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DIGEST  OF  ENGLISH  DECISIONS  HAVING  REFERENCE  TO  SCOTCH  LAW. 


12tA  November  1851. 

Sscond  Division. 

Xo.  1. — Jobs  Black  Gracie,  Purmer,  v.  George 

Ferguson,  Defender. 

Proceai    Reclaiming  Hots,  Competency  of— Court  of  Seerinn 

Act  (1860V— Held  that  an  interlocutor  in  a  reduction- improba- 

limt.   rtfiuing  the  pwtutr'i  motion  far  certification  contra  non 

product*,  it  a  dearie  on  the  merits,  and  reviewable  vnihovt  leave  of 

lit  Lord  Ordinary,  though  pronounced  before  the  record '  aai  oioted. 

This  was  a  rcduction-im probation,  in  which  the  de- 
fender had  JBjrced  for  a  .diligence  to,  recover  documents. 

The  LoraOrdinary  (Dundrennan)  cireumduced  the 
term  on  23d  May  last;  and  the  succeeding  Lord  Ordi- 
nary (Cowan)  not  baring  been  made  aware  of  that  cir- 
cumstance, refused  the  pursuer's  motion  for  certification 
contra  non  producta. 

The  pursuer  reclaimed,  and  prayed  the  Court — 
"  to  recal  the  said  Interlocutor,  nnd,  In  respect  of  the  circum- 
duction contained  In  the  interlocutor  of  2!d  Hay  1851,  ap- 
pended hereto,  to  pronounce  decree  of  certification  contra  nun 
producta." 

Graham  Bdl  and  Dundat  objected  to  the  competency 
of  the  note,  in  respect  it  reclaimed,  without  leave  of  the 
I jord  Ordinary,  against  an  interlocutor  pronounced  before 
closing  the  record,  and  not  disposing,  either  in  whole  or 
in  part,  of  the  merits  of  the  cause. — §  12  of  Court  of 
Season  Act  (1850). 

Lord  Jiatiee-ClerL—I  think  that  a  refusal  of  certification 
contra  non  producta  la  as  much  a  disposal  of  the  merito  of  the 
caure  aa  any  interlocutor  can  be  which  is  pronounced  before 
the  record  is  closed. 

The  other  Judges  concurred. 
To  the  nil. 

Jjord  Ordinary,  Cowan. — Act.  Solicitor-General  (Dean),  W. 
G.  Dickson  ;  Lockhart,  Morton,  Whitehead  and  Greig,  W.S. 
Agent*.— Alt.  Gmhiim  Bell,  Dnndae ;  Dundee  and  Wilson,  C.S. 
Agent*. — R.  Ofarfc— [VasDiaioE  Hn.f.mn.] 

12(AivOTemierl851. 

Bboovd  Drvmoii. 

No.  2. — Mrs.  Sterling  and  Husband,  .Pursuers,  v. 

S«  David  Baibd'b  Trustees,  Defender*. 

istruction— Vesting— A  tettetor  utOed  hi. 
te  upon  tnuteet,  in  (mat  to  pay  the  it-hole  an- 
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nual  proceeds  to  Hi  wife  daring  her  lifetime.     Si  bequeathed  a 

legacy  to  A,  payable  lix  month*  after  the  death  of  the  lifercntrix. 

The  legatee  lurvivsd  the  tatator,  bat  prtdeeeaeed  the  tiferentriz. 

Hold  that  the  legacy  voted,  and  that  the  provition  in  the  died  uot 

only  a  pottponement  of  the  term  of  payment, — nothwithitandin g 

certain  terms  in  other  claatee  of  the  deed  which  terra.fi  to  iruUeati 

anoppoeiti  intention  on  thipart  of  the  testator. 

This  was  an  action  to  recover  payment  of  .£500,  be- 
ing a  legacy  bequeathed  to  the  pursuer's  brother,  David 
Baird,  by  the  late  Sir  David  Baud.  The  defenders  were 
the  testator's  trustees. 

By  the  ttuafcdeed,  the  defenders  were  appointed  to 
pay  the  annual  proceeds  of  the  estate  to  Lady  Baird  dur- 
ing her  lifetime.  David  Batrds  legacy  was  made  pay- 
able six  months  after  the  death  of  the  liferentriz.  The 
legatee,  gu»*i*s*l  the  testator,  but  predeceased  the  life- 
rentrix;  and  the  question  was,  whether,  in  these  circum- 
stances, the  legacy  was  claimable  by  his  sister  as  bis  sole 
next  of  kin. 

The  clauses  of  the  deed  are  fully  set  forth  in  the  note 
to  the  Lord  Ordinary's  interlocutor. 

The  defenders  pleaded  inter  alia,  that,  by  the  terms  of 
the  trust-disposition  and  settlement,  the  legacy  of  £500 
did  not  vest  in  the  legatee,  David  Baird;  and,  conse- 
quently, the  pursuer  had  no  right  to  the  legacy  as  his 
only  sister  and  nest  of  kin. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Finds  that  the  legacy  of  £600  to  David  Baird,  who  surviv- 
ed the  truster,  did  not  lapse  in  consequence  of  his  predeceas- 
ing Lady  Baird,  the  truster's  widow  I  Finds  that  the  right  to 


first  plea  in  law  for  the  defenders,  and  appoints  the  case  to  be 
put  to  the  roll. 

"  Note. — In  deciding  this  caw,  the  Lord  Ordinary  has  en- 
deavoured to  give  effect  to  the  intentions  and  purpose  of  the 
testator,  as  discovered  from  the  deed  when  interpreted  accord- 
ing to  the  rules  and  principles  which  appear  to  the  Lord  Ordi- 
nary to  have  been  adopted  in  previous  cases  the  most  analo- 
gous to  the  present.  At  the  same  time,  looking  to  the  views 
which  have  been  expressed  from  the  Bench,  and  the  difference 
of  opinion  which  has  prevailed  in  some  recent  oases,  the  Lord 
Ordinary  has  not  much  confidence  in  the  decision  he  has  pro- 
nounced. 

"  The  facts  of  the  case  arc  few  and  simple.  The  late  Gene- 
ral 8ir  David  Baird,  by  a  trust-deed  and  settlement,  of  date 
81st  July  1829,  to  take  effect  after  his  death,  conveyed  his 
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whole  means  uid  estate  to  tautest.     He  died  tn  the  course  of 

"The  purposes  of  the  tract  were  declared  to  be— lit,  The 

Byment  of  debts;  2rf,  The  payment  of  £3000  to  his  strter,  Mrs, 
nny,  in  liferent,  and  her  daughter  in  fee,  at  the  flint  term 
ot  Whitsunday  or  Martinmas  six  months  after  bis  death ;  id, 
Alter  payment  of  his  debts  and  the  said  legacy,  he  appointed 
bis  trustees  to  pay  over  '  the  annual  free  proceeds  and  income 
of  the  whole  residue  and  remainder'  of  his  said  trust  estate  and 
effects,  to  bit  wife,  '  during  all  the  days  of  her  life  ;  and  at  the 
first  term  of  Whitsunday  or  Martinmas  that  shall  happen  tix 
mantis  after  her  death,  I  direct  my  said  trustees  to  make  pay* 
ment  of  the  sum  of  £7000  Stirling  to  any  person  or  persons  to 
whom  she,  the  said  Damn  Anne  Preston  Campbell  or  Baird, 
may  leave  that  sum,  or  any  part  of  it,  by  any  writing  under 
her  hand,  and  in  like  manner,  at  the  laid  fast- mentioned  term,  to 
mala  payment  of  the  leveral  Itgaaei  after  mentioned  to  the  perione 
fo!loaina—\ii.  to  Charlotte  Baird,  daughter  of  the  now  deceased 
MKjor-General  Joseph  Baird,  my  brotber.gerinan,  the  sum  of 
£1000  sterling  :  To  Daeid  Baird,  ton  <■/  my  laid  brother  Joieph, 
the  sum  of  £500  UitUng .'— (Then  follow  some  other  legacies)  — 
'  All  whicti  legacies  shall  be  due  and  payable  at  the  first  terra 
of  Whitsunday  or  Martinmas  that  shall  happen  six  months 
after  the  death  of  the  longest  liver  of  me  and  my  said  wife, 
with  interest  from  the  term  of  payment  till  paid/  4th,  After 
these  run-poses  should  be  accomplished,  hs  directed  his  trus- 
tees to  invest  the  residue  of  the  trust-funds  in  the  purchase  of 

"  The  testator  died  in  1829.  Lady  Baird  survived  tilt  1847. 
Divid  Batrd,  the  nephew  to  whom  the  above  legacy  of  £500 
was  directed  to  be  paid,  died  in  the  year  1836,  thus  surviving 
the  testator,  but  predeceasing  Lady  Baird.  The  legacy  is 
claimed  by  the  pursuer,  who  is  the  only  sister  and  next  of  kin 
of  David  Baird  the  legatee.  The  question  arises.  Whether  the 
legacy  lapsed  by  reason  of  David  Baird,  the  legatee,  having 
predeceased  Lady  Baird,  and  not  having  survived  the  event 
after  which  the  trustees  were  directed  to  make  payment  ? 

"It  is  to  be  observed— lit,  That  the  deed  here  isin  the  form 
of  a  general  trust-conveyance,  whereby  the  whole  estate  is 
vested  in  trustees,  and  the  interests  given  to  the  various  par. 
ties  are  conceived  in  the  form  of  directions  to  the  trustees.  2d, 
That  during  the  life  of  Lady  Baird,  the  trustees  are  to  hold  the 
whole  estate  (except  the  legacy  to  Mrs.  Benny),  and  to  pay  the 
whole  annual  income  to  Lady  Baird;  and,  within  a  fixed 
period  after  her  death,  to  pay  the  several  Bunts  appointed,  and, 
as  soon  as  convenient,  to  invest  the  residue.  3d,  That  the  sums 
so  appointed  to  be  paid  are  in  the  deed  denominated  Uoarien, 
and  that  the  event  on  the  occurrence  of  which  they  are  to  be 
paid,  is  an  event  certain,  viz.  the  death  of  the  party  to  whom, 
in  the  meantime,  the  annual  income  of  the  whole  estate  is  to 
be  paid.  4th,  That  the  legacy,  or  sum  in  question,  is  directed 
to  be  paid  to  an  individual,  and  not  to  any  class,  and  that 
there  cannot,  in  this  case,  be  any  question  of  destination  to 
heirs  and  assignees,  or  of  survivorship,  as  among  each  other  of 
the  favoured  parties,— elements  which,  in  some  of  the  rei'ent 
cases,  caused  complexity,  and  gave  rise  to  some  difference  of 

"  The  cases  which  appear  to  have  most  resemblance  to  the 
present  are  the  eases  of  Wallace,  28th  Jan.  1807,  M.  Diet  e. 
Clause.  Appx.  6  j  Smith  v.  Lauder,  80tb  May  1884,  12  Sh. 
648-;  Maxwell  ■>.  Wyllie,  25th  May  1887,  15  Sh.  105. 

"  One  of  the  branches  of  the  case  of  Wallace  was  this  j — Mr. 
Houston  had  executed  a  trust- disposition  and  settlement  of  bis 
whole  estate,  and  he  directed  bis  trustees,  'after  the  decease  of 
the  longest  liver  of  me  and  my  said  spouse,'  to  pay  certain 
sums  of  money  by  way  of  legacies,  and,  among  others,  *  to 
Alexander  Wallace,  banker  In  Edinburgh,  my  nephew,  th> 
sum  of  £1000  sterling.'  Alexander  Wallace  survived  the 
testator,  but  predeceased  Mrs.  Houston.  On  the  death  of  the 
latter,  the  question  was  raised,  '  Whether  the  legacy  of  £1000 
left  to  Alexander  Wallace  lapsed  by  his  predeceasing  Mia 
RdMon-and  returned  in  bona  defrtnetiT  The  Court  nnaui- 
miwlj'htutb.ppm  the  legacy  of  £1000  sterling  left  to  Mr. 
""         ""  "      [Vested  in  him  at  the  decease  of  the  testa- 

>n,  and  now  belongs  to  the  representa- 
uider  Wallace.'    It  appears  from  the  re- 
ach, as  well  m  on  the  other  branch  of  the 
^/argument  had  been  maintained  on  the 
jftceaerit,  bat  tbe  judgment  in  this  branch 
ysppearto  have  gone  on  that  view;  on  the 


contrary,  the  Court  found  that  the  legacy  vetted  in  Alexander 
at  the  decease  of  the  testator. 

"  In  tbe  case  of  Smith  a.  Lander  there  was  no  trust-disposition, 
but  there  was  a  nomination  of  executors,  and  the  direction  to 
them  was  to  realise  the  estate — to  lay  it  out  at  interest — to 
pay  the  interest  to  bis  parents,  or  the  survivor  of  them — anil, 
on  the  death  of  the  longest  liver  of  them,  tn  divide  the  whole 
property  *  in  the  following  manner, — one  fifth  to  each  of  my 
two  brothers,  John  and  Alexander ;  one-fifth  to,'  He.  John 
and  Alexander  survived  the  testator,  but  predeceased  the 
father.  They  died  unmarried  ;  and  the  question  arose,  after 
the  death  of  the  father,  whether  the  right,  bad  vested  in  teem 
at  the  death  of  the  testator,  or  whether  there  was  no  vested 
right  in  any  one  till  after  tbe  death  of  the  last  surviving  parent. 
The  Lord  Ordinary  [Monereiff ,  held  that  the  right  vested  at  tl.e 
death  of  tbe  testator,  and  the  Court  affirmed  his  judgment. 

"  In  the  case  of  Maxwell  v.  Wyllie,  there  was  a  trust-disposi- 
tion. A  number  of  points  were  raised,  and  one  of  them  iiad 
reference  to  a  sum  of  £1500,  to  be  paid  to  Adam  Wyllie  atter 
the  death  of  the  longest  liver  of  the  testator's  sisters,  who  wrra 
to  enjoy  a  liferent  of  the  whole  estate.  Adam  Wyllie  bad  nw. 
vived  the  testator,  but  hod  predeceased  the  longest  liver  of  in  a 
testator's  sisters.  He  left  no  i»ue,  and  the  legacy  of  £1600 
was  claimed  hy  his  assignees.  The  claim  was  resisted,  an  tho 
ground  that,  having  predeceased  the  longest  liver  of  the  sisters, 
be  had  not  survived  the  evcut  after  which  the  payment  was 
directed  to  lie  made.  The  Lord  Ordinary  (Corebouse)  fonnd, 
'that  the  xpecinl  legacy  to  Adum  Wyllie,  who  survived  the 
trustor,  did  not  lapse  in  consequence  of  his  predeceasing  one 
of  the  truster's  three  sisters,  to  whom  the  liferent  of  the  rcsiduo 
of  tbe  trust-estate  wax  provided  ;'  and  the  Court  affirmed  that 
judgment.  In  a  note  to  his  interlocutor,  Lord  Corehouse  thus 
laid  down  the  law  generally  as  applicable  to  snch  cases  : — 
■  Whena  legacy  is  left  to  one  person  in  liferent  and  another  tn 
fee,  the  sutisistence  of  the  liferent  does  not  prevent  the  fej 
from  vesting  at  the  death  of  the  testator  ;  and  the  role  appears 
to  be  the  same  when  a  fund  is  conveyed  by  the  testator  to 
trustees,  with  directions  to  pay  tbe  interest  to  one  person  dur- 
ing his  life,  and  the  capital  to  another  at  the  liferenter's  de- 
cease,— (see  tbe  case  of  Wallace,  which  is  the  leading  one  on 
the  subject), — at  Ic-iet  thii  ii  the  rule  wheii  there  it  a  deitir.atinn  of 
the  fee  to  an  individual  limply,  and  no  ulterior  substitutions, 
which  require  the  trust  to  lie  kept  up  for  the  benefit  of  those 
substitutes.' 

'■  The  case  of  Marchbanks  v.  Brockic,  18th  Feb.  1886, 14  Sh. 
521,  appears  to  have  proceeded  on  tbe  same  view  of  the  law. 
That  case  is  sometimes  represented  as  having  been  erroneously 
regarded  by  the  Court  as  a  proper  case  of  liferent  and  fee; 
but  although  the  Lord  Ordinary  (Jeffrey)  did  to  a  certain  ex- 
tent regard  the  case  as  one  of  liferent  and  fee,  that  view  wo* 
not  adopted  by  the  CouiL  On  the  contrary,  Lord  Glenke, 
who  gave  tbe  leading  opinion,  is  reported  to  have  said — 'This 
is  not  a  case  of  liferent  and  fee,  but  a  conveyance  in  trust  mo- 
randat  tolutienii  cnma.and  the  settlement  must  lie  so  understood, 
as  that  the  testator  gave  an  immediate  right  to  the  fee  of  the 
legacy,  but  suspended  the  payment  until  a  certain  event.  On 
the  whole,  1  cannot  go  against  the  doctrine  in  the  case  of  Wal- 
lace,' Lord  Med wy  n  said—'  The  case  of  Wallace  is  the  nea- 
rest to  tbe  present,  though  not  exactly  the  same.  Tlds  Is  not 
a  case  of  liferent  and  fee,'  &c  The  other  Judges  conenrred, 
and  stated,  that  while  they  adhered  to  the  interlocutor  of  Lord 
Jeffrey,  they  did  not  adopt  all  the  views  in  his  note.  There 
docs  not,  therefore,  appear  to  be  any  ground  for  holding,  that 
the  case  of  Marchbanks  was  treated  tn  the  Inner-House  at 
least  as  a  case  of  proper  liferent  and  fee.  It  goes  to  coufirm 
the  doctrine  in  the  case  of  Wallace. 

"  All  of  these  cases  favour  the  claim  of  the  present  pursuer, 
Mrs.  Sterling ;  but  rome  cases  of  more  recent  date  have  been 
referred  to,  and  strongly  founded  upon,  as  opposed  to  her 
claim  ;— In  particular,  the  cases  of  Proven,  14th  Jan.  1840,  2 
D.  21)8,  and  Johnston,  9th  Jnne  1840,  2  D.  1038.  In  both,  of 
these  coses,  the  judgments  of  the  Inner-House  (altering  tbe  in- 
terlocutors of  Lord  Monereiff)  were  against  the  vesting.  But 
in  these  cases  tbe  rights  were  conceived  in  favour,  not  of  in- 
dividual), but  of  children  as  a  elan.  This  distinction  was  par. 
ticujaiiy  dwelt  upon,  especially  in  the  case  of  Johnston.  The 
Lord  Justice-Clerk  said—'  The  payment  is  to  be  made  equally 
among  the  children  at  a  clan,  and  not  to  them  nominal™.' 
Lord  Medwyn  said—-  Tbe  case  of  Wallace  was  that  of  an  in- 
tlisidiiaJ,  there  uici  eedit  led  nun  emit.     And  so  was  the  case  of 
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Maijortbanks,  But  there  Is  a  great  diftrmet  between  *  eon- 
veyance  to  children  u  individual*,  and  at  a  clou.  The  present 
case  doe*  not  distinguish  any  one  individually,' 

"  The  case  of  Newton  v.  Thutusou,  27th  Jan.  1849, 11  D. 
462,  was  alio  referred  to.  But  the  decision  in  that  ewe  ap- 
peal* to  hare  turned  upon  thin,  that  the  testator  bad  directed 
that,  on  the  death  of  the  Uferentiix,  the  sum  was  to  be  'equally 
divided  between  my  two  niece*,  of  the  turvivor  of  them  ;'  which 
was  held  very  clearly  to  indicate  an  intention,  that  if  one  pre- 
deceased the  liferentrii,  the  enrviTor  should  get  the  whole. 

"  Aa  the  defenders  have  staled  that  the  funds  at  their  com- 
mand may  not  be  adequate  to  the  payment  of  the  legacy,  the 
case  has  been  appointed  to  be  enrolled,  In  ordei  that  the  ques- 
tion aa  to  the  amount  of  the  fundi  may  be  put  in  a  proper  train 
tor  investigation." 

The  defenders  reclaimed. 

Duniop  and  W.  B.  Clark,  for  the  reclaimers,  referred, 
inter  alia,  to  another  legacy  contained  in  the  series  enu- 
merated in  the  deed.  This  legacy  was  in  the  following 
terms: — "To  the  laid  George  Wauohope,  mj  nephew, 
his  heirs  or  assignees,  the  sum  of  £3000  sterling."  This 
destination  to  heirs  or  assignees  shews,  that  the  possibility 
of  the  legatee  predeceasing  the  liferentrix  was  clearly 
in  the  view  of  the  testator,  since,  as  to  the  legacy  to 
Wanehope,  he  provided  that  the  legatee's  heirs  should 
take — a  destination  which  did  not  occur  in  David  Baird'a 
legacy.  It  follows  that,  in  the  legacy  now  in  question,  he 
understood  and  intended  that  it  should  lapse  by  the  lega- 
tee's predecease  of  the  widow.  Farther,  the  £7000  left 
in  the  widow's  own  disposal  could  not  possibly  vest  be- 
fore her  death.  Now,  the  legacy  here  in  question  is 
made  payable  in  like  manner  at  the  same  time  as  that 
^7000. 

Robtrtton,  for  the  respondent,  was  not  called  on. 

Lord  Jxaiiee-Cierlc — This  is  not  a  proper  question  of  vesting. 
All  the  cases  belonging  to  that  clui  are  inapplicable.  Neither 
Is  it  a  case  of  fee  and  liferent  It  is  a  mere  postponement  of 
the  time  of  payment  A  legacy  does  not  lapse  by  the  prede- 
cease of  the  legatee,  unless  It  be  so  expressly  declared,  and  that 
this  be  the  necessary  result  of  the  construction  of  the  will. 
The  expression,  "  heirs  and  assignees,"  to  which  reference  has 
N-en  made,  would  give  rise  to  some  observation  if  thiswas  the 
first  case  of  the  sort  But  the  rule  is  fixed,  that  a  legacy  does 
not  lapse  by  predecease  unless  there  he  proof  by  the  deed  that 
it  does  lapse. 

Lord  Coetburn, — I  am  of  the  same  opinion.  The  case  is 
Identical  with  that  of  Wallace.  But  even  if  this  were  the  first 
case,  I  should  be  of  opinion  that  the  pursuer  is  entitled  to  our 
judgment  on  this  point. 

Lord*  Mtdxyn  and  Jfavray  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Colonsay. — Act.  Robertson;  Mackenzie,  Inns* 


13*ft  November  1851. 
Fan  Divisiok. 
No.  3. — Alkiasder  Heron  and  Jobs  Hbrov,  .Pur- 
suers, v.  Alkxandek  M'Geoch,  Defender. 

Donation-- Passu  mpti  on— Proof— A  party  icao  hid  rxiatt'd a  tr 
ssMJaMSjaf  allhit properly,  kaoinglxen  track  i  '  " 
assaaieaMi  soweWf  ef  debt  W  one  aj  the  mm 
W  tmmmjer  thru  yean  thereafter.  The  in 
A#wT*»  mmnltamd  that  the  dotvmtnli  icsra  delivered  to  him  <ij  a 
//at  syt  Held  that  the  pntimption  ngaiiut  donation  it  ttiU  rt- 
aastjsiai  (a  thief  set  ofthrowingtht  nun*  oh  the  party  pleading  it ; 
is,  quo  ammo  tht  properly  teas  delivered, 
be  \*dged  on  if  ovn  facte  ;  andthat,m 
•t  had  not  been  proved. 

The  la**  William  Sevan,  by  tnist-disposition   and 


(asdnai 


awtrtMas^jQfditt)  29th  July  1829,  conveyed  his  whole 


property  to  the  pursuers,  the  defender,  and  Andrew 
M'Cormack,  as  his  trustees  and  executors. 

By  the  second  purpose  of  the  trust,  the  accepting  and, 
surviving  trustees  were  authorised  to  divide  equally 
among  themselves  the  sum  of  £100,  to  bo  taken  out 
of  the  first  of  the  exeoutry  funds,  as  a  token  of  the  trus- 
ter's regard,  and  as  some  compensation  for  trouble. 

The  fourth  purpose  of  the  trust  was,  to  pay  and  de- 
liver over  the  residue  of  the  "  property  to  such  person  or 
persons  as  I  may  appoint  by  any  letter,  codicil,  or  other 
writing  subscribed  by  me  at  any  time  hereafter." 

The  trust-deed  further  provided,  that  "  failing  of  any 
such  directions  for  the  distribution  of  the  residue,"  the 
trustees  were  to  pay  over  the  same  in  equal  shares  to 
the  three  children  of  the  truster's  deceased  brother,  then 
in  America,  or  their  issue. 

In  the  beginning  of  June  1842,  the  truster,  then 
about  80  years  of  age,  was  seised  with  paralysis,  which, 
although  it  did  not  much  affect  his  mental  faculties,  de- 
prived him  of  the  use  of  his  limbs,  and  confined  him  to 
bed,  and  for  a  considerable  time  affected  his  power  of 
speech. 

On  29th  July  1812,  the  truster  executed  a  codicil, 
by  which  he  recalled  the  appointment  of  Andrew  M'Cor- 
mack,  who  had  in  the  meantime  gone  to  America,  aa 
one  of  bis  trustees.  He  further  revoked  the  bequest  of 
£100  to  his  trustees,  and  the  conditional  bequest  of  the 
residue  to  the  descendants  of  his  deceased  brother. 

The  codicil  further  bore — 
"And  considering  that  I  have  a  number  of  relations  and 
friends  in  this  country  for  whom  1  feel  desirous  to  make  soma 
provision,  and  that  I  am  also  desirous  to  make  a  farther  pro. 
vision  for  Alexander  M'Geoch  In  Kllbreen,  Alexander  Heron 
In  Airriewhlllart,  and  John  Heron  there,  the  remaining  and 
continuing  trustees  and  executors  named  in  mysaid  tniat-dts- 
position  wad  settlement,  I  do  hereby  order  and  appoint  my 
said  trustees  and  executors  to  dinpose  of  my  whole  heritable 
and  moveable  estates,  {alter  paying  my  debts  and  the  expen- 
ses of  management,  and  the  legacy  of  £10  to  the  minister  of 
Hochrum,  for  the  poor  of  that  parish,  In  terms  of  the  said  set- 
tlement), according  to  my  directions  hereinafter  mentioned." 
Legacies  to  the  amount  of  £565  were  then  directed  to 
be  paid  by  the  trustees,  as  also  an  annuity  of  £5  sterling; 
and  the  codicil  concluded — 

"  Lattly,  I  direct  aud  appoint  my  said  trustees  and  execu- 
tors to  pay  over  and  divide  the  whole  free  residue  and  re- 
mainder of  my  said  heritable  and  moveable  estates  to  and 
amongst  themselves,  the  said  Alt-zander  M'Geoch,  Alexander 
Heron,  and  John  Heron,  and  their  respective  heirs,  in  equal 
■hares,  for  their  own  absolute  use," 

The  truster  died  on  10th  July  1845,  and  his  pro- 
perty, including  the  sums  in  dispute,  amounted  to  about 
£2200.    The  pursuers  stated— 

That  a  week  after  the  truster  was  taken  ill  and  confined  to 
bed,  the  pursuers  and  defender  met  at  hie  house,  when  he  com*, 
ntitted  to  them  the  keys  of  his  repositories,  with  a  request 
that  they  would  examine  them  and  take  charge  of  their  con- 


It  should  appear  to  them  proper  to  do  so,  and  generally  to 
make  such  arrangements  as  they  might  consider  expedient 
for  facilitating  the  realisation  of  bis  estate,  and  the  distri- 
bution of  it,  In  terms  of  his  settlement,  after  his  death.  At 
this  meeting,  it  was  accordingly  arranged  between  the  pur- 
suers and  the  defender,  with  the  approbation  of  the  truster, 
that  the  pursuers  should  tske  charge  of  five  bills  and  acknow- 
ledgments of  debt  due  to  the  truster,  the  content!  of  which 
amounted  in  all  to  £400.  It  was  also  arranged,  that  the  de- 
fender should  take  charge  of  nine  bank  deposit  receipts,  the 
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contents  of  which  amounted  to  £1275;  and  two  acknowledge 
menbt  by  Alexander  Hannay,  for  sums  due  by  him  to  Mr.' 
Erevan,  amounting  together  to  £33.  These  various  vouchers 
'or  documents  of  debt  weie  all  blank  indorsed  by  Mr.  Sevan. 
It  was  also  stated,  that  £130  additional  were  put  into 
the  defender's  hands;  but  the  case  with  regard  to  this 
sum  was  not  pressed,  in  respect  of  the  circumstances 
noted  by  the  Lord  Ordinary  below.  The  pursuers  further 
stated — 

That  they  suggested  to  the  defender  that  he  should  grant  a  let- 
ter acknowledging  that  the  deposit-receipts  taken  charge  of  by 
him  were  held  by  him  for  behoof  of  Mr.  Kevan, — they  offering 
to  grant  a  similar  letter  as  to  the  documents  taken  charge  of 
l>y  them  ;  and  this  suggestion  the  defender  agreed  to  consider 
— bu  t  in  reference  thereto  the  pursuers  received  from  him  the 
following  letter :— "  Norland.  Sin  Jane  1842.—"  Sib,— I  ame 
directed  by  Mr.  Kevand  not  to  gave  to  the  Mr.  Herons  no 
letter  for  the  securities  that  I  received  from  him,  untill  that  wee 
gett  the  busness  amn£ed  for  which  we  are  appointed  to  dow." 
(Signed)  "  William  Kivak,"  Addressed  on  the  back  thus— 
"To  the  Mr.  Herons  Aliwhillert,"  The  body  of  this  letter  was 
iii  the  defender's  handwriting;  the  signature  in  that  of  the 
truster.  That  during  the  period  between  the  execution  of  the 
codicil  and  the  truster's  death,  he  was  incapable  of  managing 
hla  affairs  without  assistance,  and  all  his  business  transactions 
were  managed  either  by  the  pursuers  or  the  defender.  In  par. 
titular,  the  pursuers  exchanged  several  of  the  vouchers  of  debt 
committed  to  theirebarge,  for  new  acknowledgments  from  the 
debtors,  some  of  which  they  took  in  the  name  of  the  defender, 
and  others  in  name  of  one  or  other  of  themselves,  and  they 
annually  uplifted  the  interest  on  the  debts  taken  charge  of  by 
them,  and  accounted  for  the  same  to  the  truster.  That  the 
defender  in  like  manner  obtained  a  new  acknowledgment 
fiom  Alexander  Hanrwy  for  the  £33.  due  by  htm  to  the  trus- 
ter, the  interest  on  which  he  uplifted  and  accounted  for  to  the 
truster.  He  also,  from  time  to  time,  paid  to,  or  on  account  of 
the  truster,  various  sums  out  of  the  interest  drawn  by  Mm  of 
the  contents  of  the  other  deposit-receipts  under  his  charge. 
The  new  acknowledgment  grauted  by  Hannay  was  dated  8th 
July  1842,  and  was  as  follows :— "I  acknowledge  to  have  re- 
ceived thirty-three  pounds  sterling  from  M'Geoch  and  Herons, 
his  trustees,  to  be  applied  to  the  purposes  that  they  may  think 
proper,  and  to  extend  this  on  stamp  paper  when  called  for, 
and  signed  by  me  "  The  whole  property  of  the  truster,  inclu- 
ding the  contents  of  the  severe!  receipts  and  other  documents 
of  debt  taken  charge  of  b  v  the  pursuers  and  defender,  amounted 
at  his  death  to  about  £2200. 

Under  this  statement,  the  pursuers  raised  the  present 
summons,  which  set  forth,  that  they  had  accounted  for 
the  whole  sums  contained  in  the  documents  of  debt 
entrusted  to  them  by  the  truster — that  the  defender  had 
paid  up  the  £33  contained  in  Hannay's  acknowledg- 
ment— and  concluded  against  him  for  payment  of  the 
■urns  contained  in  the  other  vouchers  entrusted  to  him. 

The  defender,  who  was  the  truster's  cousin-german, 
dented  the  whole  statements  of  the  pursuers  as  to 
the  manner  in  which  the  vouchers  came  into  their  and 
his  possession.  He  stated,  that  he  was  not  aware  that 
any  acknowledgments  of  debt  were,  during  the  truster's 
lifetime,  indorsed  and  delivered  to  the  pursuers.  And 
he  averred  further— 

That  on  or  about  22d  June  1842,  the  truster  endorsed  and 
delivered  to  him  certain  deposit -receipts  for  money  then  lying 
in  bank,  the  contents  of  which  were  at  his  request  uplifted 
and  retained  by  the  defender.  These  deposit-receipts  were  de- 
livered io  lmu  as  free  and  unqualified  gifts,  and  on  account  of 
the  near  relationship,  and  of  the  friendship  and  affectionate 
intcrvouise  that  bad  subsisted  for  a  long  period  of  years  be. 
twecn  him  and  the  deceased.  The  truster  lived  for  nearly 
three  years  subsequent  to  the  pcriud  when  the  sums  contained 
In  111.;  dt(iosiJt-rirci:ij.tsi  had  been  received  by  the  defender,  and 
continued  to  enjoy  a  Round  and  disposing  mind  until  within 
a  few  days  of  his  decease.  And  it  was  not  till  the  whole  sums 
contained  in  the  deposit-receipts  had,  by  the  express  authority 


and  desire  of  tbe  truster,  bees  uplifted  and  retained  by  the 
defender,  that  he  proceeded  to  execute  his  codicil.  That  u 
to  Hannay'B  acknowledgment,  it  was  an  acknowledgment  tor 
a  debt  due  to  the  truster,  and  was  never  regarded  by  the  de- 
fender as  his  property.  Accordingly,  while  he  accounted  to 
the  truster  for  the  Interest  due  on  it,  lie  never  paid  nor  wss 
asked  for  anything  in  name  of  interest  on  the  deposit-re- 

The  defender  accordingly  pleaded  donation. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

"  Finds  that  the  defender  is  bound  to  account  for  the  various 
sums  contained  in  the  deposit-receipts  libelled,  with  interest 
due  thereon  at  the  date  at  which  the  same  were  uplifted  from 
the  banks  by  which  the  receipts  were  granted,  with  the  ex- 
ception of  the  sum  of  £130  Merlin?,  stated  to  have  been  con- 
tained in  a  deposit-receipt  by  the  Southern  Bank  of  Scotland, 
and  decerns ;  And  before  answer  as  to  the  further  accounting 
for  Interest  on  the  said  sums,  and  interest  uplifted  by  the  de- 
fender, or  the  rate  thereof,  appoints  parties  to  be  heard. 

"Note. — There  in  a  presumption  agaiust  donation,  but  which 
no  doubt  must  be  taken  in  a  reasonable  sense.  If  no  reason- 
able account  of  the  circumstances  can  be  given  inconsistent 
with  the  supposition  of  donation,  the  presumption  against  it 
must  give  way.  But  it  is  certainly  not  sufficient  to  support 
the  plea  of  donation,  that  there  may  be  a  probability  that 
donation  was  intended.    There  must  be  more  than  that. 

11  Now,  it  is  true  that  there  is  no  direct  evidence  brought  by 
the  pursuers  of  the  meeting  on  which  they  found  having  been 
held,  and  of  the  proceedings  which  they  detail  having-  then 
taken  place.  If  there  bad,  the  case  would  be  at  an  end.  "rfte 
admitted  facts  are  few,  and,  as  they  stand,  the  question  raised 
mav  not  be  free  from  some  difficulty. 

"That  the  bank-receipts  which  stood  in  the  testator's  name 
were  blank  indorsed  to  the  defender,  which  gave  him  a  power 
to  uplift  the  money,  is  certain.  But  that  that  is  not  enough 
for  the  defence,  as  proving  or  being  equivalent  to  donation,  is 
decided  by  the  case  of  Henderson  v.  M-CtiHoeh,  12th  June  1830, 
1  Dnnlop,  927.  That  even  the  fact  of  the  testator  having  sur- 
vived the  indorsation  and  the  uplifting  of  the  money  some  six 
weeks  in  good  health,  without  his  having,  as  far  as  appeared, 
asked  for  it,  or  obtained  any  voucher  for  it,  will  not  fix  that  a 
donation  was  made,  if  what  was  done  can  be  otherwise  reason- 
ably accounted  for,  Is  also  shewn  by  the  same  case. 

"  In  the  present  instance,  the  interval  between  the  indorsa- 
tion and  the  death  of  the  testator  was  much  longer  than  in 
Henderson's  case ;  and  certainly  the  lapse  of  the  period  which 
did  intervene,  and  the  absence  of  evidence  of  the  defender 
having  been  called  upon  to  account  in  any  shape,  or  give  any 
voucher  for  the  moneys  which  he  hod  uplifted  in  virtue  of  the 
power  which  the  indorsations  gave  him  to  do  so,  is  animpoit- 
ant  feature  In  the  case  in  favour  of  the  defender's  plea. 

"  But,  then,  there  are,  on  the  other  side,  the  material  facts, 
that  the  defender  and  the  pursuers  were  trustees  and  execu- 
tors under  the  will  of  the  testator, — that  the  testator,  although 
he  might  be  in  sound  mind,  (for  however  doubtful  this  may  be 
thought  to  be,  both  parties  so  admit,  and  it  would  have  suited 
neither  to  deny  it),  was  extremely  feeble  in  body  from  at  least 
the.  beginning  of  June  1842, — that,  according  to  the  defender's 
admission,  the  indorsations  were  made  ou  or  about  the  22d 
June,  before  the  codicil  to  the  will  was  executed  on  the  20th 
Julv, — that  one  purpose  of  that  codicil,  in  which  a  variety  of 
special  legacies  are  left,  was  to  make  a  farther  provision  for 
the  pursuers  and  defender,  his  trustees  and  executors,  the  one 
he  had  previously  made  being  thereby  recalled,  and  that,  ac- 
cordingly, the  residue  of  the  testator's  estate  is  appointed  to 
be  divided  equally  among  his  trustees  and  executors,  nospecial 
favour  to  any  one  of  them  being  indicated, — that  the  delivery 
by  the  testator,  for  immediate  custody  and  management  dur- 
ing his  life,  and  prior  to  the  date  of  the  codicil,  of  a  part  of 
the  vouchers  of  his  estate  to  the  pursuers,  two  of  his  trustees, 
is  stated  by  them,  while  their  possession  of  the  vouchers  and 
renewed  vouchers  which  they  took  Is  certain,— and  that,  by  a 
document  produced,  it  is  proved  that  at  least  two  similar 
vouchers  had  been  delivert  1  to  the  defender  as.  trustee,  also 
prior  to  tbe  date  of  the  codicil,  for  which  he  obtained  a  re- 
newed voucher  on  the  6th  July  iu  favour  of  'If 'Clench  and 
Herons,  his  trustees,'  and  of  which  renewed  voucher  he  re- 
tained the  custody.    All  this  is  strongly  confirmatory  of  the 
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view,  that  the  testator  had  in  his  weak  state  of  health,  (in 

which  he  seems  to  have  continued  till  his  death,  although  his 
lifu  wan  for  soma  tine  prolonged),  made  over  the  evidents  of 
bis  property  to  the  partis  who  were  to  be  his  trustees  and 
1 1  ecu  tore  /or  custody  and  management, — thai,  in  fact,  substan- 
tially calling  the  trust  into  operation  during  hia  life. 

"  But  farther,  the  aura  said  to  have  been  gifted  by  the  In- 
dorsations made  in  these  ci  renin  stances  was  a  large  one, 
amounting  to  £1270,  after  deducting  £130,  said  to  have  been 
contained  in  a  deposit- receipt  by  the  Southern  Bank,  of  Scot- 
land, but  which  turns  out  to  be  a  mistake,  and  £33,  in  a  re* 
ceipt  by  Alexander  Hannay,  to  which  the  defender  makes  no 
claim, — and  this  independent  of  the  interest  that  might  bo 
then  dne  thereon,  while  the  amount  or  value  of  his  whole 
estate  at  that  date  did  not  exceed  £  The  improbability 

that  the  testator  should  have  absolutely  put  away  from 
himself  such  a  sum,  appears  to  the  Lord  Ordinary  to  be 
very  great.  He  must  think  it  a  much  less  violent  presump- 
tion— he  should  rather  say  a  much  more  natural  one — that 
the  hank  receipts  were  given  for  custody  and  management 
(even  although  the  indorsation  conferred  a  power  to  uplift  the 
contents)  to  one  of  the  parties  who  wore  to  be  the  administra- 
tors of  the  whole  estate  of  the  testator  after  his  death.  Tliii 
L>  a  natural  account  of  the  transaction.  It  is  a  very  probable 
one  In  the  circumstances.  It  corresponds  entirely  with  what 
the  testator  did  in  regard  to  other  portions  of  his  estate,  or 
the  vouchers  of  it ;  and  although  the  nature  of  the  particular 
part  of  those  delivered  to  the  defender,  as  to  which  thtprttent 
auettion  arises,  is  different  from  that  of  the  others,  there  U  the 
authority  of  the  case  of  Henderton  to  shew,  that  the  indorsation 
of  tbo  same  description  of  voucher  is  not  conclusive  to  the 
effect  of  establishing  that  it  imports  a  donation. 

"  Then  there  is  also  the  letter  of  8th  June  in  the  hand. 
writing  of  the  defender,  and  having  attached  to  it  the  sub- 
scription of  the  testator.  The  date,  which  seems  to  be  1642, 
is  disputed  by  the  defender  in  so  far  as  regards  the  year.  The 
Lord  Ordinary  cannot  say  that  ho  thinks  the  denial  entitled 
to  much  attention ;  and  it  appears  to  him  to  he  a  remarkable 
circumstance,  that  the  defender  has  given  no  intelligible  ex- 
planation in  regard  to  the  letter,  in  opposition  to  the  pur. 
triers'  account  of  It. 

■i  it  wafl  ^d  DT  the  pursuer*,  that  if  tbo  indorsations  were 
held  to  be  donations  of  the  contents  of  the  bank- receipts,  the 
trustees  and  executors  would  not  be  to  any  substantial  amount 
benefited  by  the  codicil,  although  their  farther  provision  is 
one  of  its  inductive  causes.  On  the  other  hand,  it  was  re- 
marked by  the  defender,  that  it  was  unreasonable  to  suppose 
that  the  intention  could  be  to  give  them  instead  of  £26  each, 
which  they  wonld  have  received  by  the  trust-deed  Itself,  to 
bestow  upon  them  so  large  a  sum  as  they  would  receive,  if  the 
amount  of  the  bank-receipts  were  to  be  taken  as  part  of  the 
estate  distributable  under  the  will  aud  codicil.  It  may  be 
difficult  to  balance  between  the  two  alternatives.  But,  at  all 
events,  it  seems  fully  more  likely  that  the  testator  should  have 
intended  to  divide  the  sum  among  the  three  trustees,  than 
giro  the  whole  of  It  to  one.  But  the  case  does  not  depend 
upon  that  alone ;  and  although  the  tact  that  so  large  a  sum 
will  go  to  the  executors,  by  making  the  contents  of  the  depo. 
lit- receipts  remain  a  part  of  the  testator's  estate,  were  sufficient 
to  cause  hesitation  in  coming  to  a  clear  conclusion  in  regard 
to  the  intention  of  the  testator  in  indorsing  the  receipts,  still, 
looking  to  all  the  surrounding  circumstances,  the  Lord  Ordi- 
nary could  not  hold  it  to  be  of  any  controlling  influence. 

■'  Upon  the  whole,  the  Lord  Ordinary  is  disposed  to  put  the 
care  in  the  same  way  as  Lord  Jeffrey  did  that  of  Martin,  6th 
March  1649,  as  reported  in  the  Juriit  — '  The  true  question  to 
be  considered  is,  whether,  tata  r«  ptrrpteta,  we  can  bring  our- 
tclves  to  believe  that  anything  else  than  donation  was  in- 
tended V  The  Lord  Ordinary  cannot  do  so  If  the  deceased, 
in  his  own  lifetime,  had  demanded  back  the  receipts  or  money 
from  the  defender,  It  is  conceived  he  would  have  had  do  good 


same  claim.  He  cannot  think  that  the  absence  of  evidence 
of  a  demand  for  <Mcwy  by  the  deceased  is  sufficient  to  control 
the  presumption  of  trust  which  arises  from  the  other  ciroum- 
stances  of  the  ease. 

"  With  regard  to the  £180  already  adverted  to.  it  is  stated 
in  the  summons  to  have  been  contained  in  a  deposit-receipt 
indorsed  to  the  defender.    It  is  admitted  that  this  was  not 


si-  having 
in  coupled 


the  fact,— and  It  is  now  averred  on  the  record,  that  the  defen- 
der, after  the  meeting  before  mentioned,  took  charge  of  a  sum 
of  money  to  that  amount,  which  was  found  in  the  truster's 
repositories,  and  only  repaid  £10  of  it.  Now,  granting  that 
such  was  the  fact,  and  that  the  defender  was  bound  to  account, 
it  could  not  be  brought  within  the  libel  as  laid.  But  betides 
that,  there  is  no  evidence  whatever  of  the  defender 
received  the  money,  except  bis  oivn  admission,  which 
with  the  statement  that  he  got  it  from  the  truster  in 
All  further  probation  has  been  renounced." 

The  defender  reclaimed,  and  pleaded— The  whole  ques- 
tion was,  quo  animo  these  documents  were  delivered  to 
him.  The  presumption  against  donation  was  no  longer 
recognized.  Then,  under  the  circumstances,  it  was  at 
least  quite  as  likely  that  the  deceased  intended  a  dona- 
tion as  otherwise. 

The  pursuers  answered — The  maxiiu  donatio  non  pre- 
tumitw  was  still  in  force.  The  onus  lay  on  the  defen- 
der to  prove  donation,  and  he  had  not  done  so. 

Lord  Jtutiix-Gtntral — I  think  we  must  adhere  to  this  inter- 
locutor. It  is  a  most  material  feature  in  the  case,  that  the 
deceased,  before  any  of  theso  transmissions  took  place,  hail 
been  struck  with  paralysis.  He  was  unable  to  take  any  fur- 
ther management  of  his  affairs.  It  is  also  important,  that  ha 
had  executed  a  trust-deed  In  favour  of  the  parties  now  before 
us,  and  another.  That  other  was  at  the  time  in  America;  but 
1  think  it  very  likely  that  if  he  had  been  here,  some  of  these 
documents  would  have  been  given  to  him,  and  some  duty  de- 
volved on  him,  as  on  the  others.  Now,  while  the  deceased  tvas 
in  this  disabled  state,  the  pursuers  say  they  in  great  measure 
managed  fur  him,  and  it  is  riot  denied  that  a  certain  degree  . 


i  given  by  the  defender.  Then  L 
ment  is,  that  the  deceased  gave  him  these  bills,  blank  indorsed, 
as  free  gifts,  and  that  he  also  got  these  other  acknowledgments 
of  debt  by  Hannay.  He  went  to  the  bank  and  got  the  deposits 
cashed,  and  never  paid  any  interest  on  them  to  the  deceased, 
so  that,  as  far  as  he  whs  concerned,  he  left  Kevatl  destitute. 
Now,  are  we  entitled,  taking  the  defender's  own  statement,  to 
hold  that  these  were  given  to  him  as  a  donation,  and  not  with 
a  view  to  his  executing  the  trust,  which  had  been  confided  to 
him,  in  the  same  way  as  to  the  other  trustees  f  I  do  not  go 
Into  any  nice  discussion  on  the  dictum  quoted  from  Stair ;  I 
hold  the  rule  of  law  Is,  donatio  nonpraumilur;  hut  at  the  sain* 
time  we  must  in  every  case  look  to  the  evidence  in  that  spe- 
cial case,  and  see  if  there  is  evidence  of  donation.  If  there  is, 
we  must  give  effect  to  it,  but  the  party  pleading  donation  must 
prove  it.  Mow,  It  is  a  most  important  circumstance,  that  here 
there  was  a  trust — a  continuing  trust— «nd  that  in  favour  of  the 
very  person  to  whom  these  documents  were  given,  as  lie  says, 
in  donation.  Then  that  letter  of  the  defender  is  most  impor- 
tant He  denominates  what  ha  had  reoeivedyas  securities,  and 
the  terms  of  that  letter  are  good  evidence  that  he  was  then 
looking  forward  to  the  .Joint  duty  which  was  to.be  performed 
by  him  and  the  other  trustees.  He  would  not  give  any  letter 
till  the  whole  matter  for  which  they  were  appointed  was 
settled.  Then,  is  there  not  the  evidence  of  the  letter  granted 
by  Hannay  *  The  information  on  which  that  letter  proceeds 
must  have  been  given  to  Hannay  by  the  defender  himself,  and, 
though  written  during  Kcvan's  life,  it  speaks  expressly  of  hi* 
trustees  as  the  parties  from  whom  the  money  had  been  re- 
ceived. Here,  then,  the  executors  have  entered  on  thuir  office, 
and  are  acting  as  trustees  during  the  truster's  life,  and  if  any 
one  of  them  has  a  document  of  debt  belonging  to  the  truster 
in  bis  hands,  he  is,  as  trustee,  bound  to  account  therefor.  I 
think  the  real  evidence  of  that  letter,  and  his  altering  the 
security,  is  such,  that  it  becomes  incumbent  on  the  defender 
to  make  out  that  these  other  vouchers  were  given  hiin  as  dona- 
tions. He  has  not  done  so;  and  when  we  look  to  the  terms  of 
the  codicil,  I  think  we  must  draw  a  conclusion  therefrom  still 
more  unfavourable  to  his  claims.  There  is  no  proof  of  any 
special  predilection  for  this  man  over  the  other  trustees ;  on 
the  contrary,  the  truster  seems  to  put  him  entirely  on  the 
same  footing  as  the  Herons. 

Lord  FullertxM. — I  concur.  There  is  no  doubt,  as  to  the  prln. 
ciple.  It  is  very  true,  no  doubt,  that  we  may  not  carry  the 
presumption  against  donation  so  far  as  was  once  done,  but  we 
cannot  hold,  at  any  rate,  that  the  mere  circumstance  of  put- 
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ting  money  Into  the  band*  of  another,  proves  donation.    In 

other  words,  the  omupnbatuS  Ilea  on  the  party  pleading  dona- 
tion. Your  Lordship  has  pointed  out  the  important  circum- 
atancra  which  distinguish  this  cane  bom  those  Id  which  the 
plea  wan  sustained.  There  was  a  trust,  continued  by  the  codi- 
cil. Then,  no  doubt,  we  have  no  proper  proof  of  the  meetings 
averred  by  the  pursuers,  but  still  there  appears  to  have  been  a 
division  by  the  truster,  of  his  documents  of  debt,  amongst  his 
trustees.  Then  the  letter  from  the  defender  Is  very  Important, 
and  no  explanation  of  it  is  given  ;  and  there  Is  also  Hannay's 
letter,  which  proves  that  the  trust  was  in  operation  during 
the  truster's  life.  Bo  that  it  comes  In  fact  to  this— the  defen- 
der got  possession  of  these  documents,  and  the  pursuers  say 
they  were  given  to  him  in  his  character  of  trustee — and  the 
defender,  on  the  other  hand,  makes  a  most  extraordinary 
statement.  Ee  admits  that  one  document  was  made  ovur  to 
him  as  trustee,  but  aa  to  the  others,  he  says  they  were  given 
to  him.  Now,  what  ground  Is  there  for  maintaining  this  f 
Tberv  is  no  evidence  whatever ;  what  evidence  there  is,  is  all 
the  other  way. 

Lord  Cuninghame. — In  all  questions  of  the  present  nature, 
the  observation  of  your  Lordship  in  one  of  the  reported  cases 
cited  to-day,  must  be  constantly  kept  in  view,  that  the  deci- 
sion turns  ho  much  on  circumstances  special  to  each  case,  that 
one  precedent  can  hardly  regulate  another.  In  that  view,  aa 
the  defender  at  least  alleges  that  he  got  this  large  sum  of 
money  from  a  man  in  extreme  age  and  infirmity,  apparently 
confined  to  bed  from  paralysis,  unable  to  move  his  limbs,  and 
with  impaired  speech.  It  is  plain  no  one  was  entitled  to  take 
large  sums  from  such  a  helpless  being,  without  calling 


partial  witnesses  to  hear  w 


o  attest  the  pur- 


is  much  more  here.  The  pursuers  aver  on  record,  that  they 
u-em  prtaent  at  the  depositation,  and  actually  suggested  or  as- 
sisted iti  making  toe  arrangement  under  which  the  defender 
got  the  custody  of  the  bills  or  money.  Now,  from  the  way  in 
which  the  defender  meets  that  material  averment,  it  is  to  be 
regretted  that  the  course  of  proceeding  lately  introduced  in 
England,  (though  long  established  in  our  law  and  practice), 
had  not  been  followed,  of  examining  judicially  and  personally 
ail  the  partia,  in  order  to  ascertain  the  truth.  It  Is  probable 
that  that  would  have  cleared  up  every  obscurity  here. 

As  the  case  stands  on  record,  every  presumption  In  the  case 
appears  to  me  to  be  against  the  defender,  and  to  corroborate 
the  pursuers'  allegation,  particularly  as  to  what  passed  at  the 
Important  scene  of  the  depositation  by  the  old  man  of  the 
funds  libelled  on,  in  the  defender's  hands.  As  to  that,  of 
course,  the  parties  are  directly  at  variance.  Thus,  while  the 
pursuers  expressly  aver  that  they  vera  praent,  and  advised  the 
arrangement,  and  while  the  defender  denies  this,  and  says  he 
will  explain  all  in  his  statement  of  facts,  he  never  doei  to;  nor 
does  he  aver  explicitly  that  the  pursuers  were  not  present 
The  pursuers'  statements,  however,  are  confirmed  by  the  de- 
fender's letter  of  8th  Juno  1842,  (quoted  by  your  Lordship),  in 
answer  to  one  from  the  pursuers  reminding  him  of  the  pro- 
mised arrangement  as  to  the  deposited  funds.  That  letter 
referred  evidently  to  what  passed  at  the  deposit;  and,  In  read- 
ing it,  it  Is  impossible  to  hold  that  an  antecedent  donation  wai 
given  to  the  defender. 

Looking  to  all  the  circumstances — to  the  age  and  helpless 
condition  of  the  depositor — to  the  office  to  which  he  had  pre- 
viously named  the  defender  and  pursuers  as  executors — and 
to  his  employment  of  other  executors.  In  the  ssme  capacity,  aa 
deposi  ton  of  other  bills, — the  present  case  really  appears  tome 
to  be  stronger  in  Its  circumstances  for  inferring  and  presum- 
ing a  reserved  property  by  the  testator  in  the  funds  deposited, 
and  for  rebutting  the  plea  of  donation,  than  any  on  record. 
Borne  of  the  precedents  reported  on  this  subject  have  been 
pronounced  against  depositors,  even  under  less  suspicious  cir- 
cumstances than  the  present; — but.  on  the  whole,  are  just  and 
expedient  for  protecting  the  aged  and  feeble  in  their  infirmity, 
and  for  enforcing  good  faith  between  man  and  man.  The  late 
case  of  Henderson,  In  1890,  referred  to  in  the  Lord  Ordinary's 
note,  requires  no  oom men t ; — and  there  Is  an  earlier  case — tbat 
of  Hacfarlane  e.  Calder,  lfitn  June  1779,  M.  3600— where  a  right 
of  ownership  In  a  fund  said  to  have  been  deposited  for  behoof 
Of  a  sister,  was  held  to  continue  with  the  depositor  till  his  death. 

Iiard  Ivory. — I  am  also  for  adhering — though  I  should  have 
beiai  better  pleased  !/ this,  being  a  question  ot  evidence  of  in- 


tention, had  been  decided  by  a  jury  ;  It  Is  properly  matter  for 
them.  However,  as  this  is  the  tribunal  chosen  by  the  parties, 
we  must,  still  dealing  with  the  case  as  a  Jury  question,  decide 
it  for  ourselves.  Now,  in  the/frrf  place,  there  Is  a  presumption 
against  donation  ;  the  onuJ  probandi  ilea  on  the  party  pleading 
it.  Well,  then,  has  the  defender  proved  to  the  satisfaction  of 
the  Court,  and  bo  clearly  as  to  leave  no  doubt  on  our  minds,  that 
this  is  a  case  of  donation  f  He  proves  nothing  but  the  pos- 
session of  the  documents.  But  the  case  of,  Henderson  is  deci. 
sii-e  that  possession  is  not  sufficient.  Then,  as  to  the  length  of 
time  he  was  allowed  to  retain  possession  of  these  documents, 
the  case  is  quite  starved  of  evidence  by  the  defender.  As  to 
the  statement,  that  the  defender  uplifted  the  sums,  and  never 
paid  any  interest,  it  would  he  of  importance  to  see  how  he 
wss  maintained,  and  whether  he  knew  tbat  these  debts  were 
uplifted.  But  nothing  appears  on  either  of  these  points.  On 
the  other  hand,  there  is  a  great  deal  of  evidence  in  favour  of 
the  other  paitles.  In  the  first  place,  there  is  the  large  amount 
of  property  made  over  to  the  defender,  as  compared  with  the 
whole  means  of  the  deceased — so  large,  that  It  can  scarcely  be 
supposed  to  have  been  intended  as  an  immediate  donation. 
In  order  to  meet  this  difficulty,  it  Is  urged  that  the  testator 
bad  in  view  the  altering  of  his  original  deed  by  a  codicil  such 
aa  he  eventually  executed,  and  that  it  was  from  fear  of  not 
living  to  execute  this  writing,  he  at  once  banded  over  the 
property.  But  if  this  be  the  true  view,  the  donation  in  one 
mortis  causa,  and  so  revocable — and  was  It  not  revoked  by  the 
codicil?  Then  there  is  the  defender's  letter.  If  the  documents 
were  given  to  bim,  why  did  he,  as  be  appears  to  have  done, 
consult  Kevan,  who  had  no  longer  any  property  therein,  with 
regard  to  them  T  On  the  case  altogether,  I  cannot  resist  the 
conclusion,  that  there  is  evidence  that  there  was  no  donation, 
but  most  certainly  there  Is  not  proof  that  there  was  donation. 
The  Court  adhered. 
Lord  Ordinary,  Wood.-  A  a.  Marshall,  Roes ;  Tods  and  Bo- 
manes,  W.8.  A  genu— Alt.  Inglis,  Wood;  Hunter,  Blair  and 
Cowan,  W.S.  Agent*.— W.  Clerk—  [WruuM  QnlDi  TriM*.] 

l&A  November  1851. 

FtSJI  DsTDBOW. 

No.  4. — Mrs.  Elizabeth  Forbes  or  Bell,  Pursuer, 

v,  Adam  Bell,  Defender. 

Process — Reclaiming  Note — Act  of  Sederunt — In  reclaiming 

to  be  reponed  against  a  decree  by  default  firr  not  lodging,  it  it  not 

necessary,  mien  there  Asm  Own  prareoaiiom,  to  print  any  inter- 
locutor but  the  decree. 

In  this  action,  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor:— 

"  In  respect  the  defences  ordered  by  the  preceding  interlo- 
cutor have  not  been  lodged,  enstalns  the  reasons  of  reduction; 
reduces,  decerns  and  declares  conform  to  the  conclusions  of 
the  libel :    Finds  the  pursuer  entitled  to  expenses." 

The  defender  reclaimed,  praying  to  be  reponed. 

The  pursuer  objected  to  the  competency  of  the  re- 
claiming no tc,  in  respect  that  the  only  interlocutor  prefixed 
was  the  decree,  whereas  the  interlocutor  ordering  defences 
should  also  have  been  printed . — Dargavel  v.  Heron,  25th 
May  1850  ;  Thomson  v.  Innes,  20th  June  1851. 

The  defender  replied,  that  the  Act  of  Sederunt  11th 
July  1828,  §  110,  required  only  that  the  interlocutor 
reclaimed  against  should  be  printed,  and  any  interlocu- 
tors granting  prorogations.  Here  there  bad  been  no 
prorogations. 

Lord  Justice  General.— I  am  not  satisfied  tbat  the  pursuer 
has  shewn  any  precedents  for  such  a  rigid  construction  of  the 
Act  of  Sederunt  as  she  presses  on.  us.  The  cases  quoted  an 
not  precedents  fur  this  case.  When  there  are  prorogations,  no 
doubt  it  has  been  held  that  they  must  be  printed  ;  but  then 
were  none  here. 

Objection  repelled. 

Lord  Ordinary,  Colonsay.-  Act.  Pattison ;  James  Bell.  S.B.C. 

Agent.— AH.  Monro;  3.V.  T  "  .      -     -    . 

(W.Cr.T.) 


;  3.  P,  Falkner,  B.8.C.  Agent.— L,  (71**- 


isa.] 


IN  THE  COURT  OF  SESSION,  &e. 


Uth  November  1851. 

Second  Division. 

So.  5. — Jobs  Anderson,  Pursuer,  v.  Jamro 

Boao,  Defender, 

Roilwajr — Registration  of  Transfer — Companies  Onuses  Act 

TV  pursuer  sold  certain  shares  to  the  defender,  who 
foiled  to  register  the  transfer  in  terms  of  the  Companies 
Clauses  Act.  In  consequence  of  this  failure,  the  pur- 
(uerwis  required  to  pay,  and  did  pay,  certain  calls  made 
wtaquently  to  bis  sale  to  the  defender.  In  an  action 
of  teUef  and  for  payment  of  these  calls,  the  defender 
pleaded  that  the  calls  were  illegal.  The  Lord  Ordinary 
found  Ibe  plea  irrelevant,  and  held  that  the  defender 
ms,  anU  omnia,  bound  to  relieve  the  pursuer  from  the 
liability  arising  from  bis  own  (the  defender's)  wrongous 
failure  to  register  the  transfer, — provided  the  pursuer 
proved  that  be  had  given  the  defender  notice  of  the  calls; 
and  a  proof  of  such  notice  was  allowed  accordingly.  The 
defender  reclaimed,  but  the  Court,  without  calling  on 
the  pursuer's  counsel,  adhered, — the  Lord  Justice-Clerk 
observing,  that  the  proof  required  from  the  pursuer  was 
irrelevant,  there  being  no  sufficient  statement  by  the  de- 
fender of  failure  to  give  notice,  But  no  counter  reclaim- 
ing note  had  been  presented  by  the  pursuer  on  that  point. 
For  PuriufT,  Inglis,  Giflord  ;  Alex.  Qiflbrd,  8.S.C.  Agent— 
FvDtfender,  P.  Shaw ;  John  W.  Mackenzie,  W.8.  Agent.-~(FM.) 

Uth  November  1851. 
Final  Division. 
So.  G. — John   Renton  and  others,  Pttrsuert,  v.  Mrs. 
CuiHSTiAX  Rsnton  or  Buohah,  and  Husband,  De/en- 

itn. 
Hrir  and  Executor — Belief— Expenses — Certain  litigation*  hav. 
■j  taken  plate  MM  a  tenant  and  the  representative)  of  hit  land- 
Win  referent*,  to  at  vbXgalionfrir  repair*,  which  they  denied,  il 
■a  food  that  they  -mere  liable  in  the  tame,  the  executor  being 
Wi  in  (ha  firet  instance.  The  heir  having  then  claimed  relief 
fit*  Ike  executor  of  the  whole  mm  required  for  the  repairs,  at  also 
n1 tie  expenses  incurred  by  him  in  the  litigation,  the  executor  pleaded 
<tet  lit  areidn/  fund  teas  more  than  exhautted  by  the  turn  required 
!"  repairi,  and  thai  he  teat  not  iiotlein  exceii  of  that  fund.  Cir- 
ntnltneet  in  ichjch — Held  thai  the  executor  viae  not  liable  beyond 
lit  aeatrjffvnd;  and  observed,  that  it  would  require  the  itrongett 
•—Ifctmole  to  make  the  executor  Uabh  in  men  ami. 

TV  pursuer  Mr.  Kenton  was  the  heir,  and  the  defen- 
der Kra.  Bucban  the  executrix,  of  the  late  Robert  Renton 
(;f  Brklgf house,  who  died  intestate  in  December  1838. 
Prior  to  his  death,  Robert  Renton  granted  a  lease  of  the 
«■  of  Bridgehouse  to  the  Messrs.  Gray,  for  eleven 
J^lilSB  Whitsunday  1838  as  to  the  houses  and  grass, 
^jMatj^aration  of  the  crop  of  that  year  for  the  rest 
*fcfai.  The  yearly  rent  was  £120,  beginning  at 
WWfcwbry  1838.  The  lease  contained  an  obligation 
« staw  to  put  the  premises  in  repair,  prior  to  the 

t*»  Mirt   Reuton's   death,  the  tenants  brought  a 

n  m  of  a  threatened  charge  for  the  first  year's 

MMJbMt  both  pursuer  and  defender,  on  the  ground, 

KMnd  aoa-raHUment  of  the  obligation  for  repairs; 

Jmjof  dwit  as  to  whether  the  heir  or  the  executor 

f.  entitled  to  the  rents.     The  second  point 

j  4  minute  lodged  in  process,  by  which  the 

r*4jfcftA  cWeoder  agreed  to  give  a  joint  discharge 


in  November  1840,  pronounced 
— J  in  by  both  parties,  finding 


that  the  tenants  were  bound  to  pay  one-half  of.  the 
year's  rent,  and  allowing  them  to  retain  the  other  half 
till  the  amount  of  their  claims  was  ascertained,  for  which 
purpose  a  remit  was  made  to  a  land-valuator. 

Before  this  interlocutor  was  pronounced,  the  pursuer  and 
defender  submitted  two  questions — viz.  which  of  them 
was  entitled  to  the  first  year's  rent,  and  which  was  liable 
in  the  obligation  for  repairs — to  Mr.  Anderson,  advocate, 
who,  in  March  1842,  issued  an  award  finding  that  the 
defender  had  no  right  to  any  part  of  the  rents,  and  that 
she  was  bound  to  pay  for  the  repairs  to  which  the  tenants 
should  be  found  entitled. 

Meanwhile  the  tenants  presented  a  second  note  of 
suspension,  against  the  pursuer,  of  a  charge  by  him  for 
the  half-year's  rent  due  at  Whitsunday  1840.  The  note 
was  passed,  and  the  tenants  were  thus  allowed  to  retain 
in  all  £120. 

In  these  circumstances,  the  pursuer  raised  the  pre- 
sent action  against  his  sister,  "  as  executrix,"  for  relief 
of  all  claims  by  the  tenants  on  account  of  repairs, — the 
amount  of  such  relief  being  subsequently  limited  to 
£120,  as  the  Bum  to  which  the  tenants  were  ultimately 
found  entitled;  as  also  for  relief  of  the  whole  expenses 
incurred  by  the  pursuer  in  litigations  with  the  tenants. 

The  defender  did  not  dispute  her  liability  to  relieve 
the  pursuer  of  the  claim  for  repairs  to  the  extent  of  the 
executry,  but  stated  that  the  executry  did  not  exceed 
£93;  and  she  pleaded  that  she  was  not  liable  in  excess 
of  the  executry;  at  any  rate,  under  the  present  sum- 
mons, no  such  claim  could  be  made,  seeing  it  was  direct- 
ed against  her  solely  as  executrix,  and  had  no  personal 
conclusions  whatever. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:—  [ 
"Finds  that  the  defender  Mrs.  Buchan,  the  executrix  of  the 
late  Rohert  Kenton,  did  Dot  dispute  her  liability  as  Buch  to 
relieve  the  pursuer,  the  heir  of  the  said  Robert  Renton,  of  the 
claim  at  the  instance  of  Messrs.  Gray  for  the  failure  on  the 
part  of  the  said  Robert  Renton  to  execute  the  stipulated  re- 
pairs on  the  subjects  let  to  them :  Finds  that,  on  the  4th  No- 
veuiber  1848,  Lord  CockLufn,  Ordinary,  pronounced  an  inter, 
locutor,  decerning  for  such  relief,  in  terms  of  the  first  conclu- 
sion  of  the  libel :  Finds  that  the  amount  of  the  claim  as  to 
which  relief  is  now  sought,  has  been  fixed  at  £120,  being 
the  amount  paid  t«  tbe  said  Messrs.  Gray  ;  and  decerns 
against  the  defender,  as  executrix  foresaid,  but  not  otherwise, 
fur  the  said  sum  of  £120,  with  interest  since  the  same  was 
paid  or  accounted  for  to  the  said  Messrs.  Gray :  Finds  that 
the  defender  alleges  tliat  the  whole  amount  of  the  execntry 
fund  in  her  hands  is  no  more  than  £83  :  IS  ;  4,  and  that  the 
pursuer  declines  entering  into  any  examination  of  the  executry 
accounts,  and  insists  that  the  defenderis  personally  liable  to 
the  pursuer  for  the  said  sum  of  £120,  and  for  all  the  expenses 
incurred  by  him  in  tbe  question  with  Messrs.  Gray :  Finds  that 
there  are  no  termini  habiles  under  this  action  for  pronouncing 
any  personal  decree  against  the  defender,  the  same  having 
been  instituted,  and  concluding  against  her  in  her  character  or 
executrix  only  ;  And  further  finds,  that  no  sufltcient  groundi 
have  been  stated  for  subjecting  the  defender  personally  be- 
yond the  amount  of  the  executry,  and  that  she  is  not  liable 
either  in  the  expenses  found  due  by  the  pursuer  to  Messrs. 
Gray,  or  in  the  expenses  incurred  on  ius  own  part  in  the  said 
litigation  :  And  in  respect  the  defender  did  not  dispute  her 
liability  as  executrix,  and  was  ready  and  willing  to  make  over 
the  whole  free  executry  to  the  pursner,and  also  that  the  amount 
thereof  should  be  ascertained  either  in  this  process,  or  in  the 
process  of  multiplepoinding  which  now  Standi  sisted,  finds  the 
defender  entitled  to  the  expenses  incurred  by  her  in  this  notion 
of  relief,  and  remits  the  account,"  &c 

The    pursuer    reclaimed,  and  pleaded — It  was  now 
settled  that  tho  defender  was  the  party  liable  to  make 
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the  repairs.  Had  she  made  them  in  the  first  instance, 
the  expense  would  not  have  exceeded  the  amount  of  the 
executry  fund.  But  if,  in  consequence  of  her  delay, 
the  repairs  came  to  exceed  the  amount  of  that  fund, 
she  must  herself  make  good  the  excess.  60,  also,  the 
expenses  incurred  by  the  pursuer  in  the  litigations  with 
the  tenants,  would  not  have  been  incurred  But  for  the 
defender's  delay.  The  action  ought  truly  to  be  viewed 
as  one,  not  of  relief,  but  of  damages,  for  wrong  suffered 
by  the  heir  in  consequence  of  the  defender's  wrongous 
refusal  to  implement  her  obligation. 

Lord  Juititt-Gaitral. — I  nee  no  ground  lor  altering.  To  make 
the  defender  liable  in  the  whole  expense  of  these  litigations,  it 
out  of  the  question. 

Lord  FuUerton. — I  am  of  the  same  opinion.  Of  all  ques- 
tions which  can  arise  of  personal  liability  on  the  part  of  an 
executor,  none  are  more  strictly  scrutinized  than  those  occur- 
ring between  him  and  the  heir;  and  it  will  always  require 
the  strongest  case  possible  to  make  the  executor  liable  in  ex- 
cess of  the  executry.  Under  the  present  summons,  it  is  im- 
possible to  make  the  defender  liable,  for  tbe  summons  Is  laid 
against  her  simply  as  executrix.  Nor  would  it  do  if  the  sum- 
mons were  laid  against  her  personally.  For  even  if  thin  were 
tbe  cose  of  an  action  brought  against  both  parties,  and  both 
had  litigated,  and  the  executor  had  ultimately  been  found 
liable,  it  would  be  very  difficult  to  say  that  the  heir  was  en- 
titled to  the  whole  expenses  of  his  litigation  as  against  the 
executor,  wboteinterestsmight  be  very  trifling  compared  with 
his  But  the  case  as  it  stands  U  still  more  difficult.  For  there 
was  here  no  direct  action  against  either  party,  but  only  a  sus- 
pension, in  which,  in  form  at  least,  the  defender  had  no  in- 
terest whatever;  but  the  heir  hada  very  clear  interest,  because 
the  question  was,  whether  the  tenant  was  entitled  to  deduct 
the  repairs  from  the  rent  due  to  the  heir.  Accordingly,  in  tbe 
second  suspension,  the  defender  does  not  appear  at  all,  and  the 
pursuer  maintains  that  there  is  no  claim  against  either  the 
heir  or  executor— a  plea  which,  if  successful,  would  have  cut 
down  the  claim  altogether.  Pint,  then,  as  between  the  heir 
and  executor,  I  hold  the  liability  of  tbe  executor  is  limited 
to  the  executry  fund ;  and,  eeamdly,  a  most  special  cose  must 
be  made  ont  to  justify  us  in  extending  that  liability.  Accord- 
ingly, It  was  attempted  to  make  a  special  case  here,  on  this 
ground,  that  if  the  defender  had  in  the  first  instance  executed 
these  repairs  as  she  was  bound  to  do,  no  expenses  would  have 
been  Incurred.  But  how  can  the  heir  now  say  this,  when  his 
plea  was,  that  neither  be  nor  she  was  liable?  Tbey  have 
failed  to  make  out  a  special  case,  and  there  is  no  ground  for 
making  the  defender  liable  beyond  the  executry  funds. 
Lord*  Caninghamt  and  Ivory  concurred. 

The  Court  pronounced  the  following  interlocutor: — 
"  Adhere  to  the  Lord  Ordinary's  Interlocutor  submitted  to 
review ;  but  in  respect  that  the  reclaimer  now  asks  for  an  in- 
vestigation into  the  amount  uf  the  executry,  declare  that  this 
adherence  is  without  prejudice  to  that  investigation,  and  remit 
back  to  the  Lord  Ordinary  to  proceed  further  as  may  be  just : 
Find  the  reclaimer  liable  in  the  additional  expenses  of  op- 
posing this  note,  and  remit  to  the  auditor,"  &c. 

Lord  Ordinary,  Robertson. — Ad.  Pattison;  Alex.  Ooldie, 
W.3.  Agent.— Alt.  Penney ;  Qibson-Craigs,  Dalsiel  and  Brodie, 
W.B.  AgtnU.*-L.  Clerk.— (W.G.T.) 

Uth  November  186  X. 

First  Division. 

No.  7.— Mrs.  J.  E.  Graham  or  Macfarlane,  Petitioner, 

v.  Alkxandeb   Graham   and  James  Graham,  lie- 

tpondents. 
Sequestration,  Land — Infeftment — Cirnmilama  in  ahich  the 

Court  granted  legutetration  of  the  rente  of  an  eiiatc,  in  which  the 

Inula  under  a  —' ' 

of  a  party  wAo 

the  titlee  of  the  Inula' 1  authore. 

This  was  a  petition  for  sequestration  of  the  rents  of 
tbe  estate  of  Calxiemuck,  which  set  forth  that  the  pe- 


titioner's paternal  great  -grand  uncle,  tbe  deceased  John 
Graham  of  Calsriemuck,  m  1766  executed  an  entail  of 
that  estate  in  favour  of  John  Graham,  her  grandfather, 
his  heirs-male,  and  certain  other  substitutes,  whom  fail- 
ing, to  the  entailer's  own  nearest  heirs.  John  Graham 
the  second  was  infeft  under  the  entail  in  1768,  and 
possessed  the  lands  till  his  death  in  1803. 

John  Graham  the  second,  besides  daughters,  had  three 
sons,  of  whom  only  one  had  issue,  the  petitioner.  Thus, 
on  her  grandfather's  death,  the  other  substitutes  under 
the  deed  of  1766  having  died  without  issue,  the  peti- 
tioner was  heir-of-line  both  to  him  and  to  John  Graham 
the  first,  as  well  as  heir  of  entail  under  that  deed. 

Bat,  in  1799,  John  Graham  the  second,  being  then 
77  years  old,  executed  a  disposition  of  the  lands  of  Cal- 
riemnck  in  favour  of  his  brother-in-law,  Captain  M' Alpine. 
Of  this  deed  be  in  1802  raised  a  reduction,  on  the  ground 
of  facility  and  fraud.  On  his  death  in  1803,  his  nephew 
John  Graham  the  third  produced  a  deed  of  entail  bear- 
ing to  be  executed  by  John  Graham  the  second,  in  Sep- 
tember 1802,  in  hie  favour,  and  failing  him  and  his 
heirs-male,  in  favour  of  his  brothers.  Under  this  deed, 
John  Graham  the  third  was  infeft,  and  raised  a  supple- 
mentary reduction  of  tbe  deed  of  1799.  The  actions 
were  conjoined,  and,  in  1809,  decree  of  reduction  of  the 
deed  of  1799  was  pronounced. 

John  Graham  thereupon  entered  into  possession  of  the 
property,  and  the  petitioner,  who  was  then  four  or  five 
years  of  age,  and  whose  parents  were  dead,  was  brought 
np  by  him  as  a  menial.  On  coming  to  majority,  however, 
she  obtained  herself  served  heir  in  general  to  John  Gra- 
ham the  rust,  and  raised  a  redaction  of  the  deed  of  1802, 
on  the  ground  of  forgery, — one  of  her  statements  on  re- 
cord being,  that  the  parties  whose  names  were  appended 
thereto  as  witnesses,  could  neither  write  nor  read. 

On  the  deed  being  produced  in  order  to  satisfy  the 
production,  it  was  found  that  the  witnesses  names  and 
part  of  the  testing  clause  were  torn  off.  The  action  was 
therefore  slated  till  a  proving  of  the  tenor  should  be 
raised.  Such  an  action  waa  accordingly  brought,  but 
was  dismissed  with  expenses.  Previous  to  decree  in  this 
action,  John  Graham  the  third  died,  and  his  son,  tbe  re- 
spondent Alexander,  sisted  himself  as  pursuer. 

Thereafter  the  reduction  was  again  moved  in,  and  de- 
cree was  pronounced  in  March  1B48. 

On  the  death  of  John  Graham  the  third,  and  while 
the  proving  of  the  tenor  was  in  dependence,  the  peti- 
tioner raised  a  summons  of  wakening  and  transference 
against  the  respondent,  as  representing  his  father.  Alex- 
ander Graham  lodged  defences,  in  which  he  denied  such 
representation,  and  averred  that  be  had  only  appeared  in 
the  proving  of  the  tenor,  and  other  proceedings,  as  heir 
substitute  of  entail. 

The  petitioner,  however,  was  still  unable  to  get  pos- 
session of  the  lands,  which  were  held  by  the  other  re- 
spondent James  Graham,  Alexander  being  in  England, 
under  an  alleged  trust-disposition  in  his  favour  by  John 
Graham  the  third.  Under  this  deed,  James  Graham 
insisted  on  retaining  possession,  and  continued  to  draw 
the  rents.  Moreover,  the  petitioner  was  informed,  and 
that  for  the  first  time,  in  April  1861,  that  tbe  respon- 
dent Alexander  Graham,  who  had  denied  representing 
his  father,  set  up  a  new  claim  to  the  estate  under  a  fee- 
simple  disposition,  in  which  he  was  infeft,  alleged  to  b.3\o 
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been  granted  by  John  Graham  the  second  in  favour  of 
John  Graham  the  third.  This  disposition  was  dated 
27th  October  1802,  was  witnessed  by  the  same  parties, 
or  parties  bearing  the  same  name  as  those  alleged  to  have 
witnessed  the  reduced  deed  in  favour  of  John  Graham 
the  third,  and  Alexander  Graham  was  infeft  on  it  in 
March  1849. 

Of  this  disposition  the  petitioner,  who  had  again  served 
herself  heir  of  taillie  and  provision  under  the  entail  of 
1766,  raised  a  reduction,  and  she  now  prayed  the  Court, 
until  that  action  should  be  decided,  to  sequestrate  the 
rents  of  the  estate. 

Answers  were  lodged  by  James  Graham,  who  stated 
that  his  whole  connection  with  the  lands  was  as  follows : — 
In  1838,  John  Graham  the  third,  and  his  son  Alexander, 
whose  property  lay  in  the  near  neighbourhood  of  his  own, 
and  who  were  under  considerable  pecuniary  embarrass- 
ment, proposed  to  the  respondent  to  enter  into  posses- 
sion and  manage  their  estate  under  a  private  trust,  in 
security  of  any  advances  he  might  make,  as  well  aa  for 
payment  of  their  debts.  Accordingly,  a  trust-disposition 
was  executed  in  favour  of  the  respondent  and  Alexander 
Graham,  on  which  they  were  infeft  in  December  1838. 
From  that  time  the  respondent  had  been  in  undisturbed 
possession,  and  had  made  large  advances  in  improvements. 
In  the  whole  of  these  proceedings,  the  respondent  acted 
in  bona  fide,  and  had  no  reason  to  believe  that  the  title  of 
his  authors  was  not  perfectly  good,  they  having,  at  the 
time  the  trust-deed  was  executed,  possessed  for  34  years 
without  challenge.  He  was  not  called  in  the  reduction 
of  the  deed  of  1802 ;  and  after  decree  wag  pronounced  in 
that  action,  no  judicial  application  was  made  to  have  him 
divested  of  the  lauds,  till  the  present;  and  no  extrajudi- 
cial demand  even  till  April  1851,  three  years  after  de- 
cree of  reduction  was  pronounced.  The  petitioner  was 
aware,  as  early  as  1848,  of  the  existence  of  the  fee-simple 
disposition,  but  the  respondent  had  no  intention  of  inter- 
fering in  the  contest  as  to  the  validity  of  that  deed, — his 
sole  object  in  these  answers  being,  to  satisfy  the  Court 
that  his  possession  had  all  along  been  in  the  character 
of  a  bona  fide  onerous  disponee.  As  to  the  intermediate 
possession,  he  was  willing  to  leave  it  to  be  regulated  by 
the  Court;  but  he  submitted,  that,  if  not  incompetent,  it 
was  at  least  a  very  strong  measure,  to  deprive  of  pos- 
session a  party  infeft  as  a  bona  fide  singular  successor, 
and  whose  authors  were  also  infeft,  on  a  title,  challenged 
no  doubt,  but  unreduced — and  that,  if  the  rents  were  to 
be  sequestrated,  his  whole  rights  aa  a  bona  fide  singular 
r  should  be  reserved. 


tiord  Juiiice-GtntraL — I  think  this  petition  most  be  granted. 

The  deed  no*  founded  on  hns  not  been  beard  of  for  fifty  yean. 

The  respondent  lays  he  is  willing  to  leave  the  matter  in  the 

hands  of  the  Court,  and  I  hold  it  Is  our  duty  to  sequestrate. 

Petition  granted. 

Ad.  Sandford,  Inglis ;  William  Muir.  8.S.C.  Agent.— Alt. 
Dran  of  Faculty  (Anderson),  Horn;  John  Marshall,  8  B.C. 
Agent.— L.  ClerL-  -(W.G.T.) 

15(A  November  1851. 

Frasr  Di  vision. 

No.  8. — C.  C.  Hook,  Punuer,  v.  Mrs.  F.  C.  Galbraith 

or  Hook,  Defender. 

Circumduction — ConsfstoHal  Proof — Process — In  a  centttttmal 
proof,  circumduction  might  not  to  he  pronounced  until  ail  appetui 

This  was  an  action  of  divorce.     Parties  were  allowed 


a  proof,  and  thereafter  the  Lord  Ordinary  pronounced 
the  following  interlocutor; — 

"  Circumducts  the  term  against  both  parties  for  proving, 
and  appoints  parties'  procurators  to  debate." 

The  defender  reclaimed,  and  pleaded — It  was  incom- 
petent to  ciroumduce  until  the  appeals  taken  in  the  course 
of  the  proof  already  led  had  been  disposed  of.  Here 
both  parties  had  taken  appeals.  In  particular,  the  defen- 
der had  appealed  as  to  the  exclusion  of  various  witnesses 
adduced  by  her,  and  she  had  protested  for  reprobatory 
proof  with  reference  to  the  proof  last  led  by  the  pur- 
suer. But  supposing  her  to  be  successful  in  her  appeals, 
and  found  entitled  to  lead  additional  proof,  she  would, 
under  this  interlocutor,  be  incapable  of  doing  so. 

Lord  Juilia-Gmaal— The  Lord  Ordinary  has  gone  too  far 
In  drcumducingatthlsstege.  That  can't  be  done  while  these 
appeals  arc  going  on. 

The  Court  readied  the  interlocutor,  and  remitted  to 
the  Lord  Ordinary  to  hear  parties  on  the  appeals. 

Lord  Ordinary,  'Robertson.— Aa.  Heaves,  Monro;  William 
Alexander,  W. 8.  Agent.— Alt.  Craufurd,  Fraser;  Hurray  and 
Beith,  W.8.  Agentt,— L.  Clerk.— (W.G.T.) 

loth  November  1851. 
Saooan  Division. 
No.  9. — TuRNBrnj.  and  Comfaht,  Complainert,  v. 
David  Russell,  Respondent. 
Small  -Debt  Act — Diligenoe—  Suspension — Sutpention  of  diligence 
upon  a  mall-debt  deem  in  abttnee,  refined,  although  the  tutptnder 
offered  to  prove  that,  before  detrm,  a  portion  of  the  money  had  item 
accepted  at  payment  in  full;  and  held,  that  the  remedy  provided  by 
the  act  being  a  rehearing,  which  had  not  been  applied  for,  it  vat 
net  competent  to  ttek  rearm  by  way  of  lutptntion. 
This  was  a  suspension  of  a  poinding  proceeding  on  a 
small-debt  decree,  dated  Feb.  13,  1840.     The  charge 
upon  the  decree  was  dated  7th  July  last. 

The  grounds  of  suspension  were,  that  there  was  a 
misnomer  in  the  decree,  in  which  the  suspenders  were 
designed  "John  Turnbull  and  Co."  instead  of  "Turn- 
bull  and  Co.  ;"  that  on  the  day  when  the  small-debt 
action  was  heard,  the  charger  had  accepted  £7  as  a  pay- 
ment in  full,  as  shewn  by  the  following  receipt  : — 

"  Glasgow,  1  8(A  February  1840— Messrs.  Turnbull  and  Co.— 
dent. — You  have  this  day  paid  me  seven  pounds,  which  I  ac- 
cept ai  settlement  in  full  of  my  account  against  you  up  to  this 
date.  I  am,  Gent,  yours  respectfully,  David  Bdsskll." 
that  notwithstanding  this  .settlement,  the  charger  went 
up  to  the  Court  and  obtained  decree  in  absence;  and 
that  the  com  plainer  never  heard  anything  more  of  the 
matter  till  July  last,  when  the  poinding  was  executed. 

A  charge  was  given  upon  the  decree  in  September 
last,  being  nine  months  prior  to  the  poinding  complained 
of.  The  complainer  could  have  applied  for  a  rehearing, 
under  the  16th  section  of  the  Sheriff  Small-debt  Act,  at 
any  time  within  three  months  of  this  charge. 

The  charger  objected  to  the  competency  of  this  pro- 
cess, and  relied  on  the  following  sections  of  the  Small- 
debt  Act,  1  Vict.  c.  41  :— 

§  16.  "  Where  a  decree  has  been  pronounced  in  absence  of 
the  defender,  it  Khali  bo  competent  for  him,  upon  consigning 
the  expenses  decerned  for,  and  the  further  sum  often  shilling* 
to  meet  further  expenses,  in  the  hands  of  the  cleik,  at  any 
time  before  a  charge  is  given— or  In  the  event  of  a  charge  being 
given  before  implement  of  the  decree  has  followed  thereon, 
provided  in  the  latter  case  the  period  from  the  date  of  the 
charge  does  not  exceed  three  months — to  obtain  a  rehearing." 
§  80.  "  No  decree  given  by  any  Sheriff  In  any  oause  or  pro- 
secution decided  under  the  authority  of  this  act,  shall  be  sub- 
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Jeet  to  reduction,  advocation,  suspension  or  appeal,  or  nor 
other  form  of  review  or  nlay  of  execution,  uthvr  than  prodded 
by  thin  act,  either  on  account  of  an;  omission,  or  irregularity 
or  informality  in  the  citation  or  proceedings,  or  on  the  merits, 
or  on  any  ground  or  reason  whatever." 

The  Lord  Ordinary  refused  the  suspension,  and  sub- 
joined to  his  interlocutor  the  following — 

"  Note. — At  first  sight,  the  long  delay  of  enforcing  the  de- 
cree does  appear  to  raise  presumptions  aipiinst  the  respondent's 
claim.  But  the  Lord  Ordinary  is  satisfied  that  the  reasons  of 
suspension  are,  when  examined,  inadmissible.  The  alleged 
misnomer  seems  entirely  immaterial ;  and  neither  that,  nor 
the  receipt  now  produced,  even  if  its  authenticity  was  admit- 
ted, could  be  received  as  a  ground  for  reversing  a  small-debt 
decree  pronounced  by  the  Sheriff  For  this  alleged  receipt  was 
not  granted  after  the  decree,  but  wan,  according  to  the  mm. 

Elainers' statement,  granted  before  the  decree  was  pronounced. 
I  might  then  have  afforded  a  good  defence  in  the  original  ac- 
tion i  but  if  it  was  not  pleaded  In  defence,  it  cannot,  consis- 
tently with  the  terms  of  the  statute,  be  received  as  a  ground 
for  reversing  and  altering  the  Judgment  of  the  Sheriff  In  a  pro- 
cess of  suspension.  But  besides,  the  authenticity  of  the  signa- 
ture is  denied  ;  and  the  document  itself,  which  is  clearly  a 
receipt,  would  appear  tube  inadmissible  for  want  of  a  stamp," 
The  eomplainers  reclaimed. 

Hector  for  reclaimers — We  aver  and  offer  to  prove  that 
the  claim  was  settled  in  terms  of  the  receipt  produced; 
and  that,  in  the  face  of  that  settlement,  the  charger  pro- 
ceeded to  take  decree.  We  are  entitled  to  prove  the 
payment  of  £7  by  parole,  the  sum  being  under  £100 
Hoots. — Learmonth  v. Darlington,  Feb.  28,1819;  Monro 
c  Dick,  June  21,  1839. 

Penney,  for  respondent,  was  not  called  on. 
Iiord Justice -Clerk. — We  have  here  a  regular  charge,  of  which 
no  redaction  or  suspension  is  sought  Then  we  have  a  poind- 
ing, which  is  also  quite  regular.  The  Small-debt  Act  excludes 
all  review  except  in  the  manner  provided  by  that  act — a  re- 
hearing within  three  months.  If  so.  we  cannot  stop  this  dili- 
gence. I  go  on  that  ground  alone.  Having  lost  their  statu- 
tory right  of  redress,  the  eomplainers  cannot  now  resort  to  a 
process  of  suspension. 

The  other  Judges  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Fnllerton. — Act.  Hector',  Alex.  Hamilton, 
W.R  Agent— Alt.  Penney;  Thomas  Hansen,  S.S.C.  Agent.— 
B.  Cfa*.— (F.H.J 

15(A  November  1851. 

Second  Division. 

No.  10.— James  Samcsx,  Pursuer,  v.  Edinburgh  and 

Glasgow  Railway,  Defenders. 

Expenses — Damages,  Nominal — Jury  Cause — In  an  action  of  da. 

mage*  against  a  railitay  company,  on  tie  ground  of  injury  done 

to  the  pursuer' t  farm  during  a  flood,  in  eonttquenet  of  the  alleged 

insuMestncy  of  the  ratbeay  worts,  tht  summons  concluded  for  a 

*  turn  of  £'1000.     It  appeared  in  the  covrte  of  tht  trial  that 


damages  £10.     Held  Quit  the  pursuer  teat  cntitlfd  to  expense*  sub- 
jeei  to  modification. 

Bee  ante,  vol.  xxiii.  p.  344. 

This  was  an  action  of  damages  at  the  instance  of  the 
tenant  of  a  farm  intersected  by  the  defenders'  railway. 
The  ground  of  action  was  an  alleged  injury  which  had 
been  occasioned  to  the  pursuer's  farm  during  an  extraor- 
dinary flood  in  1846,  and  which  was  attributed  to  the 
circumstance,  that  the  defenders'  works  were  not  "  ade- 
quate for  the  purposes  intended  and  undertaken." 
■  The  damages  were  stated  in  the  summons  and  issue 
at  £2000,  which  was  admitted  by  the  pursuer  to  be  a 
random  stun. 


The  jury  found  for  the  pursuer — damages  £10. 

The  case  was  in  the  roll  to-day  on  counter  motions  fur 
expenses.  But  the  defenders  withdrew  their  motion  in 
the  course  of  the  discussion,  which  turned  entirely  on 
the  question,  whether  the  pursuer  was  entitled  to  ex- 
penses under  his  verdict. 

Young  for  pursuer — The  sum  found  due  to  the  pur- 
suer, though  a  small  sum,  was  not  nominal. — Ballandene, 
March  7,  1835. 

Patton  for  defenders — Tin's,  like  every  question  for 
expenses,  is  a  matter  for  the  discretion  of  the  Court. 
The  present  is  very  different  from  an  action  for  the  vindi- 
cation of  character.  The  purenerasks  for  £2000,  and  gets 
£10.  His  action  was  therefore  unfounded  to  the  extent 
of  the  difference  between  £10  and  £2000.  The  case  was 
presented  by  the  pursuer  as  a  case  of  grave  patrimonial 
loss — so  much  so,  that,  being  dissatisfied  with  the  verdict, 
he  gave  notice  of  a  motion  for  a  new  trial — which  notice 
was  afterwards  withdrawn.  There  has  been  a  subststn 
tial  failure  on  the  pursuer's  part,  and  he  is  therefore  not 
entitled  to  expenses. — Williamson's  Executors  v.  Fraaer, 
29th  Nov.  1837;  Paterson  v.  Walker,  30th  May  1849. 
Macfartane,  in  reply,  cited  Young  v.  Gordon,  27th 
Jan.  1832;  and  Foster  v.  Barclay,  9th  June  1847. 

Lord  Justice-Clerk— (After  going  over  the  details  proved  at 
the  trial,  and  shewing  that  the  damage  was  in  a  great  measure 
attributable  to  tbe  extraordinary  nature  of  tbe  flood,  and  that 
it  had  been  estimated  at  £180  by  an  engineer  adduced  on  the 
part  of  the  pursuer) — This  1*  a  new  question  j  but,  on  the 
whole,  I  think  the  pursuer  entitled  to  expenses  subject  to 
modification. 

I/orde  Medayn  and  Murray  concurred. 

Lord  Cockburn. — f  am  of  the  same  opinion  ;  and  I  go  very 
much  on  this  ground,  that,  In  such  questions,  the  greatest  de- 
ference is  due  to  tbe  opinion  of  the  Judge  who  tried  the  caae. 
I  think  there  were  here  faults  on  both  sides.  On  the  one  hand. 
the  pursuer's  complaint  went  very  much  on  this  ground,  that 
the  works  of  tbe  defenders  ought  to  hare  been  adequate  to 
meet  an  inundation  which  was  tittle  short  of  miraculous.  On 
the  other  hand,  I  think  the  defenders  were  clearly  wrong  in  not 
making  a  tender. 

The  case  of  Ballandene  goes  far  to  settle  this  case.  But  it 
Is  plainly  impossible  to  establish  any  rule  by  which  It  can  be 
fixed  whether  or  not  damages  are  nominal. 

Pursuer  found  entitled  to  one-third  of  the  expenses  of 

the  trial,  as  taxed. 
Act.  Mucfarlanp,   Young ;  J.  P.  Wilkle,  S.S.C.   Agent. -All. 

Patton ;  Smith  and  Kinucar,  W.8.  Agtnt*.— E.  Clerk— (tUI.) 

ISiA  November  1851. 

SacoxD  Division. 

No.  11. — John  Fimlat,  Advocator,  v.  Ghobob  Oittbam, 

Respondent. 

Guana  tee— Contract — The  rttpondtnt  applied  to  tht  advocator,  a 

.tradt man,  to  ventilate  four  roomi  in  hit  haute.     Tu-o  plane  vers 

mentioned  in  canoereation  between  the  parties,  the  out  ultimately 

selected  by  the  employer  hoeing  been  suggested  by  tht  tradesman. 

Held  ion  considering  the  evidence  and  deposition  by  tht  tradesman 

under  a  reference  to  oath)  thai  tht  tradesman  had  undcrlaktn  to 

ventilate  tie  employer's  rooms  ;  that  tht  apparatus  put  in  by  Mr* 

for  that  purpose  teat  an  experiment ;  that  ht  had  not  informed  tht 

employer  of  this  foot ;  and  that  the  apparatus  hating  proved  a 

total  failure,  he  was  not  entitled  to  recover  the  expense  of  fitting 

it  up. 

Reference  to  Oath,  Observations  made  on  the  Form  of  a. 

SherfffCourt— Piocess- Opinion,   That  the  Sheriff-Court  Act  of 

Sederunt  dots  not  authorise  minutes  of  debate  after  a  roc  .'aiming 

This  was  an  action  in  the  Sheriff-Court  of  Glasgow  to 
recover  the  expense  of  fitting  up  a  gas-lustre,  and  an. 
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apparatus  for  the  ventilation  of  four  rooms  in  the  respon- 
dent's house.  The  main  question  between  the  parties 
related  to  the  ventilating  apparatus. 

The  defence  was,  that  the  apparatus  had  proved  a 
total  failure.  The  objection  was  taken  three  months 
after  the  work  was  done,  when  the  advocator  tendered 
nia  account  for  payment. 

There  was  a  reference  to  the  pursuer's  (advocator's) 
oath,  in  the  following  terms: — 

"  The  dofcnrler,  in  nudum  probatiomi.  and  be  a  part  of  his  proof 


and  defender  on  the  occwinn  when  the  pursuer  undertook 
fit  up  the  rentilatuig  apparatus  referred  to  In  protean,  either 
in  regard  to  the  mode  or  principle  to  be  adopted,  and  its  com- 
parative merits  or  advantage*  -or  to  the  mode  of  repairing  or 
concealing  any  openings  to  be  made  in  the  ceiling  or  roof  of 
room*  or  honai  or  to  the  sum  it  would  cost  per  room  to  effect 
r  thorough  ventilation  on  the  plan  or  principle  recommended 
and  proposed  to  be  adopted  by  the  punner — or  to  the  time  it 
would  take  to  fit,  up  and  complete  the  necessary  apparatus — or 
to  the  facility  or  want  of  trouble  or  annoyance  with  which  nil' 
plan  could  be  executed  f" 
The  pursuer  deponed  inter  alia — 

"  I  recollect  of  the  defender  Mr.  Outram  being  in  my  shop, 
when  he  asked  me  in  what  way  a  ventilating  apparatus  could 
be  fitted  up  in  bis  house.  ....  Reference  was  made  to  Dr.  Ar- 
nott's  ventilating  val re,  but  I  cannot  recollect  whether  1  shew- 
ed him  one  or  not,  and  I  do  not  recollect  whether  the  defender 
or  I  first  referred  to  it.  I  recollect  it  was  spoken  of  between 
«».  .  .  .  .  I  mentioned  to  Mr.  Outram  that  it  could  be  done 
with  large  pipes  leading  from  the  ceiling  of  each  room  into  one 
centre  pipe,  which  centreplpe  would  go  perpendicularly  through 
the  roof  of  the  house,  ana  have  a  bonnet  or  cowl  outside  to  pre- 
vent rain  or  blow-down,  and  by  this  means  the  vents  of  the 

various  rooms  would  not  be  interfered  with Interrogated, 

Diil  you  recommend  to  Hr.  Outram  the  adoption  of  the  plan 
above  mentioned,  by  which  the  ventilation  was  to  be  effected 
through  the  roof  in  the  manner  above  described  f  Depones,  I 
<to  not  know  that  I  recommended  the  adoption  of  this  plan 
tuore  than  the  other.  I  pointed  out  the  advantages  and  dis- 
ulTnntapea  of  both,  and  left  Hr.  Outram  to  select.  Interro- 
gated, What  disadvantages  attending  the  plan  ultimately 
adopted  were  referred  to  or  pointed  out  by  you  to  Mr.  Outram  F 
Depones,  There  was  the  expense,  in  the  first  instance,  and  tha 
trouble  occasioned  to  the  inmates  of  the  house  in  fitting  it  up 
aud  that  the  valves  would  require  more  personal  trouble  In 
adjusting,  being  altogether  done  by  the  hand.  Depones,  The 
advantages  of  the  plan  were,  that  it  would  not  interfere  with 
tha  chimney  draughts,  and  that  the  foul  air  would  be  taken 

away  from  a  more  central  part  of  the  room Interrogated, 

Did  you  inform  Mr.  Outram  that  the  plan  which  wns  adopted 
was  one,  of  the  results  of  which  you  had  no  experience  (  De- 
pones, No ;  I  could  not  say  so.  Interrogated,  Did  you  say  it 
was  one  you  could  recommend  in  reference  to  others  spoken 
of  P  Dupones,  I  bad  confidence  in  the  plan  recommended  aud 
adopted,  if  properly  worked  ;  but  I  am  not  aware  that  I  re- 
commended  it  in  preference  to  the  others.  I  did  recommend 
it,  but  I  did  not  recommend  it  to  the  disadvantage  of  the  other 
modes  spoken  of.  Ventilation  is  a  difficult  subject,  and  one 
mode  may  be  preferable  to  another  in  one  situation  and  not 
in  another,  and  therefore  it  is  often  only  after  trill  that  you 
can  know  the  result." 

The  pursuer's  foreman,  who  had  been  eight  years  in 
his  employment,  deponed  inter  alia — 

"I  never  fitted  up  any  ventilating  apparatus  on  the  same 

rrinciple  previous  to  fitting  up  that  in  the  defender's  house, 
never  saw  the  same  principle  applied  by  the  pursuer,  or  any 
4>ther  party,  before.    It  was  a  kind  of  an  experiment." 

The  Sheriff-substitute  (Skene)  decerned  in  terms  of 
the  libel,  and  adhered  to  his  judgment  after  considering 
a  reclaiming  petition  and  answers. 

On  appeal,  the  Sheriff  (Alison),  after  ordering  and 
considering  mmutcs  of  debate,  pronounced  the  following 
interlocutor: — 


lustre  and  ventilating  apparatus  libelled  on  were  defective,  and 
that  the  pursuer  is  not  entitled  to  recover  the  price  thereof 
until  the  same  are  put  Into  a  proper  workable  condition,  and 
rendered  available  for  tbe  purpose  for  which  they  were  intend, 
cd,  if  that  is  now  practicable  and  can  still  be  done  :  There- 
lore,  recall  the  interlocutors  complained  of;  but  in  respect 
there  in  no  evidence  in  process  to  enable  the  Sheriff  to  deter. 
mine  in  what  state  the  lustre  and  ventilating  apparatus  now 
are,  remits  to  the  Sheriff-substitute  to  hear  parties  upon  tha 

Eropriety  of  remitting  to  a  person  of  skill,  to  be  fixed  on  by 
la  on  the  suggestion  of  the  parties,  to  report  upon  tbe  pre- 
sent state  and  condition  of  the  gas-lustre  and  ventilating  ap- 
paratus, and  as  to  whether  both  or  either  of  them  can  still  be 
put  into  such  a  state  as  to  answer  tbe  purpose  for  which  they 
were  ordered,  and  tbe  expense  already  incurred  by  any  altera- 
tions that  may  have  been  already  made  upon  them,  or  tbe 
CrobaWe  expense  of  any  repairs  or  alterations  which  may  yet 
e  necessary  to  be  made  in  order  to  put  the  same  into  proper 
order  and  condition." 

Thereafter,  a  report  having  been  given  in  by  a  person 
appointed  by  the  Sheriff  for  that  purpose,  the  expense 
applicable  to  the  ventilating  apparatus  was  Struck  out  of 
the  account  by  the  Sheriff-substitute  (Skene),  who  sob- 
joined  to  his  interlocutor  the  following — 

"  Kate. — The  Sheriff  having  distinctly  laid  down  that  the  pur- 
suer cannot  recover  payment  of  tbe  gas-lustre  and  ventilating 
apparatus  until  both  hare  been  rendered  efficient  for  the  purposes 
for  which  they  were  intended,  procedure  has  since  taken  place 
with  this  view.  The  Sheriff. substitute  is  satisfied,  from  the 
two  reports  of  Mr.  Liddell,  that  the  gas- lustre  may  now  be  con- 
sidered as  in  a  workable  and  efficient  state,  and  that  nothing 
farther  is  required  to  keep  it  so  than  reasonable  care  on  tha 
part  of  the  defender's  servants.  The  pursuer  appears,  there- 
fore, to  be  fairly  entitled  to  payment  for  it  With  regard  to 
«lie  ventilating  apparatus,  the  case  is  widely  different  Its  utter 
Inefficiency  has  been  distinctly  ascertained.  It  still  remains 
in  the  condition  in  which  it  was  when  tbe  interlocutors  so  fix- 
ing its  character  were  pronounced.  Mr.  Liddell  baa  pointed 
out  the  means  which  he  considers  best  calculated  to  render  it 
available,  and  the  pursuer,  in  the  objections  No.  86,  distinctly 
refuses  to  adopt  them The  Sheriff-substitute  has,  there- 
fore, no  alternative  but  to  strike  off  from  the  account  sued  for, 
tbe  charges  for  this  ventilating  apparatus,  which  appear  to 
amount  to  £16  :  19s." 

To  this  judgment  the  Sheriff  adhered  on  appeal,  and 
found  the  defender  (respondent)  entitled  to  modified 
expenses. 

The  pursuer  having  advocated,  the  Lord  Ordinary 
made  great  avizandum,  in  terms  of  the  32d  section  of 
the  New  Court  of  Session  Act. 
At  advising, 

Lord  Mtdwyn. — It  is  proved  that  there  was  a  total  failure  to 
ventilate  the  respondent's  house.  And  although  it  cannot, 
perhaps,  be  said  that  the  advocator's  statement  amounted  to  a 
guarantee,  still  it  appears  from  his  deposition  that  he  recom- 
mended the  plan  which  Outram  selected.  Be  did  not  toll 
Outram  that  it  was  a  plan  as  to  which  he  (the  respondent)  had 
no  experience.  On  the  other  hand,  1  am  satisfied  that  Out- 
ram's  objection  was  not  barred  hy  mors,  as  some  time  was  re- 
quired to  give  the  apparatus  a  fair  trial. 

All  the  witnesses  depone,  that  the  apparatus  operated  in  a 
manner  directly  the  revurse  of  what  was  intended.  And  when 
It  was  proposed  that  the  pursuer  should  amend  it,  he  declined 

Tbe  evidence  of  the  foreman  has  made  much  Impression  on 
my  mind.  It  appears  from  that  evidence,  that  the  pursuer 
never  fitted  up  an  apparatus  like  this  before.  "It  was,"  bo 
says,  "a  kind  of  experiment"  If  so,  I  cannot  make  the  de- 
fender pay  for  an  experiment  which  has  totally  foiled. 

Lord  Coddnirn-  It  is  not  disputed  now  that  there  was  a  tots) 
failure  to  ventilate  the  defender's  house.  Tbe  only  question 
is,  whether  the  pursuer  was  bound  to  provide  an  apparatus 
wblch  would  work.    Now,  if  a  man  undertakes  to  fit  up  my 
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tain  pipes,  stop-cocks  and  burners,  out  of  which  I  in  myself  to 

construct  a  gas  apparatus.  So  if,  instead  of  contracting  with 
a  machine-maker  to  supply  mo  with  a  steam -engine,  I  con- 
tract with  him  that  he  ahull  furnish  ma  with  a  set  of  pistons, 
tubes  and  valve*,  I  have  myself  to  blame  if  the  steam -engioe 
which  I  construct  out  of  these  materials  proves  a  failure.  But 
what  was  the  nature  of  the  contract  here  f  The  pursuer  is  a 
professional  ventilator.  He  is  applied  to  for  the  sale  of  his 
own  science.  I  think  it  proved  that  he  did  undertake  to  ven- 
tilate the  defender's  house.  I  infer  this  from  his  own  state- 
ment (Cond.  Art.  6),  that  "the  pursuer  at  the  time  explained 
a  principle  on  which,  if  satisfactory  to  the  defender,  it  was 
thought  the  ventilation  could  be  effected,  The  defender  was 
satisfied  with  the  explanations  given."  His  deposition  is  to  the 
tame  effect  Outram  selected  for  the  ventilation  of  his  house, 
a  plaa  which  the  defender  told  him  was  a  good  one.  If  the  de- 
fender was  sane,  this  most  have  been  the  contract  of  parties. 
It  is  not  credible  that  the  defender  allowed  tbe  pursuer  to  cut 
up  his  house  and  pierce  it  with  holes  merely  to  try  an  experi- 
ment Since,  therefore,  the  pursuer  undertook  to  supply  a  ven- 
tilating apparatus,  and  supplied  an  un ventilating  apparatus, 
I  am  of  opinion  that  he  is  not  entitled  to  recover  the  expense 
of  It 

Lord  Murray. — I  am  of  the  same  opinion.  It  is  clear  that 
the  pursuer  was  trying  an  experiment,  and  that  he  did  not 
tell  the  defender  that  he  was  doing  so.  The  experiment  having 
proved  a  failure,  I  don't  think  that  the  pursuer  is  entitled  to 
throw  the  cost  of  it  on  the  defender. 

Lord  Juitia-Cltrk, — I  have  the  misfortune  to  differ  from 


ir  Lordships.  I  think  the  pursuer  in  this  cose  has  suffered 
irom  the  irregularity  of  the  minute  of  reference,  his  deposition 
having  been  viewed  by  your  Lordships  as  one  from  which  in- 
ferences might  be  drawn  as  from  the  deposition  of  a  witness. 
I  don't  think  it  competent  to  draw  any  such  inferences.  This 
is  a  reference  to  oath.  By  that  reference  the  defender  must 
prove  the  undertaking  on  which  the  defence  rests.  Now.  I 
do  not  find  any  undertaking  proved  by  this  deposition.  The 
question  is  not  even  put  to  tbe  pursuer ;  and  I  find  no  ad- 
mission by  him  that  there  was  any  such  undertaking  on  his 
part 

But  I  am  desirous  of  calling  the  attention  of  the  Court  to 
the  proceedings  which  have  taken  place  In  this  case  in  the 
Sheriff-Court  We  find  that,  after  a  reclaiming  petition 
and  answers,  there  are  minutes  of  debate  ordered — a  course 
of  procedure  for  which  I  have  not  been  able  to  find  any 
warrant  In  the  act  of  sederunt  I  also  see  that  there  have 
been  48  interlocutors  pronounced  in  this  case,  which  has  been 
in  dependence  four  yean — the  whole  question  being  one  which 
might  easily  have  been  settled  by  a  jury  In  the  comae  of  a 
■Ingle  day. 

Then,  as  to  the  minute  of  reference,  which  was  sustained 
here,  there  never  was  such  a  minute  of  reference  since  the  be- 
ginning of  time.  You  may  refer  either  the  whole  cause,  or  any 
point  In  it ;  but  here  there  is  a  reference  whether  any,  and  if 
any,  what  conversation  passed  between  the  parties, — instead 
of  making  a  specific  reference  as  to  any  one  point  in  the  case. 
It  Is  a  settled  rule,  that  a  minute  of  reference  shall  state  dis. 
tlnctly  what  is  the  point  referred. 

The  Court  pronounced  the  following  interlocutor: — 
"  In  respect  that  the  pursuer  undertook  to  supply  a  venti- 
lating apparatus  for  four  rooms  in  the  defender's  house,  and 
that  tbe  apparatus  so  furnished  by  him  has  proved,  as  matter 
of  fact,  utterly  useless  for  the  purpose,  repel  the  reasons  of  ad- 
vocation, and  remit  the  cause  timpliciler,  and  decern  ;  Find 
tbe  advocator  liable  in  the  expenses  incurred  in  this  Court ; 
allow  an  account,"  &c. 

Lord  Ordinary,  Robertson. — Act.  Lord  Advocate  (Honcreiff), 
Molr  ;  Webster  and  Renny,  W.S.  Agentt.— Alt.  Dean  of 
Faculty  (Anderson),  Mackeniie;  Davidson  and  Syme,  W.S. 
Agtntt.— B.  C&r*.— (F.H.) 


17lh  November  1851. 

HlQH  Codec  Of  JrwncLtBY.* 

No.  12. — Han  Majesty's  Advocate  v.  John  Mookbt. 

Theft — The  panel  told  certain  articlet,  and  received  front  (As  par- 
chaser  a  £1  note,  in  order  that  he  n.ight  pay  hivaelf  and  return 
the  balance,  lie  appropriated  to  himielf the  whole  mm— Held  that 
thii  was  theft  of  the  £1  nets,  and  net  merely  thefl  of  tin  balance. 

The  panel  was  charged  with  theft,  with  the  aggrava- 
tions of  habite  and  repute,  and  previous  convictions. 

The  species  fadi  was  thus  set  forth  in  the  indictment — 

"  In  the  shop  ....  occupied  by  you  the  said  John  Hooney, 
you  ....  did  wickedly  and  feloniously  steal,  and  theftuously 
away  take,  a  bank  or  banker's  note  for  £1  sterling,  the  pro- 
perty, or  in  the  lawful  possession,  of  George  Young,  labourer 

which  was  tbenand  there  handed  or  delivered  to  you 

for  the  purpose  of  procuring  change  therefor,  and  for  the  tak- 
ing payment  therefrom  of  2  jd.  or  thereby,  as  the  price  of  a 
small  quantity  of  potatoes,  fish,  and  whisky,  or  other  articles 
which  had  been  furnished  by  you,  or  in  your  said  shop  or  pre- 
mises, to  the  said  George  Young,  and  of  delivering  to  him  the 
balance,  amounting  to  19s.  9Jd.  sterling,  or  thereby  -  Or 
otherwise,  time  and  place  above  libelled,  you  the  said  John 
Hooney  did  wickedly  and  feloniously  steal,  and  theftuously 
away  take,  the  foresaid  balance  of  19s.  9Jd.  or  thereby,  the 
property,  or  In  the  lawful  possession,  of  the  said  Oeorgo  Young." 

No  objection  was  taken  to  the  relevancy.' 
Plea — Not  guilty. 

The  Lord  Justice-Clerk,  in  charging  the  jury,  observed — 
"  Yon  may  lay  entirely  aside  the  second  alternative  of 
tbe  indictment.  If  there  was  theft  at  all,  it  was  theft 
of  the  £1  note." 

Verdict— Guilty  of  theft  of  the  XI  note  as  libelled. 
Sentence — Transportation  for  seven  years. 

Act.  Solicitor-General  (Deas),  Young,  AD. ;  John  C.  Brodle, 
Crown  Agent.— AU.  Ritchie ;  William  Wishart,  B.S.C.  Agent.— 
N.  Clerk.— {P.M.) 

Mth  November  1851. 

HlGB  Coubt  or  JDSTICIABT. 

No.  13. — Han  Majesty's  Advocate  t>,  Robtxa  Bcbnet, 
Elizabeth  Fisher,  and  William  Mahtebton. 

Proof — Hearsay — Statement  of  one  Fane]  In  Evidence  against 
another — Tico  panel*  were  charged  with  theft  of  two  £60  notn, 
and  a  third  oat  charged,  in  the  urns  indictment,  with  rati,  and 
f  agitated  for  non-appearance.  Held  that  a  letter  written,  and 
tlatementt  made  by  the  alleged  rentier  when  taken  into  cuetedy  in 
conieqvcnec  of  tittering  one  of  the  note*,  which  wat  identified,  wire 
receivable  at  evidence,  on  the  trial  of  the  other  panel*,  to  the  effect 
of  identifying  him  at  aparty  whose  haute  they  frequented. 

The  panels  Burnet  and  Fisher  were  charged  with  steal- 
ing two  £50  notes,and  the  panel  Masterton  with  resetting 
the  money.    Masterton  was  outlawed  for  non-appearance. 
Plea— Not  guilty. 

The  theft  was  alleged  to  have  been  committed  one 
night  in  June  last,  on  the  Calton  Kill,  One  of  the 
notes,  of  which  the  number  was  known,  reappeared  in 
London  in  tbe  bands  of  Masterton;  payment  of  it  hav- 
ing been  stopped  at  the  Bank  of  England. 

It  was  proved  in  evidence,  that  Burnet  and  Fisher 
were  in  the  habit  of  frequenting  Masterton's  shop  in 
Edinburgh,  where  he  sold  groceries  and  spirits. 

Russell,  a  detective  officer  of  the  London  police,  de- 
poned, that  he  apprehended  Masterton  in  London;  that 
Masterton,  being  in  custody,  wrote  a  letter  to  a  friend 
in  Edinburgh,  which  letter  the  witness  had  seized;  that 
he  told  witness  that  bis  name  was  William  Masterton, 
and  that  he  kept  a  grocery  and  spirit  shop  in  St.  James' 
Place,  Edinburgh. 

•  Lord  Justice -Clerk,  and  Lords  CoIoufuj  and  Cowan. 
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Broun,  for  the  panel  Burnet,  objected,  that  neither  the 
letter, nortbe  statements  of  Master/ton  to  the  police  officer, 
were  receivable  in  evidence  against  bis  client.  The  letter 
wss  inadmissible  just,  as  much  as  the  declaration  of  one 
panel  would  be  against  another  panel  tried  under  the  same 
indictment.  And  Master  ton's  statements,  besides  being 
liable  to  this  objection,  were  mere  hearsay  evidence. 

The  Solicitor-General,  for  the  Crown,  replied,  that  the 
object  of  patting  in  the  letter,  and  the  statements  of 
Misterton,  was  merely  to  identify  Masterton  as  the 
{arty  whose  house  the  panels  frequented.  He  was  quite 
entitled  to  prove  whatever  tended  to  trace  the  stolen  note 
from  tie  possession  of  the  panels  to  that  of  Masterton, 
in  whose  hands  it  was  identified. 

Lord  Jutiia-Clerk. — The  object  of  the  prosecutor  Is  not  to 
anke  i he  tetter,  and  these  statements,  direct  evidence. 

Broun— If  they  cannot  be  made  evidence  directly 
■gainst  Burnet,  can  they  be  made  evidence  indirectly  ? 

Lord  Cotonteu—  This  Is  just  evidence  explaining  how  the 
penoo  apprehended  by  Bnaaell  Is  identified  with  William  Mm- 
terton,  keeping  a  grocery  and  spirit  shop  in  BL  James'  Place, 
Edinburgh.  Objection  repeUed. 

Verdiet— {by  majority  of  one) — Not  proven. 

AtL  Solicitor-General  (Deas),  Young,  A.D;  John  C.  Brodie, 

Crown  Agent. — For   Panel  Burnet,  Broun; Agent. — For 


JW  Fuker,  Bitcbie;- 


— Agent— N.  Clerk.— (F.H.) 


17th  November  1851. 

HlOB  CODftT  Or  JVSttCUST. 

No.  14. — Hub  Majesty's  Advocate  r.  Willia*  Rait, 

Indictment — Relevancy — Aggravations — Charge — Where  the 
major  prtnutt  tpecified  certain  crime*  at  being  aggravated,  and 
fiWferf  another  crime  trithoiU  any  aggravation — Form  of  indict- 
notf  umfti   which  the  crimtt  were  held  to  be  properly  charged 

The  indictment  specified — 

"That  albeit  by  the  laws  of  this,  and  of  every  other  well 
governed  realm,  falsehood,  fraud,  and  wilful  imposition,  espe- 
cUlly  when  committed  by  a  person  who  has  been  previously 
convicted  of  falsehood,  fraud,  and  wilful  imposition  ;  as  also 
fargery,  especially  when  commited  by  a  person  who  has  been 
previously  convicted  of  forgery  ;  as  also  tie  wickedly  and  felo- 
ntontly  using  and  uttering  as  genuine  a  forged  letter  or  writ 

S,  knowing  the  same  to  be  forged,  especially  when  commit. 
by  a  person  who  has  been  previously  convicted  of  using 
sad  ottering,  as  genuine,  forged  orders  or  writings,  knowing 
•be  same  to  be  forged ;  asalsothoft; — are  crimes  of  an  heinous 


•  aforesaid,  < 
art  sad  part ;  in  so  far,"  Ac. 

Adam,  for  the  panel,  objected  that  there  were  certain 
nM  set  forth  in  the  major  as  being  aggravated,  and 
*k*  theft,  bnt  without  any  aggravation;  that  the  charge 
n  ths  minor  only  applied  to  those  crimes  aggravated  as 
**Waid,  and  accordingly  that  the  crime  of  theft  was  not 
relevantly  charged. 

/mho  for  the  Crown— The  above  is  the  form  in  which 
*m%  hdtotmenta  are  invariably  drawn — See  H.  M.  Adv. 
».  stTJalhun,  7th  March  1836, 1  Swinton's  Reports. 

Tka  Court  replied  the  objection;  bat  stated,  that 
'•»  indictment  might  have  borne,  "  that  you  the  said 
"5Jham  Rait  are  guilty  of  the  said  crimes,  or  of  one  or 
norJ-of  them,  aggravated  as  aforesaid,  actor  or  art  and 
Put,  in  to  far,"  dec. 

Verdict — Guilty  as  libelled. 
Sentence — Transportation  for  seven  years. 
A*&nUJen.  (Deas),  Young,  A.D. ;  J.  C.  Brodlo,  Croon  Agent. 
AtLUm;  Alex.  Home,  WTs.  Agent.— H.  Cierk.— (F.H.) 


DIGEST  OF  ENGLISH  CASES, 


JAMES  I'ATEllSON,  BAausnat-AT-LLW,  Loanoa. 

Shield  v.  Wilkins — 5  Exchequer  Rep.  304. 
Charter-party — Dead  Freight — Loading  at  near  a  place  at  a  thip 
could  safely  get,  meant  at  a  point  from  which  the,  when  loaded, 
could  tafety  get  away  again. 

A  charter-party  provided  that  plaintiff's  ship  should 
proceed  to  Riga  vi&  Bolderaa,  or  as  near  thereto  as  she 
could  safely  get,  and  there  load  from  the  agents  of  the 
affreigbtor  a  full  cargo  of  fir  timber.  At  the  time  of 
making  the  charter-party,  both  parties  knew  a  full 
cargo  could  not  be  loaded  inside  the  bar  at  Bolderaa. 
The  ship  arrived  at  Bolderaa,  which  is  inside  a  bar,  it 
being  a  bar  harbour.  The  defendant's  agents  having 
loaded  her  there  as  full  as  was  compatible  with  ber 
getting  out  of  the  harbour  over  the  bar,  she  left  the 
harbour  and  came  to  anchor  as  near  to  Bolderaa  as 
waa  safe  for  her  getting  away  outside  the  bar,  for  the 
purpose  of  taking  in  the  remainder  of  a  full  cargo. 
Defendant's  agents  refused  to  give  cargo  outside  the 
bar  at  the  charterer's  expense,  contending  that  was  not 
the  agreement.  The  ship  thereupon  sailed,  and  re- 
turned to  Liverpool.  The  question  for  the  Court  was, 
whether,  in  such  circumstances,  plaintiff  waa  entitled 
to  recover  for  dead  freight  in  respect  of  defendant's 
not  having  loaded  a  full  cargo  according  to  the  terms 
of  the  charter-party. 

The  Court  gave  judgment  for  plaintiff:  Rol/e  B.  say- 
ing— "  It  is  clear  the  vessel  cannot  be  said  to  get  safely 
to  that  place  from  which  she  cannot  safely  get  away 
with  a  full  cargo.  The  word  'safely'  means  safely  as 
a  loaded  vessel.  Suppose  the  place  to  have  been  such 
that  she  could  not  have  taken  in  with  safety  a  single 
deal,  that  would  not  have  been  a  place  whereto  she  could 
safely  get;  and,  consequently,  as  she  could  not  safely  get 
away  from  within  the  bar  with  a  full  cargo,  that  was 
not  such  a  place  within  the  terms  of  this  charter-party ." 


Sanoster  v.  Kay — 6  I 
Statute— Jurisdiction — "Carrying  on  Business"  at  a  Place. 
In  a  question  of  jurisdiction,  the  statute  9  and  10 
Vict.  c.  95,  says,  a  summons  might  issue  in  "  any  dis- 
trict in  which  defendant  shall  dwell  or  cany  on  business 
at  the  time." — Held  that  a  clerk  to  the  Privy  Council 
is  not  a  person  who  "  carries  on  hia  business"  at  the 
office  of  the  Privy  Council,  within  this  statute — See 
also  Rolfe  v.  Learmonth,  19  Law  J.  Q.  B.  10. 

Messenger  v.  Clarke — 6  Exchequer  Rep.  388. 

Husband  and  Wife— Separation—Wife's  Savings  out  of  her 

Allowance — The  alloKana  to  a  wife  agreeing  to  lite  apart,  if 

toleiy  for  her  maintenance  ;  ana*  if  the  mm  out  of  it,  and  invttt 

the  tavingt  in  a  chattel,  it  ii  no  longer  here,  but  the  hutband't 
cxdueively. 

Plaintiff  and  his  wife  agreed,  without  a  deed  of 
separation,  to  live  apart,  and  he  was  to  allow  her  10s. 
a-week,  which  was  afterwards  raised  lo  15s.  Out  of 
this  allowance  she  saved  money,  and  purchased  stock, 
investing  the  amount  in  her  maiden  name.  Latterly, 
being  in  bad  health,  she  went  with  the  defendant  (her 
brother)  one  day  to  the  Bank  of  England,  sold  out  the 
stock,  and  gave  the  proceeds  to  him  as  a  gift,  and  died 
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two  days  after.  The  husband  sued  her  brother  for  this 
money.  Pollock  O.B.,  at  the  trial,  told  the  jury,  plain- 
tiff was  entitled  to  recover,  and  a  verdict  was  given 
accordingly.  On  motion  for  a  new  trial  for  mis-direc- 
tion, it  was  contended  for  defendant,  that  as  husband  and 
wife  lived  apart,  he  gave  her  an  implied  authority  to 
deal  as  she  pleased  with  her  savings  out  of  the  allow- 
ance. She  had  a  perfect  control  over  this  money,  and 
could  therefore  dispose  of  it  by  gift.  If  not  so,  the 
husband  might  sue  a  vendee  or  pawnee  for  property 
which  the  wife  had  purchased  with  money  advanced  to 
her  by  her  hnsband,  and  which  property  she  had  after- 
wards sold  or  pawned— 2  Roper,  305  (2d  ed.) ;  1  Wil- 
liams' Execs.  6:19  ;  Bac  Ab.  <  Baron  and  Feme,'  (D) ; 
Gage  v.  Lister,  1  Brown,  P.  C.  4 ;  Nurse  v.  Craig,  2 
N*.  R.  148  [  Slanning  v.  Style,  S  P.  Williams,  887; 
Gore  t>.  Knight,  2  Vera.  535 ;  Fettiplace  t>.  Gorges, 
I  Ves..  Jr.  46. 

The  Court  refused  a  new  trial :  Aldenon  B.  saying — 
"  The  only  authority  the  husband  gave  the  wife  here 
was,  that  out  of  the  allowance  she  was  to  supply  her- 
self wilh  necessaries.  If  she  chooses  to  save  money  out 
of  it,  the  money  so  saved  becomes  his,  not  hers.  We 
do  not,  however,  wish  to  be  understood  as  entertaining 
any  doubt,  that  if  she  had  disposed  of  the  money  in 
payment  of  her  debts,  or  had  parted  wilh  it  for  a  good 
and  valuable  consideration,  under  such  circumstances 
it  could  be  recovered  back."  RolfeB. also — "Here  there 
was  no  authority,  express  or  implied,  given  by  the  hus- 
band to  her  to  dispose  of  this  property  by  gift.  I  agree 
that  when  he  gave  1  fis.  a- week  it  was  not  in  his  power 
to  recal  it.  But  I  do  not  shrink  from  the  rtdvctio  ad 
abturdum  put,  lhat  if  she  purchased  a  chattel,  as  here, 
ont  of  her  savings,  she  would  have  no  power  to  dispose 
of  that  chattel.  All  the  cases  oiled  are  cases  in  equity, 
and  there  is  no  doubt  a  wife  may  dispose  of  her  sepa- 
rate property,  even  though  trustees  may  not  have  been 
appointed;  for  in  such  case  in  equity  a  husband  is  held 
a  trustee  for  her, — according  to  the  well-known  rule  in 
those  Courts,  that  a  trust  shall  never  fail  fur  want  of  a 
trustee."  

Cbahbton  v.  Marshall  and  another — £  Exoh.  Rep.  395. 
Ship  Sailing— Pssssge-Money— Denagss  for  Delay— If  an 
migrant  ship  be  guarantrrd  to  mil  on  a  gntn  day,  and  fail  to  do 
to  till  mru  dayi  afler,  tit  pottage-Homy  may  be  rptootrtd  back, 
am  alto  tit  aptnttt  of  changing  to  tBuOttr  wutt  about  to  mil 
newer  tki  original  titru. 

The  plaintiff,  residing  in  Ireland,  was  attracted  by 
advertisements  of  emigrant  ships  to  Australia ;  and, 
sending  a  friend  to  inquire,  the  defendants  in  conse- 
quence wrote  to  plaintiff  a  letter  in  these  words — "  We 
will  agree  to  give  the  family  a  cabin  to  themselves  for 
£65."  This  letter  was  written  on  the  fly-sheet  of  a 
printed  circular,  headed  " Emigration  to  Australia;" 
and  containing  inter  alia  a  list  of  ships  to  sail  at  certain 
specified  dates,  and  this  information — "  These  vessels 
will  be  dispatched  on  the  appointed  days  (wind  and 
weather  permitting),  for  whii'h  written  guarantees  will 
be  given."  One  of  these  ships  was  the  '  Asiatic,'  set 
down  to  sail  from  London  on  the  15th  August,  and  from 
Plymouth  on  the  25th.  In  another  part  of  the  circular 
these  words — "  Passengers  from  Ireland  can  readily 
join  the  ship  at  Plymouth.  A  deposit  of  one-half  the 
•greed  passage -money  to  be  paid  at  the  time  the  berths 


are  engaged — the  balance  to  be  paid  prior  to  the  grant- 
ing of  the  embarkation  order."  After  some  correspon- 
dence, plaintiff  paid  £32:  10s.,  half  the  passage-money, 
and  got  a  letter  acknowledging  receipt,  but  saying 
nothing  of  any  guarantee,  which  was  neither  given  nor 
asked  afterwards-  Plaintiff  and  family  reached  Ply- 
mouth on  the  20th  August,  and  on  inquiry  at  the  office 
directed  by  the  circular,  was  told  the  'Asiatic'  would 
not  sail  till  the  Sd  September.  On  the  Slst  August, 
plaintiff  took  a  passage  for  himself  and  family  in  an- 
other vessel,  which  he  believed  would  sail  sooner,  thongh 
it  did  not.  The  'Asiatic1  bad  not  been  prevented  by 
wind  or  weather,  and  the  berth  of  plaintiff  had  been 
kept  vacant  for  him  from  London  to  Plymouth.  At 
the  trial, a  verdict  was  gained  by  plain  tiff  for  the  £32: 10*. 
plus  £7 :  10s.,  the  expense  of  living  at  Plymouth  till 
he  sailed ;  but  Bolfo  B.  allowed  defendants  to  move  a 
nonsuit,  or  to  reduce  the  damages  to  £32  :  10s.  In 
doing  so,  Martin  Q.C.,  for  defendants,  contended  that 
this  was  not  an  absolute  contract — that  plaintiff  might 
have  asked  a  guarantee,  as  it  cost  nothing — and  that  it 
was  not  a  condition  precedent  that  the  ship  should  soil 
at  the  precise  time  indicated — Ritchie  v.  Atkinson,  10 
East.  29  J  ;  Davidson  v.  Gwynne,  12  East.  381 ;  Con- 
stable v.  Cloberie,  Palm.  397.  There  was  no  war- 
ranty, as  in  Glaholme  v.  Hays,  2  Man.  and  Gr.  257  ; 
Olive  v.  Booker,  1  Exch.  4)6.  Plaintiff  cannot  recover 
unless  time  was  of  the  essence  of  the  contract,  or  the 
delay  in  sailing  was  unreasonable — Yates  v.  Duff,  $ 
C.  and  P.  869. 

The  Court  gave  judgment  for  plaintiff:  Pollock  C.B. 
saying — "  Where  parties  hold  out  that  they  are 
ready  to  give  a  written  guarantee  that  a  vessel  shall 
sail  on  a  particular  day,  and  a  contract  is  entered  into 
specifically  on  that  footing,  in  substance  that  i«  a  war- 
ranty to  sail  on  the  day  named.  Was  the  offer  of  a 
written  guarantee  intended  as  an  assurance  to  the  par- 
ties who  were  about  to  sail,  or  was  it  given  merely  to 
animate  their  vigilance,  that  they  might  be  ready  to 
sail  on  the  day  named  ?  I  think  it  was  offered  for  the 
assurance  and  safety  of  the  passengers,  that  they  migiit 
calculate  their  means,  and  might  not  be  wandering 
about  the  streets  of  Plymouth  as  mendicants,  or  per- 
haps sent  back  to  Ireland  to  the  workhouse.  As  noth- 
ing was  to  be  paid  for  the  guarantee,  that  shews  that 
it  was  in  fact  given  by  the  advertisement  and  circular. 
The  plaintiff  was  entitled,  therefore,  to  enter  another 
vessel,  if  not  uulanter,  at  least  in  a  day  or  two,— and 
to  recover  back  the  money  paid  in  the  faith  of  the  coo- 
tract  being  performed." 

Washington  v.  Todno  and  another — 5  Exch.  Rep.  408- 

Statute— Fnblic  Home— -Unjust  Measures—  Utina  tartbm  iff 

for  taming  euitomeri  who  call  far  a  pint  of  bear,  it  a  rtprttcnliii} 

of  them  at  legal  mmuret  within  band  6  Witt.  IV.  t.  68,  £.21. 

and  thty  nay  bt  tattd  if  unjutL 

Plaintiff  kept  a  beer  shop,  selling  beer  to  customer* 
within  the  house  and  out  of  it.  lie  used  pewter  vessels 
called  measures,  and  also  earthen  vessels  called  roogs 
both  being  of  the  sices  of  pints  and  quarts.  The  out- 
of-door  customers  were  always  served  with  the  pew- 
ter measures,  while  the  in-door  customers  were  served 
with  the  pewter  or  earthen  measures  indifferently ■ 
The  defendants  one  day,  ns  magistrates  authorised  by 


Casta.] 
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fi  and  6  Will.  IT.  c-  63,  S  28,  entered  plaintiff's  house 
to  test  the  measures.  Plaintiff's  wire  produced  the 
pewter  vessels,  which  were  found  correct.  She  was 
then  asked  for  some  earthen  mugs  lying  on  the  shelf, 
which  she  also  produced,  and  they  were  found  deficient, 
and  the  plaintiff  was  afterwards  convicted  of  the  statu- 
tory penalties.  Plaintiff,  in  an  action  of  damages  for 
seising  the  mugs,  contended  that,  under  §  21,  which 
exempted  any  glass  or  earthenware  jug,  or  drinking 
cup,  from  being  stamped,  it  was  only  when  these  were 
represented  as  containing  the  imperial  measure,  and 
when  the  publican  refused  on  demand  to  have  iliem 
tested,  that  be  would  be  liable  to  the  penalty.  The 
statute  being  penal,  ought  to  be  construed  strictly. 
Defendants  contra — that  the  fact  of  using  the  mugs  as 
legal  measures  was  a  sufficient  representing  of  them  as 

The  Court  held  the  seizure  legal.  Pollock  C.B. — 
"  The  meaning  of  §  28  is  this,  that  whatever  is  used  as 
a  measure,  if,  when  examined,  it  turns  out  to  be  unjust, 
is  liable  to  be  seized  and  forfeited.  Plaintiff  was  in 
the  habit  of  using  these  pewter  and  earthen  measures 
indifferently ;  and  when  the  defendants  came  for  the 
purpose  of  examination,  no  objection  was  made  to  the 
production  of  the  mugs ;  and  they  having  been  found 
unjust,  it  was  lawful  for  defendants  to  seize  them." 

Knight  r.  Fox  and  another — 5  Exchequer  Rep.  721. 
Blaster  and  Servant — Specific  Contract — Negligence — Circum- 
itar.cn  in  uhich  a  mailer  was  not  liable  for  the  negligence  of  a 
general  Mtrvant,  in  conirqatmt  of  a  diilinct  contract  having  been 
mule  betu-een  them,  and  out  of  trhicA  the  neg&gene*  ante. 
"Hie  London  and  Black  wall  Railway  Company  had 
entered  into  a  contract  with  Brassey  to  complete  cer- 
tain works  on  their  line.  Brassey  sublet  part  of  this  con- 
tract, being  the  erection  of  a  tubular  bridge  over  a  pub- 
lic highway,  to  the  defendants,  who  carried  on  business 
at  Birmingham,  bnt  employed  Cochrane  at  a  yearly 
salary  of  £200  to  manage  their  general  business  in 
London.  The  defendants  entered  into  a  distinct  con- 
tract with  Cochrane  to  supply  the  scaffolding  for  the 
bridge  for  the  specific  sum  of  £40,  the  defendants  find- 
ing the  rest  of  the  materials,  and  also  the  lights  to  warn 
passengers.  During  the  construction,  one  of  the  poles 
of  the  scaffolding  rested  on  the  pavement  of  the  high- 
way,  and  projected,  while  there  was  only  one  light 
placed  at  night  to  guide  passengers.  Owixg  to  the 
defective  light,  the  defendant  one  night  stumbled  over 
the  projecting  pole  and  broke  his  leg,  and  immediately 
after  the  defendants  added  more  lights.  On  thin  state 
of  facts,  the  defendants  objected,  that  they  were  not 
liable,  bat  that  Cochrane,  if  any,  was  so-  Pollock  C.  B , 
at  the  trial,  told  the  jury  they  would  not  be  justified  in 
finding  a  verdict  for  the  plaintiff,  and  directed  a  non- 
suit, bnt  with  leave  to  plaintiff  to  move  the  Court  to 
set  it  aside  if  they  chose.  On  moving  accordingly, 
Knowla  Q.U.,  for  plaintiff,  contended,  that  as  Cochrane 
was  the  general  servant  of  the  defendants,  the  agree- 
ment with  respect  to  the  £40  was  like  advancing  him 
tbafanm  for  the  purchase  of  some  machine  required  for 
the  works.  Suppose  a  master  were  to  contract  with 
his  servant  that  the  latter  should  purchase  his  own  tools, 
and  the  servant  carelessly  placed  them  in  a  dangerous 
position,  whereby  injury  was  caused  to  a  pnsser-by,  the 
'  1  be  litlble.    Besides,  the  feet  of  defendants 


placing  additional  lights  after  the  accident,  was  some 
proof  of  their  liability — Burgess  v.  Gray,  I  Com.  Bench 
Rc-p.  578- 

Held  by  the  Court,  the  defendants  were  not  liable. 
Parke  J.  said — "  In  the  management  of  the  erection  and 
fitting  up  of  the  scaffold,  Cochrane  was  not  the  defen- 
dants' servant  It  is  like  the  case  of  a  gentleman  who 
enters  into  a  particular  and  distinct  contract  with  his 
servant,  to  supply  him  with  job  horses.  It  may  be  too 
much  even  to  say  that  Cochrane  was  defendants'  ser- 
vant in  any  point  of  view,  for  he  acted  as  a  contractor  or 
surveyor  for  them  at  a  yearly  salary,  which  he  received 
in  lieu  of  payment  for  each  separate  piece  of  work, 
"lis  precisely  the  same  as  if  he  had  been  a  third  party." 

Hicks  p.  Gregory — 8  Com.  Bench  Rep.  378. 
Contract — Mother  of  Illegitimate  Child — Consideration  not 

Immoral — The  father  of  an  iUegitimaU  child,  onaamag  to  tire 
with  tie  Mother,  promited,  if  the  bthatied  will  and  brought  up  the 
child  properly,  to  giot  her  £100  a-ytar,  which  viae  paid  up  to  hie 
death — Held  not  an  immoral  contract. 

The  plaintiff,  Eliza  Hicks,  an  unmarried  woman, 
having  been  seduced  by  Robert  Gregory,  an  Oxford 
undergraduate,  was  delivered  of  a  child,  of  which  he 
was  the  father.  They  ceased  the  following  year  (1814) 
to  live  together,  and  Gregory  promised,  if  Hicks  would 
behave  well  and  properly  bring  up  the  child,  to  give 
her  £100  a-year  for  her  and  the  child's  life,  which  was 
paid  up  to  his  death  in  1847.  The  executor  refused 
to  pay  the  annuity,  and  Hicks  brought  an  action  to  re- 
cover arrears  of  £200.  The  agreement  she  produced 
consisted  of  a  letter,  of  which  the  material  parts  were 
these — "  My  dear  Elba,  my  father  never  would  have 
done  anything  for  me  if  I  continued  living  with  you. 
But  as  1  always  promised  that  you  and  your  child 
should  never  want,  I  will  allow  you  £  1 00  a-year  for  life, 
and  little  Emma's,  to  begin,"  &<:.,"  which,  1  think,  will 
be  sufficient  to  keep  you  in  great  comfort.  As  I  shall 
always  be  most  anxious  for  your's  and  child's  welfare, 
I  would  by  all  means  advise  you  .immediately  to  le.ive 
Oxfordshire,  and  live  in  some  county  where  you  are 
not  known  ....  Of  course,  if  I  hear  of  your  behaving 
ill  or  bringing  up  your  child  improperly,  I  will  stop  the 
allowance  to  you.  But  I  am  sure  you  never  will  .... 
With  sincere  wishes  for  your  and  child's  happiness,  be- 
lieve me  your  most  sincere  friend,  Robert  Gregory." 
Defendant  objected,  that  the  letter  contained  no  pro- 
mise binding  the  testator.  It  is  a  mere  expression  of 
intention.  It  does  not  amount  to  a  contract  legally 
binding  him  to  pay  the  annuity  until  the  woman  for- 
feits it  by  misconduct.  [  Wilde  C.J.— Is  not  that  the 
sense  in  which  she  understood  it,  and  in  which  he,  at  the 
time  of  writing  the  latter,  meant  it  ?  I  do  not  see  what 
other  fair  construction  can  be  put  on  it.  [  It  amounts, 
no  doubt,  to  a  strong  moral  consideration,  but  no  more. 
Plaintiff'  contra — Mere  past  cohabitation  would  not 
be  a  sufficient  consideration — Bonington  t>.  Wall  is,  4 
B.and  Ald.6o0;  Beaumont  u.  Reeve,  8  Q.  B. 4*3.  Bnt 
in.Temingsf.  Brown, 9  M.snd  W.  496,  Parke  J.  said — 
"The  woman  has  supported  the  child,  and  that  is  a 
good  consideration.  It  is  a  matter  of  bargain  that  she 
is  to  take  care  of  the  child  and  to  exonerate  the  tiither." 
Gibson  t>.  Dickie,  3.  M.  and  Selw.  463;  2  Williams' 
Saund.  137  >'.  There  are  many  moral  considerations 
which  will  supasrt  an  express  promise — Atkins  v.  Ban- 
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well,  2  East.  503.  The  adequacy  of  the  consideration 
i«  not  in  question. 

The  Court  gave  judgment  for  plaintiff:  Wilde  C.J. 
saying— "Looking  at  tbe  circumstances  and  relation  of 
the  parties,  the  consideration  is  much  stronger  than 
occurs  in  many  cases  of  guarantees.  I  cannot  help 
thinking  the  testator  was  actuated  by  a  high  sense  of 
justice  and  moral  duty  in  entering  into  this  engage- 
ment. It  is  impossible,  in  such  cases,  to  measure  pre- 
cisely the  adequacy  of  the  consideration  the  party  re- 
ceives,— nor  does  the  law  require  it."  Motile  J.  con- 
curred ;  but  Williams  J.  dissented,  saying — "  I  am  glad 
the  majority  of  the  Court  have  come  to  the  conclusion 
that  the  promise  was  founded  on  an  adequate  consi- 
deration, for  I  must  confess  that  my  own  impression  is, 
that  the  testator  merely  intended  to  confer  on  the  plain- 
tiff a  bounty  which  he  might  recal  at  pleasure," 

Masters  p.  Baebtto— 8  Com.  Bench  Rep.  433. 
Promiwory-Note — Blank  Indorsement — Own  Order — Place  of 
Payment — A  promimry-note  payable  to  the  maker'*  own  order, 
it  in  fad  a  note  payable  to  bearer,  though  then  it  a  memorandum 
of  ill  being  "payable  at  a  place"  at  the  fool  of  the  note, 
Tbe  note  was  of  this  form — "Three  mo.  after  date, 
I  promise  to  pay  to  my  own  order  the  sum  of  sixty- 
five  pounds  for  value  received."     (Signed)  "J.  A. 

Baketto.    Payable  at  Messrs "    The  note  was 

indorsed  generally,  "  J.  A.  Baretto,"  and  the  bearer 
brought  an  action  against  the  maker.  Plaintiff' 'con- 
tended, that  the  note  being  payable  to  the  order  of  tbe 
maker,  and  by  him  indorsed  in  blank,  may  be  treated 
aa  a  note  payable  to  bearer. — Brown  n.  De  Winton, 
and  Gay  v.  Lander,  6  C.  B.  3S6.  Defendant  replied, 
that  the  memorandum  was  part  of  the  note.  Hie  in- 
ference is,  that  the  note  is  payable  to  the  bearer  pro- 
vided he  presents  it  at  the  place  indicated. — Trecothick 
v.  Edwin,  1  Stark.  N.  P.  468. 

1  he  Court  gave  jndgment  for  plaintiff:  Movie  J. 
saying — "This  has  always  been  treated  as  a  mere  me- 
morandum. The  introduction  of  the  words  '  payable 
at'  makes  no  difference.  Nor  is  the  case  varied  by  the 
circumstance  of  this  being  a  note  payable  to  the  maker's 
own  order.  It  was  partly  on  the  principle  of  conveni- 
ence to  commerce  that  we  contrived  to  get  over  some 
little  technical  difficulties  in  coming  to  the  conclusion 
we  did  in  Brown  v.  De  Winton,  and  Gay  v.  Lander." 

Acraman  v.  Morice — 8  Com.  Bench  Rep.  449. 
Sale — Constructive  Delivery — Stoppage  In  Transitu — Bank- 
ruptcy— Mntk in g  of  Trees — A  timber-merchant  verbally  pur- 
chased a  lot  of  the  trvnit  of  growing  treet,  and  after  they  had  been 
f tiled,  marked  and  meatttrtd  off  the  part*  he  wanted.  The  vendor 
leas  to  kp  off  the  rejected  portions,  and  deliver  Che  trunie  to  the 
vendee  20  milee  off,  but  became  bankrupt  before  tome  had  been 
levered^- Held  the  tendtt  andd  not  tend  Ml  own  men  to  eeter 


Swift,  the  bankrupt,  was  a  timber-dealer  at  Mon- 
mouth, and  the  defendant  Morice  a  timber- merchant  in 
London.  Morice  had  verbally  purchased  from  Swift 
a  quantity  of  oak-limber  at  the  close  of  the  year  1847. 
When  the  trees  were  felled,  Morice's  agent  was  sent 
to  inspect  them,  and  to  measure  and  mark  such  por- 
tions of  them  as  were  suited  to  his  purpose.  It  waa 
then  the  duty  of  Swift  to  cut  off  those  parts  of  tbe 
treet  which  Morice's  agent  bad  rejected,  and,  at  his 


own  expense,  to  float  the  trunks  down  the  Wye  for 
20  miles,  and  deliver  them  to  the  defendant  at  Chep- 
stow. Part  of  the  timber  had  been  delivered  to  Morice, 
and  the  whole  had  been  paid  for,  but  the  rejected  por- 
tions of  the  undelivered  residue  had  not  been  severed  by 
Swift  when  the  latter  became  bankrupt  on  15th  April 
1848.  After  that  day,  the  defendant  sent  men  to  the 
bankrupt's  premises  at  Hadnock,  in  the  Forest  of  Mon- 
mouth, who  severed  those  parts  agreed  to  be  cat  off) 
and  carried  away  tbe  trunks. 

An  action  was  brought  by  the  bankrupt's  trustees  to 
recover  tbe  value  of  this  portion  of  the  timber  so  car- 
ried away.  At  the  trial,  the  defendant  insisted  that 
the  measuring  and  marking  of  the  timber  by  bis  agent 
was  a  sufficient  delivery  and  acceptance  within  the 
statute  of  frauds,  and  passed  the  property  to  him. 
Coleridge  J.  being  of  a  contrary  opinion,  directed  the 
jury  to  find  for  the  trustees,  with  leave  for  the  defen- 
dant to  enter  a  verdict  for  himself,  if  the  Court  should 
think  the  delivery  had  been  sufficient. 

Before  the  Court,  plain  tiff  contended — The  sole  ques- 
tion is,  whether  there  was  any  delivery  and  acceptance 
of  this  timber  prior  to  the  date  of  the  bankruptcy  of 
Swift,  so  as  to  divest  the  property  out  of  the  bankrupt, 
and  pass  it  to  the  defendant.  Something  remaining 
to  be  done  by  Swift,  vie.  to  sever  the  tops  and  sidings, 
and  deliver  the  trunks  at  Chepstow,  the  case  of  Rugg 
v.  Minett,  11  East  210,  applies.  [  Wild*  C.J  .—Is 
not  the  result  of  ail  the  cases  this,  that  the  property 
does  not  pass  to  the  vendee  where  anything  remains  to 
be  done  to  it  by  the  vendor,  to  sever  the  part  sold  from 
the  bulk,  or  to  ascertain  the  quantity  ?  Movie  J. — 
Suppose  a  horse  were  sold  to  be  shod  by  the  seller,  and 
afterwards  delivered  to  the  purchaser,  would  tbe  pro- 
perty pass  before  the  operation  of  shoeing;  had  been 
performed  ?]  Probably  it  would. — BUI  v.  Bament,  9 
M.  and  W.  36 ;  Laidlor  v.  Burlinson,  2  M.  and  W. 
602  ;  Gobs  v.  QuinrJn,  4  Scott  N.  R.  471  ;  Baldey  v. 
Parker,  2  B.  and  Cr.  87  ;  Simmons  v.  Swift,  5  B.  and 
Cr.  857  ;  Smith  t>.  Surman,  9  B.  Cr.  661  ;  Maberly  v. 
Kheppard,  10  Bing.  99;  Hanson  t*.  Meyer,  6  East. 
614;  Logan  «.  Le  Meaurier,  6  Moore  P.C.O.  116. 

The  defendant  contended — The  general  doctrine, that, 
when  something  remains  to  be  done  by  tbe  vendor  be- 
fore delivery,  the  property  in  the  goods  does  not  pass 
to  the  vendee,  is  not  controverted.  But  the  meaning 
of  that  proposition  is  this,  that  the  thing  to  be  done 
has  reference  to  the  appropriation  of  the  goods  to  the 
particular  contract.  If  zO  sheep  are  selected  and 
marked  from  a  flock  by  the  vendee,  and  it  was  part  of 
the  contract  that  the  vendor  should  drive  them  horns 
or  shear  them,  the  property  would  pass.  If  no  bank- 
ruptcy had  intervened  here,  and  the  vendor  had  al- 
lowed an  unreasonable  time  to  elapse  without  severing 
and  delivering,  would  tbe  vendee  have  been  liable  in 
trespass  for  doing  as  he  has  done  ?  I  Maule  J.— I  think 
he  would.  The  vendor  has  bound  himself  to  do  some- 
thing, and  has  failed  to  do  it :  That  is  all.  It  has 
been  held  repeatedly  in  contracts  for  tbe  sale  of  corn, 
Swanwick  v.  Sothern,  9  Ad.  and  El.  895,— oil,  White 
t>.  Wilts,  5  Taunt  176,— sugar,  Rohde  o.  Thwsites, 
6  B.  and  C.  388,— hemp,  Sbepley  t>.  Davis,  1  Marsh. 
252,— and  flax,  Busk  v.  Davis,  2  M.  and  Selw.  397,— 
that  though  the  price  per  bushel,  ton,  or  ciyt.,  and  the 
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precise  bulk,  are  ascertained,  yet  tlie  property  doe*  not 
pass  to  the  vendee  so  long  as  something  remains  to  bo 
dune  by  the  vendor,  such  as  measuring  or  weighing.] 
See  Whitekouse  v.  Frost,  12  East.  614. 

The  Court  gave  judgment  for  plaintiff:  Maule  J. 
Baying — "There  is  no  doubt  that  the  trees  remained 
ilit-  property  of  Swift  at  the  time  of  his  bankruptcy,  and 
consequently  vested  in  his  trustees,  except  in  so  fur  as 
they  were  divested  out  of  Swift  by  the  contract.  The 
way  in  which  the  defendant  seeks  to  shew  the  plaintiff 
to  be  oat  of  possession,  is  this,  that  the  bankrupt  had 
entered  into  a  contract  with  him  by  which  it  was  agreed 
tost  certain  portions  of  the  trees  in  question  should  be 
severed  and  floated  down  to  Chepstow  by  the  bankrupt, 
and  there  delivered  to  the  defendant  at  the  bankrupt's 
expense.  Now,  the  rights  of  the  defendant  exist  only 
so  far  as  they  are  created  by  the  contract.  He  had 
at  so  time  a  right  to  deal  with  the  whole  tree  ;  it  was 
to  be  severed  by  the  bankrupt,  and  the  selected  portion 
delivered  to  him  by  the  bankrupt.  Subject  to  that 
right,  the  entire  property  remained  in  the  bankrupt, 
and  passed  to  his  trustees.  How  could  the  qualified 
right  which  the  defendant  had, — aright  which  was  only 
to  be  enforced  by  suit,— justify  him  in  taking  the  trees 
ant  of  the  possession  of  the  bankrupt  ?" 

Sands  t>.  Clarkr — 8  Com.  Bench  Rop.  758. 
Promissory- Note— Payable  at  a  Place — Presentment— Defen- 
dant had  made  a  miff  payable  at  "No.  11  Old Slip," but absconded 
be/an  the  note  was  due — Held  that  this  teat  no  legal  excuse  for 
Mmfmntmmt  by  the  payee,  and  that  the  action  was  incompetent. 
'litis  was  an  action  by  the  payee  against  the  muker 
of  ■  promissory-note,  who  made  it  at  New  York  under 
the  name  of  Sands,  Fuller  and  Co.,  payable  at  six 
months  "  at  No.  1 1  Old  Slip."  The  plaintiffs,  in  their 
declaration,  averred,  that  when  the  note  became  due, 
they  were  ready  and  willing  duly  to  present  it  at  the 
said  place,  and  would  have  presented  it,  but  the  defen- 
dant was  then  absent,  having  absconded  without  leav- 
ing any  effects  or  means  of  payment,  and  the  defendant 
did  not  pay  the  note-  The  defendant  objected,  saying 
this  did  not  shew  that  any  presentment  had  been  made, 
sad  therefore  there  had  been  no  breach  of  contract. 
This  condition  of  the  contract  had  neither  been  per- 
lonoed  nor  dispensed  with,  nor  had  its  performance 
bacaprerented  by  any  act  of  his — Sanderson  v.  Bowes, 
14  Bast  500;  Dickenson  v.  Bowes,  16  Fast.  110; 
Bawae.  Howe,  5  Taunt  30.  The  plaintiff  replied, 
ta*l  then  the  maker  had  notoriously  absconded,  pre- 
MMMat  was  an  idle  farce — De  Berdt  i>.  Atkinson, 
iSLlDkck,  S36;  Turner  v.  Stones,  1  D.  and  U  122; 
l£»jfc  Parker,  6  Ad.  and  E.  502  ;  Burgh  v.  Legge, 
S  H  and  W-  418.  Useless  conditions  do  not  require  to 
a*  )paTJOnned— Mayne's  case,  5  Co.  Rep.  25  a, 

Ti*  Court  gave  judgment  for  the  defendant :  Wilde 
CJ.  saying — "  The  defendant  did  no  act  tending  to 
pT«ot  or  impede  the  presentment  being  duly  made. 
Tiare  k  therefore  no  cause  of  action  by  reason  of  the 
*•*■  Mt  saving  been  presented  according  to  its  exi- 
~~  Ft  a*d  no  sufficient  legal  excuse  being  shewn  fur 
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No.  15. — Charles  Halkktt  Craiqik  Ixolis,  Purtutr, 
v.  John  Uobneuus  Halkett  Ckaioik  Inous  and 
others,  Defenders. 

Entail — Prescription— Registration— TWtntatZi  were  «Ke«<«(m(A 
reference  to  the  lands  of  fi—tto  one  in  1704,  and  the  other  in  1730. 
The  first  deed  reserved  futlpoiceri  of  alteration  in  favour  of  the  en. 
toiler, tcho  wat  also  the  ntakeruf  Ike  second deed.  The  ueond deed  WW 
not  recorded  in  the  register  of  tailzies.  The  investiture  subsequent 
to  17 30,  and  all  following  Mies, acre  based  upon  the  second  deed  ex- 
clusively, unless  it  tcerc  held  that  a  clause  of  reference  Kkich  it  con- 
tained to  the  first  deed  mere  sufficient  to  make  that  deed  the  baste  of 
the  title.  Held  that  the  dame  was  insufficient  for  that  purpose  ; 
that  the  second  deed  must  6e  takenasthe  sole  basis  of  the  investiture 
from  1730  downwards  ;  and  that  the  first  deed  hawing  remained 
unfcudaliied  for  upwards  of  40  years,  while  the  second  was  never 
recorded,  the  lands  tcerc  not  subject  to  the  fetters  <tf  entail. 

This  was  an  action  to  have  it  found  and  declared,  that 
the  pursuer  was  proprietor  in  fee-simple  of  the  lands  of 
Halfull,  and  was  entitled  to  make  a  valid  sale  of  them  to 
a  purchaser. 

The  same  question  was  raised  in  a  suspension  at  the 
purchaser's  instance,  which  was  conjoined  with  the  de- 
clarator. 

In  1704,  the  lands  of  Dumbamie  were  possessed  by 
James  Craigie,  and  the  lands  of  Hnlhill  by  his  brother 
John  Craigie.  Although  their  father  was  then  alive,  it 
appeared  from  the  titles  that  the  brothers  were  vested 
with  the  fee  of  these  estates. 

On  8th  September  in  that  year,  the  two  brothers, 
with  thetr  father's  consent,  executed  a  mutual  deed  of 
entail.  By  this  deed,  James,  the  owner  of  Dumbamie, 
settled  that  estate  upon  his  own  issue,  whom  failing,  on 
hi*  brother  John  and  his  issue,  whom  failing,  on  his 
own  nearest  heirs  and  assignees  whomsoever.  In  like 
manner,  and  in  the  same  deed,  John,  the  owner  of  Hal- 
hill,  settled  that  estate  upon  his  own  issue,  whom  fail- 
ing, on  his  brother  James  and  his  issue,  whom  tailing, 
on  his  own  nearest  heirs  and  assignees  whomsoever.  This 
deed,  which  reserved  full  powers  of  alteration  in  favour 
of  the  entailers,  was  duly  fenced  with  irritant  and  re- 
solutive clauses,  and  was  recorded  in  the  register  of  tail- 
zies in  1712. 

In  December  1 708,  James  Craigie  of  Dumbamie  made 
use  of  the  reserved  power  by  executing  a  deed  of  substi- 
tution, whereby,  in  place  of  his  heirs  and  assignees  whom  ■ 
soever,  on  failure  of  his  brother  and  his  issue,  he  settled 
the  estate  upon  his  nephew,  Laurence  Craigie  of  Kil- 
graston. 

James,  the  owner  of  Dumbamie,  and  his  son,  both 
died  without  issue.  In  this  way  both  estates  came  to  bo 
vested  in  John  Craigie,  who  made  up  titles  to  Dumbamie 
as  heir  of  tailzie  and  provision  to  his  nephew,  the  son  of 
his  brother  James. 

In  1730,  the  son  of  John  Craigie  entered  into  an 
antenuptial  contract.  John  Craigie  was  a  party  to  his 
son's  contract,  and  settled  both  the  estates  upon  him  and 
his  heirs,  subject  to  the  usual  prohibitions  of  an  entail, 
which  were  fenced  with  irritant  and  resolutive  clauses. 
No  distinction  was  made  between  the  two  estates  by  this 

Under  the  prior  entail  of  1704,  and  the  deed  ot 
substitution  executed  in  1708,  Craigie  of  KikrasJbn 
was,  as  already  said,  called  on  failure  of  John  and  his 
issue.  This  substitution  was  omitted  from  the  mar- 
riage contract  of  1730.  Various  other  departures  from 
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the  deed  of  1701,  pointed  out  in  the  note  to  the  Lord 
Ordinary's  interlocutor,  were  made  as  to  Dumbarnie  in  the 
contract  of  1730,  from  the  circumstance  of  both  estates 
being  subjected  to  the  same  destination  in  that  deed. 

The  deed  of  1730  was  never  recorded  in  the  register 
of  tailzies.  It  was  made  the  basis  of  all  the  subsequent 
investitures  and  infeftments  down  to  the  date  of  the  pre- 
sent action. 

The  question  was,  whether  the  deed  of  1704  was  en- 
tirely departed  from  and  superseded  by  that  of  1730, 
and  the  subsequent  investitures.  If  it  were,  then  as  no 
investiture  bad  followed  upon  it  for  upwards  of  10  years, 
it  was  insufficient  to  protect  the  estate  from  alienation; 
and,  on  the  other  hand,  the  entail  of  1730  never  having 
been  recorded,  was  also  insufficient  for  that  purpose. 

The  defenders  being  the  heirs  of  entail  called  after  the 
pursuer,  contended  that  the  deed  of  1730  merely  propelled 
the  estate  to  the  heirs  called  under  the  previous  deeds; 
and  that  the  deed  of  1704  was  truly  the  basis  of  all  the 
subsequent  investitures,  being  specially  referred  to  in  a 
clause  of  the  second  deed.  The  question  thus  depended 
on  that  clause  of  reference  which  will  be  found  quoted 
at  length  in  the  note  to  the  Lord  Ordinary's  interlocutor. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Id  the  suspension,  repels  the  reasons  of  suspension,  finds 
the  letters  orderly  proceeded,  and  decerns;  and,  i;i  the  decla- 
rator, nods,  decerns  and  declares  In  terms  of  the  conclusions 
of  the  libel. 

"  Nate. — This  care  is  ruled,  the  Lord  Ordinary  thinks,  by 
those  of  Skelmorlie.(22d  January  1842  in  Court  oi  Session,  and 
18th  Autu.it  1843  in  the  House  of  Lords) :  and  Logiealmond, 
(23d  May  1844  in  Court  of  Session,  and  Sd  July  1846  in  the 
House  of  Lords],  founded  upon  by  the  pursuer  in  the  declara- 
tor ;  and  differs  essentially  from  the  case  of  Graham,  (2d  March 
1837  in  Court  of  Session,  and  6th  August  1840  in  the  House  of 
Lords),  on  which  mainly  the  defenders  rest. 

"In  1704,  by  mutual  deed  of  taillie,  James  Craigie  of  Dura- 
barnie,  and  John  Craisjie  of  Halhill,  executed  two  distinct  en- 
tails of  their  respective  estates.  That  of  Dumbarnie  culled  to 
the  succession  James  Craigie  and  the  issue  of  bis  body,  whom 
failing,  John  Craigie  and  the  issue  of  his  body,  whom  falling. 
James  Cralgie'a  heirs  and  assignees  whatsoever.  The  entail  of 
Halhill,  on  the  other  hand,  was  destined  to  John  Craigie  and 
his  issue,  whom  failing,  James  Craigie  of  Dnmbarnie  and  his 
Issue,  whom  failing,  John  Craigie's  nearest  lawful  heirs  and 
assignees  whatsoever.  The  entails,  though  contained  in  tbe 
same  deed,  are  quite  separate  and  distinct.  Tbe  entail  of  Dura- 
barnie  obliges  the  heirs  to  assume  the  name  and  arms  of  Craigie 
of  Dumbarnie ;  that  of  Halhill  obliges  the  heirs  to  assume  the 
name  and  arms  of  Craigie  of  Halhill.  Though  alike  in  the 
fettering  clauses,  they  are  constituted  by  separate  conveyances 
and  procuratorles;  and  notwithstanding  the  deed  has  the  shape 
of  a  mutual  contract,  each  entailer  reserves  to  himself  the  un- 
limited powers  of  a  proprietor  in  feu-simple.  This  deed,  in- 
cluding these  separate  entails,  is  executed  with  the  consent  of 
their  father ;  but  the  two  brothers  appear  to  have  been  in  fee 
of  tbe  estates,  and  the  two  procuratorles  flowed  directly  from 
them.    This  deed  was  registered  in  the  register  of  taillics. 

"Mr.  Craigie  of  Dumbarnie,  in  the  exercise  of  his  reserved 
power,  by  deed  dated  December  24,  1T08,  and  also  registered 
in  the  register  of  tail  lies  2d  July  1712,  failing  his  brother 
John  Craigie  and  his  issue,  called  to  the  succession  Laurence 
Craijic-  of  Kllgraston,  and  a  variety  of  substitutes,  all  under 
thej£tlerB'o>itu3i  »nt"U.    The  entail,  so  far  as  regarded  the 

""        '  "  " '""  '*■ '»  feudalised.    It  was  not  feudalized 

ilhill. 

entailed  estate  of  Dumbarnie  had, 
d  his  issue,  opened  to  his  brother 
he  became  a  party 
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entail  of  the  estate  of  Dumbarnieand  Halhill.  The  two  estate* 
are  joined  In  the  same  clauses  of  conveyance,  and  especially, 
in  the  procuratory,  they  are  given  out  together,  not  as  separate 
estates,  but  as  one  estate,  and  under  tbe  same  terms  and  con- 
ditions of  entalL  The  heirs  taking  under  this  entail  are  bound 
to  assume  tbe  name  and  arms  only  of  Craigie  of  Dumbarnie, 
contrary  to  the  deed  of  1704  ;  this  entail  confers  a  general 
power  of  granting  leases  of  the  lands  of  Halhill,  for  such  periods 
as  the  heir  in  possession  may  think  tit  By  tbe  deed  of  1701, 
leases  were  prohibited  of  longer  endurance  than  the  setter's 
lifetime.  Mr.  John  Craigie  reserves  no  power  under  the  deed 
of  1730,  either  as  against  the  heirs  of  the  marriage,  or  as  against 
the  other  substitutes  not  heirs  of  the  marriage.  He  only  en- 
creased  the  power  to  charge  tbe  estate  of  Halhill  with  debt  to 
the  extent  of  £20,000  Scots,  instead  of  10,000  merks  ;  and  toal'ji. 
what  does  not  seem  to  he  adverted  to  in  the  record,  the  entail 
of  1730  terminates  with  the  heirs  and  assignees  whatsoever  of 
John  Craigie,  there  called  the  elder,  and  leaves  out  of  the  sub- 
stitution Craigie  of  Kilgraston,  and  a  long  series  of  heirs-subeti- 
tote  called  by  Jamus  Craigie  of  Dumbarnie  in  the  deed  of  1708. 
"  Tbis  last  deed  of  entail  1730  was  never  registered  iu  the 
register  of  tailzies,  but  the  entail  exactly  In  terms,  entered  the 
investiture  directly  in  virtue  of  the  procuratory  in  the  deed  of 
1730,  that  procuratory  being  granted  by  John  Craigie  partly 
as  heir  of  entail  of  Dumbarnie,  and  partly  in  virtue  of  his 
original  infeftment  in  the  lands  of  Halhill,  of  which  he  was  not 
divested,  no  feudal  title  having  been  completed  to  the  lands 
of  Halhill  under  the  contract  of  1704.  Both  estates  sclui  to 
have  been  held  of  the  crown,  and  the  quaquidrm  of  the  char. 
ter,  as  regards  Halhill,  refers  not  to  the  procuratory  of  1704, 
but  directly  to  the  procuratory  in  the  deed  of  1730.  Tbe  char- 
ter following  the  contract  of  marriage,  in  stating  the  condi- 
tions of  entail,  as  will  be  seen  in  the  excerpts  given  in  the  ap- 
pendix, refers  expressly  and  repeatedly,  and  fur  not  leu  thuu 
seven  times,  to  the  contract  of  marriage,  and  to  no  other  deed. 
Thu  following  clause,  however,  is  also  contained  in  the  con- 
tract of  marriage,  the  entailer  applying  tbe  clauses  of  entail 
to  his  nearest  heirs  and  assignees  whatsoever, — declares  tbera 
to  forfeit  in  the  event  of  contravention ;  declaring  that  '  the 
next  in  order  of  succession  shall  have  right  to  the  same,  sick 
like  and  in  the  same  manner,  and  as  freely  in  all  respects 
as  if  the  person  or  persons  so  contravening  were  naturally 
dead,  and  obtain  those  who  shall  contravene  and  come  iu 
the  contrary  of  the  premises,  denuded  thereof,  as  accords  of 
the  law  ; — they  always  observing  these  presents  and  condi- 
tions hereof,  and  that  conform  to  the  bond  of  mutual  taillie 
entered  Into  betwixt  Mr.  James  Craigie  yr.  of  Du  in  barn  if, 
now  deceased,  and  the  sd.  Mr.  John  Craigie  elder,  bis  brotber- 
german,  with  consent  of  John  Craigie  of  Uumbarnie,  their 
father,  bearing  date  the  6th  of  September  1704  ;  declaring, 
nevertheless,  that  the  above  conditions,  restrictions,  limita- 
tions, clauses  irritant  and  resolutive,  shall  noways  affect  or 
burden  tbe  said  whole  lands  of  Drumeldrie,  Wester  Newburu. 
and  Bale  hrittie,  and  pertinents  thereof  above  mentioned,  which 
are  not  contained  in  the  aforesaid  mutual  bond  and  deed  of 
taillie,  so  that  the  said  Mr.  John  Craigie  yr.,  and  bis  heirs-male 
anil  of  taillie,  substitutes  and  successors  (&, mentioned,  shall 
be  noways  tyed  up  nor  restrained  by  the  aforesaid  restrictions, 
conditions,  limitations,  and  clauses  irritant  above  mentioned, 
from  a  free  disposal  of  the  lauds  and  others  immediately  above 
mentioned,  notcontained  in  the  aforesaid  mutual  bond  and 
deed  of  taillie.'  This  clause  was  inserted  in  termini*  In  tbe 
charter,  and,  of  course,  in  the  subsequent  investiture.     To  ex- 

Ctaln  it,  it  may  be  mentioned,  that  the  lands  of  Dmmcldrie 
acl  been  included  in  the  general  clause  of  conveyance,  and, 
luit  for  the  exception,  would  have  been  entailed.  * 

'■  In  1763,  a  private  act  of  parliament  was  obtained,  to  en- 
able the  heir  then  iu  possession,  John  Craigie  junior,  to  sell 
the  lands  of  Dnmbarnie,  and  entail  iu  lieu  of  them  the  lands 
of  Drumeldrie  and  others.  This  statute  was  acted  on  ; — the 
lauds  of  Dnmbarnie  were  sold — the  lauds  of  Drumeldrie  and 
others,  entailed — a  separate  entail  being  executed  in  terms  of 
the  statute ;  but  the  lands  of  Halhill  continued  to  be  held 
under  the  investiture  completed  on  the  deed  of  1780. 

"  That  estate  of  Halhill  has  since  l>een  sold ;  and  the  ques- 
tion in  the  suspension  and  declarator  Is,  the  validity  of  that  sale. 

"  Tbe  case,  it  is  thought,  would  have  presented  no  question, 
but  for  the  reference,  in  the  clause  last  quoted,  to  the  mutual 
bond  of  taillie.  The  Lord  Ordinary,  however,  cannot  think 
that  Ihiri  clause  Is  at  all  sufficient  to  bring  the  case  within 
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the  principle  of  that  of  Graham,  where  the  reference  to  the 
t*o  separate  deeds  of  entail  of  the  respective  estates  was  so 
unions,  no  explicit,  and  repeated,  as  to  afford  clear  ground  for 
applying  the  maxim  applicando  singula  singula.  Here  the  mur- 
ii»gB-ct>u tract  is  the  deed  anxiously  relied  on,  atjtl  not  the 
dead  of  1701,  which  is  very  cursorily  mentioned.  But  farther, 
the  deed  of  1780,  as  it  appears  to  the  Lord  Ordinary,  mast  be 
held  to  bo  an  entirely  new  entail,  thu  object  of  which  was, 
plainly  to  amalgamate  the  estate  of  Hnlhill  with  that  of  Dum- 
barnie, and  to  include  both  In  the  same  entail,  under  the  same 
destination  to  parties  bearing  the  name  and  arms  of  Craigie 
of  Dumbarnie,  and  with  powers  over  the  estate  of  Halhill  in. 
coMutent  with  the  idea  of  keeping  up  the  separate  entail  of 
that  property  in  the  deed  «f  1701.  Tho  deed  of  1704,  reserv- 
ing to  John  Craigie,  over  Halhill,  the  full  powers  of  a  propria- 
tor  in  fee-simple,  left  him  under  no  difficulty  of  dealing  with 
tost  state  by  the  new  entail,  without  referring  to  thu  deed 


eluded  heirs;  but  tbe  union  of  the  estates,  and  tho 
kam  alive  of  the  entailer's  body,  if  any  doubt  occurred  to  hiui 
of  bis  power  to  amalgamate  the  estates,  probably  obviated  the 
He*  of  any  successful  challenge.  There  is  no  valid  reason, 
quite  tbe  contrary,  not  to  hold  tho  deed  of  1730asconstitutlng 
•  new  entail  of  the  too  estates  conjunctly,  and  no  other  view 
teems  maintainable  consistently  with  tbe  tenor  of  tbe  deed, 
ot  the  intentionB  of  the  entailer,  if  these  may  be  gathered  from 
Its  terms.  That  deed  never  having  been  recorded  in  the  re- 
prter  of  tailllea,  cannot  protect  the  estate  of  Halhill ;  and,  on 
tat  other  hand,  the  deed  of  1704  never  having  entered  the 
Investiture,  is  equally  inadequate  to  protect  it.  The  sale,  there- 
fore,  must  be  sustained.  The  purchaser  will  receive  an  unques- 
tionable title,  and  is  bound  to  pay  the  price, — which,  It  is  almost 
Ksdkss  to_add,  remains  at  the  free  disposal  of  the  pursuer." 

Tbe  defenders  reclaimed.  At  advising, 
Lord  Justice- Clerk.— If  there  had  been  any  difficulty  in  this 
cue,  we  should  have  delayed  advising  it,  in  order  to  write  our 
opinions;  but  it  appears  (o  rue  one  of  the  clearest  cases  I  ever 
«»,— and  I  take  it  entirely  un  the  charter  of  1731,  following 
oo  the  marriage  contract  or  the  previous  year.  I  am  willing  to 
pint  tbe  identity  of  the  conditions,  and  the  identity  oi  the 
fsutta;  but  the  Gartmore  case  raised  a  very  grave  question, 
mi  I  do  not  wish  to  enter  into  the  point  which  occurred  there. 
Tat  question  here  is,  on  what  deed  is  the  charter expedef  If 
m  the  marriage-contract  as  the  foundation  of  the  investiture,  it 
fswdisputed  the  marriage-contract  mutt  be  registered.  Now,  it 
iseW  that  it  is  exclusively  on  the  marriage -contract,  and  that 
tost  deed  is  not  a  charter  by  progress.  That  tbe  bond  of  tailzie  1704 
■  Motioned,  won't  make  that  the  deed  on  which  the  investiture 
proceeds.  What  does  the  dispositive  clause  of  the  charter  say  1 
It  jives  the  whole  conditions  of  the  marriage-contract,  which  are 
Imse  of  an  entail,  and  it  specialty  declares  that  they  sre  those  of 
the  carriage-contract;  and  in  the  resolutive  clauas  it  resolves 
•H  rigbt  which  the  heirs  of  entail  could  pretend  to  under  the  roar- 
riaat-esatrsct,— so  that,  throughout,  tbe  grant  is  one  with  and 
■Oder  tbe  conditions  of  the  marriage- con  tract.  The  charter 
froa  tie  crown  cannot  in  the  first  instance  prescribe  the  con- 
^QwMfltao  entail,  us  you  cannot  make  an  entail  by  a  crown, 
rbarter;  Trial  must  be  done  by  a  procuratory,  and  tbe  charter 
**Wbwla>  conditions  of  that  deed.  Now,  the  grant  is  made 
*B*«V*ai  are  visions  contained  in  the  procuratory  of  resign  n  I  ion 
fctaVMBjrsge-coutract.  But  though  the  marriage-con  tract  is 
hi<» sasil n  to  the  former  deed,  it  does  not  make  it  the  less 
tbe  basts  of  the  investiture.  The  matter  of  identity  does  not 
t*lb>lM  affect  that  question.  Now,  he  resigns  Dumbarnie 
•"••*•  procuratory  in  1730,  as  appears  from  tbe  cireurn- 
"•mtktttbe  procuratory  of  resignation  was  in  favour  of  the 
*sk»«jf  Hie  marriage  ;  so  that,  even  if  it  bad  been  a  question 
"Mfaqr  Dumbarnie  only,  it  does  not  appear  the  Investiture 
*•  •Mtfaettd  under  the  procuratory  in  the  old  entail.  Now, 
VtMkjia  a  charter  under  the  deed  of  1730,  containing  in  itself 
"'  *  *    s  of  an  email,  how  can  you  say  this  is  a  charier 

U  when  it' states  the  heirs  are  to  fulfil  the 

„  „   email  of  1710?— and  it  is  there  that  the 

_t  ftl  Harehmont  comes  in.  No  general  recital  of,  or 
»*mim  «»  tie  old  entail,  will  avail  unless  the  grant  of  the 
*jtm  ttHJm  With  and  under  that  deed;  that  only  wilt 
■•*■•■£  siasaB.  sudor  Uioi  deed.  A  crown-charter,  thore- 
i**,'mWmntmim  a  grant  entirely  under  ilia  condition*  til  a 


particular  deed,  is  only  under  that  deed ;  and  if  that  deed  Is 

uut  recorded,  there  is  an  end  of  the  entail,  and  the  mere  state- 
ment that  something  conformable  to  another  deed  is  narrated 
therein,  will  not  make  that  the  deed  on  which  the  entail  pro- 
ceeds.   I  am  therefore  for  adhering. 

Lard  hlcdioyn. — I  quite  agree  with  your  Lordship,  and  will 
only  add  one  thine:,  that  the  clause  of  union,  which  occurs  lu 
the  charter  of  1731,  is  wanting  in  the  old  entail. 

Lords  Cockbura  and  Murray  concurred. 
The  Court  adhered. 

Lord  Ordinary,  Rutherfurd.— Act.  (Dean  of  Faculty)  Ander- 
son, Mackenzie;  James  Dolgleish,  W.S.  Agent.— Ail.  Lord  Ad- 
vocate (Moncreiff),  Cleghorn  ;  Holland  and  Thomson,  W.S. 
Agents.— W.  Cfrnfc— tW.U.T.) 

loth  November  1851. 

Second  Division'. 

JJo.16. — Watson  Chalmers,  Pursuer,  v.  Robert 

Chalmers  and  others,  Defenders. 

Legacy— Presumed  Intention— -*  party  executed  a  trust -settlement, 

by  which  he  directed  one  of  four  houses  to  be  conveyed  specialty  if 

each  qf  hit  nephews.     One  of  the  houses  having  been  required  by  a 

railway  company,  they  gave  notice  under  their  act  to  the  testator, 

art  the  price  agreed  on  having  been  paid,  he  executed  a  disposition 

in  their  favour,  on  which  the  company  teen  infeft.     Upwardt  of  a 

year  after,  the  testator  died  without  having  made  any  alteration  on 

hit  tttthment.     Held  that  the  nephta,  to  whom  the  house  had  been 

destined,  had  no  claim  for  the  value. 

This  was  an  action  against  the  trustees  of  the  lata 
Robert  Watson,  who  died  on  2d  October  1850. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, the  note  to  which  explains  the  facts  of  the  case : 
"In  respect  the  house  specially  disponed  to  the  pursuer  in  the 
settlement  of  the  late  Robert  Watson,  was  sold  to  the  railway 
company  by  him  at  a  price  agreed  on,  a  disposition  thereof 
was  granted  by  which  ho  became  entirely  divested  thereof,  aud 
be  having  ceded  possession,  and  having  paid  the  price  which 
be  received  into  his  own  account  with  the  bank,  without  any 
special  destination  thereof,  and  In  respect  that  no  codicil  or 
written  instructions  were  left  by  him  indicating  his  intention 
that  the  price  should  go  to  the  pursuer,  finds  that  he  has  no 
claim  for  that  price  as  a  surrogatum  for  the  house  so  disposed 
of  by  the  deceased  ;  and  therefore  '  ""' '  ''"' 
iles  the  defenders,  and  ' L 


'jtote. — There  can  be  no  doubt  as  to  tho  meaning  of  the 
settlement  executed  by  tho  late  Robert  Watson  on  10th  Au. 
gi»t  1B47.  It  was  a  general  trust-conveyance  of  all  his  pro- 
perty ;  but  as  to  his  houses  in  Alloa,  he  specially  directed  them 
to  be  conveyed,  one  to  each  of  his  four  nephews,  Tbe  bouse 
in  Castle  Street  was  specially  destined  to  the  pursuer,  under 
burden  of  £100  to  his  brother  John.  Had  nothing  occurred 
prior  to  tbe  death  of  the  testator  on  2d  October  1850,  tbe  trus- 
tees would  have  been  bound  Immediately  to  convey  this  house 
to  the  pursuer  as  a  special  bequest.  This  is  not  disputed,  and  no 
question  of  construction  arises  on  the  face  of  the  will  itself 

"Ou  the  11th  of  February  1849,  however,  tbe  house  in  ques- 
tion being  required  by  the  Stirling  and  Dunfermline  Railway 
Company,  a  notice  was  given  by  them  to  the  testator  to  that 
effect.  On  the27th  of  Febiuary  1860,an  offerof  £«.08  for  tba 
property  was  made  ;  and  on  the  1st  March  following  the  tes- 
tator proposed  to  take  the  sum  of  £420,  which  was  agreed  to 
by  the  company.  On  20th  August  I860,  he,  In  consideration 
of  this  sum,  with  interest  from  Whitsunday  preceding,  when 
tho  railway  company  entered  into  possessiou,  granted  a  dis- 
position of  the  subjects,  which  was  immediately  recorded  in 
the  register  of  sasines.  The  testator  was  thus  entirely  diveste'-t. 
On  the  same  day  ou  which  tbe  disposition  was  granted,  be  de- 
posited  the  sum  of  £570  in  bank,  which  no  doubt  included  the 

Erlcc  of  the  house.  But  he  made  no  special  deposit  in  name  of 
is  nephew,  or  on  his  behoof.  He  executed  no  codicil,  and  left 
no  writing  of  any  kind  by  which  he  indtcated  ony  intention  that 
the  priceof  the  house  should  be  paid  ovet  to  bis  nephew,  the 
pursuer,  as  a  surrogatum.  Whether  he  ought  to  have  done  ho 
or  not,  is  a  matter  on  which  tbe  Court  tan  express  no  opinion, 
having  no  power  to  correct  or  modify  the  will  of  the  deceased, 
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The  question  !«,  whether  any  action  lias  against  the  trustees 
for  the  price  of  the  house, 

"This  is  a  special  legacy,  and  although  the  pursuer  contend- 
ed that  It  fell  within  the  doctrine  of  Itgalam  ret  atittut,  it  ap- 
pears to  the  Lord  Ordinary  to  have  no  connection  with  any 
such  principle.  That  doctrine  is  rested  on  the  bequest  nf  the 
property  of  another,  and  which  was  known  to  the  testator  to 
belong  to  anolherat  the  time  the  bequest  whs  made.  But  this 
bequest  was  the  very  reverse,  being  one  of  a  part  of  the  testa- 
tor's own  property,  of  which  he  was  in  possession,  and  which 
he  knew  to  be  his  own. 

"  It  was  then  said  to  resemble  a  bequest  of  an  heritable  snb- 
ject  without  proper  dispositive  words— a  thing  ineffectual  in 
itself  in  point  of  feudal  conveyance,  but  where  it  has  been  held, 
under  the  doctrine  of  approbate  and  reprobate,  that  the  bene- 
ficiary is  not  entitled  to  take  under  the  will,  and  at  the  same 
time  to  refuse  payment  of  the  legacy  whicli  the  testator  clearly 
bequeathed.  There  was  here,  however,  no  ineffectual  convey- 
ance of  the  subject,  and  the  difficulty  which  the  pursuer  has 
to  encounter  does  not  arise  from  anything  which  existed  at  the 
date  of  the  conveyance,  but  from  the  change  of  circumstances 
betwixt  the  lime  of  that  conveyance,  and  the  acts  done  by  the 
testator  himself.  'Where,'  says  Mr.  Erskinefb.  8,7,  9,  g  10), 
'one,  after  having  been  bequeathed  a  moveable  bond,  bas 
taken  an  heritable  security  for  the  price,  neither  the  bond 
nor  its  value  is  doe  to  the  legatee,  for  the  alteration  of  the 
nature  of  tbe  debt  from  moveable  to  heritable,  is  considered 
astt  tacit  revocation  of  the  legacy. — Edmonston,  July  8,  1878, 
Met.  p.  13,304.' 

"  It  could  hardly  be  contended,  tbat  if  the  testator  had  vo- 
luntarily sold  tbe  house,  any  claim  for  Its  value  would  have 
been  competent  to  the  pursuer.  The  case  of  Panl  v.  Paul,  5th 
July  1831,  lShaw.p.  100,  completely  meets  tbat  case.  Neither, 
hod  the  subjects  perished  by  fire,  could  a  surrogatum  have 
been  demanded  ;  or  if  they  had  been  adjudged  for  debt,  and  a 
declarator  of  expiry  of  the  legal  had  been  obtained ;  or  if  the 
bequest  had  been  of  a  moveable  subject,  and  tbat  subject  bad 
been  given  away,  or  been  poinded  and  sold.  In  alt  these  cases, 
although  the  will  stood  unrevoked,  the  bequest  was  at  an  end. 
This  is  precisely  the  case  of  a  special  legacy  which  has  been 
a-deetned  ;  and  the  doctrine  under  which  it  falls  in  well  illus- 
trated in  the  case  of  Pagan  v.  Pagan,  26th  Jan.  1838,  IS  Shaw; 
p.  883.  There  a  sum  in  a  special  bond  was  destined  to  certain 
parties,  after  payment  of  such  stuns  as  should  be  necessary  in 
liquidation  of  two  guarantees.  The  bond  was  paid  up  by  the 
spontaneous  act  of  the  debtor,  and  it  was  held  that  tbis  ex- 
tinguished the  legacy.  For,  as  Lord  Oillies  (who  delivered  the 
Judgment  of  the  Court)  observed, '  being  special,  it  came  to 
an  end,  and  was  o-deerned  so  soon  as  the  bond  became  extinct 
by  being  paid  up.  And  if  the  legacy  was  special,  it  equally 
came  to  an  end  by  the  extinction  of  the  bond,  whether  it  was 
paid  up  by  the  spontaneous  act  of  the  debtor,  or  in  consequence 
of  requisition  by  the  creditor.' 

"  In  like  manner,  in  this  case,  the  special  bequest  of  this 
house  was  a-deemed  by  the  sale.  It  is  said  that  the  sale  was  a 
compulsory  one— and  in  a  certain  sense  this  is  so  far  true, — 
that  is  to  say,  tbat  the  legislature,  for  the  public  good,  after 
notice  to  all  parties  concerned,  and  hearing  any  objection 
which  might  have  been  offered,  gave  right  to  the  railway 
company  to  acquire  tbe  property.  But  it  was  not  taken  from 
the  testator  by  violence.  On  tbe  contrary,  it  was  lawfully  ac- 
quired under  a  statute  passed  after  notice  given  to  him.  The 
railway  company  made  tbeir  demand  by  tbe  notice  of  28d 
June  ;  and  had  tbe  matter  rested  there,  and  the  testator  died 


ing,  that  as  nothing  had  followed 
price  belonged  to  the  pursuer.  But,  in  place  of  this,  a  volun- 
tary arrangement  was  entered  into  by  the  testator,  who  pro- 
posed to  accept  of  £420.  This  was  agreed  to  by  the  railway 
company,  who  entered  into  possession ; — the  price  was  paid,  a 
disposition  voluntarily  granted,  and  the  heritable  property 
being  sold  and  disposed  of,  the  money  was  paid  by  the  truster 
himself  into  his  own  account  in  bank,  as  a  moveable  fund, 
where  it  might  have  been  attached  by  any  of  bis  creditors. 
Tbis  is  a  for  stronger  case  of  implied  revocation  than  that  of 
Pagan,  and  is  not  touched  by  any  of  the  doctrines  or  autho- 
rities cited  on  the  part  of  tbe  pursuer.  The  Lord  Ordinary, 
therefore,  on  the  whole  matter,  can  find  no  legal  grounds  for 
sustaining  the  action." 


The  pursuer  reclaimed,  and  quoted  Coleman,  2  Vesey, 
638;  Avenel  v.  Ward,  1  Vesey,  455;  Roper  on  Lega- 
cies, 336;  2  Inst.  20. 12;  Pothier  (Paris  Ed.)  on  Testa- 
ments; 3  Bankton,  8.  53;  32  D.  3.  12. 

The  defender  quoted  More's  Stair,  Notes  p.  cccxliv; 
Paip,  4  Brown's  Sup.  228;  Blair,  5  Sup.  718;  Panton, 
22d  Jan.  1824;  Watson,  16th  Nov.  1831. 
At  advising, 

Lord  Juttiu-Clerk  —I  can  entertain  no  doubt  as  to  this  case. 
In  disposing  of  it,  I  derive  no  aid  from,  audi  lay  asideentirely 
(he  consideration  of,  the  law  of  England.  I  am  the  more  in- 
duced to  do  so,  as  I  find  tbat  tbe  party  who  appeals  to  It  tells 
us,  through  his  counsel  the  Lord  Advocate,  that  a  writer  sup- 
posed to  be  of  merit  in  that  law— Roper  on  Legacies— does 
not  himself  understand  tbe  principle  of  the  English  law  of 
legacies  on  an  important  subject,— and  it  is  not  likely  tbat 
any  of  us  will  be  more  successful.  But  no  aid  from  that  law  ii 
required. 

This  is  not  properly  a  case  of  a  revocation  of  a  legacy.  The 
real  point  is,  whether  the  pursuer's  claim  for  the  price  of  the 
bouse  sold  by  the  deceased  to  the  railway  company  in  con. 
sequence  of  tbeir  statute,  can  be  sustained  under  and  in  virtue 
of  the  deceased's  trust-disposition  and  settlement. 

Now,  that  disposition,  which  conveys  all  the  deceased1! 
heritable  property,  and  all  his  means,  to  the  trustees,  and  spe- 
cially four  houses  in  Alloa,  specially  directs  the  trustees  to  exe- 
cute a  conveyance  of  one  of  these  bouses  to  four  of  his  nephews 
respectively,  the  house  intended  for  each  being  specifically 
mentioned,  and  the  direction  being  to  convey  that  house  to 
tbe  one  for  whom  it  is  intended, — the  fourth  being  directed 
to  be  conveyed  to  the  pursuer;  and  his  conveyance  is  to 
be  under  the  real  burden  of  a  sum  of  £100  to  another  ne- 
phew, the  pursuer's  brother,  lu  any  view,  this  would  have 
prevented  the  pursuer  claiming  the  whole  price,  since  his  bro- 
ther would  be  as  clearly  entitled  to  his  £100  as  be  could  be  (o 
the  price.  But  that  point  is  immaterial  in  the  view  I  take  of 
tbe  pursuer's  claim.  Thus,  as  I  have  mentioned,  the  provi- 
sion in  favour  of  the  pursuer  ia  a  direction  to  convey  to  him 
a  particular  bouse.  There  are  no  words  of  general  bequest  or 
gift, — no  terms  declaring  that  such  house  is  taken  as  an  esti- 
mate of  the  value  of  any  share  of  the  deceased's  means  which 
he  intended  to  give  him,  and  which  he  assnmos  this  home 
will  represent  in  value.  It  is  a  bare,  naked,  simple  direction 
to  convey  a  particular  house  to  the  pursuer. 

Before  the  truster's  death,  that  bouse  no  longer  was  his.  He 
had  sold  it, — no  doubt  to  a  party  who  had  power  to  take  it, 
But  though  in  that  sense  compulsory,  there  is  no  proof  that 
he  was  not  very  glad  to  obtain  the  price.  He  settled  by  agree- 
ment after  refusing  one  offer;  and  the  only  inference  to  he  col- 
lected from  the  facts  is,  that  he  got  a  good  price  for  a  boost, 
tbe  only  value  of  which  was  its  money  value. 

He  lived  for  six  weeks,  and  makes  no  codicil  aa  to  this  money 
so  paid  to  him.  Hence,  on  bis  death,  tbis  house  was  no  part 
of  tbe  trust-propcity.  Another  party  was  infeft  and  in  pos- 
session as  onerous  purchasers.  The  trustees  had  no  right  u> 
the  house.  Tbey  have  it  not.  They  cannot  convey  it  to  Ow 
pursuer.  He  cannot  claim  it  under  tbe  will.  Hence,  his  claim 
is  not  in  terms  of  tbe  trust-deed,  but  is  for  the  price  of  tin 
house  on  the  assumption  that  the  deceased  would  have  given 
him  that  sum  of  money,  and  must  have  wished  him  to  get  it 
This  is,  beyond  doubt,  the  real  character  of  bis  claim,— al- 
though lie  tries  to  shape  it  differently. 

The  distinction  is  bioad  and  marked  between  tbe  direction 
to  convey  to  A  B  a  certain  specific  thing,  such  as  a  house,  on 
tbe  death  of  the  testator— and  tbe  gift  of  a  sum  of  money,  which 
may  happen  to  be  described  partly  with  reference  to  the  secu- 
rity on  which  it  ia  invested.  Unless  the  reference  to  tbesecurity 
is  taxative  and  very  special,  the  main  element  in  the  latter 
ease  is  tbe  gift  of  a  sum  of  money.  The  presumption  Is,  that 
the  mention  of  the  security,  unless  very  special,  was  only  to  spe- 
cify the  amount^-aud  the  law  will  presume  in  favour  of  the  gift 
of  the  same  without  making  it  dependant  on  the  security,  unless 
tbe  latter  is  really  and  distinctly  made  the  condition  of  tbe  gift. 
But  a  direction  to  convey  a  certain  thing—*,  o.  a  house— has 
no  general  gift  which  can  be  supported  or  acted  upon  if  tbe 
houw  did  not  remain  the  property  of  the  testator.  A  claim 
for  its  value  in  such  a  case  is  the  substitution  of  another  thing 
altogether— via.  of  money— Instead  of  the  thing  which  alone 
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*•>  the  subject  of  the  gift, — and  to  warrant  such  a  claim, 
there  mat  hare  been  another  act  or  gift  on  the  part  of  the 
testator.  I  do  not  say  that  a  cuss  cannot  occur  in  which  snch 
a  claim  might  not  be  sustained,  although  I  own  I  cannot  figure 
to  myself  the  itate  of  facts  which  would  authorize  a  Court  to 
attain  such  a  ewe.  But,  in  the  present  case,  there  U  nothing 
■pedal  whatever.  The  price  of  the  house,  when  sold,  was  paid 
into  the  deceased's  bank  account.  All  that  can  belaid  of  that 
matter  ia,  that  the  taking  a  receipt  for  the  whole  sum  then  in 
but,  along  with  this  price,  called  the  deceased's  attention 
very  specially  to  the  change  which  the  Bale  of  the  house  cre- 
ated We  have  nothing,  men,  hut  the  fact,  that  the  house  was 
Kii, und  rthe  price  paid  into  the  deceased's  bank  account. 
How.  thra,  can  the  direction  fa>  convey  the  bouse  have  any 
operitiM  or  force  whatever!  It  fails  to  have  any  operation  iu 
eierjligbt  in  which  It  can  be  regarded.  Todispose  of  themouey, 
and  to  take  It  out  of  the  gift  of  his  residue,  required  an  act  by 
the  testator— via.  the  bequest  of  this  sum,  or  such  part  of  it  as 
he  dime,  to  the  pursuer.  No  such  bequest  was  made,  and  the 
present  claim  is  really  an  application  to  the  Court  to  make 
•nek  a  bequest  in  favour  of  the  pursuer. 

Vtrr  much  of  the  general  argument  as  to  the  ademption  of 
terries,  is,  in  my  opinion,  Inapplicable  to  this  case.  Nor  do  I 
thin!  it  Decenary  to  take  any  review  of  the  authorities.  The 
eue  of  Pagan  applies  a  fortiori  to  the  present.  But  the  view 
vhkh  decides  this  case  is,  that  there  is  no  general  gift  or  dona- 
tion which  the  Court  is  here  asked  to  support,  and  to  which 
uy  presumption  of  intention  applies.  The  direction  to  con- 
vey tbe  specific  snbject  fails — It  has  no  longer  any  force  or 
opoinou  either  in  substance  or  terms ;  and  hence  there  is 
no  sift  by  the  testator  which  we  are  asked  to  effectuate. 

Secfa  being  the  real  character  of  the  case,  the  averment  as  to 
tneaDeged  understanding  of  the  testator  as  to  the  money  going 
to  tot  pursuer,  comes  to  be  clearly  inadmissible  under  our 
la*.  Such  averment  is  very  loosely  and  vaguely  stated,  and 
ewM  not,  in  its  present  shape,  be  admitted  to  proof,  even  If 
Ikngbt  to  bare  any  relevancy.  But  it  is  clearly  irrelevant. 
l.iWoftbe  testator's  "belief  and  understanding"  that  the 
nwoej  wonUi  go  to  the  pursuer,  would  be  quite  insufficient,  for 
nnJaadeeds  of  the  testator  gave  It,  It  is  of  no  avail  that  a 
tartr  behoved  and  understood  that  snch  a  result  would  follow. 
It  often  happens  that  men  are  much  mistaken  as  to  the  effect 
of  their  own  settlements,  and  have  expressed  an  understanding 
vklek  unfortunately  they  did  not  effectuate,  and  which  courts 
oik*  cannot  carry  into  effect  for  them.  But,  2.  The  proposed 
tnrsunt,  if  it  means  anything,  really  comes  to  this,  that,  on 
Wok  evidence  of  wbat  a  testator  said,  we  are  to  rear  up  a 
onjsatf  which  he  has  not  actually  made,  and  is  not  in  writ- 
is&-«och  bequest  requiring  a  writing  to  pass  the  sum  of 
money.  Any  such  evidence  is,  by  the  law  of  Scotland,  wholly 
huAahmble.' 

ioni  Hvbcyn. — T  think  the  interlocutor  right ;  and  further, 
tt»  Interlocutor  distinctly  expresses  the  grounds  on  which  I 
thiaku  It  is  true  that,  by  the  civil  law,  it  is  only  when  the 
testator,  who  had  destined  a  particular  subject  to  a  certain 
potj,  roinntarily  disposes  of  that  subject  without  substituting 
wyo&er,  that  it  is  presumed  he  hod  altered  his  intention; 
hat  we  have  not  adopted  this  rule,  but  have  applied  the  same 
pnaatstfon  to  the  case  of  an  in  voluntary  sale  and  conversion 
<**  **  stbject — and  rightly  so.  The  indication  of  a  change 
sf  MaMlou  I  think  is  to  be  gathered  from  what  follows,  or 
nttsj  dots  not  follow,  from  the  sale  or  extinction  of  the 
"njesi  saw  not  belonging  to  the  testator,  and  as  no  longer 
Maftjuut  to  his  trust, — since,  knowing,  as  he  must  be  pre- 
•uaasl  to  do,  that  bis  destination  of  it  is  vacated  by  his  con- 
TeJ%  it  away  or  altering  its  condition,  whether  he  does  so 
wwsttrlh  or  involuntarily,  yet  he  remains  quiet,  andsubsti- 
Matat enaction  in  ite  stead  to  bis  trustees.  This  indicates  li is 
*>**s%ua.  Tot  his  voluntary  act,  say  of  calling  np  a  bond,  may 
•*  wJUl  an  Intention  of  vacating  a  specific  bequest,  and  may 
MtftJIKh  indicate  an  altered  intention,  as  if  it  was  an  in- 
■waaaBj  aet  which  underlines  it.  It  may  be  that  the  interest 
"»**  ftfalarry  paid— that  he  has  teamed  that  the  debtor  has 
•**•«  ■  speculator  in  railway  shares,  or  is  otherwise  vergem 
"^asJsW;  and  he  calls  it  up  without  any  view  to  any  subse- 
ffjSWyfc  except  present  necessity ;  but  If  he  docs  nothing 
*° ***W mention  still  to  continue  the  bequest,  the  legatee 
*MPB(  Mt  tliat  account,  not  because  the  conversion  was 
"■■fcW  that  the  subject  hue  been  taken  away  from  the 
"•■••a*  fcisa  not  exist  for  them  to  deal  with.    Now,  this 


must  apply  equally  where  the  sale  or  extinction  has  been  Invol- 
untary— by  lire  or  eviotlon,  or  a  forced  sale.  In  Pagan's  case, 
no  doubt,  there  was  a  delay  of  two  years—here  not  more  than 
six  weeks ;  but  the  same  rale  must  apply  wherever  the  forced 
sale  has  come  to  the  knowledge  of  the  party,  and  he  has  had 
time  to  remedy  the  withdrawal  of  the  subject,  as  a  special  sub- 
ject, from  bis  trust-funds,  and  yet  does  nothing.  It  was  easy 
for  him  to  have  written  a  letter  to  his  trustees,  when  he  de- 
posited the  price  in  bank,  that  be  wished  the  money  still  to 
go  to  the  pursuer ;  but  as  he  did  not  do  so,  the  legal  presump- 
tion is  such  as  the  Lord  Ordinary  has  applied  to  it  The  tes. 
tator  might  have  thought  it  would  go  to  the  pursuer  as  a 
surrogatum  for  the  bouse  ;  but  he  has  not  done  anything  to 
make  it  do  so,  and  he  was  mistaken  in  thinking  it  would  go 
without  anything  further  done  by  him. 

Lord  Coekbvrn.—l  quite  concur  in  holding  that  there  Is  no 
necessity  here  for  going  into  the  law  of  England,  nor  even  into 
that  of  Borne,  for  I  conceive  there  is  enough  of  principle  and 
authority  in  our  own  law  for  the  decision  of  the  case.  If  this 
could  be  considered  a  case  of  revocation,  a  great  deal  of  the  pur- 
suer's argument  might  be  sound — or  at  least  plausible.  But  I 
do  not  look  on  it  as  sucb.  There  is  no  connection  here  with 
the  principles  which  regulate  that  part  of  our  law.  This  is 
a  bequest  of  a  thing  which  has  perished ;  of  a  certain  quantity 
of  stones  and  lime,  and  other  things,  and  that  baa  ceased  to 
exist,  in  the  same  way  as  a  watch,  or  any  other  manufac- 
tured article,  might  have  perished.  Therefore  it  is  not  quite 
right  to  say,  that  the  legacy  has  fallen.  The  thing  given  has 
ceased  to  exist.  The  whole  case  of  the  pursuer  was,  that  It 
had  ceased  to  exist  by  no  act  of  the  owner,  by  no  fault  of  tha 
heir,  but  that  it  was  taken  away  by  the  operation  of  a  statute. 
But  that  is  a  case  of  frequent  occurrence.  A  bouse  may  be 
burnt  down  by  no  fault  of  the  heir,  but  he  suffers  the  loss, 
just  because  the  testator  chooses  to  make  his  bequest  in  that 
form.  Then  it  is  said  that  this  may  result  in  great  hardship 
to  the  testator,  who  may  not  know  that  his  house  is  destroyed 
at  the  very  time  the  bequest  is  made,  and  so  his  intention  may 
be  frustrated.  But  the  answer  to  this  is,  that  as  he  knew 
everything  to  be  liable  to  destruction,  he  ought  to  have  pro- 
vided for  such  an  occurrence.  The  case  of  fire  is  just  the  same 
in  principle  as  the  present.  For  what  is  said  is,  that  the  testator 
might  be  abroad  or  at  a  great  distance,  and  so  not  know  that 
the  railway  would  be  likely  to  take  his  house.  But  be  would 
know  that  it  might  be  taken  by  a  railway,  just  as  be  would 
know  there  was  a  possibility  of  its  being  burned.  We  cannot 
substitute  the  value  for  the  thing  bequeathed.  If  the  testator 
intends  that  the  value  shall  be  given  in  case  of  the  loss  of  thn 
thing,  ho  must  express  that  intention.  Indeed,  though  it  is 
urged  that  that  was  his  intention,  1  am  by  no  means  convinced 
that  he  did  intend  to  give  the  exact  value  of  all  bis  property 
to  be  divided  amongst  these  parties  equally.  On  the  contrary, 
he  gives  each  a  particular  thing  aim  onere.  We  cannot  make 
wills  for  parties  deceased,  and  we  can  only  know  the  intention 
of  a  testator  from  the  deed  he  leaves.  Here,  he  leaves  a  par- 
ticular article  and  nothing  else,  and  that  particular  article 
has  perished. 

Lord  Murray.— It  is  a  very  hard  rase, — but  I  concur.  I  have 
not  the  least  doubt  the  testator  intended  to  give  the  value  of 
the  bouse,  but  uu fortunately  he  has  not  expressed  that  inten- 
tion ;  and,  under  the  case  of  Pagan,  we  cannot  allow  any  proof 
of  his  intention.  There  was  a  sort  of  offer  to  prove  his  inten- 
tion; but  even  if  that  had  been  more  clearly  made,  it  is  decided, 
that  such  proof  would  not  have  been  competent. 
The  Court  adhered. 
Lord  Ordinary  ,Eobertson — .■tel.Lord  Adv.  fMonerelff),  Inglis  ; 
John  Cullin,  W.S.  Agent. — Alt.  Dean  of  Faculty  (Anderson). 
Pattison ;  William  Mason,  S.S.C.  Agent.— T.  Cto*.— (W.Q.T.) 

19<A  November  1851. 

Bboomd  Division. 

No.  17. — Adam  Young,  Pursuer,  v.  J.  and  W. 

Campbell  and  Co.  Defender*. 

Mandate — Deposit — Proof—Con  dictlo  Indebiti — C  hadngmade 

a  claim  on  Yonder  an  alleged  guarantee  by  htm  for  C»  dealing*  with 

a  party,  mho  had  became  bankrupt,  Y granted  a  mandate  on  the 

truetee  to  pay  to  Ce  cltrk  a  dividend  doe /rem  tie  banhrapt'i  eetate 

to  kmiclf.  Thereafter,  C  having  railed  a*  action  agaimt  ¥ 'for 

meat  of  the  balance  remaining  due  under  the  alleged  gi 


Y fir  pay- 
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and  abate  the  amount  of  the  dividend,  it  wot  found that  he  had failed 
to  prove  the  guarantee,  and  T  wot  attvitned.  Thereupon  T  rxied 
an  action  againtt  C  for  repetition  of  the  dividend,  on  the  ground 
that  the  tame  vol  paid,  not  in  tatitfaetion  ofCt  claim,  but  merely, 
icith  a  line  to  prevent  annoyance  at  the  time,  to  lie  at  a  depotit  in 
Ct  hands  till  the  claim  of  guarantee  ihould  bt  fitted.  Held,  that 
the  payment  having  been  made,  under  an  unconditional  mandate,  to 
a  party  tcho  maintained  he  had  a  claim  againtt  hint,  it  lay  on  T 
to  prove  that  it  had  bam  made  merely  at  a  depotit,— and  that  he 
had  failed  to  prove  the  tame. 

Id  this  action,  the  Lord  Ordinary  pronounced  the 
following  interlocutor,  the  note  to  which  explains  the 
facto  of  the  cane  : — 

"Sustains  the  defences  first  and  fourth,0  dismisses  the  ac- 
tion, and  decerns :  Finds  the  pursuer  liable  In  expenses  to  the 
defenders ;  appoints  an  account,"  Ac. 

"  Note. — This  is  an  action  to  recover  certain  sums  of  money 

Eid  for  the  pursuer,  or  on  his  account,  to  the  defenders,  through 
'.  Collie,  their  clerk  or  cashier,  and  which  they  are  said  ille- 
gally to  withhold  from  the  pursuer. 

"  The  statement*  of  the  parties  on  the  record  are  at  variance 
m  to  the  circumstances  in  which  the  payment  was  made.  The 
defenders  allege  that  the  pursuer  had  become  guarantee  to 
them  for  certain  furnishings  made  by  them  to  Hoodie,  or  to  a 
company  of  which  Hoodie  was  a  partner ;  that  Moodie  having 
received  various  furnishings,  remained,  in  the  year  1846,  when 
ho  became  bankrupt,  debtor  in  a  sum  of  £1230:8:3,  for  which 
they  weie  ranked  upon  bis  estate,  tinder  a  general  trust-deed 
executed  by  him  for  behoof  of  bis  creditors ;  that  the  pursuer 
was  separately  a  creditor,  and  ranked  on  his  estate  for  the  sum 
of  £617  :10a.;  and  that  the  pursuer,  upon  a  dividend  being 
declared,  granted  a  mandate  to  the  defenders'  clerk  or  cashier, 
Mr.  Collie,  for  payment  to  him  for  tbem  of  tbe  amount  of 
the  first  dividend  on  Hoodie's  proper  debt  to  him,  amounting 
to  £247.  The  mandate  or  letter  is  produced,  and  is  as  fol- 
lows, being  very  general  In  its  terms: — '  Olatgoui,  12th September 
1846, — Sib— Ton  will  please  pay  to  the  bearer,  Alexander 
Collie,  tbe  dividend  due  to  me  on  the  estate  of  George  Hoodie, 
and  bis  discharge  shall  be  binding  on.  Sir,  your  mo.  obt.  svt 
Auam  Youito.' — Addressed — '  James  Gourlay,  Esq.'  The  pur- 
suer, on  the  other  hand,  admitting  that  he  signed  the  mandate 
to  Collie  for  tbe  defenders,  denied  that  he  had  incurred  any 
guarantee  for  their  furnishings  to  Hoodie.  He  admits  that 
the  defenders  asserted  the  guarantee,  and  demanded  payment 
of  the  dividend  due  to  bhn  on  Moodle's  estate,  towards  pay- 
ment of  the  debt,  under  the  guarantee — and  threatened  arrest- 
ment, and  other  lesal  proceedings,  if  tbe  pursuer  did  not  con. 
sent  to  pay  that  dividend  towards  extinction  of  their  claim  ; 
that  the  pursuer  was  then  very  unwell,  and  with  the  view  of 
preventing  annoyance,  and  knowing  that  the  money  would 
be  safe  enough  in  the  defenders*  hands,  bnt  with  no  view  of 
fixing  or  admitting  any  liability  under  the  guarantee,  signed 
the  letter  referred  to. 

"  There  are  some  vague  allegations  of  the  trustee  being  in 
collusion  with  the  defenders,  which  seem  to  assume  no  tan- 
gible form,  except  that  with  regard  to  a  second  dividend  of 
£31  :10:4,duebyMoodie,andrecelvedbythodefendeit  The 
pursuer  states  that  sum  to  have  been  paid  of  this  date  by  tbo 
trustee,  and  received  by  the  defenders,  without  any  authority 

"  The  defender*,  founding  upon  their  averred  guarantee,  sub- 
sequently, in  (September  1847,  raised  an  action  in  this  Court 
against  the  pursuer,  a?  liable  for  the  balance  of  £886 : 4 : 6,  due 
in  respect  of  their  furnishings  to  Hoodie,  under  the  guarantee, 
after  deduction  of  the  sums  directly  drawn  by  them  from 
Moodle's  estate,  and  of  the  dividends  also  drawn  upon  the  pre. 
tent  pursuer's  ranking.    Tbe  present  pursuer  gave  in  defences 


•  These  defences  * 


."  1.  There  a 


no  relevant  or  spe- 

t  the  conclusions  of 

tbe  summons.  4.  The  dividends  having  been  paid  to  the  de- 
fenders by  the  voluntary  act  of  the  pursuer,  with  lull  know- 
ledge, or  with  full  means  of  knowledge,  of  all  the  circumstan- 
ces attending  the  demand,  no  action  lies  for  repetition  of  the 
sums  so  paid,  even  supposing  it  could  be  shewn  that  they 
were  made  without  sufficient  consideration,  or  that  the  pur- 
suer was  not  legally  responsible  for  tbe  debt  to  which  tbey 
were  applied." 


the  oath  of  the  defender  (the  pnrsuer  here).  He  gave  a  de- 
position, which  appears  to  have  been  negative  of  the  reference, 
and  the  pursuers  having  failed  to  prove  the  guarantee,  which 
was  denied,  the  defences  were  sustained,  and  the  pnnraeis  (the 
present  defenders)  found  liable  iu  expenses. 

"Borne  months  thereafter,  the  present  action  was  brought 
for  repetition  of  the  payments  made  lo  the  defenders  by  lbs 
pursuer,  of  his  dividends  on  Hoodie's  estate. 

"  Tbe  pursuer  wishes  to  read  in  this  case  his  deposition  is 
the  former  action.     He  has  produced  no  authority  for  such  a 

Eroceeding,  and  the  Lord  Ordinary  ventures  to  think  it  plainly 
icompetent.  That  oath  was  emitted  under  the  judicial  com- 
pact implied  in  the  reference,  and  cannot  be  extended  to  soy 
higher  consequences  than  the  decision  of  the  action  in  which 
it  was  made,  nor  appealed  to  as  evidence  in  the  pureaor's  fa- 
vour in  another  action,  though  between  the  same  parties,  sad 
founded  on  the  same  basis,  and  involving  the  same  guarantee, 
hut  with  totally  different  conclusions.  But  though  the  pur- 
suer cannot  be  allowed  to  read  his  deposition  in  that  action, 
tbe  Lord  Ordinary  is  inclined  to  think  the  decree  mat  be 
founded  on,  and  be  read  with  reference  to  the  record  on  which 
it  is  pronounced,  and  that  it  must  be  held  to  have  sustained 
the  specific  defence  that  there  was  no  guarantee,  and  therefuni 
no  debt.  The  first  question  is,  how  far  this  plea  will  avail 
the  pursuer. 

"  If  this  action  be  a  eondietio  indtbiti,  the  plea  is  plainly  una- 
vailing ;  for  it  is  impossible  for  tbe  pnrsuer  to  allege,  and  hi 
does  not  allege,  that  he  was  in  any  respect  in  ignorance  of  Uu 
facts;  and  it  is  now  settled,  and  by  repeated  judgments  of  tbe 
House  of  Lords,  that  such  an  action  will  not  lie  for  repetition 
of  payments  made  in  ignorance  of  law. 

"The  Lord  Ordinary  is  of  opinion  that  the  present  action  ii 
eondietio  indtbiti,  and  nothing  else  ;  and  that  the  pnrsuer,  there- 
fore, as  regards  the  payments  made  under  his  letter,  has  no 
relevant  ground  of  action.  Tbe  pursuer  attempted  to  say  that 
this  was  not  a  eondietio  indebiti,  but  that  it  was  simply  an  action 
against  the  defenders,  catling  upon  them  to  pay  over  money 
of  bis  held  by  tbem  on  deposit,  or  in  security,  or  upon  some 
other  ground  not  specialty  assigned.  The  Lord  Ordinary  thin tl 
that  this  explanation  of  the  action  cannot  be  received.  Them 
is  no  writing  in  the  matter,  except  the  general  mandate  to 
pay  money,  which  is  admitted  to  have  authorized  a  payment 
to  the  defenders.  The  payment  thus  made  was  demanded  by 
the  defenders,  upon  an  averment  of  the  guarantee,  and  it  was 
paid  under  a  threat  of  legal  proceedings  if  tbe  payment  wai 
then  withheld  upon  denial  of  the  guarantee,  or  any  other  pre- 
text. It  appears  to  the  Lord  Oiilinaiy  that  this  Is  quite  suf- 
ficient to  stamp  the  action  as  a  eondietio  indebiti ;  nor  does  he 
see  that  the  explanation  of  tbe  pursuers,  which  is  not  averred 
could  be  proved  by  parole,  can  qualify  the  nature  of  tbeaction, 
so  as  to  exempt  it  from  decision  upon  the  principle  of  comfci" 

"  Tbe  Lord  Ordinary  has  to  observe,  that  the  pursuer's  caw 
stands  In  unfavourable  circumstances.  Since  the  year  1845 
and  1846,  when  tbe  payments  were  made  out  of  the  bankrupt! 
estates,  till  after  the  decision  of  the  action  upon  the  referent* 
to  his  oath  in  September  last,  there  was  no  such  demand  d 
repetition  as  the  present  made  by  the  pursuer.  He  seem 
plainly  to  have  supposed  that  his  oath  would  serve  him  hen 
as  effectually  as  in  the  other  case. 

"  With  respect  to  the  payment  of  the  second  dividend,  which 
tbe  pursuer  states  was  made  without  authority — an  allegation, 
however,  which  the  defenders  deny— the  Lord  Ordinary  is  of 
opinion,  that  as  no  objection  was  made  to  the  application  of 
this  dividend,  any  more  than  to  the  first,  the  pursuer's  proper 
remedy  is  against  tbo  trustee  on  Hoodie's  sequestrated  estate, 
who  must  be  held  to  have  that  money  in  his  hands,  if  be  can- 
not shew  that  be  paid  it  under  the  pursuer's  authority.  The 
trustee  is  tbe  party  properly  and  directly  liable  to  tbo  pursuer, 
and  he  may  havo  bis  own  defence,  quite  sufficient  to  meet  tba 
claim.  There  is  no  allegation  of  insolvency  or  inability  ( 
part  of  the  trustee  to  meet  any  demands  upon  him." 

The  pursuer  reclaimed,  and  pleaded — 
If  the  mandate  of  the  pursuer  was  an  order  to  pay  money  fcr 
value  received,  as  the  defenders  and  the  Lord  Ordinary  seemed 
to  maintain,  then  it  was  a  bill,  and  so  there  was  an  end  to  th» 
case.— Sutherland  v.  Mnnro,  13th  Nor.  1947.     But  it  could  not 
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be  maintained  that  any  value  web  received,  for  the  alleged  gua- 
rantee had  been  disallowed.  On  their  own  shewing,  tbererore. 
Hie  defenders  had  no  right  to  return  thin  money,  and  accord- 
ingly they  were  driven  to  pat  their  case  on  the  pursuer's  state- 
ment,— and  their  argument  was,  that,  as  he  admitted  they  were 
ciiking  a  claim  against  him  at  the  time  he  made  over  the 
money,  he  mntt  lie  held  to  have  done  so  in  respect  of  that 
claim.  Bat  if  the  defenders  put  their  case  solely  on  the  pur- 
suers statement,  they  must  take  that  statement  entire.  Now, 
•hat  the  pursuer  stated  was,  that  he  never  allowed  the  claim 
to  be  a  good  one,  but  being  unwilling  to  be  annoyed  at  the 
timr,  he  banded  over  this  money  as  a  deposit  until  it  should 
te  settled  whether  there  were  a  claim  or  noL  It  had  been 
Kttlcd  that  there  was  no  claim ;  and  that  being  the  fact,  what 
right  bad  the  defenders  to  retain  the  money  ?  This  was  not  a 
eve  of  totHctio  indetati;  the  pursuer  did  not  claim  the  money 
«s  baring  been  paid  in  error,  hut  because  the  money  was  his, 
sad  had  been  paid  by  him  as  such.  If  the  defender's  letter 
■as  not  a  bill,  it  was  a  mandate  ;  if  so,  it  must  he  held  in 
point  nf  law,  that  the  money  was  ordered  to  be  paid  over, 
to  be  lield  for  the  mandant's  behoof,  and  the  money  must  be 
held  to  have  been  received  as  the  mandauta  money.  It  was 
a  question  of  evidence;  and  being  u  case  of  mandate,  the  pre- 
Kuoption  was,  that  the  money  was  paid  as  the  mandant's 
money.  The  defenders  bad  no  proof  on  the  other  side.  There 
vat  nothing  in  evidence  which  advanced  their  case  one  step, 
empt  the  pursuer's  statement — but  that  was  a  statement  of 
deposit,  and  most  therefore  he  taken  as  such.  At  any  rate, 
the  pursuer  was  entitled  to  the  benefit  of  the  defenders'  oatb. 

Iffrf/aafiee-CTent— There  is  no  difficulty  hereif  we  consider 
the  case  which  the  pursuer  himself  states;  and  all  the  plausi- 
bilitv  of  Mr.  Penney'n  argument  arose  from  his  assuming  that 
the  defenders  were  obliged  to  refer  to  his  statement  to  make 
Mtsc&se.  But  that  is  not  so.  The  pursuer  cannot  make  a  case 
on  this  mandate,  on  the  ground  that  the  defenders  are  liable, 
■  baring  received  his  money  as  his  agents.  I  could  have  un- 
derstood that  argument  if  the  document  could  have  borne 
n:h  a  construction.  But  it  is  not  capable  of  the  construction 
which  sir.  Penney  all  along  assumed  it  was  to  bear  For  If 
A  gives  a  letter  to  B,  telling  C  to  pay  a  certain  sum  to  D, 
Hia  proof  that  he  was  to  pay  It  to  D  as  an  individual;  and 
if  it  is  to  he  paid  for  A,  the  letter  mnst  bear  that  It  is  as 
■gent  for  A  it  is  to  he  paid  to  D.  What  tbe  pursuer  says  is, — 
taese  parties  bad  a  claim  against  me ;  it  was  not  a  good  one, 
ndl  did  not  Admit  it  to  be  inch;  hut  being  unwell  at  the 
6a»,  and  unwilling  to  he  harrassed  by  them,  I  gave  this 
letter  to  Collie  desiring  Gourlay  to  pay  the  dividend  to  them, 
lit  then  be  adds,  that  be  did  this  with  no  view  of  admitting 
a* liability,  but  merely  to  be  held  by  them  till  tbe  matter  was 
settled. 

How,  that  Additional  statement,  the  pursuer  having  once 
declared  it  wan  on  account  of  tbe  claim  tbe  money  was  paid, 
it  Bet  with  him  to  prove.  There  is  no  question  here  of  eon- 
*o*  ibjUmL  The  pursuer  allows  the  money  was  paid  to  a 
party  who  stated  himself  to  be  a  creditor,  and  who  was  about 
toaase  diligence  against  him.     Does  it  not  lie,  then,  with  the 

Onto  prove  the  case  be  now  states  1  It  is  clear,  therefore, 
he  is  not  entitled  at  present  to  demand  this  money  back 
M  defenders.  He  may  refer  the  matter  to  their  oath  if 
osw;  but,  as  the  case  now  stands,  the  money  was,  by 
«  account,  paid  to  a  party  who  maintained  he  had  a 
— *    ihim. 

—I  take  the  same  view.    Why  was  this  money 

■f  to  Collie  but  because  his  master  had  a  claim  against 

is  a  very  curious  kind  of  deposit,  and  the  man- 

_. _o  appearance  of  anything  of  the  kind.    It  is 

■taMMcd  la  any  way,  but  is  simply  an  order  to  Qourlay  to 
■£■■  money  to  Collie.  As  the  case  stands,  I  quite  agree 
*■*  few  Lordship  ;  but  the  pursuer  may,  of  course,  refer  the 
jjsjs*  *o  the  oath  of  the  other  party,  and  so  prove  that  the 
*t*s)fj'  sms  pud  under  special  conditions. 

las]  CfaoUunt — I  agree.  What  the  pursuer  may  be  able  to 
MMMCeafUr,  I  do  not  know  ;  but  on  the  face  of  this  docu. 
ays^tt  Appears  to  me  that  this  was  just  an  arrangement  by 
llp.'fti  pursuer  paid  his  debt  to  Campbell,  by  giving  an 
jsjpfsmfls nitty  to  Campbell's  servant  The  Lord  Ordinary 
"— ' ' " "  *    '  1  on  tbe  ground  of  condiclio  indtbiti,  and  we 

it  that  point 

m  of  the  same  opinion  ;  but  wc  shall  .need 


to  reconsider  the  interlocutor.     This  Is  clearly  not  a  case  of 
condiclio  indebiti. 

The  Court  pronounced  the  following  interlocutor : — 
"Find  the  pa isuer  liable  on  a  mandate  granted  by  him, 
authorizing  the  trustee  on  Hoodie's  sequestrated  estate  to  pay 
to  Alexander  Collie  tbe  dividend  due  to  himself  therefrom  : 
Find  that  it  is  averred  and  admitted  by  the  pursuer  that  the 
payment  to  the  said  Alexander  Collie  was  to  be  made  to  the 
defenders :  Find  that  the  pursuer  himself  states,  that  such 
payment  was  so  authorized  and  directed  by  him,  in  respect 
that  at  that  time  tbe  defenders  had  insisted  on  payment  from 
him  of  a  sum  said  to  be  due  by  him  under  an  alleged  guaran- 
tee for  the  dealings  of  Moodie  with  them,  they  being  creditors 
on  Hoodie's  estate,  and  had  threatened  him  with  immediate 
lean!  proceedings  if  that  claim  was  not  satisfied ;  andtnatthe 
pursuer  granted  the  said  mandate  to  prevent  further  annoy- 
ance on  that  head :  Find  that  the  pursuer  further  avers  that 
the  said  payment  was  made  merely  to  lie  as  a  deposit  in  tbe 
bands  of  the  defenders,  until  the  claim  under  the  said  guaran- 
tee was  ascertained  and  settled  :  Find  that  it  is  incumbent 
on  the  pursuer  to  prove  that  a  payment  made  under  the  un- 
conditional mandate  in  question  was  truly  a  deposit,  as  averred 
by  him  :  Find  that  the  pursuer  has  failed  to  prove  that  such 
payment  was  a  deposit :  Therefore,  refuse  the  prayer  of  tbe 
reclaiming  note,  with  additional  expenses;  of  new  assoilzie 
tbe  defender,  and  decern ;  allow  an  account,"  &c. 

Lord  Ordinary,  Butherfurd. — Ad.  Penney,  P.  Fraser  ;  An- 
drew Howden,  W.8.  Agent. — Alt.  Neaves,  Mackenzie;  John 
W.  Mackenzie,  W.8.  Agent.— R.  Clerk.— (W.O.T.) 

2Lrf  November  1851. 

First  Division. 

No.  18. — Gboikie  Callon  and  others,  Advocators,  v. 

Hen  Ft  v  Shanks,  Bespondent. 

Proof— Payments — Onus  Probandi — The  Buyer  of  a  lot  of  barley 
granted  hit  bill  /or  (As  price,  and  immediately  aflerwarae  declared 
hit  insolvency.  He  offered  a  competition,  which  oat  accepted 
by  hit  creditors,  including  the  teller  of  the  barley— the  acceptance  of 
the  teller  being  conditional  on  payment  within  a  thort  period.  Be 
returned  to  the  teller  a  portion  of  the  barley,  amounting  to  a  earn 
very  nearly  identical  in  amount  srith  the  composition  corretponding 
to  the  price  due  in  raped  of  the  purchase,  There  woe  no  evidence 
to  thew  whether  Out  redelivery  of  a  portion  of  the  barley  look 
place  before  or  after  the  offer  and  acceptance  of  compoiition.  The 
intolvent  purchaser  averred  that  the  re-delivery  to  the  teller  uat  the 
compoiition  which  the  latter  had  agreed  to  accept,  and  that  the  debt 
vu  therefore  extinguished, — there  being  no  other  legitimate  purpose 
to  which  the  re-delivery  could  be  aicribed.  Jfo  other  payment  of 
compoiition  to  the  teller  having  taken  place — Held,  that  U  watfor 
the  debtor  to  prove  payment  of  composition  to  the  creditor ;  that  if 
the  re-delivery  took  place  before  the  settlement  of  the  eompotilion,  it 
could  not  be  payment  of  the  eompotilion  ;  that  there  being  no  evi- 
dence on  thit  point,  there  vai  a  failure  on  the  delitor'i  part  to  prove 
atinction  of  the  debt ;  and  that  the  creditor  wai  therefore  entitled 
to  proceed  with  diligence  upon  it. 

This  was  an  advocation  of  a  judgment  pronounced  in 
the  Sheriff-Court  of  Airdrie. 

The  respondent  sold  to  Callon  and  Anderson  a  lot  of 
barley  for  £43 :  7s.  The  purchasers  granted  their  bill 
for  this  sum  on  8  th  December  1843,  payable  three 
months  after  date. 

On  1st  January  following,  Callon  and  Anderson  de- 
clared themselves  insolvent;  and  upon  the  6th  of  the 
same  month  an  agreement  was  entered  into  between  them 
and  their  creditors  (including  the  respondent),  whereby 
the  latter  accepted  an  offer  of  composition  of  8s.  per 
pound.  Under  this  agreement,  the  composition  payable 
to  the  respondent  was  about  <£17. 

It  was  averred  on  his  part,  and  not  denied  on  the  other 
side,  that  his  acceptance  was  conditional  upon  payment 
of  the  composition  being  made  within  two  months  of  the 
acceptance. 

Callon  and  Anderson  re-delivered  to  the  respondent  a 
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portion  of  the  barley  which  they  had  bought  from  him, 
amounting  in  value  to  about  £17.  There  was  no  evi- 
dence, other  than  what  is  referred  to  in  the  Lord  Ordi- 
nary's interlocutor,  whether  this  re-delivery  took  place 
before  or  after  the  arrangement  as  to  the  composition. 

The  bill  having  fallen  due,  it  was  protested — and  the 
respondent  proceeded  to  execute  diligence  by  poinding 
and  sale.  Before  the  sale  was  carried  into  effect,  Gallon, 
who  had  obtained  from  his  partner  Anderson  a  convey- 
anco  of  the  effects  which  the  respondent  had  attached  by 
his  poinding,  applied  for  an  interdict,  on  the  ground  that 
the  respondent's  debt  was  extinguished  by  the  re-delivery 
of  a  part  of  the  barley  in  payment  of  his  composition. 

The  Sheriff  granted  interim -interdict,  authorized  the 
effects  to  be  sold  "  for  behoof  of  whom  it  might  concern," 
and  conjoined  the  process  of  poinding  and  sale  with  the 
process  of  interdict. 

Compearance  was  made  for  Wright,  Sons  and  Wright, 
creditors  of  Callon  and  Anderson,  who  joined  with  Cal- 
lon  in  opposing  the  sale  under  the  respondent's  diligence, 
on  the  ground  that  he  had  received  the  composition  due 
on  his  debt  in  the  shape  of  a  re-delivery  of  part  of  the 
barley  previously  sold  by  him  to  the  bankrupts. 

On  the  question,  whether  the  re-delivery  was  intended 
and  received  as  payment  of  the  composition,  the  evidence 
relied  on  by  the  advocators  was  as  follows : — 1 .  The  cor- 
respondence in  amount  of  the  composition  due  to  the  re- 
spondent with  the  value  of  the  barley  re-delivered;  2. 
The  fact  that  the  respondent's  charge  gave  credit  for  £1 7 ; 
3.  The  absence  of  any  other  ground  to  which  such  pay- 
ment could  be  ascribed,  except  the  granting  of  an  illegal 
preference;  and,  4.  The  following  excerpt  from  the  re- 
spondent's books : — 
1643.  Messrs.  Callon  and  andkusok.   1843.  AnumtEBRiwnr. 
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The  Sheriff-substitute  (Archibald  Smith)  pronounced 
the  following  interlocutor: — 

"  Finds  that  there  are  no  admissions  In  process  to  instruct, 
and  that  the  pursuers  have  failed  to  prove  that  Henry  Shanks 
obtained  payment  of  the  composition  of  which  be  agreed  to 
accept;  and  In  respect  George  Callorj  applied  for  Interdict,  and 
the  compearers  Wright,  Sons  and  Wright,  appeared  in  said 
process  of  interdict  on  the  ground  that  Shanks  had  been  paid 
the  composition — Therefore,  in  the  process  of  interdict,  assoil- 
zies the  defender  Henry  Shnnks.  and,  in  the  process  of  poind- 
ing and  sale,  prefers  the  said  Henry  Shanks  to  the  sum  of 
£22  ;  18  ;  1  sterling,  being  the  amount  of  the  proceeds  of  sale 
consigned  in  the  bands  of  the  clerk  of  court,  and  decerns:  Finds 
George  Callon,  and  Wright,  Sons  and  Wright,  liable  in  the  ex- 
penses of  the  conjoined  actions. 

"  JVofe. — It  appears  to  the  Sheriff -milwtitiite  that  the  whole 
case  turns  on  the  point,  whether  Shanks  was  paid  the  compo- 
sition he  agreed  to  accept.  That  is  neither  admitted  in  pro. 
cess  nor  instructed  by  the  proof  now  advised.  He  undoubtedly 
received  a  quantity  of  barley  after  be  obtained  the  bill  for 
£43  :  7s.,  but  he  received  this  barley  before  Callon  and  Ander- 
son had  called  the  meeting  of  their  creditors,  and  before  be 
agreed  to  accept  a  composition.    The  composition,  therefore, 


which  he  agreed  to  accept  of,  must  be  held  to  be  cm  the  debt, 
less  the  value  of  the  barley.  Khanlu  having  therefore  been 
paid  nothing  of  his  composition,  was  entitled  to  use  diligence 
to  recover  his  whole  debt,  and  Callon  had  no  right  to  inter- 
fere by  interdict  to  prevent  the  sale,  nor  could  Wright,  Sons 
and  Wright,  compete  with  Shanks'  completed  diligence  by  ap- 
pearing in  said  process  of  interdict." 
To  this  judgment  the  Sheriff  (Alison)  adhered. 

Callon,  and  Wright,  Sons  and  Wright,  presented  a 
note  of  advocation. 

The  Lord  Ordinary  pronounced  the  following  interlo 

"  Advocates  the  cause,  and  finds,  1™>.  That  the  respon- 
dent in  this  advocation,  Henry  Shanks  (defender  in  the  origi- 
nal process  before  the  Sheriff),  is  seeking  to  follow  ont  poind- 
ing and  other  diligence  for  an  alleged  balance  as  due  on  a  bill 
for  £43  :  7a.  dated  6th  December  1843,  granted  by  the  admen 
tor  George  Callon,  and  his  partner  William  Anderson,  brewers 
in  Airdrie,  to  the  respondent,  and  payable  three  months 
after  date,  which  bill  was  granted  for  barley  sold,  shortly  be- 
fore the  date  of  the  bill,  by  the  respondent  to  the  advocator 
and  his  partner.  2do.  That  apparently,  between  the  purcbans 
of  the  said  barley  and  the  granting  of  the  said  bill,  or  invntdi- 
attlf/afterit  (as  admitted  by  the  respondent  on  record),  the  r aid 
Callon  and  Anderson  became  insolvent,  and  opened  a  treaty 
with  their  creditors  for  a  composition  of  8s.  per  pound  on  their 
debts.  8(i'o.  That  the  proposition  for  the  said  composition 
was  reduced  into  writing  by  the  agreement  No.  8  of  process, 
on  or  before  6th  January  1P44,  and  the  respondent  subscribed 
that  agreement  in  token  of  his  acceptance  of  the  composition, 
while  the  bill  was  current  and  lvlng  in  a  bank  discounted. 
47o,  That  the  said  bill  fell  due  on  11th  March  1844,  and  in  a 
short  time  thereafter  the  respondent  caused  a  charge  to  In 
given  to  the  advocator  for  payment  of  the  said  bill,  deducting 
£17  sterling  as  having  been  paid  by  the  debtors  to  account : 
and  the  respondent  proceeded  with  poinding  for  the  balance, 
which  gave  rise  to  the  summary  application  to  the  Sheriff, 
which  was  the  foundation  of  the  present  proceedings,  ito. 
That  the  said  sum  of  £17  corresponds  almost  exactly  with  the 
amount  of  the  composition  agreed  to  be  taken,  deducting  a 
trifle  for  interest  to  the  period  when  the  composition  was  pay- 
able ;  and  the  respondent  has  not  proved  any  fact  or  cireum, 
stance  to  shew  that  the  £17  was  paid  for  any  other  legit  iron  to 
purpose,  Or  on  any  other  account.  Under  these  circumstance*, 
finds  that  the  £17  credited  in  the  charge  must  be  imputed  and 
held  aa  payment  of  the  composition  on  the  said  bill,  and  «- 
tingnished  all  further  claim  for  the  same  by  the  respondent : 
Therefore,  alters  the  interlocutors  of  the  Sheriff  complained  Of: 
Finds  that  the  respondent  isnot  entitled  to  insist  farther  in  dili- 
genoe  on  the  said  bill,  and  grants  the  interdict  in  terms  of  the 
original  complaint :  Finds  the  respondent  liable  in  expense* 

The  respondents  reclaimed.     At  advising, 

lord  Jutliee-OeneraL— The  Lord  Ordinary  goes  on  the  vie", 
that  this  re-delivery  of  barley  was  an  illegal  preference  obtained 
by  the  respondent.  That  is  not  the  question  before  na  Tea 
oiily  point  with  which  we  have  to  deal,  is,  whether  Shanks  re- 
ceived payment  of  the  composition  efleiring  to  the  bill  o° 
which  he  used  diligence.  I  do  not  think  there  was  sufficient 
evidence  of  such  payment ;  and  I  therefore  concur  with  tns 
Sheriff. 

Lord  Fulftrfen  -It  is  with  some  regret  that  I  find  my**1 
obliged  to  differ  from  the  Lord  Ordinary.  For  In  this  compli- 
cated case,  in  which  neither  party  can  claim  much  credit  for 
consistency  of  statement,  I  am  by  no  means  snre  that  any  in- 
justice iB  done  by  the  interlocutor  submitted  to  review. 

But,  unfortunately,  there  Is  a  principle  of  law  involved  in 
the  case,  and  we  must  be  on  onr  guard  against  infringing  K, 

ae— Was  the  saB irf 
d  the  original  debt, 

Now,  the  only  evidence  we  have  of  the  payment,  is  the  ad- 
mission of  the  respondent  Shanks  in  the  original  eharge,  ana 
he  there  describes  It  as  a  payment  to  account.  On  *"*  ww 
band,  Callon,  in  his  original  petition,  did  not  aver  that  there 
was  any  payment  of  composition,  but  stated,  Uia*  there  was 
return  of  a  quantity  of  grain,  made  in  order  to  confer  an  ■"- 
duo  preference  on  Shanks.     And  it  appeals  from  the  entry  ui 
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Shanks'  books,  the  £17  wan  the  mine  of  so  much  groin  re- 
turned. Now,  Independently  of  the  i ra probability  of  a  com- 
position being  paid  In  this  way.  there  remainR  one  point,  which 
is  indispensable  to  make  out  the  case  against  Shanks — via.  thst 
the  repayment  or  restoration  of  grain,  whichever  it  was,  took 
place  after  the  composition  was  arranged.  If  it  took  place  be- 
fore the  composition  was  contemplated,  it  could  not  be  a  pay- 
ment of  composition. 

Now,  upon  this  the  evidence  is  a  blank.  And,  therefore,  I 
must  come  to  the  conclusion  adopted  in  the  Inferior  Court, 
that  the  advocator  has  failed  to  make  oat  his  case. 

Lord  Caninghame. — I  must  own,  that  notwithstanding  what 
I  hare  heard,  I  retain  very  clearly  the  opinion  expressed  in 
my  interlocutor.  The  facta  here  established, — in  part  by  the 
juinaal  etatementi  of  the  reclaimer, — in  part  by  the  extracts 
from  his  books, — and  by  the  fact  of  the  delivery  after  bank. 
raptcvof  a  commodity  corresponding  within  a  shilling  with  the 
composition  on  the  amount  of  the  defender's  debt,— are  to  my 
mind  conclusive  of  the  met  that  the  debt  was  extinguished. 
I  cannot  resist  such  an  accumulation  of  evidence,  and  am  not 
at  all  moved  by  the  remark,  that  the  £17  worth  of  barley 
given  back  to  the  defender  is  not  entered  in  his  loose  memo- 
raodum-book,  specially  as  tormonfirm.  The  furores  themselves 
ariionnt  to  proof;  and  no  other  feasible  explanation  of  that 
irri'Rular  transaction  is  given  by  the  defender. 

Lord  Ivory. — I  do  not  think  there  is  sufficient  evidence  that 
this  re-delivery  of  barley  was  in  payment  of  the  composition. 
Were  I  satisfied  that  this  was  an  illegal  preference,  I  should 
then  have  felt  inclined  to  attribute  it  to  the  composition.  If 
received  after  the  date  of  the  composition,  it  must  have  been 
in  jiayment  of  it. 

The  Court  pronounced  the  following  interlocutor: — 

"  Recol  the  interlocutor  reclaimed  against :  Find  that  there 
are  no  admissions  in  process  to  Instruct,  and  that  the  advoca- 
tor have  failed  to  prove,  that  Henry  Shanks  obtained  payment, 
of  the  composition  of  which  he  agreed  to  accept :  Therefore, 
repel  the  reasons  of  advocation,  and  remit  the  cause  rimpUeUer 
to  the  Sheriff ;  and  decern." 

Lord  Ordinary,  Cuninghomo.— For  Advocator,  Inglls,  Hacfitr- 
lane  ;  William  Huir,  S.B.C.  Aoent.—AU.  SoL-den.  (Deas), 
Pattison ;  Campbell  and  Trail,  W.S.  Ago*.— W.  Clerk.~'F.R.) 

21st  November  1861. 

Biooxn  Division. 

No.  19. — The  Natiohal  Exchange  Co.,  Pursuers,  v. 

William  Easton,  Defender. 

Proof — Con  tract—  Con  si  ruction — Joint-Stock  Co  rapany-  Trans- 
fer — Colls — The  contract  of  copartnery  of  a  joint-flock  company 
provided,  that  tkt  noma  of  the  partner!  thould  be  entered  in  a  boot — 
thnt  a  certificate  thould  be  given  to  each — thai  an  abstract  of  ail 
trantfen  ehould  be  recorded  in  Che  company's  bookt — and  that  the 
' ■-' es  in  the  book*,  and  the  certificates,  thovld  U  the  ontyt  '' — 
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Contract — Construction — Joint-Stock  Compnny — Calls — The 


amalgamated  with  another,  the  contract  of  i 
that  notice  ihould  be  given  by  advertitement  in  Ike  Gazette.  Held 
that  the  notice  viae  ruled  by  the  contract  of  amalgamation,  and  that 
the  Gazelle  notice  vat  enffiaent  to  make  a  shareholder  liable  though 
no  circular  had  been  eent. 

The  National  Exchange  Company  of  Glasgow  was  a 
joint-stock  company,  instituted  in  1845,  for  the  purpose 
of  lending  money  on  security,  and  carrying  on  banking 
business  generally. 

The  contract  of  copartnery  provided — 

"9.  The  directors  shall  be  bound  to  cause  the  names  and 
designations  of  the  several  persons  and  parties  entitled  to,  or 
holding  sbores  of  the  stock  of  the  company,  with  the  number 
of  shores,  to  be  entered  from  time  to  time  In  a  book  to  be 
kept  for  the  purpose,  to  be  signed  by  the  secretary  or  other 
officer  of  the  company,  who  shall  grant  and  deliver  a  certificate, 
..  i    .._     ■     j  'nnKhform  at  the  director* shall  appoint,  to 


every  such  partner,  specifying  the  number  of  shares  of  each 
such  partner,  and  that  on  demand,  and  on  payment,  for  be- 
hoof of  the  company,  of  the  stun  of  five  shillings. 

"  10.  All  transferences,  assignments,  and  deeds  of  conveyance 
of  the  company's  stock,  and  shares  thereof,  shall  be  prepared 
ai^d  completed  by  the  law -agents  of  the  company  "for  the  time 
being,  at  the  expense  of  the  granter  and  grantee,  and  shall, 
with  all  deeds  granted  norlit  eauta,  and  confirmations  thereof, 
or  by  right  of  succession  ab  inteitato,  or  an  abstract  thereof, 
after  being  executed  and  completed,  be  recorded  in  a  proper 
book  or  books  to  be  kept  for  that  purpose  by  the  company, 
under  the  immediate  superintendence  of  the  secretory,  or  of 
such  other  officer  or  officers  as  may  be  appointed  by  the  direc- 
tors, which  secretary,  or  officer  or  officers,  are  hereby  directed 
to  endorse  a  certificate  of  the  recording  of  such  sole,  transfer- 
ence, or  right  of  succession  upon  the  same,  and  upon  payment 
of  such  fees  as  shall  be  fixed  by  the  directors,  by  a  minute  in- 
serted in  their  sederunt  book. 

"  11.  It  is  hereby  specially  provided,  declared,  and  agreed  to, 
that  the  said  books,  or  the  said  certificates  to  be  granted  as 
aforesaid  respectively,  shall  be  the  only  sufficient  evidence  of 
proprietorship  of  shares  in  this  company," 

The  contract  farther  provided,  §  25,  that  the  direc- 
tors should  have  power  to  make  calls,  eight  days'  pre- 
vious notice  at  least  being  "  given  of  the  date  of  pay- 
ment of  each  call,  by  circular  dispatched  through  the 
post-office  to  each  partner." 

In  the  course  of  the  same  year,  the  Exchange  Com- 
pany was  amalgamated  with  the  Glasgow,  Greenock,  and 
Port-Glasgow  Investment  Company,  which  merged  in  the 
Exchange  Company.  The  deed  of  agreement  by  which 
the  amalgamation  was  made  ratified  the  original  con- 
tract, and  provided  that  the  business  of  the  united  com- 
panies should  be  carried  on — 

"under  the  whole  regulations,  rales,  obligations,  and  provi- 
sions specified  and  contained  in  the  said  contract  of  the  Na- 
tional Exchange  Company,  to  which  reference  is  here  had, 
and  which  Is  here  held  as  repeated,  save  and  except  where  the 
same  are  hereby  varied,  altered,  modified,  amended,  or  en- 
larged." 

The  deed  of  amalgamation  subsequently  empowered 
the  directors  to  make  farther  calls — 
"  providing  always  that  previous  public  notice  shall  he  given 
of  at  least  twenty-one  days  before  the  payment  of  such  call, 
by  advertisement  in  the  Edinburgh  Goxette,  and  in  one  or 
more  of  the  newspapers  published  in  Glasgow." 

The  defender  was  an  original  holder  of  80  shares  of 
the  Exchange  Company's  stock,  and  in  December  1847 
he  purchased  110  additional  shares  from  James  Lawcock. 

On  the  17th  of  the  same  month,  a  deed  of  transfer 
was  executed,  whereby  the  defender,  for  the  80  shares 
originally  standing  in  his  name,  and  Lawcock  for  the 
110  shares  purchased  from  him  by  the  defender,  (the 
price  whereof  was  acknowledged  by  the  transfer  to  have 
been  paid  to  him  by  the  defender),  transferred  and  made 
over  the  whole  190  shares  to  the  defender  in  liferent, 
and  to  his  marriage-contract  trustees  in  fee — the  trans- 
fer further  declaring— 

"  And  I,  the  said  William  Easton,  for  myself,  and  taking  bur- 
den on  me  for  said  trustees,  do  hereby  take  and  accept  the 
said  capital  stock  and  shores,  and  become  a  shareholder  and 
partner  of  the  said  National  Exchange  Company,  subject  to, 
and  I  bind  and  oblige  myself  and  my  said  trustee*  to  imple- 
ment, perform,  and  fulfil  the  whole  obligations  and  conditions, 
rules  and  regulations,  contained  In  the  deeds  of  constitution 
or  contracts  of  copartnery,  and  deeds  of  accession,  or  other 
deeds  and  contracts,  of  a  copartnery  nature,  of  the  sold  Na- 
tional Exchange  Company." 

This  transfer,  numbered  964,  was  delivered  to  the 
company,  and  returned  by  them  marked  on  the  back, 
"21st  December  1847,  j]  B."— being  the  initials  of  the 
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secretary.  The  expenses  of  the  "  stamp,  fee  of  transfer, 
and  recording  do.,"  were  also  marked  on  the  back,  and 
again  Initialed  J.  B. 

The  marriage-contract  trustees  did  not  accept  the 
transfer ,  and  ultimately  repudiated  it. 

The  present  was  an  action  for  £1 90,  being  a  call  of 
XI  on  each  of  the  shares  held  by  the  defender. 

Various  pleas  were  stated  by  the  defender  in  the 
Onter-Hoose,  which  it  is  not  necessary  to  advert  to,  as 
they  were  not  pressed  in  the  Inner-House. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Finds  it  admitted  that  the  defender  Mr.  Easton  Is,  and 
has  l*cii  from  the  beginning  of  1840,  i  partner  and  shareholder 
of  the  pursuers'  company  to  the  extent  of  80  shares;  and  finds 
it  established  by  the  evidence  in  process,  that  be  is,  and  has 
been  since  tbo  17th  of  December  1647,  also  a  partner  and 
shareholder  of  the  said  company  to  the  extent  of  110  shares 
more :  Finds  that  the  call  pursued  for  was  duly  made  and 
notified,  in  terms  of  the  contract;  and  finds  that  the  other 
allegations  made  for  said  defender  are  irrelevant  to  support 
his  defence  against  the  present  action  :  Therefore  repels  the 
defences,  and  decerns  against  the  said  defender  in  terms  of 
the  libel :   Finds  expenses  doe,  and  remits  the  account,"  &c 

To  this  interlocutor  was  appended  a  note,  which  is  not 
inserted  here,  as  it  referred  entirely  to  the  pleas  passed 

The  defender  reclaimed,  and  pkaekd — 1.  In  order  to 
make  the  call  good,  it  ought  to  have  been  notified  by 
circular  sent  through  the  post-office.  There  was  no 
evidence  that  any  such  had  been  sent  to,  ranch  less  re- 
ceived by  the  defender.  The  deed  of  agreement  did  not 
repeal,  but,  on  the  contrary,  enlarged  the  provision  of  the 
original  contract  with  regard  to  notices.  2.  It  was  ad- 
mitted that  the  defender  was  a  holder  of  80  shares,  but 
there  was  no  evidence  of  his  proprietorship  of  the  other 
110.  The  contract  provided  that  all  the  shareholders' 
names  should  be  entered  in  a  book,  and  a  certificate  there- 
of should  be  given  to  each  partner;  and  further,  that 
abstracts  of  all  transfers  should  be  recorded  in  a  book  to 
be  kept  for  that  purpose,  such  certificates  or  entries  in 
such  books  being  the  only  proof  of  ownership.  Now, 
here,  no  certificate  had  ever  been  given  to  the  defender, 
and  his  name  was  not  entered  in  any  books  such  as  those 
described  in  the  contract,  nor,  indeed,  did  it  appear  that 
any  such  books  were  kept  by  the  company. 

The  pursuers  anmxred — 1 .  The  proper  method  of  noti- 
fying the  calls  was  by  advertisement,  and  the  advertise- 
ments of  the  call  in  question  were  produced.  2.  The 
provisions  of  the  contract  were  sufficiently  complied  with 
by  the  entries  in  the  company's  books.  But,  in  fact, 
these  provisions  were  intended  solely  for  the  benefit  of 
the  company,  if  sued  by  a  party  alleging  himself  to  be 
a  shareholder ;  and  where  the  company  were  suing,  it 
was  competent  for  them  to  prove  ownership  in  any  way 
whatever.  Here  the  evidence  was  complete. — Weatherly 
v.  Tumbull,  3d  June  1824.  Allan  v.  Turnbull,  8th 
April  1834,  House  of  Lords.  Burnes  v.  Pennell,  16th 
July  1849,  House  of  Lords.  [For  the  nature  of  the 
entries  in  the  company's  books,  see  speech  of  Lord  Jus- 
tice-Clerk.] 

Lord  Jmtin-Clerk. — There  are  here  two  separate  objection*, 
one  of  which  Is  applicable  to  both  seta  of  shares.  Thejtrtf  is, 
that  the  call  was  not  properly  notified.  The  sufficient  answer 
to  that  is,  that  notice  was  given  in  the  Gaaette,  which  is  the 
form  of  notice  prescribed  by  deed  of  agreement  The  wound 
objection  is  also  incorrect  In  point  of  fact.    It  is  not  necenary 


to  enquire,  as  was  done  In  some  of  the  cases  quoted,  whether 
§  11  is  to  be  looked  on  as  merely  in  favour  of  the  company, 
and  whether  they  would  he  entitled  to  sue  for  calls,  though 
they  had  not  observed  the  forms  prescribed  by  it,  and  there- 
fore I  avoid  giving  any  opinion  on  that  point.  T'be  main 
question  is,  whether  it  has  been  complied  with  by  the  manner 
in  which  this  party  appears  in  the  books  of  the  company.  Now, 
there  is  here  a  deed  by  which  these  shares  are  validly  trans- 
ferred to  the  defender  ;  it  is  prepared  by  their  agent,  and  pre. 
sel.terl  to  their  secretary  ;  it  is  received  by  him,  and  marked 
by  him  as  recorded.  I  rather  think  the  returning  that  doce. 
ment  with  that  marking  would  be  held  a  certificate  ia  the 
sense  of  the  contract.  Then  §  10  does  not  declare  that  there 
is  to  be  a  book  of  transfers,  but  only  says — (reads  §  10).  Saw, 
here,  we  have  produced  to  as  what  is  called  the  Stock  Ledger 
of  the  company.  It  contains  an  account  in  name  of  Wilson, 
who,  it  appears,  was  the  first  holder  of  the  shares  in  question. 
The  number  of  shares  held  by  him  is  entered  on  one  side,  and 
the  calls  paid  by  him,  on  the  other.  On  2d  November  1847, 
there  is  an  entry  of  110  shares  sold  to  Lawcock,  and  the  Dum- 
ber of  the  transfer  is  given.  Then,  in  the  same  way,  an  ac- 
count is  opened  for  these  110  shares,  in  name  of  Lawcock,  and 
on  17tb  December  is  the  entry  of  bis  sale  to  Easton — transfer 
954.  Then,  lastly,  an  account  is  again  opened  in  name  of 
Easton,  in  which  these  shares  are  entered.  Now,  whethel  the 
mode  pursued,  of  entering  in  the  stock  ledger,  was  a  neat  and 
handy  method  of  doing  it,  is  not  the  question  for  us.  It  was, 
no  doubt,  a  slovenly  method,  for  it  requires  one  to  tracu  the 
transfers  through  all  these  different  accounts.  But  all  that  is 
matter  of  regulation  for  the  company ;  it  was  for  them  to  de- 
cide bow  that  was  to  be  dune,  and  tbey  were  satisfied  with 
the  entries  in  the  stock  ledger.  It  contains  tbe  name  of  the 
original  holder  of  the  shares  ;  and  if  he  sells  them,  the  name 
of  the  buyer  is  entered,  and  a  new  account  is  entered  in  his 
name  as  the  holder.  Here,  then,  in  a  book  which  is  to  record 
the  owners  and  the  stock  of  the  company,  Is  entered  the  name 
of  Easton,  as  having  bought  this  number  of  Khares  from  Law- 
cock, and  the  entry  is  made  in  a  way  which  enables  the  shares 
to  lie  traced,  for  they  are  entered  according  to  their  current 
numbers,  and  we  have  the  transfer  of  these  particular  that,  s 
from  Lawcock  to  KasUin,  entered  under  the  name  of  Law- 
cock, and  again  under  the  name  of  Easton.  Con  it  be  said 
that  this  is  not  a  recorded  transfer  T  Mo  doubt  it  is  a  slo- 
venly way  of  doing  the  thing ;  but  the  company  are  si- 
titled  to  do  it  in  this  way  if  they  choose.  Is  this  not  a  com- 
pliance with  §  10  1  It  is  impossible  to  pretend  that  it  don 
not  vest  Easton  with  the  right  as  against  the  company.  If  ">, 
we  cannot  allow  him  to  turn  round  and  deny  his  own  lia- 
bility. It  is  not  unimportant,  that  he  paid  the  first  wj 
without  objection  ;  but,  at  any  rate,  the  company  recorded  the 
transfer  from  Lawcock, — tbey  recorded  this  entry  of  Easton  in 
bis  place, — and,  therefore,  the  provision  was  sufficiently  com- 
plied with. 

Lord  Mtdvyn.— I  quite  concur  with  yonr  Lordship  on  th« 
points  before  us,  without  entering  into  the  question,  wJ""J* 
or  no  t  best  provisions  are  to  be  held  as  intended  solely  to'  the 
benefit  of  the  company. 

Lord  Cotkburn. — The  whole  question  seems  to  me  to  come  w 
this,  whether  or  not  this  party  was  really  and  truly  a  Shan- 
bolder  ;  and  I  can  only  say,  that  if  the  circumstances  had .W" 
reversed, — if  the  company  hod  been  prosperous  instead  of  un- 
fortunate,— and  this  party  bad  been  claiming  against  them,-- 
'  -  ■  .  companv.  or,  these  books,  could 
lat  he  u 

Lord  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor:— 
"  Find  that  tbe  allegations  decided  by  the  Lord  Ordinal '* 
be  irrelevant  have  not  been  insisted  in  under  this  reclaim™ 
note :    Find,  as  to  tbe  notice  of  the  call,  that  the  same  u ' 
gulated  by  the  contract  of  the  amalgamated  corn  pan"*: 
wasdulypabliahedintermsthercol    Quoad  ultra,  adhere,   «*- 

let.Penney.Inglis;  fc^-fiBE*,. 


Lord  Ordinary,  Ivory.— 
i.S.C.  Agent— Alt.  Dea 
Henry  Tod,  W.8.  Ago*.— T.  Cftr*.- 


i,  Mackensie; 
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Stcora  Division. 

No.  20.— Th*  Tay  Febbt  Trostbes  and  others,  Peti- 
tioners, v.  Thb  Edinbcroh,  Pebth,  and  Dundee 
Railway  Company,  BetpondenU. 

Appeal,  Leave  to— Process — In  an  action  of  declarator  at  the  in- 
surtaTif  itatutory  trustees  of  e  ferry,  in  reference  to  alleged  en- 
tnachnenis  on  their  right,  the  Court  granted  an  issue  to  try  the 
amotion  of  /nutation  by  the  pursuers,  who  craved  leare  to  appeal 
m  the  ground  that  inquiry  at  to  possession  teas  irrelevant,  inas- 
much as  their  right  fell  to  be  determined  on  the  construction  of  their 
ttetutti,    Crrcumstama  in  which — Leave  to  appeal  refined. 

TV  petitioners  raised  an  action  of  declarator  against 
Mr.  Dougail  of  Scotscr&ig,  in  which,  founding  on  59 
Geo.  HI.  c.  113  (July  1819),  and  subsequent  statutes 
for  erecting  and  maintaining  ferries  across  the  Tay,  they 
concluded  to  have  it  found  that  he  had  no  right  to  ferry 
or  lo  ply  for  hire  across  that  river,  within  certain  limits, 
tbe  right  of  ferry  within  these  limits  being  by  the  sta- 
tutes founded  on  vested  exclusively  in  the  petitioners. 

Mr.  Dougall  pleaded,  that  his  right  of  ferry  had  been 
in  existence  previous  to  the  passing  of  the  statutes  founded 
on,  and  that,  in  conferring  a  right  on  the  petitioners,  they 
rould  not  be  held  to  have  in  any  way  interfered  with 
til  right. 

A  supplementary  action  was  subsequently  raised  against 
the  respondents,  the  railway  company,  who  had  acquired 
statutory  powers  for  acquiring  the  right  of  ferry  claimed 
by  Mr.  Soott. 

The  actions  having  been  conjoined,  an  issue  was  pro- 
posed by  the  defenders  for  the  purpose  of  trying  the 
question  of  possession  on  the  part  of  the  petitioners. 

The  petitioners  objected  to  an  issue  being  granted,  in- 
asmoch  as  all  enquiry  as  to  possession  was  irrelevant, 
and  that  their  right  fell  to  be  determined  solely  on  the 
soastruction  of  tbe  statutes  founded  on  by  them. 

The  Second  Division  being  divided  in  opinion,  three 
■lodges  from  the  other  Division  were  called  in;  and  par- 
tial having  been  heard,  the  Court,  by  a  majority  of  five 
to  two,  granted  the  following  issue: — 

"  Whether,  for  forty  yean  and  upwards,  prior  to  2d  July 
ISIS,  the  predecessors  and  authors  of  tbe  pursuers  (the  defen- 
der* in  lb*  cause),  by  themselves,  or  others  authorised  by  them, 
in  the  exercise  of  their  right  of  ferry  now  belonging  to  the 
pssoers  (defenders  la  the  cause),  were  in  the  uninterrupted 
an  of  plying  with  boats  or  other  vessels  for  tbe  conveyance  of 
piwongeiH.  beasts,  goods,  or  other  ar  titles  across  the  river  Tay, 
to  ud  from  the  north  shore  or  beach  of  the  said  river,  between 
the  paints  marked  C  and  D  on  the  plan  No.  122  of  process,  or 
SftJ  part  thereof." 

The  present  was  a  petition  for  leave  to  appeal  against 
4s  asterlocutor  granting  this  issue. 

IV  petitioners  pleaded — The  general  rule  was,  that 
■sits  to  appeal  ought  to  be  granted  unless  cause  could 
be  shewn  to  the  contrary .  The  question  to  be  considered 
ihrays  was,  whether  the  merits  were  fairly  mixed  up 
with  the  judgment.  So,  in  Torrie  *.  Duke  of  Athole,  13th 
fsbraary  1850,  the  argument  against  granting  leave  to 
appeal  was,  that  it  was  a  mere  question  of  title,  and  if 
tit  pmwoers  then  suing  were  turned  out  of  Court,  others 
.«aadimmediato!v  bo  found.  Here  the  question  was  one 
rfssfawBaey;  and  if  the  petitioners'  plea  were  sustained, 
•B  farther  enquiry  would  be  obviated,  and  the  case 
Mttierf  si  once.  There  was  no  objection  to  a  commission 
hfasftj  taken  to  examinB  aged  witnesses. 

Xaajfaaftai  Qttrk.— When  this  case  was  previously  before  as, 
I.  ales*,  with  Lord  Cockburn,  differed  from  the  majority,  and 


thought  that  it  ought  to  he  decided  on  tbe  statutes.  Tbe  ma- 
jority, however,  held  otherwise,  and  it  is  against  the  interlo- 
cutor finding  the  defenders  entitled  to  an  issue,  that  tbe  pur- 
suers wish  to  appeal.  It  is  said  that  it  will  be  a  great  saving 
of  time  to  allow  the  appeal  now.  But  tbe  case  may  be  tried 
in  March — perhaps  even  at  Christmas.  The  House  of  Lords 
is  not  sitting,  so  that  the  pursuers,  by  being  allowed  to  appeal, 
will  gain  little  or  nothing  except  the  stopping  the  preparation 
for  the  trial.  And  why  should  parties  go  on  to  settle  this  point, 
when,  on  an  investigation  of  the  facts,  the  whole  question  may 
turn  out  unnecessary  to  be  derided  T  Then,  as  to  taking  the  de- 
positions of  aged  witnesses,  that  is  a  most  unsatisfactory  kind 
of  evidence.  The  general  rule  in  jury  cases  is,  to  proceed  with 
the  trial  of  fact  before  the  question  of  law.  There  is  no  objec- 
tion here,  as  in  the  Breadalbaue  case,  to  the  nature  of  the  right 
claimed.  In  that  case  it  was  pleaded,  that  no  such  right  as 
that  claimed  was  known  in  law.  Another  thing  which  weighs 
with  me  is,  that  at  the  trial  tbis  point  may  be  raised  by  bill 
of  exceptions,  and  then  the  case  may  be  considered  to  much 
greater  advantage,  with  all  the  facts  settled. 

Lord  Cockburn. — I  am  clear  for  refusing  on  the  three  grounds 
mentioned  by  your  Lordship.  First,  the  majority  of  the  Court 
do  think  tbe  matter  of  fact  affects  the  construction  of  the  sta- 
tute. Now,  we  must  oesunie  that  judgment  to  be  right ;  and, 
therefore,  before  asking  the  House  of  Lords  to  fix  a  judgment 
on  the  esse,  we  must  ascertain  the  matter  of  fact  which  has  been 
held  to  be  necessary.  In  the  second  pln.ee,  the  great  evil  of  de- 
lay in  the  death  of  witnesses  is  by  no  means  met  by  the  exa- 
mination of  old  witnesses.  In  the  first  place,  such  an  exami- 
nation is  very  different  from,  and  impeifcct  as  compared  with, 
the  examination  of  witnesses  in  Court— it  never  makes  tbe 
same  impression,  and  often  has  not  the  same  meaning.  But 
why  talk  of  old  witnesses ;  death  deals  with  young  as  well  as 
old.  The  most  important  witnesses  may  be  below  the  age 
down  to  which  It  was  thought  necessary  to  examine,  and  yet 
he  may  die  ;  so  that,  in  fact,  oue  can  never  be  safe  unless  the 
whole  witnesses  arc  examined,  and  the  whole  trial  is  rehearsed 
on  paper.  In  the  third  place,  I  do  not  see  tbe  evil  to  the 
pursuers  of  refusing  this  petition.  They  cannot  get  their  peti- 
tion entered  before  February ;  and  they  may  have  their  case 
tried,  if  not  before,  at  any  rate  soon  after  that  date — so  tliat 
at  worst  it  is  only  a  question  of  two  or  three  weeks. 

Lords  Medayn  and  Murray  concurred. 

Leave  to  appeal  refined. 

Act.  Patton,  Donaldson ;  Graham  and  Webster,  W.8.  Agent: 
,4  It.  Inglis,  Young;  W.Miller.saC.^jmr.— T.Cttrk— (W.G.T.) 

2o(A  November  1851. 
Eicon©  Division. 
So.  21. — Meyer  and  Mortimer,  Advocators,  v. 
Geo  roe  Barret  Lenhard,  Respondent. 
Prescription,  Triennial— Declaiming  Note — Advocation — Pro- 
cess— In  an  action  for  an  account  of  furnishings,  the  defender 
pleaded  the  triennial  prescription.     The  Sheriff  held  that  the  statute 
applied,  and  appointed  the  pursuer  to  prove  by  unit  or  oath.     The 
pursuer  produced  a  letter  mitten  by  the  defender.     The  Sheriff  held 
the  tetter  not  sufficient  proof  by  writ.     The  pursuer  then  referred 
to  the  defender' t  oath,  which  the  Sheriff  held  to  be  negative  of  the 
reference ;  and  in  an  advocation,  the  Lord  Ordinary  affirmed  the 
Sheriff' e  judgment.     The  pursuer  reclaimed,  and  prayed  the  Court 
(o  find  the  oath  affirmative— Held  not  entitled,  under  that  prayer, 
to  contend  that  the  Utter  vat  sufficient,  at  the  defender's  writ,  to  prove 
the  debt.     Question,  1.  Whether  the  Sheriffs  judgment  on  that 
"  "  »f    1  To  what  effect  the  letter  which 


This  was  an  action  at  the  advocators'  instance,  in  the 
Sheriff-Court  of  Bute,  to  recover  payment  of  an  account 
for  articles  of  clothing  supplied  to  the  respondent. 

The  last  item  of  the  account  was  dated  in  1841,  and 
the  action  was  raised  in  1849.  The  defender  pleaded 
the  triennial  prescription. 

Besides  this  plea,  the  defender  stated  that  the  furnish- 
ings, though  for  his  own  use,  had  been  supplied  on  the 
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credit  and  responsibility  of  his  father-in-law,  the  late  Mr. 
Nairn  of  Dunainnan.  They  had  accordingly  been  in- 
cluded in  an  account  rendered  to  that  gentleman's  exe- 
cutors in  1848.  They  declined  to  pay  it  on  the  ground 
that  they  had  no  evidence  of  any  undertaking  for  it  on 
the  part  of  the  deceased,  and  referred  the  pursuers  to  the 
defender.  In  answer  to  a  letter  from  them,  the  defender 
wrote  as  follows: — 

"I  have  received  your  note  of  I7th  Inst.,  and  am  mni-h  sur. 
prised  at  the  content*    I  certainly  understood  from  you  in 


..  n  that  he  had  paid  it,  and  I  believe  he  stated  the  tame  thing 
frequently  to  Mrs.  Lennard.  I  expect  to  see  Mr.  Clark  {the 
ojtent  for  Mr.  Nairn's  executors)  in  the  course  of  next  month, 
whin  I  hope  to  arrange  the  matter,  and,  in  the  meantime,  I 
think  you  should,  if  it  is  insisted  upon,  abstract  the  amount 
from  Mr.  N.'s  account,  and  take  the  principal  sum,  as,  if  it  is 
made  a  matter  of  legal  question,  of  course  I  must  resume  the 
responsibility.  This  would,  indeed,  be  more  satisfactory  to 
me,  as,  of  course,  any  resistance  on  my  part  would  be  very  un- 

fileasant.  I  do  not  think  the  affairs  of  Mr.  Nairn's  estate  are 
ikely  to  be  Anally  wound  up  for  some  months,  and,  till  that 
time,  I  can  make  no  definite  arrangement.  But  if  yon  can 
let  it  remain  an  open  question,  it  will  be  a  great  conveni- 
ence.— I  remain,"  ie. 

Upon  this  letter,  the  Sheriff-substitute  (Dick)  pro- 
nounced the  following  interlocutor  on  6th  Nov.  1649: — 

"Finds  that  the  account  pursued  far  has  undergone  the 
triennial  prescription,  and  can  be  proved  only  by  the  writ  or 
oath  of  the  defender:  Finds  that  no  writ  of  the  defender's, 
sufficient  to  establish  the  debt,  haa  been  produced  or  offered 
by  the  pursuers;  allows  the  pursuers  to  give  in  a  minute  of 
reference  to  the  defender's  oath." 

To  this  judgment  the  Sheriff  (Hunter)  adhered  on 
appeal. 

The  pursuers  thereupon  referred  the  oaae  to  the  de- 
fender's oath. 

The  defender's  deposition  was,  infer  alia,  as  follows : — 

"  Being  shewn  the  production  No.  10  of  process,  and  asked 
if  that  is  the  letter  which  he  wrote  to  the  pursuer  Mr.  Morti- 
mer— Depones,  That  is  the  answer  referred  to  in  the  preceding 
answer  of  the  deponent.  Being  referred  to  the  following  sen- 
tences of  said  letter— 'I  expect  to  see  Mr.  Clark  in  the  course 
of  next  month,  when  I  hope  to  arrange  the  matter,  and  in  the 
meantime,  I  think  you  should,  if  it  is  insisted  upon,  abstract  the 
amount  from  Mr.  N.'s  account,  and  take  the  principal  snm,  as, 
if  it  Is  made  a  matter  of  legal  question,  of  course  1  must  re- 
sume the  responsibility.  This  would  indeed  be  more  satisfac- 
tory to  me,  as,  of  course,  anv  resistance  on  my  part  would  lie 
very  unpleasant,'— and  asked,  Whether  he  meant  by  these  words 
that  the  pursuers  shonld  take  the  amount  of  his  account 
out  of  the  account  rendered  to  Mr.  Nairn's  executors,  and 
take  payment  of  Mr.  Nairn's  account  less  the  amonnt  of 
the  defender's  account,  if  the  executors  still  considered  they 
were  not  legally  bound  for  the  latter,  and  persisted  in  their 
refusal  to  pay  it,  and  that,  if  the  pursuers  did  so  withdraw  the 
account  libelled,  the  defender  wonld  resume  the  responsibility 
for  the  same,  as  it  was  very  unpleasant  for  him  to  have 
any  questions  regarding  It  with  the  executant  f — Depones, 
That  the  letter  explains  his  meaning  as  clearly  as  he  could 
do  in  words." 
He  also  deponed  as  follows: — 

"  Depones,  That  deponent  has  not  paid  the  account  pursued 
tor.  Depones  further,  in  explanation  of  the  lettor  No.  10  of 
process.  That  he  fett  extreme  surprise  at  receiving  the  applica- 
tion at  all,  being  perfectly  aware  that  for  years  Mr.  Nairn  had 
been  nnder  the  impression  that  the  account  was  paid  by  him, 
having  frequently  expressed  the  same  to  many  members  of  bis 
family;  anil  depones.  That  by  desiring  the  pursuers  to  take  out 
the  account  libelled  from  the  executors'  account,  his  meaning 
was,  that  they  might  not  lie  out  of  payment  of  the  account, 
so  far  as  admitted,  any  longer,  but  that,  on  the  winding  up  of 
Mr.  Nairn's  affairs,  he  had  no  doubt  the  account  libelled  on 
would  be  paid  by  them.    Depones,  That  by  the  words  in  the 


letter,  '  any  resistance  on  my  part  would  be  very  ui_r , 

he  meant  that  It  would  be  disagreeable  for  him  to  take  any 
measures  against  the  executors  of  Mr.  Nairn.  Depones,  That 
the  debt  pursued  for  is  not  res  ting-owing  by  the  deponent," 

The  Hheriff-substitute  found  the  oath  negative  of  the 
reference,  and  assoilzied.  To  this  judgment  the  Sheriff 
adhered. 

In  an  advocation  at  the  pursuers'  instance,  the  Lord 
Ordinary  pronounced  the  following  interlocutor: — 

"  Iu  respect  the  advocators,  after  the  plea  of  prescription 
agaiust  the  account  libelled  on  had  been  sustained,  offered,  hy 
judicial  minute,  to  prove  restlng-owing  of  that  account  by  tlis 
oath  of  the  respondent,  and  iu  respect  they  have  tailed  to 
establish  by  that  oath  either  the  constitution  of  the  debt  u 
against  the  respondent,  or  that  the  same  was  reeting-owing  l>y 
hiru,  repels  the  reasons  of  advocation,  remits  ampiidltr  to  the 
Sheriff,  and  decerns :    Finds  the  respondent  entitled  to  ei- 

"NaU. — There  can  be  no  doubt  prescription  applies.  The 
letter  or  19th  January  1849  is  somewhat  equi vocally  expressed, 
but  it  is  not  sufficient  to  constitute  a  debt  which  the  statute 
has  extinguished.  The  Lord  Ordinary  agrees  with  the  Sberiff- 
substitute  in  his  construction  oftbat  document.  But  the  oath 
contains  little  more  of  any  importance,  aud  no  admission  uf 
the  debt." 

The  pursuers  reclaimed,  and  prayed  trie  Court — 
"to  recal  the  Interlocutor  submitted  to  review,  to  advocate 
the  cause,  to  find  the  oath  of  the  said  George  Barret  Leonard, 
defender,  affirmative  of  the  reference,  and  to  decern  agaimt 
tliu  defender  for  payment  of  the  sum  concluded  for  to  the  ad- 
vocators; or  otherwise  alter  or  vary  said  interlocutor  as  your 
Lordships  shall  see  proper." 

Gordon,  for  reclaimer,  contended  that  the  letter  was 
sufficient,  as  the  defender's  writ,  to  make  out  the 
debt.  He  cited  Laurie,  Hume's  Dec.  4(11;  Turn- 
bull  v.  Borthwick,  May  12,  183<r;  Kyle  v.  Stevenson, 
Feb.  13,  1850,  supra,  vol.  xxii.  p.  246;  Macandrew  v. 
Hunter,  June  13,  l&il,  supra,  vol.  xiiii.  p.  530.  He 
also  contended,  that  the  deposition,  together  with  tbe 
letter,  which  was  adopted  as  part  of  it,  was  sufficient  to 
instruct  the  debt. 

Patliton,  for  the  defender,  contended  that  the  judg- 
ment of  the  Sheriff  dated  6th  Nov.  1849  was  final— 
and,  at  all  events,  the  prayer  of  the  reclaiming  note  was 
limited  to  the  import  of  tbe  deposition.  He  also  con- 
tended, that  the  judgment  of  the  Lord  Ordinary  on  that 
question  was  well-founded. 

Lord  JutUet-Clerk. — Under  the  prayer  of  this  reclaiming  note, 
the  only  question  before  us  is  the  import  of  the  deposition. 
Whether  it  be  competent  to  open  np  the  judgment  of  8th  Not, 
1849,  and  what  is  the  import  of  the  lettor  held  by  that  iod> 
ment  not  to  be  sufficient  writ,  are  questions  into  which  1  will 
not  enter.  But  I  am  clear  that  you  cannot,  in  reclaiming 
against  a  judgment  on  tbe  Import  of  tbe  deposition,  be  heard 
against  the  judgment  on  tbe  letter.  Nor  can  you  get  the 
better  of  tbe  objection  by  reading  the  letter  as  part  of  the 
deposition. 

As  to  the  import  of  the  deposition,  you  don't  prove  the  con- 
stitution hy  merely  proving  that  the  articles  were  sent  tor  tin 
defender's  use— if  you  fail  to  prove  thai  they  were  sent  on  his 
own  credit,  and  upon  his  own  responsibility.  Now,  there  Isiio 
admission  of  that  sort  in  the  oath.  That  Is  conclusive  against 
the  constitution  of  tbe  debt.  Even  if  it  were  competent  to  ?o 
further,  there  is  a  clear  denial  of  resting-owing.  I  therefore 
concur  with  the  Lord  Ordinary. 

Jrtrd  Medicyn. — I  think  th.it,  after  the  judicial  contract  im- 
plied in  a  reference  to  oath,  it  is  quite  incompetent  for  tbe 
pursuers  to  make  out  the  debt  by  the  defender's  writ  I  there- 
fore think  that  tbe  judgment  of  Bth  Nov.  1649  mnat  be  taken 
as  final.  By  tbe  reference  to  oath,  the  pursuers  lost  their  rigbt 
to  obtain  a  review  of  that  judgment. 

Lord  Cockbvrn. — I  am  of  the  same  opinion.  The  pursuers 
should  have  advocated  the  judgment  on  the  letter  if  thevniceut 
to  object  to  it    It  is  now  final 
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I  think  it  wan  competent  to  the  pursuers,  notwithstanding 
(hit  judgment,  to  work  that  letter  into  the  defender's  oatb,  so 
u  10  pet  him  to  put  a  construction  upon  It 

Aa  to  the  words,  "  I  most  resume  the  responsibility,"  that 
mmns  ill  the  responsibility  he  ever  bad — which  was  nothing, 
Saint  baring  undertaken  payment  of  tile  account. 

Lord  MwTOf  concurred.  * 

The  Court  adhered. 

lord  Ordinary,  Robertson. — Act.  E.  S.  Gordon ;  James  Bo- 
ch«c*n,  S.S.C.  Agent.— Alt.  Pattison ;  Campbell  and  Trail,  W.5. 
JjlMt—T.  Clerk.— <F.H.) 

26th  November  1851. 
First  Drvision. 
St.  22. — William  Jam™  Whytb,  Purtuer,  v. 
William  Scott  and  others,  Defendert. 
Royal  Burgh— Statute  8  and  4  WIE  IV.  c-  76— Clause— Con- 
etrserJon—  Tkeproatim  of  the  ttatuu  3  and  4  WW.  IV.  e.  78, 
ikt  tie  provoet  and  treanirtr  of  a  royal  bvrgh  "  shall  ahcays  re- 
man in  office  for  the  period  of  three  yean,"  does  not  mean  that 
lity  Aall  remain  in  office  for  three  ordinary  ytari,  counting  front 
tin  date  of  their  rtepccticc  election!  to  then  office!,— but  only  that 
'try  ikall  mmnn  in  office  for  inch  a  period  at  may  admit  of  the 
narrate!  of  tkree  ttatutary  annual  election! ;  and  ai  the  annual 
ektncn,  when  ticte  offietrt,or  either  of  them,  fall  to  go  out  of office, 
l*rj,  if  the;/  u!ould  othencite  Asm  been  in  the  third  of  the  council 
fatgout  of  office  for  that  year,  go  out  of  office  not  merely  at  court- 
eiHort,  bid  •!»  in  their  retpeetivt  capadliu  of  provost  or  trtantrtr, 
o,i  lie  fir tt  Tuetdav  of  November  in  that  year — Held,  accord- 
u^fji,  that  a  councillor  uho  had  been  dieted  provott  on  14ta 
Hattmher  1844,  and  who  teat  in  the  third  of  the  council  going  cut 


u  welt  a 


irUTuetaag  of  November  1846,  and  vat  not  entitled,  at  chief  M- 
jiitrtle,  lopremde  at  the  election  which  took  place  on  that  day. 

The  statute  3  and  i  Will.  IV.  o.  76,  entituled,  "An 
set  to  alter  and  amend  the  laws  for  the  election  of  the 
■ugBtntee  and  councils  of  the  royal  burghs  in  Scotland," 
provides  by  §  16 — 

TW  on  the  fin*  Tuesday  of  November  in  each  year,  "one- 
ttsrd.  or  a  number  as  near  as  maybe  to  one-third,  of  the  whole 
wadl  of  each  such  burgh,  shall  go  oat  of  office.  ....  Fro- 
'*W  always,  that  any  councillors  to  going  out  of  office  shall 
k  capable  of  being  immediately  re-elected." 
%  §  17,  that  on  the  third  day  after  the  election,  the 
twmeillors  shall  elect  a  provost,  and  other  office-bearers. 
Aad  by  §  24— 

"  That  when  any  magistrate  or  office-bearer  (other  than  the 
prowat  ot  chief  magistrate  and  treasurer)  shall  be  In  the  third 
rf  the  council  going  out  of  office,  the  place  of  such  magistrate 
*  oftee-bearer  shall  be  supplied  by  election  by  the  council  as 
W  as  the  full  number  thereof  shall  have  been  completed  by 
Us  aumal  election  of  the  third  then  hereby  directed  to  take 
*■**:  Provided  always,  that  the  provost  or  chief  magistrate, 
■•4  tk*  treasurer,  shall  always  remain  iu  office  for  the  period 
"•fast  years,  and  that  they,  as  well  as  all  the  other  magis- 
"sssser  office-bearers,  shall  at  all  times  be  capable  of  being 
rssheted." 

11b  defender  William  Scott  was  elected  a  councillor 
tftifl  royal  burgh  of  Banff  on  5th  (the  first  Tuesday  of) 
Nnesabwie-H.  On  the  14th  oftbc  same  month,  he  was 
•"listed  provost.  Of  the  same  dates,  another  of  the  de- 
fcaners,  M'Laren,  was  elected  councillor  and  treasurer. 
Acsording  to  rotation,  they  would  have  bad  to  go  out  of 
°ssn  a*  councillors  in  November  1846;  but  being  officc- 
hsswu,  tfcey  remained  in  office  till  the  succeeding  year. 
sBlBw?,  accordingly,  they  went  ont  of  office,  and  were 
fatsVaiad  councillors  at  the  annual  election  on  the  2d 
(•te  fast  Tuesday)  of  November.  On  the  5th,  they  were 
■Us***!  Mr.  Scott  provost,  and  Mr.  M'Laren  treasurer. 
Vaf*|HiefA  was  an  action  of  reduction  and  declarator 
■»«**  spit)  toe  election  of  Mr.  Scott  and  the  other  de- 


fenders elected  on  2d  November,  as  well  as  the  subse- 
quent elections  by  the  town-council,  so  constituted,  on 
tho  ground  that  Mr.  Scott  had  presided  at  the  election 
in  the  character  of  chief  magistrate,  whereas,  as  the 
pursuer  maintained,  he  had,  by  2d  November  1847, 
ceased  to  hold  that  position. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Having  resumed  consideration  of  the  cause,  and  having 
heard  parties'  procurators  upon  the  record  now  closed,  and 
having  considered  said  record,  with  tho  minute  for  the  pur- 
suer of  24th  November  current,  withdrawing  the  conclusion 
for  penalty,  finds  that,  according  to  the  sound  construction  of 
that  proviso  in  the  statute  8  and  4  Will.  IV.  c.  76,  §  24,  whereby 
it  is '  provided,  that  the  provost  or  chief  magistrate,  and  tho 
treasurer,  shall  always  remain  in  office  for  the  period  of  three 
years,'  it  U  not  meant  that  these  officers  shall  remain  In  office 
for  the  period  of  three  natural  years,  counting  from  the  day  of 
their  respective  elections  to  the  said  offices, — but  only  that  they 
shall  remain  in  office  for  such  a  period  as  may  admit,  in  accor- 
dance with  the  other  directions  of  the  act,  of  the  recurrence  of 
three  statutory  annual  elections — the  parties  holding  said  offices 
being  respectively,  at  the  last  of  those  annual  elections,  in  terms 
of  the  statute, '  capable  of  being  re-elected ;'  and  further,  finds 
that,  at  the  annual  election,  when  the  said  officers,  or  either 
of  them,  fall  to  go  out  of  office,  and  become  capable  of  being 
re-elected  as  said  is,  the  said  officers,  If  they  would  otherwise 
have  been  '  iu  the  third  of  the  council  going  oat  of  office'  for 
that  year,  must  go  out  of  office,  not  merely  as  councillors,  but 
also  in  their  respective  capacities  of  provost  or  chief  magistrate 
and  treasurer,  Upon  the  first  Tuesday  of  November  in  that  year, 
in  order  that  the  full  number  of  councillors  necessary,  in  terms 
of  the  statute,  for  completing  the  council,  and  thereafter  for 
electing,  out  of  said  full  number,  the  future  magistrates  and 
office-bearers, may  in  due  course  be  obtained:  Therefore,  finds 
that  the  defender,  William  Scott,  having  been  elected,  first  as 
councillor  of  the  burgh  of  Banff,  libelled,  upon  the  5th  of 
November,  and  afterwards  as  provost  of  the  said  burgh,  on 
the  14th  of  November  1844 — both  elections  having  taken 
place  in  regular  course  of  the  annual  election  for  that  year— 
and  having  thereafter  '  been  in  the  third  of  the  council 
going  out  of  office,'  and  who  did,  In  point  of  fact,  go  oat 
of  office  in  due  course  of  the  annual  election  1847,— did 
not  remain  in  office  as  provost  of  the  said  burgh  until  the 
14th  of  November  1847,  but  ceased,  upon  the  first  Tuesday  of 
November,  being  the  2d  of  November,  and  the  first  day  of  tbs 
statutory  annual  election  in  that  year,  to  hold  office,  either  aa 
councillor  or  provost,  and  became  thenceforth  disqualified  to 
perioral  and  discharge  any  of  the  functions  or  duties  of  either 
office :  Finds,  in  consequence,  that  the  said  William  Scott 
was  disqualified,  and  had  no  legal  right,  in  the  character  of 
provost  or  otherwise,  to  preside  at  the  election  of  councillors 
on  the  2d  of  November  1847,  or  to  examine  and  cast  up,  along 
with  the  town  clerk,  the  number  of  votes  given  in  by  those 
claiming  to  vote  in  said  election,  in  terms  of  the  statute ;  or 
to  declare,  in  terms  of  the  statute,  upon  whom  the  election 
had  fallen  by  the  majority  of  said  votes,  or  to  give,  or  cause  to 
be  given,  notice  in  writing  to  the  several  councillors  elected, 
of  such  their  election ;  and  that  tbe  said  William  Scott  having, 
notwithstanding,  so  presided  and  acted,  the  election  of  coun- 
cillor, and  whole  election  proceedings,  pretended  to  have  been 
carried  through  at  tbe  meeting  for  that  purpose  on  said  2d 
November,  as  well  as  the  minutes  of  said  meeting,  were  there- 
by vitiated,  aud,  aa  not  being  iu  terms,  or  having  the  authority 
of  the  statute,  are  null  and  void :  Finds  that  the  subsequent 
proceedings  connected  with,  and  following  upon,  said  pretend- 
ed election  of  councillors,  vis.  the  proceedings  at  the  meet- 
ings of  10th  and  6th  November,  and  especially  the  pretended 
elections  of  provost,  bailie,  treasurer,  and  dean  of  guild,  bear- 
ing to  have  been  carried  through  at  the  last  of  these  meetings, 
(at  which,  in  consequence  of  the  nullity  of  the  previous  elec- 
tion of  councillors,  there  appears  not  to  have  been  present, 
and  acting,  a  sufficient  nnmber  of  lawfully  qualified  council, 
lors  to  constitute  a  legal  quorum  of  the  council),  were  in  like 
manner,  as  well  as  the  minutes  of  both  of  said  meetings,  irre- 
gular, and  not  In  terms  of  tbe  statute,  and  arc  consequently 
null  and  void :  Therefore,  on  the  whole,  and  as  against  the 
whole  defenders,  reduces,    decerns  and  declares  in  terms  of 
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the  libel,  except  as  regards  the  conclusion  for  the  statutory 
penalty  of  £S00  against  the  defender  William  Scott,  from 
which  the  pursuer,  having  stated  that  he  does  not  intend  to 
insist  thereon  ;  assoilzies  the  said  William  Scott,  and  decern! : 
Finds  the  whole  defenders  for  whom  defences  have  been  lodged, 
personally  and  jointly  and  severally  liable  in  expenses;  ap- 
point* an  account,"  &c 

The  defenders  reclaimed,  and  pleaded — That  under 
the  provisions  of  the  statute,  Mr.  Scott,  although  ha 
ceased  to  be  a  councillor  on  the  2d  November  1847,  still 
remained  provost  for  three  ordinary  years  from  the  date 
of  bis  election  to  that  office,  that  is,  till  1 4th  November 
1B47 — or,  at  any  rate,  he  remained  provost  until  his  suc- 
cessor in  that  office  was  elected,  that  is,  till  5th  November 
1647.  In  any  event,  the  expenses  of  the  litigation 
ought  to  fall,  not  on  the  defenders  individually, but  on  the 
common  good  of  the  town. 

Lord  Jwtiec-Gtntral. — I  am  decidedly  of  opinion  that  the 
Lord  Ordinary  has  put  the  Just  and  legal  construction  on  the 
statute.  It  Is  a  clear  proposition  in  law,  that  as  noon  aa  Scott 
went  out  of  the  town-council,  his  functions  aa  provost  ceased 
and  determined.  It  is  said,  that  though  he  goes  out  of  office 
as  councillor,  he  still  may  be  in  office  to  the  effect  of  being 
provost,  and  that  as  such  he  is  entitled  to  preside  at  the  elec- 
tion of  his  successors,  and  to  perform  what  the  defenders  choose 
to  call  ministerial  acts, and  that  this  is  only  a  ministerial  act  Tt 
maybe  so,  but  it  is  an  act  of  serious  Importance,  and  the  legis- 
lature has  provided  that  it  shall  be  performed  by  the  senior 
magistrate,  which  this  party  was  not  at  the  time  of  the  elec- 
tion. The  defenders  argued,  too,  that  he  might  carry  on  his 
judicial  functions  as  chief  magistrate ;  but  I  can  only  say,  that 
I  would  advise  any  one  in  this  gentleman's  position  to  he  very 
careful  how  he  acts  as  a  magistrate  after  ceasing  to  he  a  coun- 
cillor- When  he  leaves  the  municipal  body,  he  is  out  of  office 
altogether.  It  is  Said  that  difficulty  might  arise  from  the 
whole  magisttates  being  out  of  office  at  the  same  tiruc.  I  do 
not  decide  what  is  not  before  us,  but  If  we  look  to  what  the 
statute  says  as  to  councillors,  that  is  a  hint  at  least  of  what 
should  be  done  in  such  a  case.  All  1  say  here  is,  that  Mr. 
Scott,  the  moment  he  ceased  to  be  provost,  ceased  to  be 
councillor  and  magisttate.  That  is  the  doctrine  of  the  case  of 
Dunlop  p.  Fleming,  18th  Dec.  1887,  House  of  Lords  13th  June 
1839,  and  I  have  never  altered  the  opinion  I  gave  there.  I  do 
not  see  why  we  should  alter  as  to  expenses,  nor  why  they 
should  fall  on  the  common  good. 

Lord  FuUtrton I  agree.   The  defenders'  plea,  as  now  stated, 

goes  much  further  than  appears  to  have  been  maintained  be. 
fore  the  Lord  Ordinary,  for  they  now  give  np  all  distinction  be- 
tween the  provost  and  other  magistrates,  and  plead,  thatall  of 
them  continue  In  office  till  their  re-election.  Under  the  sta. 
tute,  it  is  quite  clear  that  one-third  of  the  council  went  out 
on  the  first  Tuesday  of  November,  and  that  a  man's  remain- 
ing magistrate  depends  on  his  remaining  councillor.  Indeed, 
I  wonder  the  defenders  did  not  go  farther,  and  maintain,  that 
§  16  does  not  mean  that  a  councillor  going  out  on  the  first 
Tuesday  ceased  to  be  a  councillor  from  the  beginning  of  that 
day,  but  remains  so  till  the  election  of  councillors  was  com- 
pleted. But  they  did  not  go  so  far.  We  must  hold,  there- 
tore,  that  the  councillors  went  out  on  the  beginning  of  the  day 
on  which  the  election  was  going  on.  1  hold  the  act  to  mean, 
that  they  ceased  to  be  councillors  at  the  beginning  of  the  day. 
Then  it  is  said,  that  though  §  17  says  the  councillors  are  to 
choose  office-bearers  from  their  own  body,  it  does  not  follow 
that  a  councillor  ceases  to  be  magistrate  when  he  ceases  to  be 
councillor.  But  it  is  Impossible  that  a  party  should  be  a  ma 
gistrate  who  is  not  a  councillor;  his  magistracy  closes  when 
he  goes  out  of  office  as  a  councillor.  Then,  what  are  the  three 
years  for  which  the  provost  is  to  remain  in  office  7  I  think  it 
clear  that  these  are  not  three  times  865  days,  but  three  muni- 
cipal years. 

Lord  Ctminghome — I  agree  with  the  Lord  Ordinary  in  his  mode 
of  construing  the  present  act,  and  think  that  any  other  inter- 
pretation would  often  lead  to  strange  and  inextricable  results. 

The  leading  plea  of  the  defenders  is,— that  the  provosts  and 
treasurers  of  royal  burghsmust  hold  their  offices  for  three  calen- 
dar years  complete,  even  although  It  should  be  necessary,  in 
order  to  complete  the  term,  to  pan  the  days  fixed  by  statute  for 


the  annual  election  of  the  other  councillors; — for  as  the  annual 
election  of  councillors  must  take  place  on  the  first  Tuesday  of 
November  yearly,  it  would  often  happen,  when  that  day  of  the 
week  falls  on  certain  days  of  the  month,  that  the  following  year's 
election  would  be  a  day  or  two  tctint'a  or  beyond  a  year  from  the 
preceding  election, — inconsequence  of  which,  if  the  reclaimers' 
argument  were  correct,  it  would  be  necessary.  In  every  burgh 
in  Scotland,  to  have  separate  day  for  the  provosts  and  treasurer! 
going  out  of  the  council,  and  supplying  their  vacancies,  from  thai 
specialty  for  the  councillors  generally.  The  act  gives  no  couu- 
tenance  to  such  an  anomalous  and  inconvenient  computation. 
On  the  contrary,  it  provides  (§  15)  just  one  day  (the  first 
Tuesday  of  November)  for  the  election  of  all  the  councillors 
appointed  to  go  out,  in  eeery  succeeding  year ;  and  by  §  24,  it 
enacts,  that  as  soon  as  the  full  number  of  the  council  shall 
have  been  completed  by  the  annual  election,  as  aforesaid,  the 

E lace  of  magistrates  going  out  of  office  shall  bis  supplied.  There 
>  no  provision  for,  or  reference  to  other  vacancies  occasional 
by  the  retirement  of  provosts  and  treasurers  at  different  times ; 
and,  therefore,  the  enactments  necessarily  Imply,  that  provosts 
and  treasurers  shall  go  out  of  office  along  with  the  other  coun- 
cillors, and  that  the  vacancies  occasioned  by  their  retirement 
shall  be  filled  up  at  the  same  time.  Hence,  the  enactment 
truly  means, — that  these  functionaries  shall  bold  office  for  three 
elective  years,  as  computed  and  provided  for  in  the  statute,— 
and  not  for  three  calendar  years,  which  would  be  incompatililc 
with  the  other  provisions. 

This,  It  is  believed,  is  agreeable  to  universal  practice.  Al- 
though the  complai tier's  plea,  if  sound,  might  have  been  used 
for  nearly  20  years  in  every  hnrgh  in  Scotland,  there  Is  no  el- 
ample  of  the  reclaimers'  construction  of  the  act  being  adopted 
in  any  case  since  the  act  passed ;  and  this  is  the  best  prouf 
of  the  general  understanding. 
Lord  leery  concurred. 

The  Court  adhered. 

Lord  Ordinary, Ivory. — Aet.D.  Mackenzie;  John  Tod,  S.8.C. 
Agent. — Alt.  Solicitor-General  (Deas),  Sand  ford ;  Inglis  and 
Burns,  W.8.  Agentt.— L.  Oittke— (W.G.T.) 


DIGEST  OF  ENGLISH  CASES. 
Lord  v.  Hall — 8  Com.  Bench  Rep.  63 1. 
Wife's  Prepositura — Promissory-Note — Wife  Signing  by  her 
Daughter — A  wife  vat  m  the  habit  of  managing  her  hatband' i 
butineu,  and  drawing  and  indorting  bill*  in  hit  name.  A  biU 
teat  indorted  at  her  direction,  and  in  her  pretence,  by  her  daughter, 
in  name  of  the  hatband — Held  it  wot  a  quettion  of  fact  for  the 
jury,  whether  the  indoreement  to  made  mat  within  the  teopt  of  the 
wife's  authority,  and  the  evidence  juttifiid  the  conclusion  it  not. 

The  wife  of  J.  Shutllewortb,  a  mathematical  instru- 
ment maker,  was  in  the  habit  of  drawing  and  indorsing 
bills  in  his  name  in  course  of  her  management  of  the 
business.  A  note  was  one  day  indorsed  by  her  daugh- 
ter in  her  presence,  and  the  wife  handed  it  so  indorsed 
to  the  indorsee,  the  plaintiff.  The  defendant  was  the 
maker  of  the  note,  and  J.  Shuttle  worth  the  payee.  The 
defendant  contended,  that  the  maxim  delegatus  tton  potest 
delegare  applied,  and  that  the  wife  had  do  right  lo  dele- 
gate her  authority  to  a  third  party.  The  indorsement 
was  in  fact  forged.  If  the  wife  could  delegate  her  au- 
thority to  the  daughter,  why  may  not  the  daughter, 
in  her  turn,  delegate  to  another?  \_Mault3. — It  is  con- 
ceded that  one  having  an  authority  of  this  sort  cannot 
delegate  it.]  The  plaintiff  contended,  that  (he  wife,  by 
the  hand  of  her  daughter,  indorsed  the  note,  and  de- 
livered it  to  the  plaintiff.  It  was  the  act  of  the  wife— 
quifucitperaUiim/acitper  se.  If,  by  an  accident,  Mrs 
S.  could  not  sign  the  note  herself,  whs  she  to  be  pre- 
cluded from  using  the  hand  of  another?  A  recognition 
of  an  act  of  an  agent  binds  the  principal. 

The  Court  gave  judgment  for  plaintiff;  Mottle  3. 
saying — "The  maxim  as  to  dclegntiog  authority,  doc* 
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not  apply  hero.  The  question  is,  whether, 
dcnce,  tbe  wife  was  not  acting  in  the  strict 
the  authority  conferred  on  her  by  her  husband,  in  doing 
what  she  did,  viz.  in  requesting  a  third  party  to  do  it 
in  her  presence.  There  was  evidence  that  the  wife 
had  tbe  general  management  of  her  husband's  busi- 
ness; and  when  he  authorized  her  to  draw,  accept,  and 
icdortt  bills  in  his  name,  that  may  fairly  be  extended 
to  authorising  her  to  select  some  person  pro  hoc  vice  to 
write  (he  name  of  her  husband.  It  may  be  that  this 
mar  lead  to  some  inconvenience.  But  her  husband 
bating  trusted  her  to  exercise  her  discretion  as  to  draw- 
ing, accepting  and  indorsing,  may  lw  assumed  to  trust 
her  also  to  use  her  discretion  to  select  the  band  of  an- 
other to  carry  her  intention  into  effect.  There  was  evi- 
dence fur  the  jury  on  this  issue.  In  tx  parte  Sutton,  2 
Coi  B.  C,  an  authority  given  to  A  to  draw  bills  in  the 
name  of  B,  may  be  exercised  by  the  clerks  of  A — the 
extent  of  the  authority  being  always  a  matter  of  fact 
to  be  inferred  from  the  evidence." 

Devacs  v.  Cosoij-y — 8  Com.  Bench  Rep.  640. 

Coo l rart— Goods  Ordered— Short  Weight—  Repetition-  Plain- 
lit ordered from  Singapore  tan  parcels  of  terra  jnponica,  each  of 
tBTtain  quantity  and  price  per  too,  which  totr*  duly  forwarded 
mi  pad  for,  but  aflertcardi  found  to  beef  short  weight.  Held 
Uto  the  overpayment  may  be  recovered,  though  it  vat  the  custom 
a  Singapore  to  buy  the  article  packed  in  baskets  at  gross  weight, 
*tit  u  t.nndon  it  wot  told  net  weight. 

Plaintiff,  a  merchant  in  London,  wrote  to  defendant  at 
Kn*aporeto  send  "25  tonsof  terra  japonic*  or  gambler, 
is  ajuares  of  good  merchantable  quality,  in  baskets  or 
ether  suitable  packages,  provided  it  can  be  laid  down  here, 
all  charges,  commission,  insurance,  and  freight  included, 
tt  i price  not  higher  than  18s.  per  cwt.;"  and  soon  after 
Bent  another  order  for  "  150  tons,"  die.  "if  the  same 
on  be  laid  down  here  at  a  price  not  greater  than  17s. 
to  18s.  per  cwt.,  all  charges,  freight,  and  insurance  in- 
rladod.  It  is  understood,  if  yon  cannot  get  all,  you 
Day  execute  any  part  of  the  150  tons."  On  executing 
the  first  order,  the  defendant  wrote  advising  plaintiff  of 
taring  shipped  the  25  tons,  and  accompanying  it  with  a 
bill  of  lading  purporting  to  be  for  25  tons  at  18s.  per 
cwt,  A  bill  of  exchange  was  presented  for  the  amount, 
who*  was  duly  paid.  In  the  same  manner,  the  bill  of 
ladiag  represented  the  quantity  of  the  second  order  to  be 
150  tons,  and  the  price  was  paid  on  the  faith  of  this 
rspMeatatiou.  On  being  weighed,  the  two  parcels  were 
™*l  to  contain  respectively  only  22  and  132J  tons. 
"»  **k*z  known  their  disappointment  to  the  Singapore 
"Wwhwat,  he  said  it  was  the  custom  there  to  buy  the 
"titfctrom  the  native  merchants  ready  packed,  with  an 
inaar  aovering  of  kadjang  leaves,  and  the  weight  of  the 
osslita  and  leaves  was  included  in  the  gross  quantity, 
*  «M  being  ever  deducted.  The  plaintiff  wrote  in 
wjlj--*'  We  know  that  packages  are  paid  as  terra  in  your 
P*i,  tut  we  ordered  goods  laid  down  here,  and  it  can- 
M*fe  expected  we  should  pay  packages  as  goods,  and  you 
pwpttpnave  taken  that  into  your  calculation  in  exeeut- 
jy*"*  Mrtract."  When  the  sum  paid  for  the  quantity 
**i wA  actually  received,  was  calculated,  it  was  found 
**MJjmj  tfcp  maximum  price  per  cwt.  contained  in  the 
"'M^fMI&e  plaintiff  brought  an  action  to  recover  the 
~"  *-[■  paitf  hi  excess. 

},  that  according  to  the  contract  be 
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tween  the  parties,  the  baskets  and  leaves  could  not  be 
brought  into  the  weight  as  part  of  the  commodity,  and 
the  sum  paid  beyond  tbe  net  weight  was  recoverable. 
The  circumstance  of  the  goods  having  been  paid  for 
before  the  short  weight  was  ascertained,  does  not  prevent 
this — Kelly  v.  Solari,  9  M.  and  W.  54.  The  payment 
was  not  voluntary.  There  was  a  partial  failure  of  con- 
sideration, which  might  have  been  set  up  as  a  defence  to 
an  action  on  the  bills  of  exchange  between  the  original 
parties— Bayley  on  Bills  (6th  ed.)  501;  Byles  on  Bills 
(5th  ed.)  93;  Story  (2d  ed.)  207;  Mondel  v.  Steel,  8 
M.  and  W.  858.  Where  there  is  a  total  failure  of  con- 
sideration, the  money  can  be  recovered  back — Qrenville 
v.  Da  Costa,  Feake  Add.  Cases,  113.  Cases  are  numerous 
where  money  paid  in  excess  in  ignorance  of  the  fact,  or 
under  a  species  of  compulsion,  is  recovered  back — Jones 
v.  Barkly,  2  Doug.  697;  Dew  v.  Parsons,  2  B.  and  Aid. 
582;  Waterhouse  v.  Keen,  4  B.  and  Cr.  200;  Parker 
/.  Great  Western  Railway  Co.  7  M.  and  Q.  253;  Cox  v. 
Prentice,  M.  and  S.  344. 

Defendant  contended — This  is  a  contract  of  agency, 
and  the  demand,  if  any,  must  be  against  the  defendant 
for  the  misconduct  of  his  agents,  who  bought  from  the 
native  merchants.  But  if  this  is  a  contract  of  sale,  then. 
the  usage  of  Singapore  must  prevail,  viz.  that  the  article 
purchased  was  terra  japonica  in  baskets,  leaves  and  alt. 
Where  a  person  deals  in  a  particular  market,  he  must 
deal  according  to  the  custom  of  that  market— Baylifia 
v.  Butterworth,  1  Exch.  425  ;  Sutton  tt.  Tatham,  10 
Ad.  and  E.  27  ;  Pollock  v.  Stables,  12  Q.  B.  965; 
Bayley  v.  Wilkins,  7  C.  B.  886.  The  plaintiff  should 
have  rejected  the  commodity  altogether,  or  have  con- 
sented to  hold  it  as  factor  for  the  defendant;  but  having 
accepted  it  and  dealt  with  it  as  owner,  he  must  pay 
the  invoice  price — Cornwall  v.  Wilson,  1  Ves.  senr.  509. 

The  Court  gave  judgment  for  plaintiff:  CrettweM  J. 
saying — "  There  is  nothing  here  to  shew  that  the  plain- 
tiff ever  meant  to  take  the  terra  japonica  at  a  price  ex- 
ceeding the  limits  ho  had  given,  or  to  accept  the  baskets 
and  leaves  as  a  substitute  for  an  equal  weight  of  terra 
japonica.  It  appears,  therefore,  a  simple  failure  of  con- 
sideration, and  the  plaintiff  can  recover  the  excess  paid." 

Turner  v.  Trustees  of  the  Liverpool  Docks — 
20  Law  J.  (Exch.  Chamber),  393. 

Stoppage  in  Trunin tu — Delivery  on  Board — Bill  of  Lading — 
Servant  varying  Contract — B.  and  Co.  gave  on  order  to  M.  and 
Co.  to  ihip  them  tome  cotton  by  B.  and  Co.'t  own  ship,  the  Char- 
lotte, then  at  Charkitvwn  U.S.  M.  and  Co.  having  a  very  email 
turn  of  B.  and  Co.'t  in  hand,  shipped  part  of  the  cotton,  taking  a. 
bill  of  lading  signed  by  the  captain  (B.  and  Co.'t  tenant),  and 
stating  the  goods  were  "  to  be  detictred  unto  order  or  to  our  at. 
signs,  at  Liverpool,"  "freight  nothing,  being  owner's  property." 
M.  and  Co.  indorsed  the  bill  of  lading  to  the  Bank  of  Liverpool. 
In  consequence  of  their  bills  of  exchange  dravm  on  B.  and  Co.  be- 
ing dishonoured,  and  B.  and  Co.  baring  become  bankrupt  before 
the  Charlotte  arrived,  M.  and  Co.  claimed  to  stop  in  transitu  the 
cargo  jutt put  into  the  l.ircrpool  docks.  Held,  the  words,  "to  bs 
dehrered  ratio  order  or  to  our  utrigmt"  in  the  bill  of  lading, 
shewed  that  M.  and  Co.  did  not  mean  to  part  with  the  property  at 
delivery  on  board,  and  the  stoppage  in  transitu  was  effectual. 

B.  and  Co.,  Liverpool  merchants,  in  August  1847, 
sent  an  order  to  M.  and  Co.,  merchants  at  Charlestown 
U.S.,  to  ship  some  cotton  on  their  account  per  the  Char 
lotte,  their  own  (B.  and  Co.'s)  ship,  which  had  taken  out 
coals  and  salt  to  M.  and  Co.,  and  arrived  at  Charles- 
town  19th  September.     M.  and  Co    had  bought  and 
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shipped  some  of  the  cotton  under  this  order,  and  were 
buying  more,  when  the  Charlotte  wiled,  having  some 
timber  also  shipped  by  them.  On  13th  October,  the  day 
of  sailing,  the  master  of  the  ship  signed  and  delivered 
the  following  bill  of  lading  to  M.  and  Co. — "  Shipped 
in  good  order,  &a.  by  M.  and  Co.  Ac.  upon  the,  &a. 
Charlotte,  now  lying  in  the  port,  &c.  and  bound  for 
Liverpool,  1SJ63  bales  of  upland  cotton,  74,871  feet 
plank,  (fee.  to  be  delivered  in  like  good  order,  &e.  at 
the  port  of  Liverpool,  &e.  unto  order  or  to  our  assigns, 
he  or  they  paying  freight  for  the  said  goods,  viz.  for 
cotton  in  round  bales,  for  cotton  in  square  bales,  nothing, 
being  owner's  property."  This  bill  was  indorsed — "  De- 
liver the  within  to  the  Bank  of  Liverpool  or  order." 
(signed)  "M.and  Co."  Onl6th  October,M.and  Co. wrote 
to  6.  and  Co.  that  they  had  drawn  bills  on  B.  and  Co. 
in  respect  of  the  cargo,  having  put  off  doing  sfaVkmg 
as  possible,  to  allow  the  ship  tune  to  arrive  before  the 
draft, — and  directed  them  to  insure  the  cargo.  On-liitk 
October,  M.  and  Co.  sent  B.  and  Co.  an  abstract  of  tfnf 
invoice,  entitled,  "Abstract  of  invoice  of  11363  bales  of 
U.  cotton  shipped  by  M.  and  Co.  on  board  the  Charlotte, 
Cartar  master,  for  Liverpool,by  order  and  for  the  account 
and  risk  of  B.  and  Co.  there,  and  addressed  to  order." 
The  foil  invoice  was  sent  23d  October  in  the  same  terms. 
The  same  day,  M.  and  Co.  not  having  sufficient  funds 
of  B.  and  Co.  to  pay  all  the  cotton  and  plank,  drew  bills 
of  exchange  on  B.  and  Co.,  and  sold  them  to  the  Bank  of 
Charlestown,  giving  the  indorsed  bill  of  lading  as  a  secu- 
rity, of  which  proceeding  they  informed  B.  and  Co.  This 
was  a  usual  kind  of  dealing.  The  bills  were  afterwards 
dishonoured,  and  H.  and  Co.  took  them  up.  B.  and  Co. 
became  bankrupt  on  23d  November,  and  on  26th  No- 
vember the  Charlotte  reached  Liverpool.  Next  day, 
when  the  cargo  was  stowed  in  the  dock  warehouses,  M. 
and  Co.'s  assigns  gave  notice  that  they  claimed  to  stop 
the  cargo  in  transitu.  B.  and  Co.'s  trustee  thereupon 
brought  an  action  against  the  dock  trustees  for  detaining 
the  goods  which  belonged  to  him,  as  representing  the 
bankrupts. 

Plaintiff  argued — 1.  The  property  in  the  cotton  vested  in  B. 
and  Co.  the  moment  it  ni  put  on  board  the  Charlotte,  which 
was  their  own  ship  sent  for  the  pnipose,  and  the  cargo  was  put 
In  on  their  account  and  risk — Van  Casieel  e.  Booker,  2  Eich. 
691.  Had  the  ship  merely  been  hired  hy  B.  and  Co.,  it  would 
have  been  different,  for  1L  andpo.  might  ha  ve  chosen  to  send  the 
goods  by  another  ship,  or  through  their  agents  in  England,  to  be 
delivered  on  payment.  M.  and  Co.  intended  the  property  to 
,  .pass  to  B.  and  Co.,  for  they  wrote  they  had  deferred  drawing 
_ouB.  and  Co.  to  allow  money  to  be  realised  by  the  sale  of  the 
gqpdg.  The  bill  of  lading  states  the  goods  to  be  '  owner's  pro- 
perty,' and  tho  freight  free — which  could  only  be  on  the  snp- 
•position  that  the  sale  was  absolute  on  delivery.  If  H.  and  Co. 
■' meant  otherwise,  they  were  guilty  of  fraud  and  improper  con- 
cealment—Ogle  el  Atkinson.  5  Taunt  769.  2.  The  masterhad 
•.no  authority  to  execute  the  bill  of  lading  as  he  did,  making  the 
(goods  deliverable  to  M.  and  Co.'s  order ;  and  his  improper  con- 
jduct  cannot  prejudice  the  plaintiff,  as  it  is  a  variance  of  the 


a  being  lost  by  the  assignment — Wait  v.  Baker. 
2  E-xch.  1 ;  Jenkyns  v.  Brown,  19  Law  J.  Q.  B.  288;  Michel 
c.  Ede,  11  Ad.  and  E.  888  ;  Saville  v.  Campion,  2  B.  and  Aid. 
603 ;  Small  t.  Moatos,  9  Bice.  674 ;  rlewsom  v.  Thornton,  6 
ifest  IT ;  Haille  „.  Smith,  1  6.  and  P.  60S ;  Fowler  n.  M'Tag- 
gart,  7T.B.  442  ;  Inglix  u.  Usherwood,  1  East  615 ;  Bohliuk 
v.  Inglis,  8  East,  381  ;  Howes  c  Bull,  7  B.  and  C.  481 ;  Cojce  v. 
Harden 4  Ea*l,_211;  M'CombIev.Davlcs,7Kast.  6;  D'aubigny 
;  Case  of  the  Corutautla,  6  Rob,  Adm, 


'.  Duval,  6  T.  R  6i 


.  .     „.         .  617,  622.    The  good* 
bought  on  credit,    and    P    ""  ' 

vendors. 

The  dtfaultmtt  contra — M.  and  Co.  being  unpaid  vendors,  did 
not  lose  their  lien  by  delivery.  Up  to  dilivery,  the  cotton  was 
clearly  their  own  absolutely—A iki neon  p.  Bell,  8  B.  and  C.  277 
Their  mere  intention  to  appropriate  the  property  to  B.  and  Co. 
did  not  pass  it,  and  the  mere  fact  of  the  shipment,  independen: 
of  the  intention  of  at  and  Co.,  and  of  the  act  of  the  master,  did 
not  make  the  goods  the  ban  kruptu'.  The  terms  of  the  bill  of  bill- 
ing skew  that  M.and  Co.  ineaut  to  retain  the  legal  property ;  and 
the  circ n instance  of  calling  the  goods  'owner's  property  and 
freight  free,'  cannot  overrule  the  manifest  intention  implied  in 
making  the  goods  deliverable  to  If .  and  Co.'s  order.  The  goals 
being  at  the  risk  of  B.  and  Co.,  only  shews  that  B.  and  Co.  were 
to  pay  the  insurance  ;  and  B.  and  Co.  hail  nothing  bnt  an  insur- 
able interest  in  the  goods  when  put  on  board — Arnold's  Ins. 
261;  Suiithu.Lascelles,2T.  R  187.  2.  It  matters  not  whethri 
tile  master  acted  rightly  or  wrongly  in  treating  the  goods  &> 
H.  and  Co.'s.  for  he  did  not  damnify  B.  and  Co. — Uorisonr. 
Gray,  2  Bug.  260 ;  Brandt  v.  Boulby,  2  B.  and  Ad.  932. 

The  Court  gave  judgment  for  defendant:  Patteson  J. 
saying— 

"Th&  question  is,  if  M.  and  Co.  could,  under  the  circum- 
stances, insist  on  the  deli  very  of  the  cotton  to  them  unless  the 
bills  were  duly  honoured.  Ugle  c.  Atkinson  was  a  case  <J 
fraud  on  the  captain  as  to  filling  up  the  bill  of  lading, — but  it 
shews,  that  a  delivery  on  board  the  vendee's  own  ship,  and  u 
his  own  master,  is  not  inconsistent  with  the  vendor's  annei- 
ing  terms  to  the  delivery  which  may  enable  the  latter  to  re- 
tain a  rig  .t  to  claim  them,  and  prevent  any  delivery  if  ilw 
terms  am  not  complied  with.  There  is  no  doubt  that  tbe  deli- 
very of  goods  on  board  the  purchaser's  own  ship  is  a  deli  very  to 
him,  unless  the  vendor  protect  himself  by  special  terms  restrain- 
ing the  effect  of  such  delivery.  Here  the  vendors,  by  the  terms 
of  the  bill  of  lading,  made  the  cotton  deliverable  at  Liverpool  u 
their  order  or  their  assigns,  and  that,  therefore,  waa  not  s  de- 
livery of  the  cotton  to  the  purchasers  as  owners,  although  the u 
was  a  delivery  on  board  their  ship ;  the  vendors  still  reserved 
to  themselves,  at  the  time  of  the  delivery  to  the  captain,  sjm 
dimoaendi  at  the  goods,  which  he  by  signing  the  bill  of  lading 
acknowledged,  and  without  which  it  may  be  assumed  tkc 
vendors  would  Dot  have  delivered  them  at  all.  The  question 
really  is,  whether  and  what  effect  is  to  be  given  to  the  turn! 
in  the  bill  of  lading  making  the  goods  deliverable  to  tbe  order 
of  the  vendors;  for  if,  by  those  terms,  they  reserve  to  themselves 
a  dominion  over  the  cotton,  it  would  nut  pass  to  the  trustee  ot 
the  bankrupts.  The  Invoice  would  pass  no  piuperty.  What- 
ever its  terms  might  be,  the  property  would  only  pass  ui-uu 
the  delivery;  and  the  only  effect  to  be  attributed  to  the  form 
of  expression  in  the  Invoice  or  the  bill  of  lading,  would  be  as 
indicating  the  terms  on  which  the  goods  were  delivered.  Tbe 
operative  terms  of  the  bill  of  lading,  as  to  the  delivery  of  the 
goods  at  Liverpool,  and  the  letter  of  M.  and  Co.  of  23d  Octo- 
ber, override  the  other  terms  of  the  bill  of  lading  and  tire 
invoice.  As  to  the  captain's  authority,  he  was  clearly  nut 
bound  to  accept  the  special  terms  of  M.  and  Co. ;  but  since, 
without  his  having  agreed  to  them,  the  vendors  would  not 
have  delivered  the  goods,  his  having  so  agreed  bound  tbe 
bankrupts  This  is  not  the  case  of  delivery  to  a  carrier,  lor  tho 
purpose  of  his  delivering  them  to  the  vendee,  but  a  delivery  to 
a  carrier  for  the  purpose  of  that  carrier  delivering  them  accord- 
ing to  the  order  of  the  vendor,  who  retains  more  than  a  mere 
lien  upon  the  goods.  It  is  said,  that  as  M.  and  Co.  had  some 
funds  of  tho  bankrupts  in  hand,  they  were  not  unpaid  veudora 
to  the  full  extent ;  but  this  makes  no  difference,  as  no  parti- 
cular portion  of  the  cotton  was  bought  with  these  funds,  and 
the  bulk  generally  was  purchased  by  M.  and  Co.  with  thcii 
own  funds  and  credit" 

The  Judge  said,  it  might  be  a  question  whether  tin; 
vendees  could  not,  in  the  circumstances,  recover  freight 
quantum  meruit,  since  they  had  actually  earned  tho  cot- 
ton, and  notwithstanding  the  terms  in  the  bill  of  lading, 
"  owner's  property,  freight  free,"  were  against  them. 


TSTtayAJlDOS'lC 


1V.1.] 


IN  THE  COURT  OF  SESrilOX,  Ac. 


26lh  November  1851. 
I'ibst  Division. 
So.  23. — The  University  of  Edinburgh,  Pursuers,  v, 
Mioistrates    and   Town-Cocntil    of   Ems  bo  boh, 
Dtjtndera. 
Charter — Claiue — Construction — Res  Judicata— Collejio,  Edin- 
burgh—Town-Council— BOd  that  it  U  in  the  Toum-Council  of 
SIMwgk,  at  patrons  of  tit  L'nictrtiig,  and  not  in  the  Stnalm 
Aaimiaa,  to  prtieribe  the  eourte  of  study  ta  be  parnudin  order 
la  jndaation ;  and,  in  particular,  that  thi  Town-Council,  m  pa- 
traiv,  arc  entitled  to  prescribe,  that  attendance,  to  a  certain  rx'.cnt, 
m  air* -academical  teacher*,  should  be  equivalent  to  attendance  on 
Vx  tnftuori  of  the  UniocrtUy,  at  qualifying  fur  the  degree  afM.D. 

In  the  year  156(1,  Queen  Mary  granted  a  charter 
vflercby  she  annulled  a  purchase  of  certain  church  lands 
nude  by  the  Town-Council  of  Edinburgh  with  the  view 
of  founding  a  College;  and  of  new  granted  all  the  church 
lards  of  Edinburgh  to  the  Magistrates,  for  the  endowment 
of  u  hospital  and  school. 

In  1582,  King  James  the  Sixth  granted  a  charter  to 
(be  Provost,  Bailies,  Council,  and  Community  of  Edin- 
burgh, whereby  he  confirmed'the  charter  of  15GC,  and 
nu&over  to  them  of  new  the  whole  subjects  of  con- 
veyance.    The  charter  of  1582  bore — 

"Ideo  nos  enixe  cupientes  at  in  houoicin  de.i  et  commune 
bonam  nostri  regtii  ]  iterators  in  dies  angentur  volumus  et  con- 
cedimtB  quod  licobit  pntfatis  prajposilo  conEulibus  et  eormn 
EBotffloribm  lodificare  et  reparare  sufficieutes  domos  et  loca 
pro  receptions  habitation  e  et  tractatiouo  professorum  gchola- 
iaa  ^raoirnaticitliuiu  humanitatis  et  linguai-uni  philosophic 
tbeobgis  luedicinie  et  j  uriuoi,  aut  quorum  cunqiue  alianim  li- 
benuluin  Bcicntiarum  quod  declaramus  nullum  fore  rapluram 
piedicta  mortincatlooU;  acetiam  prafati  propositus,  ballivi 
[i  tsosules  ac  eonim  guccesaorea  cum  avisamento  tamen  corum 
'iiWMiiiiiiih  pro  pcrpetao In  posterum  nleusta  habeaot  liber. 
utem  peraouns  ad  dictas  profeesionesedooendas  maxima  ido 
Basati  mngia  convtnienter  poteriut  eligendi  cum  potentate 
ioponendi  et  removendi  ipsos  sicuti  expediverlt ;  Ac  inlii- 
bpodo  omnibus  aliis,  no  dictaa  scientiaH  intra  dicti  nostri  burgi 
SswUiam  profiteantur  aut  doceant  nisi  per  prafatos  prceposi- 
H* haDivoa  ct  oonsuies  eommque  successores  admissi  fueriut." 

A  College  was  accordingly  built,  and  a  Principal  and 
Pskfttwjrs  were  appointed  by  the  Town-Council. 

By  statute  1621,  e.  79,  entitled,  '  Ratification  of  di- 
vers infeftmente  granted  to  the  town  of  Edinburgh  for 
munition  0f  College  ministers  and  hospitals,'  the  grants 
ptniowly  made  were  confirmed  and  ratified,  and  the  act 

"Lrdias  his  Hnjestle,  off  bis  priucelie  and  Royal  fa  von  r, 
"■lfcrgudc  service  done  to  him  bo  the  saidis  Provost,  Bail- 
^GmdkI,  und  Communltie  of  the  said  burgh  of  Edinburgh, 
■nifer  their  further  encouragement  in  repairing  and  re-edi- 
tfajof  the  said  College,  and  plaeeing  thairin  sufficient  Pro. 
haixiufar  teiching  of  all  liberal  sciences,  ordaning  tbe  said 
Oflafe  in  all  tyme  to  cum,  to  be  callet  King  James'  Cal- 
jqaqtmd  als,  with  advyse  of  the  tald  estaittcs,  bes  of  new 
jPMtHfai  giautit,  and  desponit  to  tharae  and  tbair  succea- 
■amla&Tonriii  of  the  said  burgh  of  Edinburgh,  patrone  of 
WfllOultage,  and  of  thu  said  College,  und  of  the  rectors, 
ngttMa,  battalia,  and  studentis  within  tbe  (amen;  all  liberties, 
&swktn«,  and  immunities  and  privileges,  appertuning  to  aue 
fcat-flaflege;  mid  that  in  all  ample  forme  and  lairge  manner 
■aay  Colitis  hea  or  bruikes  within  this  his  Majestie's  realme ; 
aaa^idf  needs  be,  urdnnee  ana  new  charter  to  be  eipcid  under 
Ms*pW'  grjit  seal  for  erecting  of  iho  said  College  with  all 
aasenea,  ptlrusns  and  immunities,  qlk  any  College  within 
•ha)  nsiaM  brojVs,  joists,  or  to  tbe  samen  is  knawin  to  np- 

SbBe  the  foundation  of  the  College,  the  Magistrates 

wi-ftttneU  were  always  in  use  to  appoint  regenta  and 

prwaaWtt  to  vacancies,  tbe  parties  appointed  being  taken 

«*»d,  by  their  commissions,  to  observe  the  rules  and 
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regulations  to  be  preseribed  by  the  natrons.  Rules 
and  regulations  were  accordingly,  from  time  to  tune, 
issued  by  the  Town-Council  in  regard  to  the  government 
of,  and  order  to  be  kept  within  the  College  by  the  pro- 
fessors and  students,  and  also  in  regard  to  the  course  of 
education  to  be  followed  preparatory  to  graduation,  and 
to  the  mode  of  conferring  degrees. 

The  first  professorship  of  medicine  was  created  by 
the  Town-Council  in  1683,  but  it  was  not  until  1726 
that  a  proper  faculty  of  medicine  was  instituted — (Sea 
Lord  Fuller-ton's  speech). 

Previous  to  17G7,  no  curriculum  of  study  for  medical 
degrees  had  been  prescribed ;  but  in  that  year  the  first 
of  a  series  of  rules  or  slatuta  toUtaaa  relative  to  de- 
grees in  medicine,  and  the  course  of  study  required  in 
reference  thereto,  were  promulgated  by  the  Principal 
and  Professors  composing  the  body  called  the  Senatus 
Academicus.  Alterations  were  at  various  times  made  on 
these  rules  by  the  Senatus,  and  in  particular,  in  the  year 
1819,  the  following  provision  was  adopted: — 

"  Nemo  gradum  doctoratns  consequatur  priosquaro  trian- 
nium  in  hac  aut  alia  Acidemia  per  sex  saltern  menses  qoot mi- 
ni* medicine  studio  impenderit  et  sequentibus  quas  adentU 
medica  complectitur  disciplines,  vel  pluribua  singulis  aanis." 

An  alteration  was  madeonthis  statute  by  another  passed 
in  1823,  whereby  the  Senatus  provided,  that  all  candi- 
dates for  degrees  must  have  studied  for  a  certain  period 
in  a  school  having  power  to  confer  degrees. 

In  1824,  the  Town-Council  passed  an  act  requiring 
the  Senatus  to  add  the  class  of  midwifery  to  those  pre- 
viously included  in  the  curriculum,  and,  on  their  refusal 
to  do  so,  raised  the  action  of  declarator,  the  conclusions 
of  which  are  set  forth  in  tbe  note  of  the  Lord  Ordinary 
below.  The  Court  decided  in  favour  of  the  Town-Council. 
(See  Lord  Ordinary's  note.) 

In  1833,  certain  statutes  regarding  the  curriculum  for 
the  degree  of  M.D.,  which  had  been  approved  of  by  the 
Senatus,  were,  by  order  of  that  body,  laid  before  the 
Town-Council  for  their  sanction,  and  were  sanctioned  by 
them — (See  Lord  Ivory's  speech). 

In  1845,  certain  statutes,  approved  of  by  the  Senatus, 
were  transmitted  by  the  Dean  of  the  medical  faculty  to 
the  Town-Council, in  order  that  the  same  "may  receive 
the  sanction  of  the  patrons." 

By  the  proposed  statnteB,  it  was  provided,  §  3,  that 
no  one  should  be  admitted  to  the  examinations  for  the 
degree  of  M.D.  who  had  not  studied  for  four  years  in  the 
University  of  Edinburgh,  in  the  hospital  schools  of 
London,  or  in  the  school  of  the  College  of  Surgeons  in 
Dublin,  unless,  in  addition  to  three  medical  sessions  eo 
constituted,  he  had  attended,  during  at  least  six  winter 
months,  the  practice  of  a  general  hospital,  wherein  at 
least  80  patients  were  accommodated. 

The  Town-Council  approved  of  and  sanctioned  the 
statutes,  but  under  an  alteration  on  §  3,  to  the  effect 
that — 

"attendance  on  the  lectures  of  teachers  of  medicine  in  Edin- 
burgh, recognised  as  such  by  the  Boyal  Colleges  of  Physicians 
and  Surgeons  of  Edinburgh,  {in  accordance  with  regulations  to 
be  adopted  by  these  Colleges  jointly,  and  approved  of  by  the 
Patrone  ol  the  Cnivetsity},  shall,  to  the  entent  of  one-third  of 
the  whole  departments"  requiring  to  be  studied  under  existing 
regulations  by  candidates  for  medical  degrees,  be  held  equi- 
valent, in  qualifying  for  graduation,  to  attendance  or  study 
within  the  University  itself.-  -(Bee  Lord  Fullerton's  speech.) 

It  was  subsequently  resolved  by  the  Town-Council, 
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that  the  fees  of  the  extra- academical  teachers,  to  be  re- 
denized  as  above,  should  not  be  leas  than  those  of  the 
professors. 

The  SenatuB  Academicus  of  the  University  thereupon 
aiplied  for  interdict  against  the  respondents  carrying 
thae  roles  into  effect,  on  the  ground  that  they  were  ultra 
vires  of  the  Town -Council,  the  pursuers  alone  having  the 
right  and  power  to  prescribe  the  course  of  study  to  be 
followed  by  intending  gradoates.  With  this  process, 
a  summons  of  declarator  was  subsequently  conjoined. 

The  Lor  1  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  In  the  Bunpansion  and  interdict,  repels  the  reasons  of  sus- 
pension, recall  the  interdict,  and  decerns  ;  and,  in  the  decla- 
rator, sustains  the  defences,  assoilzies  the  defenders  from  the 
whole  conclusions  of  the  libel,  and  decerns :  Finds  the  euspen- 
fti-rw  and  pursuers  liable  in  expenses  in  the  conjoined  actions ; 
allows  an  account,"  &C 

"  Ifole. — The  Lord  Ordinary  has  disposed  of  this  case  upon 
the  authority  of  the  previous  case  of  The  Magistrates  of  Edin- 
burgh r.  The  Principal  and  Professors  of  King  James'  College, 
Edinburgh,  15th  Jan.  1829.  In  principle,  the  cases  appear  to 
Ik:  identical;  and  the  judgment  of  the  Court  in  the  latter,  if 
not  absolutely  ™  Judicata,  is  at  least  conclusive  on  the  merits 
in  favour  of  the  defenders.  It  will  be  found  that  the  conclu- 
sions of  the  action  at  the  instance  of  the  Magistrates  in  1829, 
are  just  the  couventc  of  the  conclusions  of  the  libel  raised  by 
the  Principal  and  Professors  in  the  present  case;  while  the  judg- 
ment of  the  Lord  Ordinary,  Mackenzie,  adhered  to  by  the  Court 
in  the  former,  directly  negatives  the  conclusions  in  tbe  latter. 

"  This  will  be  mode  clear  by  shortly  contrasting  the  conclu- 
sions in  the  tiro  casea.    It  appears  that,  in  1824,  tbe  Magis- 
trates granted  a  new  commission  to  the  Professor  of  Midwifery, 
for  the  purpose  of  making  attendance  on  his  class  essential  to 
obtaining  a  medical  degree.  The  Scnatue  Academicus,  however, 
nn  the  25th  of  October  1824,  just  before  the  meeting  of  the 
College,  entered  into  a  resolution,  that  the  previous  statutes 
of  the  University,  which  did  not  reqaire  attendance  on  the 
class  of  midwifery,  should  remain  unchanged  as  to  all  students 
who  matriculated  prior  to  the  1st  of  January  1825.    On  this 
tliu  patrons  called  on  tbe  Senates  to  rescind  the  resolution, 
and  give  immediate  effect  to  the  new  commission  to  the  Pro- 
fessor of  Midwifery,  by  adding  that  class  to  the  course  of  medi- 
cal study  necessary  to  qualify  for  graduation ;  and  by  an  Act 
of  Council,  dated  26th  October  1H25,  they  required  the  Senatns 
forthwith  to  add  this  class  to  the  curriculum  as  to  all  students 
who  should  thereafter  take  degrees  as  doctors  of  medicine. 
The  Senatus  Academicus  having  refused  to  comply  with  this 
requisition,  the  Magistrates  and  Council,  on  tbe  10th  of  No- 
vember following,  held  a  visitation  of  the  College,  and  passed 
iiti  Act  of  Visitation,  enacting  that  thereafter  attendance  ou 
the  class  of  midwifery  must  be  given  by  all  candidates  for  gra- 
duation, and  prohibiting  the  Principal  and  Professors  from  con- 
ferring degrees  on  students  who  should  not  nave  attended  the 
class  oF  midwifery.    The  Senatus  having  refused  to  give  obe- 
dience to  this  Act  of  Visitation,  the  Magistrates  and  Council 
raised  an  action,  concluding  to  have  it  found  that  they,  '  as 
jintrons  and  founders  of  tbe  College  of  Edinburgh,  have  the 
s  >le  and  exclusive  right  and  privilege  of  presenting  rules  and 
regulations,  nnd  making  laws  and  statutes  for  the  studies  to  be 
I'Utxued  in  the  College,  and  the  course  of  study  for  obtaining 
degrees  and  authority,  and  enforcing  observance  of  the  same ; 
that  the  Principal  and  Professors  of  the  said  College  of  Edin- 
burgh do  not  possess  and  enjoy,  independent  of  the  said  Pro- 
vost, Magistrates  and  Town-Council,  as  patrons  aforesaid,  the 
[•ower  and  privilege  of  enacting  the  regulations  and  course  of 
JIfltuiDline  to  be  observed  by  the  students  of  tbe  said  College, 
.  /.  (*-■....    ........  them  jj,  tbe  literary  and  scientific  degrees 

i/tudeutes  at  tbe  said  College  obtain  by  gra- 
d  that  the  Principal  and  Professors  of  the 
o  power,  as  a  distinct  and  independent 
A  bye-laws,  rules  or  regulations,  applicable 
is  of  the  College,  wbich  can  be  imperative 
t,  Magistrates  and  Council,  as  patronsand 
;  and  that  no  rules,  regulations,  laws  or 
>e  made  by  them,  are  or  can  be  of  any  farce 
j  shall  not  bo  approved  of  and  sanctioned 


by  the  pursuers,  or  their  successors  in  office,  after  the  form  sod 
tenor  of  the  foresaid  charter  and  rights  In  favour  of  the  pur- 
suers.' The  action  farther  contained  a  conclusion,  to  hurt  it 
found  that  tbe  resolution  of  25th  October  1824  was  illegal  and 
u'tra  virti  of  the  Principal  and  Professors,  and  that  they  should 
be  decerned  and  ordained  to  recal  and  rescind  the  same  ;  and 
farther,  that  the  Act  of  Council  of  26th  October  1825,  and  tbe 
Act  of  Visitation  of  10th  November  following,  should  be  fa  md 
and  declared  to  be  binding  and  valid  laws  of  the  College,  and 
the  Principal  and  Professors  decerned  and  ordained  to  obey 
and  give  effect  to  the  same.  Then,  observe  the  conclusion!  of 
the  present  summons  of  declarator  at  the  instance  of  the  Prin- 
cipal and  Professors,  that  it '  ought  and  should  be  found  sod 
declared,  by  decree  of  our  Lords  of  Council  and  Session,  that 
the  Senatns  Academicus,  as  the  administrative  body  of  tbe 
University,  being  Invested  with  the  sole  power  of  conferring 
degrees,  has  also  the  sole  and  exclusive  power  to  determine 
what  previous  education  Is  necessary  to  entitle  a  person  to 
offer  himself  as  a  candidate  for  a  degree  in  any  faculty  or  de- 
partment  of  learning,  and  of  making  and  enforcing  such  rata 
as  may  seem  to  them  necessary  for  determining  said  qualifica- 
tion ;  and  it  ougbt  and  should  be  found  and  declared,  by  de- 
cree foresaid,  that  the  said  Lord  Provost,  Magistrate)  and 
Council,  defenders,  have  not  the  power  of  proscribing  thecoma; 
of  study,  or  other  qualifications  necessary  or  proper  to  endue 
a  person  to  oner  himself  as  a  candidate  for  a  degree ;  and,  in 
particular,  that  they  have  not  the  power,  by  making  rules  and 
regulations  or  otherwise,  to  substitute  as  a  qualification  for  ob- 
taining a  degree,  attendance  upon  lectures  and  instruction!  of 
teachers  not  belonging  to  the  University,  in  place  of  atten- 
dance on  the  lectures  and  instructions  of  the  professors  sod 
teachers  within  the  University.'  There  are  farther  conch- 
sions  to  have  it  found  and  declared  that  the  order  or  resolu- 
tion of  tbe  Magistrates  and  Council  of  26th  January  1847.  re- 
gulating inter  alia  the  course  of  study  necessary  to  quslifr  for 
graduation,  was  illegal  and  ultra  vim,  and  to  have  the  di-fcn- 
dets  decerned  and  ordained  to  recal  the  asms ;  and  farther, 
■to  desist  from  interfering  or  intermeddling  with  the  rights, 
powers,  and  privileges  of  the  Senatus  Academicus,  or  from 
claiming  or  assuming  any  power  to  prescribe  the  course  of  dutj, 
or  other  qualifications  necessary  far  obtaining  a  degree  within 
the  said  University.' 

•■  It  is  thus  manifest,  that  the  conclusions  in  the  two  act** 
are  directly  opposed  and  contradictory  ;  and  that,  hod  tier 
been  before  tbe  Court  at  the  same  time,  it  would  have  Ins 
impossible  to  decide  the  one  without  in  effect  also  dispceu; 
of  the  other.  Accordingly,  the  j  udgment  of  the  Court  in  183. 
by  affirming  the  conclusions  of  the  declarator  at  tbe  instance 
of  the  patrons,  directly  negatives  the  conclusions  of  the  presen' 
declarator  at  the  instance  of  the  Principal  and  Professor 
Tbe  Lord  Ordinary  found, 'that  the  pursuers  '  (the  patrow) 
'  have  tbe  right  of  mating  regulations  or  statutes  for  tbe 
College  of  King  James,  and  that  in  respect  of  tbe  itudia 
to  be  pursued  in  the  College,  and  course  of  study  for  obtain- 
ing degrees,  as  well  as  in  other  respects  :  Finds  that  thePris- 
cipal  and  Professors  of  the  said  College  have  not  right  to 
make  regulations,  statutes,  or  laws  for  the  College,  in  con- 
tradiction of  the  pursuers,  or  which  may  not  be  rescinded 
or  altered  by  the  pursuers  ;  and  decerns  and  declares  scror- 
dingly :  Therefore,  finds  that  the  resolution  of  the  defender* 
of  date  25th  October  1824,  libelled,  was  ultra  vim  of  ds 
defenders,  and  ought  to  be  recalled,  and  ordains  the  defen- 
ders to  recal  the  same,  and  decerns ;  and  finds  that  the  Or- 
der and  Act  of  Council,  of  date  26th  October  1825,  libelled, 
and  Act  of  Visitation  libelled,  are  valid  laws  of  the  College. 
and  ordains  the  defenders  to  give  obedience  to  tbe  same,  sod 
decerns.'  It  is  unnecessary  to  quote  the  remainder  of  the  in- 
terlocutor, which  merely  recognises  the  right  of  tbe  Senatw I* 
make  regulations  or  statutes  for  the  College, '  provided  the  ra- 
tions do  not  previously  forbid,  or  afterwards  nacind  or  alter  tie 
same.'  The  Court  unanimously  adhered  to  this  judgment 
The  opinions  of  the  Judges  are  fully  reported;  and  they  concur 
in  this,  that  the  regulations  of  the  College  of  Edinburgh,  tod 
the  course  of  study  to  be  therein  pursued  to  en  title  student! » 
degrees,  is,  both  by  statute,  charters  and  practice,  vested  is  l» 
Magistrates  and  Town-Council,  and  not  in  the  Professors,-"!"1 
directly  affirming  the  converse  of  the  declaratory  conclusion! 
maintained  by  the  present  pursuers.  , 

"  With  such  authority  to  guide  him,  tbe  Lord  Ordinary  b»< 
no  choice  hut  to  sustain  the  defences,  and  aswiliio  the  defes- 
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deia,  But  he  may  be  permitted  to  say,  that  ho  concurs  en- 
tirely in  tins  decision  of  1829  ;  and  that,  bail  the  question  been 
now  open,  Mi  Judgment  would  have  been  the  itmt." 

The  pursuers  reclaimed,  and  pleaded — 
That  theii  rights  and  privilege*  a*  members  of,  and  composing 
tLe  Senatua  Ac^idemiciis.  depended  on  public  law,  and  were 
not  liable  to  be  derogated  from  by  the  mere  acta  of  the  patron*, 
or  by  any  stipulations,  inconsistent  with  them,  inserted  in  the 
ciimminjlonB  of  individual  professors.  The  right  of  conferring 
decrees  was  the  proper  privilege  of  a  Betutnt  Academicus,  and 
was  incapable  of  being  duly  exercised,  unless  combined  with 
a  power  of  prescribing  the  course  of  study  qualifying  for  a  de- 
gree. The  rights  and  privileges  of  the  defenders,  as  patrons  of 
the  University,  did  not  extend  to  or  embrace  the  regulation  of 
the  course  of  study  qualifying  for  a  degree  ;  or,  at  all  events, 
did  not  embrace  this  power  absolutely,  and  to  the  exclusion 
of  the  pursuers.  The  judgment  In  182!)  did  not  affect  the  pre- 
sent case  ;  but  even  ad  mi  ting  that  the  first  conclusion  of  the 
summons  was  overruled  as  ™  f— fs'nsfii  by  that  decision,  that 
judgment  did  not  affect  the  second  and  more  limited  con, 
elusion,  inasmuch  as  that  decision  related  ooly  to  the  right  of 
the  patrons  to  regulate  the  order  of  intra- academical  instruc- 
tion, and  did  not  decide  that  the  patrons  were  entitled — and 
they  were  not  entitled — to  substitute  extra-academical  instruc- 
tion for  that  pursued  within  the  University. 

The  defenders  answered — 
That  the  decision  In  the  case  of  1829  formed  km  judicata  In  the 
present  case.  That  even  assuming  that  the  right  of  conferring 
degrees  rested  with  the  pursuers,  there  was  no  ground  in  law 
fur  maintaining  that  that  right  implied  a  power  of  prescribing 
the  course  of  study  qualifying  for  a  degree  ;  but  that,  on  the 
contrary,  the  defenders,  as  patrons,  were  the  parties  entitled 
to  prescribe,  as  they  had  always  done,  the  requisite  curriculum. 

Lord  Juitice-  General — In  these  conjoined  processes  of  sus- 
pension and  declarator  between  the  Principal  and  Professor* 
of  the  University  of  Edinburgh,  suspenders  and  pursuers,  and 
(he  Magistrates  and  Council  of  the  city,  respondent*  and  de- 
fender*, the  late  lamented  Lord  Ordinary,  Lord  Dundrennan, 
upon  advising  cases,  pronounced  an  interlocutor,  whkh,  pro- 
ceeding on  the  binding:  efficacy  of  a  Judgment  of  Lord  Hac- 
kensie  and  the  Second  Division  in  1629,  in  a  case  between  the 
same  parties,  aasollsied  the  defenders  from  the  conclusions  of 
the  declarator,  and  repelled  the  reasons  of  suspension ;  and 
that  Interlocutor  having  been  submitted  to  our  review,  the 
Court,  after  a  full  and  able  discussion  by  the  bar  at  the 
dose  of  last  session,  having  reserved  its  judgment,  we  are  now 
to  determine  whether  that  interlocutor,  explained  as  it  Is 
by  the  note  of  the  Lord  Ordinary  now  before  us,  aluall  or  shall 
not  be  adhered  to. 

The  judgment  of  16th  January  1829  is  in  these  words  :— 
"  Finds  that  the  pureuem  have  the  right  of  making  regulations 
or  statute*  for  the  College  of  Sing  James,  and  that  in  respect  of 
the  studies  to  be  punned  in  the  College,  and  course  of  study  for 
obtaining  degrees,  as  well  as  in  other  respects  :  finds  that  the 
Principal  and  Professors  of  the  said  College  have  not  right  to 
mate  regulations,  statutes,  or  law*  for  the  College,  in  contra- 
diction to  the  pursuers,  or  which  may  not  be  rescinded  or 
altered  by  the  pursuers,  and  decerns  and  declares  accordingly  : 
Therefore,  Suds,  that  the  resolution  of  the  defends™  of  date  26th 
October  1824,  libelled,  waa  ultra  dm  of  the  defenders,  and 
ought  to  be  recalled ;  and  ordain*  the  defenders  to  recal  the 
same,  astd  decerns;  and  finds  that  the  Order  and  Act  of  Council, 
of  date  2fith  October  1825,  libelled,  and  Act  of  Visitation  libel- 
led, are  valid  laws  of  the  College,  and  ordains  the  defenders 
to  Rive  obedience  to  the  same,  and  decerns." 

Having  concurred  in  affirming  that  judgment  of  Lord  Mac- 
kenzie,  whose  loaa»o  all  so  sincerely  now  deplore, — recollecting 
how  fully  the  points  then  in  controversy,  and  so  nearly 
akin  to  those  of  the  present  case,  were  discussed,  and  the  ela- 
Wate  dissection  of  the  voluminous  document*,  of  all  descrip- 
tions, relative  to  the  University  of  Edinburgh,  which  then  took 
place,  in  cases  which,  for  their  ability,  received  the  marked 
commendation  of  the  Court, —and  having  attended  to  all  that 
has  been  urged  on  the  present  occasion, — I  have  certainly  seen 
no  reason  for  arriving  at  any  different  conclusion  from  what  I 
then  formed,  that  that  judgment,  which  most  precisely  and 
accurately  denned  the  limit*  of  the  powers  of  the  patrons,  and 
of  those  of  the  University,  in  regard  to  the  matters  in  dispute, 


was  thoroughly  founded  on  the  evidence  of  the  true  history  of 
the  College  and  University,  from  their  first  institution  down 
to  the  date  of  that  judgment.  While  no  appeal  was  ever  taken 
against  it,  that  judgment  has  been  in  observance  down  to 
tb»  commencement  of  the  proceedings  which  have  led  to  this 
renewed  litigation ;  and  as  the  matters  again  brought  into 
controversy  are  so  nearly  identical  with  those  in  the  former 
action,  as  is  evident  from  the  summons  and  the  note  of  the 
Lord  Ordinary,  unless  some  very  cogent  reasons  or  arguments 
had  been  overlooked  by  the  other  Division,  the  pursuers  of 
the  present  action  can  hardly  be  serious  in  expecting,  that  this 
Division  should  pronounce  a  directly  opposite  decision, — 
though,  no  doubt,  that  may  be  within  the  competency  of  your 
Lordships. 

The  ground  of  argument  on  which  the  suspenders  and  pur- 
suets  seem  however  now  chiefly  to  rely  in  obtaining  a  different 
judgment  under  their  present  summons,  is  rested  on  what  are 
held  as  the  undoubted  characteristics  of  an  University,  which 
from  its  very  nature,  it  is  said,  has  the  Inherent  and  absolute 
power  of  making  all  regulations  as  to  the  granting  academical 
degrees,  and  establishing  what  shall  be  the  qnaliucatious  or 
course  of  instruction  of  those  who  are  candidates  for  them  ; 
and,  in  short,  it  is  assumed,  that  there  can  be  no  University 
that  does  not  posses*  the  uncontrolled  power  of  regulating 
everything  regarding  the  conferring  degrees,  of  whatever  na- 
ture tliey  may  be.  Reference  has  accordingly  been  made  to 
the  proceedings  of  various  Univenuti'-s,  and  also  to  authorities 
that  trent  of  their  acknowledged  rights,  and  particularly  to 
that  or  Chief -Justice  Wilniot. 

But  although  it  were  fully  admitted,  that  the  pursuers'  views 
of  what  are  to  be  considered  as  the  inherent  rights  of  Univer- 
sities in  general  are  perfectly  well  founded,  and  that  their 
officials  have  the  sole  power  of  prescribing  what  studies,  and 
when  they  ore  to  be  conducted,  shall  be  requisite  before  exa- 
minations for  graduation,  that  cannot  avail  in  regard  to  the 
very  limited  nature  of  the  constitution  of  the  University  whose 
case  is  now  alone  before  us.  for  it  appears  beyond  all  ques- 
tion, that  from  the  very  first  institution  of  the  College  of  Edin- 
burgh, which,  it  Is  no  doubt  true,  came  afterwords  also  to  re- 
ceive the  denomination  of  on  University,  the  powers  and  pri- 
vileges conferred  were  very  limited  in  their  nature,  and  placed 
on  the  manifest  basis  of  all  its  functionaries  being  in  subor- 
dination to  the  patrons  and  founders,  the  Magistrates  and 
Councillors  of  the  city,  who  continued  to  control  and  direct 
the  whole  of  its  affairs,  even  of  (he  minutest  nature,  with  un- 
bounded sway,  while  no  attempt  of  resistance  or  assertion  of 
independence  on  the  part  of  those  who  claimed  the  position  of 
the  Senatus  Academicus  was  ever  attended  with  success.  It 
accordingly  appears,  that  this  has  at  all  times  been  considered 
as  the  true  nature  of  the  constitution  of  this  University — that 
the  authority  of  its  patrons  was  of  the  most  extensive  nature — 
and  that  very  few  of  the  right*  of  Universities  were  in  fact  ever 
conceived  to  tielong  to  those  who  would  otherwise  have  justly 
been  deemed  the  governing  body  of  such  an  institution. 

It  is  manifest,  however,  that  the  other  Universities  of  Scot- 
land stand  in  a  very  different  situation,  in  having  foundation* 
of  a  very  comprehensive  nature,  with  direct  conveyances  of 
those  powers,  which  never  were  conferred  on  the  University  of 
Edinburgh,  and  being  trammelled  by  nobody  claiming  a  right 
■  of  superintendence  or  control  over  them.  This  will  accordingly 
be  lound  detailed  in  the  report  of  the  Royal  Commissi  oners  of 
1828,  as  to  the  constitutions  of  the  Scottish  Universities  of  tit. 
Andrews,  Glasgow,  Aberdeen,  end  Edinburgh,  after  the  fullest 
exhibition  and  cons! deration  of  the  whole  of  their  records.  I 
shall  content  myself  with  referring  only  to  that  part  of  the 
report  which  relate*  to  the  University  of  Edinburgh. 

In  the  general  report  of  the  Commissi  oners,  the  following 
words  occur,  which  briefly  but  emphatically  describe  that 
which  had  been  established  In  Edinburgh  under  the  grunts 
from  Queen  Mary  and  King  James:—"  The  most  striking  cir- 
cumstance as  to  the  College  of  Edinburgh  is,  that  it  is  not 
erected  into  an  independent  seminary,  but  it  is  plainly,  as  to 
all  essential  points,  subjected  to  the  Provost,  Magistrates,  and 
Council  of  the  city.  To  them  is  committed  the  superinten- 
dence of  it,  the  appointment  of  the  Professors,  and  the  privi. 
lege  of  removing  them, when  so  strong  a  step  seemed  expedient. 
The  whole  body  is  enjoined  to  obey  the  regulations  emanating 
from  the  Council ;  and  even  the  powers  of  the  Principal  are 
limited  by  the  same  authority.  In  tact,  to  the  College  asi 
Coll i  ge,  nothing  seems  to  be  given  but  immunities  and  juni 
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leges  common  to  the  other  Universities,  and  which  do  not  MM* 
to  hare  any  reference  to  its  internal  administration.  No 
Senatus  Academicus,  or  College  meeting,  with  special  autho- 
rity to  regulate  the  course  of  education,  is  recognised.  Every- 
thing specified  is  granted  with  a  view  to  the  Magistrates  and 
Council;  and  in  the  only  clause  which  may  seem  to  imply  that 
the  College  received  a  separate  and  independent  jurisdiction, 
the  mode  in  which  it  is  introduced  evinces  that  this  could 
not  be  the  case.  Accordingly,  the  Council  have  always  claimed 
the  privilege  which  the  charters  confer;  theyhavr,  as  we  shall 
find,  added  new  Professorships;  and  they  have  interfered  in 
prescribing  the  course  of  study  to  be  followed  in  obtaining 

After  this  statement,  the  report  notices  the  resistance  of  the 
Principal  and  Professors  of  late  years  to  this  interference — the 
legal  discussion  that  arose— (he  action  as  decided  by  the  inter- 
locutor of  Lord  Mackenzie,  and  adhered  to  by  the  Second  Di- 
vision— and  concludes  with  these  words — "  We  have  thus  the 
highest  authority  for  the  view  already  given  of  the  subordina- 
tion of  the  College  to  the  Magistrates,  and  of  the  power  of  the 
Magistrates  to  interfere  in  any  way  respecting  the  manage- 
ment and  discipline  and  curriculum  of  the  College.  How  far 
this  is  a  wise  constitution,  is  a  very  different  question ;  but 
there  seems  to  be  no  reason  for  doubting  the  bet,  and  that  in 
this  respect,  therefore,  the  College  of  Edinburgh  stands  at 
present  on  a  distinct  tooting  from  the  other  Universities  in 
Scotland." 

Now,  with  all  this  decisive  body  of  evidence  demonstrating 
that  the  University  of  Edinburgh  is  truly  one  ru  gaurit,  I  am 
totally  at  a  loss  to  see  how  the  pursuers  can  successfully  avail 
themselves  of  the  arguments,  so  ably  urged  by  their  counsel, 
as  to  the  inherent  rights  of  Universities  to  regulate  all  matters 
relative  to  the  granting  of  degrees.  Such  power  never  was 
originally  conferred  upon  them,  Bad  it  is  manifest  that  it  never 
was  acquired  by  usage,  as  is  particularly  evinced  in  regard  to 
degrees  in  medicine, — the  origin  of  which  in  the  institution  of 
the  medical  chairs,  and  what  followed  from  them,  being  fully 
set  forth  in  the  record.  On  the  other  hand,  the  power  that  is 
now  in  question  was  exercised  by  the  patrons,  and  fully  acqui- 
esced in  down  to  the  period  immediately  before  the  action 
that  was  raised  In  1829,  when  the  claims  of  the  Senatus  were 
disallowed  by  the  clear  and  explicit  judgment,  first  of  the 
Lord  Ordinary,  and  secondly  of  the  Court 

Although,  therefore,  it  were  conceded  lhat  such  a  constitu- 
tion as  unquestionably  attache*  to  the  University  of  Edin- 
burgh is  not  one  founded  in  absolute  wisdom,  or  can  be  held 
tip  as  the  osou  ideal  of  such  an  institution,  and  that  it  would  lie 
more  beneficial  for  the  interests  of  science  and  learning  (though 
that  has  been  doubted  by  high  authorities)  if  all  that  is  claimed 
by  the  pursuers  was  granted  to  them,  yet  that  can  by  no  means 
warrant  ns  as  a  court  of  law  to  decern  in  this  declarator,  for 
support  of  which  I  can  find  no  legal  grounds  whatever,  a*  con- 
sideration!! of  expediency  can  in  no  way  influence  our  judgment 

But,  in  point  of  fact,  there  is  really  no  novelty  in  the  line 
of  argument  which  the  pursuers  so  much  relied  on  at  the 
bearing  of  the  case,  as  it  appears,  from  the  report  of  the  deci- 
sion of  1829,  that  in  the  course  of  the  discussion  between  the 
Professors  and  the  Town-Council,  which  followed  on  the  peti- 
tion of  Dr.  Hamilton  to  add  bis  class  to  the  curriculum  for 
medical  degrees,  the  former  maintained  that  there  were  certain 
powers  "  which  belong  to  the  University  itself  exclusively, 
and  which  arise  from  the  essential  and  indispensable  nature 
of  an  University,"  and  among  others,  "  has  sole  right  to  origi- 
nate and  carry  into  execution  every  regulation  re»|iecting  the 
course  of  study  to  be  followed  by  candidates  fur  medical  de- 
grees." So  here  is  the  very  position  taken  and  strenuously 
maintained  in  defence,  by  the  Senatus,  against  the  action  of 
the  Magistrates  and  Council,  that  is  now  so  much  relied  on  as 
a  reason  for  sustaining  the  present  declarator.  But  that  the 
argument  so  brought  forward  did  not  escape  the  notice  of  the 
Court,  Is  manifest  from  the  opinion  of  my  LordOlenlee,  to 
which  I  must  here  refer.  This  point  was  therefore  brought  us 
much  before  the  Second  Division  in  1829,  as  it  is  now  again 
urged ;  but  it  was  then  altogether  disregarded,  as  appears 
both  from  the  terms  of  the  judgment  and  the  opinions  of  the 
Judges  ;  and  any  claim  of  the  University  rested  on  common 
law,  was  directly  overruled.  It  is  In  vain,  therefore,  for  the  pur- 
suers  to  maintain  that  they  are  not  now  in  fact  impugning 
the  judgment  of  1829,  and  are  resting  only  on  the  inherent 
constitutional  rights  of  Universities.    For  it  is  manifest  that 


the  very  same  proposition  was  unsuccessfully  pressed  on  those 
that  decided  the  case  in  1829.  Bo  far  from  there  having  been 
assigned  any  stronger  grounds  for  now  giving  effect  to  that 
line  of  defence,  the  very  opposite  conclusion  should  be  deduced, 
as  we  now  see  that  the  full  and  very  elaborate  statement  of 
tacts,  prepared  after  a  most  thorough  investigation  by  Mi. 
Baron  Hume,  himself  one  of  the  Professors  in  1810,  {which  had 
only  been  referred  to  in  argument,  but  not  exhibited  in  1820), 
affords  the  most  conclusive  reasons  for  holding  that  the  judg- 
ment of  that  year,  sa  to  the  true  constitution  of  the  University 
of  Edinburgh,  was  supported  by  the  most  irrefragable  evidence 
as  to  its  peculiarly  limited  nature,  and  its  being  quite  distinct 
from  that  of  other  Universities. 

The  pursuers,  however,  further  maintain,  that  even  admitting 
the  power  of  the  patrons  to  bo  such  as  now  contended  for,  as  to 
fixing  the  curriculum  ofstudv.and  making  regulations  as  to  the 
qualifications  of  candidates  for  graduation,  still  these  cannot  be 
carried  into  execution  unless  they  be  framed  according  to  law, 
and  that  the  Senatus  is  entitled  to  object  to  any  illegal  regula- 
tion— which  that  complained  of,  in  giving  effect  to  the  lectures 
of  extra  maref  teachers,  as  part  of  the  medical  course  of  study,  is 
asserted  to  be,  as  creating,  to  the  prejudice  of  the  University,  a 
rival  school  of  medicine  at  its  own  door.  Seeping  in  view,  how- 
ever, the  fact,  that  with  the  concurrence,  nay,  on  the  applica- 
tion of  members  of  the  faculty  of  medicine,  as  if  authorized  on 
the  part  of  the  Senatus  Academicus,  there  stands  an  existing 
regulation  giving  effect,  as  qualifications,  to  the  attendance  of 
candidates  for  graduation,  for  a  certain  period,  on  the  lectures 
of  teachers  in  the  London  and  Dublin  Hospitals,  institutions 
In  no  way  connected  with  the  University  of  Edinburgh,  or  of 
any  University  whatever.  Where  medicine  is  taught,  I  can- 
not hold  that  the  regulation  complained  of,  in  merely  estima- 
ting attendance  on  medical  teachers  in  Edinburgh,  as  of  equal 
worth,  is  in  itself  illegal,  or  any  unlawful  exercise  of  tho  powers 
of  the  patrons,  as  declared  by  the  judgment  of  1629.  It  could 
not  surely  have  been  maintained,  that  if  such  a  regulation  hid 
been  made  by  the  University  of  Glasgow,  or  any  other  possessed 
of  the  uncontrolled  power  as  to  all  matters  connected  with 
graduation,  it  could  be  pronounced  to  be  illegal ;  and,  there, 
fore,  no  more  can  it  be  said  where  it  has  issued  from  the  pre- 
sent defenders.  We  must  farther  always  keep  in  view,  that 
those  teachers  whoso  lectures  are  sustained  as  part  of  the 
medical  course  of  study  for  degrees,  must  hare  the  sanction 
of  the  Colleges  of  Physicians  and  Surgeons  of  Edinburgh  ; 
and  considering  the  advantages  which  those  teachers  derive 
from  the  Royal  Infirmary,  they  cannot  certainly  be  deemed 
of  an  inferior  grade  to  the  teachers  of  the  London  and  Dub- 
lin hospitals,  whose  lectures  now  make  a  part  of  the  curri. 
culuui  of  medical  study  for  Edinburgh  degrees.  These  last 
gentlemen  may  therefore  be  considered  to  be  as  much  rivals 
to  the  eminent  staff  of  medical  Professors  that  exists  within 
the  walls  of  the  College  of  Edinburgh,  as  those  lecturers  who 
live  within  the  city  in  which  it  is  situated  ;  and  aa  their  fees 
are  regulated  by  the  same  standard  as  that  of  the  Professors, 
the  risk  of  injuiy  to  them  seems  very  small  indeed.  It  won't 
do  to  say,  that  because  Universities,  In  giving  medical  degrees, 
are  in  use  to  borrow  the  instruction  that  it  afforded  by  kin- 
dred Universities  having  medical  establishments,  this  may  be 
extended  to  tho  teachers  in  question,— as  the  lecturers  in  hos- 
pitals merely,  can  lay  no  claim  to  that  character. 

The  objection  of  the  pursuers  to  the  resolution  of  the  patrons, 
In  admitting,  as  part  of  the  course  of  study  for  degrees,  the  at- 
tendance on  the  lectures  of  the  Edinburgh  medical  teachers, 
would  certainly  have  stood  in  a  very  different  position  bad 
it  been  rested  on  a  right  to  exclude  all  medical  instruction,  for 
the  defined  period,  that  was  not  obtained  within  the  walls  of 
the  University  itself,  previous  to  graduation.  That  was,  how- 
ever, properly  considered  as  likely  to  diminish  the  value,  and 
probably  the  amount  of  medical  degrees,  and  therefore  has 
very  properly  not  been  Insisted  on.  But  when  so  wide  a  de- 
parture Rom  the  exclusive  medical  tuition  that  Is  afforded  by 
the  Professors  of  the  University,  baa  nut  only  for  a  considerable 
time  been  fully  sanctioned  by  the  Benatns  themselves,  that 
body  cannot  be  deemed  very  consistent  in  their  opposition  to 
the  regulation  of  the  patrons  now  complained  of,  and  which,  it 
appi-aii!,  had  in  reality  the  approbation  of  at  least  part  of  the 
medical  faculty  of  the  University  itself. 

While  the  pursuers,  therefore,  are  no  doubt  entitled  to  con- 
duct the  previous  examinations,  and  have  the  sole  power  irf 
granting  medical  degrees,  1  am  of  opinion  that  it  mast  be  held 
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nx  equally  fixed .  that  tbe  defend  sti,  BD  der  their  rights  as  patrons, 
are  inverted  with  the  power  of  regulating  the  curriculum  of 
medical  study,  as  to  its  nature  and  extent,  and.  therefore,  that 
the  present  notion  of  declarator  cannot  be  sustained,  bnt  that 
the  defenders  ought  to  be  assoilzied  from  its  whole  conclusions, 
as  I  cannot  divest  myself  of  the  thorough  conviction  (as  held 
also  by  the  late  Lord  Ordinary)  that  the  judgment  pronounced 
hv  the  Second  Division,  in  which  I  sat  in  1829,  did  truly  deter- 
mine, in  substance  and  reality,  the  very  same  question  that  has 
again  been  revived  by  the  present  action.  In  that  case,  the 
defenders,  the  Senatus  of  the  University,  had  chosen,  in  regard 
to  the  qualifications  for  medical  degrees,  to  enact  of  their  own 
authority,  that  attendance  on  the  clans  of  midwifery  wag  not 
necessary,  and  refused  to  obey  a  regulation  of  the  patrons,  hold- 
ing attendance  on  that  clan  to  be  a  part  of  the  curriculum 
preparatory  to  graduation,  and  which  the  patrons  had  power 
to  fix.  But  the  judgment  of  the  Court  in  1829  found  Chat  it 
was  binding  upon  the  present  pursue™,  and  It  accordingly  has 
been  in  observance  ever  since. 

As  I  can  therefore  discover  no  solid  grounds  in  law  for  dis- 
tinguishing the  true  merits  of  that  case,  so  decided  in  1829,  from 
the  present,  or  for  holding  that  the  argument  rested  on  the 
inherent  rights  of  Universities,  illustrated  as  they  are  in  the 
passage  from  the  opinion  of  Chief  Justice  Wilmot  referred  to, 
can  at  all  avail  the  pursuer*,  under  the  very  limited  and  pecu- 
liar constitution  of  the  College  and  University  of  Edinburgh, 
on  which  alone  their  case  must  depend,  I  must  give  it  as  my 
decided  opinion,  that  the  interlocutor  submitted  to  review 
ought  now  to  be  adhered  to. 

Lari  FuUtrton. — This  action  of  declarator,  and  the  aocom- 
panving  suspension  and  interdict,  raise  two  questions,  the  one 
more  limited  than  tbe  other. 

The  two  conclusions  of  tbe  action  of  declarator  bring  these 
questions  distinctly  into  view.  The  first  conclusion  is,  "  that 
tbe  Senatus  Academicus,  as  the  administrative  body  of  the 
University,  being  Tested  with  the  sole  power  of  conferring  de- 
grees, has  also  the  sole  and  exclusive  power  to  determine  what 
E"  revlons  education  is  necessary  to  entitle  a  person  to  offer 
imself  as  a  candidate  for  a  degree  In  any  faculty  or  depart- 
ment of  learning,  and  of  making  and  enforcing  such  rules  as 
may  seem  to  them  necessary  for  determining  said  qualification." 
That  is  followed  by  the  more  limited  conclusion — "  In  par- 
ticular, that  they  have  not  the  power,  by  making  roles  and 
regulations,  or  otherwise,  to  substitute,  as  a  qualification  for 
obtaining  a  degree,  attendance  upon  lectures  and  instructions 
of  teachers  not  belonging  to  the  University,  in  place  of  atten- 
dance on  tbe  lectures  and  instructions  of  the  professors  and 
teachers  within  tbe  University." 

On  the  first  conclusion  we  have  had  no  argument ;  because 
tbe  pursuers  are  qnite  aware  that  the  point  is  settled  against 
them  by  the  decision  pronounced  by  Lord  Mackenzie,  and 
adhered  to  by  tbe  Court,  in  tbe  former  case  between  the  same 
parties.  It  was  hardly  disputed  that  we  could  do  nothing  in 
the  matter  but  give  effect  to  that  judgment,  and,  consequently, 
svasolbue  from  that  general  conclusion. 

In  regard  to  the  last  and  more  limited  conclusion,  however, 
it  was  contended  by  the  pursuers,  fint,  that  the  question  there 
raised  was  not  embraced  in  the  former  action  ;  and,  teeordly, 
that  even  on  the  supposition  of  tbe  former  judgment  being 
unassailable,  this  more  limited  question  ought  to  be  decided 
in  their  favour. 

On  tbe  first  of  these  propositions,  I  have  little  doubt.  Ido 
not  think  that  this  question  was  decided  In  the  former  case. 
And,  Indeed,  the  circumstances  which  gave  rise  to  that  action 
did  not  require  its  solution.  There  tbe  litigation  arose  from 
the  refusal  of  the  Stnalm  Aeademieiti  to  obey  the  Instructions 
of  the  patrons,  who  had  included  the  attendance  on  the  pro. 
feasor  of  midwifery,  in  the  course  of  academical  study  requisite 
for  tbe  attainment  of  a  medical  degree.  The  only  question 
there  raised,  then,  involved  the  right  of  the  patrons  to  pre. 
scriba  tha  fsWacademical  course  of  study.  And,  accordingly, 
the  leading  conclusion  in  that  action,  brought  by  the  patrons, 
was —that  the  Town -Council,  "as  patrons  and  founders,"  Ac. — 
(See  Lord  Ordinary's  note.) 

Then  the  words,  "  tttukte  to  be  pursued  in  tie  College"  shew,  as 
might  barf*  been  expected  from  the  origin  of  the  dispute,  that 
the  coma  of  tnirw -academical  education  was  that  which  the 
u*ttons«latmcd  the  right  to  control.  Andthongh.lntbelmme- 
diaaBlyfcttowing  member  of  the  sentence,  "the  comae  0f  study 
for  iilws«il[  degrees,"  tbe  words  "in  lit  co'.itge"  are  not  re- 


peated, I  think  that  they  most  be  held  to  ho  understood.  In- 
deed, if  there  could  be  any  reasonable  doubt  on  this  point,  I 
think  it  would  be  removed  by  the  succeeding  conclusion,  run- 
ning in  tbe  form  of  a  negative  of  the  pretensions  of  the  defen- 
ders— "  That  the  Principal  and  Professors  of  tbe  ssid  College," 
&c — (See  Lord  Ordinary's  note.) 

This  is,  in  my  opinion,  sufficient  to  shew,  that  the  question' 
raised  in  the  action  corresponded  exactly,  in  its  limits,  with 
the  practical  difference  between  tbe  two  bodies,  which  bad  led 
to  it.  and  related  exclusively  to  the  course  of  study  by  "  stu- 
dents at  the  Collego,"  and,  by  fair  implication,  to  the  course  of 
study  to  be  there  pursued. 

But  the  difference  between  the  parties  which  bos  led  to  ths 
present  litigation,  involves  a  question  which  appears  to  me 
to  be  essentially  different.  Both  parties  agree  as  to  tbe  par- 
ticular course  of  study  to  be  pursued,  vitMn  the  College,  as  the 
condition  precedent  of  any  student  being  admitted  to  examina- 
tion for  a  degree  in  medicine.  That  is  the  subject  of  the  two 
lesdi  ng  sections  (L II.)  of  the  proposed  statutes  of  the  University. 
Bnt  these  are  followed  by  section  III.,  which  enacts,  that 
"  attendance  on  the  lectures  of  teachers  of  medicine  in  the 
hospital  schools  of  London,  or  school  of  the  College  of  Surgeons 
in  Dublin,  or  of  teachers  of  medicine  in  Edinburgh,  recognised 
as  such  by  the  Royal  Colleges  of  Physicians  and  Burgeons  of 
Edinburgh,  (In  accordance  with  regulations  to  be  adopted  by 
these  Colleges  jointly,  and  approved  of  by  the  patrons  of  tbe 
University),  shall,  to  the  extent  of  one-third  of  tbe  whole  de- 
partments required  by  section  II,  clause  1,  to  be  studied  by 
candidates,  be  held  equivalent  to  attendance  under  professors 
in  this  or  In  some  other  University,  as  already  defined."  And 
tbe  only  part  of  tbis  section  to  which,  as  I  understand,  the 
pursuers  object,  is  that  which  substitutes,  to  a  certain  extent, 
the  attendance  on  "  lectures  by  teachers  of  medicine  in  Edin- 
burgh." for  the  attendance  on  lectures  by  the  medical  profes- 
sors of  tbe  College ;  so  that  the  question  comes  to  be,  whether 
Or  not  it  is  imperative  on  the  pursuers,  tbe  Senatiu  Academism, 
to  admit  to  examination  for  a  degree,  students  who  bave  not 
followed  the  prescribed  course  of  education  within  the  College, 
but  who  have,  to  a  certain  extent,  pursued  the  course  under 
non-  academical  teachers. 

The  question  is  one  of  very  considerable  importance.  I  do  not 
think  it  was  decided  in  tbe  former  action  ;  and  In  determin. 
liitt  it  now,  I  am  not  much  moved  by  the  consideration  which 
was  powerfully  pressed  upon  us  in  argument  upon  the  part  of 
the  defenders,  that  the  pursuers,  who  have  admitted  eitra- 
academlcal  teaching — vts.  that  at  different  Universities,  and 
even  the  teaching  of  the  hospital  schools  of  London  and  Dub- 
lin—necessarily  admit  the  legality  of  that  to  which  they  now 
object,  In  regard  to  the  private  teachers  of  medicine  in  Edin- 
burgh. I  do  not  see  tbe  relevancy  of  the  observation.  There 
Is  here  no  question  of  legality  or  illegality.  It  ii  entirely  one 
of  the  conflict  of  powers.  I  see  nothing  absolutely  illegal  In 
what  is  now  proponed  by  the  defenders,  If  both  parties  agree. 
The  only  question  is,  whether  the  third  section  is,  in  all  its 
points,  imperative  on  the  pursuers  without  their  consent,  or 
rathiT  ngninst  their  declared  objection.  They,  the  pursuere,  are 
willing  to  allow  the  teaching  at  the  London  and  Dublin  schools 
of  medicine,  as  part  of  a  course  of  study  qualifying  for  examina- 
tion for  a  degree  In  medicine  at  tbe  University  of  Edinburgh  ; 
but  it  U  only  because  they  are  so  willing,  that  they  give  effect  to 
It ;  and  they  deny  effect  to  that  part  of  the  third  section  now 
under  consideration,  precisely  because  it  has  not  received  their 
consent.  The  only  question  then  Is,  whether  their  consent  be 
Indispensable  or  not  f 

Upon  this  point,  the  defenders,  the  patrons,  certainly  take 
high  ground.  It  was  maintained  In  argument,  that  the  power 
of  granting  degrees  flowed  entirely  from  tbe  defenders,  the 
founders  of  tbe  University,— and  from  this  it  wax  inferred,  that 
there  was  no  absolute  necessity  for  any  previous  course  of 
study,  and  that  it  was  within  the  powers  of  the  patrons  "  to 
make  degrees  entirely  dependent  on  examinations." 

I  am  certainly  not  prepared  to  admit  any  of  these  prop™- 

The  foundation  of  the  College  no  doubt  flowed  from  tbe 
town  of  Edinburgh,  in  virtue  of  the  powers  conferred  An  them 
by  tile  Crown.  But  when  they  did  exercise  that  power,  and 
did  found  the  College,  the  right  of  granting  degree*, — i.  e.  of 
conferring  on  persons  proficient  in  certain  departments  of 
knowledge,  the  recognised  stamp  of  such  proficiency, — did 
not  "flow  from  the  founders,"  if  by  that  is  meant  that  It  pre- 
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viinisly  existed  in  tin-  persons' of  Uie  founder*.— but  <rn  an 
inherent  quality  of  the  institution,  according  tn  the  |iuMio  law 
of  this  and  every  other  European  country  possessini;  similar 
institutions.  Accordingly,  the  charter  of  ratification  1621 
bear*  to  be  granted,  not  only  in  favour  of  the  burgh  of  Edin- 
burgh, lint  hi  favour  of  the  "said  College,  and  of  the  rectors, 
regent™,  hnrsaris,  and  stnderts  within  the  same,"  OD  whom 
it  confers"all  liberties,  freedom  n,  and  immunities  and  prlvl. 
leges,  appertening  to  nne  free  College,  and  that  in  a't  mxplt 
forme  and  large  manner,  at  any  College  ha  or  bndktt  wiMa  thit 
kit  Majertie'i  realnic." 

I  should  have  great  doubt'  indeed,  then,  whether  the  foun- 
ders, the  patrons,  were,  on  this  ground,  all  powerful  in  the 
granting  of  degree* ;  and  as  the  greatest  number  of  such  insti- 
tutions, in  which  education  is  conducted  either  by  lectures  or 
private  instruction,  have  required  some  evidence  of  attendance 
on  those  infra-academical  opportunities  of  instruction  asa  pre- 
liminary to  being  taken  on  examination  for  degrees,  I  should 
require  a  good  deal  more  argument  to  satisfy  me,  that  the  do- 
fenders,  the  patrons,  might  dispense  with  all  previous  attend- 
ance at  lectures,  and  require,  as  a  matter  of  right,  the  College 
to  take  on  examination  lor  a  degree,  any  individual  whom  they 
might  choose  to  name. 

Most  certainly  that  was  not  determined  in  the  former  action, 
which  related  entirely  to  a  previous  coarse  of  study ;  and  it 
would  be  difficult  to  infer  from  the  power  recognized  by  the 
former  judgment,  to  "regulate  the  course  of  study  for  obtaining 
degrees,"  a  power  of  enabling  a  party  to  take  a  degree  without 
any  previous  course  of  study  whatever. 

Bnt  it  is  realty  unnecessary  to  go  into  this ;  because  most 
certainly  no  such  pretension  is  advanced  by  the  defenders  in 
this  case.  They  admit  that  a  previous  course  of  study  is  in- 
dispensable for  each  candidate  for  graduation  ;  and,  in  the 
discharge  of  their  duty  as  patrons,  they  have  united  with  the 

Sunuers  in  determining  what  that  coarse  of  study  shall  be, 
ut,  holding  such  course  of  study  to  be  requisite,  they  propose 
to  enact  tn  the  disputed  part  of  the  third  section  of  the  intend- 
ed statute,  thnt  to  the  extent  of  one-third  of  the  whole  medical 
coarse  required  within  the  College,  attendance  on  non  aca- 
demical teachers  of  medicine  tn  Edinburgh  shall  be  received 
as  equivalent. 

This  evidently  involves  the  proposition,  that  they,  as  patrons 
and  founders  of  a  College  having  the  power  of  conferring  de- 
grees, and  having,  in  the  discharge  of  their  dnty  tn  that  charac- 
ter, fixed  a  course  of  study  as  requisite  for  graduation,  can  of 
their  own  authority  place  a  part  of  that  course  followed  with- 
out the  College,  on  the  same  footing  as  if  it  had  been  extra 
academical,  and  oblige  the  pursuers,  the  Senatw,  to  take  parties 
on  examination  who  have  not  completed  the  requisite  course 
of  academical  instruction. 

And,  in  principle,  there  is  evidently  no  distinction  between 
a  partial  and  a  total  substitution  of  non-academical  for  acade- 
mical teaching.  If  the  defenders  have  the  power  to  dispense 
with  the  attendance  at  College,  to  the  extent  of  one-third  of 
the  departments  specified  in  the  proposed  statute,  they  most 
have  the  same  power  as  to  the  whole.  So  that  the  question 
comes  to  be,  whether  the  patrons  can  compel  the  Senatus 
Academicus  to  take  on  trial  for  graduation,  students  who  have 
followed,  without  the  College,  that  very  course  of  study  which  the 
patrons  held  indispensable  within  it. 

This  is  a  question  certainly  of  very  considerable  Importance 
to  the  dignity  as  well  as  the  interests  uf  the  pursuers ;  and  I 
nra  not  surprised  that  they  resist  this  pretension  of  the  patrons. 
On  the  other  hand,  I  give  the  patrons  full  credit  for  the  motives 
which  have  Influenced  them.  I  believe  that  they  consider  the 
partial  substitution  of  non -academical  for  academical  teaching, 
in  some  departments,  as  likely  to  prove  beneficial  to  the  Col- 
lege; and  they  seem,  from  some  of  the  documents  produced,  to 
have  had  at  one  time  the  sanction  of  the  medical  faculty,  Ac, 
for  this  opinion. 

But  we  have  nothing  to  do  with  the  motives  or  objects  of 
either  party.  The  point  is  to  be  considered  as  one  purely  uf 
law,  and  Involving  the  limit  of  the  powers  of  the  founders  In 
regard  to  the  court*  of  study  to  be  pursued  by  claimants  for 
graduation. 

After  bestowing  on  the  question  all  the  consideration  which 
is  due  to  its  importance,  I  have  not  been  able  to  satisfy  my- 
self that  the  defender*  have  established  their  defence  against 
the  limited  conclusion  of  the  summons,  vis.  "That  they  have 
the  power  to  substitute,  m  a  qualification  for  obtaining  a  de- 


gree, attendance  upon  lectures  and  Instructions  of  teachrm 
not  belonging  to  the  University,  in  place  of  attendance  on  the 
lectures  and  instructions  of  the  professors  and  teachers  within 
the  University." 

Viewing  this  as  a  question  of  power,  I  do  not  see  that  then 
is  any  attempt  to  support  It  on  the  ground  of  usage.  For  al- 
though there  has  been  practice  enough  of  holding  some  kind* 
of  extra  academical  teaching  as  equivalent  to  that  afforded 
by  the  teachers  of  the  University,  that  practice  has  been,  in  n 
far  as  I  understand,  confined  to  cases  in  which  both  of  these 
parties  agreed.  Indeed,  it  would  rather  appear,  that  the  sug- 
gestion of  allowing,  In  certain  cases,  extra- academical  instntc- 


that  such  practice  1b  irrelevant  to  the  pretensions  cow  a, I  ranted 
by  the  defenders,  who  claim  the  privilege  of  dictating  to  the 
Senatus  Academicus,  without  control,  the  obligation  to  alios- 
foreign  instruction  as  equivalent  to  academical 

The  question,  then,  must  be  determined  on  general  grounds, 
independently  of  usage  ;  and,  when  so  considered,  requires  far 
its  solution  in  favour  of  the  defenders,  some  authority  modi 
more  conclusive  than  any  which  has  yet  been  presented  to  on. 

The  ground  mainly  relied  on  by  the  defenders  is,  that  thi-y 
aro  the  founders  and  patrons  of  the  College, — from  which  it 
seems  to  be  inferred,  that  every  power  vested  in  the  Collegr, 
including  that  of  conferring  degrees,  flow  from  the  defender*, 
and,  therefore,  must  be  exercised  at  their  discretion.  I  cannot 
adopt  this  view.  It  is  true  the  Town-Council  founded  th* 
College;  bnt  that  institution,  when  created  by  the  foundation. 
possessed,  by  the  force  of  public  law,  powers,  and,  among 
others,  that  of  conferring  degrees,  which  never  did  or  could 
exist  In  the  founders  themselves.  The  foundation  of  the  Col- 
lege was  the  act  of  the  founders ;  the  emergence  of  the  povei 
of  conferring  degrees  was  the  act  of  the  public  law,  attaching 
it  to  the  particular  corporation  or  association  which  the  act  vf 
the  founders  had  called  into  existence.  To  infer  from  the 
foundation  of  the  College  by  the  Town-Council,  that  the  foun- 
ders were  all  powerful  in  the  matter  of  graduation,  is  only  * 
little  less  illogical  than  it  would  be  to  Infer  from  the  power  ef 
the  founders  to  institute  b  College  conferring  degrees,  that, 
before  the  act  of  foundation,  the  Town-Council  had  themselves 
the  power  of  conferring  that  distinction. 

It  is  to  some  other  source,  then,  that  we  must  trace  the 
powers  of  the  defenders  to  Interfere  with,  and  control,  the  Col- 
lege In  the  granting  of  degrees.  And  I  think  that  is  obvious 
enough.  It  Is  not  merely  as  founders  that  they  possess  the 
right,  but  as  founders  having,  as  was  ascertained  in  the  former 
action,  the  power  of  regulating  the  mart*  of  jfuotst  within  tbe 
College.  In  that  former  action,  that  power  was  established  to 
the  satisfaction  of  the  Court,  not  as  being  necessarily  inherent 
in  the  character  of  founders,  but,  by  the  immemorial  practice, 
attesting,  as  in  other  cases  of  conflicting  powers,  the  relative 
rights  and  obligations  of  the  founders,  and  the  College.  And 
that  power  once  established,  as  we  must  here  bold  it  to  be,  no 
doubt  enables  tbe  defenders  to  control  the  power  of  tbe  Col- 
lege, and  that  to  a  very  great  extent. 

In  the  fint  place,  it  may  enable  the  defenders  to  oblige  the 
Senatus  Academicus  to  admit  to  examination  such  students 
as  have  completed  that  course  of  study  which  the  defenderi 
have,  in  the  exercise  of  their  power  of  regulation,  declared  an 
adequate  preparation.  And,  tecondly,  It  may  possibly  enable 
the  defenders  to  prevent  the  Senaiut  Aeadamau  from  confer- 
ring degree.ii  on  students  who  have  not  completed  that  course, 
being  the  point  more  immediately  raised  In  the  former  action. 

But  it  appears  to  me,  that  the  power  of  regulating  tie 
coarse  of  study,  on  which  the  Interference  of  tbe  defenders  in 
this  matter  depends,  must  necessarily  be  construed  ss  mean- 
ing only  the  course  of  study  within  the  College.  In  regard  to 
all  studies  beyond  that,  the  defenders  have  no  power  what- 
ever. Those  studies  are  as  entirely  foreign  to  their  character 
of  founders  of  the  College  of  Edinburgh,  as  the  studies  at  tbe 
Universities  of  St.  Andrews  or  Glasgow,  or  any  other  institu- 
tion of  the  kind.  Indeed,  the  only  power  which,  by  tberr 
charter,  they  do  seem  to  possess  In  regard  to  non-academical 
teachers  in  Edinburgh,  is  not  that  of  regulating  studies  under 
snch  teachers,  bnt  of  putting  down  such  teaching  altogether. 
For  I  observe,  that  in  the  charter  of  1682,  quoted  in  their  fourth 
statement  in  the  record,  the  Magistrates  are  not  only  to  have 
the  power  of  appointing  professors  within  the  College,  b** 
tbe  power  of  inhibiting  all  others  "  ue  dictas  scientist  in"* 
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dirti  oaetri  bnrgi  lihertatrm  profitcanttir  nut  tkweant  ni»i  per 
picbUH  prsspositum  ballivonet  consul™  corumqne  successores 
adaiisri  fueriot." 

Whether  the  defende ra  are  termed  patrons,  or  founders,  or 
risilois,  their  patronage,  or  foundation,  or  visitation,  hog  no 
conceivable  reference  to  any  teachers  bat  academical  teachers, 
or  any  comae  of  teaching  bat  that  which  is  pursued  within  tiie 
College.  As  the  interference  in  the  granting  of  degrees  seems 
to  me  to  depend  on  the  power  of  regulating  the  course  of  study, 
and  as  liar  is  confined  to  the  course  of  etady  within  the  College, 
it  would  follow,  that  the  interference  with  the  College  in  the 
ronfcrrinif  of  degree*  must  be  equally  limited,  and  moat  be  com. 
metxmrste  with  the  course  of  study  afforded  within  the  Coll«ae. 
1  think  this  view  receives  material  support  from  tome  of  the 
poegeriisfs  brought  forward  by  the  defenders  themsel  ves. 

Tbm  It  wookl  appear,  by  that  statement,  it  was  only  tn  1723 
tiotapraper  faculty  of  medicine  was  instituted,  and  the  means 
of  a  properly  academical  education  afforded  within  the  College 
in  thai  department. 

The  history  of  the  introduction  of  this  department  of  study, 
aad  tbe  institution  of  a/»wtfy — i.  a  of  a  body  of  professors  to 
t«cb  it  within  the  College  so  comprehensively  as  to  warrant 
tbe  granting  of  degrees — is  given  in  articles  18  and  19  of  the 
decoders'  statement  From  the  first  of  these  articles,  it  ap- 
praia,  that  thouch  there  may  hare  been  teachers  of  medicine 
*ilhfn  the  College,  tbe  con  me  of  study  was  not  so  complete 
■l to  be  a  foundation  for  the  granting  of  degrees.  Accordingly. 
the  Act  of  Council  there  quoted,  gives  the  opinion  of  the  patrons, 
that  "Nothing  could  contribute  more  to  the  flourishing  of 
any  College,  than  that  all  the  parts  of  academical  learning 
dwDld  be  professed  and  taught  therein  by  able  professors;  and 
hebjg  'of  opinion  that  it  would  be  of  great  advantage  to  thin 
College,  city,  and  country,  that  medicine  tn  all  its  branches 
tstnught  and  professed  here,  by  such  a  number  of  professors 
it  that  science  ns  may  by  themselves  promote  students  to  their 
damera  with  as  great  solemnity  as  is  done  in  any  other  College 
nrUnirersity  at  home  or  abroad.'  The  Council  accordingly, 
being  satisfied  of  the  petitioners'  ability  '  to  reach  tbe  above 
raleable  ends  and  purposes,'  did  thereby  unanimously  consti- 
tute, nominate,  and  appoint  them  ■  doctors  of  medicine,  pro 
foson  of  medicine  and  chemistry  in  the  College  of  Edinburgh; 
"dth  Ml  power  to  all  of  them  to  profess  and  teach  medicine 
in  ill  its  branches  In  tbe  said  College,  as  fully  and  freely  as 
the  and  science  is  taught  In  any  University  or  College  In  thU 
er any  other  country.'" 

Then  article  19  states,  that  "  the  patrons  did  thereby  give, 
pant,  and  bestow  upon  the  said  professors,  all  liberties,  privi- 
JflKs,and  ■immunities  that  at  present  or  hereafter  are  or  may 
f»cn}oyed  by  tbe  professors  of  any  other  science  Id  the  fore- 
said College  ;  and  particularly,  with  full  power  to  them  to 
•amine  candidates,  and  to  do  every  other  thing  requisite  and 
wcssaiy  to  the  graduation  of  doctors  of  medicine,  as  amply 
and  freely,  and  with  all  the  solemnities  that  the  same  is  prac- 
tietd  and  done  by  the  professors  ol  medicine  in  any  College  or 
University  whatsoever.'  " 

It  appears,  then,  from  tbe  statement  of  tbe  defenders  them- 
sdwa,  that  it  was  not  until  the  year  1726  that,  a  regular  faculty 
tf  nsxsVnne  was  instituted  capable  of  examination  of  candi- 
date* far  graduation.  Prior  to  that  period,  there  was  nocourse 
olsajdy  afforded  by  the  patrons,  within  the  College,  which 
^■M  Qualify  for  a  degree  of  medicine. 

IHiotwith  standing,  the  SenatusAcademicus  did  previously 
tottsaVaad  of  their  own  authority,  and  without  any  concur- 
"nstnflhs  patrons,  confer  degrees  in  medicine,  Tbe  manner 
to  ■Veh  this  was  dons  is  given  by  the  defenders  themselves 
>»  **fc  SO :— "  Prior  to  the  year  1 726,  candidates  for  the  degree 
rtdsoawof  medicine  were  examined  by  certain  members  of 
At  Sufa)  College  of  Physicians,  who,  after  examination,  and 
Mawtbain  qualified,  were  in  the  practice  of  recommending 
WMh  Principal  and  Professors  of  tbe  University,  that 
Iff  ■egfcjt  be  pleased  to  confer  the  degree  of  doctor  of  medi- 
riniapast  tSiem."  And  then  au  example  is  given  of  a  degree 
1  in  the  year  1710.  "Subsequent  to  1726,  the 
■  were,  conducted  by  the  professors  of  medl  ' 


ttors,  being  certain  members  of  the  Royal  College  of 
Physicians.  And  it  wasonly  after  the  institution  of  the  Medics! 
Faculty,  that  the  in! ra- academical  examinations,  and  the  esta- 
blishment of  a  curriculum,  or  course,  of  study  appointed  by  the 
patrons,  took  place. 

Thisisallveryintelligible  So  longas  there  were  no  adequate 
means  of  instruction  in  medicine  furnished  within  tbe  Collect, 
the  Senotus  Academicus  were  left  at  liberty  to  take  their  own 
mode  of  satisfying  themselves  of  the  qualifications  of  the  ap- 
plicants for  graduation.  In  so  doing,  they  did  not  interfere 
with  any  interests  in  the  College  which  the  founders  and 
patrons  were  called  upon  to  protect 

But,  after  the  faculty  of  medicine  was  established  and  en- 
dowed, the  patrons,  as  the  protectors  of  the  new  interests  thus 
established,  may  have  been  entitled  to  regulate  the  course  of 
study  which  they  considered  as  indispensable  to  graduation  ; 
and  it  is  quite  possible  that  the  patrons  may,  consistently  with 
tliis  principle,  have  the  power  to  interfere  with  tbe  communi- 
cation of  the  benefit  of  a  degree  to  any  hut  those  who  have 
received  the  proper  training  within  the  College. 

But  there  is  no  snch  question  raised  here  ;  on  tbe  contrary, 
the  question  is,  whether,  after  a  medical  faculty  has  been  estli- 
blished  and  endowed,  and  after  the  due  course  of  study  in  that 
department  has  been  determined  on  by  the  patrons,  they,  the 
patrons,  can  of  their  own  authority  require  tbe  College  to  take 
on  examination  applicants  for  graduation  who  have  followed 
port,  or,  it  may  be,  the  whole  of  that  course  of  study,  under 
teachers  in  Edinburgh  who  are  not  professors  in  the  College. 

Now,  I  can  gee  no  ground  for  the  affirmative  of  this,  even 
holding  the  former  judgment  of  the  Court  to  be  the  rule,  so 
far  as  it  goes.  The  inference  from  the  expression  of  the 
charter  originally  establishing  the  College,  which  I  have  al- 
ready quoted,  is,  that  no  other  teachers  of  the  sciences  taught 
within  the  College  were  to  lie  tolerated  within  the  burgh. 
This  appears  to  rae  the  most  obvious  reading  of  the  passage — 
"  In hihendo omnibus aliis,  ne  dicing  scientias  intra  diclimwtii 
burgi  llbertatem  profiteantur  aut  doctant  nisi  per  priefatos 
prcepositum  ballivos  et  consules  eorumque  successors  annum" 
futrint," — i.  i.  admitted  into  the  College  as  professors ;  and  it 
is  the  reading  most  consistent  with  tbe  notions  of  exclusion 
and  monopoly  which  prevailed  at  the  date  of  tbe  grant.  But 
even  supposing  the  word  admitri  is  to  be  read  as  permiiai.  It 
would  only  come  to  this,  that  the  Magistrates  and  Council 
bad  the  power  to  permit  afra-acorAsnicai  teachers  to  give  in- 
structions in  branches  of  science  taught  within  the  University. 
But  does  It  follow  from  that,  that  they  had  the  power  not 
only  to  permit  such  teaching  within  the  city,  but  to  place  it  on 
the  same  footing  as  teaching  within  the  College,  on  the  im. 
port  an  t  point  of  qualification  for  degrees  1 

These  powers  are  essentially  different ; — the  latter  is  no  ne- 
cessary inference  from  the  former,  and,  if  it  exists  at  all,  milwt 
rest  on  tbe  implied  powers  of  tbe  patrons  to  make  every  regu- 
lation necessary  for  tbe  success  and  welfare  of  the  College. 
This  is  certainly  taking  a  brood  enough  view  of  the  rights  of 
patrons;  and  yet,  even  on  that  principle,  the  claim  now  made 
is  untenable.  Tbe  College,  as  compound  of  a  body  of  indivi. 
duals  consists  of  the  students  and  professors — of  those  who  arc 
taught,  and  those  who  teach.  Now,  according  to  tbe  constitu- 
tion of  the  College  and  the  terms  of  the  grant  to  the  founder-, 
the  power  now  claimed,  of  conferring  on  medical  teachers  not 
belonging  to  the  College,  the  privilege  of  giving  instruction 
qualifying  for  a  degree,  cannot  be  necessary  for  the  good  of  the 
students.  By  the  very  terms  of  the  charter,  the  patrons  are  t" 
choose  as  professors  of  the  different  sciences  taught  within  the 
College,  "  peraonas  addictas  profeselones  edocendos  wm'iw 
Wbsvos." 

The  best  instruction  to  be  had,  is  to  be  furnished  within  the 
College  itself ;  so  that  no  extraneous  teaching  can  be  required 
for  the  students. 

But  can  it  be  said  with  anyshewof  reason,  that  the  exercise 
of  such  a  power  is  beneficial  to  the  Professors  !  Is  It  not,  on  the 
contrary,  undeniable,  that  the  admission  of  the  other  teachers 
in  the  city  to  an  equality  with  them,  in  the  matter  of  studies 
qualifying  for  graduation,  is  not  only  derogatory  to  their  pre 
eminence,  but  highly  injurious  to  their  pecuniary  interests  > 
Or,  even  taking  a  more  general  view  of  the  matter,  and  sup- 
posing tbe  welfare  and  dignity  of  the  College  is  to  be  measured 
by  the  resort  of  students  to  the  meanaof  education  supplied  by 
it,  it  is  manifest  that  the  tendency  of  the  regulation  in  «Jl»- 
pu  to  is  most  materially  to  diminish  tbe  amount  of  that  resort, 
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And,  in  this  particular,  the  contemplated  regulation  operate! 
very  differently  from  these  modifications  of  the  privileges  of 
the  Professors,  to  which  they  have  siren  their  consent  In 
the  cane  of  students  who  have  followed  a  partial  course  of 
study  at  the  hospitals  of  London,  or  at  the  school  of  the  Col- 
lege of  Surgeons  in  Dublin,  the  admission  of  such  students,  to 
qualify  for  a  degree  at  the  College  of  Edinburgh,  by  comple- 
ting the  course  of  study  there,  may  possibly,  and  will  probably 
Lave  the  effect  of  attracting  to  the  College  a  class  of  students 
who  would  otherwise  have  no  inducement  to  enter. 

But  when,  in  te/ms  of  the  proposed  regulations,  the  atten- 
dance on  teachers  in  Edinburgh,  the  very  seat  of  the  College, 
is  to  have  the  same  advantage,  to  any  extent,  as  the  intra. 
academical  instruction,  the  effect  necessarily  is.  to  withdraw 
from  the  College  a  set  of  students  actually  on  the  spot,  ami 
who,  but  for  the  regulation,  would  certainly  hare  attended  the 
academical  course,  if  they  wished  to  graduate.  This  effect  can 
be  viewed,  as  regards  the  College,  only  In  one  light,  vis.  as  a 
sacrifice  of  the  rights  of  the  Professors,  for  the  benefit  of  the 
extra- academical  teachers.  Whether  this  may  or  may  not  tend 
to  the  general  improvement  of  the  medical  education  afforded 
within  tbe  city  of  Edinburgh,  is  a  question  into  which  we 
cannot  enter. 

It  U  quite  possible  that  tbe  learned  persons  approved  of  as 
private  teachem  of  medicine  by  the  Magistrates,  may  bo  as 
competent  to  the  instruction  of  students  as  the  gentlemen  on 
whom  they  have  conferred  pro  feasoi  ships.  It  is  also  possible 
that,  by  a  more  liberal  constitution,  a  College  baring  the  power 
of  granting  degrees  might  be  called  on  to  take,  on  examination, 
applicants,  whatever  may  hare  been  the  locality  of  their  pre- 
vious studies  :  And  I  believe  there  arc  institutions  in  which 
that  forms  a  condition  of  their  establishment 

But  most  certainly  it  is  no  part  of  the  constitution  of  tbe 
College  of  Edinburgh.  That  College  is  created  in  terms  of  the 
charter,  with  all  the  powers  and  privileges  enjoyed  by  any 
other  free  College  :  And  one  of  these  certainly  is,  In  the  gene- 
ral case,  to  limit  the  examination  for  degrees  to  parties  who 
have  qualified  themselves  by  attendance  on  the  academical 
course  :  And  the  only  question  before  us  regards  the  power  of 
tbe  founders  and  patrons  to  dispense  with  that  condition. 

I  can  see  no  authority  for  their  claim  to  such  a  power.  It 
Is  not  to  be  found  in  the  letter  of  the  constitution  of  the 
College  ;  and,  according  to  the  spirit  of  that  and  every  similar 
establishment,  bo  far  from  being  implied  in  the  office  of  pa- 
trons, it  seems  directly  adverse  to  the  duties  of  such  an  office. 
It  would  be  a  strange  act  of  patronage  indeed  tor»nrup  a  body 
in  direct  rivalry  with  those  of  whom  they  are  the  patrons  and 
protectors.  Yet  that  is  what  Is  attempted  here.  The  extra- 
ncadeiuieal  teachers  of  medicine  are  not  only  to  be  recognised 
by  the  Colleges  of  Physicians  and  Surgeons,  "but  approved  of 
by  the  patrous  of  the  University,"  To  this  as  a  general  regula- 


that  teaching  on  a  par  with  the  proper  academical  teaching, 
as  preliminary  to  gcaduation,  the  Interference  with  tbe  rights 
of  the  College  is  most  flagrant  And  the  patrons,  under  the 
colour  of  their  rights  of  patronage,  arc  just  creating  a  most 
anomalous  species  of  extra  academic  College,  which,  though  it, 
of  itself,  cannot  grant  degrees,  has  the  power  of  communicat- 
ing to  the  students  resorting  to  it,  the  means  of  compelling 
the  University  of  Edinburgh  to  exercise  iU  own  power  of  con- 
ferring degreeson  parties  who,  by  the  rules  of  the  College,  bald 
no  proper  qualification. 

I  think  it  would  be  nearly  a  contradiction  in  terms  to  sancs 
tion  such  a  claim,  as  inherent  in  the  office  of  patrons, — who, 
while  their  duty  is  manifest,  to  protect  both  the  dignity  and 
the  pecuniary  interests  of  the  Professors  of  the  College,  have 
most  certainly  no  right  to  extinguish  or  impair  either  the  one 
or  the  other. 

In  the  observations  which  I  hare  made,  I  have  cautiously 
abstained  from  entering  to  any  extent  on  the  question  raised 
under  the  leading  and  more  general  conclusion  of  the  sum- 
mons I  hare  already  explained,  that  we  must  hold,  In  that 
particular,  the  former  decision  as  our  guide.  But  even  on  that 
assumption,  I  cannot  adopt  the  defence  against  the  second  or 
more  limited  conclusion,  and  to  that  extent  I  think  the  ac- 
tion ought  to  be  sustained. 

/rtirrf  Cuninghamc. — The  present  question  at  first  appear ed  to 
me  to  be  attended  with  some  difficulty  ; — but  on  considering 
the  various  facta  exhibited  on  record,  and  the  principles  and 


authorities  on  which  the  ease  depends,  I  now  concur  in  the 
opinion  of  your  Lordship.  On  the  one-  hand,  I  felt  myself 
bound  to  bow  to  thu  unanimous  decision  of  the  Court  in  182*; 
but  felt  anxious  that  that  precedent  should  not  be  miatp. 
plied,  so  as  to  subject  the  Professors,  in  tbo  dispensation  of 
academical  honours,  implicitly  to  tbo  mandates  of  the  patrons. 
But,  on  mature  consideration  of  the  special  circumstances  set 
forth  on  record,  which  gave  rise  to  the  regulations  complained 
of,  I  conceive  it  mar  bo  essential  for  tbe  reputation  and  in- 
terests  of  tbe  University,  to  sustain  these  roles  as  most  proper 
and  salutary  in  themselves,  without  encroaching  on  any  ri|iht 
or  privilege  which  the  learned  Professors  have  ever  legitimsltl; 
possessed.  I  shall  endeavour,  as  shortly  as  possible,  to  explain 
tbe  grounds  on  which  I  hare  arrived  at  this  conclusion. 

It  can  hardly  be  laid  down,  that  we  have  yet  any  code 
In  Scotland  regulating,  In  all  questions  that  may  arise,  (lie 
rights  and  duties  of  professors,  patrons  and  scholars,  in  onr 
Universities  generally.  Although  our  parochial  schools  srs 
notoriously  placed  under  the  superintendence  and  control  of 
the  church  by  statute,  there  is  no  permanent  jurisdiction  en- 
acted over  Universities.  It  is  possible  that  such  a  power  m»j 
be  found  to  rest  with  the  Sovereign,  as  the  whole  of  our  Scott 
Universities  were  founded  either  by  papal  bulls,  or  by  indU 
vtduals  or  corporations  authorised  by  the  Crown  or  tbe  Pops, 
to  whose  right  the  king  succeeded  on  tbe  Reformation.  But 
the  extent  of  the  power  and  authority  competent  to  tie 
Sovereign  over  our  Universities,  Is  certainly  not  well  defined. 

It  is  undoubted,  however,  that  In  the  timed  subsequent  to 
tbe  Reformation,  the  Sovereigns,  either  from  their  own  inherent 
right,  or  as  assuming  the  place  and  right  of  tbo  Pope,  appohted 
commissioners  for  visiting  the  Universities; — and  one  sacs 
commission  was  enacted  by  parliament  in  16(10  (cap.  17).  which 
has  been  often  referred  to,  as  extending  to  all  our  colleges  and 
schools.  It  appears  also  from  the  report  of  one  of  tbe  litest 
commissions  in  1830,  (of  which  your  Lordship  was  a  mem. 
ber),  that  at  subsequent  periods  in  the  lightanth  century,  com- 
missions  were  issued  for  vhdting  the  different  Universities,  bi 
the  Crown  alone,  without  any  concurrence  from  parliament 
And  there  is  one  example  in  the  Kienteatik  century  (1639), 
where  a  visitation  of  the  Scots  Universities  was  directed  to  be 
made  by  the  General  Aasembly  of  the  Kirk. 

It  is  probable  that  reports  were  made,  under  the  royal  snl 
parliamentary  com  missions,  though  not  referred  to  in  the  pre- 
sent discussion,  many  of  which  may  not  now  be  easily  trace- 
able. It  Is  stated  in  the  general  report  of  tbe  commission  oi 
1830,  that  various  suggestions  of  previous  reports  were  adopted 
and  enforced  ; — but  if  the  propositions  made  were  of  the  r* 
ture  of  those  recommended  by  the  commissioners  of  1830,  manr 
of  them  could  not  be  carried  into  effect  without  parliamentary 


In  like  manner,  commissions  were  Issued,  in  1837  and  1&*0, 
{of  which  I  bad  the  honour  to  be  a  member),  for  visiting  tl» 
Unirersities  of  Aberdeen  and  St  Andrews ;  —and  they  msde 
reports  to  Her  Majestv,  recommending  many  reforms,  whit*. 
certainly,  In  some  of  their  heads,  would  prolably  hare  required 
the  aid  of  statutes  to  carry  them  into  effect ;  but,  so  far  ss  1 
know,  neither  the  lessernorgreaterchangeehiiYe  received  effect, 
either  from  Her  Majesty  or  parliament.  The  course  that  m»7 
be  taken,  when  the  reports  of  the  commissioners  sitting  for  re- 
view of  the  English  Universities,  are  made,  may  possibly  throw 
some  light  on  the  extent  of  the  royal  jurisdiction  over  Uni- 
versities.    At  present,  that  cannot  be  anticipated. 

Notwithstanding,  however,  the  unsettled  or  incomplete  stats 
of  tbe  law,  on  many  points  essential  to  tbe  due  regulation  of 
our  Universities,  it  appears  unquestionable,  that  In  matters'* 
least  of  internal  regulation  and  discipline,  the  aclsand  resolo- 
tions  of  the  members  of  the  University  inter  «,n>ny  be  challenged 
onvalidgrounds.bytbeir  superintendents  possessingthe  powers 
of  visitors,  and  brought  under  review  of  the  Supremo  Court,*1 
possessing  a  paramount  jurisdiction  over  all  corporations.  Ac- 
cordingly, Professor  Bell,  the  able  and  latest  writer  on  Hemes- 
tary  Law, lays  it  down,  that  "Universities  are  corporation"; 
and  whether  they  are  directly  corporations  under  the  Crown,  or, 
like  the  corporations  of  a  burgh,  subordinate  to  the  magistrates 
or  founder,  the  law  of  corporations  is  gunerolly  applicable  W 
them."— Bell's  Principles,  4th  Ed.  p.  80S.  , 

That  doctrine  was  well  illustrated  in  the  rase  of  the  WU- 
veraity  of  Edinburgh  in  1821),  so  often  referred  to  in  this  "* 
custdon.  The  Professors  there  resolved  to  exclude  the  ^°. 
the  diseases  of  women  and  children,  from  the  ewrit***  « 
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pidmtion  rtudy.  Such  it  resolution  appeared  to  the  patrons 
ud  visitors  to  he  injurious  to  the  University  and  the  public  ; 
ind  the?  brought  it  under  review  of  the  Supreme  Court. 
Their  Lordships,  after  an  elaborate  discussion,  concurred 
■ith  the  patrons,  and  confirmed  their  plea.  It  seems  to  mo 
U  follow  a  fortiori,  that  the  regulation  complained  of  in  the 
pusnt  cue,  was  clearly  within  the  legitimate  power  of  the 

The  derision  of  1 829  no  doubt  related  to  a  point  In  the  pre. 
yrttetj  coarse  of  education  for  medical  degrees ; — while  the 
pnecnt  dispti  to  relates  to  the  obligation  of  the  Professors  to 
tskt  on  trial  for  degrees,  candidates  duly  instructed  and  fully 
qualified,  who  may  have  not  got  their  whole  education  at  the 
Collegi  of  Edinburgh,  but  elsewhere,  and  who  hare  attended 
ow-tMitt  of  the  specified  period  in  this  University.  It  occurs 
to  oathtt  the  propriety  and  legality  of  this  rule  has  been 
rleraanjtrsied  in  argument,  and  in  the  practice  of  Universities, 
while  the  relevancy  of  the  defenders'  plea  also  follows  neces- 
mrity  from  the  former  decision.  Indeed,  there  may  be  doubt 
if  patrons  not  educated  to  science,  are  the  best  judges  of  a 
nafl'ctl  eume%lum  ; — but  there  is  none  as  to  their  fitness  to 
consider  or  take  advice  regarding  the  propriety  and  legality 
of  opening  the  doors  of  the  College  as  widely  to  candidates, 
pmprtb  qualified  for  degrees,  from  every  part  of  the  world  In 
that  sdatMsion,  I  cannot  perceive  any  such  illegal  encroach- 
ment on  any  vested  or  exclusive  rights  of  the  pursuers. 

At  common  taw,  and  by  necessary  inference  from  the  de- 
cssos  of  1829,  before  quoted,  the  defenders,  under  grants  from 
the  Sovereign,  confirmed  by  parliament,  have  right,  as  su- 
peristeodVnts  and  visitors  of  the  University,  to  enforce  re- 
rtWioni  bnuficial  to  the  community,  and  not  inconsistent 
with  iny  vested  rights  of  the  Professors.  But  the  regula- 
tions complained  of  are  not  of  that  character.  In  none  of 
Uk  Universities  of  Scotland,  had  the  Professors  any  mono- 
port,  tir  grant  or  mage,  of  conducting  the  whole  education  of 
rmbdAtes  for  degrees.  On  the  contrary,  within  the  memory 
ofrwy  man  now  in  middle  life,  the  complaint  against  some 
oflhe  Scots  Universities  was,  that  medical  degree*  were  cor. 
tspUysold  to  quacks  and  Impostors,  for  a  paltry  fee,  without 
stteiidsoce  for  it  single  day  either  at  the  University  which 
■ned  the  degree>,  or  at  any  school  of  repute.  The  regulation 
now  complained  of  was  well  calculated  to  check  the  introduc- 
tion of  such  scandalous  abuses  into  the  College  of  Edinburgh, 
l&tflih,  it  is  believed,  never  practiced  there),  and  it  manl- 
tsJy  deserves  tbe  sanction  of  every  court  having  any  jurisdic- 
tion st  ill  over  this  corporation. 

II  ii  unnecessary  to  inquire  what  might  be  the  law  If  any 
rtntofi  exceeded  their  power,  and  imposed  new  and  improper 
rotninison  the  Professors,  in  the  exerciseof  their  academical 
duties.  Such  eases  may  be  judged  of  on  their  specialties, 
"bra  they  arise.  A  careful  analysiBof  the  proceedings  detailed 
'--n  record  will  shew,  that  the  change  of  usage  and  Inversion 
"f  pessrsdon  here  has  not  been  made  by  the  defender!,  but  by 
tbt  ssmrra  It  Is  shewn  In  articles  28,  24.  26  and  20,  of  the 
Mtaittt' statement,  that  the  grant  of  medical  degrees  here, 
"M  never  confined  to  alumini  of  the  College  educated  liy  the 
i'i-b  Professors.  On  the  contrary,  It  Is  shewn  by  the  minutes 
<f  tbe  College,  that  for  above  eighty  years,  and  ever  *iiicc 
*  fwnnrim  for  medical  degrees  was  known  and  fixed  in  1 787, 
"leesBDD,  m/  in  hoc  net  in  alia  otqriemiu,  was  sufficient.  From 
l»  retort  of  1880,  also,  it  appears  that  the  ancient  usage  in 
'"eetsrr  Universities  was  the  same;  although  regulations 
'•'tsom  pawed  in  later  times  by  alt  the  Scots  Universities,  to 
rrfflowths  discredit  of  previous  abuses.  In  none  of  them  has 
•^sottou  iriiWn  thr  Collegt  been  made  a  preliminary  condition 
•><  trial  for  degrees.  Hence,  by  the  practice  of  the  Scots  Unl. 
rtntasi  at  present,  and  flom  time  immemorial,  all  candidates 
"r  admitted  to  trial,  although  a  large  pait  of  their  education 
"ay  hare  been  acquired  at  the  school. 

These  rules  concerning  the  candidates  for  medical  degree*, 
^bjmed  unaltered  in  Ediuburgh  till  1845.  when  the  pursuers 
■ttempted,  st  their  own  hand,  and  against  the  consent  of  tlis 
I»tmoisjid  visitors,  to  prescribe  exclusive  attendance  on  that 
indispensable  condition  of  trial  for  degrees. 
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wore  within  the  defenders'  powers,  and  have  been  properly 
sustained  by  the  Lord  Ordinary. 

With  respect  to  the  conclusions  of  the  summons,  to  which 
Lord  Fullarton  has  adverted,  I  own  it  docs  not  appear  to  me 
that  they  are  subject  to  any  exception  ; — the  one  is,  to  hare  it 
found  that  the  Senaliu  have  the  toUpoarr  to  frame  regulations 
for  degrees: — That  I  cannot  admit.  The  other  conclusion  Is,  to 
have  the  regulations  of  the  Magistrates  on  the  subject  of  eduJ 
cation  by  non-academical  teachers,  excluded,— which,  in  con- 
formity with  the  opinion  I  have  delivered,  must  be  negatived. 

Lord  Ivory. — I  am  of  opinion  that  the  Lord  Ordinary's  inter- 
locutor should  be  adhered  to;  and,  In  support  of  this  judg- 
ment, do  not  deem  it  now  necessary  to  fall  back  upon  first  or 
abstract  principles.  The  case,  in  so  far  as  it  raises  a  merely  legal 
question,  humbly  appears  to  me  to  be  ruled  by  what  was  for- 
merly decided  between  the  same  parties  in  1929. 

This  is  certainly  the  case  as  regards,  more  especially,  one  set 
of  the  conclusions  inserted  in  the  summons  of  declarator.  For, 
in  so  far  as  the  pursuers  conclude — 1st,  That  tbe  Senatus,  as 
"the  administrative  body  of  the  University,"  baa  "the  sole  and 
exclusive  power  to  determine  what  previous  education  is  ne- 
cessary to  entitle  a  person  to  offer  himself  as  a  candidate  for  a 
degree  in  any  faculty  or  department  of  learning,  and  of  mak- 
ing and  enforcing  such  rules  as  may  seem  to  them  necessary 
for  determining  said  qualification ;"  2d,  That  the  Magistrate* 
"  hare  not  tbe  power  of  proscribing  the  course  of  study  or  other 
qualifications  necessary  or  proper  to  entitle  a  person  to  offer 
himself  asacandldateforadegree-,"  and,  M,  That  the  Magis- 
trates should  be  decerned  and  ordained  "  to  desist  from  inter- 
fering or  intermeddling  with  the  rights,  powers,  and  privilege* 
of  the  Senatus,  or  from  claiming  or  assuming  any  power  to 
prescribe  the  course  of  study  or  other  qualifications  necessary 
for  obtaining  a  degree  within  the  University;" — all  these  pre- 
tensions seem  absolutely  concluded  and  negatived  by  the  ex- 
press terms  of  the  former  judgment,  which  finds — lit,  That 
the  Magistrates  "  hare  the  right  of  making  regulations  or  sta- 
tu tee  for  the  College  of  King  James ;"  and,  2d,  That  the  Senatus, 
"  in  respect  of  the  studies  to  be  pursued  in  the  College,  and 
course  of  study  for  obtaining  degrees,  as  well  as  In  other  re- 
spects, have  not  right  to  make  regulations,  statutes,  or  laws  for 
the  College,  in  contradiction  to  the  Magistrates,  or  which  may 
not  be  rescinded  or  altered  by  the  Magistrates," — any  regulations 
or  statutes  for  the  College,  which  may  be  made  by  the  Senatus 
"  without  the  express  sanction  of  the  Magistrates,  being  only 
valid  provided  the  Magistrates  do  not  previously  for  bid,  or  after- 
wards rescind  or  alter  the  same." 

To  this  extent,  therefore,  it  seems  to  mo  that  the  present  ac- 
tion is  met  and  excluded  by  clear  and  absolute  rei  judicata. 

There  may  be  more  question  as  to  that  part  of  the  conclu- 
sions in  which  the  pursuers  insist,  "  in  particular,  that  the  Ma- 
gistrates hare  not  the  power,  by  making  rules  and  regulations, 
or  otherwise,  to  substitute,  as  a  qualification  for  obtaining  a 
degree,  attendance  upon  lectures  and  Instructions  of  teachers 
not  belonging  to  the  Unieeriiiu,  In  place  of  attendance  on  the 
lectures  and  instructions  of  the  Professors  and  teachers  within 
the  Unl  rersily,"— and,  as  a  consequence  from  this,  that  the  order 
or  resolution  of  the  Magistrates  of  20th  January  1847  should  be 
declared  to  have  been  ultra  m'reiof  that  body, — and,  therefore, 
rescinded  as  illegal  Accordingly,  I  quite  freely  concede,  that, 
as  tii  judicata,  the  former  decision  docs  not  directly  rule  this 
part  of  the  case, — unless  indeed,  it  were  to  be  held,  that  this 
head  of  conclusions,  being  dependent  upon,  and  deduced  as 
B  "  particular"  from  the  preceding  "  generality,"  the  denial  of 
all  right  in  the  Senatus  to  he  regarded,  and  to  act,  as  "die 
administrative  body  of  the  University,"  combined  with  the 
opposite  finding,  that  that  character,  and  all  corresponding 
right,  lies  truly  with  the  Magistrates  as  patrons,  must  stand 
or  fall  with  the  more  general  concluslona  For,  in  that  view, 
the  former  judgment  of  the  Court  would  necessarily  be  as 
conclusive  on  this  bead  as  upon  all  the  rest. 

I  am  willing,  however,  to  take  this  conclusion  asqnite  apart 
from  the  preceding;  and,  so  considered,  I  con  fern  I  was  at  first 
not  a  little  impressed  with  the  argument  impugning  the  right 
of  the  Magistrates,  as  patrons  and  administrators  of  the  Uni- 
versity, {a  character  which  seems  to  limit  and  confine  their 
powers  of  regulation  to  matters  within  the  University  itself), 
to  extend  the  operation  of  their  orders  to  matters  which,  in 
a  certain  sense,  were  perhaps  to  be  considered  as  more  pro- 
perly extra  mural. 

But,  upon  further  consideration,  I  bare  come  to  be  satisfied, 
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that,  in  the  circumstances  in  which  the  pursuers  come  before 
US — whatever  might  have  been  thought  originally,  and  on  the 
strict  rigour  of  mere  alfctract  principle* — tliere  is  cot  enough 
of  (substance  in  the  very  Special  ground  now  adverted  to,  to 
support  a  departure,  in  any  respect,  from  the  former  j  uiignien t 
of  the  Court. 

In  Ihejkit  place,  the  objection — so  faras  it  is  directed  against 
the  abstract  competency  of  all  "extra  -academical  study,"— duet 
not  appear  to  receive  countenance  or  support,  either  from  the 
present  or  past  usage  of  the  University.  On  the  contrary, 
the  statutes  of  1833.  for  which  the  pursuers  themselves  con- 
tend, as  being  in  all  respects  legal  and  authoritative, — and, 
indeed,  similar  statutes  from  the  earliest  dale  of  medical  gra- 
d nation,— ex presaly  recognise  and  give  effect  to  "  extra-acade- 
mical study."  Thus,  they  take  as  in  all  points  equivalent  la 
medical  study  within  the  University  of  Edinburgh, — medical 
study  "in  some  other  tfnirrrtiiy,  where  the  degree  of  M.D. 
is  given."  Again,  tbcy  recognise  to  certain  effects,  u  equi- 
valent to  one  of  the  four  ami  mediri  in  a  University,  "at- 
tendance, during  at  least  six  winter  months,  on  the  medical 
or  surgical  practice,  either  at  Edinburgh  or  elsewhere,  of  a 
general  kiapHai,  which  accommodates  at  least  80  patients,— and, 
during  the  same  period,  a  course  (extra-academical)  of  practi- 
cal anatomy," — it  being  in  so  many  words  declared,  that  in 
such  case,  "three  years  of  University  study  shall  be  admitted." 
There  are  other  and  correlative  regulations  all  directed  more  or 
less  towards  extra  mural  study,  e.  g.  "  attendance  at  the  labo- 
ratory or  mi  the  out-practice  of  on  hospital,  dispensary,  mem- 
ber of  a  surgical  college  or  faculty,  licentiate  of  the  London  or 
Dublin  Society  of  apothecaries,  or  a  professional  chemist  or 
druggist,"  ftc.  Indeed,  the  ouly  absolute  requirement  as  to 
attendance  within  the  Unireriittj,  is,  as  I  unden-tand  it,  limited 
to  one  ting'e  year  of  the  candidate's  course  of  study,  under  that 
regulation  In  which  it  is  enacted,  that  "  no  one  shall  obtain 
the  degree  of  doctor  who  hoi  not  studied,  in  the  manner  pre- 
scribed, for  at  leait  one  year  previous  to  his  graduation.  In  the 
University  of  Edinburgh." 

Then,  in  the  next  place,  in  tbe  revised  set  of  statutes,  1845, 
which  the  Benotus  themselves  submitted  to  the  Magistrates,  it 
was  proposed  to  odd,  as  on  additional  alternative  even  for 
study  "  in  tome  other  University,"  extra-academical  attend- 
ance "in  the  hospital  schools  of  London,  or  in  tho  school  of 
the  College  of  Surgeons  in  Dublin," — or,  as  it  is  elsewhere 
stated,  study  "  under  professors  or  teacher*  of  medicine  in  this 
or  in  some  other  tchool." 

It  does  not  seem,  with  these  arrangements  already  in  actual 
r  strongly  recommended  by  the  Senatus,  that  when 
itofl,  at  the  some  time  that  they  sanctioned,  at  the 
.  n  of  the  Benotus,  extra-academical  attendance  on  the 
London  and  Dublin  schools  of  rnc.dk.ine,  proposed  to  admit  as 
an  additional  equivalent,  attendance  also  upon  "  teachois  of 
medicine  in  Edinburgh,  recognised  as  such  by  the  Royal  Col- 
leges of  Physicians  and  Surgeons  of  Edinburgh,  (in  accordance 
with  regulations  to  bo  adopted  by  these  Colleges  jointly,  and 
approved  of  by  the  patrons  of  the  University}," — they  can  be 
said  to  have  imported  any  aevt  prineip1*  into  the  system  of 
study  requisite  to  qualify  for  graduation,  or  that,  indeed,  they 
were  attempting  anything  but  consistently  to  follow  out  tho 
same  system  of  allowing  extra-academical  study,  which  to  a 
greater  or  less  extent  hod  existed  and  been  acted  upon,  fium 
the  very  earliest  enactments  in  regard  to  medical  degrees. 

Under  such  circumstances,  I  am  not  prepared  to  hold,— the 
Magistrates  being  otherwise  competent  to  regulate  generally 
as  to  the  matter  of  graduation,— that  the  mere  element  of  a 
recognition  of  extra-academical  study  is  sufficient,  per  it,  nnd 
without  more,  to  strike  down  the  recent  modification  of  the 
older  statutes  ;  these  statutes  themselves  being  to  a  very  large 
extent  Imbued  with  the  same  element  which  has  been  sanc- 
tioned by  the  Magistrates.  I  see  nothing  in  the  new  regula- 
tion which  can  be  characterised  as  illegal  or  ultra  rira  of  tbe 
Magistrates,  unless  the  same  sweeping  condemnation  is  to  be 
extended  to  each  and  all  of  the  more  ancient  regulations,  or 
to  attendance  in  other  Universities,  and  in  hospital  schools, 
and  everywhere  else  beyond  tbe  limits  of  our  own  University. 
If  it  be  not  ultra  art*  to  sanction  attendance  upon  tbe  teachers 
of  medicine  in  the  schools  of  London  and  Dublin,  why  should 
it  be  so  in  regard  to  attendance  on  duly  authorised  teachers 
of  medicine  in  Edinburgh  ?  The  regulation  in  itself  may  be  a 
wise  and  prudent  regulation,  or  the  reverse.  But  as  to  the 
mere  question  ofpmetr  in  the  Magistrates  to  order  it,  I  cannot, 


In  the  face  of  so  long,  and  so  constant  a  usage  in  favour  of  extra- 
academical  study,  take  It  upon  me,  on  the  single  ground  that 
it  recognises  extra,  academical  study,  to  refuse  effect  to  the  re- 
cent regulation.  I  am  all  the  less  prepared  to  do  bo,  tbnt  it 
in  nowise  interferes  with  what  has  all  along  been  tile  only  pod. 
tive  and  absolute  rule  in  favour  of  University  attendance  uns- 
tained In  the  older  statutes,  inasmuch  as  it  still  leaves  it  at  s 
peremptory  enactment,  that  "  no  one  shall  obtain  the  degree 
of  doctor  of  medicine,  who  has  not  studied  in  the  manner  pre. 
scribed,  for  at  least  one  year  previous  to  his  graduation,  In  toe 
University  of  Edinburgh." 

As  to  any  argument  founded  on  the  effect  of  assent  by  the 
Benatus  to  support  what  would  otherwise  be  illegal  for  want  of 
ci institutional  power,  as  the  mere  act  of  the  Magistrates,  I  am 
not  satisfied  of  Its  soundness.  The  assent  of  a  body  which  nu 
been  found  In  itself  to  possess  no  power,  cannot,  as  It  appear* 
to  rue,  confer  power  on  another,  which,  constitutionally,  other- 
wise has  none.  The  question  must  therefore  stand  or  fall  on 
the  power  actually  inherent  in  the  Magistrates,  as  being  the 
only  body,  connected  with  tbe  University,  recognised  by  law  a 
possessed  of,  and  entitled  to  exercise  oil  administrative  acu, 
with  any  correlative  rights  thence  arising. 

On  the  whole,  therefore,  and  without  entering  into  further 
details,  1  hold  It— 1.  Re*  judicata,  that, in  nil  matters  within  their 
competency,  It  Is  the  Magistrates,  and  not  the  Senatus,  who 
are  entitled,  as  administrators  of  the  University,  to  rule  "in 
respect  of  tbe  course  of  study  for  obtaining  degrees;"  snd.i 
Their  competency  In  tbe  particular  matter  now  brought  into 
question  being  clearly  supported  by  a  long  and  undoubted 
usage  of  giving  effect  to  extra-academical  studies,  I  can  arrive 
at  no  other  conclusion,  than  that  tbe  judgment  which  has  here 
been  pronounced  by  the  Lord  Ordinary,  is,  in  substantial  prin- 
ciple, altogether  conformable  to  the  judgment  unanlmou»)r 
pronounced  by  the  Court  In  tbe  former  question  between  these 

The  Court  adhered. 

Lord  Ordinary.  Dundrennaii. — Act.  Inglifl,  Cook,  Boyle  ;  TV. 
and  J.  Cook,  W.8.  AgtMt—A't  Lord  Advocate  (Moueiciffj, 
Logan  j  Patrick  Oraharo,  W.8.  Agent.— W.  OWL— (ffAT.i 

27tk  November  1851. 

Fl&ST  DlVJMOS. 

No.  24. — Martis  and  Sibbald,  Partner*!  v.  Robert 
Wilson,  Defender. 

Iks  Judicata — Title  to  Sue — Process—Expenses — Aparlyha-ing 
raittd  a  petitory  action  in  the  Sheiif -Court,  lit  Sheriff  nulained 
a  preliminary  defence  on  the  ground  of  defective  inelanee,  anddit. 
milted  the  action,  but  found  no  mmm  due  to  tile  defender.  Tie 
defender  having  appealed  to  the  Circuit,  the  judgment  bos  altered 
on  the  point  of  expense*,  ami  he  w  found  entitled  to  the  uk  The 
pursuer  having  then  railed  a  redaction  of  the  Sheriff'' i  judgment  a* 
being  ill-founded,  in  retpect  the  imtance  in  the  original  action  vat 
good,  the  defender  pleaded  in  limine,  that  the  action  i«»>  incom- 
petent, in  rapect  of  res  judicata,  by  the  judgnuiti  in  the  Circuit 
Court.  Plea  of  It*  ixtAKB.1*  repelled,  on  the  ground  that  the  judg- 
ment in  the  appeal  u-a*  pronounced  lately  on  Inequation  qfapami. 

The  pursuer  Sibbald  raised  an  action,  in  name  of  the 
firm  of  ISibbetld  and  Martin,  before  tbe  Sheriff  of  Fife,. 
concluding  against  the  defender  for  payment  of  £~ :  19 : 1 , 
as  the  alleged  price  of  guano  sold  and  delivered  to  him 
by  the  firm,  with  interest  and  expenses.  The  defender 
pleaded  as  a  preliminary  defence,  that  the  action  was 
incompetent,  in  respect  that,  as  the  firm  of  Martin  and 
Sibbald,  by  whom  alone  the  action  was  raised,  had  been 
dissolved  by  the  death  of  Martin  prior  to  the  action 
being  raised,  the  surviving  partner  had  no  authority 
thereafter  to  use  the  name  of  the  firm,  in  any  action, 
relative  to  the  company's  affairs. 

The  Sheriff-substitute  (Douglas)  sustained  the  preli- 
minary plea,  dismissed  the  action,  and  found  the  pur- 
suers liable  in  expenses.  On  appeal,  the  Sheriff  i  Mon- 
teith)  recalled  the  finding  as  to  expenses,  but  adhered 
quoad  ultra. 
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The  defender  appealed  this  judgment  to  the  Circuit 
Court  of  Justiciary  at  Perth,  praying  that  Court  to  re- 
ran it  in  so  far  as  it  did  not  find  him  entitled  to  ex- 
penses. The  ease  was  heard  before  the  Lord  •iustice- 
(lerk.wbo,  on  13th  October  1848,  sustained  the  appeal, 
and  altered — 

-lit  judgment  of  the  Sheriff-depute  complained  of,  in  so  far 
m  he  did  not  allow  the  appellant  his  expenses  iu  dtaoiusing  the 
objection  to  the  title  of  the  pursuer  ;  found,  and  hereby  finds, 
thg  appellant  entitled  to  these  expenses,  and  decerned;  and 
re  mined,  and  hereby  remits  the  cause  Co  the  Sheriff  of  Fiicshire 
te  pronounce  decree  for  the  same,  as.  they  shall  be  taxed,"  &c 

The  present  reduction,  which  was  brought  before  the 
appeal  to  the  Circuit  Court  was  presented,  was  insti- 
tuted by  the  pursuers,  who  sued  as  previously  by  the  com- 
pany name,  in  order  to  set  aside  the  judgments  of  the 
Sheriff-Court ; — and  on  the  ground  in  law,  that  the  firm 
of  Martin  and  Sibbald  subsisted,  noth  with  standing  Mar- 
trae  death,  to  the  effect  of  winding  up  ita  affairs,  and  that, 
therefore,  the  instance  in  the  original  action  was  good,  the 
debt  pursued  for  having  been  contracted  prior  to  his  death. 

The  defender  lodged  preliminary  defences,  iu  which, 
besides  repeating  the  original  plea  of  wont  of  title,  he 
pleaded  that  the  action  was  incompetent,  in  respect  the 
judgment  of  the  Circuit  Court  formed  a  res  judicata. 

The  Lord  Ordinary  pronounced  as  follows: — 

"sustains  the  first  defence  of  res  jinflca(a  urged  for  the  defen- 
te,  »nd  finds  it  unnecessary  to  enter  on  the  consideration  of 
tie  other  pleas  of  the  parties  :  Therefore,  repels  the  reasons  of 
reduction,  and  assoilsies  the  defender  from  this  action  :  Finds 
the  defender  Robert  Wilson  entitled  to  expenses,  aa  the  same 
*lall  be  taxed  by  the  auditor,  and  decerns. 

"A'tte.— In  the  present  case,  the  pursuers  seek  to  reduce  a 
deem  pronounced  bytbe  Sheriff  ofrlte,  whereby  he  sustained 
m  objection  to  the  pursuers'  title  In  a  former  case,  which  was 
cvried  by  appeal  to  the  Circuit  Court  of  Justiciar;  at  Perth, 
•hen  their  Lordahipa,  besides  adhering  to  the  interlocutor  of 
Utt  Sheriff  on  the  merits.  lubjtctcd  At  pursuers  in  the  expense  of 
ik/rdimmary  defense*.  That  was  equivalent  to  a  judgment  of 
iffiraaocc  by  the  Supreme  Court  of  the  interlocutor  of  the  She. 
riff  raider  reduction. 

"The  finality  of  the  judgments  complained  of  Is  demon- 
rinbk  from  one  consideration,  obvious  on  the  face  of  the  pro- 
fftdiugn  The  import  of  them  was  to  sustain  an  objection  to 
i>"  pamifrs'  title,  with  rjptnw.  The  pursuers  admitted  that 
they  could  not  challenge,  or  seek  repetition  of  the  expenses, 
uthtse  were  adjudged  on  Circuit  by  a  co-ordinate  Supreme 
Coot  Bat  the  judgments  are  Indivisible,  and  the  decerni- 
tmeto  expenses  Implies  an  adherence  to  the  previous  inter. 
tarlor  ob  the  merits. 

"Farther,  the  present  action  deserves  to  be  scrutinised  by 
lb*  strictret  rules  of  form,  as  it  was  unnecessary  to  pursue  it 
"a  the  title  used.  The  pursuers,  according  to  the  doctrine 
bid  down  in  the  previous  action,  might  have  brought  the  pre. 
Ml  chum  in  the  name  of  Jane*  Stewart  Sibbald,  one  of  the  pur- 
ees, and  the  paity  authorised  by  the  contract  to  collect  and 
■fatiarge  the  debts  of  the  company  when  dissolved.  But, 
from  s  spirit  of  obstinacy  or  dogmatism,  the  pursuers  persisted 
bating  the  firm  of  Man  in  and  Sibbald— the  title  found  In- 
"•apetent  in  the  previous  action.  This  Is  an  exemplification 
<*  a  lnlgions  and  vexatious  spirit,  with  which  the  law  can 
»vsno  sympathy." 

The  pursuers  reclaimed. 

The  defender  pleadtxl,  that  the  judgment  in  the  Gr- 
ew Court  constituted  rrs  judicata  in  reference  to  the 
pint  en  which  the  Sheriff's  decision  turned,  and  the  same 
""•  could  not  be  raised  a  second  time  in  the  shape 
Although  it  was  the  point  of  expenses 
led  to  the  Circuit  Court,  yet  these  being 
y  of  the  principal,  that  question  could  only 
id  after  a  discussion  on  the  merits.  Both 
a,  therefore,  and  as  to  expenses,  the  case  was 


already  set  at  rest  by  a  judgment  of  a  Supreme  Court, 
against  which  there  was  no  appeal. 

Lord  Juttiet-OeneraL — lam  not  surprised  that  the  Lord  Or- 
dinary took  an  unfavourable  view  of  this  case  generally;  but 
the  question  before  us  is,  whether  we  are  to  hold  that  there  is 
here  re*  judicata.  I  am  of  opinion  that  there  Is  here  no  precise 
re*  judicata.  The  ease  in  the  Sheriff-Court  was  dismissed  as 
incompetent,  but  the  defender  got  no  expenses;  The  Sheriff, 
on  appeal,  altered  aa  to  expenses,  but  adhered  to  the  finding 
otherwise.  The  defender  appealed  to  the  Circuit  Court  aa 
to  expenses,  and  was  found  entitled  to  them.  In  all  this, 
there  is  nothing  equivalent  to  rei  judicata  in  the  present  case. 

Lord  Fulltrton. — I  agree.  The  appeal  was  taken  on  the  ques- 
tion of  expenses  alone,  and  it  wag  impossible  to  have  altered 
the  judgment  on  any  other  point.  As  to  the  cases  referred  to 
by  the  Solid  tor  -General,  in  which  the  merits  may  be  looked 
at  In  considering  the  question  of  expenses,  there  Is  a  distinc- 
tion to  be  taken.  There  are  cases,  no  doubt,  where  the  Court 
will  look  into  the  merits,  and  may  say  we  think  this  party 
very  well  off  in  gaining  his  case,  and  we  do  not  give  Mm  ex- 
penses- But  there  is  another  claw  of  cases  where,  by  a  strict 
rule  of  the  Court,  expenses  always  follow  the  decision  on  the 
merits,  and  the  Court  will  not  look  to  them  at  all ;  they  will 
say, — here  is  an  action  dismissed  as  incompetent, — we  cannot 
look  to  the  merits, — we  must  give  expenses.  Now,  that  in  the 
case  here ;  and  there  is  also  this  great  specialty,  that  the  ac- 
tion of  reduction  had  been  raised  before  the  appeal  was  brought, 
and  that  fact  was  intimated  to  the  Judge  of  appeal  Now, 
could  it  be  said  that  the  Judge  of  appeal  could  cut  down  and 

Git  an  end  to  the  reduction  ?  That  he  could  not,  shews  that 
s  Judgment  b>  not  ret  judicata. 

Lord  Cuninghame. — It  is  unnecessary  for  me  to  observe,  after 
what  has  been  wild,  that  there  may  be  difficulties  in  this  case, 
of  which  I  was  not  aware  when  it  was  before  me.  I  did  think, 
looking  to  the  whole  case,  that  there  had  been  enough  of  litiga- 
tion about  the  matter,  and  perhaps  my  judgment  would  have 
been  more  correct,  according  to  the  views  I  now  entertain,  to 
have  sustained  the  whole  pleas,  instead  of  the  first  only. 

Lord  Ivory. — I  agree  with  the  majority  on  the  same  grounds 
as  have  been  expressed  by  them.  This  is  a  reduction  on  the 
merits;  at  the  same  time,  an  appeal  is  taken  on  the  expenses. 
That  appeal  does  not  exclnde  the  reduction.  On  that  appeal 
the  Court  might  say.  we  have  no  jurisdiction  to  go  into  the 
merits, — we  take  the  judgment  as  it  stands,  as  the  element  and 
the  sole  element  of  judgment, — and  that  standing,  we  rind 
expenses  due.  But  at  the  same  time  the  reduction  had  been 
raised.  Well,  the  pursuer  would  have  been  entitled  to  his 
reduction  if  there  had  been  no  appeal.  Is  he  to  be  cut  out  of 
II  by  an  appeal  on  a  different  point  from  that  on  which  his 
reduction  proceeds ! 

Lord  Jutiice-QeneraL — I  wish  to  observe,  that  this  appeal  was 
brought  before  the  Lord  Jostice-Clerk  in  his  civil  capacity,  and 
it  would  have  been  quite  competent  for  his  Lordship,  instead 
of  deciding  it,  to  have  remitted  the  same  to  the  Court  of  Ses- 
sion, where  the  reduction  was  In  dependence. 

The  Court  pronounced  the  following  interlocutor: — 

"  Rocal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against:  Bepcl  the  defence  of  re*  judicata ;  and  remit  to  Lord 
Cowan  as  Ordinary,  in  room  of  Lord  Cuninghame,  to  proceed 
farther  in  the  cause  as  shall  be  just;  reserving  all  questions  as 
to  expenses." 

Iiord  Ordinary,  Cuninghame. — Act.  Inglie,  Young;  Alex. 
James,  B.9.C.J4 peat— Ah.  Sol. -Gen.  (Deas),  P.  Fraser;  Andrew 
Webster,  S.S.C.  Agent.— L.  Clerk.— (W.G.T.) 

28th  November  lSpl. 

FlBST  DIVISION. 

No.  25. — Michael  Francis  Gordon,  Petitioner. 

Entail— Title  and  Interest— Statute  11  and  12  Vict.  c.  SO, 
§4 — Possession — A  n  heir  of  entail  who  ha*  told  lot  tife  intercut 
■n  the  entailed  ettate,  it  ttitl  heir  in  poneuian  in  the  emit  of  the 
Karats  11  and  12  Viet,  c  8ft,  and  U  in  timo  to  apply  for  nmho- 
rity  to  grant  a  lean  of  the  entailed  land*. 

Entail— Statute  11  and  12  Vict  c.  86,  %  6— Lease  of  Entailed 
Lands  under  a  Private  Act — Process — In  a  petition  for  autho- 
rity to  grant  a  leate  iff  entailed  land*,  the  affidavit  of  the  petitioner 
for  ditckturt  of  debit  affecting  the  nrme— Held  to  haubem  duly 


REPORTS  OF  CASES  DECIDED 


lodged,  although  not  lodged  until  after  the  Lord  Ordinary  hid  re- 
mitted to  a  mati-of-biuinai  to  report. 
Entail— Process-— 8  tatut  a  11  and  12  Vict.  c.  86,  §  88  — Designa- 
tion—Consent — In  a  petition  for  authority  to  grant  a  leatt  of 
entailed  landi,  too  of  the  comentcri  being  detatibed  respectively  at 
■'younger  of  A.,  lieutenant  in  the  Hononrahle  the  Sail  India  Com- 
pany't  Madras  Ifatioa  Infantry ,"  and  ae  "  Captain  in  the  Royal 
iVaey," — Held,  the  petitioner  having  represented  that  he  wot  not 
acquainted with  the  addreoi  of  the  /nrlie*  farther  than  at  elated,  that 
no  objection  arou  in  rttpeot  of  their  places  of  abode  not  being  more 
epeeifieaUy  let  forth. 

This  was  a  petition  at  the  instance  of  Mr.  Gordon,  as 
heir  of  entail  in  possession  of  the  estate  of  Abergeldie, 
craving  the  Court  to  interpone  their  authority  to  a  lease 
of  that  estate  proposed  to  be  granted  by  the  petitioner 
in  favour  of  H.  R.  H.  Prince  Albert,  under  the  powers 
contained  in  11  and  12  Vict.  c.  36,  by  which  it  is  en- 
acted, §  4 — 

"Tliat  it  shall  be  lawful  for  any  heir  of  entail,  bein^  of  full 
age,  and  in  possession  of  an  entailed  estate  in  Scotland,  with 
Mich  and  the  like  consents  as  by  this  act  would  enable  him  to 
disentail  such  estate,"  to  lease  such  estate  in  whole  or  in  part 

The  three  next  heirs  of  entail  were  stated  to  be  Francis 
David  Gordon,  only  son  of  the  petitioner;  Captain  Robert 
Gordon,  and  Hugh  Maolcay  Gordon,  all  of  whom  were 
of  the  full  statutory  age,  and  had  granted  their  consents. 

The  Court  having  remitted  to  the  junior  Lord  Ordi- 
nary to  inquire  into  the  facts,  his  Lordship  remitted  to 
"  William  Campbell,  W.S.,  to  report  if  the  requirements 
of  the  act  have  been  complied  with." 

Mr.  Campbell  reported,  that  in  all  other  respects  the 
requirements  of  the  act  had  been  complied  with,  but 
that  there  were  three  points  which  he  wished  to  bring 
under  the  consideration  of  the  Court: — 

1.  The  petitioner  was,  In  1884,  infeft  as  heir  in  possession  of 
the  estate  ;  bnt  subsequent  thereto,  a  process  of  ranking  and 
sale  of  bis  life  interest  was  raised  bv  certain  of  his  creditors. 
In  that  process,  the  petitioner's  life  Interest  was  Judicially 
exposed  to  sale,  and  was  pnrchased  by  the  consenter  Francis 
David  Gordon,  who  obtained  a  decree  of  sale,  on  which  he  was 
infeft,  and  under  which  he  was  now  in  the  nct.ua!  possession  of 
the  estate.  Thequestionthereforenrose,  whether  the  petitioner, 
after  tbe  sale  and  disposal  of  his  life  interest,  was  in  titnto  to 
make  tbe  present  application.  2.  By  §6  it  Is  enacted,  that  the 
petitioner  shall  produce  in  the  application  an  affidavit  for  dis- 
closure of  the  debts  affecting  the  estate,  and  that  "  the  Court 
shall  not  proceed  with  such  application  nntil  such  affidavit  is 
lodged."  Here  the  affidavit  was  not  lotted  till  after  the  Lord 
Ordinary  had  remitted  to  the  reporter.  The  question  was,  wbe. 
ther  the  affidavit  had  been  lodged  In  doe  time^— See  Stewart, 
2-Jd,Jiinel849.  8.  By  $38  It  is  enacted,  that  petit  ions  to  obtain 
the  authority  of  the  Court  under  the  provisions  of  the  act  shall 
set  forth  "the  names,  designations,  and  places  of  abode,  so  faras 
known  to  the  petitioner,  of  the  heirs  substitute  of  entail  (if  any) 
whose  consentsare  required."  In  the  present  petition,  Francis 
David  Gordon  was  merely  designed  as  "  younger  of  Abergeldie, 
lieutenant  in  the  Honourable  the  East  India  Company's  Madras 
Native  Infantry."  Robert  Gordon,  again,  was  only  designed  as 
"  Robert  Gordon,  Esq.,  captain  in  the  Boyal  Nnvy."  A  certi- 
ficate by  the  agents  of  the  petitioner  had  been  lodged,  stating 
that  the  particular  addressor  place  of  abode  of  neither  of  these 
gentlemen  was  known  to  them,  farther  than  as  set  forth  in  the 
petition.  The  question  was,  whether  any  objection  existed  to 
the  proceedings,  In  respect  of  the  places  of  abode  of  the  con- 
sented not  having  been  more  specifically  set  forth. 

The  Lord  Ordinary  reported  the  case  to  the  Inner- 
House. 

Macfarlane,  for  the  petitioner,  quoted,  on  the  first 
point,  M'Leod  v.  M'Kenzie,  17th  Nov.  1627. 

The  Lord  Advocate,  for  Prince  Albert,  stated,  that 
he  was  quite  satisfied  with  the  title. 

Ijord  Juetiee-OentraL — It  was  quite  right  In  the  Lord  Ordi- 
nary to  bring  these  points  under  our  consideration,  but  I  think 


there  are  good  grounds  for  dismissing  all  the  objections.  As 
to  the  eeeond  point,  we  held  In  the  csise  of  Stewart,  that  the 
affidavit  was  in  time,  though  not  lodged  till  after  Intimstion 
had  been  ordered  ;  and  on  a  fair  construction  of  the  act,  seeing 
that  nothing  essential  had  been  previously  done,  I  think  we 
may  admit  the  affidavit  here,  though  not  lodged  until  after 
the  Lord  Ordinary  had  remitted  to  Mr.  Campbell.  Then, 
on  the  third  point,  to  hold  that  this  is  not  a  sufficient  desig- 
nation of  Lieutenant  Gordon,  because  tbe  petitioner  cannot 
say  in  what  particular  part  of  Madras  be  is  just  now,  would 
come  to  this,  that  no  consent  could  ever  be  got  from  an  officer 
in  actual  service.  The  same  observation  applies  with  regard 
to  tbe  other  consenter,  who  is  in  the  navy.  I  think  the  pro- 
vision of  the  statute  has  been  quite  sufficiently  complied  with. 
On  the  first  point,  there  is  some  difficulty,  no  doubt ;  but  the 
matter  comes  to  this,  that  If  we  do  not  sustain  the  petitioner « 
title,  there  will  be  no  heir  whatever  in  possession  of  this  estate. 
He  has,  I  think,  the  real  possession  In  tbe  sense  of  the  statute, 
though  no  doubt  limited  by  tbe  sale. 

Lord  Fullerlon.—l  am  of  tbe  Same  opinion.  The  statutory 
words,  'heirin  possession,' mean  the  heir  with  the  existing  right 
to  the  estate,  as  distinguished  from  the  other  heirs  of  entail,  who 
are  destined  to  succeed  him.  Accordingly,  I  have  never  heard. 
that  when  an  heir  of  entail  in  possession  sells  his  liferent  right, 
he  is  not  entitled  to  exercise  the  whole  rights  of  an  hair  ip  pot- 
session,  as  limited  of  course  by  the  sale.  It  would  be  hard  to 
say,  for  instance,  that  he  could  not  make  provisions  for  joon- 
ger  children. 

Lord  Cuninghame. — I  concur.  There  must  be  some  way  of 
giving  parties  tbe  benefit  of  this  statute ;  and  the  question 
seems  to  be,  whether  the  lease  is  to  be  granted  by  the  heir  by 
blood  as  In  possession  of  the  estate,  or  by  the  purchasers  of  hit 
right  But  the  right  which  he  now  claims  to  exercise  ww 
never  sold. 

Lord  Ivory.— I  concur  on  all  tbe  points.  The  only  one  of 
difficulty  is  the  first.  But  the  petitioner  is  truly  the  heir  in 
possession  ;  the  creditors  have  not  ousted  him  from  that  por- 
sesslon,  though  they  have  got  an  assignation  to  his  heneflcisrv 
right.  The  words  '  heir  in  possession, '  mean  the  heir  [a  right 
of  the  estate  at  the  time. 

Petition  granted. 

Lord  Ordinary,  Colonsay. — Act.  Macfarlane  ;  Pollock  and 
Stewart,  W.S.  Agent:— for  Fritiot  Albert,  Lord  Advocate 
(Moncrelff);  A  genii.— R.  Clerk.— (W.G.T.) 

29th  November  1851. 
Sscohd  Division. 
No.  26.— Nathanibl  Wield,  Factor  Loco  Tvtorit 
to  Helen  Bell  and  others. 
Factor  Loco  Tntoris— Pupil— Statute  12  and  18  Vict,  a  61- 
Procea — Pmctdun  foUeited  under  Ml  ait,  inhere  no  anncer  was 
returned  by  a  factor  loco  tutorls  to  the  rrquinlioni  of  the  Ac- 
countant General, —and  xchere  the  factor  died  before  the  matter  <cn 
reported  to  the  Court. 

In  December  1847,  Wield  was  appointed  factor  loco 
tutorit  to  Helen,  Margaret,  and  Joanna  Bell,  three  chil- 
dren in  pupillarity,  whose  father  was  dead. 

No  inventory  of  the  estate,  nor  any  account  of  tbe 
factor's  intromissions,  had  been  lodged  with  the  Ac- 
countant to  the  Court  of  Session,  in  terms  of  the  3d  and 
4th  sections  of  the  statute. 

The  Accountant  reported  to  the  Lord  Ordinary  on 
the  Bills,  that  he  had  served  three  several  requisitions 
on  the  factor  to  lodge  an  inventory  of  tbe  estate  and 
accounts  of  his  intromissions  from  tbe  date  of  his  ap- 
pointment to  31st  March  1851,  with  the  vouchers,  and 
that  no  answer  whatever  had  been  returned. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Having  considered  the  report  of  the  Accountant  of  (as  Court 
of  Session,  transmitted  to  him  in  virtue  of  the  '  Pupils'  Pro- 
tection Act,'  ordains  the  factor  to  lodge  with  the  said  Accoun- 
tant, within  eight  days  after  service,  an  inventory  of  tbe 
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estate  and  account*  of  hb  intromissions,  from  the  date  of  his 
ipjwiDtment  to  81st  Hatch  1651,  and  the  vouchor*. 

-ifi*t— Failing  compliance  with  the  above  order  within  the 
lime  spodfled.  without  sufficient  cause  being  shewn  for  such 
Ulan,  it  will  be  for  the  Lord  Ordinary  or  the  Court  to  deal 
with  the  matter,  in  terms  of  the  20th  lection  of  the  statute, 
inccoidaoflaw." 

This  interlocutor  was  duly  served  on  the  factor  on  22d 
July  1851. 

The  Accountant  thereafter  again  reported  to  the  Lord 
Oniiaary  as  follows : — 

"The  fac-tor  hag  (ailed  to  comply  with  your  Lordship's  In- 
terlocutor, and  he  has  not  made  any  communication  on  the 
abject  to  the  Accountant.  Tbe  Accountant  is  humbly  of  opt- 
em,  lt»t  the  further  Interposition  of  your  Lordship's  autho- 
rity, or  of  tbe  Court,  under  the  20th  section  of  the  act,  is  now 

Tee  Lord  Ordinary  appointed  the  reports  to  be  printed, 
in  order  that  the  matter  might  be  reported  to  the 
Court. 

After  the  printing  of  the  reports,  it  transpired  that 
the  factor  had  recently  died — and  a  note  to  that  effect 
km  presented  to  the  Lord  Justice-Clerk. 

Tbe  following  interlocutor  was  pronounced: — 

"  On  the  report  of  Lord  Cowan,  and  having  considered  the 
wpurtsliy  1  he  Accountant  of  Court. — in  respect  it  is  now  stated 
that  Nathaniel  Wield,  the  former  factor  loco  tutorii,  is  dead. 
nominate  and  appoint  John  M'Cruken,  solicitor  in  this  Court, 
w  b>  (actor  loco  tulorii  ad  interim  to  the  said  Helen,  Margaret, 
ud  Joanna  Bell,  with  the  usual  power*,  he  finding  caution 
mammon  form,  and  decern;  and  remit  tbe  aaid  reports  of 
im  Accountant  to  the  said  factor,  in  order  that  he  may,  with 
illmnvtnient  speed,  ascertain  the  slate  of  tbe  funds  belong. 
in;  to  the  said  pupils,  so  as  to  make  effectual  any  claims  they 
jam  have  against  tbe  estate  of  tbe  said  Nathaniel  Wield,  the 
t*nw  (actor." 

Lord  Ordinary,  Cowan— T.  Clerk.— <F.H.) 

29fA  November  1851. 

SacosD  Division. 

So.  27. — Petkb  MIntobh,  P-arauer,  v,  William 
Allek  Flowkrdbw,  Defender. 
ouadet— Privilege  —  Malice— Justice  of  Peace  Small-Debt 
Decree — Redaction — Jury  Cause — A  parly  raited  on  action 
It  rafm  a  Justice  of  the  Peace  small-debt  decree  again*  kin,  upon 
nW  ground  of  Malice  and  oppriaion  en  the  part  of  the  Justices. 
I'  lit  eummont  of  reduction,  he  alleged  that  the  principal  idtneee 
MkteppontHl  had  fraudulently  mitigated  the  action,  and  trumped 
T  otWr  cfanu  against  him,  and  that  the  Justices  had  refuted  to 
•Ho*  him  to  croet-examim  that  vitnesi,  and  to  adduce  hie  other  evi- 
dent; but  he  did  not  aver  that  the  alleged  fraudulent  conduct  of 
nW  vitnae  had  been  made  known  to  the  Justices.  At  tie  trial  of 
**  iteee,  lehelher  the  statements  in  the  utmmone  of  reduction  had 
**»  node  falttty,  ntahciuusly  and  calumniously,  agaimt  the  trif- 
■""-SiiW  fry  the  Judge,  and  confirmed  by  the  Court,  that  the 
ttelmats  wen  not  pertinent,  and  therefore  ttert  not  privileged,  to 
oi  te  rejoin  proof  of  malice  to  entitle  the  icitnae  to  damages. 

Vide  tMpra,  vol.  xxiti.  p.  320. 

This  was  an  action  of  damages  on  the  ground  of  slan- 
der alleged  to  be  contained  in  a  summons  of  reduction 
u  tke  defender's  instance  against  a  third  party  named 
William  fiatbie.  The  case  went  to  trial  upon  the  fol- 
knag  issue; — 

"It  being  admitted  that  the  defender  raised  a  summons  of 
jtdwilou  in  the  Court  of  Session,  herein  held  as  repeated,  at 
jji iestanee  against  William  Batbie,  residing  at  Murroes,  near 
"ondn,  which  is  dated  and  signeted  the  Slat  day  of  October 
**,  fat  setting  aside  a  decree  obtained  by  the  said  William 
"fctUe  stains*  the  said  defender  In  the  Justice  of  Peace  small- 
fcwtenut  of  Forfarshire,  held  at  Dundee  on  the  22d  day  of 
•"•ajWajooUiof  October,  and  that  a  record  was  made  up  and 
"■HsM  in  tbe  said  action  upon  summons  and  defences  : 


It  being  farther  admitted,  that  the  said  summons  contains 
the  following  passage  : — '  The  pursuer  lately  found  it  necessary 
to -dismiss  a  groom  from  bis  service  on  account  of  certain  Im- 
proprieties of  conduct,  and  within  a  day  ot  two  afterwards  this 
person  began  to  stir  and  trump  up  claims,  In  tbe  names  of 
third  parties,  against  the  pursuer,  which  had  no  existence  iu 
reality,  and  with  which  he  bad  no  concern ;  amongst  these 
was  a  claim  presented  to  him  by  the  defender  Bathie  for  £1  : 
19s.  7iL,  as  the  price  of  one  load  of  bay  alleged  to  have  been 
furnished  by  him  to  tbe  pursuer  so  far  back  as  28d  November 
1848.    The  pursuer  had  bad  no  dealings  whatever  with  this 

C ergon,  did  not  know  bim  by  sight,  and  had  never  even  before 
eardofhimbyname.'  And  further  :— That  the  said  William 
Bathie,  on  being  asked  by  the  presiding  Justices  of  the  Peace, 
on  the  occasion  of  the  trial  of  the  said  small-debt  court  action, 
•  if  his  claim  was  correct,  which  he  of  course  said  it  was,  and 
immediately  put  in  the  pursuer's  discarded  groom,  the  fraudu- 
lent instigator  of  the  action,  as  a  witness  for  him,  though 
against  the  pursuer's  protest  and  remonstrances.  The  puisuer 
insisted  on  his  right  to  cross  examine  that  person,  but  the  Jus- 
tices, on  the  pretence  that  it  was  consuming  too  much  time, 
would  not  allow  him  to  do  so,  oi,  at  least,  to  put  beyond  one 
or  two  unimportant  initial  questions :' — 

"  Whether  the  stud  statements,  or  part  thereof,  are  of  and 
concerning  tbe  pursuer,  aod  falsely,  and  calumnious]/,  and 
maliciously,  represent  bim  as  a  person  trumping  up  claims 
against  the  defender,  and  as  a  fraudulent  instigator  otthe  said 
action,  and  as  coming  forward  to  swear,  In  an  action  fraudu- 
lently instigated,  in  support  of  claims  trumped  up  by  him,  to 
the  injury  and  damage  of  the  pursuer.   Damages  laid  at  £500." 

The  jury  found  for  the  pursuer — damages  one  farthing. 

At  the  trial,  the  question  arose,  whether  the  state- 
ments introduced  by  the  defender  into  his  summons  of 
reduction  were  relevantly  stated,  bo  as  to  shew  malice 
and  oppression  on  the  part  of  the  Justices.  The  presid- 
ing Judge  ordered  the  question  to  be  argued.  The  pur- 
suer maintained  that  the  averments  of  fraud  against 
himself  were  not  pertinent  to  tbe  reason  of  reduction 
founded  on  the  alleged  malice  and  oppression  by  the 
Judges;  and  that  these  averments  could  only  have  been 
pertinent  if  they  had  been  averred  to  have  been  within 
the  knowledge  of  the  Justices. 

The  presiding  Judge  decided  that  the  statements  were 
so  introduced  as  not  to  support  the  reason  of  reduction 
founded  upon  malice  and  oppression  on  the  part  of  the 
Justices.  This  decision  gave  rise  to  the  following  ex- 
ception on  the  part  of  the  defender ; — 

"  Thereupon  the  counsel  for  the  said  defender  did  then  and 
there,  on  behalf  of  the  said  defender,  except  to  the  said  ruling 
and  opinion,  and  did  require  his  Lordship  to  direct  the  jury, 
that  to  entitle  the  pursuer  to  a  verdict.  It  was  necessary  in 
point  of  law,  under  tbe  issue,  for  the  pursuer  to  prove  that  the 
statements  complained  of  were  maliciously  inserted  in  the  sum- 
mons therein  referred  to — which  his  Lordship  declined  to  do — 
and  did  tender  their  exception  accordingly." 

The  second  exception  arose  upon  the  evidence  of — 

"  William  Flowerdew,  son  of  defender. — Tbe  pursuer  was  in 
his  (defender's)  service,  I  recollect  of  his  being  at  Bridge  of 
Allan  with  family  in  August  lfM'j.  He  left  service  fortnight 
after  return — on  81it  August     He  was  dismissed. 

"  Tbe  counsel  for  the  defender  thereon  proposed  to  ask  the 
witness  what  was  the  cause  of  dismissal :  Which  question  was 
olijectrd  to  as  inadmissible.  The  Lord  Justice-Clerk  stated  it 
as  his  opinion  and  decision,  that  though  the  fact  of  dismissal 
might  bo  proved,  the  cause  could  not  competently  be  so ;  and 
therefore  sustained  the  objection,  and  refused  to  allow  tbe 
question  to  be  put  Whereupon  the  counsel  for  the  said  de- 
fender  did  then  aud  there,  on  behalf  of  the  said  defender, 
except  to  the  said  ruling  and  decision,  and  did  tender  their 
exception  accordingly." 

The  case  came  on  (25th  and  26th  Nov.)  for  argument 
on  these  two  exceptions. 

Solicitor-General  and  Penney  in  support  of  exceptions — 
Malice  being  In  tbe  issue,  It  was  incumbent  on  the  pursuer  to 
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prove  malice  unless  anything  emerced  at  the  trial  to  shew  that 
the  ewe  was  not  privileged.  But  it  is  not  pretended  that  any 
such  matter  did  emerge.  The  decision  went  purely  on  the 
statements  in  thesnmmona,  which  were  before  the  Court  when 
the  issue  was  adjusted  for  trial,— and  It  was  with  these  state- 
ments before  them,  that  the  Court  required  the  pursuer  to 
piove  malice.  It  was  not,  therefore,  competent  for  the  Judge 
at  the  trial  to  relieve  the  pursaeT  of  that  burden.  Had  this 
decision  been  pronounced  before  the  trial,  we  should  have 
taken  an  issue  in  just  ideation. 

Inglis  and  Pattan  against  exceptions — 
There  is  no  exception  to  the  effect  that  It  wag  incompetent  to 
instruct  the  jury  on  the  pertinency  or  non -pertinency  of  the 
statements  in  the  summons  of  reduction.    And  the  law  which 
"ih  defender  required  the  presiding  Judge  to  lay  down  is  not 


deuced  by  the  opinions  of  the  Judges,  that  the  question  of 
pertinency  was  reserved.  In  our  minute  of  debate,  we  asked 
that  malice  should  be  struck  out  of  the  issue.  That  question 
was  not  decided ;  it  was  reserved.  It  was  not  reserved  con- 
ditionally upon  the  evidence,  but  unconditionally.  In  any 
view,  the  law  which  the  defender  asked  the  Judge  at  the  trial 
to  lay  down,  was  bad  law.  It  is  said,  that  if  this  decision  had 
been  pronounced  before  the  trial,  the  defender  would  have 
taken  an  issue  in  justification.  He  could  not  have  done  so, 
for  the  plain  reason,  that  he  had  not  pleaded  justification  in 
bis  defences. 
At  advising  this  day, 

Lord  Codburn. — I  think  that  both  of  these  exceptions  ought 
to  be  disallowed. 

If  we  decide  that  the  statements  were  not  pertinent  to  the 
reduction,  that  disposes  of  the  whole  case  before  us. 

Flowerdew  had  raised  against  Bathie  an  action  to  reduce  a 
Justice  of  the  Peace  small-debt  decree,  on  the  ground  of  mftlico 
and  oppression.  In  doing  so,  he  defames,  or  is  said  to  have  de- 
famed, M'Intosh,  the  present  puisuer,  whom  he  accuses  of 
being  the  fraudulent  instigator  of  the  action  in  which  that 
small -debt  decree  was  obtained. 

The  defence  against  this  action  is  privilege.  This  defence 
would  be  sufficient  if  the  statement,  though  offensive,  was  per- 
tinent to  the  cause  in  which  it  was  made.  And,  no  doubt,  if 
H'Intosh's  alleged  fraud  bad  been  stated  to  be  known  to  tho 
Justices,  the  statement  might  be  held  to  be  pertinent. 

But  the  statement,  without  such  an  averment  of  knowledge 
by  the  Justices,  was  clearly  not  pertinent.  If  so,  then  the  case 
was  not  a  privileged  case,  and  malice  was  not  necessary  to  be 
proved.  If  we  are  to  hold  otherwise,  then  this  would  be  the 
result,  that  any  man  In  a  summons  against  A  B  might  defame 
any  third  party,  however  irrelevant  the  slanderous  matter 
might  be. 

As  to  the  other  exception,  tho  proposed  examination  tended 
In  truth  to  raise  a  new  cause  of  action  as  between  these  par- 
ties, and  was  therefore  properly  prevented, 

I  am  fur  disallowing  both,  exceptions. 

Lord  Murray.— I  think  that  this  is  a  very  Important  ques- 
tion. But  I  concur  in  thinking  that  both  exceptions  ought  to 
be  disallowed.  As  to  thejfrrf,  the  rule  is  clearly  laid  down  by 
Lord  Wynford  in  E  wing  ■.  Cullen,  Aug.  24, 1833, 6  W.  and  8. 666. 

Lord  Mcduyn  concurred. 

Lord  Juttia-C/er*.— Ingree  with  Lord  Murray  as  to  the  impor- 
tance of  this  question.  There  is  no  right  more  important  than 
that  of  a  litigant  to  make  statements  with  reference  to  third 
parties  across  whom  be  comes, — provided  always  these  state- 
m  nts  are  pertinent  to  the  cause.  And  there  is  no  writ  with  re- 
ference to  which  this  privilege  is  more  important,  than  a  sum- 
mons, an  omission  in  which  may  put  the  whole  cause  in  peril 

If  tills  reduction  hod  proceeded  on  the  merits  of  the  case, 
the  statement  here  complained  of  might  have  been  pertinent 
But,  considering  that  the  ground  of  reduction  was  malice  and 
oppression  on  the  part  of  the  Justices,  the  knowledge  of  the 
Justices  was  quite  essential  to  make  the  statement  pertinent. 

The  other  point  might  have  gone  to  diminish  damages  if  there 

had  been  an  issue  in  justification.    But  there  wag  no  snCh  issue. 

Exception*  ditaUowed. 

Presiding  Judge,  Lord  Justice-Clerk.— Act.  Inglis,  Patton  ; 
Laurence  M.  Macara,  W.S.  Agent.— Alt.  So!. -Gen.  (Deas),  Pen- 
ney j  Wotherspoon  and  Mack,  W.S.  Agents.— T.  Clerk.— (JP.H.) 


■1'Jlh  November  1801. 
Frasr  Division. 

No.  28. — John  Rauaoe  and  Son,  Advocators,  v.  David 
Gilkison  (Marshall's  Trustee),  lle&pondnd. 

Agreement — Patent — Principal  and  Agent — A  party  iMatntd  a 
patent  far  making  a  cement  tolled  intonaeo,  which  teas  composed  c/ 
the  admiituri  of  gelattnoui  matter,  compounded  after  a  certain  for. 
inula,  tailed  the  bind,  with  gypsum  ;  and  at  the  admixture  eat  a 
very  ample  proeett,  the  patentee  teas  in  ue*  to  nil  the  bind  atone, 
with  instrucliont  for  mixing  it  with  the  bate,  at  the  rate  of  is.  t 
gallon.  She  appointed  an  agent  for  the  tale  of  intonaeo,  with  a  com- 
mission of  16  per  cent,  on  ail  tola,  and  inetraeted  him  in  tin 
method  of  making  the  bind.  The  agent,  with  the  patentee's  concur' 
renee,  manufactured  bind,  and  s-iid  it  at  it.  a  gallon  to  third  par- 
tie*,  leaving  it  to  them  to  complete  the  cement.  Be  also  manyfac. 
lured  the  compUte  intonaeo,  and  need  the  tone  in  fat  aim  icori 
The  patentee,  on  the  ground  that  the  agent  had  not  the  righte  p/o 
licentiate  under  the  patent ,  claimed  from  him  the  profits  ofthtulali 
work  in  vhieh  he  had  need  the  intonaeo  manufactured  by  him  ■ 
Held  that,  in  the  ciratmttantee,  he  wat  bound  to  account  only  si 
if  he  had  been  a  third  party  buying  the  bind— that  it.  at  the  roll 
of  At.  a  gallon  for  the  bind  used  by  him,  under  deduction  of  com- 
miction,  and  also  of  the  expente  of  the  materials,  and  labour  a- 
pended  in  making  the  bind. 

The  late  Mrs.  Marshall  was  patentee  of  a  cement  or 
plaster  called  intonaeo.  This  cement  was  composed  of 
two  ingredients  -the  one,  called  the  bind, being  gelatinous 
matter  prepared  according  to  a  certain  formula;  while 
the  other,  called  the  base,  was  common  gypsum.  These 
two  being  mixed  together  in  water,  formed  iotoiUKo. 
The  bind,  however,  being  to  the  base  in  the  proportion 
of  less  thou  one-hundredth  of  the  joint  composition, 
which  was  a  heavy  and  unwieldy  article,  Mrs.  Marshall 
was  in  the  habit  of  selling  the  bind  alone,  at  4s.  a  gal- 
lon, leaving  the  admixture,  which  was  a  very  simple  pro- 
cess, to  be  performed  by  the  purchaser?,  under  instnie- 
tions  furnished  to  them  by  her. 

In  May  1845,  Mr.  Gilkison,  the  trustee  on  Mrs.  Mar- 
shall's sequestrated  estate,  wrote  Ramage  and  tion  offer- 
ing them — 

"  the  agency  of  the  patent  intonaeo  for  your  good  dty,  upon 
condition  that  jou  do  all  In  your  power  to  promote  and  intro- 
duce it,  for  which  I  agree  to  pay  you  at  the  rate  of  18%.  «s* 
fifteen  per  cent,  commission,  you  guaranteeing  the  sales. — PS 
1  shall  be  able  to  forward  you  a  quantity  of  the  intonaeo  in  • 
few  days." 

This  offer  having  been  accepted  by  the  advocator!, 
they  were  instructed  by  Mrs.  Marshall  in  the  method  of 
making  the  bind. 

Ramage  and  Sons  made  sales  of  bind,  at  the  rate  of 
4s.  per  gallon,  to  third  parties,  who  were  furnished  witb 
directions  for  mixing  it  with  base,  so  as  to  form  intonaeo. 
These  sales  were  accounted  for  to  her,  in  the  actions 
mentioned  below,  by  crediting  her  with  the  price  of  the 
bind,  less  commission,  and  the  expense  of  the  material 
of,  and  labour  expended  in  making  the  bind.  At  the 
same  time,  they  mixed  the  bind  so  made  by  themselves, 
with  gypsum,  and  used  the  complete  intonaeo  in  their 
business  as  plasterers. 

The  present  were  counter  actions  of  accounting  raised 
in  the  Sheriff  Court  of  Edinburgh,  at  the  instance  re- 
spectively of  Ramage  and  Son  and  of  Mr.  Qilkison,  the 
question  between  the  parties  being,  what  was  to  be  the 
principle  of  accounting  between  them  in  regard  to  the 
intonaeo  made  and  used  by  the  advocators. 

Ramage  and  Son  maintained,  that  they  were  to  ac- 
count on  exactly  the  same  footing  as  in  the  case  of  sale* 
of  bind  to  third  parties — that  is,  that  they  were  to  cre- 
dit Mrs.  Marshall  at  the  rate  of  Is.  per  gallon  of  binJ, 
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u  purchases  by  themselves,  less  the  value  of  the  materials 
mi  the  expense  of  mating,  and  15  .per  cent. as  commission. 

Gilkison  maintained,  that  the  advocators  being  agents 
only,  and  not  licentiates  under  the  patent,  were  entitled 
only  to  sell,  and  not  to  use  the  patented  article,  and 
itiit,  in  all  cases  where  they  had  used  the  same,  they 
were  bound  to  account  for  the  net  profits  of  the  business 
in  which  it  had  been  used. 

The  Sheriff  having  decided  against  Ramage  and  Son, 
they  advocated. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Advocates  the  cause,  recale  the  interlocutors  complained 
of.  lod  find*  that  the  original  respondent,  Mrs.  Margaret  Hen- 
rictts  Uandiall,  obtained  letters-patent  for  a  plaster  compost 
lioaorcrment  to  which  she  gave  the  name  of  intonaco  :  Finds 
it  trhnitted  and  proved  that,  in  the  mouth  of  May  1845,  the 
cwaplfliners  were  appointed  by  the  respondent  her  ogentd  in 
Rrotlsnd  in  reference  to  the  said  patent  right  so  obtained  bj 
tier:  Finds  that  no  direct  proof  has  been  adduced  by  her  that, 
in  accounting  to  thu  respondents  for  their  actings  as  her  agents, 
the  complainers  were  bound  to  account  upon  the  principle 
Mated  by  her,  and  that  no  circumstances  have  been  instructed 
from  which  an  obligation  to  account  upon  that  principle  is  to 
tKinferred:  Finds  it  proved  that  the  respondent  herself  was 
in  tiie  costom  of  disposing  of  that  part  of  the  said  piaster  com- 
position or  cement  called  the  bind,  separately  from  and  uncom- 
[muuM  with  the  other  ingredients  or  substances  constituting 
■list  ia  called  the  bane,  with  which  it  is  united  before  being 
lint  lo  dm,  and  tint  at  the  rate  of  four  shillings  per  gallon  : 
t-'iuit  that  she  recognised  the  sale  or  disposal  of  the  said  bind, 
in  aid  separate  state,  by  the  oomptninera  to  third  parlies,  at 
aid  rate :  Finds  that  it  is  not  disputed,  or  at  all  events  is 
"Wished,  that  they  were  entitled  so  to  dispose  of  or  tell  the 
nid  lisi1  generally  to  third  parties,  and  that  it  has  not  been 
prored  that  the  right  to  do  so  was  limited  to  sales  to  parties 
si  a  dstaace ;  ssnd  that  in  Edinburgh  or  its  vicinity,  or  else- 
rtere,  the  complainers  were  only  untitled  to  sell  plaster  or 
truest  when  mtade  up  or  compounded  bj  the  union  of  the 
Wnrl  with  the  other  proper  ingredients  or  substances:  Finds 
last,  hi  the  case*  of  sates  of  tlie  bind,  printed  directions,  fur. 
i-itlied  by  the  respondent  to  the  com  plain  era,  were  giveu 
f'j  her  authority  to  the  purchasers,  instructing  them  how 
the  hind  was  to  be  mixed  or  compounded  with  the  stucco, 
and  the  other  proper  ingredients  and  substances,  so  as  thereby 
u  farm  the  plaster  composition  or  cement  for  which  the  re- 
';>radent  held  the  foresaid  patent ;  Finds  that  in  acconnt- 
iiii  fir  sales  of  tbe  bind  made  as  aforesaid,  it  is  not  disputed, 
or  is  ralhciently  proved,  that  the  complainers  were  to  be 
allowed  to  charge  the  respondent  for,  and  deduct  tbe  materials 
and  labour  supplied  by  them  tn  making  tbe  said  bind,  to- 
gether with  15  per  cent,  upon  the  said  price,  to  be  retained  by 
tbem  in  name  of  commission  :  Finds  that  thus,  in  these  cases, 
any  benefit,  derived  by  the  respondent  as  patentee  from  her 
patent  right,  was — with  her  consent — the  balance  of  the  price 
ulitsined  on  the  sales  of  the  bind  remaining  alter  the  foresaid 
deduction,— just  as,  in  the  sales  of  bind  by  herself  if  made  with- 
out the  Intervention  of  an  agent,  the  benefit  derived  was  the 
priee,  after  deduction  of  the  cost  to  her  of  materials,  and  labour 
in  mannlkctoring  it :  Finds  it  proved  that  the  complainers, 
bring  themselves  plasterers,  manufactured  certain  quantities 
«f  the  hind  for  their  own  use,  and  that  having,  in  the  man- 
ner Mentioned  in  the  said  printed  directions,  mixed  or  com- 
l-unnded  it  with  stucco  and  the  other  ingredients  or  substances 
requisite  to  form  the  plaster  or  cement  called  by  the  respon- 
dent intonaco,  applied  the  said  plaster  or  cement  In  jobs  which 
<aey  had  been  employed  as  plasterers  to  execute :  Finds,  as 
■foresaid,  that  there  is  no  evidence  that  in  these  cases  the  com. 
pliinsn  were  bound  to  account  upon  the  principle  contended 
Iw  by  the  respondent,— that  is,  for  the  profits  of  the  whole 
[•MvilivjL'  job  in  tbe  execution  of  which  the  said  compounded 
l^aaisi  or  cement  waa  applied,  and  not  merely  for  the  price  of 
theWsdat  the  rate  of  four  shillings  per  gallon  (subject  to  do- 
's aforesaid)  used  in  compounding  the  said  plaster  or 


e"to :  Finds,  on  the  contrary,  that  in  the  i 

and  then  being  no  legal  rale  or  principle  to  bar  them  from  so 


<WBg  in  such  a 


.',  where  one  part  of  the  patent  aiticle  w 


commonly,  and  with  the  sanction  of  the  patentee,  sold  sepa- 
rately from  tbe  other,  and  directions  given  for  compounding 
the  two,  so  as  to  form  the  plaster  or  cement  called  intonaco — 
thuL'omplaineis  were  entitled,  as  the  agents  of  the  respondent, 
to  deal  with  the  bind,  forming  a  part  and  portion  of  the  in. 
tonaco,  when  it  was  to  be  used  by  themselves,  in  tbe  same 
way  as  they  were  entitled,  as  said  is,  to  deal  with  it  in  the  case 
of  third  tiartics ;  that  is,  to  manufacture  the  bind,  and  ac- 
count for  tlie  price  at  the  usual  rate,  and  subject  to  the  de- 
duction before  mentioned,  although  they,  in  the  same  way 
as  other  purchaser*  of  the  bind  from  tbem,  then  compounded 
the  bind  with  the  other  proper  ingredients  or  substances  con- 
stituting the  base  thereof,  so  as  thereby  to  make  or  form  the 
plaster  or  cement  called  intonaco,  and  then  used  that  plaster 
or  cement  in  doing  the  jobs  to  be  executed  by  them  as  plas- 
terers :  Finds  that  the  accounts  lodged  by  the  complain  era  are 
made  up  upon  the  principles  recognised  in  the  above  findings ; 
and  therefore  finds,  generally,  that  the  complainers  are  only 
bound  to  account  in  conformity  thereto,  but  subject  always  to 
the  etlect  of  the  special  objections  that  have  been  stated  by 
tbe  respondent  to  the  items  of  the  different  parte  of  said  ac- 
counts, in  so  far  as  said  objections  are  now  insisted  in,  and  de- 
cerns :  And  before  answer  as  to  these  objections,  appoints  the 
cause  to  be  enrolled,  and  reserves  the  question  of  expenses. 

•■JVoli. — No  question  arises  upon  the  complainer's  accounts 
In  regard  to  intonaco  iu  its  compltttd  state,  sold  by  the  com- 
plainers to  third  parties,  for  no  such  sales  appear  to  have  been 
made,  all  the  sales  to  third  parties  having  been  of  the  bind 
alone.  It  was  therefore  unnecessary  to  pronounce  any  specific 
finding  in  reference  to  such  wilts.  The  matter  at  issue  to 
which  alone  the  respondent  professed  to  attach  any  serious  im- 
portance, and  to  which  the  discussion  before  the  Lord  Ordinary 
was  confined,  related  to  tbe  principle  to  be  applied  to  the  ac- 
counting in  regard  to  those  cases  iu  which  the  respondents 
had  used  the  intonaco  in  executing  jobs  undertaken  by  them, 
selves  as  plasterers. 

"  The  Lord  Ordinary  has  not  disposed  of  the  objections  to 
particular  items  in  the  complainers'  accounts — lr(,  because  it 
seems  desirable  that,  in  the  first  instance,  the  principle  of  ac- 
counting should  be  fixed  ;  and,  2d,  because,  had  he  done  so, 
it  would  have  rendered  it  necessary,  in  reclaiming  to  the  Inner- 
House,  to  print  the  whole  proof,  which  to  a  gr.-at  extent  bears 
upon  these  objections  alone.  This  would  have  added  largely 
to  the  expense,  which  it  is  very  desirable  should  be  avoided. 
In  tbe  present  form  of  the  interlocutor,  the  Lord  Ordinary 
hopes  that  it  may,  by  alittle  arrangement  between  the  parties, 
be  brought  under  review  without  printing  mure  than  a  com- 
paratively small  portion  of  the  proof." 

Gilkison  reclaimed, 

Lord  Jwtict-QentraL — I  see  no  ground  for  altering. 

Lord  Fuller ! on. — N or  L  The  case  certainly  does  involve  a 
question  of  great  importance,  aa  to  the  rights  and  duties  of  an 
agent,  keeping  in  view,  of  course,  the  nature  of  the  article  he 
had  to  deal  with.  The  agency  here  was  for  the  disposal  of  a 
patent  composition,  which  tbe  patentee  could  increase  as  much 
as  she  chose, — so  that  the  mora  that  wax  disposed  of,  the  better 
for  her.  She  appoints  an  agent  under  this  tetter  of  Hay  1645, 
and  that  letter  bears  that  he  is  to  do  his  utmost  to  further  the 
use  of  the  composition.  But  what  the  patentee  now  says,  is, 
that  the  advocators  were  precluded  from  using  it  In  their  own 
business,  except  under  some  additional  commission.  Now,  no 
doubt,  in  many  cases,  agents  are  not  allowed  to  use  the  patent 
article  themselves  ;  but  can  it  be  held  that  they  are  precluded 
here,  when  the  great  object  of  the  agency  was  to  increase  the  use 
of  the  article  1  I  cannot  go  into  the  view,  that  the  mere  fact  of 
his  being  agent,  if  he  makes  use  of  tbe  article,  is  to  render  him 
liable  to  account,  not  as  an  agent  selling  to  a  third  party,  but 
for  the  whole  profits  made  by  him  in  his  trade,  in  so  far  aa  be 
used  intonaco.  Tbe  question  is  simply  how  the  ngent  is  to 
account,  and  I  think  be  does  it  in  the  only  way  he  can.  He 
accounts  for  the  price  of  tbe  bind  -,  and  the  reason  for  account. 
ing  in  this  way  is  obvious.  The  complete  intonaco  was  a  sob. 
stance  of  great  bulk,  so  that  it  was  difficult  of  transport,  and 
the  operation  of  mixing  together  the  bind  and  the  base  was  a 
very  simple  one,  which  could  be  performed  by  any  ordinary 
workman,  under  the  instructions  furnished  by  Mrs.  Marshall. 
The  bind  formed  a  very  small  element  of  tlie  joint  composi- 
tion, and  the  most  convenient  way  of  selling  the  article  was  to 
sell  the  bind  alone,  and  lot  the  buyer  mix  it  with  the  base  for 
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himself.  Accordingly,  the  method  which  Mrs.  Marshall  her- 
self pursued  was  to  Mil  the  bind  alone,  and  that  at  the  rate 
of  4a.  a  gallon.  We  must  therefore  infer  that  to  hare  been  a 
fair  price  to  her  for  the  bind.  Could  there  be  anything  wrung 
in  the  agent  selling  the  bind  at  that  rate,  leaving  it  to  the 
buyer  to  mil  f  That,  in  fact,  was  the  only  price  fixed  for  the 
sale  of  intonaco ;  the  price  of  the  base  was  of  courae  just  the 
market  price  of  gypsum.  Then,  what  was  thare  to  prevent  the 
agent  from  taking  the  same  bind  which  he  sold  to  others,  for 
hisownuso  T  That  was  just  increasing  the  sale  of  the  patented 
article.  I  think  ho  was  quite  Justified  in  doing  what  he  did, 
and  that  the  argument  of  tba  respondents  is  sound,  that  unless 
yon  take  the  price  of  the  bind,  you  have  no  criterion  at  all  on 
which  to  make  the  accounting.  The  price  of  the  bind  wasjust 
tbe  remunerative  price  to  the  patentee  for  her  patent  article. 
Lord  Cuninghame.— The  legal  merits  of  this  case  are  as  sira- 

Sle  as  possible.  Under  this  letter,  appointing  Ramogo  and 
an  agents,  they  were  to  act  in  the  matter  just  as  the  princi- 
pal herself  did,  who,  it  appears,  always  sold  tho  bind  alone. 
To  that  letter  there  is  a  postscript  to  the  effect  that  some  into- 
naco would  be  sent  to  the  agents.  Now,  it  is  admitted  that 
the  Intonaco  there  spoken'of  is  the  bind  alone.  The  question 
then  comes  to  lie,  whether,  under  the  general  words  of  ap- 
pointment as  agents,  Ha mage  and  Son  were  to  be  worse  off  than 
third  parties.  They  were  entitled  to  sell  the  bind  to  every  one 
else  ;  and  were  they  not  entitled  to  use  it  themselves  T  I  do 
not  think  we  can  go  on  any  other  mode  of  accounting  than  that 
sustained  by  the  Lord  Ordinary. 

Lord  /wry.— I  am  of  the  same  opinion.  This  is  a  claim  by 
*  principal  against  an  agent,  and  it  lies  on  the  former  to  show 
what  were  the  terms  of  that  agency.  The  only  document  Is 
this  letter.  But  it  Is  clear  from  the  pleadings,  that  they  were 
not  to  Bell  tbe  article  merely,  bnt  that  they  might  use  it  in 
their  own  trade;  for  the  statement  in  Mrs.  Marshall's  defences 
is,  that  they  were  to  receive  "fifteen  per  cent,  on  all  the  uses 
and  sates  made"  of  the  complete  intonaco.  This  excludes  the 
whole  reasoning  founded  on  breach  of  agency.  Then,  as  to  the 
Bales  of  complete  intonaco,  the  record  leaves  that  matter  in 
inextricable  darkness.  We  know  nothing  of  the  price  of  the 
complete  article.  Through  all  the  occnuntsof  these  parties,  the 
only  sales,  with  one  exception,  are  of  bind,  and  even  as  to  that 
one  exception  we  are  not  told  what  difference  of  profit  there 
was  on  it  and  the  ordinary  sale  of  bind.  Then  the  admeasure- 
ments are  quite  unintelligible;  they  are  given  sometimes  by 
gallons,  again  by  yards,  and  again  by  pounds.  All  this  it  lay 
on  the  principal  to  clear  up,  and  she  has  not  done  so.  The 
main  point  is,  that  it  is  admitted  the  agent  was  entitled  to 
use  tile  intonaco ;  if  so,  I  think  the  Lord  Ordinary  quite  right 
In  holding  that  be  is  only  to  account  for  the  material  used  by 
him,  in  the  same  way  as  if  be  had  sold  it 

Lord  Juttice-Qeneral — I  abstain  from  speaking  at  length  be- 
cause I  completely  agree  with  what  your  Lordships  have  said. 
The  onus  lies  on  the  principal  to  prove  her  case.  She  has  not 
done  so,  and  we  most  lust  adhere  to  the  interlocutor.  At  the 
same  time,  I  may  say  I  have  great  doubt  whether,  in  point  of 
tact,  the  bind  alone  was  not  the  true  subject  of  the  patent.  ■ 
The  Court  adltered. 

Lard  Ordinary,  Wood. — Ad.  Inglis,  Wood ;  Lothians  and 
Finlay,  S  S.U.  A  genu  —All.  Dean  of  Faculty  (Anderson),  Simp- 
son ;  John  Waus,  S.S.C.  Agent.— W.  Clerk.— (W.O.T.) 

DIGEST  OF  ENGLISH  CASES. 
Fostbb  v.  Dauber— 20  Law  J.  Exch.  386,  (May  1851.) 
Promissory -Note — Prescription  —  Release  —  Acknowledgment 
of  Debt— Payment  —  A  lent  B  £1000  in  1635,  taking  too 
prontittory-notct  for  the  amount.  Intereit  mas  paid  and  marked 
on  the  biUt  till  new  piper  mat  nectuary  in  1S45  and  1846.  A 
month  after  renewing  the  billi,  A  to.'d  B  he  wanted  la  make  him 
■  preient  of  the  £1000,  and  if  he  (B)  would  get  a  ttamp  and 
arera  out  a  receipt  for  that  turn,  ictln  tat  two  yeart'  inttrttt  due  of 
£80,  he  {A)  would  tign  it.  A  did  to,  and  no  more  inttrttt  mu 
paid  by  Bfor  tieo  yacre,  when  A  dud.  A'%  executor  tued  B  on 
the  notet  and  the  rfrc-I— Held,  (1.)  The  tranmctton  did  not  amount 
to  payment,  but  there  wot  evidence  of  a  ditenargt.  (2.)  Giving  the 
receipt  purporting  to  btfor  two  yews'  tnttrett,  nu  not  em  acknow- 
ledgment of  tht  debt  to  at  to  bar  prneriptitM,  and  tht  renewal  of 
tit  bilit  raittd  nefrtih  UaMHiy. 


In  18%  J.  Clark  lent  the  defendant  £1000,  in  security  for 
which  he  took  two  promissory. notes  of  £500  each.  Interest 
at  4  per  cent  was  regularly  paid  by  defendant,  and  marked  on 
the  backs  of  the  notes,  till  these  came  to  be  entirely  covered. 
3.  Clark  than  proposed  to  cancel  the  notes,  and  substitute  new 
ones,  which  was  done  in  1845  and  1849  respectively.  Shortly 
after  the  latter  renewal,  Clark,  being  on  a  visit  to  defendant, 
expressed  a  wish  to  make  him  a  present  of  the  £1000,  and  di. 
reeled  the  latter  to  get  a  10s.  stamp  and  draw  up  a  receipt  fir 
£1000.  plus  £80  for  the  two  years'  interest  tben  due.  Clark 
Signed  this  receipt— "  Huii,  Feb.  16, 1846— Received  of  Edit 
Dauber  the  sum  of  £1030,  being  the  principal  and  interest  on 
two  notes,  dated  December  1845  and  January  1846,  and  in  full 
of  all  demands."  No  interest  was  subsequently  paid,  and,  in 
Jan.  1850,  Clark  died,  leaving  a  will  bequeathing  the  tun 
promissory  -notes  to  the  plaintiff,  his  executor,  to  be  invested 
for  the  benefit  of  Clark's  wile  and  children.  Clark's  executor 
sued  defendant  on  the  promissory-notes,  and  for  tbe  debt 
Defendant,  as  to  Ihu  notes,  pleaded— 1.  Payment;  and,  2-Dis- 
chsrge— Sllree  v.  Tripp,  16 II  and  W.  28 ;  Thomas  u.  Heathers, 
2  B.  and  Q  477. 

1.  As  to  plea  of  payment,  the  Court,  per  Parke  B.,  said— 
"  This  transaction  did  not  amount  to  payment.  When  the  re. 
oeipt  in  full  was  given,  it  was  prima  farii  evidence  against  ilw 
plaintiff,  that  the  amount  stated  in  it  was  paid.  It  was  not 
conclusive  evidence,  because  It  was  perfectly  competent  to 
contradict  such  a  receipt  by  shewing  that  the  money  was  not 
paid,  as  both  parties  knew  it  was  not  paid.  Much  more  wis 
required  than  a  mere  receipt  in  full  to  prove  that  the  partiei 
were  in  the  same  situation  as  if  the  money  had  been  paid  dr 
the  defendant  in  discharge  of  his  promissory- note,  and  after. 
wards  given  by  Clark  to  the  defendant.  The  plcaof  payment, 
therefore,  is  not  proved." 

2.  As  to  the  transaction  amounting  to  a  discharge,  defendant 
contended,  that  bills  and  notes  are  an  exoeptlon  to  the  ordi- 
nary law  of  simple  contracts,  and  the  liability  of  the  acceptor, 
though  complete,  may  be  discharged  by  an  express  renunclalior: 
of  bis  claim  on  the  part  of  the  holder— Bvles  (5th  ed.)  X.  14s: 
Dingwall  v.  Dunster,  1  Doug.  247 ;  Adams  v.  Oregg,  2  Slut. 
631 ;  Farquhar  v.  Southey,  2  Car.  and  P.  407. 

Parkt  B.  said—"  The  transaction  clearly  indicated,  that  the 
testator  meant  to  discharge  the  defendant  from  all  liability 
on  tbe  notes ;  and  as  the  testator  exonerated  the  defendant 
before  he  called  on  him  to  pay  tbe  amount  of  the  notes,  that 
was  a  sufficient  discharge-  It  has  been  so  often  laid  down 
and  acted  upon,  although  there  is  no  case  immediately  to  the 

Eoiut  between  intermediate  parties,  that  the  obligation  uii  a 
ill  of  exchange  may  be  discharged  by  express  waiver,  that  it 
Is  too  late  to  question  the  propriety  of  thone  decisions.  When 
there  are  intermediate  parties,  the  liability  of  both  equsllj 
turns  on  the  law  merchant ;  and  probably  this  law  merchan; 
being  introduced  into  this  country,  and  differing  very  much 
from  the  simplicity  of  common  law,  brought  with  it  the  rule, 
that  there  may  be  a  release  and  discharge  from  tbe  debt  by 
express  words,  although  unaccompanied  with  satisfaction,  or 
any  solemn  instrument,  as  is  said  to  be  the  law  in  France.  That 
being  true  of  bills,  the  statute  3  and  4  Anne,  c.  <J,  put  note) 
on  tbe  same  footing." 

The  defendant  also  pleaded  prescription  to  the  claim  on  tbi 
debt;  to  which  plaintiff  replied,  that  the  transaction  ot  includ- 
ing two  years'  interest  In  the  receipt  was  '  part  payment.' 

Parkt  B.  said — "  There  was  no  proof  of  any  actual  pavment  <'•'■ 
the  sum  of  £60  for  Interest  in  Feb.  1846.  The  last  payment 
of  interest  was  in  1844.  The  supposed  payment  in  1848,whiih 
was  only  by  construction  a  payment  of  two  years'  interest,  *« 
only  parcel  of  the  transaction,  in  which  the  defendant  by  iif 
means  promised  to  pay  the  notes,  but  the  contrary.  "Far 
payment,*  to  elide  prescription,  means  payment  of  a  portii'i 
accompanied  with  an  acknowledgment  of  a  greater  demai:  i 
being  due.  If  tliere  was  any  payment,  it  was  a  payment  of 
the  notes  in  full,  and  not  evidence  of  part  payment  or  ac- 
knowledgment. As  to  the  effect  of  renewing  tbe  bills.  «o 
think  this  could  not  be  considered  as  a  promise,  so  ns  to  ren- 
der the  defendant  liable  by  a  new  promise  to  pav  the  original 
two  loans  of  £600  each.  All  that  can  be  inferred  from  these 
two  notes  is,  that  the  defendant  meant  to  give  a  fresh  security 
limited  to  those  two  notes ;  that  it  was  a  promise  to  pay  the 
testator,  or  the  legal  holder  of  these  not,:s.  and  no  intention 
on  the  part  of  the  defendant  to  renew  his  liability  on  tbe  ori- 
ginal demand." 


1SS1J 


IN  THE  COURT  OF  SESSION,  Ac. 


27th  November  IS51, 
Second  Division. 
No.  29. — William  Forbes  and  others,  (Napier's  Trus- 
tees), Pimuen,  v.  Robert  Morrison  and  others,  De- 

Expenses — JnryCauso — Road— Process — A  party  raited  an  action 
against  certain  persons,  at  representing  the  public,  to  have*!  found 
that  three  road*  patting  through  hit  estate  mere  not  public  raadt. 
The  cata  vent  to  trial  an  an  ittut,  "  Whether,  for  forty  yean,  or 
far  time  immemorial,  the  said  roads  have  not  been  possessed  unin- 
terruptedly by  the  pubHe  at  public  foot-roadt."  The  jury  returned 
a  verdict  for  the  defender*,  mlh  leave  to  the  pursuer  to  move  for 
judgment  in  hit  favour,  if,  on  the  facts  in  the  Judge')  netet,  it  should 
he  held  that  the  defenders  could  not  acquire  a  legal  right  to  a  public 
way  atony  the  roads.  Thereafter,  the  Court  having  held  that  one 
of  the  road*  was  public,  but  thit,  at  to  the  others,  the  defendert  had 
w  title  to  prosecute  a  public  right  thereto — Circumstances  in  irhich, 
the  pursuer  mat  found  entitled  to  expenses  subsequent  to  the  ver- 
out— the  defendert  to  the  expenses  of  the  trial,  including  the  pre- 
potation  of  issues — and  the  expenses  of  the  record  acre  divided 

Conclusion  of  case  reported  ante,  vol.  xxiii.  p.  €56 — 
19th  July  1651. 

This  was  an  action  against  the  defenders,  as  represent- 
ing the  public,  to  have  it  found  that  certain  roads  passing 
through  the  estate  of  Ballikinrain,  were  not  public  roads. 

The  case  went  to  trial  on  an  issue — 

"Whether  the  three  roads,  A  {No.  8),  B  (No.  4),  anil  C  (No. 
61  described  in  the  said  schedule,  or  one  or  more  of  them,  are 
titrated  on  the  said  lands ;  and  whether,  for  forty  years  prior 
to  29th  May  1849,  or  for  time  immemorial,  the  said  roads,  or 
one  or  more  of  them,  have  not  been  possessed  uninterruptedly 
bj  the  public  as  public  foot-roads." 

The  jury  returned  a  verdict  to  the  effect  that — 
■b  respect  of  the  matters  proven  before  them,  they  find  for 
(ksdafendera,  with  leave  to  the  pursuers  to  move  (or  judgment 
WUK  favour,  if,  on  the  tacts  la  the  Judge's  notes,  it  shall  be 
held  by  the  Court  that  the  defenders  could  not  acquire  a  legal 
right  to  a  public  footpath  along  the  said  roads,  or  either  of 
tbsm — it  being  admitted  that  the  term, '  as  public  foot-roads.' 
iu  the  issue,  relates  only  to  the  uninterrupted  use  of  tbn  same 
by  the  public,  and  dues  not  bear  on  the  question  of  title  to 
inquire  the  legal  right.'' 

The  pursuers  having  moved  to  have  the  verdict  opened 
up,  and  for  judgment,  the  Court,  with  regard  to  the 
road  A  (No.  3),  sustained  the  defences  and  assoilzied; 
ttt  as  to  the  two  other  roads — - 

"Find  that  the  said  road  B,  marked  No.  4,  was  made  origi- 
Ba))y  a*  an  avenue  or  approach  by  the  proprietor  of  the  lauds, 
lot  bis  own  use,  and  that  the  possession  by  the  public  of  the 
skbs  as  a  footpath,  does  not,  lu  the  circumstances,  establish  a 
right  of  way  fur  foot-passengers  along  the  said  road  or  avenue  : 
nod,  that  unit*  there  is  a  right  of  nay  along  the  said  road 
narked  No.  4,  there  is  no  line  or  use  of  passage  along  the  side 
Of  lbs  river ;  and,  therefore,  as  to  the  line  along  the  road 
narked  B,  and  that  marked  C,  find  that  the  publie  have  not 
wtsbBshed  a  right  ofway  along  the  same,  merely  by  the  poa- 
•sstton  established  by  the  verdict:  Therefore,  And  that  the 
hdatteiitmuat  be  pronounced  fur  the  pnrnueis  as  to  the  line  of 
Mtfalli  along  the  said  road  B,  and  by  the  bank  of  the  river." 
.  The  ease  now  came  before  the  Court  on  counter  ino- 
Bskaa,  the  pursue™  claiming  modified,  and  the  defenders 
tUnrhotc,  expenses. 

,  5mf*  pursuers  pleaded,  that  having  been  successful  on 
:■■  Mua  point  in  issue  between  the  parties,  they  were 
'NH*1  to  their  expenses,  and  that  the  utmost  the  de 
sss^BBeould  ask  was,  that  these  expenses  should  be  sub- 
MMto  reasonable  modification. 

■fcisjajiiiiliiiii  pleaded,  that,  up  to  the  date  of  the 

•Mbaykhey  were  substantially  successful  in  the  whole 

<M|g*  Bwa  in  the  ultimate  discussion,  they  were  sue- 

*»*8dm  regard  to  one  of  the  roads.    And  as  to  the  other 
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two  roads,  the  pursuers  had  gained  their  case  only  on  a 
plea  which  had  not  been  specially  set  forth  on  record, 
and  was  scarcely  admissible  under  the  terms  of  it.  Had 
that  plea  been  brought  forward  in  the  outset,  as  it  ought 
to  have  been,  the  expenses  of  the  trial  would  most  likely 
have  been  saved, — and  not  only  these,  but  also,  it  was  to 
be  presumed,  the  expenses  of  the  subsequent  proceedings. 

Lord  Justice  Clerk. — This  is  a  very  peculiar  case,  but  I  hava 
no  difficulty  in  regard  to  It.  The  road  A  (No.  3)  was  really 
not  disputed  in  the  discussion  subsequent  to  the  trial,  and  we 
may  lay  aside  the  consideration  of  it  As  to  the  others,  the 
defenders  admittedly  failed  on  the  application  of  the  verdict ; 
and,  in  so  far  as  they  arc  ooncemed,  the  pursuers  are  entitled 
to  their  expenses.  But  the  case  is  very  different  as  regards  the 
expenses  of  obtaining  the  verdict.  This  is  an  action  by  the 
proprietor  of  certain  lauds,  to  stop  the  use  by  the  public  of  road* 
passing  through  them,  a  use  which  undoubtedly  had  obtained 
for  a  very  long  peiiod.  He  was,  therefore,  bound  to  have  a 
full  knowledge  of  all  the  circumstances.  But  he  brings  his 
Bnmmons,  which  he  lays  entirely  on  the  point  of  no  possession, 
and  never  raises  the  point  on  which  the  case  was  ultimately 
decided  in  his  favour.  No  doubt  it  is  ultimately  found  tint 
the  roads  are  not  public  ;  but  the  point  of  title  was  not  brought 
out  when  he  raised  his  action,  and  especially  when  the  istue 
was  framed ;  for  the  great  difficulty  in  my  mind  was,  whether 
this  plea  could  be  allowed  at  all  under  the  issue  as  it  stood. 
On  the  whole,  however,  I  thought  It  might  be  allowed,  and  so 
the  pursuer  gained  the  benefit  of  it.  But  still  he  went  to  trial 
substantially  on  the  question  of  possession.  Ou  this  point,  tht) 
verdict  went  completely  against  him.  As  the  defenders,  there- 
fore, succeeded  in  regard  to  one  road,  and  gained  what  was  the 
real  point  before  the  jury,  that  of  tact,  they  are  entitled  to  tha 
whole  expenses  of  the  trial,  including  the  expenses  of  framing 
the  Issue ;  while  the  puisuer  must  have  tho  expenses  of  the 
subsequent  dfrcureion ;  and  the  summons  is  so  loosely  drawn, 
that  I  really  think  the  expenses  previous  to  framing  the  Issue 
should  be  given  to  neither  party. 

The  other  Judges  concurred. 

The  Court  found  in  terms  of  the  Lord  Justice-Cleric '■ 
opinion. 

Act.— Macfarlane,  W.  G.  Dickson; 
Agent.— All.  Logan,  Tytler  ;  Alex.  Ca 
C&rit— (W.G.T.) 

First  Division. 
Omitted  of  proper  date—  15th  Nov.  1851. 
No.  30. — Blairie  Brothers,  Pursuers,  v.  The  Aber- 
deen Railway  Company,  Defender*. 

Hallway— Contract— Statute  8  Vict.  o.  17,  §  88, 89—  Companies 
Clauses  Aot — A  contract  betaeen  the  director  of  a  railicay  com- 
pany, and  the  ampany,  it  not  null  under  the  Companies  Clauses 
Act,  but  the  party  contracting  ceases  to  be  a  director  from  the  date 
of  the  contract. 

Contract — Issue — Jury  Cause — Where  a  party  raised  action  on  a 
contract,  which  Its  stated  to  have  been  entered  into  in  February,  and 
to  have  been  greatly  modified  in  June  following  ;  Circumstances 
in  which — Held  that  he  teat  not  bound  to  ttate  a  specific  date  in 
Ait  issue,  but  that  it  wot  sufficient  to  state  the  contract  at  hoeing  been 
entered  into  in  the  courts  of  the  year  in  quatien  ;  and  terms  of 
issue  on  which  cast  tent  to  trial. 

Railway — Evidence  —  Contract  —  Companies  Clauses  Act — 
Where  the  engineer  of  a  railway  company,  as  authorised  by  a  minute 
of  the  director*,  entered  into  a  contract  vilha  third  party  for  certain 
furnishings  to  the  company,  and  great  part  of  the  furnishings  con- 
trolled for  were  made  and  a-cepted  by  the  company — Questiuq, 
Whether  the  directors  could  delegate  to  the  engineer  their  purer  la 
contract,  and  urhetker  the  contract  wot  binding  on  the  company  t 

The  summons  in  this  case  set  forth — 
"That  Alexander  Gibb,  civil. engineer,  Aberdeen,  anting  as  re- 
sident engineer  for  or  on  behalf  of  the  Aberdeen  Railway  Com- 
pany, and  as  authorized  by  them,  having  piepaied  a  specifica- 
tion of  chairs  required  for  the  permanent  road  of  the  liue  of 
railway  undertaken  to  lie  constructed  by  the  said  railway  com- 
pany, and  having,  ou  or  about  19th  January  184G,  being  the 
date  of  said  specification,  communicated  the  buuic  to  John 
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Blaikie  the  youngest,  residing  In  Aberdceu,  as  acting  for  uod 
on  account  of  the  pursuers,  with  a  view  to  the  pursuers  contract- 
in;  for  the  manufacture  and  supply  of  the  said  chain,  the  Mid 
Jihn  Blaikie  the  youngest,  acting  an  aforesaid,  on  the  8th  day 
of  February  1846,  addressed  an  offer  to  the  said  Alexander 
Uihli  to  furnish  the  permanent  chairs  for  the  Aberdeen  Rail- 
way asreeaWy  to  the  plan  and  specifications,  but  delivered  in 
Aberdeen,  for  the  sum  of  £8 :  lCk  per  ton :  That,  on  the  same 
day,  the  said  Alexander  Gibb,  acting  tor  and  on  account  of 
the  defenders,  addressed  to  the  said  John  Blaikie  the  youngest, 
on  behalf  of  the  pursuers,  the  following  acceptance  of  the  paid 
offer  ; — '  As  authorized  by  the  directors  of  the  Aberdeen  Hail- 
way  Company,  I  hereby  accept  of  your  offer  for  the  supplying 
of  the  chairs  for  the  permanent  road  of  the  Aberdeen  Hail  way, 
at  the  rate  of  £8 :  10s.  per  ton,  delivered  at  Aberdeen — the 
chairs  to  be  supplied  in  every  respect  of  the  quality  and  di- 
mensions stated  io  the  specifications,  of  date  the  10th  January 
last,  signed  by  me ;  and  the  quantity  to  be  performed,  and  U> 
which  this  acceptance  is  meant  to  refer,  is  also  stated  in  that 
ipecifi  cation,  and  the  period  of  delivery  :'  That  the  quantity 
of  chairs  stated  in  the  said  specification  is  78,131  joint  chairs, 
and  312,531  intermediate  chain ;"  and  the  specification  fur- 
ther bore,  that  the  whole  chairs  should  be  delivered  within 
eighteen  months  of  the  date  thereof,  the  finst  delivery  to  com- 
mence at  the  end  of  three  months  therefrom :  That,  from  the 
Btato  of  the  works  on  the  railway,  the  chairs  were  not  required 
to  be  furnished  so  rapidly  as  was  originally  contemplated  : 
"That,  on  9th  June  1846,  before  any  of  the  said  chairs  had 
been  required  by  the  defenders,  or  furnished  by  the  pursuers," 
Mr.  Gibb  wrote  Mr.  David  Blaikie,  one  of  the  pursuers,  and 
the  managing  partner  of  the  film,  stating  that  Mr.  Cubitt,  the 
defenders'  principal  engineer,  was  anxious  that,  in  executing 
the  contract,  the  pursuers  should  adopt  Rausoroe  and  May's 
patent modeof  casting  the  chairs;  "That, on  12th  Juno  1846, 
the  said  David  Blaikie,  as  managing  partner  foresaid,  wrote  to 
the  said  Alexander  Gibb  agreeing  to  adopt  the  said  patent 
mode  of  casting  the  chairs  :  That  the  whole  quantity  of  chairs 
contracted  for  by  the  pursuers,  as  aforesaid,  when  reduced  to 
weight,  amounted  to  about  4150  tons  of  chairs :  That  the 
pnrsuera  have  already  implemented  their  part  of  said  contract, 
to  the  extent  of  furnishing  and  delivering  to  the  defenders 
2710  tons  of  chairs  manufactured  in  terms  of  rhe  foresaid  spe- 
cification, and  subsequent  agreement  as  to  the  patent  mode  of 
casting :"  That  the  pursuers  were  ready  to  Implement  their 
part  of  the  contract  by  delivering  tlio  remaining  chairs,  but 
the  defenders  refused  to  accept  Hie  same.  And  the  summons 
concluded  for  decree  against  the  defenders,  ordaining  them  to 
implement  their  part  of  the  contract  by  receiving  the  remain- 
ing chairs  at  the  contract  price. 

The  defenders  admitted  that  they  had  received  a  cer- 
tain amount  of  chairs,  but  denied  the  contract  alleged 
by  the  pursuers.     They  stated — 

That  during  the  early  part  of  1848,  Mr.  Thomas  Bliikte,  a  part- 
ner of  the  pursuers'  firm,  was  a  director  of  the  Aberdeen  Rail- 
way Company,  and  remained  no  till  25th  Febniaiy  1848,  when 
he  resigned.  And  farther,  that  the  alleged  agreement  libelled 
was  not  entered  into  with  the  knowledge,  sanction,  or  autho- 
rity of  the  defenders,  or  of  the  board  of  directors  then  existing; 
nor  was  any  such  agreement  ever  authorised  or  sanctioned  by 
the  company  or  board. 

And  they  pleaded,  inter  alia — 2.  The  contract  or  agree- 
ment libelled  not  having  been  entered  into  between  the 
parties,  the  action  was  groundless.  3.  Under  the  Com- 
panies Clauses  Act,  any  such  contract  or  agreement,  to 
which  the  pursuer  Mr.  Thomas  Blaikie  was  a  party  while 
he  remained  a  director  of  the  company,  was  illegal,  and 

proposed  the  following  issue : — 

■a  of  the  year  1846,  the  defenders  con- 

rs  for  the  supplying  of  78,131  joint 

■Entr nncdiate   choirs,  for  the  permanent 

"h  Railway,  at  the  rate  of  £8 :  10s.  per  ton, 

n  i  and  whether  the  defenders  tailed  to 

,     ontract,  to  the  extent  of  refusing  or  fall- 

tprn'lbe  pursuers,  for  the  said  railway,  joint  and 

loklrg  to  the  amount  of  1440  Ions  or  thereby, 

si.Li.Qas 


remaining  to  be  furnished  under  the  sold  contract,  or  to  any 
extent,  to  the  loss,  injury,  and  damage  of  the  pursuers  T— Da- 
mages laid  at  £7000." 

The  defenders  proposed  the  following  counter  issue; — 
"  Whether,  in  the  month  of  January  and  thereafter,  till  on 
or  about  the  25th  February  1846,  at  the  date  or  dates  of  the 
contract  or  contracts  sued  on,  or  any  of  them,  alleged  to  have 
been  entered  into,  by  or  on  behalf  of  the  pursuers  Blaikie  Bro- 
thers, with  the  Aberdeen  Railway  Company,  the  pursuer  Tho- 
mas Blaikie,  a  partner  of  the  said  Blaikie  Brothers,  and  as  such, 
interested  in  their  contracts  and  dealings,  was  a  director  of 
the  said  Aberdeen  Railway  Company  ?" 

The  Lord  Ordinary  reported  the  case  to  the  Inner- 
House,  and  issued  the  following — 

■<  Hate. — 1.  In  the  issue  which  has  been  lodged  for  the  pur- 
suer, it  is  proposed,  without  further  specification,  to  describe 
the  contract,  Indefinitely,  as  having  been  entered  into  '  in  the 
course  of  the  year  1846.'  In  the  summons,  on  the  other  hand, 
the  pursuers  have  distinctly  libelled — lit,  A  specific  oner  and 
acceptance,  both  in  writing,  of  date  6th  February  1848;  2d, 
A  modification  of  said  contract,  as  regards  the  stipulated  term 
of  delivery,  the  term  originally  fixed  being  stated  not  to  have 
suited  the  convenience  of  the  defenders ;  and,  3d,  A  further 
and  final  change  in  regard  to  the  '  mode  of  anting  the  chairf 
(which  were  the  subject  of  the  contract),  effected  by  two  writ- 
ten documents  specifically  libelled,  of  dates  9th  end  12th  June 
1846,  being  '  before  any  of  the  said  chairs  had  been  required 
by  the  defenders,  or  furnished  by  the  pursuers.' 

"  It  will  bo  for  the  Court  to  consider,  whether,  with  reference 
to  a  contract  so  libelled,  the  present  form  of  the  issue  is  sumd- 
ently  precise.  It  would  appear  that  the  contract,  as  eventually 
settled  and  concluded,  with  a  view  to  practical  execution  on 
either  side,  was  the  contract  such  as  it  stood  after  the  lost 
modification  of  lis  terms  in  June  1846.  If  so,  it  would  seem  of 
Importance  that  that  date  should  be  set  forth,  inasmuch  as 
the  legal  matter  in  the  defenders'  third  plea  might  thereby  be 
excluded ;  Mr.  Blaikie  having  confessedly  ceased  to  hold  the 
office  of  director  so  early  as  24th  or  25th  February. 

"  Another  point  for  consideration  will  be,  the  different  form 
of  expression  employed  in  the  issue,  as  regards  the  subject- 
matter  of  the  contract,  and  that  of  its  alleged  breach;  the  former 
being  set  forth  OS  a  contract  to  be  executed  by  tall  or  number, 
whereas  the  latter  is  set  forth  as  arising  in  the  shape  of  origin. 
It  is  understood  that  this  discrepancy  in  expression  has  been 
occasioned  by  a  corresponding  difference  in  the  working  of  the 
contract,  as  originally  proposed  in  February,  and  us  ultimately 
settled  in  June.  If  greater  precision  were  to  be  observed  in 
fixing  the  actual  date  of  the  operative  contract,  no  such  discre- 
pancy need  be  presented.  But  all  that  is  necessary  is— to 
guard  against  the  hazard  of  confusion  before  the  j  ury. 

"  2.  The  counter  issue  for  the  defenders  would  seem  hardly 
to  be  necessary.  It  raises  the  question,  whether  Mr.  Blaikie 
was  a  director  at  the  date  of  the  contract.  But  both  parties 
are  at  one  as  to  the  actual  time  of  Mr.  Blalkle's  having  retired 
from  the  direction,— vis.  on  the  24th  or  25th  February.  It 
would  seem  better,  therefore,  that  this  should  at  once  be  thrown 
into  the  form  of  an  admuion. 

"3.  It  is  believed,  however,  the  chief  object  In  proposing 
this  issue  was,  to  raise  the  question  of  law,  on  the  effect  of  the 
statutory  enactments  in  sections  88  and  89  of  the  Companies 
Clauses  Act,  which  is  proponed  In  the  defenders'  third  plea. 

"  But,  1st,  So  long  as  the  defenders  deny  the  existence  of  a 
contract  at  all,  this  question  can  hardly  arise ;  and  to  dispose 
of  it  now,  would  be  to  deal  with  hypothetical  matter,  which 
there  may  never  be  proper  fact  to  bring  out. 

•■  2d,  The  issue  can  at  any  rate  only  touch  the  period  ante- 
cedent to  24th  or  25th  February,  which  still  further  illustrates 
the  necessity  of  coming  to  some  closer  quarters  as  to  the  pro- 
per date  of  the  contract,  If,  as  it  would  seem,  that  date  is,  after 
all,  to  be  token  with  reference  to  the  ultimate  modification 
and  settling  of  the  contract  in  June,  the  matter  of  the  issue 
would  be  wholly  excluded ;  Mr.  Blaikie  having  confessedly 
ceased  to  be  a  director  several  months  before. 

"  But  finally,  and  upon  the  merits  of  the  legal  question,  ft 
will  be  for  the  Court  to  say  whether  there  be  any  relevancy  in 
the  plea  to  which  the  issue  relates.  Had  the  Lord  Ordinary' 
been  to  decide  that  matter  now,  he  would,  as  at  present  ad- 
vised, have  been  disposed  lo  hold  the  plea  not  relevant.  On 
a  deliberate  consideration  of  the  statutory  enactments,  It  ap  ■ 
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pears  to  htm,  that  It  la  the  office  of  director,— not  the  eon(ra« 
which  creates  the  disqualifying  interest,— that  is  struck  at  and 
annulled.  And  as,  by  the  common  law  of  Scotland,  a  pinner 
carrying  on  a  scparatn  trade,  may ,  in  the  business  of  that  trade, 
competently  deal  with  his  company,  so  as  to  become,  privufo 
wmtnt,  either  creditor  or  debtor  of  the  company,  it  would  have 
required  very  express  and  unequivocal  words  in  the  statute  to 
hi™  Introduced,  especially  as  regards  an  Incorporated  Joint- 
stock  company  like  that  here  in  question,  any  rale  to  the  op- 
posite effect,  whether  as  to  partner  or  director.  The  Statute, 
however,  does  not  contain  any  express  enactment  nullifying 
the  contract ;  but,  on  the  contrary,  seems  to  imply  that  the 
contract  is  to  stand.  The  only  remedy  which  it  applies  to  the 
ovii — of  ail  adverse  interest  in  the  person  of  a  director — is  not 
to  annul  the  contract,  but  to  declare,  In  respect  of  the  interest 
which  its  existence  creates,  that '  the  of/iec  of  director  shall  be- 
come vacant,  and  henceforth  he  shall  cease  from  Toting  or 
acting  as  a  director.' " 

The  Companies  Glauses  Act,  8  Viot.  c.  17,  provides, 
§88— 

"  No  person  shall  bo  capable  of  being  a  director  unless  he  bo 
a  shareholder,  nor  unless  he  be  possessed  of  the  prescribed 
□umber,  if  any,  of  shares  ;  and  no  peison  holding  an  officii  or 
place  of  trust  or  profit  under  the  company,  or  interested  In 
any  contract  with  the  company,  shall  be  capable  of  being  a 
director;  and  no  director  shall  be  capable  of  accepting  any 
other  office,  or  place  of  trust  or  profit,  under  the  company,  or 
of  being  interested  in  any  contract  with  the  company,  during 
the  time  lie  shall  be  a  director." 
Section  89 — 

"  If  any  of  the  directors,  at  any  tbne  snbseqnently  to  his  elec- 
tion, accept  or  continue  to  hold  any  other  office,  or  place  of 
trust  or  profit  under  the  company,  or  be,  either  directly  or 
Indirectly,  concerned  in  any  contract  with  the  company,  or 
participate,  in  any  manner,  in  the  profits  of  any  work  to  be 
done  for  the  company,  or  If  such  director  at  any  time  cease  to 
be  a  holder  of  the  prescribed  number  of  shares  in  the  company, 
then,  in  any  of  the  cases  aforesaid,  the  office  of  such  director 
Fball  become  vacant,  and  thenceforth  be  shall  cease  from  vot- 
ing or  acting  as  a  director." 

The  pursuers,  in  addition  to  the  letter  quoted  in  the 
summons,  produced  various  minutes  of  the  board  of  di- 
rectors, by  one  of  which,  dated  6th  February  184G,  "it 
was  remitted  to  Mr.  Gibb  to  make  arrangements  for  a 
supply  of  east-iron  chairs,  at  a  price  not  exceeding  .£9 
per  ton ;"  As  also  various  reports  by  Gibb  on  the  con- 
tract with  the  pursuers,  and  minutes  of  the  directors  in 
reference  to  these  reports. 

The  defenders  pleaded — On  a  true  construction  of  the 
statute,  it  must  be  held  that  all  contracts  entered  into 
between  the  company  and  a  party  holding  the  office  of 
director,  are  null  and  void.  The  action  was  accordingly 
barred  by  the  fact,  that  one  of  the  pursuers  was  a  direc- 
tor at  the  time  it  was  entered  into— or,  at  any  rate,  the 
defenders  were  entitled  to  an  issue  to  try  that  question. 
But,  separately,  there  was  no  contract,  inasmuch  as  Mr. 
Gibb  had  no  power  to  bind  the  company.  Delegatus  non 
potest  delegare,  and  the  directors  had  no  power  to  dele- 
gate to  hi m  the  power  to  bind  the  company,  which,  under 
the  statute,  could  only  be  exercised  by  themselves,  and 
according  to  particular  forms. 

The  pursuers  replied — The  statute  imposed  no  nullity 
on  contracts  entered  into  between  the  company  and  a 
director;  all  it  did  was  to  deprive  of  office,  and  to  disallow 
the  actings  of,  a  party  who  held  a  contract.  The  coun- 
ter issue  was  therefore  useless.  Again,  Mr.  Gibb  hav- 
ing been  specially  empowered  by  the  company  to  enter 
into  the  contract,  and  his  doing  so  having  been  ratified 
by  the  subsequent  proceedings  of  the  company,  both  on 
(he  face  of  the  minutes,  and  by  their  acceptance  of  great 
part  of  the  chairs  contracted  for,  the  company  wcro 


bound  thereby.     But,  at  any  rate,  this  was  not  a  ques- 
tion to  be  raised  now,  but  fell  to  bo  decided  by  the  jury. 

lard  Jusliac-Otncral. — It  seems  to  me  that  this  Is  rather  an 
Inconvenient  time  for  this  discussion,  and  that  the  decision  of 
the  points  involved  is  not  necessary  for  the  adjustment  of  these 
issues.  It  is  now  settled,  as  I  understand,  that  the  whole  is  one 
an  ;l  the  Fame  contract,  and  therefore  thero  Is  nothing  objec- 
tionable in  that  part  of  the  Issue  which  fixes  the  date  of  the 
contract  as  "  in  the  course  of  the  year  1846."  But,  then,  it  is 
said,  that  at  the  commencement,  though  not  at  the  completion 
of  the  contract,  Mr.  Blaikie  was  a  director,  and  therefore  could 
not  enter  into  that  contiact,  the  effect  of  which  Is  entirely  to 
annul  it.  Bnt  I  rind  no  declaration  of  nullity  in  the  statute. 
Thero  is  a  prohibition  against  a  party  who  lias  not  a  certain 
number  of  shares,  beina  a  director ;  and  the  statute  also  pro- 
vides, that  if  at  any  time  a  director  ceases  to  hold  that  number 
of  shares,  he  shall  cease  to  be  a  director,  and  "  thenceforth  be 
shall  cease  from  voting  or  acting  as  a  director."  But,  as  to  con- 
tracts, the  statute  says  nothing  more  than  that  a  director  shall 
not  enter  into  such  ;  it  does  not  say  his  acts  are  to  be  null  and 
void.  Since,  then,  theru  is  no  such  provision  in  these  clauses, 
in  which  it  might  so  easily  have  been  inserted,  I  cannot  give 
them  the  effect  contended  for.  Then,  as  to  the  objection,  that 
the  contract  was  not  entered  into  as  prescribed  by  the  stntutc- 
that  it  wag  not  reduced  into  writing,  but  only  accepted  by  Qibb, 
who,  however,  whs  the  acknowledged  engineer  of  the  company— - 
I  think  the  answer  to  that  is,  that  not  only  was  Gibb  autho- 
rized to  enter  Into  the  contract,  but  there  are  a  number  of 
minutes  following  on  the  minute  so  authorizing  him.  If  the 
matter  had  stopped  at  that  first  minute,  I  could  have  under- 
stood there  might  have  been  an  objection ;  but  when  there  are 
other  minutes  ratifying  and  confirming  his  actings,  and  when 
I  also  see  that  the  contract  has  been  executed  to  Cho  extent  of 
two  thirds,  can  I  sustain  this  technical  objection  ?  We  have 
here,  rrbta  ipeii  it  faclie,  a  confirmation  .  v  the  company  of  what 
was  done  by  their  engineer,  and  I  think  that  excludes  what 
would  otherwise  hare  been  a  fatal  objection. 

Lord  FuUerton. — I  am  of  the  same  opinion ;  but  there  ie  a 
little  difficulty  as  to  how,  at  this  stage  of  the  matter,  we  are 
to  decide  the  points  of  law  urged  before  us.  Tour  Lordship,  I 
understand,  holds,  that  as  to  the  specification  of  time,  the  issue 
will  do  as  It  stands ;  and,  if  we  are  to  sanction  the  law 
just  laid  down  by  your  Lordship,  the  looseness  of  the  issue  on 
this  point  will  be  of  no  consequence  to  the  defenders.  I 
quite  agree  with  your  Lordship  as  to  the  plea  of  nullity. 
I  cannot  hold  that  such  would  ensue  at  common  law.  1 
cannot  say  that,  at  common  law,  the  mere  circumstance  of 
Blaikie  being  one  of  the  directors  of  this  company,  would 
void  the  whole  contract — that  is,  void  the  power  of  the  other 
directors.  At  common  law,  that  view  is  quite  out  of  the 
question  ;  and,  looking  to  the  statute,  I  think  the  sound  view 
is,  that  it  prevents  a  person  entering  into  a  contract,  and  at 
the  same  time  remaining  a  director.  A  party  who  was  a  direc- 
tor might  acquire  an  interest  in  the  contract, — he  might  suc- 
ceed to  it, — and  can  it  be  said  that  would  at  once  annul  it  J  The 
statute  simply  renders  it  incompetent  to  contract,  and  at  the 
same  time  remain  a  director, — but  it  does  not  annul  the  con- 
tract. As  to  the  xecend  point,  I  scarcely  think  this  the  time 
for  the  consideration  of  it ;  it  seems  to  mo  rather  n  premature 
discussion,  and  I  give  no  opinion.  But  I  forgot  to  mention 
a  great  specialty  in  this  case.  Mo  doubt  there  was  a  contract 
in  February,  but  immediately  after,  Blaikie  gives  up  his  situa- 
tion as  director.  Nothing  is  done  on  that  first  contract,  and 
then  in  Jane,  Blaikie  not  being  a  director,  u  modification  of 
that  contract  is  entered  into  and  sanctioned  by  the  other 
directors,  not  including  Blaikie.  Now,  is  that  not  a  perfectly 
good  contract  by  the  directors  independently  of  Blaikie  7  On 
that  special  ground,  I  think  we  must  have  repelled  the 
objection. 

Lord  Cuninghame — After  what  has  been  said,  I  do  not  think 
I  need  say  more  than  that  I  think  the  pursuers'  issue  will  do 
very  well. 

Lord  Ivory. — As  to  disposing  of  the  third  defence,  I  do  not 
see  that  we  are  at  present  in  a  position  to  do  that.  The  con 
tract  was  from  the  first  denied.  Till  the  point  of  time  at 
which  the  contract  was  entered  into  is  settled,  we  cannot  give 
any  decision  on  the  question  of  nullity ;  but  the  issue  mm 
at  present  be  framed  according  to  the  pursuers'  statement. 
And,  in  the  circumstances,  I  think  the  vagueness  of  the  issuq 
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which  lakes  in  the  whole  year,  quite  ri^ht  At  present,  there. 
fore,  I  think  it  io  quite  enough  to  sustain  tbe  first,  and  refuse 
(lie  second  issue.  If  it  can  be  shewn  at  the  trial  that  Blaikie 
could  not  enter  into  the  contract,  the  objections  now  stated 
will  then  come  under  consideration;  but  when  the  defenders 
will  not  admit  there  wan  any  conduct,  all  we  can  do  is  to  try 
if  there  wan  any, — and,  In  that  trial,  all  these  pleas  will  arise. 
The  Court  pronounced  the  following  interlocutor  : — 
"  Approve  of  the  first  issue  n«  now  adjusted  and  settled  ;  and 
and  that  the  circumstance  of  Mr.  Thomas  Blaikie,  one  of  the 
pursuers,  ha  Tine  been  a  director  of  the  Aher  !ecn  Railway  Com- 
pany fur  somo  months  before,  and  on  the  6th  of  February  1846. 
and  tisvinc  thereafter  continued  to  act  as  such,  and  not  having 
resigned  the  said  office  nf  director  till  on  or  about  tlie  2Mb  of 
February  1846.  is  not  fatal  to  the  validity  of  the  ran 
libelled;  and.  therefore,  refuse  the  counter-issue  — 
the  defenders." 

Lord  Ordinary.  Iron-.  Act.  Dean  of  Faculty  (M'Neill), 
Reaves;  Webster  and  Rcnuv.  W  P.  Agent*.— Alt.  Inglis, 
Young  ;  Lockhart,  Morton,  Whitehead  and  Qreig,  W.S. 
Agents.— L.  Ckrk.— (F.H.) 

29<A  November  1851, 

First  Division. 

No.  31.— W.  H.  Kennedy  Erskine,  JViifwmer,  v.  The 

Aberdeen  Railway  Company,  Respondents. 

Expenses — Railway —Entail  — Lands  Clauses  Consolidation 
(Scotland)  Act— Statutes  8  Vict. c.  19, §78;  11  and  12  Vict 
c.  88,  §  26  —  Auditors  Report — Competency — Process — 
"Wharf  an  heir  of  entail  applied,  in  term*  of  tie  Land*  Clouts* 
Consolidation  and  Entail  Amendment  Ads,  for  authority  to  uplift 
money  consigned  by  a  railway  company  at  compensation  for  land 
taken  by  than,  and  to  apply  the  tarns  in  payment  of  money  laid 
out  on  improoemenlt,  the  Court  granted  warrant  at  orated,  and 
found  the  raihtay  company  "  liable  in  the  upcnui  of  the  present 
app'iration,  and  procedure  thereon."  The  taihcay  company  ob- 
jected to  the  auditor' i  report,  that  he  had  allowed  the  petitioner  the 
expentrs  of  centtituting,  under  the  Entail  Act,  his  right  to  the 
turn  laid  out  on  improvement i, — whereas,  under  Torphichen,  19th 
July  1851,  he  was  not  entitled  to  each  cnMm,  The  petitioner 
p'caded—l.  That  the  Court  acre  pn  eluded  from  returning  on  the 
fina'  decree  by  which  he  had  been  found  entitled  to  full  expense*  ; 
•tnd,  2.  Thai  the  judgment  in  Torphichen  was  erroneous — Held, 
overruling  the  petitioner*  fint  plea,  and  affirming  Torphichen, 
that  he  Kaj  entitled  to  hi*  expenses  only  under  deduction  of  the 
expeises  of  constituting  hi*  right. 

This  was  a  petition  presented  by  the  heir  in  possession 
of  the  entailed  estate  of  Dun,  under  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1845,8  Vict. C.19,and the 
Entail  Amendment  Act,  11  and  12  Vict.  c.  36,  §§  26, 33, 
36,  for  a  warrant  to  uplift  the  sumof  ^675:18:9,  which 
had  been  consigned  in  bank  by  tbe  respondents,  as  com- 
pensation for  a  portion  of  his  estate  required  for  the  pur- 
poses of  the  company,  and  to  apply  the  same  in  payment 
of  improvements  executed  by  the  petitioner. 

By  the  Lands  Clauses  Act  it  is  provided,  §  79,  that — 
"  in  all  cases  nf  money  deposited  in  Ibe  bank  under  the  provi- 
sions of"  tbe  said  act,  "  it  shnll  be  lawful  for  the  Court  of  Ses- 
sion to  order  the''  expense  of  re  In  vest  ins;,  or  otherwise  applying 
the  money  consigned,  and  of  obtaining  the  proper  orders  of  the 
Court  fur  such  application,  "including  therein  all  reasonable 
charges  and  expenses  incident  thereto,  to  be  paid  by  the  promo- 
ters of  the  undertaking." 

The  petition  prayed  the  Court  to  order  intimation 
and  service  in  terms  of  the  Entail  Amendment  Act,  and 
"  to  make  inquiry  into  the  facts"  set  forth  in  the  petition, 
to  grant  warrant  as  stated  above,  aad  "  to  find  the  said 
Aberdeen  Railway  Company  liable  in  payment  of  the 
whole  expenses  of  this  application,  and  proceedings  under 
the  same." 

Aflcr  the  usual  procedure,  the  Court  granted  authority 


in  terms  of  the  prayer,  and,  on  the  matter  of  expenses, 
pronounced  the  following  finding  : — 

"Find  the  Aberdeen  Railway  Company  liable  to  tbe  peti- 
tioner in  tbe  expenses  of  the  present  application,  and  pre- 
endure  therein,  and  decern  and  ordain  them  to  make  payment 
to  biro  of  the  same ;  allow  an  account  thereof  to  be  given  in, 
and  rerait  to  the  auditor  to  tax  the  same,  and  to  report." 

Tbe  respondents  made  appearance  before  the  auditor, 
and  objected  to  his  report,  that  he  bad  allowed  the  peti- 
tioner the  expenses  of  constituting,  under  the  Entail  Act, 
his  right  to  the  sura  laid  out  on  improvements  ;  but  he 
was  not  entitled  to  such  expenses.— Torphichen  v.  Cale- 
donian Railway  Co.  19tb  July  1851. 

The  auditor  reported,  that  the  case  of  Torphichen 
was  decided  on  discussion  previous  to  the  remit  to  tbe 
auditor,  and  the  remit  was  limited  accordingly;  but,  in 
the  present  case,  the  finding  as  to  expenses  had  not  been 
so  limited,  and  he  had  therefore  not  considered  himself  en- 
titled to  give  effect  to  the  objection.  He  accordingly  taxed 
the  expenses  at  £47 :  17 :  3,  of  which  £21 : 2 :  3  bad  been 
incurred  in  the  intimation  of  the  petition  to  the  heirs  of 
entail,  and  in  the  Gatette  and  newspapers,  and  in  the 
inquiry  as  to  the  validity  of  the  claim  for  improvements, 
as  a  debt  against  the  entailed  estate. 

Patton,  for  respondents,  in  support  of  the  objection. 

Boyle,  for  petitioner,  pleaded,  1.  The  Court  was  pre- 
cluded from  going  back  on  their  final  decree,  by  which 
they  had  found  the  petitioner  entitled  to  the  "  expenses 
of  the  present  application,  and  procedure  thereon."  It 
was  not  denied  that  the  expenses  objected  to  had  been 
properly  incurred  in  the  course  of  the  application  and 

frocedure  thereon.  2.  The  judgment  of  the  Second 
livision  in  Torphichen,  if  applicable  to  the  present  ease, 
was  erroneous. 

Lord  Justice.Qeneral.—'We  can  award  nothing  which  the  sta- 
tute does  not  authorize ;  and  the  expenses  of  the  separate  pro- 
ceeding under  the  Entail  Act  cannot  be  mixed  up  with  those 
of  the  application  under  the  Lands  Clauses  Act.  The  case  of 
Torphiciicii  was  quite  rightly  decided. 

Lord  leery. — 1  agree  villi  jour  Lordship  As  to  the  objection 
founded  on  lire  terms  of  our  remit,  if  lliia  matter  had  come  be- 
fore the  Court  previous  to  that  remit,  and  we  had  decided  that 
the  expenses  objected  to  fell  within  the  expenses  allowed  under 
the  Lands  Clauses  Act,  we  could  not  have  gone  back  on  the 
question.  But  instead  ol  thai,  the  matter  comes  before  us  for 
tbe  first  time  without  an)*  previous  discussion.  In  ordering  that 
the  petitioner  was  to  get  expenses  generally,  all  that  was  meant 
wis,  that  he  was  to  get  all  expeuses  competent  to  him  under 
the  statute. 

Lords  FidJerton  and  Cuninghame  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  Having  considered  tbe  auditor's  report,  with  the  objection 
thereto,  and  having  heard  the  counsel  for  the  parties,  sustain 
tbe  oblations,  and  find  that  the  Bum  of  £21  : 2 : 3  moat  be  de- 
ducted from  the  amount  to  which  the  auditor  has  taxed  tbe 
account:  Approve  of  the  auditor's  account  quoad  ultra,  and 
decern  for  the  sum  uf  £26  :  lfia', 

Act.  Boyle  ;  Mackay  and  Howe,  W  S.  Agent*.— AH.  Patton; 
Webster  and  Benny,  W.S.  Agents.— W.  C.erk.— (W.Q.T.) 

2d  December  1851. 

Sbcond  Division. 

No.  32. — John  Forbes,  Pursuer,  v.  A  lex  and  en 

M  orison,  Defender, 

Evidence— Jury  Cause— Road  Trustees— Question,  Whether  an 

unsigned  minute  of  a  meeting   of  road  trustee*  it  adminiblt  at 

evidence  in  a  jury  trial  t 

Road,  Public  —  Evidence— Presumption  —  Statute  89  and  40 

Oeo.  UL  c.  Z2  —  TU  statuU  under  which  certain  road  trustee*, 
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acted,  empowered  than  to  that  up  public  roadt  on  their  giving  rer- 
lain  notion  In  a  qaatton  at  to  vhtther  a  public  road  had  been 
thU  up:  Cireamtaactt  in  ahick— Held,  in  the  absence  of  direct 
proof  to  that  effect,  'hat  then  itoj  no  evidence  or  legal  pruumptioa 
that  the  noticet  had  been  given,  or  the  road  duly  ilua  up  in  let  mi 
of  the  ttatutc. 

The  pursuer  and  defender  were  respectively  proprie- 
tors of  the  conterminous  estates  of  liaddo  anil  Bognie, 
in  Aberdeenshire. 

The  present  was  an  action  to  have  it  found,  that  a 
road  passing  through  the  defender's  lands,  from  the 
church  of  Forgue  to  the  mill  of  Forgne,  was  alterna- 
tively a  public  road,  or  a  road  over  which  the  pursuer, 
u  proprietor  of  Haddo,  had  a  right  of  servitude. 

The  defender  admitted  that  the  road  had  originally 
been  public — bat  he  stated  that,  in  1808  or  1809,  a 
main  line  of  road,  and  commutation  road,  bad  been 
formed,  running  in  the  same  direction  as  the  disputed 
road,  in  consequence  of  which  the  latter  became  unneces- 
■ry:  That,  accordingly,  at  a  district  meeting  of  the 
commutation  road  trustees,  held  at  Turriff  on  31st  May 
1&13  (at  which  Mr.  Hay,  then  factor  for  the  proprietor 
of  Mulrton,  was  present),  the  road  in  question  was,  along 
with  others,  directed  to  be  shut  up:  That  all  these  roads 
were  accordingly  forthwith  duly  shut  up,  and  that  from 
that  date  the  road  in  question  bad  been  a  private  road. 

The  case  went  to  trial  on  the  following  issue : — 

"Whether,  for  fort;  yean,  or  for  time  immemorial,  preced- 
ing (be  4th  day  of  November  1850,  there  existed  a  public  road 
through  the  said  lands,  running  in  au  easterly  direction,  on  or 
tor  to  the  north  side  of  tbo  bum  of  For«ne,  from  a  public 
mad  neai  the  church  of  Fergus,  to  a  public  road  which  leads 
to  Uw  ford  ou  said  bum  at  mill  of  Forgue  T" 

The  pursuer  having  led  evidence  of  possession  by  the 
public  for  the  period  of  prescription,  the  defender  ten- 
dered in  evidence  the  minute-book  of  the  Aberdeenshire 
Road  Trustees,  containing  a  minute  of  "  a  district  meet- 
ing held  at  Turriff  this  31st  day  of  May  1813,  by  the 
appointment  of  the  general  meeting  held  at  Aberdeen 
the  30th  day  of  April  last — convened  Mr.  Urquhart," 
*c.  The  minute  bore,  that  Mr.  Hay  and  two  others 
were  "  hereby  authorized,  as  soon  as  possible,  to  toko 
the  necessary  steps  for  shutting  up  the  present  roads 
from  the  ford  of  Drumblair  to  Place  Mill  and  Hawk- 
hall,  from  Drumblair  to  Turriff  and  Inverkeithney,  and 
from  the  church  of  Forgue  to  the  mill  of  Forgue." 

The  defender  then  adduced  witnesses,  amongst  whom 
was  the  former  proprietor  of  Haddo,  to  shew,  that  since 
1813  the  road  had  ceased  to  be  used  as  public. 

The  jury  returned  a  verdict  for  the  pursuer,  "  but 
subject  to  the  reservations  on  questions  of  law  stated 
in  the  Lord  Justice-Clerk's  notes.'' 

The  notes  referred  to  were  as  follows : — 

"  At  the  close  of  the  pursuer's  case,  the  defender  admitted 
thai  the  road  in  question  hail  been  a  public  rusd  before  1813, 
and  had  been  under  the  management  of  the  niad  trustee*,  by 
■hom  the  fundi  of  (he  trusteed  had  been  applied  in  the  repair 
of  the  same  ;  but  contended,  on  the  evidence  adduced,  that  the 
mad  had  been  duly  abut  up  by  the  said  trustees  in  IS  13  or  there- 
about* and  bad  remained,  in  consequence  of  their  proceedings, 
■hut  np  from  that  year. 

"And  the  defender  having  led  evidence  in  support  of  his  laid 
plea,  the  I.ord  Justice  Cl>  ik  directed  the  jury  in  print  uf  law— 

"  I.  That  the  question.  Whether  the  road  »as  regularly  i>hut 
°her  whether  there  not  a  legal  presumption  that  the  mad  had 
teen  regularly  abut  up,  so  as  to  entitle  the  defender  to  niiiin- 
Ulo  that  the  road  after  1813  wag  nu  longer  a  public  road,  but 
harl  bean  duly  shut  up,  wire  question*  of  law  fur  the  Court,  mid 
itatfcr  Dm  jury. 


"  And  further,  tlto  Lord  Justice-Clerk  directed  the  jury  In 
point  ut  law,  ih  it  even  assuming  that  there  vu  legal  and  stirfl- 
cieut  evidence  of  any  proceeding)  whatever  by  the  n.ad  trus- 
tees in  regard  to  the  shut  ting  up  of  the  road  in  question,  (a  print 
on  which  he  entertained  great  doubt,  and  which  he  reserved 
for  the  Court)— 

'•  2.  That  the  alleged  proceeding*  of  the  trustcct,  if  compe- 
tently proved,  diil  not  of  themselves  aliut  up  the  road,  in  terms 
of  the  statute,  an  as  to  ra.ik  j  it  a  ahut  up  road  from  the  date 
thereof. 

"And,  3.  That  if  not  proved  to  be  legally  shot  up  in  term* 
of  the  statute,  by  any  resolution  and  procedure  regularly  hud 
under  the  statute,  the  facta  in  the  evidence  did  not  create  a 
legal  ri  resumption  that  the  trustees  had  proceeded  regularly  and 
duly  to  shut  up  the  mad  by  any  subsequent  steps  or  procedure, 
so  as  to  entitle  the  defenders  to  a  verdict  on  the  presumption 
Unit  the  road  had  been  duly  shut  up. 

"  The  questions  for  the  Court,  on  which  the  verdict  Is  to  du- 

"  I.  Whether  any  competent  or  adequate  evidence  i*  pro- 
duced of  any  proceedings  by  the  road  trustees  in  regard  to  the 
•hutting  up  of  llic  road  in  question  ? 

"  a.  Whether  the  evidence  produced,  if  admlsaible,  la  suffi- 
cient to  prove  that  the  road  was  ahut  up  by  the  trustee*  In  terms 
and  in  cuoipliarice  with  tho  Aberdeenshire  Head  Act  then  in 
force— or  only  prove  that  certain  steps  were  authorised  villi  a 
view  to  further  and  more  regular  procedure  and  resolutions  si 
to  the  said  road? 

"  3.  Whether,  if  the  road  waa  not  actually  shut  np  by  the  al- 
leged procedure  of  the  trustees,  on  which  the  defenders  rely,  the 
fact*  in  evidence  subsequent  to  the  year  1813,  eambliah  a  legal 
presumption  that  the  road  had  been  duly  and  regularly  shut  up, 
so  aa  to  entitle  the  defenders  to  a  direction  to  the  jury,  that  tho 
road  had  been  shut  up  from  1813,  and  no  longer  remained  a 
public  road  ? 

'■  It  ia  agreed  that,  if  the  direction  of  tho  Lord  Justice-Clerk 
i*  held  by  the  Court  to  be  wrong  in  point  of  law,  the  verdict  u 
to  be  entered  fur  the  defender*. 

"  If  the  Court  shall  hold  that  the  laid  direction  wa*  right  in 
point  of  taw,  or  that,  on  any  uf  lite  above  grounds,  the  road  can- 
not be  held  to  be  duly  shut  up,  then  the  parties  agree  that  tho 
verdict  shall  stand  for  the  pursuer." 

The  Aberdeenshire  Turnpike  and  Commutation  Act, 
39  and  40  Geo.  III.  c.  32,  30th  May  1800,  provides, 
§  71,  that  it  should  be  lawful  for  the  road  trustees — 
"  to  build  fences,  and  to  shut  up  and  suppress  roads,  of  every 
description,  which  may  appear  useless,  or  of  little  importancn 
to  the  public :  Provided  always  that  notice  of  the  resolution 
to  shut  up  any  soch  road  be  given  by  advertisement  at  tho 
churches  of  the  parishes  through  which  the  said  road  paster, 
for  two  consecutive  Sundays,  one  month  at  leaat  before  the 
sold  road  shall  be  actually  shut  up." 

The  pursuer  pleaded — The  only  written  evidence  that 
the  road  was  shot  up,  was  the  minute  of  the  road  trus- 
tees ;  but  that  minute  was  inadmissible  as  evidence,  in 
respect  it  was  not  signed.  But  even  if  admissible,  it 
did  not  import  a  resolution  to  shut  up  the  road  ;  for  all 
that  it  authorized,  was  the  taking  the  necessary  steps  for 
shutting  up.  Lastly,  even  if  it  were  a  good  resolution 
to  shut  up,  there  was  no  proof  that  the  road  bad  ac- 
tually been  abut  np  in  terms  of  the  statute.  There  was 
no  written  or  direct  evidence,  and  nothing  in  the  proof 
raising  a  legal  presumption  that  the  proper  notices  had 
been  given,  or  the  road  actually  shut,  up. 

The  defender  answered — That  the  minute,  though 
not  signed,  was  perfectly  admissible  as  evidence  so  far  as 
it  went.  It  imported  a  resolution  to  shut  up  the  road ; 
and  although  there  was  no  direct  evidence  that  notices  bod 
ever  been  given,  the  evidence  of  the  witnesses  for  the  de- 
fence was  such  as,  if  not  to  prove,  at  any  rate  to  raise  tho 
legal  presumption,  that  the  resolution  hod  been  carried 
into  effect,  and  the  road  duly  shut  up. 
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as  evidence,  and  he  gave  no  opinion  on  that  point :  That  there 
»a»  admittedly  no  direct  evidence  tliat  the  notices  had  been 
given  ;  and,  on  considering  the  proof,  it  did  not  appear  that 
(here  was  any  evidence  to  tbe  effect,  or  raising  a  legal  pre- 
sumption  to  tbe  effect,  that  the  notices  had  been  given,  and 
the  road  duly  shut  up. 

Lord  Cockhurn. — On  the  first  point,  since  it  Is  not  necessary 
for  the  decision  of  the'ense,  I  give  no  opinion;  but  at  the  same 
lime  I  wish  it  should  not  bo  supposed  that  I  give  the  least  en- 
couragement to  any  view  in  favour  of  tbe  authenticity  of  an 
unsigned  minute.  Then,  as  to  the  second  point,  the  question 
is.  whether  this  road  mas  duly  phut  up, — not  liierely  whether 
it  was  shut  up  or  not.  Trustees  may  easily  shut  up  any  road;  and 
however  tbe  public  may  object,  yet  if  they  persevere  for  some 
time,  the  long  purse  will  in  the  general  rase  prevail,  and  the 
trustees  will  ultimately  be  successful.  This  is  not  a  question, 
therefore,  if  tbe  road  was  shut  up,  but  if  it  was  duly  and  re- 
gularly shut  up.  Now,  I  think  there  was  a  resolution  by  the 
trustees  to  shut  it  up ;  but  then  the  statute  requires  something 
more — there  must  be  two  notices  given.  And  here,  therefore, 
It  was  necessary  that  wc  should  have  proof  that  such  notices 
were  given.  Now,  there  is  no  proof  to  that  effect.  But  then 
It  is  said,  that  we  must  infer  the  fact  that  notices  were  (riven, 
from  tbe  circumstances  which  are  proved  to  have  taken  place — 
as  that  the  public  gave  up  using  the  road.  Now,  if  there  had 
been  a  clear  disuse  of  the  road  by  the  public,  and  an  entirely 
private  use  by  the  proprietor,  there  would,  no  doubt,  have  been 
n  strong  presumption  that  the  road  was  regularly  shut  up.  But 
I  think  the  presumption  here  is  just  the  reverse.  The  shut- 
ting up  of  tbe  road  was  followed  by  just  as  obstinate  an  adher- 
ence on  the  part  of  the  public  to  what  they  conceived  to  be 
their  right,  as  I  ever  heard  of.  I  think,  therefore,  that  there  is 
do  proof  whatever  that  notice  was  given,  and  that  judgment 
must  accordingly  be  given  for  the  defender. 

Lord  Murray. — I  agree  generally  in  the  views  of  your  Lordships. 
I  give  no  opinion  on  the  first  point,  but  on  the  others  1  have 
no  hesitation.  Instead  of  there  being  evidence  in  favour  of  the 
notice,  tbe  evidence  is  quite  the  other  way,  that  the  rood  was 
not  legally  shut  up. 

Lord  Justice- Clerk. — I  think  the  first  point  one  which  must 
depend  on  the  special  facts  of  the  cose.  The  real  question  is, 
if  this  is  a  proper  record  of  the  proceedings  of  the  trustees ; 
and  I  do  not  decide  that.  The  second  point  is,  whether  there 
Is  sufficient  written  evidence  that  the  road  was  shut  up  in 
terms  of  the  statute.  Now,  that  is  not  contended  for.  It  was 
not  enough  for  the  road  trustees  to  resolve,  and  there  is  no 
evidence  that  notices  were  given.  Therefore  there  is  no  evi- 
dence, as  under  the  statute,  that  the  road  was  regularly  shut 
up.  Then  the  third  point  is,  whether  tho'facts  proved  esta- 
blish the  legal  presumption,  that  it  was  shut  up  in  terms  of  the 
statute.  Now,  I  do  not  think  there  is  any  presumption  to  that 
effect.     I  conld  not  direct  the  jury  that  tins  road  had  beeu 

E roved  to  have  been  regularly  shut  up.  just  as  clearly  as  if  that 
ad  been  proved  in  every  point  under  the  statute ;  and,  in 
reading  over  the  evidence,  my  opinion  is  confirmed. 

The  Court  pronounced  the  following  interlocutor: — 
"  Apply  the  verdict,  and,  in  terms  thereof,  find  and  declare 
in  terms  of  the  first  alternative  conclusion  of  the  summons ; 
and  further,  ordain  the  defenders  to  remove  the  three  iron 
gates  referred  to  In  the  summons,  and  all  other  obstructions 
on  the  road  in  dispute  ;  and  failing  their  doing  so,  authorise 
the  pursuers  to  remove  the  lame,  and  decern :  Find  the  de- 
fenders jointly  and  severally  liable  to  the  pursuer  in  the  ex- 
pense of  process,  including  the  expense  of  the  trial;  and  remit 
tbe  account,*'  &a 

Praiding  Judge,  Lord  Justice-Clerk. — Act.  Monro,  Inglis, 
Gordon  ;  Webster  and  Rcnny,  W.8.  Aijentt. — AH.  Dean  of  Fa- 
culty (Anderson),  Sol-Gen.  (Deas),  Cook  ;  Bnrnet  and  Anrier- 
son,  W.8.  and  Patrick  Irvine,  W.3.  Agent:— R.  Citric— nv.G.T.) 

3d  December  1851. 

Frasr  Division. 
No.  33. — Thomas    Williamson,  Pursuer,  v.  Robert 

Napier  Sharp  and  others,  Defenders. 

Entail,  Registration  of— Fraud — A  tubttitutt  heir  of  entail  pre- 

tented  a  petition  to  hate  the  entail  recorded  in  the  regitter  of  tail. 

tie:     In  the  interval  betaetn  the  preientation  of  tide  ortiiitn  and 


the  actual  recording  of  the  dad  in  the  regitter,  the  heir  of  entail  in 
potietiian  executed  a  tale  of  the  landt.  The  purchater  granted 
an  heritable  tecurily.  In  a  redaction  of  the  tale,  and  cf  the  u- 
airily,  at  the  instance  of  a  tubttitutt  heir — Held,  1.  That  the 
tale  teat  not  ttruck  at  by  the  entail,  in  reipect  it  vat  not  then  re- 
corded in  terme  of  the  etatute.  2.  That,  in  a  guettion  uith  thi 
heritable  creditor  contracting  in  bona  tide  upon  the  faith  of  the  re- 
cord!, it  toot  not  relevant  to  aver  thai  the  tote  had  been  fraudulently 
carried  through,  both  by  the  teller  and  the  purchater,  for  the purpou 
of  defeating  the  righit  of  the  hart  of  entail. 
This  was  a  reduction  improbatio  n  at  the  instance  of  a 
substitute  under  the  entail  of  K  ilmahc w,  in  Dumbarton- 
shire. 

The  entail,  which,  in  the  following  discussion,  was  as- 
sumed to  be  complete  as  to  its  prohibitory,  irritant,  and 
resolutive  clauses,  was  dated  in  1C87.  It  was  recorded 
in  the  books  of  Council  and  Session  in  the  year  1756. 

In  December  1819,  Mrs.  Hume,  a  substitute  under 
the  entail,  gave  instructions  to  present  a  petition  to  tbe 
Court  for  a  warrant  to  record  the  entail  in  terms  of  the 
statute  1685.  The  petition  for  recording  was  intimated, 
on  the  25th  February  1820,  to  Robert  Stracban,  W.S., 
the  agent  for  William  Napier,  who  was  at  that  time  the 
heir  in  possession.  The  petition  was  moved  in  Court  on 
1st  March,  and  was  then  ordered  to  be  seen  and  answered. 
On  tbe  11th  of  tbe  same  month,  the  Court  interponcd 
their  authority  to  the  entail,  and  granted  warrant  for  re- 
cording it  in  the  register  of  tailzies. 

On  6th  March,  William  Napier,  the  heir  in  possession, 
disponed  the  estate  to  Alexander  Sharp,  the  defender's 
father.  Sasine  was  taken  on  that  conveyance  on  the  7th 
of  the  same  month,  and  recorded  on  the  lltb. 

In  the  year  1832,  Sharp  the  purchaser  granted  an 
heritable  security  over  the  estate  to  Joseph  Bain  of  Mor- 
riston,  on  wbose  death  it  vested  in  his  son  John  Bain. 
John  Bain  assigned  it  to  tbe  deceased  James  M( Arthur, 
whose  trustees,  together  with  the  son  of  Alexander  Sharp, 
the  disponce  under  the  conveyance  of  6th  March  1820, 
were  the  defenders  in  the  present  suit. 

The  grounds  of  reduction  were  mainly  two— 1st,  Fraud 
on  the  part  of  the  seller  and  purchaser  of  Oth  March 
1820,  the  allegation  being,  that  they  had  conspired  to 
defeat  the  rights  of  the  substitute  heirs,  although  duly 
certiorated  of  the  proceedings  taken  by  Mrs.  Hume  to 
get  the  entail  recorded.  2ti,  Contravention  of  tbe  entail, 
on  the  assumption  that  production  of  the  deed  in  Court 
was  sufficient  to  make  it  an  effectual  entail  under  the 
statute. 

The  action  was  directed  against  the  son  of  the  dispones 
Sharp  ;  and  also  against  M' Arthur's  trustees,  as  having 
come  in  right  of  tbe  security.  Aa  against  the  latter, 
their  right  was  said  to  be  void,  as  proceeding  a  mm 
habenle  poteetatem. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Bo  far  as  regards  the  question  with  M' Arthur's  trustees, 
repels  the  reasons  of  reduction,  assoilzies,  and  decerns ;  Finds 

expenses  due Quoad  ultra,  before  further  answer,  remits 

the  case  to  the  Issue  Clerks." 

The  pursuer  and  the  defender  Sharp  reclaimed. 
At  advising, 

Lord  Jiatiee-OeneraL— Having  heard  the  grounds  on  which 
the  interlocutor  of  the  Lord  Ordinary  repelling  the  reasons  of 
reduction  quoad  tho  heritable  security  held  by  M' Arthur,  hi* 
been  impeached,  we  are  now  to  decide  whether  tbat  judgment 
ought  to  be  adhered  to,  or  altered. 

And  notwithstanding  tbe  able  and  ingenious  argument  main- 
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tiined  by  Mr.  Inglis.  I  hare  been  unable  to  flu  J  ground*  fur 
sustaining  that  reduction. 

Whatever  appears  in  the  summons,  or  baa  been  staled,  In  re- 
gard to  the  alleged  fraudulent  scheme  or  conspiracy  to  defeat 
the  entail  of  Kilmahew,  and  which,  in  regard  to  Robert  Napier 
Sharp,  and  the  proceedings  that  took  place  in  1820,  slill  re- 
main for  consideration,  they  do  not  at  all  attach  to  M' Arthur's 
trustee*,  or  the  individual  that  now  represents  them, — and  we 
must  therefore  take  the  case  as  it  is,  divested  of  all  allegation* 
of  personal  fraud,  with  regard  either  to  Mr.  Bain,  in  whose 
faroor  the  heritable  bond  waa  originally  granted,  ortf  his  inb- 
•eqnent  assignees,  to  whom  it  waa  conveyed,  and  is  now  held  bv 
M'Artliur1.  truatect. 

The  summons  of  redaction,  m  embracing  not  only  the  right 
and  interest  of  Mr.  Napier  Sharp  to  the  estate — which  is  chal- 
lenged also  on  the  grounds  of  fraud  and  conspiracy — but  the 
heritable  security  now  held  by  M' Arthur's  trustee*,  has  necessa- 
rily called  for  the  reduction  of  the  whole  conveyances  from  the 
year  1890  downward*.  But  when  the  reason*  of  redaction  are 
*tteoded  to,  it  will  at  once  appear,  that  as  no  privity  or  con- 
cert, ol  any  fraudulent  nature,)*  alleged  between  thegrauter  of 
the  heritable  security,  and  Mr.  Bain  in  whose  favour  it  was 
granted,  the  challenge  of  its  validity  rests  aolely  on  the  state- 
ment—that  as  the  disposition  was  granted  by  William  Napier 
in  1820  in  violation  of  the  deed  of  entail  under  which  he  then 
paueiaed  the  estate,  and  was  executed  "after  a  proper  applica- 
tion had  been  made  to  the  Court  to  have  the  tailzie  recorded, 
the  said  disposition,  and  all  that  has  followed  thereupon,  is  void 
and  null,  under  a  sound  construction  of  the  act  of  parliament 
concerning  tailzie*  made  in  the  year  1685,  c.  22,"  &c.,  as  set  forth 
in  the  atatM  reason  of  reduction  ;  and  farther,  in  the  fourth  rea- 
•oo,  that  the  bond  granted  to  Mr.  Bain  by  Alexander  Sharp, 
the  dit finer,  was  void  and  null,  aa  proceeding  from  a  party 
«™  fotxntt  polatattm. 

Now,  attending  to  all  that  appear*  on  the  record  as  to  the 
fau  of  the  petition  of  Mr.  Hume,  the  heir  of  entail,  viz.  25th 
February  1820 — its  intimation  of  that  date  to  the  agent  of  the 
beir  of  entail — the  warrant  to  transmit  the  deed  from  the  re- 
finer of  Ccnrt,  and  the  final  deliverance  of  the  Court  upon  the 
I  ith  of  March — and  the  recording  in  the  record  of  tailziesof  that 
iite— while  the  disposition  of  Napier  in  favour  of  Sharp  was 
mlv  dated  on  the  6th  of  March,  and  infeftment  taken  on  it  on 
the  7th,  the  day  after— all  as  appearing  from  the  excerpt  from 
the  record  of  tail  lies, -—it  does  appear  to  me,  that  till  the 
Mail  was  to  recorded  on  the  nth  of  March  1820,  (apart  alto- 
tether  from  any  charge  a*  to  fraud  or  conspiracy),  there  arose 
aa  men  bar  to  the  validity  of  the  acta  and  deed*  of  the  heir  in 
potjesaion,  as  can  warrant  the  reduction  of  the  heritable  bond 
panted  in  1832  by  bis  dispones. 

Till  the  act  of  recording  in  tlie  register  established  under  the 
ttttute  1685,  has  taken  place,  the  entail  cannot,  under  a  sound 
ctranroction  of  the  statute  which  we  are  called  on  to  adopt,  In 
ny  opinion  operate  against  creditors  or  purchasers,  and  I  know 
of  ooca*e  in  which  a  different  conclusion  baa  been  sustained. 
It  certainly  could  not  be  maintained,  that  the  presenting  the 
petition  praying,  as  Mr.  Hume's  did,  the  warrant  of  the  Court  to 
tbeGerk  Register  to  transmit  the  tailzie,  and  even  the  formal 
notice  by  the  clerk  of  Court  that  the  deed  w  as  in  hi*  hands  or  on 
ta» bible,  could  poaaibly  be  deemed  equivalent,  under  the  statute, 
to  registration  of  the  entail.  It  appears  to  me  very  plain,  that 
vhtterer  proceeding*  are  taken  in  order  to  obtain  the  authority 
of  the  Court  to  be  interponed,  a*  required  by  the  statute,  after 
judicially  producing  the  deed  of  entail,  are  all  steps  precedent 
to  the  essential  act  of  recording  in  the  register,  and  which  re- 
quires the  flat  of  the  Court  as  the  warrant  for  the  keeper  be- 
nt* It  can  take  place.  Then,  in  point  of  fact,  the  petition  only 
referred  In  a  copy  of  the  entail,  and  prayed  for  a  warrant  on  the 
Idtd  Clerk  Begister  to  transmit  the  principal  deed, —  and  after 
that  vis  accomplished,  and  the  deed  being  on  the  table,  or  in 
■aaata  ol  the  Court,  the  consideration  of  the  petition  wa*  re- 
■xied  with  the  principal  deed.  It  was  then,  and  only  then,  that 
the  Ceatt  interponed  their  authority,  and  granted  warrant  to 
to  keeper  of  the  register  "  of  tailzies  for  recording  the  said 
fed  of  email  in  terms  of  the  act  of  parliament  1685."  All  this 
»  »ppuent  en  the  face  of  the  excerpt  now  before  us. 

1  hold  that  this  only  was  the  legal  completion  of  what  the  ata- 
Jotsreqaire*  to  be  done,  and  that  no  part  of  the  previous  proceed  - 
"f  can jwr  m  be  held  as  that  which  is  indispensably  necessary 
i  proper  act  of  recording  a  deed  of  entail.  The 
referred  to,  and  particularly  that  of  Drummond, 


scnveralile 
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are  decision*  on  the  point,  that  the  registration  alone  I*  what 
is  to  be  looked  to. 

I  must  therefore  concur  with  the  interlocutor  of  the  Lord  Or- 
dinary on  this  branch  of  the  case ;  because,  if  Bain,  the  original 
grantee,  had  ever  so  minutely  examined  the  records,  he  could 
only  have  seen  that  the  disposition  of  his  author,  though  an  heir 
of  entail,  had  been  granted  and  followed  by  aasine  previously  to 
thedateof  the  recording  of  the  entail,  although  certainly  only  a 
few  days  previous  thereto. 

Lord  Futtirtan.— The  only  point  of  the  case  now  before  ns, 
1*  that  relating  to  M'Arthur's  trustees,  the  bondholders,  who 
have  been  assoilzied  by  the  interlocutor  of  the  Lord  Ordinary. 
I  have  not  the  slightest  doubt  that  the  judgment  ought  at 
once  to  he  affirmed;  and  I  cannot  help  expressing  some  regret 
that  such  an  attempt  should  have  been  made,  to  shake  one  of 
the  best  established  rules  of  law. 

As,  by  the  statute  1686,  publication  is  essential  to  the  effi- 
cacy of  every  entail  against  third  parties,  and  as  that  efficacy  is 
dated  only  from  such  publication,  it  is  of  vital  importance 
that  the  term  should  be  fixed,  which  the  law  holds  to  be  the 
date  of  publication.  Accordingly,  that  term  bos  been  univer- 
sally understood  to  be  fixed,— and  to  be  the  date  of  the  regis- 
tratioo,  the  date  of  the  entry  of  the  deed  of  entail,  in  the  ap. 
propriate  record.  That  can  always  be  found  by  inspection  of 
the  register,  so  that  no  third  party  contracting,  or  proposing  to 
contract,  can  be  kept  in  doubt  as  to  the  precise  period  when 
the  operation  of  the  fetters,  as  against  third  parties,  begins. 

Put,  according  to  the  elaborate  argument  we  have  heard, 
all  this  is  to  be  thrown  loose,  and  there  is  substituted,  for  the 
definite  point  of  registration,  some  indefinite  term  of  publica- 
tion, to  be  gathered  in  each  cose  front  the  fact  of  the  produc- 
tion of  the  deed  of  entail,  in  the  application  to  the  Court  for 
registration. 

For  this  always  must  be  a  question  of  fact, 
from  any  iccord ;  and,  accordingly,  in  this 
impossible  to  discover,  from  the  register,  when  de  facto  the  deed 
wu.s  jmlicmlly  produced  to  the  Court,— being  the  point  from 
which,  according  to  the  pursuer's  argument,  the  deed  of  en- 
tail comes  Into  complete  operation. 

A  display  of  invention  and  Ingenuity  is  never  without  Its 
merit.  But  I  must  say  the  argument  made  just  as  little  im- 
pression on  me,  as  one  directed  to  shew,  that  registration  wa* 
not  essential  to  the  efficacy  of  a  seisin,  or  that  40  yearn'  posses- 
sion on  charter  and  seisin  was  not  a  valid  title  of  prescription. 
In  the^rif  place,  the  critical,  or  rather  hypercritical  construc- 
tion of  the  statute,  seems  to  me  in  itself,  and  even  if  the  question 
were  open,  quite  inaccurate.  The  statute  is  in  its  form  permis- 
sive, and  seta  out  with  describing  the  terms  of  the  entails  so 
permitted,  and  the  conditions  on  which  they  are  allowed.  And 
though  the  language  used  is  not  easily  reduced  to  accurate 
grammatical  connection,  it  is  clear  to  me,  that  one  of  the  con- 
ditions of  allowance  Is  the  entry  in  the  record  there  mentioned. 
The  judicial  production  in  Court  dt  facto,  is  distinct  from  the 
registration,  and  is  a  term  perfectly  indefinite  as  to  dute,  and 
requiring  a  proof  of  fact  to  ascertain  it,  and,  of  consequence, 
absolutely  useless  as  an  intimation  to  the  public. 

But  that  is  not  all.  The  general  permissive  words  are  followed 
by  the  statutory  declaration  of  the  effect  of  the  entail  so  al- 
lowed, against  all  third  parties,  forming  wbat  is  really  the 
effective  part  of  the  statute — "And  being  so  Insert,  his  Majesty, 
with  the  consent  foresaid,  declares  the  same  to  be  real  and 
effectual,  not  only  against  the  conttavenersand  their  heirs,  but 
against  their  creditors,  comprise™,  adjudgcrs,  and  other  sin- 
gular successors  whatever."  I  think  it  nearly  impossible  to 
limit  this  declaration  to  wbat  immediately  precedes  it,  viz.  the 
repetition  of  the  fetters  on  the  tutxtguent  conveyances  of  the 
tailzied  estate ;  and  I  think  It  must  be  read  as  applicable  to 
the  whole  of  the  preceding  enactments,  in  so  faros  they  enjoin 
insertion  in  the  original  titles  and  the  statutory  record. 

But  really  it  is  quite  unnecessary  to  go  into  this.  For  If 
there  be  one  point  of  our  practice  sanctioned  by  judicial 
authority,  as  well  as  universal  understanding  and  assent,  it  ia 
the  necessity  of  the  registration,  as  the  condition  of  the  effect 
of  the  fetters  against  third  parties  ;  and  the  consequent  adop- 
tion of  the  date  of  the  registration  as  the  term  from  which 
that  effect  commences.  The  cases  alluded  to — those  of  Graham, 
6  W.8.  App.  Co.  75B ;  Smollct,  Mot.  App.  eoa  Tailzie,  No.  12 ; 
Drummond,  6  W.8.  App.  Ca.  869,  Sc— make  that  perfectly 
clear.  In  the  case  of  UTnmmond,  it  was  Indispensable  to  fix 
to  a  day,  the  ttrmtnu*  a  que  the  entail  became  operative  against 
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the  creditor ;  and  that  term  was  held  to  be  the  registration  of 
the  entail. 

I  thiuk,  then,  the  Argument  of  the  pursuer  on  the  supposed 
operation  of  the  fetters  against  M-Arthur's  trustees,  perfectly 
Inadmissible.  And  if  so,  it  is  hardly  necessary  to  say  anything 
on  the  attempt  to  subject  these  parties  to  the  effect  of  the 
alleged  fraud. 

It  is  quite  clear  that  those  parties,  or  their  authors,  who  took 
a  bond  from  Sharp  standing  infeft  in  fee-simple  in  the  estate, 
and  whose  infeftinent  had  stood  unchallenged  f.ir  many  years, 
cannot  be  affected  by  any  fraud  alleged  to  have  been  com- 
mitted, between  Bluirp  and  Napier,  against  the  helis  of  entail. 
Then,  as  to  the  Biipp.jsed  inference  from  what  does  appearon 
the  record,  it  is,  in  the  firtt  place,  according  to  the  under- 
stood law  of  entail,  entirely  irrelevant  against  an  onerous  third 
party;  and,  secondly,  it  is  in  itself  unfounded.  For  the  pur. 
•iter  cannot  pretend  that  the  entry  in  the  record  proves  the 
fraud  even  against  Sharp,  the  alleged  participant  in  the  f mud. 
Be  has  taken  au  issue  to  prove  it, — shewing  clearly  that  he 
cannot,  and  does  not,  rest  his  case  on  the  mere  inferences  of 
fact,  from  what  appeals  on  the  record. 

1  think  it  clear,  then,  that  the  note  ought  to  l>e  refused. 

Lord  Caninghanu  concurred. 

Lord  Ivory. — I  remain  of  the  opinion  formerly  expressed  In 
my  interlocutor, 

I  am  not  shaken  In  that  opinion  by  Mr.  Inglis'  able  com- 
mentary on  the  statute  1G85.  According  to  Ids  reading  of  it, 
registration  is  not  the  mle,  but  the  date  ol  judicial  production 
of  the  tailzie.  But  it  has  always  been  held,  that  the  date  of 
registration  is  the  date,  not  of  the  actual  entry  in  the  register, 
but  of  the  warrant  authorising  snch  entry  to  be  made;  like  the 
minute  book  of  the  register  of  nasi  new. 

But  even  if  the  date  of  judicial  production  was  the  regulat- 
ing date,  that  would  not  help  the  pursuer's  case.  For  the  in- 
terlocuior  pronounced  on  1st  March  1820  is  in  these  terms— 
"  The  Lords  having  hoard  tills  petition,  grant  warrant  to,  and 
authorise  the  Lord  Clerk -Register,  and  his  Deputies,  or  the 
principal  Clerks  of  Session,  in  whose  hands  the  principal  deed 
of  tailzie  may  he,  to  transmit  the  same,  quam  jirimum,  to  the 
clerk  of  tile  process;  and  farther,  allow  the  beir  of  entail  in 
possession  to  see  and  answer  the  petition,  if  he  sees  cause,  and 
that  on  or  before  Tuesday  next,  under  cer  tinea  I  ion." 

Of  course,  the  deed  was  not  then  produced.  The  oDly  judi- 
cial production  U  on  11th  of  March,  when  this  interlocutor 
was  pronounced — "The  Lords  having  resumed  conci  derail  on 
of  this  petition,  with  the  principal  deed  of  entail  judicially 
produced,  they  interpone  their  authority  thereto,  and  giant 
warrant  to  the  keeper  of  the  register  of  tailzies  for  recording 
the  said  deed  of  entail,  in  terms  of  the  act  of  parliament  1685." 

On  the  10th  of  March,  I  find  this  receipt—'-  Kcceivcd  up  copy 
hood  and  deed  of  entail  mentioned  in  the  foregoing  petition." 
(Signed)  "  James  J.  Kroner,  for  Hill  and  Hopklrk,  W.S."  But 
there  Is  no  production  till  next  day;  and  the  recording  in  the 
books  of  Council  and  Session  in  lT5ti  is  no  production  at  all. 

Besides,  a  party  is  not  hound  to  go  down  to  any  dale  subse- 
quent to  the  origin  of  his  own  right.  Here,  the  conveyance 
was  on  8th  March,  and  therefore  it  was  not  necessary  for  the 
dispones  to  look  lower  down  than  the  Oth  of  March. 

On  the  construction  of  the  statute, — on  the  view  of  the  faith 
which  ought  to  be  attached  to  our  public  records, — and  on 
every  other  consideration, — 1  thiuk  the  Interlocutor  well- 
founded. 

The  Court  pronounced  the  following  interlocutor: — 

"  Adhere  to  the  Lord  Ordinary's  interlocutor  submitted  to 
review,  so  far  as  it  i elates  to  the  question  with  Robert  Napier 
Sharp, — under  this  variation,  that  instead  of  the  —  '*  "      ' 


Jury  Clerk,  Hie  pursuer  shall  he  appointed  to  give  in  a 


issue 


And  further,  having  advised  the  reclaiming  note  for  Thouu  . 
Williamson,  and  heard  counsel  for  the  patties  thereon,  adhere 
to  the  Lord  Ordinary's  interlocutor  so  far  as  it  relates  to  the 
question  nith  11 'Arthur's  trustees,  and  refuse  the  last  men- 
tioned note,  with  additional  expenses;  and  remit  to  the  audi- 
tor to  tax  the  account  when  lodged,  and  to  repoit." 

Lord  Ordinaru,lyury.-~Aet.  Inglis.  Patti  son ;  Patrick  Graham, 
tV.K  4yent,—For  R.  A*.  Sharp,  Keaves,  Cook  ;  James  Newton, 
1**.8.  Agent. — For  Al' Arthur' t  fVwta,Dean  of  Faculty  (Ander- 
son), Sua*  ;   Alex.  Nairnc,  S.S.C.  Agent.— L.  Clerk.  ~{Y.H.) 
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Secosd  Division. 

No.  34. — Peter  M'Intobh,  Pursuer,  v.  William 

Alles  Flowerdew,  Defender, 

Expenses— Reparation— Damages— S  laude  I— J  ury  Cause-  In  n 

action  for  ju/Heiat  slander,  the  jury  found for  the  pumer—damaga 

one  farthing:   Circumttaneee  in  tenth  the  Court  found  the  purnta 

entitled  to  expenses.    Opinion,  That  in  cases  ofihil  hind,  the  jwi- 

lion,  whether  expenses  should  be  given  or  not,  aught  very  muri  Is 

depend  on  the  view  taken  by  the  preiiding  Judge. 

Vide  supra,  vol.  xxiii.  p.  320,  and  vol.  xxiv.  p.  46. 

The  defender  pleaded,  that  the  pursuer  was  not  en- 
titled to  expenses,  and  quoted  Mason  v.  Tail,  nipra,  vol. 
xiiii.  p.  670. 

The  pursuer  quoted  Gardiner,  24th  June  1846;  Ha- 
milton v.  Hope,  4  Murr.  2o7;  Hamilton  v.  Stevenson, 
3  Murr.  86. 

Lord  Justice-Clerk — There  is  no  use  in  quoting  the  esse  of 
Gardiner,  and  similar  decisions.  It  is  quite  true  the  Lord-Jue- 
tice-General  has  said  it  is  an  inflexible  mle,  that  when  the  pur- 
suer gets  damages,  he  also  gets  expenses;  but  It  is  equally  true, 
that  no  other  Judge  has  said  so;  and,  therefore,  although  that 
is  undoubted  by  the  general  rule,  It  cannot  be  held  inflexible. 

Paiton  for  pursuer — The  case  of  Mason  was  one  of 
substantial  damage,  for  the  point  on  which  the  pursuer 
went  wan,  that  unless  her  character  were  cleared,  she 
would  be  liable  to  lose  her  license.  Having  got  only 
nominal  damages,  she  conld  not  be  held  to  have  made 
out  her  ease,  and  was  therefore  not  entitled  to  expen- 
ses. Here,  there  was  no  specialty  to  take  the  case  out 
of  the  general  rule.  It  was  argued  on  the  other  aide, 
that  this  was  not  a  cose  of  substantial  damage.  But  that 
was  the  very  point  on  which  the  pursuer  founded.  Had 
special  damages  been  libelled,  and  had  only  one  farthing 
been  given,  there  might  have  been  room  for  the  pics, 
that  such  a  verdict  was  not  to  be  followed  by  expenses. 
But  the  action  here  was  laid  on  the  general  issue  of 
character;  and  the  pursuer  having  gained  a  verdict  under 
that,  was  clearly  entitled  to  expenses. 

Lord  Mcdieyn. — In  this  case,  I  think  so  much  depends  on 
your  Loidship's  opinion,  that  I  should  wish  to  hear  that,  he- 
fore  expressing  any  opinion  of  my  own. 

Lord  Juitiee-CleHc—TbU  case  differs  very  essentially  froia 
that  of  Toil.  The  defender  abused  his  privilege  as  a  litigant 
to  slander  the  chaiactcr  of  the  pursuer ;  and  it  was  very  for- 
tunate for  him  that  there  was  so  little  evidence  of  publication, 
as,  indeed,  there  was  scarcely  any  evidence  of  any  one  having 
ever  heard  of  the  slander,  otherwise  it  would  have  been  acaw 
fei  very  heavy  damages.  It  was  not  pleaded  that  the  expres- 
sions founded  on  were  not  slanderous,  though  they  wire  as 
nearly  not  actionable  as  they  could  be;  hut  that  was  not  con- 
tended. Then  the  jury  found  the  defender  liable  in  damages- 
nominal  no  doubt,  but  still  in  damages— and  1  think  he  s>ti 
off  very  well  to  havo  nominal  damages  to  pay  ;  but  then  he 
must  also  pay  the  expenses.  The  cose  of  Mason  was  very  dif- 
ferent, and  the  pursuer  was  not  found  entitled  to  expenses,  the 
more  especially  as  ibe  Judge,  wbo  had  presided  at  the  trial, 
gave  It  as  his  opinion,  that  he  would  rather  have  approved  of 
a  verdict  for  the  defender. 

Lord  Coeiburn.~l  agree.  I  can  see  no  difference  between 
this  cose  and  that  of  Mason  ;  and,  in  that  caw,  1  thought  ex. 
peiiSes  ought  to  have  followed  the  verdict. 

Lord  Murray — 1  think  expenses  should  be  given ;  and,  in 
holdii-g  so,  I  follow  the  same  principle  that  1  acted  on  in 
Musou's  case,  that  the  opinion  of  the  Judge  whu  tried  tbecasi 
should  guide  us  on  the  point. 

Irtrd  M'dwyn. — 1  take  the  same  view.  Ill  the  ordinary  case, 
expenses  follow  the  damages ;  and  as  your  Lordship  is  not  of 
opinion  that  a  different  course  should  be  pursued  here,  1  think 
we  should  give  expenses. 

Pursuer  found  entitled  to  erpensn. 

Pwiding  Judge,  Lord  J  us  tice -Clerk.— Act.  Patton,  logHs; 
L.  M.  Macara,  W.S.  Agent.— Ait.  ek)I..Ui-n.  (Deus),  Penncj; 
WotliUBUOuD.  and  Mack,  W.S-  Agents.— I.  I'fcr*.— (W,  G.T.J 
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StCOlTtl    DlVISIOS. 

No.  35. — John  Mbiglam,  Parmer,  v,  Henry 

Glabsfokd,  Defender. 
Adjudication — Dilatory  Dufenie — Process — Record — Witt*  a 
private  art  mat  obtained,  by  vhich  tmtteei,  on  tht  requitition  of 
■e  empowered  to  tell  tntailtd  iandi  for 


iht  heii 
payment  of 
tdjudicati. 


i  debt;  olid  the  creditor!  thereafter  raited  an 


m  had  been  raited  for  implement  thereof;  and  further, 
that  the  adjudication  teat  incompetent,  at  being  barred  by  the  eta. 
tuto— Held,  1.  Thai  the  objection  to  the  competency  being  properly 
an  objection  to  the  diligence  of  adjudication  proceeding,  could  be 
ditpoted  of  rcithout  making  up  a  record.  2.  Vital,  under  tht  termt 
of  the  nature,  Vie  Heir  not  bang  disttted  of  pottntion  of  tht  ettatt, 
vat  the  proper  and  My  party  la  be  coiled,  and  the  etatute  wat  no 
bar  to  the  adjuth cation  proceeding. 

This  was  an  action  of  adjudication  of  the  entailed  lands 
of  Dougalatoa,  directed  against  the  defender  as  heir  in 
possession. 

The  lands  were  entailed  in  1783  by  the  late  John 
GlissforJ,  anil  the  debts,  in  security  of  which  it  was  now 
sought  to  adjudge,  were  three  separate  debts  contracted 
by  hira,  amounting  in  all  to  £4750. 

Id  1836,  subsequent  to  the  entailer's  death,  a  private 
set  was  passed  for  the  sale  of  part  of  the  lands  of  Dou- 
galston,  iu  order  to  pay  off  the  debts  affecting  the  estate. 
The  "debts  and  sums  of  money  in  payment  of  which 
the  monies  to  arise  by  the  sale  or  sales  authorised  by 
this  act  are  to  be  applied,''  were  enumerated  in  schedule 
B  of  the  act,— and  amongst  them,  the  three  debts,  on 
which  it  was  now  sought  to  adjudge,  were  mentioned. 

The  a?t  proceeded  on  a  narrative  to  the  effect,  infer 
alia,  that  "  there  is  no  method  of  freeing  the  said  en- 
tailed estate  from  the  burdens  to  which  it  is  now  liable, 
or  of  preventing  the  same  from  being  adjudged  and 
evicted  from  the  heirs  of  entail  by  any  of  the  persons 
who  are  creditors  upon  the  same,  unless  the  same  be  pre- 
vented by  a  sale  of  part  of  the  entailed  estate;"  and  it 
provided,  that  tho  hinds — 

"  which  are  set  forth  In  schedule  A  hereunto  annexed,  shall, 
from  and  after  the  pasting  of  this  act,  be  vetted  in  and  settled 
upon,  and  the  same  are  hereby  vested  In  and  settled  upon," 
certain  trustees,  of  whom  the  present  defender  was  one,  "  and 
the  survivors  and  survivor  oi  them,  ftc,  freed  from  the  fetters 
of  entail,  upon  trust,  that  they  shall,  when  so  required  iu 
writing  by  the  said  James  Glassfbrd,  or  the  heir  of  entail  In 
possesion  of  the  said  entailed  estate  for  the  time  being,  sell 
and  dispose  of  the  sold  lauds  aud  heritages  hereby  vested  in 
them  an  aforesaid,  and  that  either  in  one  or  move  lots  or  par- 
cel*, and  by  public  sale  or  auction,  and  at  such  price  or  prices 
as  the  said  trustees,  with  the  consent  of  the  said  James  Glass- 
ford,  or  the  heir  in  possession  fur  the  time,  shall  judge  best" 
And  farther,  that  the  trustees  "shall  apply  the  money  which 
shall  arise  from  such  sole  or  aides,  in  the  payment  or  extinction 
of  Mich  of  the  debts  and  sums  of  money  hereinbefore  men- 
tioned, and  which  are  set  forth  in  schedule  B  hereunto  an- 
nexed, as  shn.ll  be  directed  in  writing  of  the  said  James  Glass. 
Wil,  or  the  heir  in  possession  of  the  said  entailed  estate  for 
the  time  being." 

The  lands  enumerated  in  schedule  A  consisted  of  the 
lauds  of  Gartconnell  and  others,  being  part  of  thoso  now 
sought  to  be  adjudged. 

The  act  further  provided,  that  until  a  sale  should  take 
place  as  therein  directed — 

"  the  said  James  Qlassford,  or  the  heir  of  entail  in  possession 
for  the  Urns  being,  shall  l.r  entitled  to  use  and  exercise  all  the 
powers  and  privilege*  competent  by  law  to  any  heir  of  entail, 
so  far  as  tliv  same  shall  tic  consistent  with,  and  in  terms  of  the 


said  deed  of  entail,  or  with  the  law  of  Scotland,  anything 

herein  contained  to  the  contrary  notwithstanding." 

In  1846,  the  trustees,  proceeding  on  a  requisition  in 
terms  of  the  act,  exposed  the  lands  to  public  roup.  They 
were  knocked  down  to  the  late  Patrick  Dudgeon,  who 
having  been  unable  to  implement  the  same,  an  action  for 
implement  and  damages  was  raised  against  him  by  the 
trustees,  in  which  his  representatives  were  found  liable 
accordingly. — See  Thomson  and  Patrick  v.  Dudgeon, 
4th  June  1841. 

It  was  in  these  circumstances,  and  while  the  action 
against  Dudgeon  was  in  dependence,  that  the  present 
summons  of  adjudication  was  raised. 

The  defender  lodged  defences,  in  which  he  pleaded-* 
"  1.  As  the  parliamentary  trustees  are  vested,  by  the  statute, 
in  the  lands  sought  to  be  adjudged,  and  have  not  been  called 
as  parties,  the  summons  ought  to  be  dismissed.  2.  As  the 
heir  of  Mr.  Dudgeon  hag  also  an  Interest  under  the  circum- 
stances above  set  forth,  he  ought  also  to  be  called  as  a  party; 
and  as  be  has  not  been  called,  the  actum  should  be  dismissed, 
8.  As  a  parliamentary  trust  was  created  for  payment  of  tho 
debts  in  question,  the  attempt  to  adjudge  the  lands  is  incom- 
petent, i.  As  part  of  the  lands  sought  to  be  adjudged  is  not 
vested  in  the  defender,  but  is  vested  in  the  parliamentary 
trustees,  the  adjudication  as  to  them  is  incompetent" 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  Repels  the  objections  stated  to  the  competency  of  the  ac- 
tion, and  the  whole  other  defences,  in  so  fur  as  preliminary  : 
Sustains  the  competency  of  the  action  as  libelled;  and  ap- 
points the  record  to  tie  piepared  on  the  merits :  And  In  re- 
spect the  defenders  state  that  they  do  not  acquiesce,  finds 
them  liable  in  expenses. 

"  Note— This  action  of  adjudication  is  at  the  Instance  of  an 
entailer's  creditor  having  right  to  attach  the  fee  of  the  entailed 
estate  for  his  debt.  It  is  not  alleged  that  the  pnnoer  bus  so 
acted  as  to  be  personally  barred  from  the  use  of  real  diligence. 
Neither  is  it  alleged  thai  the  proper  party  to  be  called  in  an 
action  of  adjudication  upon  an  entailer's  debt  is  tho  heir  of 
entail  in  possession,  and  the  trustee  upon  his  sequestrated 
estate,  where  the  heir  is  under  sequestration.  But  the  pleas 
maintained  by  the  defenders  are — let,  That  tho  execution  of 
a  parliamentary  trust  for  the  purpose  of  selling  portions  of  the 
entailed  estate,  in  order  to  pay  off  entailer's  debts  and  other 
burdens,  renders  adjudication  of  the  estate  at  tho  instance  of 
the  creditors  incompetent,  at  all  events  in  so  far  as  regards 
those  portions  of  the  estate  as  to  which  the  statutory  powers 
of  sulu  have  been  conferred  on  the  trustees  ;  and,  2d,  That,  in 
any  view,  the  action  of  adjudication  ought  to  have  been  direct- 
ed against  the  parliamentary  trustees  ;  and  that,  as  they  have 
not  been  called  us  parties,  the  summons  ought  to  bo  dismissed. 
"  The  Lord  Ordinary  has  been  unable  to  adopt  either  of  these 
pleas.  He  thinks  that  real  diligence  at  the  pursuer's  instance 
cuuuut  be  stopped,  because  of  the  constitution  of  a  parliamen- 
tary trust,  to  wiiich  it  is  not  alleged  he  has  acceded,  or  that 
the  remedies  tor  the  attachment  of  his  debtor's  estate,  which 
would  otherwise  have  been  available  to  this  creditor,  has  been 
affected  by  the  constitution  of  snch  trust.  The  trustees  ate 
not  iufeft  in  the  estate,  aud  their  powers  of  sale,  although  at- 
tempted to  be  acted  on,  have  not  been  carried  into  effect,  the 
lands  being  confessedly  still  Unsold.  Although,  therefore,  for 
tbo  benefit  of  the  heir  of  entail,  the  means  of  paying  off  the 
entailer's  debts  bos  been  provided  by  the  statute,  and  may  be 
made  available  for  that  purpose,  this  cannot  interfere  with  tho 
legal  rights  of  creditors  to  make  effectual  their  debts  omni 
habile  nwdo.  The  statute  <ontains  no  provision  depriving  tbu 
creditors  of  their  right  to  use  diligence  for  recovery  of  their 
debts  :  Neither  does  it  confer  upon  the  creditors  any  power  of 
compelling  the  heir  in  possession  of  the  estate  for  the  time,  or 
the  statutory  trustees,  to  exercise  the  power  of  sale,  so  as  to 
realise  funds  for  payment  of  the  debts  which  affect,  or  may  be 
made  to  affect,  the  entailed  estate.  And  farther,  the  statutory 
power  of  sale  is  confined  only  to  a  portion  of  the  lands  forming 
the  entailed  estate,  and  embraced  within  the  conclusions  of 
this  action  of  adjudication.  The  Lord  Ordinary  cannot  bold, 
in  Ibis  state  of  matters,  that  the  parliamentary  trust  st  all  Inter- 
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feres  with  the  competency  of  the  real  diligence  to  which  the 
pursuer  baa  found  it  necessary  to  resort :  And,  as  to  the  neces- 
sity of  these  proceedings  being  directed  against  the  trustees,  it 
appears  to  the  Lord  Ordinary  that  this  ia  not  a  well  founded 
plea.  On  the  principle  recojmbjed  in  the  ranking  of  Campbell 
of  Eddeiline's  Creditors,  14th  July  1801,  where  the  trustees 
were  infeft,  and  of  Campbell  v.  Campbell,  11th  July  1828,  and 
other  cases,  the  trustees'  creditors  are  entitled I  to  lead  adjudi- 
cation of  their  debtor's  estate,  by  proceedings  against  their 
debtor,  without  calling  the  trustees, — or,  when  the  debt-  r  is 
dead,  against  his  heir.  The  lord  Ordinary  does  not  think 
that  the  circumstance  of  the  trust  being  statutory,  affects  the 
application  of  the  principle  ;  and  there  appears  to  him  no 
peculiarity  in  the  provisions  of  the  statute,  to  make  this  an 
e  ice  pi  i  anal  case." 

The  defender  reclaimed,  and  pleaded — The  Lord  Or- 
dinary's use  of  the  expression  "preliminary  defences," 
was  incorrect.  There  were  here  no  preliminary  defences, 
those  being  defences  which  can  occur  only  in  an  action 
of  reduction.  The  first  and  second  defences  were  dila- 
tory; and  it  was  for  the  Court  to  consider,  whether  the 
parties  whom  the  defender  maintained  ought  to  be  called, 
should  not  be  made  parties  to  the  action — Bell  v.  Willi- 
son,  8th  July  1822,  House  of  Lords ;  Brown  v.  Wemyss 
and  Walker,  25th  May  1827 ;  Benoet  v.  Reid's  Trus- 
tees, 27th  May  1826.  But  the  third  and  fourth  defen- 
ces were  altogether  peremptory — that  is,  on  the  merits — 
and  it  was  incompetent  to  dispose  of  them  in  any  nay 
until  a  record  had  been  made  up.  Under  the  statute, 
the  lands  now  proposed  to  bo  adjudged  were  vested  in 
trustees  for  a  special  purpose — viz.  for  sale,  in  order  to 
the  payment  of  certain  debts,  including  those  on  which 
the  present  action  proceeded.  Now,  the  two  last  being 
clearly  pleas  on  the  merits,  could  not  be  disposed  of 
without  a  record, — and  yet  the  Lord  Ordinary  had,  in 
some  sense  at  any  rate,  already  disposed  of  them. — Ceils, 
26th  May  1851,  House  of  Lords,  per  Lord  Chancellor. 

[Lord  Jiatice-Cirri.~B\il  what  is  your  plea  on  the  merits  >) 

We  plead  that  the  lands  included  in  the  act,  cannot  be 
adjudged  in  respect  of  the  operation  of  the  act. 

tLord  Jutttct-Clerk.— That  is  just  an  objection  to  the  compo- 
;ncy  of  the  diligence  of  adjudication  as  regards  these'  lands.] 
The  pursuer  answered — The  whole  pleas  of  the  defen- 
der were  untenable,  for  the  plain  reason,  that  the  act 
operated  no  divestiture  of  the  heir  until  a  sale  had  ac- 
tually taken  place.  The  act  gave  a  power  to  sell,  and 
nothing  more.  The  trustees  had  no  right  to  intromit 
with  the  rents;  and  the  heir  retained  all  his  rights,  in 
exercise  of  which,  he  had, ranee  the  date  of  the  act,  granted 
a  bond  of  provision  over  the  lands. — Riddell  v.  Scott, 
9th  March  1850.  There  was  no  necessity  for  making 
up  a  record,  and  the  whole  defences  fell  to  be  repelled. 

The  defender  replied — Admitting  that  the  Lord  Or- 
dinary's judgment  was  good  in  repelling  the  third  and 
fourth  pleas  in  so  far  as  preliminary,  the  Court  could  go 
no  farther  than  to  adhere.  They  could  not,  as  the  pur- 
suer seemed  to  wish,  dispose  of  these  pleaa  altogether, 
because,  being  on  the  merits,  a  record  was  necessary. 
If,  therefore,  the  Lord  Ordinary  was  to  be  held  right  so 
far  as  he  had  gone,  the  Court  could  not  go  farther,  but 
must  adhere,  and  remit  to  the  Lord  Ordinary  to  proceed 
in  making  up  a  record. 

LordJiutia-Clrrk.—l  have  no  difficulty  on  either  of  the  points 
before  us,  though  the  wording  of  the  interlocutor  may  perhaps 
require  to  be  a  little  altered.  In  thejfc-M  place,  it  is  quite  clear, 
that  a  statute  empowering  the  sale  of  lands  for  entailer's  debt, 
ought  never  to  be  allowed:  as  a  ground  for  stopping  an  adjudi- 
cation.    For  what  has  taken  place  here?  A  statute  was  ob- 


tained for  selling,  no  doubt ;  but  It  is  now  fifteen  yean  sine* 
that  act  was  obtained,  anil  during  all  tout  period,  not  an  acre 
has  been  sold  for  the  debts.  There  was,  ot  course,  this  advan- 
tage in  getting  the  act,  that  It  afforded  a  better  and  cheaper 
mode  of  selling,  than  by  the  ordinary  method  of  adjudication; 
bat  it  was  to  give  the  creditors  the  benefit  of  that  easier  sale, 
tbat  the  act  was  passed.  No  sale,  however,  has  been  made;  the 
only  one  attempted,  was  bungled.  Accordingly,  the  creditor! 
bring  this  adjudication, — and  ou  what  ground  can  it  be  aid 
to  be  incompetent  T  The  defender  is  the  heir  in  possession,— the 
right  of  property  remains  in  him, — and  therefore  the  creditors 
proceed  against  him,  from  whom  only  the  lauds  can  be  ad- 
judged. Then  it  is  not  necessary  to  call  the  trustees, — and  they 
make  no  appearance  As  to  sisting  Dudgeon's  heiis,  the  idea 
of  calling,  in  an  adjudication  for  the  entailer's  debt,  a  party 
liable  in  damage  for  non-implement  of  an  attempted  side,  is 
quite  preposterous,  bo  much  for  the  dilatory  pleas.  But,  then, 
the  same  plea  is  substantially  renewed  in  the  two  next  Pnc- 
tically,  I  think  they  are  the  same,  and  the  pleas  ought  rightly 
to  be  all  treated  as  dilatory.  But  assuming  the  two  lut 
pleas,  from  the  mode  in  which  they  are  worded,  to  bo  pre. 
liminary,  they  do  not  require  probation,  but,  being  directed 
to  the  dismissal  of  the  action,  may  be  repelled  at  once,  with- 
out a  record.  1  quite  agree  with  the  observations  of  the  Lord 
Chancellor  in  the  case  ot  Qeila,  but  tbey  do  not  affect  this  isse. 
The  pleas  here  resolve  into  an  objection  to  the  competency  of 
the  adjudication  ;  they  are  not  pleas  on  the  merits,— Ihej 
amount  simply  to  an  objection  to  tbe  diligence  proceeding, 
and  a  record  is  unnecessary  to  the  disposal  of  them.  1  am 
prepared,  therefore,  to  dismiss  the  two  first  pleaa  as  dilatory, 
and  tbe  third  and  fourth  as  preliminary,  and  to  remit  to  tin 
Lord  Ordinary  to  proceed  with  the  adjudication. 

Lord  Medn.yn.-~  Thestatnlc  contains  a  distinct  clause  that  the 
beir  sliall  continue  to  enjoy  all  his  powers  as  heir.  I  caimot 
see,  therefore,  tbat  the  trustees  ought  to  have  been  called,— and 
Dudgeon  has  nothing  to  do  with  the  case.  Then  tbe  other  pie* 
is  in  fact  founded  on  the  existence  of  this  parliamentary  trust. 
That  whs  created  in  one  muse,  uu  doubt,  to  prevent  adjudica- 
tion, but  bow  f  By  the  sale  of  the  lands.  But  the  trustees 
were  only  to  sell  when  called  on  by  the  heir.  He  may  or  Buy 
not  have  called  on  them  to  do  so ;  but  the  fact  remains,  that 
this  act  was  passed  in  1836,  aud  yet  the  creditors  are  not  paid. 
In  these  e  ileum  stances,  can  tbey  not  adjudge  I  How  are  they 
excluded  !  I  here  is  no  clause  in  the  act  excluding  them.  The 
counsel  for  the  defender  speaks  of  accession  to  the  act  on  tb« 
part  of  the  creditors, — but  there  was  no  accession,  except  that 
they  came  forward  and  said  they  bad  debts,  and  wanted  tbem 
paid.  At  any  rate,  however,  there  is  uo  clause  excluding  ad- 
judication. 

Lord  Coe-bwn. — 1  was  at  first  led  away  by  the  plausibility  of 
the  statement  on  the  part  of  the  defender,  and  supposed  thai 
tbe  heir  was  divested,  and  that  the  trustees  were  actually  in 
possession  ;  but  I  rind  now  that  tbat  was  a  mistake,  and  there- 
fore agree  with  your  Lordships.  Then,  on  the  point  of  lorn, 
I  think  tbe  first  and  second  pleas  should  not  tie  called  preli- 
minary ;  they  are  dilatory,  and  go  to  prevent  the  case  being 
decided.  Tiic  only  point  on  which  1  have  some  doubt  is, 
whether  there  should  not  have  been  a  record  on  the  third  and 
fourth  pleas,  because  these  pleas  are  to  the  effect  that  the 
lands  cannot  be  adjudged.  That  no  proof  is  required,  is  no 
reason  why  there  should  not  be  a  record.  If  he  had  withdrawn 
the  first  and  second  pleas,  and  stated  merely  that  tbe  estate 
was  not  liable  to  be  adjudged,  would  that  not  have  required 
a  record  T 

Lord  Moray  — I  agree  with  your  Lordship. 

Lord  Jtatia-Cttrk.— This  is  an  objection  to  the  diligence  of 
adjudication  proceeding,  and  the  case  is  analogous  to  that  of 
a  multiple  poinding,  where  an  objection  is  made  to  the  compe- 
tency of  the  action.  There,  you  just  sustain  tbe  process;  and 
so  here,  what  I  would  propose  is,  to  repel  the  first  aud  second 

Eleas,  as  dilatory.   1  do  not  say  the  otheni  are  not  dilatory  also; 
ut  as  they  are  stated  to  be  otherwise,  I  take  them  as  stated, 
and  would  sustain  tbe  competency  of  the  adjudication. 
The  Court  pronounced  the  following  interlocutor :-  - 

"Becalsofar,  and  vary  the  Interlocutor,  as  to  repel  the  first 
two  defences,  which  are  dilatory,  and  repel  the  other  objec- 
tions to  the  competency  of  this  summons  of  adjudication,  which 
are  proper  objections  to  the  diligence  of  adjudication  proceed- 
ding ;  sustain  the  same  as  competent :  And  the  whole  defen- 
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eft  Mated  being  thus  repelled,  remit  to  the  Lord  Ordinary  to 
proceed  with  I  tie  adjudication,  wltl  due  regard  to  the  wbolu  de- 
fences being  disposed  of:  Fiu.l  the  defender  liabln  in  additional 

expenses;  appoint  an  account,"  &c. 

I*rrf  Ordinary,  Cowan. — Act  Dean  of  Futility  (Anderson), 
Mnre;  Patrick.  M-Ewcn  ami  Carmen t,  W.8.  Agtati.  —  Alt. 
Sh»w;  William  Mulr,  S.S.C.  AgmL— T.  Cfcrt— (W.G.T.) 

5(A  December  1851. 

First  Division. 

No.  36.— Sootar,  Parmer,  v.  60UTAR,  De/ender. 

Process — Deposition  under  a  Reference. 
In  tbie  case,  there  was  a  reference  to  oath,  and  the 
qotttion  discussed  was  the  import  of  the  deposition.  In 
tie  course  of  the  advising,  it  was  observed  by  the  Lord 
Justice-General,  and  concurred  in  by  the  Court,  that 
"it  is  the  duty  of  the  Sheriff-substitute  or  commissioner 
tiling  a  deposition  under  a  reference  to  oath,  to  put 
snrh  questions  as  seem  to  him  proper  to  get  at  the  whole 
troth  on  the  points  referred,  whether  or  not  these  ques- 
tions are  agreeable  to  the  pursuer  or  defender." 

AH.  Sol. -Gen.  (Deaf);  Geo-  Smith,  W.8.  Agent.— AU.  Inglis, 
P.  Fraser;  Graham  Blnny,  W.S.  Agent— (F.H.) 

5th  December  1851. 
First  Division, 
No.  37. — James  Clark's  Exkcctors,  Pursue™,  v. 
Johx  Hardir's  Kxecutbix,  Defender, 
Twine — Legacy— A  ttttaior  b/qvealhed  the  rnidue  of  hit  alais  to 
Ui  AiUrtn,  payahle  to  them,  "  their  heirt  or  auigncet,"  in  equal 
ibm,  upon  the  yowigett  attaining  the  age  of  eighteen.    The  tettle- 
•at  further  declared,  that  if  any  one  of  the  children  died  inlettate 
tefore  referring  payment,  the  vvtre  of  rueh  prcdeceaser  should  be 
ptyable  to  hit  or  her  kciri,  ahom  failing,  to  the  lurvivore.    Held, 
[itthi  abienet  of  any  indication  of  an  opporitc  intention),  that  the 
donation  to  aengneti,  and  the  power  of  letting  impliedly  given  to 
lie  l"jalta,  made  the  legatiet  vest  a  morte  tettatoris. 
This  action  of  count,  reckoning  and  payment,  was 
"used  ig  the  following  circumstances. 

The  late  John  Hardie  died  in  August  1838,  leaving 
>ea  children,  of  whom  two,  Isabella  and  Mary,  were  born 
of  »  first marriage,  the  remaining  eight,  being  the  chil- 
dren of  the  defender,  his  surviving  widow. 

The  defender  was  the  sole  surviving  and  accepting 
trustee  under  her  deceased  husband's  settlement.  That 
deed  appointed  the  trustees  therein  named  to  pay  to  the 
defender,  in  case  of  her  survivance,  the  sum  of  ,£1000, 
npon  the  youngest  child  attaining  the  age  of  eighteen. 
Hie  deed  contained  the  following  declaration : — 

"Declaring  that  the  said  Mary  Paterson  shall  have  full 
Vvner  to  test  on  the  said  sum  of  X 1000,  as  well  as  the  furniture, 
»ft>r  niy  death,  and  that  even  before  the  same  shall  have  be- 
come payable,  which  shall  be  as  effectual  to  those  in  whose  fa- 
TMrihenurdo'ao.asif  the  money  were  actually  paid  to  her." 
The  third  provision  of  the  deed  was  in  the  following 

"Mr  mid  trustees,  after  satisfying  my  debts,  and  laying 
uiiie  to*  provision  of  €1000  sterling  to  my  spouse,  as  above 
nientioncd,  shall  lay  out  the  residue  of  my  means  and  estate, 
writable  and  moveable,  in  such  way  and  manner  as  they 
■nay  tUnk  proper,  and  bestow  the  rents,  interest,  and  profits 
"long  therefrom,  in  upbringing,  clothing,  and  educating  my 
jonogtr  children,  John,  Robert,  Graham,  Margaret,  Elizabeth, 
L«herine,  Janet,  and  Henry  Hardie,  and  any  other  child  or 
cfcildreu  to  be  procreated  of  my  body,  until  the  youngest  of 
ben  ihall  attain  the  age  of  eighteen  years  complete ;  and  as 
t  itssj  wish  that  these  my  youngest  children  should  live  In 
toflj  with  the  said  Mrs,  Mary  Paterson,  their  mother,  my 
lalJ  trastoai  shall  in  that  event  pay  to  her  the  said  rents,  in. 


terest  or  profits,  and  her  receipt  therefor  shall  be  sufficient  to 
them  :  Duclariug  always,  that  should  my  said  trustees  consi- 
der the  rents,  interest  and  profits  of  my  means  and  estate  not 
sufficient  for  upbringing  and  educating  my  younger  children 
in  a  manner  suitable  to  their  station,  then  and  in  that  case 
they  shall  have  foil  power  to  uplift  and  bestow  such  part  or 
parts  of  the  stock  or  capital  as  they  may  deem  necessary  and 

R  roper  in  the  circumstances  of  the  case  :  Declaring  farther,  as 
;  is  hereby  expressly  provided  and  declared,  that  it  shall  be 
competent  to,  and  in  the  power  of  the  said  trustees  to  advance 
and  pay  to  all  or  any  one  of  my  said  younger  children,  before 
tbe  youngest  attain  the  age  of  eighteen  years  as  aforesaid,  a 
sum  not  exceeding  £100  sterling,  should  they  see  It  necessary 
and  proper  for  settling  or  fitting  out  such  child  or  children  in 
the  world — which  sum  or  sums.that  may  be  so  advanced  being; 
always  imputed  In  part  of  the  share  or  shares  of  the  residue  of 
my  means  and  estates,  as  after  mentioned,  of  the  Individual 
or  individuals  to  whom  such  advances  may  be  made ;  and  it 
is  hereby  provided  and  declared,  that  upon  such  advance  no 
interest  shall  be  chargeable,  but  that  any  child  or  children  to 
whom  such  advance  has  been  made,  or  who  may  otherwise 
have  left  tbe  family,  shall  have  no  claim  for  board  or  other 
allowance  until  the  period  assigned  for  a  division  of  my  means 
and  estate  shall  arrive,  as  after  mentioned,  when  he  or  she 
shall  receive  payment  of  the  balance  only,  of  his  or  hersbaia 
of  my  means  and  estate,  as  after  mentioned." 
Tub  fifth  provision  was  as  follows: — 

"  As  soon  after  my  said  youngest  child  shall  have  attained 
the  age  of  eighteen  years  complete,  my  said  trustees  shall .  .  . 
.  .  .  convert  the  remainder  of  my  means  and  estate,  heritable 

and  moveable.  Into  cash, and  pay  or  apply  tbe  sama 

equally  amongst  my  sons  and  daughters  following, — via  Isa- 
bella, Mary,  John,  Robert,  Graham,  llargare  I,  Elisabeth,  Cathe- 
rine, Janet,  and  Henry  Hardie,  and  any  other  child  or  chil. 
dren  that  may  be  procreated  of  my  body,  their  heirs  or  assig- 
nees, share  and  share  alike." 
The  deed  also  contained  the  following  declaration : — 

"And  I  do  hereby  declare,  that Id  the  event  of  either  of  the 
said  Isabella  or  Mary  Hardie,  children  of  my  first  marriage, 
dying  Intestate,  and  before  receiving  payment  of  the  share  of 

my  means  payable  to  each  of  them, tbe  share  of  such 

deceaser  shall  descend  to  the  heirs  of  her  body,  and  failing 
heirs  of  tbe  body  of  either  of  them,  to  tbe  survivor,  exclusive 
of  the  children  of  my  second  marriage ;  and  declaring  like- 
wise,  that  in  the  event  of  any  of  my  said  children  of  my  mar- 
riage with  the  said  Mrs,  Mary  Paterson  dying  intestate,  and 
without  heirs  of  their  bodies,  before  receiving  payment,  tbe 
share  or  shares  of  tbe  child  or  children  so  dying  shall  be  divi- 
ded equally  among  the  surviving  children  of  my  said  second 
marriage,  excluding  those  of  my  lint  marriage." 

Catherine  married  James  Clark  in  December  1840. 
There  was  no  written  marriage-contract,  and  both  spouses 
died  without  issue  before  the  youngest  child  of  the  tes- 
tator attained  the  age  of  eighteen,  Catherine  having  sur- 
vived her  husband  for  two  years. 

If  Catherine's  legacy  had  vested,  it  was  now  payable 
to  the  pursuers,  as  the  executors  of  her  deceased  husband, 
to  whom  her  right  had  passed  by  the  legal  assignation 
implied  in  marriage.  The  present  action  was  raised  on 
that  footing. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Finds  that  a  share  of  the  residue  of  the  trust-estate  of  tba 
testator,  the  deceased  John  Hardie,  vested  in  his  late  daughter 
Catherine  Hardie  or  Clark,  she  having  survived  her  father : 
Finds  that  the  said  share  now  belongs  to  the  pursueis  ;  and 
therefore  ordains  tbe  defender,  as  the  surviving  trustee  of  the 
deceased  John  Hardie,  to  exhibit  and  produce  in  process  apat- 
ticular  state  and  account  of  the  trust-estate,  means  and  effects, 
as  concluded  for  in  the  first  conclusion  of  the  summon!),  and 
decerns ;  and,  before  farther  answer,  appoints  the  cause  to  be 
enrolled. 

"  Note. — The  Lord  Ordinary  has  had  difficulty  in  reconciling 
all  the  clauses  of  the  settlement  left  by  the  deceased  John  Har- 
die, to  any  one  view  of  the  question  raised  in  this  process,  via. 
Whether  the  shares  of  the  residue  of  his  estate  provided  to  his 
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children  vented  a  Marie  fa 


it  vest  till  the  youngest 


tor  hod  the  latter  result  in  view.  But,  after  the  beat 
deration  he  has  been  abb  to  bestow  upon  the  case,  tho  Lord 
Ordinary  thinks  that,  taking  the  whole  settlement  together, 
the  sound  construction  is,  that  the  children's  shares  are  made 
to  vest  from  the  date  of  the  testator's  death,  and  lie  has  there- 
fore found  that  the  pursuers,  the  representatives  of  the  late 
James  Clark,  the  husband  of  the  testator's  daughter  Cathe- 
rine, are  entitled  to  her  share  of  the  residue  of  the-  trust-estate, 
along  with  the  other  rtaiduaries,  although  she  predeceased  the 
date  of  the  youngest  child  reaching  the  age  of  eighteen,  seeing 
that,  if  a  share  vested  in  Catherine  by  surviving  her  father, 
which  she  did,  it  passed  to  her  husband  by  the  legal  assigna- 
tion of  marriage,  and  now  belongs  to  his  representatives." 

The  defender  reclaimed. 

Dean  of  Faculty  and  Penney  for  reclaimer — 
It  has  been  settled  generally,  that  where  there  is  not  a  simple 
destination,  but  a  destination  over,  the  right  of  the  party  pri- 
marily favoured,  depends  on  his  surviving  the  term  of  payment. 
Here,  there  is  a  destination  over  to  the  survivors.  The  patty 
primarily  favoured  died  intestate  without  heirs  before  the 
term  of  payment  The  very  case  has  occurred  which  the  testa- 
tor contemplated,  and  on  the  occurrence  of  which  he  desired 
that  the  survivors  should  succeed.  Is  there  anythio/  In  the 
terras  of  this  clause  which  shull  prevent  this  Intended  result 
from  being  reached  F  The  utmost  effect  of  tho  words  is,  that  a 
power  of  testing  is  given  by  implication  to  the  children,  as  it 
is  expressly  given  to  the  widow.  But  the  words  gono  further. 
There  is  no  inconsistency  in  a  declaration,  that  if  the  party 
primarily  favoured  died  without  heirs,  and  without  testing,  a 
certain  party  should  take.  There  is  an  attempt  ou  tbe  part  of 
tho  relatives  of  the  husband  to  carry  off  these  funds — which  is 
tbe  very  last  thing  which  could  be  intended  by  tbe  testator. 
It  will  nut  do  to  nay,  that  the  term  '  assignees'  implies  here  a 
power  to  assign,  and  that  a  power  to  assign  implies  vesting — 
See  Bell  v.  Chcape,  May  21, 1646.  Besides,  the  power  of  assigna- 
tion and  of  testing,  conferred  on  tbe  legatees,  would  have  been 
given  by  tbe  law  itself  if  the  legatees  took  a  vested  interest 
The  Inference  is,  therefore,  that  no  vested  interest  was  given, 
since  it  was  necessary  to  give  them  these  novels  expressly,  or 
at  least  by  direct  implication.  Tbe  two  cases  relied  on  on  the 
other  side  don't  apply.  In  the  case  of  Kennedy,  it  was  not 
found  that  the  legacy  vested  asnftMMwii;  and  In  the  case  of 
Robertson,  the  question  was  merely  whether  a  liicrentcr  and 
ftar  could  concur  in  a  division  of  the  fund. 

MarthaU  and  P.  Prater  for  pursuers — 
The  testator  here  gives  all  the  powers  held  by  a  party  hav- 
ing a  vested  interest— See  Kennedy  v.  Thorn,  July  20,  1841  ; 
Bobertson  v.  Davidson,  Nov.  24, 1846.  An  important  element 
in  this  case  is,  that  at  the  time  this  settlement  was  made,  the 
party  had  ten  children  alive.  If  the  construction  contended 
for  on  the  opposite  side,  be  that  which  is  to  be  held  as  in  the 
view  of  the  testator,  he  must  have  contemplated  the  possibility 
of  some  of  the  legatees  attaining  the  age  of  40  years  without 
having  n  vested  interest.  It  is  not  probable  that  such  whs  his 
Intention.  Farther,  a  part  ot  the  capital  wasrxpressly  declared 
payable  to  them.  Suppose  one  of  their  children  had  granted 
an  assignation  before  the  youngest  attained  the  age  of  eighteen, 
could  not  the  assignee  have  claimed  ?  As  to  the  destination 
over,  which  is  relied  on  by  the  reclaimer,  that  is  not  an  uncon- 
ditional destination.  It  was  to  be  effectual  only  If  the  parties 
primarily  favoured — tbe  predecease!* — had  not  tested.  Be- 
sides, it  is  not  unimportant  to  observe,  that  this  provision  was 
given  as  in  lieu  of  legitim. 

iorrf  Juttia-Otarral. — Every  rase  of  this  kind  must  turn 
noon  its  own  circumstances ;  and  no  canon  of  universal  and 
Inflexible  construction  con  be  derived  from  other  cases. 

We  must  look  at  the  whole  deed ;  nnd,  In  doing  so,  I  find 
that  the  provision  in  favour  of  the  widow  affords  us  much  as- 
sistance in  dealing  with  tbe  question  before  us.  She  has  ex- 
press powers  of  vesting  on  her  provision  of  £1000,  which  shews 
clearly  enough  that  he  believed  she  had  a  vested  interest 

The  clauses  containing  the  provisions  to  children  lead  me 
to  (lie  same  conclusion  with  reference  to  these  provisions. 
The  sums  are  made  payable  to  '  assignees.'  What  does  that 
word  mean,  if  it  was  not  intended  that  the  legatees  should 


assignation 


have  power  to  assign  *    Now,  here  we  have  n 
arising  ex  lege  from  marriage. 

It  is  not  unimportant  to  observe,  also,  that  this  fund  is  pay- 
able in  lieu  of  legitim — a  fund  In  which  children  have  a  vested 
Interest  from  their  father's  death. 

I  also  notice,  that  the  fund  was  to  lie  in  the  hands  of  trus- 
tees to  defray  tho  cost  of  the  upbringing  of  these  children. 
They  hod  also  powers  to  make  advances  out  of  tbe  capital. 
which  was  ultimately  to  be  paid  over  to  them  under  deduction 
of  such  advances.  This  direction  assumes,  that  the  funds  were 
theirs  from  the  testator's  death. 

la  short,  we  have  here  all  the  necessary  indications  to  solve 
the  question,  whether  or  not  the  testator  intended  these  chil- 
dren to  take  a  vested  iuterest     I  am  therefore  for  adhering. 

Lord  Fulltrton — I  am  of  the  sauie  opinion  ;  and  think  this 
one  of  tbe  weakest  cases  for  a  plea  of  vesting  that  I  ever  saw. 
There  may  be  cases  in  which  a  destination  to  heirs  and  assig- 
nees, and  a  power  of  testing,  would  not  be  conclusive  of  the 
point  But  it  must,  in  such  coses,  be  mode  very  clear,-  that 
the  maker  intended  the  provision  not  to  vest 

But,  apart  from  the  destination  to  assignees,  and  the  power 
of  bequest,  there  is  here  no  case  at  all  against  the  vesting.  No 
doubt,  payment  is  postponed  till  tbe  youngest  child  shall 
attain  the  age  of  18.     But  this  by  no  means  excludes  vesting. 

I  appruhoud,  that  a  legacy  which  the  legatee  con  assign  or 
test  upon  is  a  legacy  which  vests,  unless  there  is  the  strongest 
evidence  of  intention  that  it  shall  not  vest 

The  argument  on  tbe  other  side  seems  to  reduce  itself  to 
this,  that  because  powers  implied  In  vesting  have  been  actually 
given,  therefore  the  legacy  does  not  vest.  Bat  that  will  not 
do ;  and  1  am  clear  for  adhering. 

Lordi  Cunittghumt  and  Ivory  concurred. 

The  Court  adhered. 
Lord  Ordir.org,  Vioad.—Aci.  Marshall,  P.  Fraser ;  Andrew 
Ilowden,  W.S.  Agent.— Alt.  Dean  of  Faculty  (M'Nrill),  Penney  : 
Archibald  MelviUe,  W.S.  AgeM.— W.  Clerk.— iF.H.) 


1651. 
Fibbt  Division. 
No.  36. — Thomas  Nisbet  and  others,  Claimant*,  v. 
The  Hon.  Mas.  Hawke,  Claimant. 
Testate  or  Intestate — Succession — A  tatator  titled  hii  whole  pro- 
perty, heritable  and  moveable,  won  Inufn,  for  diviiion  among  tki 
children  of  A,  lie  children  of  B,  and  C,  in  three  tqaal  stares.     The 
deed  declared,  that  if  A,  B,  or  C,  or  any  beneficiary,  impugned  it, 
the  party  challenging  thould  forfeit  all bent fit  under  it,  not  only  for 
himtef,  but  alto  for  bit  children.     A,  being  the  trutler't  heir-ot- 
lirw,  lucaufully  challenged  the  deed  an  deathbed,  to  far  at  it  mat  a 
amc/^anw  of  heritage.     Held  that  the  forfeited  ihart  of  A'*  chil- 
dren in  the  moveable  cttate  did  not  fail  to  be  dealt  fit  h  at  intetlaU 
tueoation,  but  loot  equally  divitible  among  the  other  benefidarict. 
This  was  a  multiplepoinding  in  which  the  fund  in  medio 
consisted  of  the  forfeited  snares  of  two  beneficiaries  un- 
der the  trust  --settlement  of  tbe  late  Thomas  N  isbet. 

The  truster  possessed  both  heritable  and  moveable 
property  to  a  large  amount.  He  was  the  youngest  of 
three  brothers,  of  whom  the  eldest  was  Robert  Nisbet, 
and  the  second  was  Ralph  Compton  Nisbet,  who  was 
consequently  his  heir-of-line  and  of  conquest.  lie  hud 
also  a  sister,  the  claimant  Mrs.  Hawke. 

The  trust-deed  disposed  of  the  estate  as  follows : — 

"  1  hereby  direct  and  appoint,  that  until  my  estate  shall  l« 

realised  and  converted  into  money,  and  divided  and  applied 


three  equal  parts,  and  applied  as  follows, — vis  One- third  sham 
shall  belong  to  the  children  of  the  said  Robert  Nisbet,  my  bro- 
ther, other  than  his  eldest  daughter  (Mary  Nisbel),  on  whom 
I  have  settled  the  foresaid  annuity  of  £30,  vis.  Thomas,  Robert, 
and  Hannah  Nisbet.  and  the  survivors  or  survivor  of  tliem, 
share  and  share  alike,  and  the  same  cliall  be  annnolly  paid 
over  to  them  accordingly ;  another  of  the  said  third  shares 
shall  belong  to  tbe  children  of  the  said  Ri.luh  Coniptou  Xiabcl. 
my  brother,  vis.  Mary  and  Louisa  Nwlnt.  in  equal  sbnrus,  '• 
to  the  survivor  whollv,  and  shall  iu  like  iiutm.ei  be  paid  ov, 
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In  [horn,  or  «umror  of  tlicm  ;  and  the  remaining  third  nlmre 
nf  llie  said  free,  annual  proceeds  shall  belong  to,  aud  be  paid 
over  to  Martin  Bladen  Edward  Hawke,  second  bod  of  the  m«i- 
ri*e;c  lietwcen  the  fiaid  deceased  Martin  Hawks  and  Mrs.  Han. 
ijfih  Nlsbet  or  Hawke,  my  sinter  ;  and  In  the  event  of  hie  pre- 
deceasing  his  mother,  then  the  said  third  share  of  free  annual 

[roceeds  shall  be  paid  to  the  said  Mrs.  Hannah  Nishet  or 
l.iwke  during  her  lifetime  ;  and  failing  both  the  said  Martin 
Blarlcn  Edward  Hawse,  nnd  the  said  Mrs.  Hannah  Nisbet  01 
Hnwkc,  Wfore  the  division  of  the  capital  of  said  residue,  then 
the  said  third  share  of  the  free  annual  produce  shall  belong, 
ODr-balfto  the  children  of  my  brother  Robert,  exclusive  nf  his 
jiJ  eldest  daughter,  equally,  share  and  share  alike  ;  and  the 
ntlicr  lialf  t<>  the  children  of  my  brother  Ralph,  equally,  share 
and  share  alike." 

After  the  estate  was  realized  and  converted  into  money, 
■m  J  after  payment  of  debts  and  legacies,  the  truster  ap- 
pointed the  residue  to  be  divided  as  follows: — 

'■  And  my  said  trustees  shall  then  divide  the  reaidue  of  mj 
■b'lle  means  and  estate  into  three  equal  parte,  and  shall  as- 
sign ami  make  over  one  of  these  shares,  with  and  under  the 
burden  after  mentioned,  to  and  among  the  children  of  the  said 
Robert  Nisbet,  my  brother,  other  than  his  said  eldest  daughter, 

sunnily,  share  and  share  alike and  I  appoint  my 

Mid  tiustees  to  assign  and  makeover  another  just  and  equal 
third  part  of  said  residue  to  and  in  favour  of  my  nieces,  Mary 
and  Louisa  Nisbet,  the  daughters  of  my  said  brother  Ralph, 
equally,  share  and  share  alike,  and  to  the  survivor  of  them  j 
And  1  appoint  the  trustees  to  lend  oat,  on  good  heritable  or 
personal  security,  or  to  Invest  in  the  public  funds,  or  In  some 
otlier  established  funds  or  stocks,  or  in  such  other  manner  as 
they  shall  think  proper,  the  remaining  third  part  of  the  said 
free  residue,  taking  the  deeds  or  writings  constituting  the 
securities  or  Investments,  to  and  in  favour  of  the  said  Martin 
Hl*den  Edward  Hawke  In  liferent,  for  bis  liferent  use  allen- 
srly;  and  if  he  shall  predecease  his  mother,  to  and  in  favour  of 
the  said  Mis.  Hannah  Nishet  or  Hawke  in  liferent,  for  her  life- 
rent use  ,-illenarly  ;  and  to  and  in  favour  of  the  children  of  my 
said  brother  Robert,  other  than  bis  said  eldest  daughter,  to  the 
Client  of  one. half  of  the  said  third  share,  and  the  children  of 
my  brother  Ralph  to  the  extent  of  the  other  half  of  the  said 
third  share,  in  fee." 
The  deed  also  contained  the  following  declaration: — 

"  Declaring,  as  it  is  hereby  specially  provided  and  declared, 
tbst  if  either  of  my  brothers,  or  my  sister,  or  any  other  of  the 
beneficiaries,  shall  quarrel  or  impugn  the  validity  of  this  settle- 
ment, or  any  of  the  provisions  thereof,  the  parties  or  party  so 
quarrelling  or  impugning  the  same,  shall  not  only,  for  them- 
wlves,  himself,  or  herself,  but  also  for  their,  his,  or  her  children, 
pn  facte  forfeit,  amit,  and  lose,  all  right,  title  or  interest,  in 
Jr  (o  any  benefit  whatever  under  these  presents;  and  I  revoke 
ind  rucal  the  whole  provisions  thereby  settled  upon  the  par- 
ties or  party,  and  their,  his,  or  her  children,  who  shall  so  quarrel 
or  impugn  the  validity  hereof,  or  any  of  its  provisions." 

This  deed,  together  with  its  codicils,  was  dated  2d, 
5th,  and  8th  February  1846.  The  truster  died  on  the 
10th  of  that  month. 

In  the  course  of  the  same  year,  Ralph  Compton  Nis- 
Mt  obtained  decree  of  redaction  of  the  above  deed,  ex 
•aptie  ledi,  so  far  as  it  was  a  conveyance  of  heritage. 
He  thereby  forfeited  bis  children  Mary  and  Louisa  Nia- 
*fs  share  in  the  moveable  estate,  as  provided  in  their 
"avow  by  the  deed. 

The  question  in  the  -present  competition  was,  how  this 
iirfeited  share  was  tojJs  disposed  of.  lira.  Hawke,  the 
truster's  sister,  maintained  that  it  fell  to  be  disposed  of 
«  intestate  succession, — divisible  as  such  between  her- 
■clf  and  Robert  Nisbet,  aa  the  two  next  of  kin  of  the 
leeeased.  Robert  Nisbet's  children,  on  the  other  hand, 
naintained  that  the  forfeited  share  fell  to  tbe  other  bene- 
kiaries  under  the  deed,  as  if  tbe  division  appointed  by  the 
roster  bad  been  bipartite  from  the  first.  In  this  view, 
hey  chimed  the  whole  fund,  subject  to  one-half  of  the 
ifercnt  of  Mrs.  Hawke  and  her  son. 


The  Lord  Ordinary  pronounced  the  following  interlo- 

>'  Finds  it  admitted  that  the  children  of  the  heir-at-law  of 
the  truster,  who  wtie  constituted  beneficiaries,  to  the  extent  of 
one-tbird  of  the  trust-funds,  in  the  ultimata  division,  forfeited 
and  lost  their  share  by  the  express  terms  of  the  settlement,  in 
consequence  of  their  father  repudiating  the  settlement,  and 
claiming  tbe  heritable  estates  as  heir  :  Finds  that  the  other 
competitors,  by  the  said  repudiation,  sustained  a  great  loss, 
and  that  the  fund  now  remaining  for  division,  though  divided 
Into  two  shares  only,  Is  greatly  leas  than  the  truster  originally 
contemplated  :  Finds,  under  these  circumstances,  that  it  is 
presumable,  on  a  sound  construction  of  the  settlement,  and  on 
a  reasonable  interpretation  of  the  truster's  meaning  and  inten- 
tion in  that  deed,  that  the  forfeiture  of  the  third  share  should 
accrue  to  the  two  beneficiaries  who  adhere  to  the  settlement, 
so  us  to  compensate  and  indemnify  tbem  In  part  for  the  loss 
sustained  by  tbe  repudiation  of  the  lather  of  the  other  beneS  - 
claries,  as  aforesaid  :  On  these  grounds,  sustains  the  claim  of 
Thomas  Nisbet,  Robert  Nisbet,  and  Miss  Hannah  Nisbet,  as 
laid :  Repels  the  claim  of  the  Honourable  Mrs.  Hawke,  made 
as  next  of  kin,  without  prejudice  to  her  and  ber  son  enjoying 
their  liferent  of  the  one  half  of  the  fund  appropriated  to  that 
use  by  the  settlement,  as  now  ascertained  and  declared ;  Finds 
no  expenses  due. 

"  Note. — The  question  hero  raised  seems  to  have  been  re- 
peatedly considered,  both  in  this  country  and  in  England.  On 
the  one  hand,  the  beirs-at-law  contend,  that  while  the  truster, 
In  a  certain  event,  absolutely  revoked  and  declared  void  the 
one  share  of  the  general  fund,  he  made  no  special  destination 
of  the  fulfeited  share  to  the  remaining  beneficiaries,  but  un- 
conditionally recalled  the  bequest, — in  which  case  it  is  argued, 
that  it  must  go  to  the  next  of  kin,  as  unappropriated.     But 

intended  the  dlvii 

leuge  the  settlement ;  but  if  he  did,  h 
that  heir  to  be  excluded,  and  thus  d 
division  should  be  bipartite. 

"The  Lord  Ordinary  finds  it  Impossible  to  put  any  other- 
meaning  on  this  settlement.  Had  the  settlement  not  been 
challenged,  the  truster  clearly  meant  each  class  of  the  benefi- 
ciaries to  draw  equal  thirdi  of  a  fund  exceeding  £21,000 — i.  t 
£7000  each.  By  the  repudiation  of  the  heir,  the  twoassenting 
beneficiaries  will  now  draw  little  more  than  £4000  each.  It 
is  difficult  to  hold  that  the  truster  meant  their  divisions  and 
shares  to  be  farther  reduced,  by  excluding  these  beneficiaries 
from  the  forfeited  share  of  the  trust-fund. 

"  Accordingly,  the  opposite  construction  seems  to  have  been 
pot  on  similar  clauses  almost  in  every  analogous  case  that  can 
be  referred  to.  It  is  sufficient  to  lefer  to  Lord  Eldon's  elabo- 
rate judgment  in  Kerr  v.  Wauchupe,  in  1819,  (I  Bligh,  p.  1); 
and  to  tbe  able  nnd  perspicuous  argument  of  Sir  Thomas  PIu- 
mcr,  Master  of  the  Rolls,  in  the  case  of  Gicttou  t>.  Howard,  (1 
Bweuston,  p.  400).  The  other  authorities  bearing  on  the  case 
will  not  bis  found  to  impair  tho  weight  of  the  cases  now  cited." 
Mrs.  Hawke  reclaimed.     At  advising, 

Lord  Juitiet-General — On  consideration  of  the  able  argumen ts 
adduced  to  opposition  to  the  Lurd  Ordinary's  interlocutor,  and 
a  review  of  the  authorities  referred  to,  1  have  arrived  at  the  con- 
clusion that  the  judgment  ought  to  be  adhered  to. 

Looking  at  the  provisions  in  the  deed  and  codicils  of  the  tes- 
latur,  and  particularly  the  declared  forfeiture  in  regard  to  any  on* 
of  the  parties  favoured,  viz.  his  brothers,  or  auy  oilier  of  the 
beneficiaries  "who  shall  quarrel  or  impugn  the  validity  of  this 
settlement,  or  any  of  the  provisions  thereof,  the  party  or  par- 
ties so  quarrelling  or  impugning  the  same,"— I  cannot  entertain 
any  doubt,  that  ilie  attempt  of  Mrs.  Hawke  (certainly  one  of  ibe 
beneficiaries  along  with  her  sou)  to  depart  trom  the  special  pro- 
vision in  favour  of  herself  and  son,  and  to  betake  herself  to  a 
claim  as  next  of  kin,  and  as  entitled  to  the  whole  share  of  the 
succession  forfeited  by  her  brother,  the  heir  at-law,  is  an  actual 
quarrelling  and  Impugning  of  the  will  of  tbe  testator,  not  less 
palpable  than  thai  of  Ralph  Compton  Nisbet  the  heir-at-law. 

In  considering,  literature,  what  is  to  be  held  as  the  true  will 
and  intention  of  the  testator,  eflect  should  be  given  to  it  as  far 
as  Is  possible ;  and  seeing  that,  by  the  claim  of  the  heir-at-law 
on  the  head  of  deathbed,  the  value  of  the  heritage  lias  beeu  en- 
tirely excluded  from  tbe  umrcrsi'st  of  the  succession,  the  true 
meaniog  of  the  testator  uiutt  have  operation,  and  that  is  by 
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giving  effect  to  tlie  provision  in  favour  of  the  children  of  Mi 
brother  who  abides  by  his  settlement,  and  likewise  augmenting 
the  amount  of  the  lift-rent  provided  for  Mrs.  Hawke  nd  her 
son  ;  and  that  she  is  not  entitled  to  reject  what  the  deed  confer* 
on  her,  and  betake  herself  to  her  character  of  next  of  kin,  lo 
the  effect  of  abandoning  her  liferent,  and  claiming  the  whole 
of  the  disengaged  funds,  contrary  to  tlie  true   intention  of  the 

will. 

The  case  of  Peat  v.  Feat,  Uth  Feb.  1839,  lias  to  a  certain 
extent  an  application,  and  there  repudiation  was  not  held  to  iniike 
intestacy.  I  agree,  therefore,  that  this  case  is  to  be  viewed  as  a 
talament  distributing  an  entire  succession,  and  its  true  intention 
is  to  have  e&Vct;  ami  the  third  of  the  untWsifcu  provided  can't 
be  got  if  this  claim  of  the  next  of  kin  is  let  in. 

I  am  therefore  for  adhering. 

Lord  Fulltrton. — I  too  see  no  ground  for  altering  the  interlo- 
cutor of  the  Lord  Ordinary. 

In  the  course  of  the  argument,  a  good  deal  was  rested  on  the 

Erinciple  said  to  be  adopted  in  the  practice  of  England  in  ana- 
>gous  cases,  under  the  description  of  •'  the  equity  of  compensa- 
tion." I  am  not  much  disposed  to  rest  my  opinion  entirely  on 
that  principle — of  the  exact  meaning  and  bearing  of  which,  I 
possess  no  sufficient  information.  But  I  think  I  see  enough  to 
satisfy  me,  that  the  application  of  the  equitable  principle,  so 
described,  leads  nearly  to  the  same  conclusion  which  we  can 
reach  by  n  course  of  reasoning  perfectly  consistent  with  the 
known  rules  of  our  own  practice. 

The  question  admits  of  being  very  easily  and  shortly  stated. 

The  truster  directs  his  trustees  to  divide  the  residue  of  bis 
whole  estate,  heritable  and  moveable,  into  three  equal  parts ;  and 
gives  to  each  of  three  sets  of  ben efl claries,  one  of  these  equal 
part*.  The  heir  at  law  reduces,  on  the  head  of  deathbed,  the 
deed,  in  so  far  as  it  convert  heritable  property.  One  effect  of 
that  reduction  is,  according  to  the  express  terms  of  the  deed,  to 
annul  the  rights  of  the  reducer'*  children,  who  form  one  set  of 
the  beneficiaries  entitled  to  a  third  of  the  residue.  But  another 
effect  of  (lint  reduction  is,  to  diminish  the  gross  fund  of  division 
to  a  degree  which  leaves  the  remainder  inadequate  to  the  pay- 
ment of  the  shares  which  the  other  two  sets  of  beneficiaries 
would  have  otherwise  drawn  under  tlie  testator's  settlement. 

These  beneficiaries  then  claim  the  whole  of  the  remaining 
fnnd, — which,  even  if  they  get  it,  will  leave  them  losers; — while 
the  next  of  kin,  a  party  who  in  that  character  Is  altogether 
excluded  by  the  settlement,  claims  one-third  of  the  remaining 
fund,  on  the  ground,  that  as  the  division  appointed  by  the 
settlement  was  tripartite,  and  as  the  appropriation  of  one  of  the 
three  shares  has  been  revoked  or  extinguished  without  any  new 
appropriation,  the  third  share  of  the  remaining  fund  must  go  to 
the  next  of  kin,  as  subject  to  the  law  of  intestacy. 

In  the  very  able  argument  which  we  heard  on  behalf  of  the 
next  of  kin,  we  were  warned,  that  if  we  did  not  adopt  this  last 
view,  we  should  in  truth  be  making  a  will  for  the  testator,  in- 
stead of  giving  effect  to  that  which  he  had  himself  made.  I 
must  say  that  this  is  rather  paradoxical. 

By  the  settlement,  each  of  the  beneficiaries,  and  consequently 
each  of  the  parties  now  claiming,  was  to  get  oue-iii'rd  of  the 
truster's  whole  estate,  heritable  and  moveable.  Now,  the  re- 
sult of  the  argument  on  the  part  of  the  next  of  kin,  would  be, 
in  the  first  place,  to  give  each  of  these  beneficiaries  a  great 
deal  lest  than  the  truster  provided  for  them  ;  and,  secondly,  to 
give  a  large  gum  to  the  next  of  kin,  who,  by  the  terms  of  the 
settlement,  were  absolutely  excluded  from  all  interest  in  the 


According  to  the  practical  and  reasonable  view  of  the  matter, 
it  is  sufficiently  clear,  that  if  there  be  any  making  of  a  will  for 
the  testator,  in  the  case,  it  is  the  next  of  kin,  and  not  the  bene- 
ficiaries, who  are  liable 

But  I  think,  in  adopt  rd  Ordinary,  wo 

are  not  introducing  any  of  the  testator, 

but,  on  the  contrary,  c  a  *o  far  as  tlie 

circumstances  of  the  a  «  by  tlie  partial 

reduction,  will  permit  i  this  way,  the 

remaining  beneficiaries  '  of  the  actual 

residue,  instead  of  the  01  rovided  to  them 

by  the  will.  But,  then,  it  turns  out,  in  consequence  of  the  re- 
duction of  the  deed  quoad  the  heritage,  tbat  the  one-half  of  the 
residue  as  it  now  stands,  is  less  than  tlie  one-third  of  the  residue 
as  It  waa  contemplated  by  the  testator.  In  short,  the  amount 
of  the  residue  is  so  diminished  by  the  reduction,  that  even  ac- 
cording to  the  view  sustained  by  the  Lord  Ordinary,  the  exist- 


ing beneficiaries  draw  less  than  what  was  expressly  provided 
fur  them  by  the  testator. 

The  whole  fallacy  of  the  argument  of  the  next  of  kin  lie*  in 
supposing  that  one-third  of  the  residue  contemplated  by  tho 
testator  is  identical  with  the  one  third  of  the  residue  as  it  now 
stands.  If  this  supposition,  is  directly  contrary  to  the  fact— 
which  it  undoubtedly  is— where  is  the  objection  to  giving,  an 
der  tlie  form  of  one-half  of  the  latter  residue,  something  equal 
or  less  than  the  one-third  of  the  Firmer?  I  can  see  none,  ei- 
ccpt  on  the  extravagant  supposition,  that  when  a  teitator  givei 
to  each  of  a  certain  number  of  legatee*  a  certain  fractional  pro- 
portion of  nil  property,  his  intention  is  directed  exclusively  to 
the  arithmetical  value  of  the  fraction,  and  not  to  the  amount 
of  property  which  the  fraction  is  supposed  to  express. 

it  is  true,  that  if  the  whole  property  suffers  a  diminution, 
each  fractional  legatee  must  suffer  alike.  But  if  the  diminu- 
tion is  of  such  a  nature,  as,  by  tlie  operation  of  law,  to  diminish 
the  number  of  shares— which  is  the  case  here — where  is  the 
legal  interest  In  any  one  lo  object  to  the  remaining  legatees 
getting,  as  nearly  as  circumstances  will  allow,  what  was  ex- 
pressly provided  for  them  by  the  testator? 

To  take  a  ca^e,  which  place*  this  in  a  clear  point  of  view,  let 
it  be  supposed  that,  at  the  time  of  the  truster's  death,  the  ires 
residue  consisted  of  three  bonds,  each  for  -£5000,  hut  one  lieri- 
liible.  and  the  other  two  personal;  What  was  given  to  each  of 
the  legatees,  under  the  conveyance  of  one-third,  would  boa 
bond  lor  £5000.  But,  then,  let  it  be  supposed  that  the  heir  at 
law  chose  to  reduce  tlie  settlement  quoad  the  heritage,  and  to 
take  the  heritable  bond  as  heir,  and  thus  torfeited  his  riyhte,  or 
those  of  his  children,  under  the  settlement,  so  as  to  leave  only 
two  participant*  of  the  residue  instead  of  three, — is  not  the 
intention  of  the  testator  clearly  carried  into  edect,  by  giving  to 
each  of  the  remaining  legatees,  precisely  that  which  was  p\ien 
them  by  the  settlement,  vix.  a  bond  for  £5000  ?  Or  would  there 
be  any  sense  or  reason  in  holding  that  the  two  remaining  lega- 
tees were  bound  to  share  the  £10,000  of  residue  with  tlie  next 
of  kin,  parlies  who.  by  tlie  settlement,  were  probably  excluded 
from  all  concern  with  the  succession  ? 

I  can  see  no  ground,  either  in  law  or  equity,  for  such  a,  Strang* 
conclusion.  And  I  think  that  the  consideration*  thus  suggested 
sufficiently  explain  the  provision  of  the  settlement  forfeiting 
tlie  rights  of  the  children  of  any  of  the  legatee*,  on  tlie  chal- 
lenge of  the  battlement  by  the  parents.  The  truster  evidently 
foresaw  the  contingency — which  has  been  since  realized — Ui* 
challenge  of  the  settlement  by  bis  brother  Ralph,  the-  heir  at 
law — and  the  consequent  possibility,  that  in  this  way  the  dimi- 
nution of  the  residue  would  lead  to  the  diminution  of  the  value 
of  the  shares  of  the  parties  not  concerned  in  the  reduction,  if  lie 
allowed  the  children  of  the  heir  reducing  to  remain  as  legatees. 
To  prevent  this,  it  la  provided  that  the  party  reducing  shall 
forfeit  for  his  children,  so  that  the  shares  of  the  remaining 
legatees  shall  remain  undiminished,  or  as  little  diminished  a* 
possible. 

I  must  hold,  then,  with  the  Lord  Ordinary,  that  thia  forfeiture 
was  presumably  intended  for  the  benefit  of  the  remaining  lega- 
tees, and  most  certainly  not  for  the  benefit  of  the  next  of  kin, 
who  have  no  interest  whatever  under  the  settlement. 

And  I  think  this  is  the  principle  which  we  may  extract  from 
the  different  decisions  referred  to — those  of  Kerr,  1  Bligli,  p.  1 ; 
Feat,  Feb.  H,  1839;  and  Breads!  bane,  March  6,1840.  None  of 
them  are  perhaps  exactly  in  point ;  but  alt  of  them  will  be 
found  to  involve  this  principle,  that  the  forfeiture  or  repudia- 
tion of  a  settlement  by  a  party  interested  in  it,  will  not  confer 
on  any  party  a  benefit  not  contemplated  by  the  settlement,  at 
the  expense  of  the  parties  whose  interest*  have  been  diminished 
by  the  challenge  of  the  settlement  occasioning  the  forfeiture. 

I  think  this  principle,  perfectly  sound  and  reasonable  In  it- 
self, is  quite  sufficient  to  determine  tbe  present  competition  is 
favonr  of  the  remaining  beneficiaries  under  the  trust,  and 
■gainst  the  next  of  kin. 

Lord  Cumnghtmt. — Although  the  present  case  was  argued 
before  me  in  the  Outer-House,  I  must  own  that  t  was  not 
aware  tbat  the  reclaimer's  plea  admitted  of  the  plausible  ar- 
gument, *o  well  and  forcibly  stated  in  support  of  the  reclaim 
ing  note.  As  I  am  not  convinced  by  it,  however,  I  fed  it 
necessary  to  offer  a  short  additional  explanation  of  the  grounds 
of  my  opinion. 

In  tbe  outset,  I  beg  distinctly  to  disclaim  every  notion,  that 
the  law  of  Scotland,  in  questions  analogous  with  the  present, 
has  been  derived  from  English  precedents  or  practice..      Far 
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hum  it.  The  maxim  "Qw  rtpniat  non  apprabat"  has  been 
iir-cl  and  recognised  in  our  practice  for  centuries,  being  adopt- 
til,  like  many  of  oar  rules,  from  the  Roman  law,  tbe  chief 
fountain  of  our jurisprudence ;  and  although  the  same  tnvalu- 
asMe  ujde  was  recognized  in  testamentary,  and  perhaps  Id  soma 
other  description  ofcases  in  England, tne  Scotch  jurists  in  earlier 
timet  irere  too  well  Instructed  in  civil  law,  to  resort  to  Eng- 
lah  cases  as  authorities  of  importance  in  questions  of  this  na- 
ture. In  the  present  state  of  the  law,  it  U  satisfactory  to  find. 
i hat  the  decisions  in  both  countries,  in  coses  of  election,  have 
Isvii  to  the  same  import,  when  analogous  questions  have  oc- 
curred Id  either. 

Hence,  it  bni  long  boon  held  as  an  axiom  tn  onr  practice, 
•  HliOuL  reference  to  English  rules,  that  a  party  cannot  appro- 
UlnndrtprtJxtfc  the  same  deed.  That  is  impUedaaii  enforced, 
oen  when  not  expressed,  as  In  the  case  of  Lady  Ettex  Ktrr, 
and  many  prior  decisions; — but  here,  there  is  a  special  de- 
cision/or/«finj  the  share  of  a  repudiating  dispone*.  The 
cue,  therefore,  resolves  into  the  simple  inquiry,— How  is  the 
61  id  lo  be  divided,  when  one'of  tbe  beneficiaries  is  excluded 
fmio  the  division  »  Is  tbe  forfeited  share  to  lie  held  as  a  lapted 
provision  left  intestate,  and  unprovided  for  by  the  truster  t — Or 
it  it  to  be  held  as  u  portion  meant  by  him  to  accrue  and  go 
iota  tbe  general  rtridue  t 

It  humbly  appears  to  me,  that  the  intention  of  tbe  maker  of 
triii  deed,  in  the  terms  here  used,  is  clear  and  unmistakeable. 
When  a  man  leaves  a  liberal  sum,  or  still  more,  a  mass  of  pro- 
perty and  funds,  as  a  rendu*  to  be  divided  among  a  definite 
number  of  relations,  from  motives  of  regard  or  affection, — or 
iMonjj  a  specified  doss  of  indigent  individuals,  as  a  charity, — 
urf  declares  that  any  of  the  legatees  shall  forfeit  their  shore 
m  a  particular  event,  ((.  a.  on  their  succeeding  to  a  larger 
inheritance,  or,  it  may  be,  for  challenging  the  will),  it  is  neces- 
tilt  implied  that  the  trust-funds,  as  massed,  shall  be  divided 
«»<ig  the  remaining  beneficiaries  called  in  terms  of  the  settle- 
ment The  bequest  Is  to  the  beneficiaries  as  named,  or  to 
uhm  capable  of  taking  at  the  date  of  succession . 

la  that  view,  the  assimilation  of  tbe  present  case  to  a,  lapted 
frsayiiout  of  the  question.  The  truster  did  not  annul  bis 
a-ttlemest  In  whole  or  in  part,  in  case  of  repudiation  by  onv 
«<  Ibg  beneficiaries ;  but  he  provided  in  that  case,  that  the  re- 
podistor  should  have  no  share.  This  was  tantamount  to  the 
>"titor  declaring,  that  the  division  in  the  cose  which  has  hap- 
pened should  be  bipartite,  instead  of  tripartite  ; — and  if  so, 
there  is  oo  room  for  a  plea  of  topis  or  intataxy.  Here,  of  course, 
H  'ill  be  kept  in  view,  that  the  law  generally  is  most  adverse 
<■  the  conclusion  of  intestacy,  and  adopts  any  reasonable  con- 
srartion  of  the  will  to  avoid  ft 

It  is  an  erroneous  and  "quaint  view  of  such  a  construction, 
to  tpe*k  or  it.  in  the  words  of  certain  English  authorities,  us 
fanded  on  the  principle  of  eompeniatian  devised  by  courts  in 
tivoar  of  disappointed  legatees.  Tbe  construction  Is  founded 
on  (he  presumed  and  manifest  intention  of  testators,  who,  when 
they  destined  a  residue  of  probable  amount,  to  specified  bene- 
hVisries,  with  a  contingent  forfeiture  of  ono  or  more  of  them 
il  titer  diminish,  and  carry  away  a  part  of  the  fund,  are  held  to 
hire  elrariy  intended  that  the  residue,  as  impaired,  shall  go  to 
the  subsisting  legatees,  deeply  afteeted  by  the  cause  of  the  for- 
feiture. Indeed.it  is  self  obvious,  that  if  a  testator's  expressed 
Intention  was  to  give  his  special  legatees  a  fund, — supposed  to 
field  £10,000  to  each  legatee,— it  follows  a  fortiori,  if  one  bene- 
fciuy  forfeits  his  right  by  carrying  off  a  large  part  of  the  fund 
from  tbe  division,  he  must  have  meant  the  balance,  as  reduced, 
fielding  only  a  comparatively  small  share  to  each  legatee,  to 
he  divided  among  tbe  homologating  beneficiaries.  When  a 
i---Uio*  bequeathed  £10,000  each  to  thru  legatees,  and  one  of 
then  rejected  and  forfeited  that  division,  carrying  off  two- 
thirds  of  the  whole  fund,  it  would  be  preposterous  to  doubt, 
thit  tbe  testator  intended  tho  two  acquiescing  legatees  to  get 
the  diminished  revenue,  yielding  them  only  one-half  or  less 
°<  *htt  be  originally  bequeathed.  No  other  construction  of 
the  settlement  would  be  reasonable  or  consistent. 

UHhttrjf. — I  think  it  unnecessary  to  odd  anything  to  Lord 
Fulierton's  opinion,  which  I  adopt  in  toto. 
The  Court  adhered. 
M0 


DIGEST  OF  ENGLISH  CASES. 

Bbldos  i). Campbell— 20  LawJ.Exoh.  342,  (July  1851. 

Ship  Arriving  off — Master  Borrowing  Necessaries — rTnen  a 

ihip,  at  the  endaftht  voyagt,  eomej  off  her  home  port,  bit  require! 


tie  Ttpaiti,  if  the  owner  ill 

cation,  and  rtidy  money  wot  not  a  sine  qua  non  to  that  lervicei. 

Tho  "  Enterprise"  arrived  on*  Newcastle,  Its  port  of  destina- 
tion, on  6th  December  1849,  the  owner  then  living  at  New- 
port, in  South  Wales,  one  day's  post  from  Newcastle.  The 
weather  being  stormy,  the  masUr  found  it  necessary  to  engage 
a  steam-tug  to  tow  him  into  harbour,  but  made  no  bargain  as 
to  ready  money.  On  12th  December,  as  lie  had  no  funds 
of  the  owner's  in  hand,  be  borrowed  £5 :  is.  from  tbe  plaintiff, 
a  ship-broker,  to  pay  for  the  steam-tug.  Some  repairs  being 
also  necessary,  a  ship-wright  was  engaged,  and,  during  their 
progress,  he  asked  £10  one  Saturday  to  pay  his  men,  which 
suiu  the  master  also  then  borrowed  from  the  ship-broker.  Fur 
these  two  sums  tbe  latter  brought  an  action  against  the  defen- 
dant, the  owner  of  the  ship.  Plait  B.  told  tbe  jury,  if  they 
thought  these  payments  were  necessaries,  the  plaintiff  whs  en- 
titled,—and  they  found  for  plaintiff. 

In  arguing  that  this  was  a  mis-direction,  plaintiff  con  tended, 
That  whenever  money  is  necessary,  the  master  can  pledge  the 
owner's  credit,  whether  in  a  foreign  or  a  homo  port,  provided 
the  latter  cannot  personally  attend  to  tbe  ship's  business,  or 
has  no  agent  on  the  spot— Arthur  v.  Barton,  6  SI.  and  W.  138  ; 
Johns  b.  Simons,  2  Q.  B.  425  ;  Stonehouse  v.  Gent,  2  Q.  B.  431 
n. ;  Williamson  o.  Page,  1  Car.  and  E.  681 ;  Robinson  v.  Lyall, 
7  Price,  692. 

Defendant  contra — Tho  ship  having  arrived  at  its  port  of  des- 
tination, tbe  master  was  no  longer  the  agent  of  the  owner,  in 
the  same  way  as  be  whs  during  the  voyage.  When  a  party 
sues  the  owner  for  goods  supplied,  be  must  prove  affirmatively 
that  they  were  necessaries — Mackintosh  v.  Mitcheson,  4  Exch. 
175 ;  and  when  the  services  have  already  been  rendered,  they 
cannot  be  said  to  be  necessary  for  the  voyage.  The  owner's 
living  near  the  home  port,  makes  a  difference,  as  in  Johns  v. 
Simons  and  Arthur  u-  Barton.  A  loan  of  money  Is  different 
from  supplying  the  necessaries  themselves. 

The  Court  gave  judgment  for  defendant :  Parke  B.  saying — 
"There  is  no  doubt  of  the  power  of  tbe  master  by  law  (but 
come  as  to  what  extent  it  goes)  to  bind  the  owner.  Tbe  mas- 
ter is  appointed  for  the  purpose  of  conducting  the  navigation 
of  the  ship  to  a  favourable  termination,  and  he  has,  as  incident 
to  that  employment,  a  right  to  bind  his  owner  as  to  idl  things 
necessary,  that  is,  upon  tbe  legal  maxim,  qvanda  aliguid  man- 
datur  tt  omne  per  qaod  pervemtur  ad  iUud.  So,  therefore,  the 
master  has  perfect  authority  to  bind  his  principal,  the  owner, 
as  ro  all  repairs  that  arc  necessary  for  tbe  purposo  of  bring- 
ing the  ship  to  the  port  of  destination ;  and  he  has  also  tbe 
power,  as  incidental  to  his  employment,  to  borrow  money,  but 
only  in  a  case  where  ready  money  is  necessary — that  is  to 
say,  where  there  are  certain  payments  made  in  the  course  of 
the  voyage,  and  for  which  ready  money  Is  required.  The 
cases  cited,  of  borrowing  money,  do  not  apply,  where  the 
owner  of  the  vessel  is  near  the  spot,  so  as  to  be  convenient  to 
be  communicated  with  ;  and  before  the  master  bus  any  right 
to  make  him  a  debtor  to  a  third  person,  he  must  consult  the 
co  whether  he  Is  willing  to  be  mado  a  debtor  to  a 


covering  here:  The  owner  of  the  steam-tug  did  not  object  U 
tow  the  vessel  In  withoot  previous  payment,  and  several  days 
elapsed  before  the  master  actually  borrowed  the  money,  during 
which  he  might  have  written  to  the  owner  at  Newport  He 
lu  fact  borrowed  money  In  order  to  pay  a  debt  for  which  the 
owner  of  the  vessel  was  already  responsible  by  tbe  original  con- 
tract, and  that  without  consulting  the  owner.  It  is  also  im- 
possible to  say  tho  payment  of  £10  to  tbe  ship-wright  on  a 
Saturday  night  was  a  payment  of  necessity,  because  the  cora- 

8 lotion  or  progress  of  tne  work  on  Monday  was  not  a  necessity, 
>r  the  vessel  hod  arrived  at  her  place  of  destination." 


Martin  B.  said — "The  principle  in  Robinson  v.  Lyall 
the  true  principle — which  is  this,  that  tbe  master  has 


REPORTS  OF  CASES  DECIDED 


[Deo.  8, 


Boosey  v.  Jeffries— 20  LswJ.Exch.354,  (May  1851.) 

Copyright — Foreigner  Com  poring  Abroad — Publishing  Flint  in 

England — A  foreigner  retident  abroad,  who  conpotet  a  icork  there, 
but  pubtithet  it  firit  in  Eng'and,  acquirei  a  copyright  in  it,  the 
tone  at  a  naliot  Knytithman  ;  and  if  hi  anions,  before  publication, 
the  copyright  to  another  foreigner,  validly,  according  to  the  taw  of 
tlu  place,  the  aetignee  effectually  atqidru  the  tame  right  by  filit 
publishing  in  England,  under  etatutet  8  Anne,  c  19,  and  54  Geo. 
III.  t  158. 

Thl*  was  an  action  Tor  pirating  a  musical  composition  enti- 
tled. "A  Cavatina  from  the  Opera  of  La  Son  n  union  In,"  by 
Bellini.  Bellini  composed  that  opera  in  1831,  while  he  was  an 
alien,  residing  at  Milan.  By  the  law  of  Milan,  he  duly  assigned 
flie  copyright  to  Bicordi,  also  an  alien  resident  there,  in  Feb. 
1881.  Ilicordl  coming  to  England,  duly  executed,  on  10th 
June  1831,  an  assign ment,  according  to  the  law  of  England,  to 
the  plaintiff  Boosey,  a  British  resident,  for  publication  within 
the  united  kingdom.  Plaintiff  made  the  usual  entry  in  Sta- 
tioner*' Hall,  under  6  and  6  Vict,  c  45. 

At  the  trial,  Rolfe  B.  told  the  jury  the  plaintiff  had  no  suffi- 
cient tide  ;  and  exception  having  been  taken,  the  Court  of 
Exch.  Chamber  now  held  the  direction  wrong,  per  Campbell 
C  J  -  "Wo  need  not  hero  decide  whether  authors  have  copy- 
right in  their  works  at  common  law,  though  Lord  Mansfield 
and  other  Judges  so  declared— Millar  v.  Taylor,  4  Burr.  2303 ; 
Donaldson  v.  Becket,  2  Brown  P.  C.  129.  We  rest  our  judg- 
ment on  the  statutes  respecting  literary  property — 8  Anne, 
c  19,  and  54  Geo.  III.  a  166 — on  which  the  right  of  the  plain- 
tiff  must  depend.  We  construe  these  statutes  differently  from 
tttiowsy  v.  Purday,  4  Exch.  145  ;  Cocks  c  Purday,  5  C.B.  860 ; 
Bouscv  o.  Davidson,  18  Law  J.  Q.  B.  174.  The  British  par- 
liament has  no  power,  and  could  not  by  any  general  words  be 
supposed  to  intend  to  legislate  for  aliens  beyond  the  British 
territory  ;  but,  for  anything  within  that  teiritory,  it  has  the 
power  to  legislate  for  aliens  as  well  as  natural  bom  subjects, 
and,  as  we  conceive,  by  these  general  words  must  be  presumed 
to  do  so.  The  monopoly  which  the  statutes  confer  is  to  be  en- 
joyed here,  and  the  conditions  which  they  require  for  the  en- 
joyment of  it  are  to  be  performed  here.  What  is  tbero  to  re- 
but the  presumption,  that  aliens  aie  included  T  It  isfor  the  en- 
couragement of  learning  in  Great  Britain,  assuming  such  alone 
to  have  been  the  object  of  the  legislature,  that  foreigners  should 
be  induced  to  send  their  works,  composed  abroad  either  lu 
English  or  a  foreign  language,  to  be  first  published  in  London. 
It  has  been  the  uniform  policy  of  parliament  to  facilitate  the 
Importation  of  foreign  literature,  as  is  shewn  by  the  proviso  in 
favour  of  books  In  1  Ric.  III.  c.  9.  which  was  pawed  to  restrain 
the  Introduction  of  foreign  manufactures  into  this  realm.  The 
question  truly  is,  whether  a  foreigner,  by  sending  to  aud  first 
publishing  his  work  in  Great  Britain,  acquires  a  copyright 
Upon  this  entirely  depends  his  power  of  transferring  such 
right  to  a  purchaser.  It  Is  admitted,  an  alien  domiciled  here 
or  on  a  temporary  vigil,  can,  by  composing  and  publishing 
boro,  acquire  this  copyright.  What  difference  can  it  make 
if  he  brought  bis  work  over  in  his  memory  or  in  manuscript  f 
Why  can  an  agent  not  equally  wet!,  without  the  personal  pre- 
sence of  the  author,  acquire  for  the  latter  the  right  of  ob- 
taining, upon  certain  conditions,  a  monopoly  in  England,  for 
a  certain  number  of  years,  for  the  sale  of  his  work  *  This 
right,  being  personal  propcty,  the  author  carries  along  with 
bim  wherever  he  is,  and  all  that  Is  to  be  done  fully  lo  en- 
Joy  it,  he  can  effectually  do  by  another.  To  acquire  other 
rights  here,  personal  presence  is  not  necessary,  for  an  alien  re- 
siding in  France  can  sue  here  for  debt  or  libel,  or  for  running 
down  ships  on  the  high  seas — Dyer,  2,  6  ;  Pisani  d.  LaH  sou, 
8  Blng.  N.  C.  90.  In  the  present  case,  I  suppose  it  is  allowed 
that  the  defence  would  have  been  done  away  with  if  Bellini, 
without  ever  coming  to  England,  bad  received  letters  of  deni- 
zation, or  had  been  naturalized  by  parliament  For  these  rea- 
sons, we  think,  that  If  an  alien  residing  in  his  own  country 
were  to  compose  a  literary  work  there,  and,  continuing  to  re- 
side there  without  having  before  published  his  work  anywhere, 
should  cause  it  to  lie  first  published  in  England  in  his  own  name, 
and  on  his  own  account,  he  would  be  an  author  within  the 
meaning  of  our  statures  for  the  encouragement  of  learning,  and 
that  be  might  maintain  an  action  in  our  courts  against  any 
one  who  in  this  country  should  pirate  bis  work.  We  wish  to 
be  undoistood  always  as  speaking  of  the  rights  of  a  foreigner 


who  find  publishes  in  England.  It  seems  to  be  understood- 
that  in  America,  and  on  the  continent  of  Europe,  when  a 
literary  work  has  once  been  published  in  any  country,  the 
author  can  only  claim  the  copyright  vested  in  him  by  the  law 
ofthe  country  where  he  publishes,  and.  as  loall  other  countries, 
it  becomes  publici  June.  This  Is  the  doctrine  of  oorconrts,  and 
the  legislature  must  be  considered  at  having  adopted  nnd 
sanctioned  it  by  the  enactment  of  the  international  copyright 
statutes  land  2  Vict  c.  59.  and  7  and  8  Vict.  c.  1 2.  The  alien 
author  having  accordingly  this  right,— if  by  the  law  of  the 
country  in  which  he  resides  It  may  be  awlgned  by  him  to  a 
purchaser  with  a  right  of  again  assigning  it,  the  assignee  of 
the  author  becomes  the  owner  of  a  valuable  property,  which 
the  law  of  every  civilised  country  most  respect  Cases  have 
been  cited  against  these  views,  but  the  opposite  argument 
was  not  thought  fit  to  be  attempted  in  Clement!  b.  Walker,  2 
B.  and  C.  861.  Thmlow.  when  at  the  bar,  argued  rightly  id 
Tonson  v.  Collins,  1  W.  Bl.  801 ;  and  the  contrary  was  hope- 
lessly contended  for  in  Bach  v.  Longman,  Cowp.  828.  Though 
V.  0.  Khad  well's  authority  Is  relied  on— De  Londre  a.  Shaw,  1 
81m.  287 — he  evidently  meant  the  case  of  a  foreigner  who  had 
published  his  work  abroad— Ben tlcv  o.  Foster,  10  Sim.  329.  In 
Chappell  p.  Purday,  1*  M  and  W.  303,  the  Court  did  not  re- 
quire to  affirm  this  doctrine,  there  being  another  good  defence. 
V.  C.  Knight  Bruce  csp.esscd  himself  stronglyin  favour  of  the 
right  of  a  foreigner.  In  Ollendorff  Black,  20  Law  J.  Ch.  185." 
IJ.P.l 


Crofto  t».  Clay— 20  Law  J.  Exch.  861,  (July  1851.) 

Prospectus  of  School — Agreement — Stamp  -A  pntpettut  of  a 
eehool  ttatinq  the  ttrmi  of  attendance,  handed  on  reyuett  toa/.rther 
inquiring  if  hii  too  tone  could  not  is  taken  at  a  lamer  rota,  aim 
elated  a  quarter' e  notice  of  rtmovai  tcatto  be  given  in  reipect  of  each 
pupil  In  action  for  the  fern  in  tiru  of  men  notice — Held  int  pro- 
tpeclui  may  be  given  in  evidence  by  the  matter  without  bang  Mamyed 


An  agent  of  Clay  called  on  Crofts,  master  of  a  g 
school,  saying  be  wanted  lo  place  two  sons  of  Clay  nader 
Crofts'  care,  and  asked  for  a  prospectus,  which  was  handed  to 
htm  by  Crofts.  This  printed  paper  contained  thass  words, 
"  Terms,  including  laundress,  60  guineas  per  annum."  "The 
payment  is  made  quarterly  In  advance,  and  8  months'  initio 
or  payment  is  required  previous  to  the  removal  of  a.  pupil" 
In  answer  to  a  question,  whether  the  master  was  in  the  babit 
of  making  any  reduction  in  the  terms  mentioned  In  the  pro- 
spectus, be  agreed  verbally,  that  so  long  a*  the  two  bo>s  re- 
mained together,  they  should  be  charged  for  at  the  rate  of  GO 
guineas  each.  KolLing  further  passed  as  to  the  term*,  aud 
the  boys  were  placed  at  Lady  day  1849  at  the  School,  whore 
they  remained  till  Midsummer  1850,  and  were  charged  aud 
paid  for  at  60  guineas  per  annum  each.  They  were  removed 
without  giving  notice,  one  after  Midsummer,  and  thu  other 
after  Christmas  I860.  Crofts  brought  an  action  for  the  fees  in 
lieu  of  the  three  months'  notice  of  removal  for  each  boy,  and 
tendered  in  evidence  the  prospectus,  as  representing  the  terms 
of  the  contract 

Clay,  the  defendant,  objected,  that  it  ought  to  be  stamped  - 
Williams  v.  Stouuhtun,  2  Stark.  292 ;  Edgar  «.  Blick,  I  Stsik. 
404.  The  actiou  here  Is  not  brought  to  recover  the  50  guiuru, 
but  in  respect  of  other  matters  contained  in  the  contract — 
Becchlng  t.  Westbrook,  8  M.  and  W.  411  ;  Vaughton  a 
Bilne,  1  Scott  N.  B.  238. 

The  CWtgavu  judgment  for  plaintiff:  Path*  J.  saying.—"  At 
the  time  the  pruopectus  was  put  into  the  hands  of  the  defen- 
dant's agent,  it  was  a  proposal  only.  A  memorandum  does 
not  require  a  stamp,  where,  being  a  mere  proposal  in  tbo  fir* 
Instance,  it  afterwards  become*  binding  by  subsequent  mat  r 
It  becomes  an  engagement  only  when  it  is  qualified  by  on  ofier 
to  reduce  the  terms.  The  defendant  here,  by  bis  conduct  in 
sending  bissona  lo  school,  makes  it  a  contract  It  is  not  within 
the  stamp  act,  which  applies  only  to  cases  where  the  parties) 
agree  that  a  memorandum  shall  contain  the  terms  of  the  con- 
tract— Knight  r.  Barber,  10  M.  and  W.  66."  [J.  P  ] 


Ir^cTbyGoOgfc 


1B51.] 


IN  THE  0OUHT  OF  SE?SlOX,  &e. 


5th  December  1851. 
First  Division. 
Judicial  Factor — Pupils'  Protection  Act — Petition, 
In  moving  a  petition  in  the  single  bills  to  day,  the 
IiOtd  Justice-General  said,  that  in  future,  petitions  for 
the  appointment  of  judicial  factors,  curators,  &c,  must 
state  explicitly  the  age  of  the  pupil,  the  position  and 
value  of  the  estate,  and,  in  case  of  an  insane  person,  the 
duration  of  his  insanity,  and  the  length  of  time  that  his 
funds  have  been  intromited  with  by  his  friends  ; — also, 
whether  the  party  craved  to  be  appointed  has  been  act- 
ing as  agent  for  the  pupil  or  insane  person.     The  same 
statement  was  made  by  the  Lord  Justice-Clerk  in  the 
Second  Division.  '  [.F.H.] 


Blh  December  1851. 
Hum  Coobt  or  JusnciABY." 
So.  39. — Alexander  Macpovald,  Suspender. 


I  AM   LYC 


r  and  James  Mai 


\  Wu 


3.46— 


Liberation— Imprisonment— Slatute  8  and  4  Will.  IV. 
Warrant — On  apprehending  a  party  charged  with  a  crime,  it  it 
the  duty  of  the  police  officer,  irritpectiit  of  the  limit  of  twenty-four 
/tours  provided  by  8  and  4  Will  IV.  c  46,  to  take  the  primner 
before  a  tnagittrate  for  examination,  at  toon  at  potrib'e ;  and  cir- 
oaUncu  in  which,  a  detention  for  riuy  houri  n-tthovi  toting  the 
prisoner  befort  a  nagiitrute,  held  illegal,  and  suspension  and  libera- 
tion granted  accordingly. 

The  respondents  were  reflectively  the  Burgh  Police 
Officer  of  Kirkintilloch,  and  the  Rural  Police  Qflieer 
of  Dumbartonshire. 

About  one  o'clock  on  the  morning  of  Monday  the 
J  hi  August  last,  the  respondents  were  called  on  by 
one  Milligan,  an  inhabitant  of  Kirkintilloch,  to  appre- 
hend the  suspender  on  a  charge  of  having  assaulted  the 
complainer  (Milligan)  and  bis  family  in  a  violent  man- 
ner. They  accordingly  apprehended  the  suspender,  and 
incarcerated  him  in  a  cell  below  the  court-house. 

Here  the  suspender  remained,  without  being  taken 
before  a  magistrate,  till  Wednesday  the  13th  August, 
when  be  was  removed  to  Dumbarton,  where  he  was  or- 
dered by  the  Sheriff  to  be  set  at  liberty,  an  order  for 'in- 
terim liberation  having  on  the  same  day  been  granted  by 
Lord  Cock  bum,  under  the  present  petition. 

On  Tuesday  the  12th  August,  a  bailie  court  was  held 
at  Kirkintilloch,  and  also  a  small-debt  court,  at  which 
the  Sheriff-substitute  of  Dumbartonshire  presided. 

The  suspender  now  pleaded — 
1.  It  ww  not  maintained  that  the  original  apprehension  was 
iilrgal,  as  having  been  made  without  a  warrant,  but  that  the 
■ubaequent  detention  of  the  suspender  was  illegal,  In  respect 
that,  under  8  and  4  Will.  IT.  c.  46,  the  respondents  were  hound 
to  bare  brought  him  before  a  magistrate  within  twenty -four 
boon  of  his  apprehension, — whereas  he  had  been  detained, 
and  that  in  a  cell,  which  was  not  a  legal  prison,  for  sixty  boors, 
without  being  taken  before  a  magistrate,  although  the  rcspon- 
■*  —  ■-■■"■ -y  opportunity  of  doing  so. 


TAb  respondents  stated — 
Ttat  the  offence  with   which 


i  which  the  suspender  was  charged 
Mag  of  a  more  serious  character  than  those  usually  tried 
in  Mm  bailie  court,  it  was  thought  not  advisable  to  bring 
bias  baton  the  magistrates  of  that  court,  but  rather  to  con- 
Ttj  Ha  at  once  to  Dumbarton  to  be  tiied  by  the  Sheriff. 
Tba>  determination  took  the  case  ont  of  the  hands  of  Lyon, 
who  WW  salr  burgh  police  officer.  On  Monday,  however, 
Xaia  was  obliged  to  leave  Kirkintilloch  eaily  to  attend  a 

•  Lont  JauUoe-Clsrk,  and  Lords  Wood,  Ivoiy,  Colons*?, 
sad  Cowan. 

SCOTTISH  JURIST. 


criminal  court  at  Stirling,  which  detained  him  all  that  day, 
and  he  was  again  occupied  all  Tuesday  in  attending  the 
small  debt  court.  Ou  that  day  he  reported  the  case  to  the 
Sheriff,  and  arranged  to  take  the  suspender  to  Dumbarton  the 
next  day,  which  was  done  accordingly.  Under  this  explana- 
tion, the  respondents  pleaded,  that  no  undue  delay  having  oc- 
curred in  taking  the  suspender  before  a  magistrate,  the  sus- 
pender's plea  must  be  repelled.— 9  Geo.  IV.  c  2'J  Tbo  cell 
in  which  the  suspender  was  detained,  was  ordinarily  used  us 
a  lock  up  house. 

Lord  Juitice  Clerk. — This  is  a  case  as  to  which  I  have  not  the 
smallest  doubt.  We  aie  not  to  assume,  that  in  every  case  in 
which  a  man  is  taken  up  in  a  street  brawl,  be  may,  for  the 
convenience  of  the  officer,  be  kept  for  twenty-four  hours  before 
being  taken  to  a  magistrate.  That  period  may  lie  given  in  the 
statute  as  a  sort  of  limit  to  abuse  on  the  part  of  the  officer,  a* 
a  period  which  U never  to  be  exceeded;  but  the  duty  of  the  offi- 
cer is  to  take  the  prisoner  before  a  magistrate  as  soon  as  be  can. 
Now,  what  arc  the  facts  here  !  This  in  an  is  token  upatoneon 
Monday  morning,  and  be  is  put  into  a  prison, — which  however 
is  not  a  prison, — but  then  it  is  said  it  would  Lave  been  a  greater 
hardship  to  the  prisoner  to  have  taken  him  at  once  to  Dumbar- 
ton. However  that  may  be,  be  is  not  taken  before  the  sheriff,  the 
bailie,  or  any  justice  of  the  peace,  during  the  whole  of  Monday. 
It  is  said,  indeed,  that  the  one  officer  was  obliged  to  set  off  for 
Stirling  that  morning ;  hut  if  so,  why  did  not  the  other  officer 
take  him  to  Du  in  barton ;  or,  if  need  were,  why  should  not  one  or 
two  parties  have  been  sworn  in  as  special  constables  f  With  so 
much  communication  as  exists  in  the  present  day,  the  notioo  of  a 
man  being  kept  in  custody  from  Monday  morning  till  Wednes- 
day afternoon,  is  preposterous,  and  I  could  not  have  thought  it 
possible.  The  first  duty  of  the  officer  on  Monday  rooming  wus 
lo  have  taken  the  prisoner  before  a  magistrate,  and  a  delay  of 
twenty  .four  hours  would  not,  in  the  circumstances,  have  been 
a  sound  discretion.  1  think,  tbcrefoie,  that  we  must  suspend, 
not  on  the  ground  that  the  constable  bad  no  warrant  to  ap- 
prehend —on  the  contrary,  I  hold  that  a  constable  called  up  in 
the  night  in  consequence  of  a  brawl  in  the  street,  is  entitled, 
without  a  warrant,  to  seize  any  person  whom  he  shall  find 
engaged  therein  j  but,  then,  for  that  very  reason,  be  must  as 
soon  as  possible  bring  his  prisoner  before  a  magistrate,  in  order  -. 
that  the  magistrate  may  decide  whether  he  wilt  at  once  dispose 
of  the  cose  himself,  or  send  the  culprit  to  the  Sheriff. 

Lord  Wood. — I  am  of  the  same  opinion- 


Ilia  suspender  was  set  at  liberty  before  Lord  Cockbnrn's  war- 
rant reached  Dumbarton  ;  but  if  this  suspension  had  been  pre- 
sented on  the  18th,  when  the  pursuer  was  still  in  custody,  there 
could  have  been  no  doubt  what  course  we  should  pursue  ;  and 
we  must  just  deal  with  it  as  if  it  were  presented  on  the  18tb, 
and  as  if  this  were  the  13th  on  which  we  were  deciding  the 
question.  If  we  had  been  considering  it  on  that  day,  could 
we  hare  refused  to  liberate  ?  Certainly  not. 
The  other  Judges  concurred. 

The  Court  suspended  as  craved. 
Act.  Craufnrd  ;  Alex.  Hamilton,  W.S.  Agent.— Alt.  Mure, 
Watson  j  John  Forrester,  W.B.  Agent.— (W.ii.'E.) 


8th  December  1851. 

High  Coibt  or  Jcsriciiar. 

No.  40. — Alexander  Watt,  Suspender,  v,  Andrew 

Home,  Respondent. 

Theft — Breach  of  Trust — Embesrlement — Indictment — Bole. 

vancy — A  party  to  whom  yarn  it  delivered,  for  the purpose  of  being 

worm  into  a  uteb,  ffnt^propriate  the  yarn,  t'j  guilty  of  theft. 

Burgh  Court — Seulenoj.;^— Competency—  Objection  overruled  to 

the  competency  of  a  smteAte  pronounced  in  a  Burgh  Court,  that  a 

party  itho  acted  at  assistant  prom: ator-jiical  for  the  county,  had 

sat  at  asie nor  in  the  Burgh  Court. 

This  was  a  suspension,  directed  against  the  procurator- 
fiscal  of  the  Burgh  Court  of  Forfar,  of  a  sentence  ol 
sis  months'  imprisonment  pronounced  in  that  Court. 

The  suspender  pleaded,  that  at  the  trial,  a  party  who 

was  assistant  fiscal  of  the  burgh,  had  acted  as  aasessoi 
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to  the  magistrate;  but  it  appearing  that  the  party  in 
question  was  not  fiscal  of  the  burgh,  but  merely  held  a 
commission  from  the  Sheriff  as  assistant  fiscal  for  the 
county,  the  Court  at  once  overruled  the  objection. 

The  suspender  had  been  found  guilty,  and  sentenced 
under  an  indictment  charging  him  with  theft — 
"in  bo  fat  as,  on  the  20th  da;  of  Hay  1851,  or  about  that 
lime,  the  Raid  Alexander  Watt  having  received  from  James 
Moffat,  rending  in  Victoria  Road  of  Forfar,  and  warehouseman 
lo  Charles  Lucas  and  Company,  manufacturers  in  North  loan  of 
h'oi  far,  from  their  premises  at  the  north  end  of  the  North  Loan 
of  Forfar,  In  the  burgh  parish  and  county  of  Forfar,"  a  certain 
quantity  of  yam  and  tow  for  woft  and  weft  to  be  woven  into 
a  web,  as  therein  mentioned,  "  did  wickedly  and  feloniously, 
time  and  place  foresaid,  theftuously  steal  and  away  take,"  the 
said  quantity  of  flax,  yarn  and  tow,  "the  property  or  in  the 
lawful  possession  of  the  said  Charles  Lucas  and  Company,  or 
the  said  James  Moffat  their  warehouseman,  or  one  or  other  of 

The  suspender  pleaded — That  the  indictment  was 
irrelevant,  inasmuch  as  the  circumstances  set  forth  in 
the  minor  proposition,  though  they  might  support  a 
charge  of  fraud,  embezzlement,  or  breach  of  trust,  did 
not  constitute  theft.  This  was  not  the  case  of  ma- 
terials on  which,  a  workman  is  employed  in  the  master's 
oivn  house;  the  yarn  was  delivered  to  the  panel  to  be 
taken  home  by  him,  and  there  woven.  And  the  purpose 
for  which  it  was  given,  was,  not  that  the  yarn  should  be 
returned  to  his  employer,  but  that  he  should  make  a 
different  article,  and  return  that  article  to  his  employer. 
Suppose  the  panel  had  actually  woven  the  web,  and  ap- 

Ciriated  it,  that  could  not  have  been  held  theft, 
use  the  article  taken  would  have  been  a  different 
species  from  what  was  originally  put  into  his  possession. 
But  if  so,  no  more  did  the  taking  of  the  yarn  constitute 
the  crime  libelled.  It  was  not  said  that  any  special  value 
attached  to  the  particular  yarn  delivered  to  the  panel. 
Take  the  case,  then,  which  must  often  occur,  of  a  weaver, 
who  happened  to  be  out  of  yarn,  getting  tile  loan  of  a 
small  quantity  from  a  neighbour,  could  that  be  held  to 
be  theft  ?—  Bradley,  Gth  Feb.  1850,  Shaw's  Rep.  p.  801 ; 
Bell's  Notes  to  Hume,  p.  4;  Brown,  2  Swinton,  391. 

The  respondent  answered — The  yarn  was  not  stated 
to  have  been  actually  made  into  a  web,  so  that  the  case 
was  free  of  any  difficulty  arising  from  change  of  species. 
The  principle  was,  that  where  an  article  is  delivered  by 
ono  party  to  another,  to  be  put  to  a  special  purpose,  the 
latter  commits  theft  if  he  appropriate  it  to  his  own  uses. 
Lord  Wood,— I  think  this  Is  a  good  charge  of  theft.  The 
yam  is  given  to  this  man  to  be  made  into  a  web  and  returned, 
and  the  charge  against  him  is  that  of  theft  of  the  yam.  I  do 
not  know  that  it  would  make  any  difference  if  he  had  first 
made  the  yarn  into  a  web ;  but  that  is  not  the  case  here.  I  do 
not  see  any  sound  distinction  between  this  case  and  that  of 
Brown,  where  a  party  bold  a  limited  possession  of  an  article  for 
a  special  purpose,  and  was  found  relevantly  charged  with  theft 
of  the  same.  That  is  just  the  case  here — and  here,  too,  it  Is  the 
same  thing  which  was  given,  which  is  to  be  returned,  for  it  is 
the  same  yarn,  only  it  is  to  be  returned  as  a  web,  and  not  in 
the  condition  of  yarn.  There  are  other  cases  of  much  the  same 
nature,  where  the  article  is  not  to  be  changed,  and  yet  the 
>prlation  is  held  theft — as  where  a  man  is  given  a  horse 
yiriatcs  the  horse.  Or  take  the  case  of  a 
iO  receives  the  price,  and  rides  off  with 
is  been  held  theft  of  the  money. 
the  same  opinion.  It  Is  impossible 
1  between  the  present  case  and  those 
JhxL  The  yarn  here  was  delivered  for 
jlinstead  of  applying  it  to  that  purpose, 
H  It  to  his  own  purposes.  As  to  the  case 
,     ,  „  : let  pledged  to  him,  th 


i,  this  plain  distinc- 


tion Is  to  be  taken,  that  there  the  proprietor  parts  with  ha 
property  in  security.  Be  cannot  redemand  it  from  the  [»*n- 
broker  without  payment  of  bis  pledge.  And  he  may  steal  it 
from  the  pawnbroker.  There  U  a  preprint*  jus  in  the  pawn, 
broker.     That  makes  the  distinction. 

liord  Cohniai/. — I  concur.  There  Is  no  part  of  our  criminal 
law,  in  which  the  writings  of  our  elementary  authors  iuvolic 
more  difficult  questions,  than  in  regard  to  the  distinction  be- 
tween theft  ami  breach  of  trust.  Of  late  years  an  iniprovomrat 
has  taken  place — the  confusion  has  been  much  cleared  np;  sad 
I  think  the  present  truly  lolls  under  the  case  of  theft  The 
property  was  given  to  be  returned,  though  after  a  certain  openv 
tion  had  been  performed  on  it  It  was  appropriated  to  tbit 
purpose ;  and  I  think  the  appropriating  of  it  to  the  party's 
own  purposes,  was  theft. 

Lord  Cowan. — I  am  much  of  the  same  mind.  In  the  present 
case,  I  consider  theft  is  rightly  charged.  It  would  have  been 
a  different  case  had  the  yam  been  made  into  a  web,— and  I 
do  not  say  what  my  opinion  would  have  been  in  that  cms. 
But  the  offence  here  is,  just  that  the  party  gets  this  yam  for  ■ 
particular  purpose,  and  theftuously  takes  it  away. 

J  *>rd  Juliet-Clerk.— I  concur.  I  am  always  glad  to  bear  tie 
opinions  of  my  brethren  on  cases  of  this  kind,  because  although 
the  distinction  seems  to  have  been  broken  down,  I  bare  eta 
considered  that  in  our  law  theft  under  trust  was  a  known 
crime,  and  that  its  being  under  trust  was  an  aggravation  of 
the  simple  crime ;  so  also  ombesslcnient  arising  ont  of  bnacb 
Of  trust ,— and  I  have  thought  that  we  were  too  much  in  tie 
way  of  considering  that  all  embezzlement  must  neoessarilj  be 
breach  of  trust,  and  not  theft  But,  at  any  rate,  about  the  r&i 
1830,aseriesof  cases  arose  which  brought  under  consideration 
the  distinction  between  theft  and  breach  of  trust  One  of  the 
most  common  of  these  was  where  articles  were  handed  orer 
by  one  party  to  another,  entirely  under  his  orders,  to  be  used 
in  a  particular  way  for  hie  interest,  and  not  for  the  interest  of 
the  party  receiving  them,  except  in  the  way  of  payment  (or 
what  he  did  on  them ;  and  it  can  make  no  distinction,  in  poinl 
of  principle,  whether  that  was  to  be  done  in  the  house  of  thi 
patty  giving  the  articles,  or  In  the  house  of  another.  If  > 
weaver  were  to  give  articles  to  another  to  be  operated  on  in  U» 
weaver*sown  bouse,  the  appropriating  of  them  by  the  workmen 
would  undoubtedly  be  theft;  and  it  can  make  no  difference 
that  the  workman  is  to  take  them  home  to  his  own  house.  B< 
has  no  separate  possession.  Without  entering  into  the  ques- 
tion, whether  there  is  any  distinction  between  custody  and 
possession,  I  say  that  the  workman  is  just  the  hand  of  the 
master,  and  if  be  makes  away  with  the  articles  given  him,  tint 
is  just  theft  from  the  party  for  whom  he  holds  them.  There 
may  be  cases  where  there  is  little  difference  in  quality  between 
the  special  article  given,  and  that  with  which  the  workman 
having  appropriated  it  mav  supply  its  place ;  but  even  then 
such  a  proceeding  wonld  be  against  the  honesty  of  the  trsru- 
action;  and,  on  the  other  hand,  there  may  be  caste  whnrc  the 
whole  value  of  the  article  to  be  manufactured  depends  on  lit 
use  of  the  particular  article  given.  It  is,  therefore,  only  the 
more  necessary,  if  such  a  practice  exists  as  that  hinted  at  tj 
Mr.  Logan,  that  the  Court  should  lay  down  distinctly  the  Is* 
on  the  subject  I  have  no  doubt  the  case  before  us  is  one  of 
theft  But,  then,  there  are  other  contracts,  such  as  pledpi 
which  at  once  place  the  parties  in  a  totally  different  position 
from  that  in  which  they  stand  here.  That  is  a  separate  con- 
tract— tbe  contract  of  pledge;  and,  therefore,  when  such  scsk 
as  that  is  libelled,  the  indictment  will  proceed,  not  on  thefti 
but  on  breach  of  trust  under  the  contract  set  forth. 
Suspension  refused. 
Act.  Logan  ;  Wotherspoon  and  Mack,  8.S.C.  Jeeattr—lS 
Craufnrd,  Miller;  John  Forrester, W.S.  Agent.— (W.G.I-) 

bth  December  1851. 

UiOU  COUBT  Of  JORIOIAHT. 

No.  41. — The  Lord  Advooate  t>.  Joseph  Kiu»ub. 

Thcft— Breach  of  Trust— Fraud— EmbezsJement— Hesbaod 
and  Wife— Relevancy— Indictment—  ITAe™,  by  onW?T 
contract,  it  teas  declared  that  an  heritable  bond  in  JaW  if  *" 
wife  should  be  held  by  her  to  the  erdwion  of  the  jus  unirio,  «** 
tubiequenl  to  the  marriage,  the  debt  tcai  uplifted  hg  the  «•/«■'  tj'j 
cumUanut  in  trih'rA—  Held,  that  the  hutband  having  qpnT"" 
thi  money,  was  rtttvantlg  charged  tdth  theft. 


1851.] 


IN  THE  COURT  OF  SESSION,  Ac. 


Indictment — Alternative  Charge— Cumulative  Proposition — 
Relevancy —  Under  an  indictment,  the  major  propotitian  of  wluth 
mMmI  attamativt  enargtt  of  theft  and  fraud,  it  mi  nhjectrd  to 
the  chargt  of  fraud,  that  the  minor  detailed  only  one  mode  of  com- 
muting the  crime,  and  thai  the  alternative  charge  in  the  minor  did 
not  refer  to  the  previous  et/Uement  by  the  word*  "  in  manner  fere- 
laid,"  or  any  inch  Kordt:  Tarau  of  indictment  tinder  which, — 
Objection  rtpkhxi. 

The  panel  was  indicted  on  a  charge  of  theft,  as  also 
fraud,  as  also  breach  of  trust  and  embezzlement,  "  or 
one  or  more  of  thorn." 

The  indictment  set  forth,  that  the  panel  entered  into 
an  antenuptial  contract  of  marriage  with  Margaret  Mao- 
Arthur  or  Jack,  now  Margaret  Kilgonr  his  wife,  whereby 
she  disponed  and  conveyed  to  herself,  and  the  children  of 
the  marriage,  and  failing  children,  to  the  panel,  in  the 
event  of  his  surviving  her,  the  whole  heritable  and  move- 
able means  and  estate  then  pertaining,  or  which  should 
pertain  thereafter  to  her,  which  means  and  estate  were 
described  in  the  contract  as  then  consisting  in  part  of — 
"the  sura  of  £200,  contained  In  a  bond  and  disposition  in  secu- 
rity by  John  Golder,  watchmaker  in  Alloa,  over  the  dwelling- 
house  and  grounds  belonging  to  htm,  situated  at  the  north-west 
end  of  Alloa :"   That  the  contract  of  marriage  contained  the  fol- 
lowing stipulation  : — "It  Is  hereby  agreed  upon  by  botti  parties, 
that  the  Raid  heritable  subjects  and  heritable  debt,  and  theshares 
in  said  Steam-Boat  Company  and  Gas  Company,  and  whole  other 
means  and  estate  presently  pertaining  to,  or  which  shall' heru- 
afler  be  acquired  by  her,  shall,  notwithstanding  this  convey- 
ance, still  remain  the  property  of  the  said  Margaret  M'Arthur 
or  Jack,  and  be  at  her  disposal ;  and  she  hereby  reserves  to 
herself  fall  power  and  liberty,  by  herself  alone,  without  consent 
of  'In?  said  Joseph  Kilgour,  to  assign  and  dispone,  by  way  of  a 
ncTtii  eama  deed,  testament,  or  otherwise,  her  said  heritable 
and  moveable  means  and  estate,  the  shares  in  said  companies, 
and  principal  soma  belonging  to  her  generally  and  particularly 
before  mentioned,  and  such  means  and  estate  as  she  may  here- 
alter  acquire ;  and  the  said  Joseph  Eilgour  renounces,  by  these 
presents,  all  right,  title  and  interest,  be  has  or  might  have  to 
the  rests  or  profits  of  the  said  heritable  property,  and  of  the 
said  sum  of  £200,  and  the  said  shares,  and  sums  of  money, 
principal  and  Interest,  either  in  virtue  of  his  jut  mariti,  cour- 
tesy, or  otherwise,— it  being  farther  declared,  that  the  same  shall 
neither  be  liable  to  his  deeds,  nor  subjected  to  the  legal  dili. 
gen  re  of  his  creditors,  for  payment  of  the  debts  already  con- 
tracted, or  which  shall  be  contracted,  by  him  ;  declaring  that 
the  said  rents,  profits,  and  interest  of  tbe  said  principal  sums  of 
money,  shall  be  payable  to  the  said  Margaret  M'Arthur  or  Jack, 
exclusive  of  the  jut  mariti  of  her  said  intended  husband,  with- 
out his  consent,  and  upon  her  own  receipt  and  discharge  there- 
for ;  and  in  the  event  of  it  being  necessary  to  uplift  the  said 
sum  of  £200,  and  tbe  said  shares  or  sums  of  money  above  men- 
tioned, or  part  thereof,  the  said  Margaret  M'Arthur  or  Jack 
hereby  reserves  full  power  to  uplift  tbe  same,  and  to  giant 
receipts  and  discharges  therefor  in  her  own  name,  which  re- 
ceipts shall  be  sufficient  for  the  sums,  principal  and  interest,  or 
any  part  thereof;  and  she  shall  be  entitled,  without  the  con- 
sent of  her  aald  husband,  to  lend  out  and  re-employ  the  same, 
and  to  take  the  bonds,  or  other  securities  to  be  granted  there- 
for, payable  to  herself:  But  it  Is  hereby  declared,  on  the  other 
hand,  that  the  whole  of  the  property  which  shall  pertain  to  the 
sniil  Margaret  M'Arthur  or  Jack  at  her  decease,  in  the  event 
of  her  predeceasing  her  said  intended  husband,  and  which  shall 
remain  undisposed  of  by  her,  and  which  shall  not  be  conveyed 
by  mortit  eaiua  deed  or  testament  to  any  other  party,  shall  be- 
long, iu  conformity  with  the  conveyance  hereof  already  made, 
to  the  said  Joseph  Kltgour,  her  intended  husband."    That  "  it 
having  become  necessary  to  uplift  the  foresaid  sum  of  £200," 
(jolder,  the  debtor,  in  the  house  or  office  occupied  by  John 
Watson,  paid  to  tbe  panel's  wife,  or  to  David  Dunsyre  Syme 
as  noting  for  her  and  on  her  behalf,  the  sum  of  £200  sterling, 
consisting  of  baulk- notes  to  tbat  amount,  "  being  the  sum  con- 
tained in  said  bond  and  disposition  in  security  ;  and  the  said 
Lank  or  banker's  note*  having  immediately  thereafter,  and 
within  or  near  the  said  house  or  office,  been  delivered  and 
intrusted  to  you  the  said  Joseph  Kilgour,  by  the  said  Mar. 


garet  Kilgonr  your  wife,  or  by  the  said  David  Dunsyre  Sy'nie, 
in  order  that  you  might  carry  the  same  from  the  said  house 
or  office  straightway  to  the  office  or  business  premises  of 
the  Western  Bank  of  Scotland,  in  Alloa  aforesaid,  there  to 
be  deposited  in  name  of  your  said  wife,  and  for  her  exclusive 
behoof,  or  you  having  then  and  there  wickedly  and  feloni- 
ously taken  possession  of  tho  said  bank  or  banker's  notes 
upon  the  fraudulent  pretence  of  counting  and  thereafter  carry- 
ing the  same,  for  your  said  wife,  straightway  to  the  said  office 
or  business  premises  of  the  Western  Bank  of  Scotland,  there  to 
be  deposited  as  aforesaid,  your  resl  object  and  intention  being, 
fraudulently  and  feloniously  to  keep  and  appropriate  the  same 
to  your  own  uses  and  purposes,  you  the  said  Joseph  Kilgonr 
did,  time  above  libelled,  in  or  near  the  sold  house  or  office  oc- 
cupied by  the  said  John  Watson,  or  at  or  near  the  said  office 
or  business  premises  of  the  Western  Bank  of  Scotland,  in  Alloa 
aforesaid,  or  at  some  part  of  Alloa  between  said  places,  wick- 
edly and  feloniously  steal,  and  theftuously  away  take,  the  bank 
or  banker's  notes  above  libelled,  to  the  amount  of  £200  eter. 
ling,  the  exclusive  property,  or  In  the  lawful  possession,  of  tho 
said  Margaret  Kilgonr  your  wife ;  or  otherwise,  time  and  place 
aforesaid,  you  the  said  Joseph  Kilgonr  did,  fraudulently  and 
feloniously,  and  in  breach  of  the  trust  reposed  in  yon,  embezzle 
and  appropriate  to  your  own  uses  and  purposes  the  bank  or 
banker's  notes  above  libelled,  to  the  amount  of  £200  sterling, 
tho  exclusive  property,  or  In  the  lawful  possession,  of  tho  said 
Margaret  Eilgour  your  wife." 

The  panel  having  objected  to  the  relevancy  of  the 
indictment,  the  case  stood  over  till  this  day. 

The  panel  pleaded — It  could  not  be  held,  consistently 
with  the  doctrine  of  the  eommunio  bonorum,  and  of 
the  wife  being  tadem,  persona  with  the  husband,  that  a 
husband  could  in  any  circumstances  commit  the  crime  of 
theft  of  property  held  in  name  of  the  wife.  The  exact 
case  which  occurred  here,  had  never  been  decided;  but  it 
might  be  held  as  settled,  that  a  wife  could  not  steal  from 
her  husband,  since  the  only  two  cases  of  that  nature 
known,  had  been  abandoned.  Here,  no  doubt,  the  fits 
mariti  was  excluded;  but  such  exclusion  could  give  to 
the  wife  no  higher  title  than  the  husband  had,  if  his  right 
was  not  so  excluded.  If,  therefore,  the  wife  could  not 
steal  from  the  husband,  still  less  could  the  husband  from 
the  wife— Becket,  26th  April  1831;  M'Leod,  14th  Oct, 
1838,  2  Swinton,  190;  Roscoe's  Dig.  593-4,  3d  Ed; 
1  Russell  on  Crimea,  p.  22.  Whether  tho  minor  pro- 
position inferred  a  charge  of  fraud,  was  another  question; 
but  to  that  there  was  another  objection,— viz.  that  while 
the  major  proposition  contained  an  alternative  charge  of 
theft  or  fraud,  there  was  only  one  minor  proposition 
detailing  the  mode  of  committing  the  crime;  and  the 
charge  set  forth  after  the  words  "or  otherwise,"  did 
not  state  the  mode,  or  refer  to  the  previous  statement 
by  the  words  "  in  manner  foresaid,"  or  any  such  words, — 
whereas,  to  make  the  indictment  relevant,  there  ought 
to  have  been  either  a  separate  minor  for  each  of  the 
charges  stated  in  the  major,  or  a  distinct  reference. 

Lord  Wood — I  am  of  opinion  that  thia  Indictment  is  good. 
The  bond  was  the  property  of  the  wife,  notwithstanding  the 
marriage.  The  money  contained  in  that  bond  was  uplifted, 
and  the  charge  is,  that  the  husband  feloniously  steals  it.  I 
think  that  a  relevant  charge  of  theft,  and  that  tbe  mode  of 
committing  the  crime  is  relevantly  stated.  I  conceive  that 
the  property  was  that  of  the  wife,  and  the  husband  could-  not 
take  it  without  committing  theft  Tbe  argument  In  support 
of  the  objection  takes  two  grounds : — First,  It  is  said  to  have 
been  decided  that  a  wife  cannot  steal  from  her  husband.  But 
tbat  is  a  mistake.  The  question  was  raised,  no  doubt,  but  no 
decision  bas  ever  been  given  on  it,  and  I  am  of  opinion  that 
it  would  be  theft.  Notwithstanding  the  eommunio  bonorum,  the 
goods  are  the  property  of  the  husband,  and  if  tbe  wife  appro- 
priates them,  she  is  guilty  of  theft.  Here,  on  tbe  other  hand, 
there  is  un  express  exclusion  of  Win  jut  mariti,  and  the  answer 
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1o  tli lit  is,  that  It  in  Impossible  so  to  exclude  the  futmariti,  as 
to  make  the  appropriation  by  the  husband,  theft ;  and,  theie- 
fiire,  aa  the  life  cannot,  by  reason  of  the  eommimie,  steal  from 
the  husband,  bo  neither  can  he  from  her.  But,  then,  as  I  Raid 
lie  fore,  it  has  never  been  decided  that  the  wife  cannot  steal 
I'i  om  ber  husband.  The  eeeond  ground  of  argument  is,  that  the 
wife  and  husband  are  tailm  pcrtona.  But  it  cannot  be  main- 
tained, on  that  ground,  that  the  husband  cannot  in  any  case 
lie  guilty  of  an  offence  against  the  wife — fur  be  may,  for  in- 
f  lance,  be  guilty  of  an  assault  on  her.  In  the  east;  of  crimes, 
therefore,  that  doctrine  cannot  be  allowed  any  effect.  Be- 
sides, in  the  present  case,  there  was  diversity  ot  persona,  con- 
stituted hy  the  express  terms  of  the  marri age-Con  1  met.  I  think, 
therefore,  that  the  property  in  qnettion  was  separate ;  and  if 
the  husband  took  it,  he  wan  guilty  of  theft  Then,  as  to  the 
objection  as  to  the  charge  of  fraud,  I  think  (hat  charge  also  Is 
relevantly  libelled.  It  has  been  decided  over  and  over  again, 
that  it  is  not  necessary,  where  the  major  is  alternative,  to  bare 
separate  statements  in  the  minor  proposition. 

Iiord  Ivory. — I  am  of  the  same  opinion.  The  case  decide*  it- 
self from  the  moment  it  is  admitted  that  the  property  was  that 
of  the  wife.  It  cannot  lie  said  that  there  Is  here  eadem  periona, 
for  the  exclusion  in  the  marriage- con  tract  creates  two  persons 
in  regard  to  this  property,  and  entitles  the  wife  to  the  protection 
of  the  law.  The  very  purpose  of  such  an  exclusion  may  be  to 
meet  the  effect  of  such  a  fiction  as  that  of  the  eadem  iKriona — or 
rather  to  meet  the  doctrine  of  lodtlat,  for  I  do  not  think  the 
other  has  ever  been  held  in  our  law.  As  to  what  may  be  the 
effect  of  this  doctrine  in  regard  to  the  goods  in  communion, 
I  withhold  my  opinion.  That  is  not  yet  decided ;  but  nothing 
lias  ever  been  laid  down  to  favour  the  doctrine  maintained  by 
Mr.  Craufiird.  Then  the  property  being  in  tbe  wife,  it  would 
have  been  theft  in  any  one  but  tho  husband  to  take  it ;  but 
what  difference  does  it  make  that  it  is  by  tbe  husband  her 
property  is  taken.  It  is  rather  an  aggravation  of  tbe  crime. 
On  the  present  case,  therefore,  I  quite  agree  with  Lord  Wood, 
reserving  at  the  same  time  my  opinion  with  regard  to  any  case 
Ihot  may  arise  of  theft,  by  the  wife,  of  thegoralBincommnnion, 
Lord  Coloruay. — In  this  indictment,  I  think  the  crime  of 
theft  is  properly  libelled.  The  property  in  question  is  that  of 
the  wife.  Now,  if  a  person  holds  property,  the  taking  it  away 
in  the  manner  libelled,  U  theft;  and  I  do  not  see  that  tbe  posi- 
tion of  husband  in  the  person  so  taking,  can  make  any  differ- 
ence, when  it  appears  that  be  had  no  right  of  property  in  the 
goods.  I  am  very  averse  to  make  new  law,  but  I  am  also  very 
averse  to  restrict  our  law  from  reaching  new  modes  of  commit- 
ting old  crimes  ;  and,  fortunately,  the  rigour  of  our  common 
law,  unlike  that  of  England,  enables  us  to  reach  all  crimes, 
nowsoever  committed.  As  to  the  English  cases  which  haae 
been  quoted  to  us,  and  the  observation  that  we  should  be  slow 
in  going  contrary  to  the  views  entertained  in  England,  I  think 
that  observation  is  very  strong  in  regard,  fur  instance,  to  the 
ei  instruction  of  statutes,  and  that,  when  one  construction  is 
put  on  a  statute  at  oue  end  of  tbe  island,  we  should  be  slow 
in  putting  another  construction  on  ft  at  the  other  end.  But 
the  same  observation  does  nut  apply  to  our  common  law;  with 
regard  to  that,  I  do  not  enquire  what  may  be  the  common 
law  of  England.  If  we  are  Mtisncfl  that  our  law  is  right,  we 
must  hold  by  it ;  and  if  our  law  is  better  than  that  of  England, 
1  think  it  is  for  them  to  change  tbeir  law  to  ouis,  and  nut  fur 
US  to  alter  ours  by  theirs. 

Lord  Cotton — I  was  a  member  of  the  Court  when  this  mat- 
ter was  formerly  discussed,  and  1  bad  then  no  doubt  of  the 
relevancy  of  this  indictment  The  argument  of  to-ilny  lias 
not  in  the  least  affected  my  opinion  ;  but  what  has  already 
been  said  by  your  Lordships,  renders  it  unnecessary  for  me  to 
speak  at  length. 

Lord  Juttice-Clerk. — I  concur.  I  lay  aside  altogether  tho 
oases  that  have  occurred  of  a  wife  stealing  from  her  husband, 
because  the  particular  and  specific  facts  of  each  of  those  may 
i;iise  a  very  different  case  from  that  now  before  us.  In  the 
lose  of  Becket,  the  evidence  of  the  wife  herself  brought  out 
that  the  indictment  was  wrong.  Then  M'Leod's,  I  think,  was 
u  clear  case  of  theft  But  every  case  of  this  kind  must  be  de- 
cided on  its  own  facts.  Mr.  Craufiird  took  the  case  of  a  wife 
pawning  ber  husband's  clothes  for  drink,  and  asked  if  that 
tould  be  held  to  be  theft  But  the  ordinary  cose  of  pawning 
by  a  third  party  to  whom  clothes  have  been  entrusted,  is  not 
tbe  same  aa  that  of  a  wife  taking  clothes  lying  about  the 
house,  and  panning  them.   Not  (hat  I  should  hesilate  because 


these  might  be  said  to  be  within  the  roiHtnum'o  bonorum,  for  I 
am  not  satisfied  that  eommimio  bononm  exists  at  all  during  tbe 
lifetime  or  the  spouses.  On  the  contrary,  I  conceive  that  it 
arises  only  after  the  death  of  one  of  them  ;  and  Lord  Hon. 
creiff  expressed  an  opinion  to  tbe  same  effect  But  here  it  is 
admitted  tbat  the  goods  in  question  were  constituted  a  sepa- 
rate property  in  the  wile,  and  that  by  a  deed  of  the  ruost 
onerous  nature  possible  ;  fur  there  are  no  deeds  to  which  our 
law  gives  so  much  weight,  as  those  which  separate  the  wife's 
property  from  her  husband's.  Now,  was  not  that  deed  itself 
capable  of  being  stolen  by  the  husband  f  If  so,  why  not  the 
propertv  conveyed  tbcrebv  f  That  it  was  liable  to  fraud,  ia 
admitted ;  if  so,  why  not  to  theft  ?  As  to  tbe  wcond  point,  I 
have  always  thought  it  a  pity  that  the  Court  should  have 
allowed  the  practice  to  creep  In,  of  having  only  one  minor  to 
alternative  major  propositions ;  but  the  practice  is  now  too  old 
to  upen  up  the  question,  and  I  must  therefore  take  this  minor 
as  referable  to  the  charge  of  fraud  ;  and  there  can  be  no  doubt 
that  the  facts  there  set  forth  are  relevant  to  infer  that  charge. 
Objections  repelled. 
Act.  Sol. -Gen.  {Teas),  Young  ;  Crown  Agent — Alt.  Craufurd  ; 
Murray  and  Beitb,  W.S.  Agent:— IW.G.T.} 

Oth  December  1851. 

High  CoiRT  or  JusTtCIABT. 

No.  42. — The  Lord  Advocate  v.  John  Moonkt. 

Statute2WilLIV.o  34,§7-Ba»eColn-Dttcring-Belevancy- 
Indictmenl — An  indictment  held  relevant  tchich  charged  the  panel 
itith  contravention  of  2  Will.  IV c.  34,  §  7,  in  raped  that,  having 
received  change  from  another  party  of  hatf-a-eroan,  the  panel  deb- 
arred to  her  a  counterfeit  tattling,  on  the  pretence  that  it  unu  one  of 
the  ihillingi  received 'from  her,  and  to  induced  her,  in  exchange  /or 
the  counterfeit,  to  deliver  to  the  panel  a  genuine  thilUng. 

In  an  indictment  under  §  7  of  2  Will.  IV.  c  84,  ichieX  detailed  two 
actt  of  uttering,  the  itamd  being  elated  to  have  taken  place  "time 
above  libelled," — Observed,  That  if  the  offence  of  repeated  uttering 
tcai  to  be  p-etted,  the  time  o/  the  tecond  uttering  ihould  have  been 
more  exactly  specified,— and  that  charge  given  up  accordingly. 

This  case  was  certified  by  Lord  Colonsay  from  the  Cir- 
cuit Court  of  Glasgow.  The  indictment  charged  the 
panel  with  contravention  of  the  statute  2  Will.  I V.  c.  34, 
§  7,  as  also  with  falsehood,  fraud,  and  wilful  imposition, 
as  also  with  falsehood  and  fraud. 

By  §  7  of  the  act  it  is  provided — 

"That  if  any  person  shall  tender,  utter,  or  pat  off,  any  false 
or  counterfeit  coin,  resembling,  or  apparently  intended  to  re- 
semble or  pass  for,  any  of  the  King's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  or  counterfeit,  every  such  offen- 
der shall,  in  England  and  Ireland,  be  guilty  of  a  misdemean- 
our, and  in  Scotland  of  a  crime  and  offence,  and,  being  con- 
victed thereof,  shall  be  imprisoned  for  any  term  not  exceeding 
one  year ;  and  if  any  person  shall  tender,  niter,  or  put  off,  any 
false  or  counterfeit  coin,  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  tbe  King's  current  gold  or  silver 
coin,  knowing  tbe  same  to  be  false  or  counterfeit,  and  such 
person  shall,  at  the  time  of  sneb  tendering,  uttering,  or  putting 
off,  have  in  his  possession,  besides  tbe  false  or  counterfeit  coin 
so  tendered,  uttered,  or  put  off,  one  or  more  piece  or  pieces  of 
false  or  counterfeit  coin,  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  King's  current  gold  or  silver 
coin,  or  shall,  either  on  the  day  of  such  tendering,  uttering;,  or 
putting  off,  or  within  tbe  space  of  ten  days  then  next  ensuing, 
tender,  utter,  or  put  off,  any  more  or  other  false  or  counterfeit 
coin,  resembling,  or  apparently  intended  to  resemble  or  pass 
for,  any  of  the  King's  current  gold  or  silver  coin,  knowing  the 
same  to  lie  false  or  counterfeit,  every  such  offender  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanour,  and  in 
Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof, 
shall  be  imprisoned  for  any  term  not  exceeding  two  years." 

The  minor  proposition  of  the  indictment  set  forth, 
that  the  panel — 

"did  wickedly  and  feloniously  tender,  otter,  or  pnt  off.  a 
false  or  counterfeit  coin,  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  a  shilling  piece  of  the  Queen's  current 
silver  coin,  yon  knowing  the  same  to  be  false  or  counterfeit ; 
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and  this  yon  did  by  then  and  there  delivering  or  tendering 
the  nine  to  Margaret  Tumbnll  or  Dunn,  wife  of,  and  then  and 
now  or  lately  redding  with,  the  said  John  Dunn,  and  then  and 
there  wickedly  and  feloniously,  falsely,  fraudulently,  and  wil- 
fully, representing  and  pretending  to  the  said  Margaret  Tura- 
biill  or  Dunn  that  she  had  then  and  there  delivered  ki  you 
the  laid  false  or  counterfeit  coin,  instead  of  n  genuine  shilling 
piece,  as  part  of  the  change  which  you  wereentitled  to  receive 
from  her  out  of  a  half-crown  piece  or  other  coin  which  you  hud 
then  and  there  delivered  to  her  in  payment  of  a  gill  or  other 
■mall  quantity  of  whisky,  which  hail  been  then  and  there  pur- 
chased by  yon,  she  having  paid  or  given  to  you  your  change 
aforesaid,  amounting  to  two  shillings  and  threepence  sterling 
or  thereby,  in  good  or  genuine  money,  as  you  well  knew,  and 
then  and  there  demanding,  upon  the  false  and  fraudulent  re- 
presentation and  pretence  aforesaid,  a  genuine  shilling  piece, 
orsome  coin  or  coins  equal  in  value  thereto,  from  this  said  Si.ir- 
gsret  Turnbull  or  Dunn,  in  exchange  for  the  said  raise  or  conn- 
terfeit  coin  ; — by  all  which,  or  part  thereof,  the  said  Margaret 
Turubull  or  Dunn  was  deceived  and  imposed  npon,  and  indu- 
ced then  and  there  to  deli  re r  to  you,  in  exchange  for  tho  said 
Hue  or  counterfeit  coin,  a  genuine  shilling  piece,  the  properlv 
or  in  the  lawful  possession  of  the  said  Margaret  Tumbull  or 
Dunn,  or  of  the  said  John  Dunn,  which  genuine  shilling  piece 
yon  did  then  and  there  fraudulently  receive  and  appropriate 
to  your  own  uses  and  purposes." 

There  waa  a  second  charge  of  uttering  with  intent, 
proceeding  on  the  same  specie)  facti,  which  waa  stated  to 
have  taken  place  time  ahove  libelled. 

ifacouocAte,  for  the  panel,  pleaded,  that  to  render 
the  indictment  relevant  under  the  statute,  it  must  bear 
Hat  toe  base  coin  was  uttered  as  genuine,  whereas  here 
(he  indictment  set  forth  that  the  base  coin  was  delivered 
ttBressly  as  base.  In  the  analogous  case  of  forgery,  the 
nutates  provided  expressly  that  the  forged  document 
most  be  passed  as  genuine, — and  the  same  principle  held 
here— Alchorne,  12th  March  1830;  Cooke,  7th  Jan. 
1833;  Bell's  Notes  to  Hume,  p.  58. 

Arauxred  for  the  Crown — It  was  not  necessary  that 
the  base  coin  should  be  uttered  as  genuine.  The  essence 
of  the  crime  was,  that  the  resemblance  of  the  base  to  the 
genuine  coin  should  be  used  to  defraud  the  lieges. 

Lord  Cowan.— I  scarcely  think  tho  case  of  Alchorno  rule*  tho 
present  It  does  not  appear  that  any  objection  wan  stated  to 
the  indictment  in  that  case— and  that  being  so,  I  do  not  see 
Ihtt  the  Court  is  thereby  foreclosed  from  considering  the  objec- 
tion when  it  is  stated,  more  especially  under  an  Important  sta- 
tute like  this.  At  present,  t  rather  think,  looking  to  the  words 
of  the  act,  that  it  Is  of  the  essence  of  the  crime  that  the  false 
coin  be  passed  off  as  genuine. 

Lord  Jaitia.Clerk.-l  do  not  see  any  difficulty.  In  thejfrrf 
place,  the  words  of  the  act  contain  no  declaration  thnt  the 
Use  monev  shall  be  passed  off  as  genuine  ;  and,  tecondly,  the 
object  in  every  one  of  these  cases  is  to  get  the  value  of  the 
realcoin  in  return  for  the  counterfeit;  and  in  whatever  form,  or 
by  whatever  means,  you  do  pass  off  the  counterfeit,  if  you  get 
the  Talne,  yon  commit  the  crime.  The  word  rambling  does 
not  apply  to  the  object  Kith  which  the  coin  is  passed,  but  is 
merely  descriptive.  Here  the  object  of  putting  off  the  false 
coin  was  to  get  the  value  of  the  real  coin  by  pretending  that 
the  former  was  one  which  the  panel  had  got  from  the  other 
party.  As  to  the  objection,  that  this  was  not  patting  off,  I 
shtQ  only  say,  that  I  have  tried  many  cases  of  a  similar  nature 
without  objection  :  and  if  in  any  other  such  an  objection  had 
beta  stated.  I  should  have  held,  as  I  do  now,  that  it  must  lie 
repelled.  It  is  important  to  observe,  that  the  case  of  Cooke 
■at  decided  In  1S83,  one  year  after  the  pushing  of  this  ait, 
■hen  that  statute  was  most  carefully  considered  with  a  view 
>*>  tb«  right  construct  inn  of  it.  As  to  the  other  statutes,  I  only 
»j  that  we  cannot  import  the  construction  of  other  statutes 
by  Imputation  Into  this  act,  and  hold  that  here  tho  words  put. 
■■V  >M,  mean  putting  off  as  genuine,  because  that  is  specially 
mentioned  la  the  forgery  acta,  and  is  necessary  under  these 
seta  to  the  comminion  of  that  crime.  We  cannot  apply  these 
■tstwtsa  to  the  present  cue. 


Lard  Wood. — I  am  of  the  soma  opinion.  I  do  not  hold  that 
view,  because,  in  1838,  an  indictment,  containing  a  charge 
similar  to  the  present,  but  which  also  contained  another  chargr, 
went  without  objection  to  the  jury,  that  this  is  a  decided  point; 
but  I  do  think  it  of  importance,  looking  to  the  date  of  that 
case,  that  BUch  an  indictment  did  pass  without  objection ;  and 
the  matter  is  rendered  stronger  by  what  your  Lordship  says, 
that  you  have  frequently  tried  such  cases  without  objection. 
Then  it  is  very  important,  that  the  statute  does  not  say  thn 
base  money  is  to  be  passed  as  genuine  j  because,  if  these  words 
are  not  to  be  found  there,  it  is  a  reasonable  inference,  that  the 
words  oi  genuine  are  not  necessary  to  make  an  indictment  re- 
levant. But,  then,  the  question  is,  does  tbe  statement  in  the 
minor  satisfy  the  provision  of  the  statute  1  Now,  what  dues 
the  statute  say — "false  or  counterfeit  coin,  resembling,  or  ap- 
parently intended  to  resemble  or  pass  for,  current  coin,"  know- 


one.  He  did  therefore  tender,  offer,  and  put  off  a  counterfeit 
coin;  and  if  the  insertion  or  the  words 'as  genuine'  is  unne- 
cessary, tbeu  he  committed  tho  statutory  crime.  As  to  th<< 
expression  '  resembling,'  I  agree  with  your  Lordship,  that  it  is 
intended  merely  to  bo  descriptive. 

Lord  hw y. — I  should  like  to  Consider  the  case. 

The  ease  was  continued  till  this  day. 

Lord  leory. — When  we  look  at  tho  words  of  the  act,  I  am 
nolle  satisfied  that  the  indictment  is  good.  The  act  is  a  con- 
solidating act,  and  the  decisions  umlui  it  apply  to  tho  wholy 
kingdom.  In  England,  it  hns  been  decided  -Frank,  1  Russell 
on  Crimes,  78,  3d  ud.— that  the  word  '  uttering'  may  heir  the 
signification  given  it  here,  and  that  seems  to  me  conclusive. 

Lord  Colomay. — I  am  of  the  same  opinion.  When  this  caso 
was  before  us  at  Glasgow,  we  were  not  aware  that  any  cases 
had  occurred  of  a  similar  nature,  and  therefore  thought  it  right 
to  reserve  it  for  the  consideration  of  )'our  Lordships ;  but  it 
appeared  to  me  then,  as  it  still  does,  that  the  decision  must 
depend  on  [he  meaning  attached  to  the  words  of  the  statute. 
The  question  is,  whether  the  expression  'uttering,'  without 
any  adjuncts,  is  to  be  held  to  cover  more  than  the  passing  off 
of  base  money  as  genuine.  In  its  own  meaning,  I  think  the  ex- 
prcssion  is  wider  than  that.  The  statute  now  before  us  docs  nut 
use  the  words  '  as  genuine,'  and  the  indictment  sets  forth  cir- 
cumstances which,  I  think,  come  within  the  expression  'utter- 
ing.' No  doubt,  everything  which  may,  in  one  sense,  be  called 
uttering,  Is  not  uttering  under  the  statute.  If  I  give  over  a 
base  coin  to  tbe  master  of  the  mint,  that  is  not  uttering  In  tho 
sense  of  the  statute.  But  I  have  little  difficulty  on  that  ground, 
because  I  think  the  present  case  truly  comes  within  the  mean- 
ing of  that  statute.  The  lixth  section  is  directed  against  all 
trafficking  whatsoever  in  base  coin  ;  and  the  party  here  is  un- 
doubtedly in  possession  of  a  coin  which  comes  within  tbe  de- 
scription of  the  statute,  as  resembling  a  coin  of  the  realm,  and 
he  confessedly  intends  to  pass  thnt  off  instead  of  a  genuine 
coin.  He  avails  himself  of  that  resemblance  to  get  the  value 
of  the  genuine  coin,  which  it  resembles.  By  reason  of  that  re. 
semblance,  he  substitutes  the  base  for  a  true  coin,  and  thus  puts 
the  base  coin  into  circulation.  This  is  a  fraudulent  dealing 
with  the  coin  of  the  realm,  which  I  think  clearly  brings  the  cane 
within  the  meaning  of  the  act.  There  is  another  point  which  I 
should  like  to  mention  ;  The  section  of  the  act  quoted  refers 
to  two  crimes — the  uttering  of  bad  coin  resembling  good  silver 
coin  ;  and  again,  the  uttering  such  a  second  time  within  ten 
days.  The  indictment  does  not  state  which  of  these  two  things 
the  panel  is  charged  with.  It  merely  says  that  the  panel  is 
guilty  of  the  offences  set  forth  in  the  section,  or  of  one  or  more 
of  them.  But  if  It  Is  intended  to  charge  the  second  statutory 
offence,  the  time  at  which  the  second  uttering  took  place  should 
have  been  stated  No  doubt  the  indictment  says,  *  time  abovo 
libelled," — but  this  cannot  mean  at  the  very  seme  moment, 
because  the  places  are  different.  It  appears  to  me  that  the 
indictment  should  bare  stated  the  precise  time  to  which  it 

Lord  Cowan. — This  appears  to  me  one  of  those  cases  in  which 
the  authority  of  the  law  of  England  ought  to  have  great  weight 
with  us ;  and,  accordingly,  it  appears  to  me,  that  the  decision 
in  the  case  of  Frank  truly  removes  all  the  difficulty  wbich  I 
should  have  felt  had  this  been  an  open  question.    That  cuss 
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raited  the  very  point  now  before  mi,  for  tbe  words  there  were, 
"  ottering  or  tendering  in  payment," — and  the  question  was, 
what  was  the  meaning  of  uttering,  apart  from  tendering ;  and 
the  view  token  was  the  name  as  that  expressed  bv  your  Lord- 
ships. Though  that  is  an  old  ease,  it  has  ruled  the  law  up  to 
the  present  time,  and  isrcfcired  to  by  Mr.  Baillie  as  an  autho- 
ritative decision.  I  agree,  therefore,  in  the  construction  which 
your  Lordships  have  put  on  the  act 

Objection  repelled. 
The  Solicitor-General,  by  leave  of  the  Court,  struck 
out  the  words  "  or  of  one  or  more  of  them." 


9th  December  1851. 
Bbdo.vd  Division. 
No.  43.— William    Pollock    (Macdonald's  Trustee), 
Claimant,  v.  Clarissa  Margaret  Macdonald  or  Muir 
(and  Husband),  Claimant. 
Trust — Construction — A  trust  deed  contained  Ike  following  clause — 
"  That  tny  laid  trueieei  shall  be  bound  and  obliged,  on  my  lawful 
daughter  attaining  majority,  or  on  her  previotu  marriage,  to  lav 
out  in  heritable  londe,  or  other  proper  security,  the  turn  of  £1600 
sterling,  and  to  take  the  mine  payable  to  herseif ;  or,  should  my 
laid  trutteei  deem  it  advisable,  they  art  hereby  specially  authorized 
and  empowered  to  take  the  bond  or  bonds  payable  to  her  in  liferent, 
for  her  liferent  use  allenarly,  and  to  the  children  to  be  procreated 
of  her  body  in  fee,"  $c  Jr.,  "or  to  have  the  said  bond  or  bonds  in 
any  other  terms  which,  my  said  trutteet  may  deem  requisite,"     The 
truttta  failed  to  invest  the  money  when  the  beneficiary  became  of  age. 
The  majority  of  the  trustees  afterwords  died,  and  the  beneficiary 
married  after  majority.     Held  that  the  discretionary  powers  con- 
ferred by  the  trust-deed  did  not  lapse  by  their  non-exercise  at  the 
date  fixed  by  the  testator,  but  that  they  etili  remained  undiminished 
in  the  person  of  the  tote  turviring  trustee. 
This  was  a  multiplepoinding,  in  which  the  fund  t'n 
medio  was  a  provision  by  the  late  John  Macdonald  in 
favour  of  his  daughter.    The  material  clause  of  the  trust- 
deed  will  be  found  quoted  in  the  Lord  Ordinary's  note. 
The  trustees  were  taken  bound  to  invest  Miss  Mac- 
donald's provision  in  one  or  two  ways  therein  set  forth, 
upon  her  attaining  majority,  or  upon  her  marriage,  should 
the  latter  event  first  happen. 

Miss  Macdonald  became  of  age,  and  afterwards  mar- 
ried Robert  Muir,  without  any  investment  having  taken 
place.  The  greater  number  of  .the  trustees  died  subse- 
quent to  Miss  Macdonald's  majority,  and  the  claimant 
Pollock  was  the  sole  surviving  trustee. 

In  these  circumstances,  the  question  was,  whether  the 
discretionary  powers  of  the  trustees  vested  in  him  as  sole 
surviving  trustee;  and  whether  these  powers  had  not 
lapsed  by  their  non-exercise  at  the  date  pointed  out  by 
the  truster. 

Mrs.  Muir  and  her  husband  claimed  the  fund  in  medio 
free  of  all  restriction. 

Pollock  claimed  it  in  order  to  exercise  the  discretion- 
ary powers  conferred  by  the  trust-deed,  if  these  should 
still  be  held  to  subsist  in  him. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 


decerns. 

"Note. — The  clause  of  Macdonald's  trust  disposition  and  set- 
tlement granting  the  provision  which  is  the  subject  of  the  fund 
in  medio,  contains  tile  following  directions  to  his  trustees  :— 
■  That  my  said  trustees  shall  be  bound  and  obliged,  on  my  law. 
ful  daughter  Clarissa  Margaret  Macdonald  attaining  majority, 
or  on  her  previous  marriage,  to  lay  out  in  heritable  bonds,  or  other 
proper  security,  the  sum  of  £1000  sterling,  aud  to  take  the 


same  payable  U 

able,  they  are  hereby  specially  autho 
take  the  bond  or  bonds  payable  to  her  in  liferent,  for  her  life- 
rent use  allenarly,  and  to  the  children  to  be  procreated  of  her 
body  in  fee,'  &c.  4c,  •  or  to  have  the  said  bond  or  bonds  in 
any  other  terms  which  my  said  trustees  may  deem  requisite.' 

"  The  Lord  Ordinary  considers  this  is  a  case  not  unattended 
with  difficulty,  and  not  solved  by  any  precedent  He  is  of 
opinion,  however,  that  it  was  the  duty  of  the  trustees,  when 
tbe  claimant  Mrs.  Muir  became  of  s.ge,  oral  her  marriage  if  that 
event  imd  preceded,  to  have  invested  her  portion,  or  at  all  events 
to  have  settled  by  some  minute  of  the  trustees  the  terms  in 
which  they  would  invest.  Three  of  the  accepting  trustees  were 
then  in  life,  and  continued  to  act  for  some  time  subsequently. 
But  there  is  no  minute  of  the  trustees  exercising,  or  declaring 
bow  they  would  exercise,  the  powers  given  to  them  by  the  trust- 
deed  ; — nor.  whatever  was  in  the  minds  of  the  trustees  or  the 
survivor,  was  any  resolution  made  that  they  intended  to  re- 
duce the  legatee  to  the  situation  of  a  liferentcr.  Tbe  Lord  , 
Ordinary,  in  these  circumstances,  thinks  it  too  late  for  the  sin> 
viviug  trustee  now  to  exercise  tbe  power  which  he  and  his  then 
surviving  colleagues  might  have  exercised  in  1887,  when  the 
legatee  became  of  age.  The  ample  powers  contained  in  the 
trust-deed  might  perhaps  have  justified  the  trustees  in  making 
an  investment  under  which  they  might  have  reserved  powers 
over  the  whole  or  part  of  the  provision,  while  the  legatee  re- 
mained unmarried,  and  in  the  event  of  her  marriage.  But 
tbev  did  not  do  so.  The  majority  of  the  trustees  have  since 
died; — the  legatee  has  been  married; — and  the  Lord  Ordi- 
nary does  not  think  that  the  trustees'  failure  to  execute  a  power 
at  tbe  time  fixed  by  the  trust-deed  can  be  construed  as  the  re. 
scrvation  of  a  discretionary  power,  or  justifies  the  exercise  of 
it  now  when  the  situation  of  the  trust  and  of  the  parties  Is  so 
essentially  different.  Tbe  views  of  the  claimants  Mr.  and  Mrs. 
Muir  are  strongly  supported  by  the  decision  In  the  case  of  Moir, 
reported  in  the  second  volume  of  the  Folio  Dictionary,  paga 
S87  and  388.  There  is  no  doubt  that  the  general  powers  of 
the  trust  were  given  here  to  the  survivor.  But  the  point  is, 
whether  the  trustees,  acting  at  the  time  when  the  power  came 
into  operation,  were  not  bound  to  execute  it  They  could  not 
have  done  so  previously.  A  survivor  of  the  trustees  cannot, 
it  is  thought,  do  so  now,  and  in  circumstances  so  changed. 

"Tbe  Lard  Ordinary  believes  that  the  trustees,  including 
the  surviving  trustee,  who  seems  to  have  taken  the  principal 
charge,  were  actuated  by  the  best  and  purest  motive" ;  and, 
In  the  circumstances  disclosed  In  the  letters  by  the  claimant 
Mrs.  Muir'e  mother  and  brother,  the  restriction  of  her  interest 
to  a  mere  liferent,  and  securing  the  fee  to  the  children  of  any 
marriage  she  might  contract  would  probably  have  lieon  an 
act  of  very  sound  discretion.  But  tbe  Lord  Ordinary  thinks 
this  is  not  a  question  that  can  be  solved  upon  such  a  specialty, 
and  that  the  question  of  discretion  is  equally  excluded  from 
tbe  consideration  of  the  Court  and  of  the  surviving  trustee. 
It  would,  in  the  opinion  of  the  Lord  Ordinary,  be  a  matter  of 
bod  consequence  in  tbe  law  of  trust,  that  tbe  trustees,  having 
such  a  power  committed  to  them,  to  be  exercised  in  a  parti- 
cular event,  should  not  be  held  bound  to  exercise  that  power 
when  the  event  to  their  knowledge  occurred.  But  further, 
besides  the  death  of  two  of  tbe  accepting  trustees,  the  mar- 
riage of  the  legatee  has  taken  place.  The  claimant  Mrs.  Muir 's 
husband  has  acquired  rights  by  that  marriage  in  the  property 
of  bis  wife,  and  it  is  difficult,  to  see  upon  what  principle  the 
trustees  can  now  go  back  and  exercise  a  power  which  had  been 
conferred  upon  them  In  the  event  indeed  of  the  legatee's  mar- 
riage, but  before,  not  after  majority.  Her  husband  may  be  a 
poor  man,  aud  yet  the  property,  which  is  not  hers  but  his,  may 
be  safe  in  his  hands ;  nor  is  it  certain  that  by  placing  it  In  ma 
power,  the  best  thing  may  not  be  done  for  the  legatee's  family. 
The  Lord  Ordinary  therefore  is  forced,  though  with  regret  to 
come  to  the  conclusion,  that  the  surviving  trustee  can  lie 
longer  exercise  the  discretionary  power  given  to  the  trustees  by 


Pollock  reclaimed.     At  advising. 

Lord  Justice-Clerk. — I  agree  with  the  Lord  Ordinary  in  think- 
ing this  a  case  of  some  dilhculty,  Mid  without  precedent,  Idv 
nut  think  that  the  castas  referred  to  are  nt  all  applicable.    Then 
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IN  THE  COURT  OP  SESSION,  &o. 


are  two  questions  to  bo  answered  here — 1st,  Were  the  trustees 
boundal^olutely,  at  the  date  of  the  claimant's  majority,  toinvest 
the  fund ;  and,  2d,  Are  the  facts  disclosed ,  in  regard  to  the  delay 
in  making  the  Investment,  such  as  to  lead  to  the  conclusion 
that  the  trustee  has  now  lost  the  power  of  doing  so.  There  is 
no  question,  as  in  other  cases,  of  the  extent  and  character  of 
the  powers  devolved  on  the  trustees.  It  is  agreed  on  all  hands, 
that  they  had  unquestioned  power  of  settling  the  funds,  so  as 
to  restrict  the  claimant  to  a  mere  liferent  It  is  necessary  that 
this  power  be  exercised  In  the  way  and  manner  directed  In  the 
trust-deed.  It  was  further  a  duty  on  the  trustees,  to  protect 
tie  fund  from  the  jut  man'!)  of  any  husband  theclaimant  might 
hare.  The  view  I  take  of  the  clause  In  the  trust  deed  is,  that 
its  primary  purpose  was  to  provide  the  claimant  with  a  sum  of 
money.  The  directions  as  to  the  particular  modes  of  invest- 
ment, cannot  be  separated  from  each  other.  The  one  direction 
is  just  as  primary  as  the  other.  The  main  and  leading  object 
la  to  provide  the  claimant  with  a  sum  of  money,  which  the  trus- 
tees are  bound  to  be  ready  with  at  the  dote  of  majority  or  mar- 
riage. The  first  mode  of  investment  is  not  more  stringent 
than  the  other ;  the  separation  of  the  two  is  the  foundation  of 


as  to  oblige  the  trustees  to  have  the  money  then  ready  fur  In. 
vestment  Exact  strictness  as  to  time,  indeed,  was  disclaimed 
on  the  part  of  the  claimant  It  seemed  to  bo  admitted,  that  a 
delay  of  several  months  even  would  not  be  inconsistent  with  the 
terms  of  the  deed.  But  if  so,  where  are  we  to  draw  the  limits  i 
But  further,  the  claimant  leaves  out  of  view  the  fact,  that  no 
demand  for  investing  the  money,  one  way  or  the  other,  was 
ever  made  by  her.  This  Is  an  element  of  material  importance 
in  the  consideration  of  the  case.  Then,  again,  it  is  assumed,  both 
by  the  Lord  Ordinary  and  the  claimant,  that,  at  the  date  of 
majority,  the  trustees,  by  a  minute  among  themselves,  might, 
without  actual  investment,  have  saved  their  power.  But  this 
admission  is  fatal  to  the  argument,  that  they  were  under  obli- 
gation to  invest  the  money  absolutely  on  majority.  I  do  not 
think  that  the  subsequent  marriage  of  the  claimant  affords 
her  stronger  ground  in  preferring  her  demand.  So  far  from  It, 
I  regard  that  event  as  sanctioning  and  confirming  the  oppo- 
site construction  of  the  trust-deed. 

The  ground  on  which  the  Lord  Ordinary  has  rested  his  judg- 
ment— vis,  that  the  long  delay  has  deprived  the  trustee  of  the 
power  of  Investment — at  first  affected  me  a  good  deal.  But,  on 
farther  consideration,  I  nave  come  to  an  opposite  conclusion 
from  that  arrived  at  by  the  Lord  Ordinary.  There  is  nothing,  I 
think,  in  the  argument,  that  matters  are  changed  by  the  death 
of  two  of  the  trustees.  The  surviving  trustee  has,  in  express 
terms,  the  same  power  given  to  him  by  the  trust-deed  as  those 
conferred  on  the  whole.  In  regard  to  the  delay  which  has  oc- 
curred, the  question  Is,  was  it  a  wrongous  delay  on  the  part  of 
the  trustee  ?  Looking  to  the  whole  facts,  as  disclosed  on  the 
record  and  in  the  correspondence,  I  cannot  regard  it  as  such. 
Neither  do  the  advances  of  money  which  have  been  already 
made  to  the  claimant,  afford  her  any  additional  ground  for  this 
demand.  They  were  made  at  her  urgent  request,  and  to  save 
her  from  the  consequence  of  her  own  improvidence.  They 
only  render  It  the  more  expedient  to  settle  securely  the  remain- 
ing part  of  the  fund. 

Lord  Mtxhryn  concurred. 

Lord  Codburn. — I  am  clear  that  the  surviving  trustee  has  all 
the  powers  which  were  vested  In  the  original  trustees.  I 
therefore  do  not  agree  with  the  Lord  Ordinary  in  laying  any 
stress  on  the  circumstance,  that  this  party  is  a  sole  surviving 
trustee.  I  do  not  think  that  any  benefit  can  arise  to  the  bene- 
ficiary from  the  lapse  of  time,  or  the  predecease  of  the  other 


In  that  view,  the  only  question  before  us  is,  what  is  the 
meaning  of  the  trust  1 

Now,  the  trust-deed  makes  it  the  duty  of  the  trustees  to 
settle  the  truster's  fortune  on  his  family,  which  came  to  con- 
sist of  his  daughter  alone.  The  Investment  was  to  be  made 
on  her  majority  or  marriage,  and  it  was  to  be  Invested  in  oue 
or  other  of  two  ways.  This  was  the  duty  imposed  ou  them  by 
the  trust-dead;   but  they  did  not  fulfil  this  duty  ut  the  time. 

But  1  agree  with  your  Lordship  in  thinking,  that  when  trus- 
tees are  ordained  to  do  a  thing  at  a  particular  time,  tho  obli- 
gation to  do  that  tiling  does  not  fly  off  by  the  circumstance  of 
the  time  appointed  being  allowed  to  pass  by  without  fulfilling 
the  duty.   It  If  upon  that  ground  that  my  opinion  mainly  rests. 


Something  was  said— or  perhaps  it  waB  rather  Insinuated 
than  said — as  to  the  conduct  of  the  surviving  trustee  retaining 
the  funds  in  his  hands.  I  feel  bound  to  say,  that  I  consider 
these  observations  as  entirely  misplaced ;  and  that  I  consider 
the  conduct  of  that  gentleman  to  have  been  both  honest  and 
liberal,  and  very  kind. 

Lord  Murray. — I  have  the  misfortune  to  differ  from  your 
Lordships.  I  agree,  however,  In  the  preliminary  remarks  of 
your  Lordship.  There  Is  no  decision  which  can  guide  us  in 
the  construction  of  a  deed  of  this  kind.  We  must,  from  the 
provisions  of  the  deed  Itself,  ascertain  what  is  the  trust  consti- 
tuted by  this  testator. 

The  sole  question  before  us — the  sole  question  on  which  I 
feel  called  on  to  give  any  opinion — is  this,  What  is  the  trust — 
more  especially  as  to  duration — which  this  testator  made  t 
Now,  I  think  it  clear  that  the  duration  was  to  be  till  the  ma- 
jority or  marriage  of  the  daughter.  The  powers  given  to  the 
trustees — and  those  are  very  large  powers — were  to  be  exer- 
cised at  that  time.  He  may  have  been  wrong  in  not  making 
the  duration  of  these  powers  greater.  But  I  think  that,  in 
words  as  clear  as  our  language  affords,  he  limited  these  powers 
to  the  majority  or  marriage  of  his  daughter.  I  do  not  think 
the  Court  entitled  to  make  another,  though  a  better  deed. 

Suppose  the  deed  had  fixed  the  21st  March  1 837  as  the  date 
when  these  powers  should  be  exercised  :  Would  It  not  have 
been  clear  that  the  duration  of  the  trust  was  limited  to  that 
date  r  But,  as  the  deed  is  expressed,  the  words  seem  to  me  just 

I  am  not  for  taking  away  the  powers  of  these  trustees.  But 
if  a  period  be  fixed  by  the  testator  at  which  these  powers  are 
to  be  exercised — vis.  the  majority,  or  the  marriage  if  this 
should  first  happen — are  there  any  words  by  which  the  duration 
of  these  powers  is  prolonged  ?    I  do  not  find  any  such  words. 

There  is  a  clause  applicable  to  the  terms  in  which  the  heri- 
table bonds  were  to  be  taken.  But  it  goes  no  farther.  The 
trustees,  in  the  ciercibe  af  their  very  large  powers,  mlgtit  haru 
taken  these  bonds  In  terms  which  would  have  operated  as  a 
restriction  of  the  beneficiary's  right  during  her  whole  life.  But 
their  power  of  doing  so  was  not  exercised  at  the  date  when 
that  power  existed. 

The  question  just  comes  back  to  this,  What  is  the  duration 

of  the  trust  contemplated  by  the  truster  1   I  think  the  words 

so  clear,  that  no  doubt  can  be  entertained  as  to  their  meaning. 

The  Court  pronounced  the  following  interlocutor ; — 

"  Alter  the  interlocutor :  Find  that  it  is  competent  for  tliu 
surviving  trustee  of  the  late  John  Mocdonald,  when  now  callial 
upon,  to  lay  out  and  Invest  the  sum  provided  by  the  truster 
for  his  daughter,  by  whom  no  demand  hod  previously  been 
made  on  the  trustee  to  take  any  steps  in  regard  to  the  invest- 
ment of  the  said  sum,  to  exercise  tho  discretionary  power  be- 
stowed by  the  trust-deed  on  the  trustees,  or  the  survivor,  as  to 
the  terms  of  said  investment,  according  to  his  judgment  and 
sense  of  duty  in  regard  to  the  interest  and  welfare  of  the  claim- 
ant lire.  Huir :  Appoint  the  trustee  to  lodge  his  accounts  as 
to  the  sum  of  £1600  provided  for  the  sold  Mrs.  Muir  by  the 
trust-deed,"  &a> 

Lord  Ordinary,  RutherfurrL— Far  Pollock,  &  Fraser ;  Pollock 
and  Stewart,  W.S.  AgtnU. — For  Mr*.  Muir,  Monro;   A.  Pearson 

°    "     '  "  "  0.  AgmL— T.  Okrk— (F.H.) 


lit*  December  1851. 

Fibst  Division. 

No.  44. — John  M'Kislay  and  Co.  Pursuers,  v. 

William  M'Kiklay  and  Co.  Defenders. 

Triennial  Prescription — Quinquennial  Prescription — Principal 
and  Aj;entr — The  quinquennial  and  triennial  prtKripliont  do  not 
apply  to  accounts  between  a  ammitiion-agent  and  hit  principal. 

The  pursuers,  who  were  bleachers,  employed  the  de- 
fenders, commission-agents  in  Glasgow,  to  purchase  fur 
them  unbleached  goods,  which,  after  being  bleached  by 
the  pursuers,  were  subsequently  sold  by  the  defenders  on 
account  of  the  pursuers. 

The  present  was  an  action  for  payment  of  an  alleged 
balance  arising  to  the  pursuers  in  respect  of  these  trans- 
actions, 


REPORTS  OF  CASES  DECIDED 


[Dec.  11, 


The  summons  libelled  on  an  account  rendered  to  the 
pursuers,  some  years  before,  by  the  defenders,  which 
brought  out  the  balance  in  question.  In  this  account, 
the  defenders  were  debited,  on  the  one  hand — (1.)  with 
the  amount  of  cash -advances  made  to  them  for  the  pur- 
chase of  unbleached  goods;  (2.)  with  the  proceeds  of  the 
goods  sold  by  the  defenders  on  commission;  and,  (;}.) 
with  the  amount  of  an  account  for  bleaching  performed 
by  the  pursuers  on  account  of  the  defenders; — while,  on 
the  other  hand,  the  defenders  took  credit — (1.)  for  tliu 
prices  of  unbleached  goods  purchased  by  them;  ('2.)  fur 
the  partial  payments  made  by  the  defenders  on  account 
of  the  proceeds  of  goods  sold;  (3.)  for  commission. 

The  defenders  pleaded  the  quinquennial  and  triennial 
prescriptions. 

The  Lord  Ordinary,  on  22d  Dec.  1849,  pronounced 
the  following  interlocutor; — 

"  Finds  tin.-  const  ituiiun  of  itie  debt  sued  for,  proved:  Finds 
that  neither  die  triennial  nor  quinquennial  prescription  apply 
to  the  case :  Therefore,  repels  the  plea  of  prescription,  anil 
decerns;  and  appoints  the  cause  to  be  enrolled,  in  order  llmt 
parties  may  be  farther  heard,— and  In  particular,  that  tlie  de- 
fenders may  state  whether  they  desire  any  farther  inquiry  as 
to  the  subsistence  of  the  debt,  or  hare  any  pruuf  to  offer  of  its 


hole  i 


"  A'ofc  — Tlie  following  cases  may,  among  others,  be  referred 
to  in  relation  In  the  finding  repelling  the  plea  of  prescript  inn  :  — 
Hamilton.  94th  Jin.  1T95,  M.  1 1.120;  Anderson  and  Child,  IBih 
Jan.  1RD9,  Hume's  Dec.  467;  B  run  ton,  3d  Dec  1822,  2  Sh.  54; 
Freer,  2.1  Jan.  1326,  4  Sh.  389  ;  Macfarlane,  ITlh  Jan.  1827; 
0  Sh.  189  ;  BujeV  Trustees,  30th  June  1829.  7  Sh.  815. 

"  Holding  (he  plea  of  prescription  not  to  apply,  the  Lord 
Ordinary  shall  uot  express  any  opinion  upon  the  point  of — 
Whether,  if  it  had  applied,  it  would  be  obviated  by  the  writs 
founded  on  ?  Should  the  Court  take  a  difterent  view  from  the 
Lord  Ordinary,  he  hopes  that  the  materials  now  in  process  will 
be  found  to  be  complete  for  determining  whether  there  is  enough 
io  the  case  to  elide  prescription." 

Tho  defenders  reclaimed,  and  pleaded — The  triennial 
prescription  applied.  The  account  libelled  on  extended 
from  1828  to  1837,  and  was  a  regular  account-current, 
with  entries  to  debit  and  credit  on  either  side.  The 
cases  referred  to  by  the  Lord  Ordinary  did  not  apply. — 
Orr  v.  Duffii,  M.  11,083;  Somerrille,  M.  11,087. 

The  pursuers  answered — This  was  just  the  ordinary 
case  of  an  agent's  commission  account,  and  there  was  no 
authority  for  holding  prescription  to  apply. — 1  More's 
Notes  on  Stair,  p.  275 ;  3  Ersk.  7. 18. 

Lord  Jvtiice-  General '. — We  most  take  this  cose  as  It  is  pre- 
sented to  us;  and  tbe  question  before  us  is,  whether  the  claim 
for  this  balance  is  not  a  claim  on  the  accounting  between  these 
parties.  For  my  part,  I  do  not  know  what  an  accounting  i*.  if 
this  be  not  one;  and  it  is  impossible  to  say  that  this  is  the  or- 
dinary case  of  a  mere  merchant's  account  for  articles  furnished 
by  him.  As  to  the  eases  quoted,  the  first  two  are  not  authori- 
ties at  all ;  they  were  cases  of  foreign  merchants.  But  there 
are  other  cases  which  I  hold  to  be  direct  authorities;— that  of 
Freer,  especially,  is  a  very  strong  authority, — where  it  wns 
held  that  a  factor's  account  does  not  fall  under  the  triennial 
prescription. 

Lord  Fullerton I  think  the  interlocutor  right    We  certainly 

hare  gone  for  enough  in  subjecting  to  the  operation  of  the 
triennial  prescription,  debts  which,  if  the  question  were  still 
open,  it  would,  I  think,  be  difficult  to  bring  within  the  descrip- 
tion of  debts  contained  in  the  statute.  But  here  sn  attempt  is 
made  to  extend  it  much  farther;  for,  according  to  the  argument 
on  the  part  of  the  defenders,  every  case  might  be  brought  un- 
der tbe  statute,  if  the  claim  admitted,  as  every  pecuniary  claim 
does,  of  being  thrown  into  the  form  of  an  account.  The  term 
in  the  statute,  of  merchanli'  aceount,  is  construed  ns  mercantile  ac 
eoant;  and  from  this  it  is  inferred,  that  here  the  account  libelled 
is  of  the  very  kind  described  in  tlie  statute. 


But  everyone  knows,  that  according  to  die  phraseology  of  the 
Scotch  statute,  merchants'  accounts  are  something  very  different 
from  mercantile  accounts.  A  merchant,  in  Scotch  phrase,  is  a 
dealer  or  shopkeeper,  like  the  French  marthand — a  person  who 
sells  articles  usually  from  day  to  day,  on  credit,  but  on  short 
credit.  It  is  to  such  debts,  or  debts  of  an  analogous  kind,  that 
the  statute  applies.  But  to  hold  it  applicable  to  "  mercantile 
accounts,"  would  be  to  subject  to  the  operation  of  the  statute, 
every  account-current  among  merchants,  nay  every  banker's 
account,  though  nothing  but  payments  and  adrai 
entered  into  it. 

Mow,  it  is  true  that  theti 
thrown  into  tlie  form  of  an  BOO 
by  the  defenders,  that  account  is  1 
the  defenders.  But  does  it  necus 
is  a 'merchant's  nccount/tn  the  s< 
not  Th.it  v.  ill  depend  on  the  ns 
tides;   and,  when  tried  by  this 


it  uf  money 

here  admitted  of  being 
unt;  and  as  that  was  done 
belled  on  as  an  admission  by 
arily  follow  from  that,  that  it 
nseofthestatuter  Certainly 
:ure  mid  character  of  the  ar- 
es t,  I  have  no  doubt  that  tlie 
conclusion  arrived  at  by  die  Lord  Ordinary  is  peifectly  well 
founded. 

It  is  not  a  claim  for  the  price  of  articles  furnished,  or  tervic,  s 
performed,  by  thepursuers.  It  is  truly  a  current  account  between 
the  pursuers,  who  employed  the  defenders,  as  com  mission -agent*, 
to  buy  and  sell,  and  occasionally  lodged  money  in  their  hands 
to  purchase  the  goods.  It  is  a  question  of  accounting  between 
principal  and  agent,  and  nothing  else  ;  and.  accordingly,  con 
there  bo  a  doubt,  that  suppose  there  had  been  no  account  fur- 
nished by  William  M-Kinlay,  the  pursuers  might  have  libelled  the 
mutual  relations  of  the  parties,  and  called  upon  the  dvfendcrs, 
as  their  com  mission -agents,  to  account  f  And  could  they  have 
been  met  by  tlie  plea  of  the  triennial  prescription,  founded  on 
the  hypothetical  assumption,  that  if  there  was  ever  a  balance, 
it  must  be  presumed  to  have  been  paid  ?  This  could  not  have 
been  done— and  I  cannnt  see  that  the  pursuers'  case  is  made 
worse  because  the  defenders  have  given  iu  an  account,  and  that 
the  pursuers  take  that  as  the  amount  of  the  balance. 

Lord  Cuniaghanu — I  coincide  entirely  with  the  opinions  de- 
livered. The  triennial  prescription  applies  notoriously  to  ac- 
counts of  men's  ordinaries,  and  to  merchants' accounts  for  simi- 
lar furnishings ;— but  not  to  large  and  protracted  transactions 
between  merchant  and  merchant,  not  necessaries,  but  in  sn 
extended  course  of  trade.  Although  the  cases  of  Hamilton,  and 
Anderson  and  Child,  arose  upon  transactions  between  home  and 
foreign  merchants,  the  law  laid  down  for  them  applies  equally 
to  transactions  between  home  merchants.  There  would  be  no 
reason  for  exempting  foreign  parties  from  the  operation  of  a 
general  statute,  if  it  applied  to  their  transactions.  But  the  act 
bos  never  been  held  maintainable  in  large  mercantile  transac- 
tions unconnected  with  alimentary  or  domestic  furnishings,  and 
often  continued  through  a  period  uf  years.  If  it  hod,  similar 
disputes  might  have  been  raised  in  every  sequestration  that  has 
been  awarded.  But,  apparently,  no  such  plea  has  been  tried 
iu  modern  practice.  Besides,  the  present  esse  falls  clearly 
within  the  rules  assigned  as  the  gr.und*  of  decision  in  both  the 
eases  of  Freer  and  Macfarlane,  particularly  commented  on  by 
your  Lordship. 

Lord  Ivory. — I  agree.  It  is  the  clearest  case  possible.  I  can- 
not look  on  it  as  new,  nor  as  not  having  been  decided  by  various 
preceding  cases.  What  satisfies  me  is,  that  tbe  account  libelled 
is  not  an  account  between  buyer  and  seller,  but  one  between 
principal  and  agent  There  were  here  no  purchases  of  goods, 
but,  on  the  contrary,  the  pursuer  is  employed  by  the  defender 
to  sell  his  goods,  and  to  buy  others  for  him, — with  one  creep. 
tion,  which  I  think  comes  near  the  case  of  prescription.  The 
esse  of  Hamilton,  I  think,  does  apply;  for  I  think  what  the 
Lord  Ordinary  refers  to  it  fur,  is,  not  so  much  the  decision  it- 
self, as  the  doctrine  there  laid  down.  Freer's  was  a  caae  uf 
mandate.  The  defender  had  uplifted  money  on  behalf  of  Freer ; 
and  being  thus  liable  a  mandate,  the  rule  of  prescription  did 
not  apply, — though,  if  it  had  been  merely  an  action  for  debt,  the 
rule  would  have  applied.  In  Walker,  19tb  June  1832,  the  Court 
went  on  tbe  principle  of  a  general  mutual  accounting,  and  so 
held  that  prescription  did  not  hold.  In  Boyes,  the  question 
was  argued  more  iu  regard  to  particular  items  of  the  account; 
but  the  doctrine  laid  down  was — (reads  Lord  Cringletiu's  opi- 
nion.) There  is  a  case  nut  referred  to  by  tlie  Lord  Ordinary, 
which  is  in  point— Bell's  Folio  Cases,  p  194.  The  caae*  re- 
ferred to  by  the  defender  do  not  apply.  I  am  therefore  for  ad- 
hering on  the  only  point  at  present  before  us, — which  Is,  whe- 
ther the  constitution  of  the  debt  is  proved. 


IX  THE  COURT  OF  SESSION,  Ac. 


The  Court  pronounced  the  following  interlocutor: — 
"Find  that  l he  prescriptions  referral  tn  in  Ihe  interlocutor 

diled  13d  December  1849,  do  not  apply  to  (lie  present  cue; 

ind,  therefore,  adhere  to  the  interlocutor  in  bo  far  »  it  repels 

the  pie*  of  prescription,  and  decerns :     But  before  answer  as  to 

the  other  mutters  embraced  by  the  mid  interlocutor,  remit  to 

the  Lord  ( lr.lm.iry  tn  hear  parties,"  &c. 
Lord  Ordinary,  Wotn\.—AeL  Dean   of  Faculty   (Anderson}, 

Mackenzie;  W.  A.  G.  and  It.  Ellis,  W.S.  Agv.li  — AH  Sol.  Gun. 

(Oeai),  Patton  j  a  Olipbant,  S.S.C.  Agent.-W  Clerk.— (W.U.T.) 

12(7.  December  1851. 
Fin9T  Division. 
Xo.  45. — Mrs.  Elizabeth  Scott  or  Donaldson,  Pur- 
suer, v.  Donaldson's  Trustees,  Defender*. 

Tee  and  Liferent — Trust — A  parly  died,  lairing  a  trust-settle- 
nM,  by  which  he  constituted  hit  widow  hferentrit  of  his  whole 
property,  part  of  which  eomi'ted  of  'hart)  in  two  joint-stock  ship, 
ying  eompaniu,  the  atindcndt  oa  which  wire  paid  yearly.  The 
trustees  so>d  bath  the  stocks  between  the  terms  of  payment.  In  one  of 
the  sales,  £10  per  share  teas  paid  expressly  "in  lieu  of  dividend ;" 
in  the  other,  a  slump  sum  teas  paid  for  the  transfer  of  the  shuns. 
In  ths  first  case,  no  dividend  was  paid  by  the  company  at  the  end 
if  the  year  ;  in  the  second,  a  dividend  was  paid.  The  trustees 
itcvttj  maintained,  thai  the  whole  sums  realized  by  the  tales  fell  to 
it  considered  as  capital,  and  that  the  widow,  under  her  liferent, 
nu  not  entitled  to  any  part  thereof—  Held  thai  part  of  the  price 
•cos  paid  as  consideration  for  the  dividend  expected  at  the  end  of 
the  year,  and  that  the  widow,  under  her  liferent  right,  was  entitled 
to  payment  out  of  the  price,  in  the  first  case,  of  such  a  proportion 
of  Ac  £10  per  share,  paid  in  lieu  of  dividend,  as  effared  Iti  the 
proportion  of  the  year  daring  which  the  trustees  held  the  stock; 
id,  in  the  second  ease,  of  a  sum  equal  to  the  like  proportion  of  the 
Snisui  paid. 

The  late  James  Donaldson  died  on  15th  March  lS-t-i, 
luring  a  settlement,  whereby  he  conveyed  to  the  pnr- 
roer,  his  wife,  and  others  as  trustees,  the  former  being 
a  fine  qua  non,  his  whole  property,  heritable  and  move- 
able. The  deed  conferred  a  power  of  sale ;  and  the  ob- 
jects of  the  trust  were,  to  pay  the  pursuer,  "  after  my 
death,  the  whole  rents,  interests,  dividends,  and  annual 
pro6ts  whatsoever,  of  the  free  residue  of  ray  said  pro- 
perty," and,  on  her  death,  to  divide  the  estate  amongst 
the  grand-nephews  and  grand-nieces  of  the  deceased. 

Part  of  the  trust-estate  consisted  of  481  shares  of  the 
Clyde  Steam  Navigation  Company,  the  annual  dividend  on 
wtich  was  payable  on  1st  October.  On  1st  October  1844, 
the  trustees  drew  a  dividend  of  £3705  for  the  year  end- 
ing that  day,  out  of  which  £2030  was  credited  to  the 
porauer,  as  the  proportion  effbiring  to  her  in  name  of  life- 
rent since  her  husband's  death.  In  the  course  of  the 
Mowing  year,  it  was  resolved  to  sell  the  stock ;  and  the 
nine  having  been  put  up  to  public  roup  on  19th  June 
1645,  was  purchased,  on  behalf  of  the  Clyde  Company 
itself,  fur  £26,445.  The  assignation  by  Donaldson's 
trustees  in  favour  of  the  company,  bore  that  the  former 
transferred  the  said  481  shares,  with  right  to — - 
"(he  whole  profits,  emolument",  privileges,  and  advantages, 
due  and  to  become  due  npon  the  said  461  shares,  from  and 
after  the  30th  day  of  September  1644." 

In  October  following,  a  dividend  of  £6  per  share  was 
declared  by  the  Clyde  Company. 

The  deceased  had  also  been  proprietor  of  25£  shares 
of  the  stock  of  the  Glasgow  and  Londonderry  Steam- 
Paeket  Company,  and  the  defenders,  at  a  meeting  held 
on  28th  November  1644,  agreed  to  accept — 

"sir.  Boras'  offer  of  £140  per  share  for  the  stock  which  Mr. 
Donaldson  katdinthe  Glasgow  and  Londonderry  Steam -Packet 
Company,  o»th«  understanding,  that  over  and  above  the  price, 
tat  trustees  are  to  be  allowed  an  equivalent  for  the  dividend 


which  would  have  been  in  the  conree  of  payment  at  the  end 
of  the  present  year,  if  the  company  had  not  resolved  to  ex- 
pend  their  divisible  funds  in  the  purchase  of  an  additional 
vessel." 

The  shares  were  accordingly  sold  on  this  understanding, 
and  the  defenders  received  in  all  the  sum  of  £3825, 
being  at  the  rate  of  £150  por  share.  The  transfer  of 
these  shares  was  entered  in  the  minute-book  of  the  com- 
pany in  these  terms  : — 

"The  meeting  sanction  the  following  transfers — first,  .  ,  . 
second,  of  25}  share*  by  the  trustees  of  the  late  James  Donald- 
son, Esquire,  at  the  rate  of  £140  per  share,  with  £10  per 
share  in  lieu  of  dividends,  being  in  all  £160  per  share." 

The  dividend  on  this  stock  was  payable  in  December; 
but,  in  December  1844,  the  company  having  been  obliged 
to  purchase  a  new  vessel,  no  dividend  was  paid. 

Under  these  transactions,  the  trustees  maintained, 
that  the  whole  sums  obtained  by  these  sales,  fell  to  be 
considered  as  capital,  and,  as  such,  to  bo  added  to  the 
capital  stock  of  the  trust ;  and  that  all  the  pursuer  was 
entitled  to  under  her  liferent  right,  was  the  interest  of 
the  sums  from  the  date  of  the  sales. 

The  pursuer  thereupon  raised  the  present  action,  in 
which,  as  liferentrix,  she  claimed,  in  addition  to  the  in- 
terest of  the  sums  obtained  by  the  sales,  lees  her  present 
claims — let,  Out  of  the  £26,445  received  for  the  Clyde 
Company's  stock,  a  sum  amounting  to  such  a  proportion 
of  the  dividend  declared  in  October  1845,  as  correspond- 
ed to  the  portion  of  the  year  from  1st  October  1844  to 
the  date  of  sale;  and,  2d,  Out  of  the  £3825  received 
for  the  Steam-Packet  Company's  stock,  such  a  proportion 
of  the  £255,  paid  as  equivalent  to  the  dividend  payable 
at  the  end  of  the  year  184-1,  as  corresponded  to  the  period 
between  15th  March  of  that  year  and  the  date  of  sale. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

"  Sustains  the  defences,  and  assoilzies  the  defenders  from  the 
conclusions  of  the  action,  in  so  far  as  the  same  have  reference 
to  the  price  obtained  by  the  defenders  for  the  sale  of  the  shares 
of  the  stock  of  the  Clyde  Steam  Navigation  Company,  and 
decerns :  And  quoad  ultra,  repels  the  defences,  and  decerns 
for  payment  lo  the  pursuer  of  the  sum  of  £208  :6s.,  AS  the  pro- 
portion of  the  dividend  received  from  ths  Glasgow  and  Lon- 
donderry Steam-Packet  Company,  effeiring  to  the  period  nub- 
sequent  to  the  death  of  the  testator,  on  the  loth  Match  1644 ; 
and  Gads  expenses  due  to  neither  party. 

"  Note. — By  the  trust-deed  aad  settlement,  the  trustees  are 
directed  'either  to  account  for,  pay,  and  deliver  to  the  said 
Mrs.  Elizabeth  Scott  or  Donaldson  (the  pursuer),  or  suffer,  per- 
mit, authorize  and  empower  her,  if  so  inclined,  to  oplift,  draw 
and  receive,  enjoy  and  possess,  during  all  the  days  und  yoara 
of  her  life  after  my  death,  the  whole  rents.  Interests,  dividends, 
and  annnal  profits  whatsoever  of  the  free  residue  of  my  said 
property,  means  and  estate,  heritable  and  moveable.'  Such 
being1  the  terms  of  the  provision,  the  Lord  Ordinary  would 
certainly  have  been  disposed  to  have  sustained,  at  least  to 
some  extent,  the  claim  made  by  the  pursuer  In  regard  to  the 
481  shares  of  the  slock  of  the  Clyde  Steam  Navigation  Com- 
pany, Bold  by  the  defenders  in  June  1845,  as  trustees  of  tho 
late  Mr.  Donaldson.  Although  there  are  statements  in  the 
record  leading  to  impeach  the  propriety  of  the  sale,  and  the 
conduct  of  the  trustees  in  accepting  the  price  they  received, 
nothing  of  the  kind  was  insisted  in  on  the  part  of  the  pinsiicr. 
Indeed,  there  are  no  conclusions  in  the  summons  appropriate 
to  such  statements,  if  they  were  to  be  made  the  ground  of  any 
demand  against  the  trustees. 

"  The  sale  must  therefore  be  taken  as  in  all  respects  a  pro- 
per and  prudent  act  of  management  by  the  defenders,  in  the 
exercise  of  the  powers  conferred  upon  them  by  the  testator. 

"  The  sole  question  consequently  is.  Whether  the  pursuer 
1b  entitled  to  insist  that  port  of  the  sum  received  by  the  defen- 
ders tor  the  testator's  shares  of  the  stock  shall  be  held  to  have 
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bo  afterward*  declared  upon  the  stock  for  the  year  during  which 
the  sale  «/a*m*de,th*ti&,  for  a  portion  of  luehpraipective  dividend 
effeiring  to  the  period  from  the  date  of  the  immediately  pre- 
ceding dividend  to  the  date  of  the  sale  r  Now,  that  the  pro- 
spective dividend,  to  which  by  the  purchase  the  purchaser 
would  be  entitled,  if  it  should  be  declared,  entered  Into  his 
consideration  in  determining  the  price  he  agreed  to  give,  Is 
extremely  probable — so  much  bo,  that  it  perhaps  can  hardly 
be  doubted  that  the  pries  was  on  that  account,  to  a  certain 
extent,  enhanced.  Hence  it  may  be  said,  that  so  far  tbe 
price  obtained  was  truly  Just  the  fruit  or  annual  return  of  tbe 
capital  for  the  period  above  mentioned,  and  that  to  that  ex- 
tent if  ought  not  to  form  eapilal  of  tbe  trust-estate,  but  ought 
to  be  paid  to  the  pursuer,  who  by  tbe  testator's  settlement 
was  entitled  to  the  whole  anneal  produce  or  profit  arising 
upon  the  shares  of  the  stock  of  the  Clyde  Steam  Navigation 
Company,  while  possessed  by  the  trustees.  In  the  same  way  as 
of  any  otber  part  of  the  testator's  estate. 

"  The  Lord  Ordinary  feels  the  force  of  this  view,  but  he  has 
not  been  able  to  satisfy  himself  that  it  can  be  given  effect  to. 

"  There  is  no  absolute  certainty  that  the  purchaser's  price 
was  increased,  because  with  tbe  stock  be  was  to  have  a  right 
to  any  dividend  that  might  be  declared.  In  a  mercantile 
company,  there  cannot,  at  any  particular  date  during  the 
year  for  which  a  dividend  may  ultimately  be  paid,  be  said  to 
be  any  profit  positively  earned  for  that  year.  At  that  date 
there  may  be  no  profit,  and  yet  there  maybe  dividend  mining 
from  subsequent  profits, — or  there  may  be  a  profit,  and  yet  no 
dividend,  in  consequence  of  subsequent  losses.  There  may  be 
worse  than  no  dividend,  in  tbe  shape  of  a  large  loss  and 
diminution  of  capital.  Then  the  amount  of  the  dividend,  If 
any,  must  be  matter  of  entire  uncertainty.  Although  there 
shall  have  been  a  dividend  of  £2000  for  the  preceding  year, 
that  can  afford  no  clear  data  for  concluding  what  shall  be  the 
amount  of  the  next  dividend.  On  tbis  very  stock,  the  divi- 
dend immediately  before  the  sale  was  £3706.  Tbe  next  divi- 
dend effeiring  to  the  same  stock  (for  it  was  purchased  by  the 
company)  would,  according  to  the  pursuer's  own  statement, 
have  been  only  £2886.  For  the  year  which  followed,  It  Is 
stated  there  was  no  dividend  at  all. 

"But  besides  tbe  uncertainty  whether  any  portion  of  the 
price  obtained  was  given  for  the  prospective  dividend,  and 
even  granting  It  could  be  assumed  that  something  was  paid 
on  tbat  account,  by  what  means  is  the  amount  of  that  some- 
thing or  portion  to  be  fixed  f  It  was  said  that  this  might  be 
accomplished  by  obtaining  the  report  of  some  person  of  skill 
in  such  matters.  Bat  the  admitted  fluctuations  in  the  price 
of  the  stock  from  day  to  day,  as  depending  on  the  quantity  of 
shares  to  be  sold  in  one  transaction,  and  various  other  circum- 
stances, prove  that  there  can  be  no  data  on  which  any  reason- 
able approximation  could  be  come  to  worthy  of  any  reliance 
being  placed  on  it.  Anything  that  could  he  reported  would 
be  obviously  too  hypothetical  to  admit  of  its  being  safely 
adopted  as  a  ground  of  judgment  Other  stocks  may  be  in  a 
different  situation  In  this  respect,  the  price  rising  progreesi  vely 
and  regularly  as  tbe  time  for  a  dividend  approaches,  and  this, 
apart  from  fluctuations,  produced  by  otber  causes.  That,  how- 
ever, cannot  affect  the  present  case.  It  must  be  determined 
with  reference  to  the  circumstances  connected  with  the  stock 
in  question.  Now  here,  all  tbat  is  certain  Is,  that  the  stock 
was  sold  for  a  particular  price,  but  whether  any  part  of  the 

Erlce,  and  above  all,  what  part  of  the  price,  if  any,  was  given 
ir  the  chance  of  a  dividend.  Is  what  no  one  can  say  with  cer- 
tainty, nor  can  it  be  reduced  to  anything  like  reasonable  cer- 
tainty. 

"  It  waa  suggested,  that  as  the  company  were  the  purchasers, 
they  must  be  taken  to  have  been  fully  conversant  with  the 
exact  situation  of  the  concern  ;  and,  aa  a  dividend  was  even- 
tually declared  for  the  year,  are  to  be  held  as  having  known 
that  that  would  be  the  case,  and  to  have  paid  a  part  of  the 
agreed-on  price  on  that  account.  In  Una  view,  the  Court 
would  have  to  assume  the  evcntnally  declared  dividend— or  a 
portion  of  it  effeiring  to  tbe  period  from  the  date  of  the  last 
dividend  to  the  day  of  sale — as  the  amount  of  that  part  of  the 
price  which  waa  paid  for  the  dividend.  This,  it  Is  thought, 
cannot  be  done.  The  company  might  be  better  able  to  form 
an  opinion  as  to  tbe  probabilities  of  there  being,  or  not  being, 
a  dividend  declared ;  but  there  could  be  no  certainty.  The 
existing  prospects  at  tbe  date  of  the  sale  might  have  boen  dis- 


appointed. It  was  quite  possible  that  there  might  be  no  divi- 
dend. It,  therefore,  cannot  he  assumed  that  the  company 
would  pay,  as  for  a  certainty,  for  that  which  was  at  best  only 
a  more  or  less  probable  protpxt.  In  short,  It  does  not  appear 
to  the  Lord  Ordinary  that  any  distinction  can  be  taken  in 
respect  of  thecompMiy  being  the  purchasers,  which  woulii  war- 
rant a  different  judgment  being  pronounced  from  that  which 
would  be  given  hud  the  purchaser  been  a  disconnected  party. 

"With  regard,  again,  to  the  twenty-five  and  a-half  shares 
of  tbe  Glasgow  and  Londonderry  Steam-Packet  Company,  the 
case  stands  In  a  different  situation.  The  defenders  sold  these 
shares,  In  November  1844,  at  the  definite  price  of  £140  per 
share,  and  also  stipulated  with  the  purchasers,  that  >  over  and 
above  the  price,  the  trustees  are  to  be  allowed  an  equivalent 
for  the  dividend  which  would  have  been  In  the  course  of  pay- 
ment at  the  end  of  the  present  year,  if  the  company  had  not 
resolved  to  expend  their  divisible  funds  in  the  purchase  of  an 
additional  vessel ;'  and,  accordingly,  to  this  stipulation  the 
purchasers  (the  company)  agreed,  sanctioning  aa  it  did,  by  tbe 
minute  quoted  In  the  record,  the  purchase  of  the  share*  '  at 
£140  per  share,  with  £10  in  lieu  of  dividends,  being  in  all 
£160  per  shore;'  while  In  the  venditions  of  the  shares,  nothing 
la  mentioned  except  the  £110  as  the  price  per  share.  The 
company,  for  the  benefit  of  the  holders  of  their  stock,  in- 
stead of  paying  a  dividend  for  the  year  during  which  the  sale 
took  place,  had  resolved,  prior  to  the  date  of  tbe  sale,  to  add  tbe 
dividend,  whatever  it  might  be,  to  capital  by  expending  it  on 
the  purchase  of  another  vessel.  This  was  Just  another  way  of 
giving  tbe  holders  of  the  stock  the  advantage  of  tbe  dividend. 
The  defenders,  or  any  other  party  selling  out,  If  they  had  re- 
tained tbe  stock,  would  have  got  the  benefit  of  the  dividend] 
in  the  way  in  which  the  company  bad  resolved  to  give  it. 
And,  In  this  situation,  tbe  defenders  having,  upon  the  sale,  in 
addition  to  the  definite  price  agreed  to  be  given  for  the  nharn 
of  the  stock  themselves,  stipulated  and  obtained  £10  a  share 
In  lieu  of  dividend,  It  is  clear  that,  according  to  the  express 
terms  of  tbe  bargain,  this  £10  so  obtained  by  them  was  not 
received  in  respect  of  the  capital  of  the  part  of  the  trust-estate 
which  consisted  of  these  shares,  but  in  respect  of  the  fruit  or 
increase  of  that  capital  Tbe  Lord  Ordinary  can,  therefore, 
see  no  ground  for  holding  that  the  pursuer  is  not  entitled  to 
demand  the  whole,  or  such  portion  of  the  price  received  in 
lieu  of  dividend  as  is  to  be  considered  to  be  the  fruit  or  profit, 
from  the  date  of  the  testator's  death  till  the  day  of  sale  ;  and 
it  appears  to  him,  that  the  just  inference,  in  the  circumstances, 
Is,  that  the  £10  agreed  to  be  so  paid  is  to  be  taken  as  having 
been  paid  for  that  portion  of  the  dividend  for  the  year  effeiring 
to  the  period  above  mentioned." 

Both  parties  reclaimed  on  the  points  adverse  to  them. 

The  pursuer  pleaded — 
Tbe  question  was  simply,  whether  any  part  of  the  sums  received 
by  the  trustees  was  paid  as  tho  price  of  the  current  dividend!. 
If  any  part  was  so  paid,  the  pursuer  was  entitled  to  her  pro- 
portion of  it,  inasmuch  aa  she  bad  right  to  tbe  whole  profits 
and  interest  of  the  estate.  But  in  every  case  where  stock  was 
sold.  It  was  clear  tbat  something  must  be  given  for  the  current 
dividend,  and  that  less  would  be  given  if  there  were  no  divi- 
dend current.  l.Asto  the  Clyde  Company's  stock,  the  case  did 
not  stand  on  the  ordinary  footing;  for  the  assignation  expressly 
bore,  that  the  sum  paid  was  the  price,  not  only  of  the  share*, 
but  of  "  the  whole  profits,  emoluments,  privileges,  and  advan- 
tages" thereof.  According  to  tbe  defenders'  view,  tbe  pursuer 
was  to  get  nothing  under  her  liferent  from  October  1844  to 
June  184* ;  so  that,  supposing  the  stock  sold  had  constituted 
the  whole  trust-estate,  and  had  been  disposed  of  at  tho  end 
Instead  of  the  middle  of  a  year,  she  would,  during  a  whole  year, 
receive  nothing  in  name  of  liferent.  Tbe  Lord  Ordinary's 
argument  was,  that,  at  the  time  of  tbe  sale,  there  was  no  cer- 
tainty that  any  dividend  would  be  paid.  But  that  was  no 
answer  to  the  claim.  There  was  the  uncertainty  while  the 
stock  remained  unsold,  and  there  would  always  have  been  an 
uncertainty  though  no  sale  had  ever  taken  place.  The  life- 
renter's  right  was  the  chance  of  the  dividend  so  long  as  the 
stock  remained  unsold ; — that  chance  had  been  bought,  and  the 
price  was  necessarily  her  property.  There  could  be  no  difli 
cultyin  ascertaining  the  amount  due;  and  even  if  there  were, 
that  difficulty  was  no  answer  to  the  pursuer's  claim.  2.  As 
to  the  Steam-Packet  Company's  stock,  there  was  still  lees  diffi- 
culty ;  for  there,  on  the  face  of  the  documents,  a  separate  price 
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dend  to  the  increase  of  their  capital 
The  defenders  a 


of  a  joint-stock  company,  and  one  of  a  nature  on  which,  espe- 
cially, the  dividends  ware  uncertain.  Until  the  dividend  me 
actually  declared,  It  could  not  be  viewed  ae  revenue  ;  the  cur- 
tent  dividend  was,  In  fact,  a  nun  held  in  suspense  by  the  com- 
pany, until,  at  the  end  of  the  year.  It  should  be  seen  whether 
there  were  any  profits  or  not, — and  If  there  were,  the  same 
fell  to  be  paid  to  the  party  who  then  held  the  stock.  There 
was  nothing  special  In  the  terms  of  the  assignation  ;  it 
wm  Just  the  ordinary  form  of  Rich  a  deed.  It  waa  a  con- 
veyance of  the  capital  stock  with  all  its  contingencies.  It 
km  said  that  the  pursuer  had  a  right  to  the  chance  of  a  divi- 
dend. But  suppose,  instead  of  a  profit,  there  had  ultimately 
been  a  lose:  According  to  the  reasoning  on  the  other  side, 
the  trustees  would  have  been  entitled  to  deduct  from  the  life- 
rent a  sum  proportionate  to  the  Ices,  as  loss  on  the  capital 
■old.  But  the  true  view  was,  that  the  price  obtained  for  the 
shares  was  nothing  but  a  conversion  of  the  capital,  and  there- 
fore the  loss,  If  any,  fell  on  the  purchaser.  It  was  decided  that 
s  bonus  fell,  not  to  the  life-renter,  bnt  the  fiar. — Hollo  «.  Irvine, 
1st  Dec  1801,  M.  8282;  reversed,  Append,  vow  Liferenter,  Ho.  1. 
But  a  bonus  was  nothing  more  than  an  accumulation  of  profits. 
Again,  supposing  one  of  the  partners  of  the  company  to  have 
died  during  the  currency  of  a  dividend, — In  estimating  who 
was  is  bomt  of  him,  with  a  view  to  confirmation,  it  conld  never 
lie  held  that  the  current  dividend  was  to  be  reckoned.  Then, 
bow  was  the  proportion  falling  to  the  liferenter  to  be  ascer- 
tained T  Were  the  books  of  the  company  to  be  examined 
throughout,  in  order  to  Bee  what,  at  the  date  of  sale,  was  the 
amount  of  profit  realised,  and  whether  there  was  not  then  an 
actual  lues  f  2.  The  second  branch  of  the  case  was  even  stronger 
than  the  first,  for  no  dividend  was  declared,  bnt  the  whole 
profits  of  the  jcor  were  obliged  to  be  applied  in  support  of  the 
capital  stock. 

Lord  Juttia-GenertJ. — I  confess  that,  on  first  reading  over  this 
record  and  the  note  of  the  Lord  Ordinary,  I  was  disposed  to 
think,  that  as  there  is  here  no  charge  of  misconduct  on  the 
part  of  the  trustees,  there  was  enough  in  the  case  to  justify  us 
in  sustaining  his  Lordship's  Judgment  onthejfrrt  point;  but  I 
was  equally  clear,  that  with  regard  to  his  judgment  on  the 
uamd  point,  there  were  reasons  for  adhering  to  it,  altogether 
insuperable.  Now,  however,  after  hearing  the  argument,  I 
have  great  doubts  of  the  consistency  of  these  two  judgment*. 
I  cannot  overlook  the  special  terms  of  the  grant  of  liferent; 
it  conld  not  have  been  more  ample.  The  widow  is  to  draw 
the  full  Income,  be  it  what  it  may.  Then  the  trustees  have  a 
power  of  sale.  They  were  not  directed  to  do  so,  but  they  come 
to  the  conclusion  that  a  sale  of  this  stock  would  be  a  wtae  and 
proper  measure;  and  they  do  sell,  and  there  is  not  the  slightest 
charge  of  misconduct  ogaiiiBt  them  on  that  nicount    Uut.then, 

the  question  arises,  Is  the  widow  to  get  nothing  on  this  stock 
hut  the  interest  from  the  date  of  sale  f  I  have  considered  the 
case  in  various  aspects,  and  was  much  struck  with  the  analogy, 
which  was  started  in  the  course  of  the  debate,  between  this 
case  and  that  of  the  sale  of  a  landed  estate.  Supposing  each 
an  estate  to  be  sold  between  terms,  it  would  be  impossible  to 
say  that  the  liferenter  was  not  entitled  to  any  portion  of  the 


position.  The  point  on  which  the  Lord  Ordinary  founds,  is  the 
uncertainty  of  the  profits ;  but  It  is  certain  that  there  must 
have  been  some  proAts  before  the  month  of  Jane.  If,  indeed,  it 
could  be  shewn  that  the  whole  profits  of  that  year  were  made 
after  June,  it  would  be  different ;  but  the  probability  is,  that 


great  difficulty  in  making  ont  the  proportion  of  profit  for  that 
period;  but  I  do  not  see  that.  I  should  think  that  could  easily 
be  ascertained  from  the  books  of  the  company.  I  conceive, 
therefore,  that  we  should  alter  the  judgment  before  us  ou  the 
firii  point.  I  think  the  principle  is,  that  when  you  can  get 
unjthlug  like  satisfactory  evidence  of  what  the  profit  was,  the 
liferenter  ought  to  have  It 
!j<rrd  FulUrton. — I  think  much  as  your  Lordship,  that  it  would 


be  a  great  hardship  on  the  liferentrix  if  we  sustain  the  Judg- 
ment on  the  second  point,  and  not  on  the  first.  The  result  of 
the  argument  on  the  other  side  would  be,  that  if  the  trustees 
chose  to  sell  this  stock — that  is,  to  convert  the  trust-estate 
from  stock  into  money — at  the  end  of  the  year,  she  would  get 
nothing  in  the  way  of  profits,  and  thus  there  would  be  one  whole 

Sear  during  which  she  would  nave  drawn  nothing  under  her 
ferent  right, — because  what  these  trustees  now  propose,  is 
merely  to  give  interest  on  the  price  from  the  date  of  sale.  I 
think  they  might  have  made  a  nicer  case  of  it,  in  equity  even, 
by  stating  a  specific  sum  as  the  value  of  her  right  from  a 
certain  term,  and  allowing  her  Interest  on  that  as  her  life- 
rent But  they  do  not  do  that;  they  say  she  is  entitled  to 
nothing  at  all  But  if  it  be  said  that  there  is  no  income  until 
the  dividend  is  declared,  it  would  follow,  that  if  the  sellers  had 
reserved  their  right  to  the  dividend,  they,  and  not  the  widow, 
would  bare  the  right  to  It  when  declared.  But  I  could  not 
have  given  Into  that;  I  think  the  liferentrix  would,  in  that 
case,  most  decidedly  be  entitled  to  the  dividend.  But  if  so,  is 
she  to  have  nothing  here  1  All  she  claims  is  the  profits  up  to 
the  data  of  sale.  In  equity.  I  think  her  claim  very  strong, — 
and  in  law  too ;  but  the  difficulty  I  have  is,  whether  the 
apportionment  act  does  not  apply — and  I  should  like  to  look 
into  that 

Lord  Ivory. — I  have  had  much  difficulty  in  making  up  my 
mind,  for,  as  the  case  stands,  I  was  puxded  between  the  two 
branches  of  the  Lord  Ordinary's  judgment.  I  do  not  think 
both  can  stand.  I  cannot  hold  this  money  to  be  revenue  in 
the  one  case,  and  not  so  in  the  other.  That  there  is  a  greater 
amount  of  certainty  in  the  one  case  than  in  the  other,  seems 
to  make  no  difference.  The  two  cases  are  exactly  similar ; 
they  are  both  sales  of  shares  with  the  profits  payable  at  the 
next  term.  In  the  one  cose,  they  value  the  profits— -in  the 
other,  they  do  not;  bat  that  makes  no  difference,  for  the  sub. 
Ject  of  the  sale,  that  which  is  sold,  is  in  both  esses  not  only  the 
stock,  but  the  profits;  and  if  these  are  sold,  how  can  it  bo  said 
that  the  widow  suffers  no  injury,  or  that  the  trustees  are  not 
selling  her  contingent  Interests  T  The  question  Is,  What  was  the 
fair  and  equitable  administration  of  the  trustees  ss  between 
these  two  parties,  the  fiar  and  liferenter.  A  case  might  be  put 
as  between  these  parties,  which  would  bring  out  the  nature  of 
the  question  more  clearly.  Could  the  fiar,  for  instance,  sell 
property  just  at  the  very  time  when  the  Interest  of  the  life- 
renter,  in  the  shape  of  interest  or  profits,  was  emerging,  in 
order  that  he  might  add  directly  to  his  own  estate  that  which 
admittedly  would  have  fitllen  to  tho  liferenter  r  In  the  case 
of  the  Londonderry  Company,  the  trustees  reserved  aright  to 
the  dividends,  which  havebeen  found  to  belong  to  the  pursuer. 
But  on  what  principle  can  they  be  j  ustifled  for  not  doing,  in 
the  case  of  the  Glasgow  Company,  what  they  did  in  the  other, 
that  is,  separating  the  dividends  and  the  stock  J  If  they 
had  done  so,  the  company  would  have  given  them  a  distinct 
equivalent  for  the  profits,  on  which  the  liferentrix  would  have 
had  a  claim.  It  Is  a  contingent  right  which  the  trustees  sell ; 
and,  so  far  as  such  a  right  arises,  it  Is  the  property  of  the  life* 

I/trd  Uuningliame  absent 

The  Court  pronounced  the  following  interlocutor  : — 


far  as  H  is  thereby  reclaimed  against !  Quoad  the  (pursuers) 
reclaiming  note  No.  67,  before  farther  answer,  appoint  the  par- 
ties to  be  Beard  ss  to  the  proper  manner  in  which  the  reclaimer's 
proportional  right  as  liferentrix  of  the  fund  embraced  by  the 
said  reclaiming  note  No.  57,  ought  to  be  adjusted,  end  allow 
the  said  reclaimer  la  the  meantime  to  lodge  a  minute  stating 
what  she  claims." 

The  pursuer  lodged  a  minute  stating,  that  she  was — 
"  willing  to  accept,  in  satisfaction  of  the  claim  made  In  the 
summons,  of  the  sum  of  £2071,  being  the  proportion  of  the 
dividend  of  £2886  effeiring  to  the  period  between  30th  Sep- 
tember 1844,  and  10th  June  1845,  the  date  of  the  sale  of 
Mi.  Donaldson's  shares  by  the  defenders.  And  this  (which  is 
in  accordance  with  the  principle  adopted  In  that  branch  of 
the  Judgment  under  review,  which  has  been  already  adhered 
to)  slie  humbly  considers  to  be  what  she  is  legally  entitled  to. 
But  the  pursuer  claims  alternatively  such  part  of  the  said  divi- 
dend as  shall  be  found,  on  examination  of  the  company's 
books  or  otherwise,  to  be  the  proportion  efieiriug  to  the  shares 
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in  question  of  the  actual  profits  realised  on  the  corapanv's 
stock  during  the  said  period  between  30lh  September  1644 
mud  19th  Jane  1845 ; — reserving,  in  either  case,  all  claims  still 
competent  to  her  Id  regard  to  the  dividend  of  the  prvcuding 

This  day— 

The  defenders  pleaded — That  the  pursuer  was  eutitled 
to  payment  only  in  terms  of  the  alternative  claim  in  the 
minute.  Her  right  was  limited  to  a  share  of  such  pro- 
fits as  had  actually  been  made  on  the  shares  during  that 
portion  of  the  year  during  which  the  stock  was  held  by 
the  trustees.  That  was  the  view  expressed  by  the  Court 
at  the  former  discussion. 

The  pursuer  antuxred,  that  her  claim  must  be  de- 
termined, in  this  branch  of  the  case,  on  the  same  prin- 
ciple as  had  been  fixed  in  the  other  branch;  and  the 
decision  there  was,  that  that  claim  was  to  be  proportioned 
to  the  proportion  of  the  year  during  which  the  trustees 
held  the  stock. 

Lord  Fullerton — I  think  the  reasonable  way  of  settling  the 
matter  is  that  proposed  by  the  pursuer  In  the  first  part  of 


the  □ 


Lord  Cuninghamt. — That  seems  to  me  the  equitable  plan. 

Lord  Ivory. — I  take  the  same  view.  Any  other  view  would 
lead  to  this  result,  that  the  parties  must  take  the  stock  as 
at  the  dato  of  the  sale,  and  calculate  whether  any  and  what 
profits  had  actually  been  made  at  that  date.  That  is  not  In 
accordance  with  the  intention  of  the  will,  which  is,  that  the 
pursuer  shall  have  a  yearly  income ;  and  to  act  on  such  a  prin- 
ciple, would  be  to  stultify  the  judgment  of  the  Court 

The  Court  pronounced  the  following  interlocutor  : — 

"  Recal  that  branch  of  the  Lord  Ordinary's  interlocutor 
brought  under  review  by  the  reclaiming  note,  and  decern  in 
favour  of  the  pursuer  for  the  sum  of  £2071,  being  the  propor- 
tion of  the  dividend  of  £2888  efleiring  to  the  period  between 
80th  September  1844,  when  the  former  dividend  was  payable, 
and  19th  June  1845,  the  date  of  the  sale  of  Mr  Donaldson's 
■hares  by  the  defenders :  Find  the  pursuer  entitled  to  her 
expenses  out  of  the  estate  of  hoi  deceased  husband  ;  appoiut 
an  account,"  Ac. 

lard  Ordinary,  Wood.— Act.  SoL-Gcn.  (Duns),  Logan  ;  Dal- 
mahoy  and  Wood.  W.S.  Agent*.— All.  Marshall,  Penney ;  Gib. 
son-Craigs,DalsLel&Brodio,W.S.  Agtdt  —  \V.  Clerk.— (W.Q.T.j 

12th  December  1851. 
Second  Division. 
No.  4fi. — Sir  Sahpel  Stirling  of  Glorat,  Baronet,  Peti- 
tioner, v.  The  Edinburgh  and  Glasgow  Railway 
Company,  Respondents. 
Minor — Entail — Bailway — Curator  ad  Litem — Lands  Clauses 
Consolidation  (Scotland)  Act— Statutes  S  VlcL  c.  19;  11 
and  12  Vict  C  8fl—  Process  —  In  an  application,  under  the 
Land*  Clautet  ContoUdation  and  Entail  A  mm/Intent  Acts,  for  au- 
thority to  apply  money  eontigned  by  a  railway  company  at  com- 
pensation fjr  land  taken  by  them,  inpayment  of  money  laid  out  on 
improcementi,  one  of  the  hart  on  whom  service  required  to  be  made, 
bang  a  minor,  and  abroad,  the  Court  declined  to  order  tervia 
to  be  made  on  hit  father,  toAo  vat  one  of  the  other  heirs  on  whom 
tervict  required  to  be  made,  at  hit  legal  guardian,  but  appointed  a 
Iterator  ad  litem  to  the  minor,  and  granted  warrant  for  tervict 
on  the  curator. 

This  was  an  application  under  the  Lands  Clauses  Con- 
solidation (8  Vict.  o.  19)  and  the  Entail  Amendment 
(11  and  12  Vict.  c.  3)  Acts,  at  the  instance  of  the  heir 
in  possession  of  the  entailed  estate  of  Glorat,  to  have 
certain  money,  consigned  by  tho  Edinburgh  and  Glasgow 
Railway  Company  as  compensation  for  part  of  the  en- 
tailed lands  taken  by  them  for  the  purposes  of  their  rail- 
way, applied  in  payment  of  sums  laid  out  by  the  peti- 
tioner in  permanent  improvements. 

In  reference  to  the  heirs  of  entail  on  whom,  under 


the  Entail  Act,  service  of  the  petition  required  to  be 
made,  the  petitioner  stated,  that  he  had — 
"  no  issue  of  his  body.  That  iho  next  heir  eutitled  to  succeed 
to  him  is  bis  brother.  Captain  George  Stirling,  residing:  »t 
Portobello,  near  Edinburgh.  The  heir  second  in  order  of  suc- 
cession is  Samuel  Home  Stirling,  eldest  son  of  Captain  Geuigs 
Stirling,  and  residing  at  Portobello  aforesaid  ;  and  the  bvii 
third  in  succession  is  Charles  Elpbinstone  Fleming  Stirling 
second  son  of  Captain  George  Stifling,  raiding  in  Australia, 
or  elsewhere  firth  of  Scotland.  Captain  George  Stirling  *uJ 
Samuel  llouie  Stirling  are  of  full  age.  Charles  El phin stone  Fbai- 
ing  Stirling  is  in  minority,  and  has  no  tutors  or  curators,  eio.pl 
the  said  Captain  George  Stilling,  who  is  his  legal  guardian." 

The  petitioner  prayed  the  Court  to  appoint  the  peti- 
tion to  be  served  on  the  two  heirs  first  mentioned — 
"  personally,  or  at  their  respective  dwelling-place*,  and  sl-o 
upon  the  said  Charles  Elphingtone  Fleming  Stirling  as  forth 
of  Scotland,  by  delivery  of  a  copy  hereof  at  the  office  of  the 
keener  of  the  records  of  edictal  citation-,  and  also  on  the  mil 
Captain  George  Stirling,  as  the  legal  guardian  of  the  raid 
Charles  Elpbinstone  Fleming  Stilling." 

The  Court  declined  to  appoint  service  on  Charles  FJ- 
phinstone  Fleming  Stirling,  as  craved;  but,  on  this  day, 
appointed  Mr.  Moncrieff,  accountant  in  Edinburgh,  can- 
tor ail  litem  to  him,  and  granted  warrant  for  serving  the 
petition  on  the  first  two  heirs,  and  "on  the  said  Williani 
Moncrieff,  as  curator  ad  litem  foresaid  to  the  said  Charles 
Elphin stone  Fleming  Stirling." 

Act.  H.  J.  Robertson  ;  Pearson  and  Robertson,  W.S.  AgcrAi— 
R.  Cirri— (W.U.T.) 

12(A  December  1851. 
First  Division. 
No.  47. — Mrs.  M,  E.  Lafonb  or  M'CoxLocn,  and  Hus- 
band, Farmers,  v.  Mrs.  Catherine  New  all  or  Ba- 
bington,  Defender. 
ProccM — Caption — Personal  Protection — Witness — Jury  Oust 
—  The  Court  refuted,  on  the  application  of  one  of  the  parties  to  a 
jury  trial,  to  grant  protection  from  arrett  to  a  person  abroad,  sh  m 
he  withed  to  call  at  a  witness  ;  ami  observed,  that  hotctttr  cimjt- 
tent  it  might  be  to  grant  protection  agaiiat  the  opposite  party  it 
the  cote,  it  vat  questionable  how  far  tuoh  protection   would  until 
against  third  parties. 

The  parties  were  respectively  pursuers  and  defender 
in  an  approaching  jury  trial. 

The  pursuers  applied  to  the  Court  to  grant  protection 
to  a  person  abroad,  whom  they  wished  to  call  as  a  wituess, 
and  whose  evidence  was  of  great  importance  to  them. 

Lord  Jutticc-GeneraL--~ln  the  case  of  Snare,  11th  July  1851. 
we  granted  protection  to  a  picture  which  was  to  be  productd 
at  the  trial. 

Jsord  Fullerton.— But,  tn  that  case,  It  was  said  that  the  trial 
could  not  go  on  without  the  picture.  This  is  just  the  ordinary 
case ;  in  fact,  I  think  I  never  saw  one  more  trumpery.  The 
trial  must  go  on  ;  but  is  it  indispensable  for  the  ends  of  justice. 
that  we  should  £0  so  far  out  of  the  ordinary  course  as  to  grunt 
protection  f  I  think  not 

Lord  Cwinahame. — I  had  thought  it  was  the  ordinary  rule 
always  to  grant  protection, — but  perhap*  that  is  only  in  cases 
where  the  party  is  already  under  protection — as  where  he  is 
in  the  Abbey. 

Lord  Icory. — If  this  had  been  ft  demand  for  protection  only 
against  the  defender,  the  case  might  have  been  different ;  but 
it  seems  to  me  a  serious  question,  how  far  our  protection  would 
avail  against  third  parties. 

Lend  Juttin-Generat  — There  Is  jnst  one  remedy  for  the  pnr- 
suers.  If  this  witness  Is  so  essential  to  tbelr  case,  let  thtin 
apply  for  a  commission  to  examine  him. 

The  Court  subsequently  granted  commission  for  tak- 
ing the  evidence  of  the  witness. 

Act.  Sol-Gen.  (Deas),  Sandford,  Inglis;  Ingllt  and  Burns, 
~W.ti.Age.ntt.~Alt.  N  eaves.  Macfarlane  ;  Thomas  Rankin,  S.S.C. 
Agent.— L.  Clerk.— (W.Q.T.j 
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IN  THE  COURT  OF  SESSION,  ©re. 


13tA  December  1851. 

Fisst  Division. 

No.  48.— John  Auld,  W.S.,  Objector,  v.  James  Sloan 

and  others  (Orrs  Trustees),  Respondent*. 
Trustee— Personal  Liability— The  trtuteei  of  a  party  deceased,  in 
Una  cfpoicert  con/erred  by  hit  tettlrmtnt,  appointed  one  of  them- 
utra  factor,  and  allowed  him  to  credit  hinuelfin  hie  accountt  with 

Irri  to  each  of  theii<telre4,  for  their  trouble,    Both  thai  NMi  Having 

beat  found  by  the  Court  to  be  exctitivt,  and  reduced  accordingly, 

and  lb  factor  hating  become  baFikrupt— Held  that  the  trueteee, 

other  than  the  factor,  were  not  pcrtonaily  liable  for  the  exeeu  of 

tie  mi  oUoxed  to  be  credited  by  hint,  vhich  hod  been  but  to  the 

nUtt  by  hit  iiuolteney. 

This  mi  a  muUiplepoinding  raised  by  the  trustees  of 
the  late  Robert  Orr,  with  a  view  to  the  division  of  his 
estate  among  bis  legatees. 

The  present  question  arose  on  objections  by  the  com- 
mon agent  to  the  condescendence  of  the  fund  in  medio. 

Under  the  trust-settlement  of  the  deceased,  the  trus- 
tees were  empowered  to  appoint  a  factor,  for  whose  acts 
and  intromissions  they  were  declared  not  to  be  respon- 
sible. The  trustees  were  also  to  be  entitled  "  to  a  rea- 
wnable  allowance  for  their  trouble,  which  I  (the  testator) 
njecially  declare  they  shall  receive." 

The  trustees  appointed  Mr.  Sloan,  one  of  their  num- 
ber, to  be  factor,  and  allowed  him  to  credit  himself  in 
b;?  accounts  with  ,£270,  being  £250  in  name  of  com- 
mission, and  £'20  for  funeral  expenses. 

They  also  allowed  each  of  themselves  ,£100  in  re- 
spect of  their  trouble,  and  Mr.  Sloan  credited  himself 
»'iih  that  sum. 

On  the  accounts  coming  under  consideration  in  the 
present  process,  the  Lord  Ordinary,  under  a  report  from 
in  accountant,  held  that  these  allowances  were  excessive, 
ind  reduced  the  sum,  to  which  Mr.  Sloan  was  entitled  in 
name  of  commission  and  funeral  expenses,  to  ,£150,  and 
the  sum  to  be  allowed  to  each  of  the  trustees,  to  Xb'O. 

Mr.  Sloan  having  become  bankrupt,  was  unable  to  re- 
peat the  excess  credited  by  him,  and  the  common  agent 
maintained,  that  the  other  trustees  were  liable  personally 
for  the  £160  so  lost  to  the  estate. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Finds  that  there  exist  no  sufficient  grounds  for  subjecting 


ibs  trustees  bad  no  personal  intromissions  with  tin 
Hfied  in  the  minute,  and  that  it  is  not  denied  that  their  au- 
1  Wiling  Mr.  Sloan  tn  take  credit  for  the  same  in  hia  accounts, 
M  no  other  effect  than  to  diminish,^™  tonto,  the  balancedue 
If  him  thereon,  refuses  the  motion  contained  in  said  minute, 
and  Gnds  no  expenses  due." 
The  common  agent  reclaimed. 

l-ord  J'ntict  General.— I  see  no  grounds  for  involving  these 
parties  in  personal  liability  for  the  snma  lost  to  the  estate  by 
Sloan's  bankruptcy.  By  the  settlement,  they  are  csprewly 
nemptrd  from  liability  for  the  factor's  Intromissions.  They 
•ppoint  this  man  aa  factor,  who,  It  ia  stated,  had  the  entire  con- 
fidence of  the  deceased,  and  had  acted  for  him  in  all  his  birei- 
nem  long  prior  to  hia  death,  and  did  hie  duty  as  factor  duly 
and  faithfully.  No  doubt,  it  haa  been  found  that  the  commie 
>i«n  allowed  to  him,  and  tbe  sum  allowed  to  each  trustee,  was 
too  Urge,  but  the  trust  was  one  which  involved  a  great  deal  of 
l-oubk.  The  estate  consisted  chiefly  of  money  invested  in 
"■n  small  loans,  and  is  appointed  by  the  settlement  to  be 
distributed  amongst  an  immense  number  of  legatees.  There 
'*  not  the  dfshtest  aaaplcion  of  want  of  bona  fidei,  and  I  am 
Nearly  far  adhering. 

The  other  Judges  concurred. 


The  Court  pronounced  the  following  interlocutor: — 
"  Adhere,  but  without  prejudice  to  any  claim  against  Mr. 
Sloan  ;  and  remit  to  the  Lord  Ordinary  to  proceed  farther  in 
the  cause  as  shall  bo  just  :  Find  the  trustees  entitled  to  tbe 
expenses  incurred  by  tliem  since  the  date  of  the  Interlocutor  ; 
appoint  an  account,"  &c. 

Act.  Gordon;  Party  Agent.—. ilt.  Patten;  James  A.  Robert- 
son, B.S.C.  Agent.— W.  Clerk.-(W.O  T.) 

13ft  December  1851. 

First  Division. 

No.  49. — James  Whvte,  Partner,  v,  R.  M.  Smith, 

Defender. 

Confidentiality — Damages — Contract — Issue — The  contract  be. 
ttceen  a  medical  man  and  Ala  employer  involve*  the  element  of  con- 
fidentiality i  and  circumitancei  in  tt/nch,  a  breach  of  confidentiality 
on  the  part  of  the  medical  man,  held  relevant  to  infer  damage*  ;  and 
terme  of  item  on  which  case  eent  to  trial. 

This  was  an  action  of  damages,  in  answer  to  which, 
the  defender  pleaded — "  1.  The  summons  sets  forth  no 
relevant  ground  of  damage." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Repels  the  first  plea  stated  In  defence,  In  respect  that  the 
pursuer  has  relevantly  libelled  a  contract  of  confidence  with 
the  defender,  and  a  wrongful  breach  of  that  contract  by  him  : 
Quoad  ultra,  appoints  the  case  to  be  enrolled,  that  parties  may 
be  beard  as  to  the  farther  disposal  of  the  cause." 

The  defender  having  reclaimed,  the  Court  pronounced 
the  following  interlocutor: — 

'•  Refuse  the  prayer  of  said  reclaiming  note,  and  adhere  to 
the  interlocutor  of  tbe  Lord  Ordinary  reclaimed  against,  with 
this  variation,  that  the  defender's  first  plea  is  understood  to 
I";  repelled  merely  as  a  preliminary  plea,  and  that  the  effect 
thereof  quoad  ultra,  is  hereby  reserved." 

A  condescendence  having  then  been  ordered,  the  pur- 
suer stated — 

"  1.  That  he  was  married  on  30th  March  1849,  and  on  18th 
September  thereafter,  hia  wife  gave  birth  to  a  child.  This 
child  was  premature.  2.  The  pursuer  mentioned  the  birth  to 
one  of  his  clergymen,  the  Reverend  Dr.  Buist,  Dr.  Bnist,  erro- 
neously supposing  that  this  had  been  done  with  the  view  of 
asking  baptism  for  the  pursuer's  child,  brought  the  matter 
under  fhe  notice  of  a  meeting  of  the  kirk  session  of  1st  October 
184!),  when  the  meeting  required  to  he  famished  by  the  pur- 
suer with  the  dates  of  his  marriage,  and  of  tbe  birth  of  bia  child. 
These  dates  having  been  furnished,  the  kirk-session,  on  10th 
October,  adjourned  to  the  13lh  'for  the  purpose  of  the  present 
proceedings  being  communicated  to  Mr  Whyte.  and  f  r  the 
purpose  of  citing  him  to  appear  at  the  adjourned  meeting  to 
afford  such  explanations  and  respectable  medical  evidence 
as  he  thinks  fit,  for  the  satisfaction  of  tbe  session.'  3.  The 
pursuer  determined  to  be  no  party  to  a  discussion  in  the  kirk. 
session,  and  rather  to  resign  hia  eldership  if  he  found  there 
was  any  doubts  entertained  as  to  the  child's  being  conceived 
after  marriage.  Accordingly,  he  applied  through  hia  agent 
for  the  confidential  opinion  of  the  defender  and  of  Dr.  John 
Adamson,  both  regular  practitioners  in  St  Andrews,  and  these 
gentlemen  accepted  such  employment  on  tbe  understand- 
ing that  tbe;  were  to  give  a  private  and  confidential  report 
for  the  guidance  of  the  pursuer.  On  the  l£th  October,  tbe  de- 
fender and  Dr.  Adamson  inspected  the  pursuer's  child,  and 
being  of  opinion  that  it  was  conceived  before  marriage,  they 
adjourned  to  the  house  of  the  defender,  and  wrote  out  a  re- 
port to  that  effect.  On  the  pretence  of  keeping  a  copy  for  his 
own  satisfaction,  the  defender  wrote  out  the  report  in  dupli- 
cate, and  both  copies  were  signed  by  him  and  Dr.  Adamson. 
4,  One  copy  of  the  report  waa  handed  to  the  pursuer's  agent, 
and  on  seeing  the  opinion  which  the  medical  gentlemen  form- 
ed, the  pursuer  immediately  sent  in  his  resignation  as  an  elder, 
in  order  that  it  might  be  before  the  kirk-session  on  the  13th. 
6.  No  sooner  did  Dr.  Adamson  leave  the  defender,  after  the  re- 
port had  been  written  out,  than  the  defender,  in  gross  violation 
of  professional  confidence,  and  of  the  understanding  on  which 
he  had  undertaken  to  make  the  report  for  the  private  guidance 
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of  the  pursuer,  waited  upon  Principal  Haldime,  Dr.  Bulst'* 
colleague,  with  the  copy  of  the  report  wliich  he  had  obtained, 
and  not  finding  Dr.  Haldane  at  borne,  lie  left  the  report  in  an 
envelope  with  the  following  address — 'The  Very  Reverend 
Principal  Haldane,  with  Dr.  Smith's  compliments.1  This  enve 
lope  contained  nothing  but  the  report,  and  there  was  no  Inti- 
mation made  to  Dr.  Haldane  that  the  report  was  of  a  confiden- 
tial nature.  6.  Dr.  Haldane  laid  the  report  before  the  meeting 
of  the  kirk-session  held  on  the  18th  of  October,  and  the  meeting 
thereupon  resolved,  'on  the  ground  of  the  foregoing  medical 
report,  and  In  terms  of  Mr.  Whyte's  letter,  to  accept  of  his 
resignation,  and  from  this  date  to  declare  htm  no  longer  a 
member  of  session,  or  an  elder  of  the  Church  of  Scotland. " 
The  defender  stated,  that — 

"4.  On  12th  October  18*9,  being  the  day  previous  to  the 
adjourned  meeting  of  the  kirk-session,  the  defender  received 
from  Mr.  Andrew  Bousie,  writer  in  St  Andrews,  a  note  in  the 
following  terms : — '  On  the  part  of  Mr.  James  Wbyte,  I  have 
to  request  you  will,  with  Dr.  Adamson,  examine  his  infant 
child  this  evening,  m  explained  by  Dr.  A.'  In  compliance 
with  this  request,  the  defender,  along  with  Dr.  A  dam  son,  wont 
to  the  pursuer's  house,  and  examined  his  child.  5.  The  de- 
fender was  not  the  usual  medical  attendant  of  the  pursuer's 
family,  and  he  neither  expected  nor  received  any  professional 
remuneration  for  the  service  which  he  was  thna  requested  to 
perform.  He  had,  however,  been  accidentally  called  in  to  sea 
the  pursuer's  wife  after  her  confinement,  and  he  bad  been  pre- 
viously informed  by  Dr.  Haldane  and  Dr.  Bulst  that  the  pur- 
suer, on  the  occasion  of  his  conversation  with  Dr.  Buist  above- 
mentioned,  had  referred  the  Reverend  Doctor  to  the  defender 


plied  to  by  Drs.  Haldane  and  Bulst,  on  the  suggestion  of  the 
pursuer,  to  give  to  them  the  requisite  explanation,  as  he  had 
not  at  that  time  particularly  directed  his  attention  to  the  state 
of  the  child,  and  he  consequently  understood  that  the  object 
of  the  pursuer's  request  communicated  to  the  defender  by  Mr. 
Bousie,  was  partly  to  obtain  a  medical  opinion,  for  his  own  sa- 
tisfaction, upon  the  question,  whether  his  child  had  been  con- 
ceived before  marriage,  and  partly  that  the  defender  might 
qualify  himself  to  give  to  Dr.  Buist  or  Dr.  Haldane  the  explana- 
tions for  which  the  pursuer  had  referred  them  to  the  defen- 
der. With  these  views,  the  defender  examined  the  child  along 
with  Dr.  Adamson.  They  embodied  their  joint  opinion  in  a 
written  report,  drawn  up  by  the  defender  in  duplicate,  one 
copy  of  which  was  given  to  the  pursuer  himself,  and  another 
was  left  by  the  defender  at  the  house  of  Dr.  Haldane,  who  is 
the  flrst  minister  of  the  parish,  and  resident  In  St.  Andrews, 
while  Dr.  Buist  resides  at  some  distance  in  the  neighbourhood. 
8.  The  defender  was  no  party  to  the  production  of  the  report 
to  the  kirk-session,  and  he  wax  not  aware  that  it  had  been  pro- 
duced to  the  session  until  he  was  informed  of  this  by  a  note 
from  the  pursuer  himself." 

The  pursuer  pleaded,  that  the  defender  was  liable  in 
damages  for  a  breach  of  confidence  in  an  employment  in 
which  confidentiality  was  of  the  essence  of  the  contract; 
and  he  proposed  the  following  issue : — 

"  It  being  admitted  that,  on  12th  October  1849,  the  defender 
and  Dr,  John  Adanison  subscribed  the  report  Ha  10  of  process: 

"  1.  Whether,  on  or  about  the  said  1 2th  of  October  1 849,  the 


their  opinion  an  to  Its  birth  being  premature,  and  whether,  in 
breach  of  the  duty  undertaken  by  him  in  respect  of  such  em- 
ployment, and  to  which  he  was  bound,  the  defender  delivered 
a  copy  of  the  said  report  to  the  Reverend  Dr.  Robert  Haldane, 
Principal  of  St.  Mary's  College,  St  Andrews,  and  first  minister 
of  the  parish  of  St.  Andrews,  to  the  loss.  Injury,  and  damage 
of  the  pursuer  * 

"2.  Whether,  on  or  about  the  13th  of  October  1849,  the 
defender  published  and  circulated  among  the  community  of 
6L  Andrews,  and  particularly  among  the  said  Principal  Haldane 
and  the  other  members  of  the  klrk-sesslon  of  St  Andrews, 
the  libellous  and  calumnious  statement,  that  the  pursuer's 
child  had  been  born  of  antenuptial  fornication,  to  the  loss, 
Injury,  and  damage  of  the  pursuer  V 

The  defender  pleaded,  that  the  record  contained  no 


part  of  the  defender.   He  also  pleaded,  that  there  was  no 
sufficient  statement  of  unauthorised  publication  of  libel. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  In  respect  that  there  is  no  sufficient  ground  for  dismissing 
the  action,  and  that  the  real  question  between  the  parties 
regards  the  terms  of  the  issue  or  issues  for  trial  of  the  case, 
appoints  the  record  and  proposed  Issues  to  be  boxed,  with  a 
view  to  the  same  being  reported  to  the  Inner- House,  in  term* 
of  the  88th  section  of  the  18th  and  14th  Vict  c.  36. 

"  Note- — At  the  debate,  it  was  contended  on  the  part  of  the 
defender,  firtl,  that  the  action  ought  to  be  dismissed  aa  irrele- 
vant, in  respect  of  there  being  no  issuable  matter  set  forth  m 
the  summons  and  record;  and,aeem4  that  at  allevenU,  what- 
ever ground  there  might  be  for  an  issue  embracing  the  subject 
of  the  first  issue  proposed  by  the  pursuer,  there  was  none  for 
allowing  the  second  of  the  proposed  issues.  The  Lord  Ordi- 
nary is  of  opinion,  that  there  is  no  sufficient  reason  for  dis- 
missing the  action  in  tale,  inasmuch  as  there  appeals  to  him 
relevantly  libelled  a  breach  of  confidential  contract  entitling 
the  pursuer  to  hare  an  issue  so  expressed  as  to  embrace  that 
matter.  It  is  more  questionable  whether  there  has  been  rele- 
vantly set  forth  In  the  summons  the  separate  and  distinct 
Kund  of  damages  which  is  the  subject  of  the  pursuer's  second 
le.  But  it  is  not  for  the  Lord  Ordinary  to  determine  this 
point  there  being,  in  his  opinion,  issuable  matter  within  the 
summons  and  record ;  and  the  terms  of  the  Issue  for  the  trial 
of  the  cause,  from  the  different  views  contended  for  by  the 
parties,  being  Incapable  of  adjustment  before  him,  the  cause 
falls  to  be  reported  to  the  Inner  House,  in  terms  of  the  statute." 

The  defender  pleaded — 
Did  the  pursuer  put  his  case  on  the  plea,  that  the  ordinary  con- 
tract of  employment  of  a  medical  man  involves  confidentiality, 
or  on  the  plea  of  a  special  contract  of  secrecy  in  this  particular 
employment  f  If  he  put  his  case  on  the  second  plea,  there  was 
no  sufficient  statement  of  a  special  stipulation  of  secrecy.  The 
condescendence  set  forth  nothing  more  than  the  oidinary  con- 
tract of  employment  of  a  medical  man.  But  then,  if  the  pur- 
suer put  his  case  on  that,  the  answer  was,  that  secrecy  formed 
no  part  of  the  essence  of  the  general  contract  There  might, 
no  doubt,  be  an  honourable  understanding,  between  the  medi- 
cal man  and  his  employer,  that  secrecy  was  to  be  observed ; 
but  It  could  not  be  held  that  secrecy  was  such  an  element  of 
the  contract  that  the  law  could  take  cognisance  of  a  failure  in 
secrecv,  as  a  breach  of  the  legal  contract — Kerr  v.  Boxbnrgh, 
3  Murr.  126 ;  2  Starkle,  p.  820-822 ;  Bex  v.  Duchess  of  King- 
ston, State  Trials,  1776,  per  Lord  Mansfield.  The  second  Una 
was  clearly  inadmissible. 

The  pursuer  amwered — 
The  authorities  quoted  did  uot  apply.  They  went  to  nothing 
more  than  this,  that  a  medical  man  could  not  object  to  a  dis- 
closure of  facte  coming  under  his  knowledge,  when  required  to 
reveal  them  for  the  ends  of  justice.  But  the  same  had  been 
held  in  regard  to  disclosures  made  to  clergymen,  and  even  in 
the  Confessional  to  a  Romanist  priest  and  there  could  be  no 
doubt  of  the  confidentiality  there.  But  there  were  here  two 
peculiarities — 1st,  that  the  disclosure,  which  was  something 
more  than  a  mere  statement  to  a  third  party,  was  made  gra- 
tuitously and  voluntarily ;  and,  2d,  that  this  was  a  case  of 
professional  employment,  and  therefore  not  gratuitous.  The 
statement  was  express,  that  the  defender  was  confidentially 
employed,  and  the  disclosure  by  the  defender  was  not  merely 
a  breach  of  an  honourable  understanding,  but  of  a  legal  con- 
tract of  which  the  ssaeajna  was,  that  the  report  prepared  by 
the  defender  should  be  the  exclusive  pioperty  of  the  pursuer. 
If  the  Court  held  the  second  issue  unnecessary,  the  pursuer  was 
ready  to  withdraw  it 

Iicrd  Juttiee-GeneraL  —The  question  before  US  Is,  whether 
there  is  here  a  relevant  averment ;  and,  looking  to  the  third 
article  of  the  statement,  and  the  position  in  which  the  parties 
stood  to  each  other,  1  think  there  la  It  Is  specially  stated, 
that  these  two  medical  gentlemen  were  confidentially  em- 
ployed. I  -cannot  shut  my  eyes  to  the  averment,  that  it  was 
a  confidential  employment,  and  that  the  confidentiality  was 
infringed  on  by  the  defender,    Accordingly,  I  do  not  enter 
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into  the  questions  propounded  lo  up  by  the  defender;  it  Is 
enough  that  he  Is  stated,  in  company  with  another  party,  to  have 
undertaken  a  confidential  employment,  aud  to  bare  bwn  guilty 
of  a  breach  of  that  confidentiality.  I  accordingly  think  the  case 
relevant,  as  I  thought  when  it  was  discussed  before,  when,  In 
ltd,  we  had  the  same  discussion  as  we  have  had  to-day. 

Lord  Fullerton. — J  am  of  the  same  opinion. 

The  test  maintained,  on  the  part  of  the  defender,  as  conclu- 
sive, is  quite  inapplicable.  It  is  true  that  privilege — t.  e.  the 
right,  or  rather  the  doty  of  a  party  called  as  *  witness, 
to  decline  giving  evidence  on  the  score  of  confidentiality — 
is  limited  to  the  professional  relation  of  agent  and  client. 
But  it  does  not  follow  from  the  absence  of  privilege  in  other 
professions,  that  there  is  no  binding  obligation  to  secrecy, 
vhfch,  if  violated,  may  be  tbe  ground  of  actiun.  Accordingly, 
it  to  not  denied  by  the  Dean  of  Faculty,  that  if  there  had 
bren  i  special  contract  against  disclosure,  the  disclosure  might 
hive  bete  ait  ion  able, — though  most  certainly  no  such  contract 
could  hare  protected  the  party  from  disclosing,  if  such  dis- 
closure hid  been  demanded  in  a  court  of  justice. 

Tbe  question  here  is,  not  whether  the  communications  to  a 
medical  adviser  are  privileged—  tha t  cannot  be  maintained ;  bat 
whether  tbe  relations  between  snch  an  adviser  and  tbe  person 
who  consults  him,  is  or  is  not  one  which  may  imply  an  ob- 
lijstton  to  secrecy,  forming  a  proper  ground  or  action  if  It  be 
violated.  It  appears  to  me  that  it  is,  and  that  the  present  case, 
11  itited  on  the  record,  is  one  to  which  the  principle  may  apply. 
Tbe  obligation  may  not  be  absolute.  It  may  and  most  yield  to 
the  demands  of  justice,  if  disclosure  is  demanded  In  a  com- 
petent court.  It  may  be  modified,  perhaps,  in  the  case  alluded 
to  is  argument,  of  the  disclosure  being  conducive  to  the  ends  of 
teitBoe—  though  even  there  concealment  of  individual*  is  usual. 
Bm  that  a  medical  man,  consulted  In  a  matter  of  delicacy,  of 
which  the  disclosure  may  be  most,  injurious  to  the  feelings,  anrl, 
possibly,  the  pecuniary  Interests  of  the  party  consulting,  can 
piisUonsly  and  unnecessarily  make  it  tbe  subject  of  public 
ccewntukation,  without  meaning  any  imputation  beyond  what 
it  called  a  breach  of  honour,  and  without  the  liability  to  a  claim 
of  ztaress  in  a  court  of  law, — is  a  proposition  to  which,  when 
thus  broadly  laid   down,  I  think  the  Court  will  hardly  give 


Lord  Caninghame — It  would  have  been  desirable  if  this  case 
had  been  in  a  position  to  enable  us  to  put  an  and  at  once  to 
the  dispute,  nithout  farther  litigation;— but  the  parties  differ 
w  much  on  the  facts,  that  this  is  impracticable.  On  tbe 
ow  hand,  the  pursuer  avers  that  he  asked  tbe  opinion  of 
toe  doctors  confidentially, — while  the  defender  avers  that  they 
•ere  consulted  by  the  naniiim,  as  to  the  birth  and  maturity  of 
"--"M.  The  pursner  denies  this;— bat  if  the  fact  be  proved, 


state  of  the  case,  tbe  result  cannot  be  anticipated ;  but  if  it 
tnwt  be  tried,  the  issues  proposed  seem  correct 

Lord  leery. — I  am  very  clearly  of  the  same  opinion.  It 
would  be  a  most  serious  thing  to  admit  the  argument  of  the 
defender,  that  there  Is  no  confidentiality  between  a  medical 
son  and  bis  employer.  Suppose  this  lady  had  not  been  mar- 
ried, and  the  defender  bad  been  called  in  to  attend  her  ac- 
eoDchnent,  Could  lie  have  published  that  with  impunity  t  If 
it  mold  ever  have  been  dortbted  tbat  such  a  confidential  re- 
*ttnn  subsists  between  a  medical  man  and  his  employer,  I 
think  it  high  time  that  such  a  doubt  should  now  bo  set  nt  rest 

ftati  of  Faculty  for  defender — Some  alteration  is  re- 
quisite in  the  wording  of  tbe  issue.  It  should  bear, 
that  the  defender  was  employed  "  under  an  obligation  of 
swrecy,"  or  words  to  that  effect. 

lord  Ivory. — The  word  '  confideuf ial'  is  sufficient. 

IV  Court  pronounced  the  following  interlocutor: — 

"  Approve  of  the  first  issue  as  being  the  propel  issue  for  the 
trial  of  the  cans*— the  second  issue  being  withdrawn  by  the 
pursuers  counsel" 

MQnMaawy,  Cow«d.— J  el.  Inghs,  Donaldson ;  D.  M.  Adam- 
Ms,  Sar„  Agent— AU.  Dean  of  Faculty  (Anderson),  Cook : 
*-•■«*  J.  Cbok,W.8.  Agentt.— W.  Cfcrfe-(W.G.T.) 


1ZA  December  1851. 
FixstDivisioh. 
No.  50. — Penelopk  Bonus,  Petitioner. 
Minor — Curator  Bonis — On  a  petition  by  a  minor  rttidaa  abroad, 
who  teat  not  in  a  situation  to  make  an  effectual  nomination  of  euro- 
tort, — the  Court,  although  the  had  not  been  rtadent  in  Scotland 
for  many  wart,  appointed  a  curator  bonis  fo  her  in  reference  la 
fundi  in  Scotland. 

The  petitioner,  a  minor  thirteen  years  of  age,  was 
born  in  Scotland;  but,  on  the  death  of  her  parents,  was 
removed,  prior  to  1847,  to  America,  where  she  resided 
until  lately,  when  she  went  to  Switzerland. 

In  the  course  of  a  multiplepoinding  raised  by  the 
trustees  of  the  late  Miss  Thomson,  a  decision  was  pro- 
nounced (Thomson's  'rrustees,  9th  July  1851)  to  the 
effect,  that  the  residue  of  her  estate  was  divisible  into 
seven  shares,  one  of  which  fell  to  tbe  petitioner,  as  re- 
presenting her  mother. 

Subsequent  to  the  date  of  this  interlocutor,  which 
was  pronounced  in  absence  of  the  petitioner,  she  lodged 
a  claim — a  curator  ad  litem  having  been  previously  ap- 
pointed— to  be  preferred  to  her  seventh  share. 

The  petitioner  now  stated,  that  two  of  the  parties 
found  entitled,  along  with  her,  to  shares  of  Miss 
Thomson's  estate,  had  received  partial  payments  under 
an  interim  decree,  but  that  she  was  unable,  in  respect  of 


Neither  was  she  in  a  situation  to  make  an  e 
nomination  of  curators,  not  only  on  account  of  her 
absence  abroad,  but  in  respect  that  her  nearest  relations 
on  the  father's  side  were  all  abroad,  while  her  nearest 
relations  on  the  mother's  side  had  been,  and  were  still, 
opposed  to  her  in  the  litigation  respecting  Miss  Thom- 
son's estate. 

In  these  circumstances,  the  petitioner  prayed  the 
Court  for  the  appointment  of  a  curator  bonis  or  factor 
loco  absent  is }  in  order  to  enable  her  to  grant  effectual  dis- 
charges, and  obtain  possession  of  her  share  of  the  estate. 

Lord  Ivory. — '-The  only  difficulty  as  to  making  this  appoint- 
ment, arises  from  the  fact,  that  the  petitioner  is  not,  and  for 
many  years  has  not  been  in  Scotland. 

Lard  Fullerton. — But  the  petitioner  baa  funds  in  this  country. 

Lord  Juttiee-OeneraL—Ye»;  but  you  must  shew  us  some  au- 
thority for  making  such  an  appointment. 

fjirtstt3on,forpetitioner,quotodTowton,8th  Dec. 1847. 
Petition  granted. 

Act.  Christison;  Webster  aud  Benny,  W.S.  Agent*.-  L. 
Clerk.— (W.G.T.) 

13(A  December  1851. 
Fan  Division. 

No.  51. — Robert  Ainbufs,  W.6.,  Pursuer  and  Suspen- 
der, v.  Mrs.  Alicia  Frances  Sutton  and  Mandatory, 
Defenders  and  Chargers. 

Evidence — Witness — Commission — Jury  Cause — Foreign — 
Where,  in  a  jury  trial,  the  evidence  of  an  Englishman  reading  in 
England  teat  taken  on  commission — Held  that  it  wot  competent 
to  put  the  report  of  the  commission  in  evidence,  without  proving  that 
the  witness  could  not  attend  the  trial  on  account  of  absence,  or  could 
not  be  brought  to  the  trial. 

Gambling  Debt—  Jury  Cause — Exception — In  a  jury  trial,  in 
which  the  issue  teas,  whether  a  bond  granted  by  the  pursuer  had 
been  granted  in  consideration  of  a  gambling  dot,  the  defender  ex- 
cepted to  the  charge  in  respect  the  Judge  did  not  tell  the  jury  that 
the  defender  mu  not  bound  to  prone  the  eoneideration  given  for  the 
bond,  and  that  the  presumption  was,  that  it  teas  given  for  value  until 
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a  noli*  to  a  biU  of  excrptioia,  and  adhibit  i  hit  tignatutt  only  at  the 
end  of  the  note— Question,  Ifthe  note  fonni  part  of  the  bill  0/ 

This  was  a  suspension  of  a  charge  on  a  bond  dated 
20th  August  1839,  granted  by  the  pursuer  to  the  late 
Henry  Stephen  Sutton,  husband  of  the  charger. 

The  ground  of  suspension  was,  that  the  bond  charged 
on  was  granted  in  corroboration  of  a  previous  bond,  dated 
9th  August  1832,  in  favour  of  the  charger's  husband, 
which  previous  bond  was  granted  in  consideration  of  a 
gambling  debt. 

The  case  went  to  trial  on  the  following  issue,  the  sus- 
pender being  pursuer  : — 

"Whether  the  bond  dated  9th  August  1832  was  made  and 
granted,  in  whole  or  in  part,  for  and  in  consideration  0/  money 
won  at  play,  or  money  alleged  to  lie  due  in  respect  of  losses 
at  play  :  and  whether  the  bond  charged  on,  No.  1 1  of  process, 
was  granted  In  farther  security  of  the  said  gambling  debt,  or 
of  any  part  thereof,  or  of  interest  accruing  thereon ;  and 
whether  the  charger  acquired  right  to  tbe  debt  alleged  to  be 
contained  In  and  due  by  the  raid  bond,  dated  9th  August 
1832,  No.  21  of  process,  In  the  knowledge  that  tbe  said  debt, 
in  whole  or  in  part,  was  claimed  as  due  for  and  in  resp*ct  of 
money  lost  at  play  ;  and  whether  the  pursuer  is  Dot  indebted 
nnd  resting  to  the  defender  iu  tbe  sum  contained  in  the  said 
bond,  or  any  part  thereof  f" 

At  the  trial,  the  pursuer  proposed  to  put  in  evidence 
the  report  of  a  commission  under  which  dames  Thomas 
Blurton  had  been  examined  in  London  as  a  witness  for 
him. 

Tbe  defender  objected — 
"  That  tbe  report  of  the  said  commission  could  not  be  read  to 
the  jnry  unless  the  suspender  proved  that  the  witness,  the  said 
Thomas  James  Blurton,  could  not  attend  the  trial  on  account 
of  absence,  or  that  the  suspender  could  not  bring  the  witness 
to  the  trial." 

Tile  Judge  repelled  "the  objection,  and  allowed,  without 
such  proof,  the  said  report  of  commissi  in  to  be  produced  and 
read  In  evidence  to  the  jnry  on  the  part  of  the  suspender." 
Whereupon  the  defender  took  her  first  exception. 

A  teeond  and  third  exception  was  taken,  on  tbe  same 
grounds,  to  the  evidence  of  two  other  witnesses. 

The  jury  returned  a  verdict  for  the  pursuer. 

The  defender  took  a.  fourth  exception  to  the  charge — 
"  in  respect  that  his  Lordship,  though  called  upon  to  do  so  by 
the  counsel  fur  the  charger,  refused  to  tell  the  Jury  that  the 
charger  was  not  bound  to  prove  the  consideration  given  for 
the  bond,  and  that  the  presumption  was  (bat  it  was  given  for 
value  until  the  contrary  were  established  by  the  suspender." 
.  The  bill  of  exceptions  bore  in  common  form,  that  the 
Judge  was  called  on  to  sign  the  same  in  terms  of  the  sta- 
tute, and  concluded,  that — 

"thereupon  the  said  Lord  Murray,  at  the  request  of  the  said 
counsel  for  the  chargers,  did  sign  the  said  bill  of  exceptions  in 
pursuance  of  said  statute,  the  28d  day  of  May  1851,  and  in  tbe 
fourteenth  year  of  her  Majesty's  reign. 

Annmos  made  by  Loan  Mirrat. 

"  The  Lord  Ordinary,  with  reference  to  the  Act  of  Sederunt 
16lh  February  1841,  §  87,  considers  it  unnecessary  to  accom- 
pany bis  notes  with  any  other  explanation  than  this,  which 
he  wrote  down  at  the  time  in  Court : — 'I  did  not  give  the 
direction  to  the  Jury  in  the  precise  terms  which  the  counsel 
for  the  defender  bas  required  or  suggested,  but  1  recommended 
them  to  find  for  the  defenders,  unless  it  had  been  proved  by 
the  pursuer  that  the  bond  had  been  granted  in  consideration 
of  money  won  at  play,  or  due  in  respect  of  lotses  at  play.' 

(Signed)        "John  A.  Hussar." 

The  Act  of  Sederunt  of  15th  February  1841  pro- 
vides, §  17 — 

"That  when  it  shall  he  made  out  on  oath,  to  the  satisfaction 
of  tbe  Court,  that  a  witness  resides  lieyond  the  reach  of  the 
pioccss  of  the  Court,  and  is  not  likely  to  come  within  its  au- 


thority before  the  day  of  trial,  or  cannot  attend  on  account  o[ 

age,  or  permanent  infirmity,  or  is  labouring  under  severe  111 
nest,  which  renders  it  doubtful  whether  his  evidence  may  uvi 
be  lust,  or  Is  a  seafaring  man,  nr  is  obliged  to  go  into  foreign 
parts,  or  shall  be  abroad  and  not  likely  to  retnm  before  the 
day  uf  trial,  it  shall  be  competent  to  examine  such  witness  by 
commission,  and  it  being  established  at  the  trial,  to  the  satis- 
faction  of  the  Court,  by  affidavit,  or  by  oath  in  open  Court,  that 
such  witness  is  d™d,  or  cannot  attend  owing  to  absence,  age, 
or  permanent  infirmity,  it  shall  be  competent  to  use  at  the 
trial  the  evidence  SO  taken,  subject  to  all  legal  objections  In 
its  admissibility.  ....  That  when  one  party  obtains  a  com. 
mission  to  examine  witness,  and  does  not  use  tile  evident* 
obtained  uuder  the  commission,  the  other  party  may  use  the 
evidence  given  under  it  at  the  trial,  provided  he  satisfies  the 
Court,  at  the  trial,  that  be  could  not  bring  the  witness  or  wit- 
nesses w  hose  evidence  he  proposes  to  read." 

By  the  Act  of  Sederunt  29th  November  1825  it  is 
provided,  §  59 — 

Thai  wben  commissions  are  granted  for  the  examination 
of  witnesses  to  lie  in  ntentii,  the  depositions  takuu  under  them 
"shall  not  be  Used  In  evidence  in  tbe  Jury  (Jouit,  unless  it  is 
established  at  the  trial,  on  oath,  to  tbe  satisfaction  of  the  hut 
mentioned  Court,  that  due  inquiry  has  been  made  after  sack 
witness,  and  that  tbe  witness  cannot  be  found  within  Scot, 
land,  or  is  disabled  by  permanent  inlirmity  from  attending 
the  trial." 

The  defenders  now  jtteaded — 
1.  That,  under  the  provisions  above  quoted,  as  also  Act  of  Se- 
derunt 29th  November  18-J5,§  28,  the  depositions  of  wilu™» 
taken  on  commission  could  not  be  admitted  as  evidence  until 
it  had  been  proved,  by  affidavit  or  parole  proof,  that  these  sit- 
nesses  were  absent  at  the  time  of  trial,  or  could  not  be  brought 
to  attend  the  trial.  The  best  evidence  must  always  be  pio. 
duced,  and  tbe  evidence  under  the  commission  was  only  ad. 
mlssible  if  no  better  could  be  bad.— Wight  a,  Liddell,  4  Murr, 
328,  6  Murr.  47;  Armstrong's  Assignees  it.  Lei  lb.  Banking 
Co.,  13ih  Feb.  1831  ;  Scott  v.  Uray,  4  Murr.  62  ;  Set™.  1 
Murr.  10 ;  Aitchison  v.  Patrick,  28th  Dec.  1836 ;  Mackay  c. 
M'Leods,  4  Murr.  278;  Orav  r.  Sutherland,  20th  July  184M; 
Maberley  and  Co.,  8th  July  1884,  2  It  was  clear  law,  that  tba 
charger  was  not  bound  to  prove  the  consideration  given  lor  the 
bund,  and  yet  the  Judge  bad  refused  so  to  charge  the  jury. 
Instead  of  so  directing  them,  be  had,  as  bis  own  note  bore,  only 
"recommended"  them  to  rind  for  the  defenders,  unlets  the  pur- 
suer had  proved  that  tbe  bond  was  granted  for  a  gambling  dclt. 

The  pursuer  answeretf— 
1.  When  tbe  witness  whose  evidence  was  taken  on  commission 
Was  a  foreigner,  residing  abroad,  there  was  no  necessity  tor 
proving  his  absence,  and  such  a  proceeding  was  unknown  in 
the  practice  of  the  Jury  Court  Here,  the  very  first  words  of 
the  deposition  bore,  that  the  witness  Blurton  was  residing  in 
London,  and  that  he  had  resided  there  for  years.  It  was  said 
that  the  pursuer  fell  to  prove  either  that  he  could  not  attend, 
or  could  not  he  brought  to  the  trial.  But  it  was  impossible  to 
prove  the  first,  for  it  was  quite  in  the  witness's  power  to  attend, 
only  he  would  not.  But,  then,  iu  Wight's  case,  it  had  beea 
ruled,  that  it  was  unnecessary  to  prove  that  a  foreigner  would 
not  attend,  the  presumption  being  tbe  other  way.  2.  The 
note  appended  by  the  Judge  was  no  part  of  the  bill,  and  wis 
not  to  be  looked  at.  Tbe  direction  called  for  was  foreign  to 
the  case.  The  pursuer  undertook,  in  bis  issue,  to  prove  that 
the  bond  was  granted  for  a  gambling  debt,  and  tbe  Judge  fell 
to  direct  the  jury  to  consider,  whether  or  not  he  had  proved 
that  fact.  That  was  the  whole  ease  ;  and  as  the  question  <if 
consideration  did  not  arise,  there  was  no  ground  for  the  ex- 
ception. 

Lord  Jiatiee.GentraL~ka  to  the  fint  three  exceptions,  I  am 
quite  prepared  to  say,  after  looking  into  tbe  acts  of  sedcrant, 
that  they  must  be  disallowed.  I  cannot  sanction  such  a  de- 
parture from  the  plain  meaning  of  the  act  of  1841  ;  and  alt  1 
would  say  with  regard  to  that  act  is,  tliat  when  we  compare 
it  with  the  previous  act  of  1825,  all  the  word*  in  tbe  act  of 
1826,  which  are  material  to  the  question  now  before  us,  are 
identical  with  those  of  tbe  act  of  1841,  except  the  words  Jars 
Court, — the  plain  reason  for  that  exception  being,  that,  iu  1841, 
the  Jury  Court  was  no  longer  in  existence.  How,  looking  nt 
§  59  of  the  act  of  1826,  it  is  plain  that  it  refers  to  parties  in  a 
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totally  different  situation  from  those  now  Wore  us.  It  re. 
fere  to  witnesses  in  this  country  who  may  bo  detained  from 
the  trial  by  the  circumstances  detailed  in  §  28  of  tie  name 
set  Now,  what  does  that  §  28  say  r  It  refers  to  the  cases  of 
persona  labouring  under  illness — of  seafaring  men— to  a  variety 
of  case?  in  addition  (o  that  of  parties  beyond  the  jurisdiction 
of  the  Courts — and  provides  for  commission  being  granted  to 
eiamincthem, — and  then  it  goes  on,  thp.t  it  must  be  established 
at  the  trial  that  such  witnesses  are  dead,  or  cannot  attend. 
That  was  the  state  of  the  law  in  1825,  and  it  was  just  the  same 
lifter  the  passing  of  the  act  tn  1811.  Now,  is  it  not  of  impor. 
luce,  that,  in  the  very  first  case,  after  the  passing  of  the  act 
Id  1828,  In  which  the  point  occurred,  what  was  to  be  the  pro- 
cedure as  to  a  party  beyond  the  jurisdiction  of  the  Court — I 
allude  to  the  case  of  Mackay  in  1827— we  have  it  laid  down, 
that  in  the  case  uf  a  party  not  within  the  jurisdiction  of  the 
Court,  the  presumption  turns  the  other  way  r  In  the  casu  of  a 
party  who  has  merely  gone  abroad,  some  amount  of  evidence 
would  bo  necessary ;  but  when  the  witness  is  beyond  the  juris 
diction  of  the  Court,  the  Lord  Chief  Commissioner  lays  it 
down,  that  no  evidence  is  necessary,  for  the  presumption  is, 
that  the  witness  in  not  here,  and  the  onui  is  on  the  other 
party.  Now,  here,  it  is  not  to  be  supposed  that  this  commis- 
iioD  wag  originally  granted  de  plana,  without  the  sight  of  the 
opposite  party.  The  witness  is  described  as  residing  in  Lon- 
don, and  no  objection  was  taken  to  that  Then,  at  the  trial, 
there  is  not  a  whisper  to  the  effect  that  the  witness  is  not  still 
there,  or  that  matters  do  not  remain  just  as  they  were  when 
the  commission  was  granted.  Accordingly,  the  practice  of  the 
Court  ii  invariable,  that  depositions  taken  in  London,  or  more 
commonly  abroad,  are  read  without  any  evidence,  being  re- 
quired as  to  the  witness  not  being  here.  The  common  prac- 
tice is,  just  to  read  them  at  once;  and  I  have  no  recollection  of 
my  such  proceeding  as  putting  a  man  in  the  box  to  give  such 
evidence  as  is  asked  by  tbe  defenders  here.  It  is  never  done. 
Bow,  hen-,  where  there  was  no  insinuation  that  the  witness  was 
within  the  jurisdiction  of  the  Court, and  many  attempts  had 
b«n  made  to  bring  on  the  trial,  but  these  had  failed  because 
die  witnesses  In  question  could  not  be  got,  I  think  we  should 
it  wrong  to  support  the  exception,  I  must  concur  with  the 
coauuon  sense  view  of  the  matter.  No  insinuation  is  made 
that  the  witness  is  here;  must  we  not  hold  that  he  ts  not? 
As  to  the  exception  to  the  charge,  I  can  find  no  ground  for  it 
whatever.  The  charge  must  be  dealt  with  fairly, — though,  at  - 
the  suae  time,  I  most  say,  that  without  the  note,  there  would 
be  here  no  bill,  for  nothing  is  signed  but  the  note.  But  that 
h  of  no  moment  I  think  the  Judge  was  quite  right;  and  the 
objection  on  the  use  of  the  word  recommend  is  far  too  critical. 
To  a»y  that  the  Judge  recommends,  is  just  the  same  as  saying 
he  directs  the  jury  to  do  so  and  so. 

lord  FuUetton. — On  the  jirit  three  exceptions,  I  hnd  some 
diBculty,  founded  on  the  terms  of  the  act  of  sederunt  1841. 

But,  in  a  matter  of  this  kind,  practice  is  of  great  importance— 
and  on  that  we  have  the  most  conclusive  information.  I  do 
net  think  it  was  disputed,  even  on  the  part  of  the  defenders, 
that  this  was  the  very  first  occasion  on  which  a  demand  lind 
been  made  for  any  evidence  as  preliminary  to  sealing  deposi- 
tions obtained  on  the  ground  of  the  witnesses  being  beyond  the 
jurisdiction  of  the  Court 

The  same  view  of  the  practice  has  been  given  by  your  Lord- 
•hip;  and  has  been  confirmed  by  the  learned  Judge  who  pre- 
sides in  the  other  Division  of  the  Court 

la  these  circumstances,  I  do  not  feel  myself  called  upon  to 
leoptauy  more  stringent  construction  of  the  act  of  sederunt 
than  that  which  universal  practice,  since  its  date,  has  recug- 

The/ourtA  exception  requires  little  remark.  The  direction 
required  by  the  defender  was  quite  unnecessary,  and  would 
bare  been  oat  of  the  case.  There  was  no  question  r*  i  ->-d  as  to 
tho  bond  having  been  given  without  consideration.  What  the 
partner  undertook  to  make  out  was,  that  it  had  arisen  from  an 
illegal  consideration ;  that  was  the  only  point  raised  on  Lhe 
lamas.  And,  from  the  absence  of  any  other  exception,  as  well  as 
from  die  note  of  the  Lord  Ordinary  token  at  the  time,  there 
cubs  no  donbt  that  the  jury  received  all  the  instruction 
aWfanif  for  tbe  proper  disposal  of  the  case. 

tars" /ear*.— If  the  questions  here  had  turned  on  the  acts  of 

•rfaroBt  alone,  without  any  construction  having  been  put  on 

them  by  the  course  of  practice,  there  might  have  been  some 

dotM;  bat  aJJ  that  is  removed  when  we  find  that  ,i  con-.tiuc- 
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tiou  has  been  put  on  them  by  practice;  and  when  the  statement 
as  to  practice  is  so  explicit  as  it  is,  and  comes  from  such  quar- 
ters as  it  does.  As  to  tbe  second  objection,  I  think  tbe  Juclgu 
was  not  bound  to  give  the  direction  demanded,  because  it  wus 
not  necessary.  But  as  to  the  words  used  by  the  Judge— although, 
perhaps,  a  better  form  of  words  might  have  been  adopted— 
they  are  quite  intelligible.  As  to  tbe  note,  however,  1  think 
it  must  be  held  a  part  of  the  bill,— and  it  is  a  note  taken  down 
by  tbe  Judge  at  the  time  of  the  trial.  But,  at  any  rate,  the  only 
exception  taken,  is  as  to  the  law  of  the  charge, — and  that  I 
think  quite  right 

Lord  Ganinghame  declined,  in  respect  of  relationship. 
Exceptions  disallovxd. 

Presiding  Judge,  Lord  Murray. — Act.  Inglls,  Young  ;  Gibson- 
Craigs,  Dalziel  and  Brodle,  W.B.  Agents.— Alt.  Macfarhme,  V. 
Frasor;  Thomson  Paul,  W.S.  Agent.— W.  Clerk— (TAT.) 

16(A  December  1851. 

Fiest  Division. 
No.  62. — jEneas  Mackintosh,  Suspender  and  /Waiter, 

v.  John  Pitcaibn,  Defender. 
Agent  and  Principal — Culpa — Fraud — Loan — An  agreement  for 

a  lean  wot  contracted  between  two  partita  through  the  me aVttfli  of  an 
agent  or  broker.  The  borrower  executed  on  heritable  bond,  in  the 
lender' t  favour,  on  an  understanding  between  him  and  the  agent, 
that  he  vat  then  to  receive  only  a  part  of  the  tun  contracted  to  be 
tent,  and  the  remainder  upon  the  removal  of  objection!  elated  by 
the  agent  to  the  title  offered.  The  Under,  teeing  the  bond  duly  exe- 
cuted in  the  hands  of  the  agent,  placed  the  whole  sum  in  the  agent  t 
handt,  and  afterward!  obtained  inf/ftment  and  delivery  of  the 
completed  security.  The  agent  died  bankrupt,  part  of  tht  ium 
agreed  to  be  lent  being  then  unpaid  to  the  borrower — Held,  1 .  That 
the  last  ought  to  fall  on  the  party  Batata  laches  sere  the  greatest, 
and  who  had  most  departed  from  the  ordinary  course  of  business 
in  the  settlement  of  tuch  a  transaction.  %  That,  in  the  arcum- 
stances,  the  lots  ought  to  be  borne  by  the  borrower. 
Proof— Stamp — Acknowledgment  for  Money— An  agreement  for 
a  loan  was  contracted  between  two  parties  through  the  medium  of  on 
agent  or  broker.  For  the  purpose  of  completing  the  transaction,  the 
money  was  placed  in  the  hands  of  the  agent,  wko  granted  a  letter 
acknowledging  receipt  of  the  money,  and  binding  himself  to  get  the 
security  completed.     The  agent  died  bankrupt,  part  of  the  sum 


bear  the  lots — Held  that  the  Utter,  though  unstamped,  wot  admis- 
sible at  evidence  to  shew  that  the  whole  sum  for  which  the  bond  had 
been  granted  had  been  paid  by  tlte  Under  to  the  agent. 
This  was  a  conjoined  process  of  suspension  and  decla- 
rator, to  try  the  question, — whether  part  of  a  loan,  tie 
gotiated  between  the  pursuer  and  defender  through  the 
agency  of  Smith,  having  been  lost  through  the  agent's 
fraud  and  bankruptcy,  the  loss  was  to  fall  on  the  borrower 
or  the  lender. 

On  14th  December  1844,  the  following  advertisement 
appeared  in  the  North  British  Advertiser:— 

"  Mosrtr. — To  lend  at  8  per  cent.,  for  several  years  certain, 
£5000,— two  sums  of  £4000  each,— and  various  sums  of  £2000 
and  under.  David  Smith,  Writer,  Dundee,'' 

On  the  18th  of  the  same  month,  the  pursuer  applied 
to  Smith  for  a  loan,  in  reference  to  the  foregoing  adver- 
tisement. A  long  correspondence  then  took  place  be- 
tween them.  From  a  letter  by  Smith  to  the  pursuer,  - 
dated  14th  February  1845,  it  appeared  that  a  bond  had 
been  "scrolled"  by  him  on  that  date. 

On  7th  March,  Smith  wrote  to  the  defender  a  letter 
containing,  inter  alia,  the  following  passage  :- 


;  I  shall  do  all  in  my  power  to  get  3*  to  • 
and  I  think  he  will  agree.  ....  Not  only  is 
undoubted,  (the  feu-duty  being  payable  in 


»ith.j 


the  security  in 
Hie  sum,  and  pie 
ferably  secured  over  lands  rented  at  £820),  but  Mr.  Mackiiitoxa 
Is  also  personally  bound, — and  you  saw  the  character  I  got  o 
him  by  a  friend  of  mine  near  his  residence." 

On  22d  March,  the  pursuer  wrote,  inter  alia,  as  fo 
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lows  to  Smith,  in  reference  to  Smith's  demand  on  Mm 
to  produce  the  disposition  forming  the  warrant  of  hie 
own  infeftment : — 

"  By  way  of  expediting  the  business,  the  bond  might  be 
signed  meanwhile,  without  my  receding  the  money,  or  only 
a  part  of  it,  on  your  giving  mo  a  tetter  Mating  how  the  fact 
stands;  bnt,then,  1  confess  I  Bee  at  present  no  prospect  of  ever 
getting  hold  of  the  disposition,  having  no  receipt  for  it — no 
man  on  whom  to  fix  it.  What  I  mean  is,  that  you  should  not 
pay  down  the  money  until  you  have  taken,  or  are  about  to 
take,  infeftment, — looking  to  the  chance  there  ia  that  the  dis- 
position may  cast  up  in  the  interval." 

Smith,  who  had  prepared  the  bond  and  disposition  over 
the  pursuer's  property,  transmitted  it  to  him  accordingly 
for  signature.  And  on  the  29th  of  the  same  month, 
the  pursuer  returned  it  to.  Smith  duly  executed. 

On  1st  April,  the  defender  transmitted  to  Smith  the 
sum  of  £1400,  which  he  had  agreed  to  advance,  being 
then  in  the  knowledge  that  the  bond,  duly  executed,  was 
in  the  hands  of  Smith.  The  following  letter  of  acknow- 
ledgment was  on  this  occasion  received  from  Smith  by 
the  defender — 

"  Dundtc,  1st  April  1845. 

"I  acknowledge  to  have  this  day  received  from  you  the  sum 
of  £1400  sterling,  contained  in  bond  and  disposition  in  secu- 
rity by  Apneas  Mackintosh,  Esq.,  In  your  favour,  and  I  bind 
myself  to  get  infeftment  completed  as  speedily  as  possible." 

On  the  same  day,  Smith  made  an  entry  in  his  books, 
whereby  he  credited  the  defender  with  that  sum.  It  was 
not  averred  or  proved  that  the  pursuer  was  made  aware 
of  this  transmission  of  funds  to  Smith. 

Some  correspondence  then  took  place  between  Smith 
and  the  pursuer  in  reference  to  inhibitions  existing  on 
the  property  over  which  the  security  extended.  Ar- 
rangements having  been  made  for  the  discharge  of  these 
inhibitions,  the  sum  of  £700  was,  on  2  2d  April,  trans- 
mitted to  the  pursuer, — being  the  first  instalment  he 
had  received  of  the  loan  agreed  upon. 

Infeftment  was  taken  on  the  bond  on  17th  May,  and 
recorded  on  the  29th. 

Some  farther  correspondence  took  place  between  Smith 
and  the  pursuer  in  reference  to  certain  titles  of  the  pur- 
suer said  to  be  amissing — Smith  refusing  to  pay  the 
remainder  of  the  money  till  these  objections  were  cleared 
away.  In  these  circumstances,  the  pursuer  employed 
Hammond,  a  writer  in  Dundee,  to  communicate  with 
Smith  on  the  matter.  Hammond's  instructions  were 
generally  to  insist  either  that  the  remaining  £700  should 
be  paid,  or  that  the  heritable  security  should  be  restricted. 
The  result  of  these  negotiations  was,  that  a  farther  sum 
of  £300  was  consigned  in  bank  in  the  joint  names  of 
Hammond  and  Smith. 

The  completed  security  had  been  delivered  to  the  de- 
fender. Smith  subsequently  got  the  bond  back  again, 
under  the  pretence  that  he  required  it  for  the  purpose  of 
making  out  his  account.  Tbe  infeftment  remained  in 
the  defender's  bands. 

Smith  being  thus  in  possession  of  the  bond,  delivered 
er,  on  1st  August  1845,  to  Hammond,  to  be  held 
"  "  '        rties  until  the  loan  should  be  pro- 

q  the  3d  of  the  same  month,  Smith 
rcumatances. 

«he  pursuer  had,  before  this  last  event, 
"If  the  £300  consigned  in  bank,  mak- 
pO  received  by  him  out  of  the  loan 
tiring  £400  unpaid.     No  direct  dc- 
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mand  was  made  for  this  sum,  by  the  pursuer  from  the 
defender,  during  Smith's  lifetime. 

A  summary  petition  was  presented  by  the  defender 
against  Hammond,  for  delivery  of  the  bond,  and  decree 
was  granted  in  terms  of  the  prayer. 

A  suspension  of  this  decree  was  presented  by  Hammond 
and  the  pursuer,  with  which  a  summons  of  declarator 
was  afterwards  conjoined.  The  summons  concluded  for 
payment  of  the  £400 — 

•'  Or  otherwise,  it  ought  to  be  round  and  declared,  by  decree 
of  our  said  Lords,  that  notwithstanding  the  terms  of  the  said 
bond,  bearing  In  words  an  acknowledgment  of  the  payment  of 
the  said  sum  of  £1400  to  the  pursuer,  that  sum  was  not  tit  facta 
paid  to  him,  and  that  no  more  was  paid  to  him  than  tbe  sum 
of  £1000  :  And  it  ought  farther  to  be  found  and  declared,  that 
the  said  bond  and  disposition  In  security,  and  infeftment  fal- 
lowing thereon,  can  only  subsist  and  be  effectual  to  the  per. 
■uer  as  a  security  to  him  for  the  said  sum  of  £1000,  so  ad- 
vanced ;  and  the  said  bond  and  infeftment  ought  and  should, 
by  decree  of  oar  said  Lords,  be  limited  and  restricted  accord- 
ingly, and  declared  to  be  no  farther  available  or  effectual  to 
the  said  defender,  or  against  tbe  pursuer,  or  the  subjects  im- 
pignorated,  than  as  sneb  security,  aud  for  recovery  of  the  said 
sum  of  £1000,  interest,  penalty,  and  termly  failures  thereto 
pertaining,  in  tbe  same  way,  and  to  the  same  effect,  to  all  in- 
tents and  purposes,  as  if  the  said  bond  and  disposition  in  secu- 
rity, and  Infeftment,  had  been  originally  granted  and  taken 
for  the  said  sum  of  £1000,  and  no  more:  And  It  also  ought  and 
should  be  found  and  declared,  that  until  the  said  matters  and 
questions  be  determined,  and  the  loan  finally  arranged,  the 
pursuer,  by  bis  agent,  the  said  Thomas  Levell  Hammond,  is 
entitled  to  retain  the  possession  of  the  said  bond  and  disposi- 
tion in  security,  and  is  not  bound  to  deliver  the  same  to  Uw 
said  defender,  or  to  any  other  person  on  his  account." 

The  whole  facta  of  the  case  will  be  found  summed  up 
in  the  following  interlocutor  of  the  Lord  Ordinary,  (not 
reclaimed  against),  dated  23d  December  1846:— 

"  Finds,  Iff,  As  appears  by  tbe  correspondence  and  docu- 
ments produced,  that,  betwixt  tbe  23d  of  January  1841  and 
the  5tb  of  June  1M46,  the  defender,  John  Pitcaim,  employed 
the  late  David  Smith,  writer  in  Dundee,  in  a  variety  of  money 
transactions,  and  with  regard  to  the  security  to  be  obtained 
for  loans  and  the  uplifting  of  interests  :  2d,  Finds  that,  in  the 
month  of  December  1844,  the  said  David  Smith  having  adver- 
tised money  to  lend,  the  pursuer,  who  was  then  a  stranger  U> 
him,  applied  to  him  for  a  loan,  and  that  a  correspondence  en- 
sued between  these  parties,  in  the  course  of  which  tbe  parsutr 
offered  heritable  security,  and  agreed  to  dispense  with  the  re- 
visa!  of  the  bond :  Sd,  Finds  that  the  said  David  Smith  made 
inquiries  into  the  responsibility  of  the  pursuer ;  and  being 
satisfied  on  that  subject,  he,  on  the  7th  of  March  1845,  recom- 
mended to  the  defender  to  go  Into  the  arrangement  fur  ad- 
vancing the  sum  of  £1400 :  4/A,  Finds  that,  on  tbe  11th  of 
March  1646,  the  defender  accordingly  agreed  to  enter  Into  tbe 
transaction, — stipulating  at  the  same  time,  that  before  giving 
up  the  money,  he  should  require  to  have  the  papers  examined 
by  Mr.  Ogilvle,  a  writer  in  Dundee,  or  some  other  person  of 
whom  he  approved  :  6th,  Finds  that,  on  the  12th  of  March 
1846,  tbe  said  David  Smith  wrote  to  the  pursuer  that  he  was 
ready  to  send  the  bond  for  signature,  and  to  remit  tbe  money  ; 
but  that  the  transmission  by  the  pursuer  of  certain  title-deeds 
connected  with  the  subjects  over  which  the  security  was  to  ex- 
tend, was  indispensably  necessary :  <bth,  Finds  that,  after  some 
farther  Inquiries  on  tbe  part  of  the  Bald  David  Smith,  the  re- 
sult of  which  was  communicated  to  tbe  defender,  tbe  said  de- 
fender, on  the  22d  of  March  1 846,  directed  that  the  said  David 
Smith,  if  tbe  said  titles  and  other  papers  were  found  correct, 
should  proceed  to  draw  out  the  bond  t  7th,  Finds  that,  on  the 
said  22d  of  March,  the  pursuer,  with  a  view  of  obtaining  the 
money,  or  a  part  thereof,  before  the  titles  which  bad  gone 
amissing  were  transmitted,  and  the  transaction  completed  ia 
common  form,  proposed  that  the  bond  should  be  signed,  and 
that  he  should  receive  the  money,  or  a  part  of  it  only,  on  Smith 
giving  a  letter  how  the  fact  really  was,  and  infeftment  being 
also  taken  on  the  bond  in  the  meantime  :  8<A,  Finds  that  the 
said  David  Smith,  on  tbe  24th  of  March,  agreed  to  this  propo. 
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Ml ;  and  that  the  bond,  hiring  accordingly  been  transmitted, 
■u  signed  by  the  pursuer  at  Inverness  on  the  29th  of  March 
1345,  and  was  forthwith  transmitted  to  the  said  David  Smith  : 
SO,  Finds  that  the  said  David  Smith  opened  an  account  in 
bis  books  in  the  name  of  the  pursuer,  in  which  he  made  an 
entry  of  the  Bum  of  £1400,  as  tbe  amount  of  the  loan,  to  the 
credit  of  the  pursuer,  as  on  the  1st  of  April  1346 ;  but  finds 
that  it  Is  not  averred  that  this  was  intimated  or  made  known 
to  the  punier,  or  that  he  was  in  any  way  aware  of  such  ac- 
count or  entry  :  10ft,  Finds  no  evidence  that  the  said  bond 
wu,  at  that  date,  delivered  over  by  the  said  David  Smith  to 
Ik  defender ;  and  finds  that  tbe  defender  did  not  insist  on  the 
Kipnhtion,  that  tbe  deeds  should  be  examined  by  Mr.  Ogilvie 
oi  any  other  person  ;  but  finds,  on  the  contrary,  that  the  said 
bond  was  kept  in  the  possession  of  the  said  David  Smith  for 
Ibe  purpose  of  having  the  iufeftment  completed  :  11(4,  Finds 
that,  it  afterwards  appearing  that  there  were  certain  inhibi- 
tions affecting  the  property  over  which  the  security  extended, 
s  further  correspondence  took  place  betwixt  the  said  David 
Smith  and  the  pursuer ;  and  that  arrangements  having  been 
made  for  the  discharge  of  these  inhibitions,  the  sum  of  £700 
"u,  on  the  22d  of  April  1845,  remitted  by  the  said  David 
Smith  to  the  pursuer ;  and  on  the  23d  of  the  said  month,  the 
add  David  Smith  transmitted  the  bond  to  Murdoch  Mackenzie, 
accountant  in  Inverness,  together  with  the  extended  instru- 
ment of  sasine  thereon,  in  order  that  Infeftment  might  be 
taken ;  and  finds,  that  said  sasine  having  been  taken  on  the 
17thofMay  1845,  tho  instrument  was  recorded,  at  Edinburgh 
on  tbe  29th  of  the  same  month :  1 2th,  Finds  it  proved  that 
Ike  aid  bond,  infeftment,  and  relative  titles,  having,  in  or 
about  the  month  of  July  thereafter,  been  obtained  by  the  de- 
fender's father  from  the  office  of  the  said  David  Smith,  the 
«»id  bond  was  thereafter  got  from  tbe  defender's  father  by  the 
•aid  David  Smith,  for  the  purpose,  as  was  stated,  of  making 
oat  bis  account:  Milk,  Finds  that  some  of  tbe  titles  of  the 
pamer  being  still  amissing,  a  further  correspondence  ensued 
betwixt  him  and  the  said  David  Smith  ;  and  that  Ihc  pursuer 
baring;  employed  T.  L.  Hammond  as  his  agent  in  Dundee, 
bwsted  either  that  the  remaining  £700  should  be  paid,  or  tbe 
bailable  security  restricted  :  14M,  Finds  that  a  further  sum 
of  £300  was  consigned  in  the  Bank  of  Scotland,  in  the  joint 
raines  of  the  said  David  Smith,  and  the  said  T.  L.  Hammond, 
•gent  for  tbe  pursuer :  16JA,  Finds  that  the  said  bond  having 
tan  obtained  by  the  said  David  Smith  from  tho  defender's 
fetter,  in  manner  foresaid,  it  was,  on  the  1st  of  August  1845,  de- 
lircredto  the  said  T.  L.  Hammond,  to  be  held  for  behoof  of  the 
parties  until  the  loan  was  properly  arranged :  1GM,  Finds  that 
the  said  consigned  sum  of  £300  was  afterwards  obtained  by 
the  pursuer  from  the  bank  ;  but  finds  it  not  averred  that  any 
Anther  remittance  or  payment  was  made  to  him  by  the  said 
Dirid  Smith  on  account  of  the  said  bond :  17<A,  Finds  that,  al- 
though tho  bond  bears  that  the  pursuer  had  instantly  borrowed 
•nd  received  the  sum  of  £1400  from  the  defender,  the  receipt  of 
wbieh  he  acknowledged,  renouncing  all  exceptions  to  the  con- 
trary, as  on  the  foresaid  29th  of  March,  yet  that,  in  point  of  fact, 
no  money  directly  passed  from  the  bands  of  the  defender  into 
the  hands  of  the  pursuer ;  and  that  it  is  averred  by  the  pur- 
ser, bnt  not  admitted  by  the  defender,  that  the  only  money 
received  by  the  pursuer,  from  the  said  David  Smith,  to  account 
of  the  said  loan,  was,— 1st,  the  foresaid  sum  of  £700  remitted  on 
the  laid  22d  of  April ;  and,  2d,  the  foresaid  sum  of  £800  uplifted 
from  the  bank  ; — thus  leaving  uoreoovered  by  him,  a  sum  of 
£400:  18c*,  Finds,  on  the  other  hand,  that  it  is  averred  by  the 
aid  defender,  that  he  entrusted  the  said  David  Smith  with 
the  said  sum  of  £1400,  to  be  paid  to  tbe  pursuer;  but  that  the 
partner  does  not  admit  that  said  sum  of  £1400  was  paid  by 
the  said  defender  to  the  said  David  Smith,  and  objects  that 
there  is  no  legal  evidence  of  such  alleged  payment:  1  SUA,  Finds 
tint,  during  the  lifetime  of  the  said  David  Smith,  the  pursuer 
made  do  direct  demand  on  the  defender  for  payment  of  the 
foresaid  sum  of  £400,  which  he  had  not  received :  20(A,  Finds 
tbsi  tbe  said  David  Smith  died  on  the  3d  of  August  1845,  in 
bankrupt  drcumstanoes,  and  that  his  representatives  are  un- 
able to  make  good  tbe  loss  arising  from  his  retention  of  the 
fcnaaid  balance  of  £400 ;  and  that,  in  these  circumstances,  a 
question  of  law  may  arise,  whether  the  pursuer  or  defender  Is 
liable  to  bear  the  said  lose." 

Generally,  the  questions  which  arose  for  discussion 
were— 1.  Whether  the  letter  of  let  April  1845,  being 


an  unstamped  acknowledgment  for  the  payment  of  money, 
could  be  looked  at  as  evidence  to  prove  that  the  .£1400 
contracted  for  had  been  paid  by  the  defender  to  Smith. 
2.  Whether  the  lose  of  the  £400  should  fall  on  the  bor- 
rower or  tbe  lender. 

After  considering  written  argument,  the  Lord  Ordi- 
nary pronounced  the  following  interlocutor: — 

"  Finds  that  tbe  writing  of  1st  April  1845,  not  being  a  re- 
ceipt in  discharge  of  a  debt,  but  Importing  only  an  acknowledg- 
ment of  the  payment,  by  a  party  to  his  law-agent,  of  a  sum  to 
be  paid  over  to  a  borrower  from  that  party,  and  an  obligation 
to  get  infeftment  completed,  the  said  document  is  admissible 
in  evidence  although  unstamped  as  a  receipt,  and  that  the 
same,  together  with  the  entries  In  the  books  of  David  Smith, 
and  whole  correspondence,  sufficiently  establish  that  the  whole 
amount  of  tbe  loan,  being  £1400,  was  paid  by  tho  defender 
Pitcairn  to  David  Smith :  Finds  that  the  pursuer  only  received 
to  account  of  the  said  loan  the  sums  of  £700,  remitted  on  the 
22d  of  April  1845,  and  of  £800  uplifted  from  tbe  bank,  and 
that  the  balance  of  £400  remained  in  the  hands  of  the  said 
David  Smith,  who  died  bankrupt  on  the  3d  of  August  1845 : 
Finds  that  the  bond  having  been  signed  on  the  29th  of  March 
1845,  acknowledging  receipt  of  tbe  sum  of  £1400,  the  pursuer, 
without  actually  receiving  that  money,  entrusted  the  said 
David  Smith  with  the  custody  of  the  said  bond,  on  tbe  ar- 
rangement that  the  sum  of  £700  should  be  remitted  in  the 
meantime,  and  that  a  letter  should  be  taken  from  the  said 
David  Smith,  stating  how  tbe  transaction  really  stood :  Finds 
that  such  an  arrangement  was  out  of  the  ordinary  course  of 
business;  that  tho  same  was  not  made  known  to  the  defender 
Pitcairn  ;  and  that  it  did  not  fall  within  the  implied  mandate 
of  the  agent  for  a  lender  of  money  :  Finds  that  infeftment  on 
the  said  bond  was  taken  on  the  17th  of  May  1S46,  and  after- 
wards  recorded,  and  that  possession  of  tbe  title-deeds  was  ob- 
tained by  the  defender  Pitcairn,  although  the  bond  appear* 
to  have  been  given  back  to  tbe  said  David  Bmith,  for  the  pur- 
pose,  as  was  stated,  of  making  out  his  account  |  Finds  that, 
although  farther  correspondence  took  place  between  the  pur. 
suer  and  the  said  David  Smith,  and  alio  between  an  agent  on 
the  part  of  the  pursuer  and  the  said  David  Smith,  no  demand 
Or  communication,  during  his  lifetime,  was  made  to  the  de- 
fender with  respect  to  the  manner  In  which  the  said  David 
Smith  hod  failed  to  account  for  the  said  £400 ;  and,  there- 
fore, under  the  whole  circumstances  of  the  case,— in  the  action 
of  declarator,  sustains  the  defences,  assoilsies  the  defender, 
and  decerns ;  and,  in  the  suspension,  finds  the  letters  orderly 
proceeded,  and  decerns :  Finds  the  defender  entitled  to  ex- 

"  Note. — Thiscase  is  certainly  not  unattended  with  difficulty. 
That  difficulty  arises  in  a  great  measure  from  the  employment 
of  David  Smith  as  tbe  agent  of  both  parties.  The  Lord  Ordi- 
nary is  satisfied  that  that  Individual  received  £1400  from  Pit- 
calm,  but  only  remitted  £700  to  Mackintosh,  who  afterwards 
received  £800  more,  and  thus  Smith  illegally  retained  £400. 
The  question  is,  on  whom  the  loss  should  fall.  Now,  Pitcairn 
having  advanced  the  whole  money  to  Smith,  and  received  his 
bond  and  Infeftment,  was  entitled  to  look  to  that  security. 
He  didnot  authorize  Smith  to  grant  any  letter  restricting  the 
security.  He  does  not  appear  to  have  known  that  the  whole 
sum  was  not  accounted  for  to  Mackintosh.  It  is  true  that 
Smith  carried  on  a  correspondence  as  to  clearing  up  the  titles ; 
but  the  advance  of  £700,  in  the  meantime,  on  a  letter  stating 
how  tho  fact  stood,  in  the  face  of  the  bond,  which  acknowledg- 
ed receipt  of  the  whole  £1400,  was  on  the  proposal  of  Mackin- 
tosh himself,  and  originated  in  his  letter  of  23d  March.  He  there- 
fore went  out  of  the  ordinary  course  of  dealing  In  such  matters. 
By  signing  tbe  bond,  he  enabled  Smith  to  get  the  money  from 
Pitcairn ;  and  as  long  as  Smith  lived,  he  treated  with  him  as 
the  party  responsible  to  account  for  tho  balance.  The  case  is, 
no  doubt,  one  of  great  hardship ;  but  as  both  parties  are  con. 
tending  to  avoid  the  loss  occasioned  by  the  fraud  of  another, 
It  is  thought  that  this  loss  must  fall  on  him  by  wlxwt>- confi- 
dence In  the  party  perpetrating  tbe  fraud,  and,  stepping  out  of 
the  ordinary  course  of  business  for  his  own  accom laudation,  the 
wrongdoer  was  enabled  to  commit  that  fraud." 

The  pursuer  reclaimed.     At  advising, 

Lord  Juttiu-  General — On  considering  the  Mrs  wee  discussion 
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that  has  since  taken  place,  I  find  myself  bound  to  retain  my 
first  Impression,  from  the  perusal  of  the  record  and  cages. 

Looking  at  the  whole  correspondence  nnd  state  of  the  trans- 
actions betweeD  the  parties,  I  ihink  it  is  established,  that  though 
acting  to  a  certain  extent  for  the  benefit  of  the  defender,  the 
ureal  propo  ride  tan  ce  of  that  correspondence  clearly  shews, 
that  Smith  was  acting  as  agent  for  the  pursuer  in  c  Meeting  the 
heritable  security  for  the  loa:i  of  £1400— und  that  the  pursuer 
chose  to  place  his  confidence  in  liim  and  his  rciivcK<:ril;,uons  to 
an  ltn  warrant  ahle  extent — that  he  never  u-«jried  t<>  tin:  i^si-r, 
anceof  a  regular  agent till  a  very  late  pcriml,  when  he  employ- 
ed Mr.  Hammond,— while,  notwithstanding  nil  the  Fhiifllii.ij 
and  evasive  conduct  of  Smith,  in  delaying  completion  of  the 
transaction,  ho  never  once  addressed  himself  to  the  d< -fender, 
which,  if  he  had  done,  the  whole  evil  would  have  been  averred. 
There  was,  therefore,  great  ncfjliir.-ncc  nnii  lathes  on  Mr  Mac- 
kintosh's part ;  nnd  if,  from  his  having  relied  (oo  much  on 
Smith's  honcsty.andwhichhcwas  not  justified  in  at  all  doing — 
and  particularly  in  puttinit  Hie  executed  bond  into  Smith's 
hands— taking  all  I  lie  cire-UiLM-tiiiHrs  in  to  view, — and,  therefore, 
that,  the  loss,  which  has  arisen  from  Smith's  death  in  bankrupt 
circumstances, must  fall  on  the  pursuer,  und  not  on  the  defender. 
As  I  am  now  satisfied  that  till  re  is  sufficient  evidence  that 
the  defender  did  put  Smith  in  possession  of  the  contents  of 
the  bond,  I  concur  in  the  views  of  the  Lord  Ordinary,  that  the 
objection  to  the  admissibility  of  the  letter  of  acknowledgment 
of  the  1st  of  April  1845,  coupled  with  the  facts  of  the  case  in 
evidence,  Is  not  well  founded. 

That  acknowledgment  has  express  reference  to  the  money 
mentioned  in  it  being  contained  in  a  bond  and  deposition 
in  the  pursuer's  favour,  and  binding  himself  to  have  the  infeft- 
inent  completed  as  speedily  as  possible, — and  it  is  not  a  receipt 
for  any  debt  or  sura  as  previously  due,  being  then  paid.  The 
want  of  a  receipt  stamp  does  not,  therefore,  appear  of  impor- 
tance, as  the  bond,  which  specifically  was  granted  as  a  security 
for  that  sum  of  money,  undoubtedly  was  duly  stamped, — while 
there  U  further  correspondence  winch  can  War  no  other  con- 
struction than  that  Smith  had  truly  been  put  In  possession  of 
funds  to  complete  the  security,  towards  which  lie  -uhsequently 
advanced,  first  £700,  and  afterwards  consigned  £300  more. 

Keeping  this  in  view,  and  that  the  bond  duly  signed  was 
entrusted  to  Smith  by  the  pursuer,  and  that  he  had  actually 
delivered  it  up  to  the  father  of  the  defender  Mr.  Pitcalrn,  and 
only  got  it  back  on  an  improper  pretext,  when  Hammond 
again  got  possession  of  it, — I  can  arrive  at  no  other  conclusion 
than  that  of  the  Lord  Ordinary,  that  the  loss  of  the  £400, 
arising  from  Smith's  death  and  bankruptcy,  Is  attributable 
much  more  to  the  unusual  proceedings  of  the  pursuer,  and  his 
wont  of  due  vigilance  and  exertion— after  having  had  the 
strongest  grounds  for  mistrusting  Smith—  than  to  any  proceed- 
ing whatever  on  the  part  of  the  defender.  In  short,  I  see  no  in- 
dication of  auy  neglect  or  impropriety  on  the  part  of  the  defen- 
der, which  ought  to  subject  him  in  the  loss  which  has  arisen. 

Ijord  Fullerton, — The  two  parties  here  have  had  the  misfor- 
tune to  deal  with  a  person  most  unworthy  of  their  confidence. 
In  the  course  of  that  dealing,  a  frond  has  certainly  been  com- 
mitted, from  which  loss  has  arisen, — and  the  question  is,  which 
of  the  two  shall  be  the  sufferer. 

But  before  entering  into  that  inquiry,  there  are  certain  pre- 
judicial points,  which  it  is  indispensable  to  determine;  because 
their  determination  in  one  way  or  the  other,  may  materially 
affect  the  solution  of  the  main  question. 

Thejinr  of  these  is  the  legal  position  of  the  bond  granted 
by  the  pursuer  to  the  defender  for  the  loan  of  £1400.  Be  facto, 
the  bond  Is  in  the  possession  of  Hammond,  in  whose  hands  it 
was  placed  by  Smith  only  two  days  before  his  death. 

But,  then,  it  is  proved  that  the  bond  hod  been  delivered  to, 
and  was  in  the  hands  of  the  defender,  until  It  was  obtained 
by  a  gross  fraud  practised  by  Smith,  who  got  it  from  the  de- 
fender's father  on  the  false  pretence  that  it  was  necessary  to 
enable  him  to  make  out  his  account.  . 

In  these  circumstances,  I  think  it  clear  that  the  pursuer  can 
take  no  benefit  by  that  fraud;  and  that  the  case  must  be  treated 
as  it  stood  before  that  fraud  was  committed.  Hammond  is 
bound,  as  the  Sheriff  has  justly  found,  to  restore  the  deed, 
and  the  moiu  question  must  be  considered  as  if  the  deed  were 
■till,  as  it  ought  to  have  been,  in  the  possession  of  the  defender. 
The  teeonii  of  these  preliminary  points  is  the  payment  of 
the  full  sum  of  £1400, the  amount  of  the  bond,  hy  the  defender 
to  Smith.    1  cannot  adopt  altogether  the  reasoning  of  the  de- 


fender, tliat  the  payment  Is  proved  by  the  fact  of  the  bood 
being  in  the  defender's  possession.  If  there  were  here  any 
question  as  to  an  alleged  payment  of  the  money  Ay  the  defender 
to  the  panuer,  the  bond  itself  being  in  the  hands  of  the  former, 
might  be  conclusive.  But  there  is  no  such  question.  It  is  not 
pretended  hy  the  defender,  that  the  £1400  ever  reached  the 
pursuer.  It  is  admitted,  or  at  all  events  sufficiently  proved, 
that  £400  of  it  never  did. 

But  what  the  defender  avers  Is,  that  the  whole  £1400  was 
paid  by  him  to  Smith.  And  the  truth  of  this  averment  is  not 
proved  by  the  defender  holding  a  bond  admitting  that  the 
money  was  paid  by  hiin  to  the  pursuer.  It  being  unquestion- 
able, on  the  evidence,  that  the  pursuer  placed  the  bond  in  the 
hands  of  Smith,  wiihout  getting  the  full  payment  of  tbe  amount 
from  Smith,  it  does  not  necessarily  follow,  from  the  delivery  of 
the  bond  by  Smith  to  the  defender,  that  Smith  got  full  pay- 
ment of  the  amount  from  the  latter.  If  anything  is  to  be  rested, 
then,  on  the  fact  that  such  payment  took  place,  that  fact  must 
be  [i roved  nli'intif  of  the  li'md. 

Hut  I  think  it  is  so  proved  by  Smith's  acknowledgment  of 
the  1st  April  1845,  confirmed  as  it  is  hy  the  letter  of  Smith  to 
Hammond  of  the  21st  July,  In  answer  to  the  special  inquiry 
by  the  latter,  whether  the  defender  had  or  hod  not  advanced 
the  whole  sum  of  £1400.  Smith's  answer  to  that  inquiry  is— 
"  Mr.  Pitcoiru  has  of  course  remitted  tha  whole  sum,  and  you 
shall  have  consignation  mode  if  you  think  it  necessary," — this 
last  being  the  very  proposition  made  by  Mr.  Hammond,  on  the 
supposition  that  the  whole  money  bod  been  placed  in  Smith's 
hands  by  the  defender. 

But  It  is  attempted,  on  the  part  of  the  pursuer,  to  exclude 
altogether  the  acknowledgment  of  1st  April,  on  the  ground 
that  it  is  a  receipt  for  money,  and  has  not  the  requisite  stomp. 

1  think  that  supposed  difficulty  is  completely  removed  by 
the  authorities  referred  to  in  the  defender's  case.  It  appears 
to  be  a  point  well  fixed  by  these  authorities,  that  a  writing 
attesting  the  mere  fact  of  the  passing  of  money  from  one  hand 
to  another,  when  that  money  is  not  paid  in  discharge  of  some 
preceding  obligation,  is  not  a  receipt  in  the  sense  of  the  stamp 
acts,  and  does  not  require  a  stamp;  and  the  placing  the  money 
by  the  defender  in  the  hands  of  Smith,  appears  to  me  clearly 
one  falling  under  the  former  description. 

The  payment  of  the  money  by  the  defender  to  Smith  being 
then  established,  the  question  between  the  parties  is  reduced 
within  very  narrow  limits.  It  really  comes  to  this — Which  of 
the  two  can  be  held  to  have  reposed  in  Smith  that  confidence 
which  he  has  abused.  And  1  do  not  think  we  derive  much 
benefit,  in  determining  it,  from  those  general  views  on  the  law 
of  agent  and  principal,  which  are  advanced  in  these  pleadings. 

If  it  be  termed  an  agency,  it  woe  one  of  a  peculiar  nature, 
and  certainly  did  not  import,  in  regard  to  either  party,  that 
absolute  identification  of  the  principal  with  the  agent,  which 
in  many  cases  renders  the  former  liable  for  the  misdeed*  of  the 
latter.  Smith,  if  agent,  was  agent  for  both  parties.  He  was 
a  money  or  loan  broker,  holding  himself  out  as  such  to  tho 

[mblic,  and  resorted  to  as  such  hy  the  defender.  He  was  the 
ntermediate  channel  through  which  the  money  was  to  pass 
from  tho  lender  to  the  borrower,  and  the  bond  or  security  was 
to  pass  from  the  borrower  to  the  lender. 

when,  in  the  course  and  conduct  of  such  a  transaction,  the 
bond  or  security  was  placed  in  his  hands,  he  became  the  agent 
for  the  borrower,  to  the  effect  of  getting  the  money  from  the 
lender  ;  and,  on  the  other  bond,  after  having  the  money 
placed  in  his  hands,  he  became  the  agent  of  the  lender,  to  the 
effect  of  getting  the  bond  from  the  borrower. 

In  these  circumstances,  there  was  no  absolute  safety,  except 
by  the  simultaneous  exchange,  between  the  parties,  of  the 
money  for  the  bond.  And  this  risk  is  nothing  unusual.  I  be- 
lieve there  are  few  cases  of  the  kind,  In  which,  to  a  certain 
extent,  some  such  risk  is  not  run, — on  the  full  confidence  that, 
if  the  money  be  first  advanced  to  the  borrower's  agent,  it  will 
be  followed  by  the  delivery  of  the  security,— and  if  the  delivery 
of  the  security  to  the  lender's  agent  takes  the  lead,  that  it  will 
be  followed  by  the  payment  of  the  money.  To  the  credit  of 
professional  men,  it  may  be  said  that  this  in  general  raises  no 

Suestion,  because  the  confidence  reposed  is  honourably  respon- 
ed  to.  But  when  confidence  does  happen,  as  in  the  present 
case,  to  be  violated,  and  a  loss  is  incurred,  the  question  must 
always  lie,  by  whom  the  confidence  was  reposed, — who,  in  short, 
performed  his  part  through  the  intervention  of  the  agent, 
without  getting  the  counterpart  in  return. 
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Now,  in  applying  tills  principle  to  the  circumstances  of  the 
present  case.  I  think  it  pretty  clear,  that  if  the  defender  bad 

E laced  the  £1400  In  the  hands  of  Smith  without  seeing  the 
ond  completed  in  his  hands,  and  getting  possession  of  it,  and 
if  Smith  had  retained  the  whole  or  any  part  of  the  money,  the 
defender  would  have  been  the  loser.  He  would  have  been  the 
patty  by  whom  the  confidence  had  been  reposed  in  Smith. 

But  here  the  reverse  took  place.  The  pursuer  placed  the 
bond  in  the  hands  of  Smith  without  getting  the  money,  and 
that  on  an  arrangement  of  which,  as  the  Lord  Ordinary  has 
found,  the  defender  knew  nothing,  and  could  not  be  supposed 
to  know  anything.  The  pursuer,  then,  was  tlie  party  by  whom 
the  confidence  was  reposed,  and  he  must  suffer  from  the  abuse 
of  it.  If  it  could  be  shewn  that  the  defender  was  to  any  ex- 
tent cognizant  of  the  delays  thrown  by  Smith  in  the  way  of 
forwarding  the  money  to  the  defender,  that  might  hare  altered 
the  case.  But  there  is  no  such  proof,  nor  the  slightest  ground 
for  such  a  suspicion.  On  the  contrary,  it  is  quite  clear,  that 
the  defender  had  no  share  in  the  numerous  tergiversations  of 
Smith;  and  naturally  considered  the  whole  transaction  closed, 
when  the  security  was  granted,  and  the  money  paid. 

And  I  cannot  doubt  that  he  woe  fully  justified  in  forming 
that  opinion.  On  seeing  the  bond  executed,  and  in  the  hands 
of  Smith,  he  was  entitled,  on  the  usual  principle,  to  consider 
that  as  an  authority  to  Smith  to  receive  the  money.  It  is 
clear,  then,  that  there  was  no  confidence  reposed  by  him  in 
Smith,  because  he  did  precisely  that  which  rendered  all  con- 
fidence unnecemary ;  he  paid  the  money,  indeed,  but  took  the 
security,  and  thus  completed  the  transaction  on  a  footing  which 
left  no  room  for  confidence,  and  which  he  was  entitled  to  con- 
sider as  absolutely  secure. 

On  these  grounds,  I  am  of  opinion  that  we  ought  to  adhere 
to  the  interlocutor  of  the  Lord  Ordinary. 

f^irrf  Cwiinghamc— The  presen  t  Case  has  been  prepared  with 
unusual  precision  end  accuracy,  by  tlie  specification  of  facts  net 
forth  and  embodied  in  the  Lord  Ordinary's  in teilocutor  of  23d 
December  1846,  which  may  be  referred  to,  on  every  material 
point  of  the  case,  as  a  satisfactory  and  final  ascertainment  of  the 
(art*.  But  on  carefully  considering  the  details  of  that  authentic 
narrative,  1  confess  that  I  have  great  doubt  of  the  soundness 
of  the  interlocutor  on  the  merits  now  under  review. 

If  the  case  be  one  of  difficulty,  as  I  must  assume  it  to  he, 
from  the  care  and  anxiety  bestowed  on  it  by  the  Lord  Ordi- 
nary, and  from  our  taking  opposite  views  of  the  duties  and 
rights  of  parties,  I  hare  a  strong  feeling,  that  in  dulio  the  re- 
sponsibility should  be  laid  on  thoUr/enaVr  Mr.  Pitcairn.  The 
whole  loss  and  damage  here  arose  from  the  fraud  and  failure 
of  Smith  his  agent.  That  person  was  selected  and  appointed, 
at  least  In  the  first  instance,  by  the  defender  alone.  He  was 
the  conveyancer  who  prepared  the  bond  ;  and  during  a  great 
part  of  the  communing,  he  acted  professionally,  and  down  to  a 
certain  point,  for  the  interest  of  the  defender,  and  no  other 
party  was  employed  for  him.  The  balance  lost  in  the  end  was 
retained  by  Smith  at  first  properly  for  the  defender't  security  ; 
and  should  only  have  been  given  up  to  the  pursuer  about  a 
mouth  before  Smith's  death.  Thus  standi  nir  the  facts,  it  ap- 
pears to  me,  on  the  first  aspect  of  the  case,  that  there  are  very 
stiong  considerations,  in  law  and  equity,  for  rendering  the  de- 
fender liable  for  the  failure  and  breach  of  duty  of  hit  turn  agent. 
It  is  remarked  by  the  Lord  Ordinary,  that  the  loss  arosefrora 
Smith,  the  defaulter,  having  been  employed  as  agent  for  both 
parties.  I  am  not  satisfied  either  as  Ui  the  relevancy  or  ac- 
curacy of  that  statement.  It  is  true,  as  declared  in  one  of  the 
findings  of  the  interlocutor  of  23d  December  1848,  already 
noticed,  that  the  pursuer  disposed  with  the  rcvital  of  the  bond, 
(a  very  trivial  concession),  and  said  that  he  would  take  it  as 
prepared  by  Smith  ;  but  quoad  ultra  it  appears  to  me  that  the 
pursuer,  an  educated  writer,  was  his  Own  agent.  There  Was 
no  employment  of  Smith  quoad  omnia,  as  tho  pursuer')  agent ; 
and  nothing  to  that  effect  is  found  by  the  important  inter- 
locutor ascertaining  the  facts,  which  deserves  to  be  constantly 
referred  to.  On  the  contrary,  looking  to  the  whole  position  of 
Smith — to  the  deposit  of  the  money  in  hit  hands  by  the  defen- 
der, in  April  1846—  and  to  the  grounds  on  which  he  retained 
a  part  of  it,  for  Ihrtemoniht  afterwards, — I  think  he  acted  tokly 
and  i  nftmin  tf  as  tho  defender's  agent,  and  that  the  defender 
alone  is  answerable  ibr  his  moral  and  professional  breach  of 
frost 

Nor  would  this  hazard  have  been  removed,  even  if  Bmith 
wen  held  to  have  been  a  mutual  agent.    A  mutual  agent  does 


business  for  both  clients — but  each  is  liable  for  his  misconduct, 
In  so  far  as  he  acts  in  the  employment  and  for  the  peculiar 
behoof  of  ont  of  the  parties.     Here,  for  example,  the  defender 

E laced  the  money  In  Smith's  hands  as  his  agent,  trusting  that 
o  would  get  a  valid  bond  and  unincumbered  security  before  it 
was  handed  overto  a  borrower.  In  fulfilment  of  this  duty,  a  part 
of  the  money  was  retained  by  Smith  till  certain  titles  were  ex- 
hibited,— and  till  an  inhibition  was  removed  or  explained  by 
the  borrower.  In  this  part  of  his  agency,  Smith  was  acting 
for  behoof  of  the  defender,  as  his  agent, — not  surely  for  the  bor- 
rower, hut  for  the  lender  solely.  Hence,  if  the  agent  abuses 
his  trust  in  that  part  of  his  duty,  the  lender  must  be  liable. 

It  is  my  impression,  that  this  is  consistent  with  the  univer- 
sal practice  and  understanding  of  the  profession  in  similar 
cases.  When  money  is  lent,  it  is  very  generally  given  by  the 
lender  to  his  law-agent,  to  advance  to  the  borrower  or  his 
agent  on  the  completion  of  the  parchments  and  security. 
Now,  if  any  unlocked  for  obstacle  occurs,  necessary  to  be  re- 
moved, it  is  the  bounden  duty  of  the  lender's  agent,  at  his  own 
peril,  to  retain  the  money,  or  such  part  of  It  as  may  he  neces- 
sary, from  the  extent  of  the  incumbrance,  for  the  lender's  pro- 
tection. This  is  a  point  hardly  disputable.  I  believe  it  is  the 
ride  universally  acted  on  ;  and,  therefore,  the  onut  lies  ou  tlie 
defender  to  shew  that  a  different  rule  should  be  followed  in 
the  present  case. 

This  leads  to  the  inquiry, — On  what  ground  has  an  exception 
been  made  of  the  present  case  ?  The  ratio  chiefly  adopted  by 
the  Lord  Ordinary  seems  to  be  this,  that  the  pursuer,  on  29th 
March  1846,  subscribed  a  bond  acknowledging  receipt  of  the 
full  sum  of  £1400  from  Ibe  defender,— that  that  bond,  when 
executed,  was  transmitted  to  Smith,  though  only  £700  was 
advanced  on  it, — that  a  letter  was  taken  from  Smith  acknow- 
ledging how  tbu  transaction  really  stood,— and  that  "such  an 
arrangement  was  out  of  the  utttal  count  of  butinett,  and  was  not 
made  known  to  the  defender  Pitcairn."  Tliis  finding  does  not  ap- 
pear to  me  warranted  by  the  circumstances  of  this  case. 

In  particular,  it  is  material  to  observe,  that  in  the  interlo- 
cutor of  23d  December  1848,  it  is  not  found  that  the  pursuer 
knew,  or  hod  been  ever  informed,  that  Pitcairn  hod  advanced 
the  whole  sum  to  his  agent  Smith.  On  the  contrary,  it  is  ex- 
pressly found  by  that  interlocutor,  §  9,  "that  the  said  David 
Smith  opened  an  account  in  his  books  In  the  name  of  the  pur- 
suer, in  which  he  made  an  entry  of  the  sum  of  £1400,  as  the 
amount  of  the  loan,  to  the  credit  of  the  pursuer,  as  on  the  1st 
of  April  1845  ;  hut  rinds  that  it  is  not  averred  that  t hit  wot 
intimated  or  made  knoan  to  thepurtuer,  or  that  he  was  in  anyway 


e  of  si 


miry." 


Thus  standing  the  case,  the  pursuer,  being  ignorant  to  what 
extent  the  defender  had  trusted  his  agent,  or  that  he  had  re- 
milted  more  to  Smith  than  he  advanced  to  the  pursuer,  cer- 
tainly made  no  communication  of  that  fact  to  the  defender. 
Nor  could  it  occur  to  the  pursuer,  or  any  unsuspecting  man, 
that  a  deposit  was  made  and  misapplied  by  Smith.  He  could 
never  suspect  downright  fraud  in  an  agent  trusted  in  so  large 
a  transaction  by  the  defender.  And,  for  aught  then  known 
to  the  pursuer,  a  communication  by  him  to  the  defender's 
client,  would  have  indicated  a  distrust  at  once  extraordinary 
and  uncivil.  Nothing  of  tho  kind  could  reasonably  be  expect- 
ed of  the  pursuer. 

On  the  most  anxious  consideration  of  the  correspondence, 
I  really  cannot  find  a  single  circumstance  calculated  to  have 
led  the  most  circumspect  party  in  the  pursuer's  situation  to 
suspect  the  honesty  of  Smith  as  an  agent  for  Pitcairn.  There 
was  a  hitch  at  first  in  the  titles  of  the  lands  offered  as  a  secu- 
rity. The  parties  had  been  in  correspondence  for  weeks  prior 
to  the  remittance  of  the  money  by  the  defender  to  his  agent, 
for  an  intermediate  partial  advance.  In  the  StatO  of  the  titles 
and  security,  the  immediate  advance  of  the  whole  loan 
might  have  been  hoiardous  to  the  interest  of  the  lender  ; — 
tho  temporary  retention  of  a  part  of  the  loan  was  therefore 
necessary  for  his  security;  and  the  pursuer  could  never  suppose 
Of  dream  that  this  would  not  be  clearly  explained  by  Smith  to 
his  client ;  so  that  there  was  not  the  slightest  fault  or  blame 
imputable  to  the  pursuer. 

In  making  this  arrangement,  under  the  objections  which  bad 
emerged  to  the  pursuer's  title,  Smitb  in  the  first  instance  act- 
ed within  the  teope  of  hit  authority, — i".  e.  within  his  powers  as  the 
defender-!  agent,  and  so  bound  his  principal.  This  is  supposed 
to  be  incontrovertible  ; — and  though  the  arrangement  is  said 
to  have  been  "  out  of  the  ordinary  course  of  business,"  I  am 
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greatly  mistaken  If  the  great  majority  of  honourable  and  well 
<  1  ual  i  II  cd  m  e  n  o  ( busi  n  ess  th  rou  fib  out  the  country,  would  not  have 
acted  In  the  game  way  as  Smith  did  if  under  similar  circum- 
slances.  Suppose  any  each  practitioner  had  got  a  remittance 
from  a  client  to  pay  over  to  a  borrower,  and  a  blot  had  been 
discovered  in  the  title,  or  from  the  searches  against  tbe  bor- 
rower, moat  agents  would  have  held  them  entitled  and  bound, 
at  their  own  peril,  to  retain  a  suitable  portion  of  tbe  funds  for 
their  clients'  security,  till  the  objection  was  removed  ;  and  the 
agent's  acknowledgment  that  only  a  part  of  the  loan  was  ad- 
vanced, would  have  constituted  an  obligation,  express  or  im- 
Elied,  against  the  Under,  for  the  balance  of  the  bond  retained  In 
is  agent's  hands  alter  the  record  was  cleared. 
That  this  wss  equivalent  to  the  obligation  of  the  defender, 
if  the  obligation  was  known  to  him,  is  too  clear  for  argument; 
but  he  denies  that  he  ever  heard  of  it.  If  that  be  the  case, 
where  did  the  fault  of  concealment,  and  the  responsibility,  lie  T 
Certainly  not  with  the  pursuer.  The  defender  opened  no  com- 
munication with  liiin ;  but,  on  the  contrary,  sent  his  money 
direct  to  an  experienced  agent  selected  by  the  defender  him- 
self, without  any  communication  with  the  pursuer.  It  was  not 
the  business  of  the  pursuer  to  make  any  announcement  to  tbe 
defender ;  nor  were  any  facts  known  to  him,  to  suggest  that 
step  as  necessary.  He  could  never  suppose  that  his  agent  did 
not  give  him  full  information  as  to  his  proceedings.  It  was 
the  clear  duty  of  the  agent  whom  the  defender  appointed  and 
trusted,  and  who  knew  all  the  facts,  to  communicate  his  ar- 
rangements promptly  to  bis  client ;  and,  if  be  failed  to  do  so, 
that  was  an  omission  and  concealment  by  his  agent,  for  which 
the  defender  alone  must  be  answerable. 

Another  plea  hat  been  urged  against  the  pursuer's  claim, 
which  appears  to  me  equally  untenable.  It  was  said  that  the 
pursuer  misled  the  defender  by  sending  his  bond  to  Smith  ac- 
knowledging payment  of  tbe  fall  sura.  With  whom,  however, 
conld  the  pursuer  transact,  except  with  the  agent  who  was  en- 
trusted by  tbe  defender  with  his  money  f  The  deposit  of  the 
bond  with  Smith  was  necessary,  in  respect  of  tbe  partial  ad- 
vance promised  ;  and  the  acknowledgment  by  tbe  accredited 
agent  of  the  lender,  that  £700  only  was  advanced,  was  just 
the  same  as  If  that  had  been  granted  under  his  client's  band. 
The  pursuer  had  no  reason,  and  no  right,  to  disturb  an  arrange- 
ment thought  proper  for  the  defender's  interest  at  the  time,  and 
mode  by  his  agent  apparently  possessing  his  entire  confidence. 
In  short,  the  whole  case  of  the  defender  seems  to  be  founded 
on  the  assumption,  that  there  was  some  improper  dealing,  if 
not  a  conspiracy,  between  Smith  and  the  pursuer,  to  take  some 
advantage  of  the  defender.  But  I  can  find  no  circumstances 
In  the  case,  and  still  less  in  the  articulate  interlocutor  as  to 
the  facta,  to  warrant  the  least  suspicion  of  tbe  bona  fide  and 
honourable  dealing  of  the  pursuer.  It  is  manifest  on  the  face 
of  tbe  correspondence,  that  the  sum  retained  by  Smith,  was 
for  tbe  behoof  and  supposed  interest  of  the  defender,  and  con- 
trary to  the  wishes  of  the  pursuer.  And  although  the  whole 
of  the  later  correspondence  and  proceedings  of  the  defender's 
agent  shewed  a  deliberate  scheme  on  the  part  ot  Smith  to  de- 
ceive both  his  own  client  and  the  pursuer,  the  latter  did  not, 
till  an  advanced  period,  discern  the  various  acts  of  deception 
practised  by  this  agent  He  was  even  ignorant  of  the  infeft- 
ment  secretly  and  deceptions)}*  directed  by  Smith  to  be  taken 
and  registered  on  the  bond,  in  a  manner  to  amoral  it  from  tbe 
pursuer  for  month*  after  it  was  passed.  It  is  not  in  the  defen- 
der's month  to  say,  that  the  pursuer  should  have  earlier  sus- 
pected the  fraud  and  concealment  of  his  own  (the  defender's) 
agent,  whom  he  at  first  employed,  and  had  trusted  as  his  agent 
for  a  series  of  years. 

In  conclusion,  I  must  advert  to  one  view  as  affording  to  my 
mind  a  strong  illustration  of  the  defender's  liability  for  the  ba- 
lance of  the  bond  in  dispute.  In  Inquiring  whether  the  balance 
was  retained  by  Smith  as  agent  for  the  defender,  and  whether 
the  latter  must  bear  the  loss  of  that  deposit,  let  it  be  supposed 
that  a  catastrophe  had  befallen  tbe  pursuer  as  sudden  as  that 
which  overtook  Smith,  and  that  Mackintosh  hod  become  in* 
solvent  and  dropped  down  dead  before  tbe  Incumbrances  were 
cleared, — to  whom  would  the  balance  in  Smith's  hands  have  be- 
longed, if  Smith  had  survived  in  good  credit  ?  Would  it  have 
gone  to  Mackintosh's  creditors,  as  paid  over  to  the  pursuer's 
a  rent,  or  been  reclaimed  by  the  defender,  an  still  in  the  hands 
of  hit  agent!  I  could  have  as  little  doubt  of  the  defender's 
riitbt  in  tbe  latter  event,  as  of  tbe  pursuer's  claim  under  the 
circumstances  in  which  be  now  concludes  against  the  defender, 


I  must  add,  however,  that  I  concur  with  your  Lordships  and 
the  Lord  Ordinary  In  holding,  that  the  objection  of  want  of 
■tamp,  urged  against  Smith's  acknowledgment  to  hia  client  of 
tbe  receipt  of  the  money,  is  not  well  founded  In  law. 

Lord  Ivory. — I  concur  with  the  majority  of  your  Lordships. 

Tbe  facta  of  this  case,  notwithstanding  the  voluminous  ap- 
pearance of  the  papers,  are,  so  far  as  they  have  any  proper 
relevancy  on  the  question  that  has  arisen  for  decision,  neither 
many  nor  complicated. 

Smith  appears  to  have  been  a  money-broker, — to  whom  both 
parties,  without  any  direct  communication  infer  k,  and  even 
without  any  very  distinct  knowledge  that  they  were  dealing 
with  each  other,  mutually  and  respectively  entrusted  the  ar- 
rangements of  a  loan,  in  which  one  was  to  be  lender,  and  the 
other  borrower, 

Tbe  thing  had  originated  in  an  advertisement  by  Smith  of 
various  same  which  be  had  it  in  his  power  to  lend,  so  early  as 
14th  December  1844. 

Mackintosh  comes  into  the  field  as  an  intending  borrower  on 
the  18th,  and  from  that  date  down  to  the  beginning  of  March 
following,  hia  dealing  is  exclusively  with  Smith. 

The  draft  of  a  bond  seems  to  nave  been  actually  prepared 
about  14th  February. 

Pitcaim,  who  had  up  to  this  point  been  spoken  of  try  Smith 
under  the  somewhat  indefinite  description  of  "bis  friend," 
does  not  enter  upon  the  scene  till  Tth  March — when  a  corret- 

Kndence,  to  which  again  Mackintosh  was  no  party,  takes  place 
tween  him  and  Smith,  and  in  which  Smith  presses  anxiously 
various  considerations,  having  for  their  object  to  induce  Pit- 
cairn  to  become  a  party  to  the  transaction  which  had  been 
so  far  matured  without  him, — and  of  the  actual  ret  getta  con- 
nected with  which,  as  a  matter  between  Mackintosh  and  Smith, 
Pitcairn  seems  never  to  have  been  informed. 

After  considerable  hesitation  and  reluctance,  Pitcaim  at  last 
agrees  to  treat  for  the  loan  ;  but  everything  was  on  his  aids 
still  perfectly  open, — when,  on  22d  March,  he  writes  Smith 
conditionally,  that  he  nay  go  on  with  tbe  drawing  of  the  bond, 
provided  tbe  titles  be  found  in  all  respects  correct. 

On  tbe  same  22d  March,  Mackintosh  hod  originated  a  pro- 
posal, which  lies  at  the  bottom  of  the  whole  mischief  oat  of 
which  the  litigation  has  sprung — vis.  that  he  should,  by  way  of 
expediting  matters,  execute  the  bond  in  the  meanwhile,  and 
transmit  it  so  executed  to  Smith — who  In  answer  agrees,  on  the 
other  hand,  by  his  letter  of  24th  March,  to  let  Mackintosh 
have  (as  if  to  account)  a  sum  of  £500 — afterwards  extended  to 
£700 — the  balance  to  remain  over  till  all  questions  about  the 
title  are  definitively  settled. 

It  does  not  appear  that  either  by  Smith  or  Mackintosh  was 
Pitcairn,  directly  or  indirectly,  made  cognisant  of  this  irre- 
gular proceeding.  And  it  ii  so  much  out  of  the  ordinary 
course  of  business,  that  he  is  not  to  be  presumed  to  have  been 
a  party  to  it  It  is  one  gone  Into  exclusively  for  Mackintosh's 
own  ends,  and  of  course  at  Mackintosh's  risk.  Mackintosh 
bad  no  right  to  assume  that  Smith  wag  acting  as  agent  for 
Pitcairn  in  such  a  matter.  Vitcairu  was  not  responsible  for 
whatever  bad  use  Smith  might  make  of  the  bond  so  incau- 
tiously confided  to  him  by  Mackintosh.  The  whole  matter,  as 
the  Lord  Ordinary  has  observed,  was  so  utterly  out  of  the  ordi- 
nary course  of  business,  as  not  to  fall  within  the  implied  man- 
date of  an  agent  duly  transacting,  for  the  lender,  the  loan  of  a 
sum  of  money. 

In  this  situation,  Pitcaim, — who  is  left  in  the  dark  by  Smith 
as  to  the  standing  of  any  difficulties  in  the  way,  and  who  k, 
on  the  contrary,  led  to  believe,  that  not  only  are  the  title* 
correct,  but  everything  safe  for  closing  the  transaction  in  the 
ordinary  way, — pays  over  to  Smith  the  sum  of  £1100,  on  an 
acknowledgment  from  the  latter,  of  datelii  AprH,ns  the  amount 
contained  in  "  bond  and  disposition  in  security  by  .JEneas 
Mackintosh,  Esq.,  In  your  favour,  and  1  bind  myself  to  get  in- 
feftment  completed  as  speedily  as  possible." 

The  first  question  that  arises  is— Was  this  money  paid  over 
by  Pitcaim  to  Smith  as  agent/or  Jfocfa'ntosA,  or  as  his  own  agent  F 
I  am  clearly  of  opinion  that  Pitcairn  dealt  with  Smith  ex- 
clusively in  the  latter  character.  And  what  seems  conclusive 
on  this  head  is — that  if  Smith  had,  at  this  stage,  become  bank- 
rupt, without  delivering  up  Ml  bond  to  Pitcaim,  on  the  one  hand, 
or  nuking  payment  to  Mackintotk  on  the  other,  the  loss  most 
have  fallen,  not  on  Mackintosh,  but  on  Pitcaim,  Pitcairn  ac- 
cordingly takes  Smith  bound  to  get  infefiatnt  ampbttd  as  soon 
as  possible,— an  obligation  which  still  farther  coincides  with 
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Smith's  character  of  agent,  not  for  Mackintosh,  but  for  Pitcairn ; 
for  it  is  not  any  port  of  the  business  of  a  borrower's  agent,  to 
be  entrusted  with  completing  the  Investiture  of  his  creditor. 

This  consideration  makes  it  unnecessary  to  enter  Into  the 
separate  question,  how  far  the  letter  of  1st  April  can  be  looked 
at  at  all  by  the  Court,  from  its  being  an  unstamped  document. 
Had  it  been  a  receipt  granted  by  Smith  as  Mackintosh's  agent, 
there  would  have  been  more  plausibility  In  the  objection  that 
has  been  raised  upon  this  ground  ;  though  even  there,  where 
the  document  forms  part  only  of  the  main  transaction  for  eon- 
stitnting  the  loan, — a  transaction  otherwise  duly  completed  by 
the  regular  bond,  in  itself  the  appropriate  voucher  in  such  mat- 
ters, and  that  bond  duly  stamped  in  terms  of  law, — I  should 
certainly  not  be  prepared  to  hold,  that  any  farther  stamp,  as  for 
a  receipt  in  disdiarge  of  money  previously  d ae,  could  be  at  all  ne- 
cessary. But  if  the  acknowledgment  be  the  acknowledgment 
only  of  an  agent,  that  he  h'is  received  from  bis  principal,  to  be 
employed  in  furtherance  of  the  mandate  under  which  he  is 
acting,  and  altogether  in  the  service  of  his  employer,  the  case, 
upon  all  the  authorities,  both  here  and  in  the  other  end  of  the 
island,  really  becomes  too  clear  to  admit  of  question. 

It  is  the  less  necessary,  however,  to  dwell  upon  this, — because, 
as  I  conceive,  independently  of  this  acknowledgment  of  the 
1st  April,  tiie  proof  of  the  receipt  of  the  money  which  was  to 
constitute  the  loan  at  between  Pitcairn  and  Mackintosh,  stands — 
in  the  absence  of  all  proper  corroborating  evidence — sub- 
stantially established  against  the  latter,  on  the  face  of  the 
bond  Itself,  followed  as  that  bond  was  by  completed  delivery 
in  favour  of  Pitcairn. 

And  here  it  is,  accordingly,  that  the  whole  case  appears  to 
roe  to  hinge. 

On  29th  March,  Mackintosh  places  tbe  bond,  duly  executed, 
Into  Smith's  hands. 

On  1st  April,  in  reliance  upon  this  bond,  and  on  the  inves- 
titure which  is  to  follow  upon  it,  Pitcairn,  ou  his  side,  places 
the  foil  amount  of  the  loan,  £1400,  also  in  the  bands  of  Smith. 

Smith  bad  by  this  time,  when  all  tbe  truth  comes  out,  in- 
volved himself  in  incompatible  duties  towards  these  parties ; 
and,  in  following  out  these,  he  has  evidently  deceived  both. 

But  the  question  is,  with  whom  lies  the  blame  of  that  loss 
which  eventually  resulted  from  the  double  confidence  which 
was  then  so  unworthily  reposed  in  Smith. 

On  Pitcairn's  part,  all  is  regular  and  correct,  according  to 
the  strict  and  familiar  course  of  e  very-day  practice,  tnftftment 
is  taken  unqualifiedly  in  his  favour,  as  the  bond  is  for  the  entire 
stun  of  £1400, — and  this  infcftment  enters  the  register.  Here 
is  not  only  delivery  of  the  bond,  but  a  completed  real  investi- 
ture on  the  face  of  the  records,  and  thus  published  to  all  the 
world.  But  if  actual  delivery  of  the  bond  in  forma  speaficahad 
been  wanting,  that  too  was  made.  For  it  is  in  evidence,  that 
Pitcairn,  through  his  father,  did  obtain  from  Smith  possession 
of  the  bond  and  sasine.  So  that,  every  way,  Pitcairn  had  not 
the  slightest  reason  to  suspect  that  anything  either  was,  or 
could  be  wanting,  or  out  of  the  proper  couiee,  as  regards  bis 

On  the  other  hand,  Mackintosh,  who  alone  had  been  the 
cause  of  matters  getting  out  of  the  ordinary  train,  was  tbe  party 
to  look  after  Smith,  that  no  advantage  was  taken  of  this ;  and, 
In  so  far  as  he  did  not  do  so,  sibi  imputet  as  alone  answerable 
for  Smith's  abuse  of  the  means  which  he  put  into  his  bands, 
of  deceiving  Pitcairn  into  the  confidence  that  all  was  right 
He  entrusted  Smith  with  tbe  bond  for  £1400,  while  be  got  only 
£700  in  return.  He  left  it  in  Smith's  power  to  complete  his 
feudal  right,  as  If  he  had  obtained  full  payment.  There  was 
no  negligence  or  laches  on  the  part  of  Pitcairn.  There  was 
decided  rashness  and  want  of  caution  on  the  part  of  Mackin- 
tosh. Who  shall  bear  the  loss  ?  Holding  both  parlies  in  pari  in 
respect  to  bona  fides,  surely  it  must  be  he  without  whose  irre- 
gular and  im businesslike,  and  out-of-the-way  procedure,  the 
deception  that  was  successfully  practised  agaiuet  the  other 
party,  could  not  have  occurred. 

The  case  of  Main  would  have  more  closely  resembled  the  pre- 
sent, bad  tbe  delivery  of  the  deeds,  which  was  there  in  question, 
been  made  antecedent  to  the  death  of  Smith,  and  not  after  it, 
when  there  was  no  longer  any  power  in  the  party  making 
delivery,  to  make  any  change  on  the  existing  relations  and 
rights  of  the  parties.  And  as  I  read  the  opinions  of  the  Court, 
such  a  dnfsrence  in  tbe  species  faeti  would  have  had  a  most  im- 
portant bearing  on  Ae  judgment, — though,  even  then,  there 
tj  *. .-■ — -"-in  Main's  cage  Bu  important  specialty  Id 


would  bare  remained  in  M 


tbe  borrower's  favour,  which  has  no  place  in  the  present  ques- 
tion— vis.  the  conditions  under  which  the  loan  appears  to  hare 
been  originally  effected— as  payments  being  to  be  made  only 
in  successive  instalments  as  the  buildings  proceeded — and  the 
buildings  not  having  been  brought  up  to  tbe  point  for  a  final 
payment,  when  Smith's  death  brought  matters  prematurely  to 

I  have  only  farther  to  observe,  that  I  pay  no  regard  to  the 
circumstances  of  tbe  bond  having  hero  been  got  back  again  from 
Pitcairn,  and  placed  In  Mr.  Hammond's  hands  just  a  day  or 
two  before  Smith's  deatb.  For,  1.  It  was  so  obtained  by  Smith 
under  a  false  pretence,  and  for  a  professed  limited  purpose. 
2.  Though  the  bond  was  thus  parted  with,  the  sasine  remained 
in  Pitcairn's  hands,  and  at  all  events  stood  undischarged  upon 
the  record.  And,  8.  The  bond  was  placed  by  Smith  In  his 
hands,  not  absolutely  as  his  document,  but  quaUficate, — with  re- 
ference to  the  status  quo  of  the  rights  of  parties, — and  for  behoof 
of  all  concerned.  This  is  not  a  condition  of  matters  in  which, 
if  Pitcairn's  right  stood  unchallengeable,  as  I  think  it  did, 
previously  to  hie  having  been  induced  temporarily  to  part  with 
the  bond,  that  right  can  be  held  to  have  sustained  either 
diminution  or  prejudice. 

The  Court  adhered. 

PtrasuBa's  AcTHoarrns  i — On  question  of  Stamp — Tllslev,  p, 
666.  Boss  d.  Matheson,  supra,  vol.  lix.  p.  598,  reversed  H.  of 
L.  vol.  ixi.  p.  3711.  Luccas  v.  Jones,  Law  Jour,  vol  liii.  Q. 
Bench  Bep.  p.  208,  (Tilsley,  p.  307.) 

Defendkh's  AuruoaiTtKs  : — I.  On  question  qf  Stamp — Tomkins 
v.  Ashly,  6  Barn,  and  Cress,  p.  541.  Pirrle  v.  Smith,  Feb.  23, 
1833.  Allan  v.  Murray,  June  13,  1837.  Martin  v.  Brash,  June 
26,  1833.  2.  On  question  at  to  who  should  infer  the  Loss— Stair, 
4.  42.  8.  Ersk.  3.  2.  43.  1  Ross,  63.  Duff  on  Deeds,  p.  13. 
Gordon,  June  11,  1833.  Clark  ii.  Glen,  June  14,  1836.  Cal- 
lander v.  Laidlaw,  Feb.  11,  1834.  Cameron  v.  Robertson,  Feb. 
2,  1830.  Livingston  v.  Johnstone,  Feb.  23,  183a  Tait  on 
Evidence,  p.  294.  Gray  <i.  Monro,  Dec.  10,  1829.  -  Gall  v.  For. 
dyce,  June  11,  1828.  Starkie  on  Evidence,  vol  ii.  p.  48,  and 
vol.  ill.  p.  82a     Paley  on  Agency,  27-1-5.    Salkeld,  L  157. 

Lord  Ordinary,  Robertson. — Act.  Buchanan,  Inglis;  Sang  and 
Adam,  S.S.C.  Agents.— All.  Dean  of  Faculty  (Anderson),  N.  0. 
Campbell ;  Andrew  Murray,  W.S.  Agent.— L,  Clerk.— {F.H.) 

\6(h  December  1851. 
FmsT  Division. 
No.  53.— William  Moncbieff  (Tod  and  Hill's  Trus- 
tee), Pursuer,  v.  Samuel  Hay,  Manager  of  the  Union 
Bank,  Defender. 
Bankrupt— Statute  1690,  c  6—  Reduction— A  banker  advanced 
£8000  to  A  upon  bit  promissory-note for  that  rum.    At  the  tana 
time,  A  deposited  certain  securities  (a  bond  and  two  policies  of 
insurance)  wt'rt  the  banker,  and  granted  a  tetter  binding  himself, 
"at  any  time  required,"  to  grant  a  conveyance  of  the  bond and  poli- 
cies in  security  of  the  debt.    Six  days  before  bankruptcy,  A  granted 
a  formal  assignation  to  the  banker,  i: 
Hon  to  that  effect  under  the  terms  of 
nation  teas  struck  at  by  the  statute, 
This  was  a  reduction,  on  the  act  1696,  c.  5,  of  an 
assignation  granted  by  Tod  to  the  defender  on  1 7th  De- 
cember 1847, — Tod  and  Hill  having  been  §equestrated 
on  the  23d  of  that  month. 

The  Union  Bank,  represented  by  tbe  defender,  ad- 
vanced .£3000  to  Tod  and  Hill  on  15th  June  1847. 
For  this  sum,  the  bank  took  from  the  borrowers  their 
promissory-note,  payable  six  months  after  date — i.  e.  on 
18th  December  1847. 

Tod  was  at  that  time  the  holder  of  a  bond  for  £4000, 
granted  in  his  favour  by  Samuel  Laing  of  Papdale;  and 
also  of  two  policies  on  Laing's  life  for  ;G2000  each.  He 
deposited  these  titles  in  tbe  hands  of  the  bank  at  the 
time  of  the  advance,  and  at  the  same  time  he  executed 
the  following  letter: — 
" Samuel  Hay,  Esq.,  Manager,     Edinburgh,  151*  Jims  1847. 

Union  Bank  of  Scotland, 
"Sir,— I  hereby  engage  to  convey  to  yon,  at  any  time  required. 


inker,  in  consequence  of  a  requisi- 
s  of  (he  letter — Held  that  this  atsig- 
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s  bond  for  four  thousand  pounds,  by  Samuel  Laing.  E>q.  of 
V.ijjdslf,  in  my  favour,  dated  Slit  January  1R3B,  and  two  poll- 
ci.-»  for  two  thousand  pounds  each.  effected  with  the  Standard 
Life  Insurance  Company,  in  August  1844,  upon  Mr.  Laing's  life, 
anil  that  in  security  of  three  thousand  pounds  in  a  promissory- 
ni.teof  this  Jme  by  myself  and  Mr.  II.  D.  Hill  to  you,  as  mana- 
ger off  the  bank.     I  am,"  &•.:         (Signed)        "  IlcoH  Ti>D." 

On  17th  Docember,  Tod,  upon  the  requisition  of  tho 
bank,  granted  a  formal  assignation  of  Laing's  bond,  and 
Ihe  two  policies,  in  security  of  the  advance  of  ^3000. 
As  already  stated,  Tod  and  Hill  were  sequestrated  six 
days  afterwards 

The  question  was,  whether,  in  these  circumstances,  the 
assignation  was  reducible,  and  whether  the  securities  con- 
veyed wore  not  to  be  held  as  part  of  the  estate  of  the 
bankrupts.  A  question  was  also  raised  and  argued,  whe- 
ther or  not  the  assignation  had  been  sufficiently  completed 
by  assignation.  Rut  no  judgment  was  given,  or  necessary 
to  be  given,  on  this  point. 

The  Lord  Ordinary,  after  adviaing  written  pleadings, 
pronounced  the  following  interlocutor; — 

"  Repels  the  defences,  and  reduce*,  decerns  and  declares,  in 
tcrma  of  the  libel :  Finds  expenses  due. 

"  Note. — Even  had  the  case  here  been,  that  it  was  from  the 
first  pari  contractu!,  that  a  specific:  security  (to  use  the  word*  of 
I  Jird  Moncreiff)  '  should  be  granted  in  due  and  sufficient  form, 
vkico  contextc  villi  the  payment  to  be  mads,' — and  that  the 
creditor  had  advanced  his  money  'only  in  the  assured  belief 
that  he  had  obtained  inch  a  perfect  tecurity,' — both  parties  hav- 
ing •buna  fide  acted  and  transacted  tolely  on  the  faith  thai  eueh  a 
ircuritywai  actually  granted' — the  Lord  Ordinary  could  scarcely 
have  felt  himself  at  liberty,  in  face  of  the  opinions  delivered  by 
the  majority  of  the  Court  in  Inglis  v.  Mansfield,  confirmed  and 
adopted  aa  they  were  by  the  learned  Lord  who  disposed  of  that 
case  In  the  last  resort,  to  pronounce  any  other  judgment  than 
that  which  he  bss  done.  Indeed,  though  the  question  hail  been 
an  open  one. — (distinguishing  between  those  authorities  which 
touch  securities  actually  granted  by  the  debtor  after  bankruptcy, 
and  those  which  relate  to  securities  granted  before  bankruptcy, 
but  having  their  dates  constructively  brouglrt  down,  yfdiens /una, 
to  that  of  the  laiine.  kv.,  by  which  they  have  been  completed 
after  bankruptcy, — no  act  of  the  debtor  being  required,  or  being  de 
facto  interlined  in  such  a  step), — the  Lord  Ordinary  would 
rather  have  been  disposed  to  hoi  I,  that  the  result  arrived  at  in 
Inglis  v.  Mansfield  ass  really  that  which  is  most  consonant  with 
a  juat  construction  of  the  statute,  as  well  as  with  sound  legal 
principle,  and  a  correct  appreciation  of  the  whole  decisions. 

"But  the  tpecici  faeti  in  the  present  case  is  not  at  all  of  the 
nature  assumed  above.  On  the  contrary,  the  arrangement  here 
was,  that  the  creditor  should  advance  his  money  on  1 5th  June 
1847, — and  that,  in  return,  he  should,  so  far  as  any  actually  pre- 
teat  security  was  contemplated,  receive,  '  traieo  canlextu  with  the 
payment,'  nothing  but  a  promissory -note  layable  six  months 
after  date.  Thia  was  the  shape  of  the  debt  in  its  original  consti- 
tution; and  such  it  remained.— retting  meanwhile  exclusively 
on  the  personal  faith  of  the  debtor,— until  17th  December  1647. 
two  days  after  the  promissory-note  had  run  its  course,  and  only 
sis  days  previous  to  actual  sequestration  of  the  debtor. 

"  No  doubt,  it  was  part  of  the  arrangement,  that  the  creditor 
should,  along  with  tlie  promissory  note  which  thus  constituted 
the  debt,  receive  from  the  debtor  a  contingent  and  pratpetiivt  obli- 
gation, engaging '  to  convey  to  you,  at  any  time  nguired,'  a  cer. 
tain  bond,  and  policies  of  insurance,  and  that  in  security  of 
£ 3H00  in  a  promissory- note  of  this  date ;' — and  it  is  also  true, 
that  these  writ*  were  in  the  meanwhile  handed  over  to  the  cre- 
ditor, to  be  eventually  made  available  in  case  Ihe  additional  se- 
curity, thus  contingently  stipulated,  should  at  some  indefinite 
afier  date  coma  to  be  called  for.  But  this  neither  constituted 
any  present  security  for  the  debt,— nor  was  it  in  any  just  sense 
contemplated  or  intended  as  one  which  should  operate  in  that 
manner.  It  was,  In  truth,  n  mere  device  (and  that  of  the  most 
dangerous  description,  looking  to  the  interests  of  the  general 
creditors)  to  evade  tho  operation  of  the  statute.  For  while, 
by  withholding  pretent  security,  it  left  the  debtor  in  ostensible 
possession  of  his  estate,  it  was  at  the  same  time  so  contrived, 
that  the  creditor  should  at  some  future  time  have  the  means  of 


creating  a  security  expott  facto,  and  so  of  suddenly  stepping  in 
between  his  debtor,  then  perhaps  vergent  d  tnopium,  and  tha 
other  creditors.  In  other  words,  what  was  intended  was  not  a 
present  but  a  future,  or,  in  the  words  of  the  statute,  a  'further 
security,'  for  the  debt  already  otherwise  settled, — and  which 
the  creditor  was  to  have  it  in  his  power  to  call  for,  should  the 
necessities  of  the  case,  or  the  altered  circumstances  (it  may  be) 
of  his  debtor,  eventually  prompt  such  a  demand.  Accordingly, 
io  tang  at  no  demand  vat  made,  there  was  no  actual  obligation  in- 
cumber t  upon  the  debtor  even  to  give  this  security.  Such  an 
obligation  was  only  to  arise  upon  the  ertditor't  requitttion,  and 
could  not  exist  without  it.  But  if  it  required  an  act  of  requisi- 
tion on  the  part  of  the  creditor,  thus  to  bring  into  operative 
existence  the  debtor's  obligation,  is  it  not  clear  that  the  seen. 
rity,  which  was  only  then  to  become  prestablc,  could  be  no  other 
than  (iu  the  sense  of  the  statute)  a  'farther  security'  far  the 
'  prior  debt?'  It  might,  indeed,  never  have  been  'required'  by 
the  creditor  St  nil.  Yet,  even  during  its  non-requirement,  all 
the  conditions  necessary  to  constitute  a  completed  transaction 
between  the  parties,  so  far  as  regards  the  primary  debt,  would 
have  a  subslantive  exigence  without  it. 

"In  such  circumstances,  the  Lord  Ordinary  cannot  help  think- 
ing the  present  case,  in  comparison  with  ail  that  haa  preceded 
it.  an  a  fortiori  case  for  applying  the  statute.  Indeed,  Lord 
(jlenlee, — speaking,  it  would  seem,  the  sense  even  of  the  mi- 
nority of  the  Court,  in  Jnglit  v.  ManejUM, — appears  to  have  all 
but  conceded,  that  the  statute  must  have  been  applied  under 
a  ipecies  faeti  even  weaker  than  what  occurs  here.  For  he 
says — '  In  a  case  where  the  party  lending  the  money  knac  that 
he  had  not  got  the  tecurity  bargained  for,  and,  knowing  ihii.  allowed 
it  to  lie  over  without  getting  it,  or  taking  the  means  he  might 
have  taken  to  get  it  completed,— iu  such  a  ease,  it  tcouldbt  cUJf- 
cult  to  lay  that  he  teat  more  than  a  cridilor  who  trailed  Io  get  tin 
tecurity.'  But,  in  the  present  case,  the  creditor  not  only  knew 
that  he  had  not  got  the  security,— but  be  had  expressly  bar- 
gained that  it  was  not  to  be  granted,  or  be  at  all  exigible,  until  after 
requisition  to  that  effect  expressly  made  by  himself  upon  the 
debtor.  Now,  here,  no  such  requisition  was  actually  nude  on- 
til  long  after  constructive  bankruptcy  had  taken  place,  aud 
when,  of  Course,  the  debtor  was  nut  at  liberty  to  confer  upon  him 
any  preference  over  his  other  creditors,  by  granting  ■  further 
security'  fur  the  prior  debt.  And  though  the  debtor  had  pre- 
viously engaged  to  grant  such  security  'at  any  time  required.' 
such  an  engagement  may  itself  be  said  to  have  been  but  a  debt 
of  a  peculiar  kind,  and  of  which,  therefore,  the  debtor  fno  lungtr 
luijurii  iu  the  eye  of  law)  could  not,  after  bankruptcy,  give  '  sa- 
tisfaction,' by  any  voluntary  deed." 

The  defender  reclaimed.     At  adviaing, 

Cord  Juitia-GtneraL — I  have  studied  the  recent  eases  on  this 
much  controverted  question.  After  doing  so,  and  remembering 
that  I  was  of  the  minority  in  Inglis  p.  Mansfield,  I  fee)  bound 
to  draw  a  fair  and  legitimate  deduction  trom  that  case. 

1  cannot  agree  in  the  observation  made  by  Mr.  Inglis  to-day, 
that  the  opinion  on  this  point,  expressed  by  Lord  Brougham  in 
that  case,  waa  a  mere  obiter  dictum.  The  views  there  slated  by 
him  are  conformable  to  the  opinion  of  Lord  President  Campbell 
snd  Lord  Meadowbank.  It  is  quite  clear  that  the  basis  of  all 
his  observations  consisted  of  these  two  questions  i — I.  Whether  . 
or  not  the  set  169fi  was  violated.  2.  Whether  Stewart  was  pre- 
cluded from  taking  the  steps  adopted  by  him,  by  bis  notour 
bankruptcy,  independently  of  the  act 

Now,  If  ever  there  was  a  case  in  which  justice  required  a 
deed  to  be  granted,  it  was  that  case.  The  debtor  waa  in  a  posi- 
tion in  which  he  was  bound  in  honour,  in  justice,  and  (but 
for  the  set  1696  as  interpreted  in  that  case)  in  law,  to  grant  the 
deed  on  which  Walker  relied.  A  stronger  case  could  not  be 
imagined. 

I  thought  that  the  act  1696  did  not  apply  in  that  case.  But 
that  opinion  waa  overruled  by  the  majority. 

As  to  Bontine's  case,  which  was  said  to  be  a  transaction  of 
tale,  I  hold  it  to  have  been  overruled  by  the  case  of  Inglis  v. 
Mansfield. 

The  Union  Bank  might  have  made  themselves  perfectly 
secure  by  asking  an  immediate  assignation  of  the  bond  and 
policies.  But  this  was  not  what  they  did.  They  took  from 
the  borrower  a  letter  in  these  terms— {leads.)  True,  the  bond 
and  policies  were  at  Ihe  same  time  handed  over  to  them.  But 
must  not  effect  be  given  to  these  leading  words,  that  the  con- 
veyance was  to  be  "  at  any  time  required  ?"    Now,  there  was 


US!.] 


IN  THE  COURT  OF  SESSION,  Ac. 


BO  requisition  till  six  days  before  the  loqu  cot  ration.  The  assig- 
onion  wu  therefore  in  farther  security  of  a  prior  debt,  in  term* 

On  then  ground*,  I  am  for  adhering1. 

LW  Full/Tion. — I  bid  of  the  same  opinion.  We  have  (rot.  in 
the  cue  of  Inglis  b.  Mansfield,  *  sufficient  authority  fur  the 
drciiion  of  ihia  case. 

It  i*  impossible  to  consider  [he  opinions  delivered  iu  Inglis  w. 
llantfleld  is  mere  obiter  dicta.  There  were  two  grounds  of 
dfriiiuD,  and  both  were  fully  considered. 

The  present  case  is  a  good  deal  stronger-  In  moat  cases  of 
ilii-  sort,  it  is  not  easy  to  distinguish  between  the  obligation 
t"  grant  a  security  at  that  time,  and  the  obligation  to  d»  so  at 
Hiiie  future  lime.  Here,  there  is  no  such  difficulty.  The  letter 
njt  eiprenly,  "  at  any  time  required."  These  words  admit  of 
bet  roe  eon  struct  inn. 

I  rlo  not,  therefore,  think  it  possible  to  hold  that  this  assig- 
nation, grunted  within  nil  dsys  of  bankruptcy,  wag  not  struck 
tt  hy  the  atstute ;  and  I  am  therefore  for  adhering. 

I*ri  Cmiinffhtimc — I  entirely  agree  with  your  Lordship  in 
roar  views  of  this  case,  and  participate  in  your  hope  and  belief, 
that  ths  present  will  be  one  of  the  last  of  such  cases  brought 
before  us  in  similar  circumstances.  It  is  not  easy  to  read  the 
numerous  case*  which  have  occurred  in  comparatively  recent 
times,  on  this  chapter  of  the  law,  without  regretting  the  dim 
'rasing  fluctuation  and  uncertainty  of  the  decisions,  both  in 
this  Court  and  the  Court  of  Appeal,  relative  to  the  validity  of 
renrities  granted  on  the  eve  of  bankruptcy,  In  virtue  of  alleged 
pre  riot*  personal  obligations.  Theprovtsionaof  thelaet  bank- 
rupt act  (which  I  Khali  Immediately  notice)  are  calculated  effec- 
I'hIIj  to  obviate  such  dispute.  But  even  if  these  enactments 
M  never  been  passed,  the  opinions  given  in  this  Court,  and  in 
tfH-Cocrtof  Appeal,  in  the  case  of  Inglii  v.  Mansfield,  in  1883-3i>, 
"re  alt  calculated  to  remove  all  controversy  as  to  the  in- 
raliditv  of  additional  securities  granted  by  debtors  on  the  eve 
ot  bankruptcy,  though  stipulated  In  latent  personal  obligations 
prated  antecedently.  Lord  Brougham's  doctrine  can  never 
bs  questioned  when  he  said, — "  It  Is  not  sufficient  to  protect  a 
'nwaction  from  the  operation  of  the  act  1699,  that  money  has 
!*«  advanced  on  a  promt*  or  obligation  to  grant  a  security 
for  it,  vkere  the  neurit y  it  actually  granted  within  tizly  days  of 
imtrascy." 

In  the  same  judgment,  his  Lordship  adverted  to  the  cases  of 
C.-BHtowi  and  Bontine,  in  which,  n  security  had  been  sustained, 
s  few  years  before,  where  both  disposition  and  Infeftmcilt  had 
turn  granted  to  a  seller  by  his  debtor,  within  the  statutory 
peiiodof  bis  bankruptcy,  on  the  allegation  of  a  previous  agree  - 
wat  at  an  anterior  period.  His  Lordship  expresses  his  doubt 
mauil locally  as  to  the  soundness  of  that  decision ;  and  when 
it  is  added,  that  the  majority  of  the  Judges  in  the  Court  who 
oincnrred  |n  it,  stated,  in  the  subsequent  case  of  Inglis  t>.  Hans- 
fold,  that  they  had  totally  misapprehended  the  supposed  dis- 
tinction between  Cranstoun's  case  and  a  previous  leading  au- 
thority on  the  same  subject,  It  is  manifest  that  no  weight  is 
dm  to  the  case  of  Cranstoun  as  a  precedent 

But  really  all  these  observations  on  preceding  cases,  are 
■sjierssded  by  the  provisions  of  the  last  sequestration  statute 
in  1838,  which,  by  a  most  salutary  provision,  effectually  pre- 
elides  every  question  of  this  sort  in  future.  The  act  In  ques- 
tion (2  and  3  Vict,  c  41,  §  35)  enacts,  that  all  "dispositions, 
heritable  bonds,  or  other  heritable  rights  whereupon  infeftment 
"»y  follow,  shall  be  reckoned  to  be  of  ths  date  of  the  rrjistralion 
'ftifatim  taken  thereon,  without  prejudice  to  the  validity 
m  invalidity  ofihe  said  heritable  rights  in  all  other  respects; 
rad  all  dispositions,  assignations  and  venditions,  which  do 
not  reqiirc  saline,  but  to  which  intimation  or  delivery  is  re- 
inaite,  in  order  to  render  them  complete  as  transferences  or 
wsrltles,  shall,  in  all  questions  under  this  act,  be  reckoned  of 
™  <**  efthe  intimation,  delivery,  or  other  net  requisite  for  com- 
peting the  same,  without  prejudice  to  their  validity  or  inva- 
Wity  ta  other  respects." 

Thaw  enactments,  passed  in  1 839,  have  applied  the  axe  to 
the  root  of  the  evil.  They  will  check  and  put  an  end  to  the 
m">J  insoe ml y  attempts  previously  made  to  defeat  the  tin- 


.  . jf  the  date  of  the  uainea  and  luti- 

■orfon  of  the  assignations  respectively. 
I  cetweive  them  statutory  provisions  to  be  quits  conclusive 


of  the  present  case.  There  was  no  mention  here  of  the  assig- 
nation of  the  policies  in  dispute,  tilt  very  near  the  bankruptcy 
of  the  principal  debtors.  The  creditors  did  not  intimate  even 
the  obligation  of  15th  June  to  the  insurance  offices,  at  or 
recently  after  they  got  this  right,  till  within  fie*  dayi  of  the 
debtor's  bankruptcy,  when  they  took  assignations,  and  intimated 
them  to  the  insurance  offices.  Surely,  however,  the  Court  are 
bound  to  apply  the  statute,  by  reckoning  the  date  of  intimation 
as  the  date  of  the  assignations.  On  thisand  the  other  grounds, 
I  am  clear  that  the  plea  of  the  defenders  cannot  be  sustained. 

Lord  h-ory  concurred. 

The  Court  adhered. 

Fl'rsokb's  Authorities. — Bell's  Com.  ii.  222,  323-4.  Eecles, 
M.  U28.  Mansfield,  Hunter  and  Co.  M.  Appx.  voce  Bank- 
rupt, Nu.  6.  Houston  and  Co..  M.  1170.  SpOttiswoode.M.  1177. 
Br.  .ugh  c.  Duncan,  M.  116(1.  Brough  o.  Spankie,  M.  1179. 
JH.i-.lii  v.  Primrose,  Bull's  Com.  ii.  225. 

I-'kfendbr's  Authorities — Bank  of  Scotland  r).  Stewart, 
Feb.  7,  1611  ;  F.C.  Inglis  v. Mansfield,  1  Sh.  and  M'Lean,  903. 
Johnson  f.  Burnet  and  Hume,  M.  1130.  Mansfield,  Hunter 
and  Co.  v.  Cairns,  Brown's  Sup.  v.  386:  and  Halles,  i.  403, 
Cormack  v.  Anderson,  July  8,  1829  ;  S.  D.  vii.  (<6S.  Cranstonn  v. 
Bnntme,  July  6, 1832;  W.S.vi.71.  Anderson  o.  Walker,  March 
29.  1842. 

lAtrd  Ordinary,  Ivory. — Act  Lord  Advocate  (Moncreiffj, 
Demi  of  Faculty  (Anderson),  Ross  ;  Ferrier  and  Murray,  IV.  S. 
Agtnto, — All,  Inglis,  Wood  ;  Andersons  and  Wood,  W.S.  Agent*. 
L.  Cttrt.— (F.H.)     '  ___ 

16th  December  1851. 

Second  Division. 

No.  34. — Peter  M'Intosh,  Pursuer,  v.  William 

Allen  Flowerdbw,  Defender. 

Expenses — Jury  Causm — Malice — Cireamitancct  in  which  the  pur- 
lutr  of  an  action  of  damage*,  who  mecteded,  and  tea*  found  entitled 
to  txpeniet—  Held  not  entitled  to  the  expentet  of  ttven  witntttet, 
whom  ht  had  brought  to  the  trial,  but  had  not  examined,  in  contr- 
quenee,  at  he  ttated,  of  a  ruling  to  the  tffttt,  that  it  mat  not  neca- 
targfor  him  to  prove  malice. 

Vide  supra,  vol.  xxiii.  p.  320,  and  vol.xxiv.p.  45,  56. 
The  auditor,  in  taxing  the  pursuer's  account  of  ex- 
penses, reserved  for  the  consideration  of  the  Court  a 
question  as  to  the  expenses  of  seven  witnesses,  brought 
to  the  trial  by  the  pursuer,  but  not  examined  by  him,  in 
consequence,  as  he  stated,  of  the  ruling  of  the  presiding 
Judge,  that  it  was  not  necessary  to  prove  malice  on  the 
part  of  the  defender. 

Potion,  for  the  pursuer,  pleaded,  that  he  was  entitled 
to  the  expense  of  these  witnesses. 
[Lord  Juttiee-Olerk. — Bnt  what  were  they  to  prove  !] 
Some  of  them  were  to  prove  malice.     They  were  pre- 
sent at  the  trial  of  the  small-debt  case,  and  were  to 
speak  to  the  conduct  of  the  Justices,  as  being  perfectly 
equitable,  and  thus  to  shew  that  the  slander  of  the  de- 
fender must  have  been  malicious.   But  it  was  found  that 
it  was  not  necessary  to  prove  malice  on  the  part  of  the 
defender,  and  therefore  this  evidence  was  not  required. 
[Lord  Juttitt-Ckrk. — But  it  was  always  open  to  yon  to  prove 
special  malice,  notwithstanding  that  ruling.] 
Others  of  these  witnesses  were  to  speak  to  the  pursuer's 
character. 

Lord  Jattia-Clerk. — There  an-  many  cases  where  the  defen- 
der laises  a  point,  or  the  nature  of  the  case  does  so,  which  it  is 
ultimately  found  not  necessary  to  enter  upon,  and  yet  it  it 
right  that  the  pursuer  should  have  witnesses  ready  to  meet 
that  point, — and  he  is  entitled  to  the  expense,  though  they  are 
not  examined.  But,  here,  the  pursuer  does  not  go  into  any 
proof  of  malice  on  the  part  of  the  defender,  and  the  witnesses 
whoso  expenses  he  now  claims,  were  to  prove  merely  that 
there  was  no  malice  on  the  part  of  the  Justices,  which  had 


REPORTS  OF  CASES  DECIDED 


[Doc.  17, 


nothing  to  do  with  the  question  before  thojnry.   I  think  then 
expenses  mast  be  disallowed. 

The  other  Judges  concurred. 

The  Court  disallowed  to  the  pursuer  the  expanses  of 
the  seven  witnesses  not  examined. 

Act.  Patton,  Inglia ;  L.  M.  Mscara,  W.S.  Agent.— Ah.  Sol. 
Ocn.  (Deas).  Penney;  Wotherspoou  and  Mack, 8.3.C.  A  genu.— 
T.  Clerk.— (W.G.T.) 

17th  December  1851. 

FlBBT    DlTISIOIf. 

No.  55.— James  MTtav,  Purtuer  and  Suspender,  v.  Cab- 

michabl  and  Christib,  Defenders  and  Respondents. 
Prescription,  Trienninl — A  party  contracted  verbally  with  another 
to  excavate  apiece  of  ground  for  the  foundation  of  a  house.  The 
agreed  on  rate  was  Sd.  per  cubic  Joot.  The  work  mi  completed  in 
December  l$4l,  and  meantred  with  a  view  to  payment  on\4lh  May 
1846.  The  action  not  ratted  on  1th  May  1846.  Held,  1.  Thai 
the  contract  teat  one  to  which  the  statute  1579,  e.  88,  applied.  2. 
That  the  terminus  a  quo  in  reckoning  the  three  yean,  was  the  date 
on  which  the  work  woe  completed,  and  not  the  date  of  meaevrtment. 

This  waa  a  suspension  and  reduction  of  a  decree  pro- 
nounced in  the  sheriff-court  of  Glasgow,  in  an  action 
whereby  the  pursuer  and  suspender  sought  to  recover 
£129:3:3,  being  a  balance  remaining  due  for  wort  done 
on  the  employment  of  the  defenders  and  respondents. 

The  pursuer  verbally  agreed  with  the  defenders  to 
excavate  the  ground  destined  for  two  storehouses  which 
the  defenders  had  undertaken  to  build  for  the  Messrs. 
Rintoul.     The  contract  price  was  8d.  per  cubic  foot. 

The  work  was  completed  in  December  1841.  It  was 
measured  by  Messrs.  Sands,  sworn  measurers,  whose  re- 
port was  dated  14th  May  1842.  The  sum  thereby  fixed 
to  be  due  for  the  work  of  excavation,  was  ,£180:12:5, 
or,  under  deduction  of  the  measurers' fee,  £179:11:6. 

The  action  was  raised  before  the  sheriff-court  of  Glas- 
gow on  7th  May  1845.  In  the  summons,  the  pursuer 
and  suspender  gave  the  defender  credit  for  £7:16:8  as 
the  value  of  sand  taken  away  by  him,  and  also  for  £50; 
8s.  2d.,  as  being  due  to  the  defender  on  other  transac- 
tions,— the  whole  sum  sought  to  be  recovered  being 
£129:3:3. 

The  case  terminated  in  the  sheriff-court  by  a  judgment 
sustaining  the  plea  of  the  triennial  prescription,  and  find- 
ing the  pursuer  liable  in  expenses. 

The  pursuer  suspended  the  charge  for  expenses,  and 
brought  a  reduction  of  the  decree.  The  two  processes 
having  been  conjoined,  the  Lord  Ordinary,  after  consider- 
ing written  argument,  pronounced  the  following  interlo- 
cutor:— 

"  In  respect  the  present  action  as  libelled,  and  conformably 
to  the  record  In  the  Inferior  Court,  in  terms  whereof  the  case 
must  be  determined,  consists  in  a  demand  for  work  done  and 
completed  between  the  month  of  July  and  the  mouth  of  De- 
cember 1811,  and  that  the  action  was  not  raised  until  the  7th 
of  Hay  1845 ;  and  in  respect  the  triennial  prescription  is  appli- 
cable to  a  claim  of  this  description,  there  having  been  no  written 
contract  between  the  parties ;  and,  more  particularly,  in  respect 
of  the  decisions  in  the  case  of  Bayne,  91st  Dec.  16SS,  and 
Tweedie  ».  Williamson,  8th  June  1694,  M.  1 1,092  j—  sustains  the 
plea  of  prescription  ;  and,  in  the  suspension,  finds  the  letters 
and  charge  orderly  proceeded  ;  and,  in  the  reduction,  assoilzies 
the  defenders  and  decerns  :    Finds  the  said  defenders  entitled 

The  pursuer  and  suspender  reclaimed. 

Ingkt  for  reclaimer — 
This  is  a  claim  founded  upon  a  contract — not  an  ordinary  con- 
tract of  employment,  but  a  specific  contract— which  render*  the 
employer  liable,  not  lor  the  market  value  of  what  is  done,  but 


for  the  contract  price.  It  It  implied  in  the  contract  that  tbera 
ahnll  be  a  measurement,  for  tlie  rate  is  so  much  per  cubic  foot 
The  contract,  therefore,  did  oot  receive  its  full  execution  till  the 
measurers'  report  in  May  1848.  Suppose  a  man  builds  a  house 
for  another  at  a  contract  price  of  £MX), — has  such  a  claim  eter 
been  held  to  fall  under  the  triennial  prescription  f  On  the  con- 
trary, there  are  cases  to  ahew  that  it  could  not.  Now,  does  It 
mike  any  difference  to  the  contract,  that  it  implies  measurement 
for  the  purpose  of  ascertaining  the  sum  due  f  In  what  respect 
dee*  such  a  building  contract  differ  from  that  now  before  tbe 
Court,  except  the  nature  of  the  work  f  If  a  man  who  undertakes 
to  build  a  wall  round  an  estate  at  so  much  per  rood,  cannot 
have  the  triennial  prescription  successfully  pleaded  against 
htm, — why  should  a  man  who  engages  to  excavate  ground  at  so 
much  per  cubic  foot,  be  in  *  different  position?  This  is  not  a 
claim  of  wages — not  of  quantum.  meraii~it  ii  a  claim  for  a  speci- 
fically agreed  on  contract  price.  This  la  not  a  suit  for  the  pri™ 
of  goods  sold  and  delivered  ; — but  a  loaitio  optranun,  which  this 
is,  is  just  as  much  a  contract  as  sale  and  delivery.  There  is  ■ 
distinction  between  a  contractor  and  a  tradesman,  which  saves 
this  case  from  the  operation  of  the  statute.  But  what  shall  be 
tbe«     ■  


rather  there  is  but  o 


rule  is,  that  the  time  i 

Here  there  is  r,     " 

What  other  time  can  be  taken  e: 


Now,  the  proper  leminue  a  ano  Is  when  payment  might  have 
been  demanded. 

Robertson  for  defenders — 
One  test  to  ascertain  whether  or  not  the  triennial  prescription 
applies,  is  to  be  found  in  the  inquiry,  whether  tbe  quinquennial 
prescription  does  so.  For  the  statute  establishing  the  quia, 
quennial  prescription,  via  clearly  passed  as  supplementary  in 
the  triennial  act.  Now,  it  is  clear  that  the  quinquennial  pre- 
scription does  not  apply.  That  prescription  applies  only  to  tb* 
sale  of  any  single  article ;  it  does  not  apply  to  zlocotio  operant*, 
just  because  this  contract  of  locado  operamn  fall*  under  tha 
previous  statute,  provided  always  it  be  not  reduced  to  writing. 
Besides,  at  to  the  application  of  the  atatute  to  such  a  contract, 
the  two  case*  referred  to  by  the  Lord  Ordinary  are  clearly  in 
point.  There  is  no  authority  for  the  proposition,  that  the  re- 
muneration being  fixed  by  contract,  bars  the  application  of  the 
triennial  prescription,  flow,  supposing  the  applicability  of  tb* 
statute  made  out,  what  1*  the  lermintu  a  quo  f  It  is  not  said 
that  a  measurement  w  a*  not  made  as  soon  as  the  work  was  done. 
Such  a  measurement  was  necessary  in  order  to  build  tbe  bouses. 
There  was  no  reason  whatever  for  not  making  the  measure 
ment  sooner  than  14th  Hay  1841.  It  was  quits  possible  to  the 
pursuer,  as  soon  a*  his  work  waa  completed,  to  have  it  measured 
and  paid. 

Lord  Jvthce-OeneraL — My  opinion  fs  shortly  this,  that  tha 
quinquennial  prescription  does  not  apply ;  and  that  the  only 
question  can  be,  whether  the  triennial  does. 

The  nature  of  the  contract,  as  set  forth  in  the  summons  ia 
the  Inferior  Court,  was,  that  the  pursuer  was  employed  in  ex- 
cavation* necessary  to  build  certain  houses  which  the  defenders 
had  undertaken  to  erect  for  the  Messrs.  Rintoul.  The  work 
was  done ;  the  excavation*  were  made  ;  the  sand  remained,  was 
estimated,  and  Its  valoe  deducted.  If  this  be  not  a  contract  of 
lotatio  operanm,  I  do  not  know  what  is.  Would  an  agreement 
to  build  a  wall  at  so  much  per  rood,  not  fall  under  the  statute  1 
I  think  it  would.  This  view  it  strongly  confirmed  by  what 
Erskine  says,  via.— "The  act  is  by  practice  extended  also  to 
debts  dne  to  artificers  or  tradesmen  for  their  work  or  wages." 

I  therefore  agree  with  tbe  Lord  Ordinary  in  thinking  that 
this  claim  mils  under  the  triennial  prescription  ;  and  that  this 
1*  quite  a  different  case  from  that  of  Blackadder  «.  Milne. 

Avery  material  point  which  remains  after  the  applicability  of 
the  statute  has  been  fixed,  is.  What  is  thenrarinw  a  quo.  Now, 
the  employment  was  merely  to  make  certain  excavations,  and 
the  measurement  could  be  applied,  and  indeed  here  must  have 
been  applied,  at  soon  a*  the  work  wa*  dime.  Nor  does  tl>e 
deduction  for  the  sand  removed,  Interfere  at  all  with  the  state- 
ment that  this  work  wa*  done  in  December  1841,  I  am  there- 
fore for  adhering. 

Lord  Fullerton.- -I  have  great  difficulty  in  determining  (his 
case, — chiefly  because  of  the  impossibility  of  extracting  any  on* 
definite  principle  from  previous  cases. 

I  cannot  adopt  the  view  which,  ha*  been  urged  upon  us,  thil 
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because  the  quinquennial  act  doe*  not  apply,  therefore  the  tri- 
ennial dots.  I  cannot  tell  whether  the  quinquennial  act  IN 
intended  to  be  supplementary  to  the  triennial.  But  I  am  sure 
that  the  applicability  of  the  latter  doe*  not  neceaiarlly  follow 
furni  the  non -applicability  of  the  former. 

But,  with  great  hesitation,  I  am  on  the  whole  inclined  to 
concur  with  your  Lordship. 

I  go  very  much  upon  those  cases  which  hare  brought  arti- 
ficers' work  within  the  operation  of  the  statute-  There  is  a  great 
deal  in  the  distinction,  pressed  upon  us  by  Mr.  Inglis,  between  * 
contract  like  this  and  an  ordinary  account  The  price  under  a 
contract  is  Dot  due  till  the  whole  work  f*  done  ;  whereas,  in 
sn  account,  every  item  is  separately  claimable. 

But  I  do  not  think  we  can  hold  that  any  such  distinction  has 
received  effect.  And,  on  the  whole,  I  do  not  feet  prepared  to 
say  that  [hi*  claim  does  not  fall  within  the  triennial  prescription. 

If  this  be  held,  then  I  do  not  see  how  any  other  terminal  a  quo 
can  be  adopted  bnt  the  termination  of  the  work.  There  is  no 
averment  that  a  special  measurement  by  certain  persons  was  to 
be  made.  If  there  had,  I  should  hare  said,  that  till  this  mea- 
surement was  made,  the  contract  was  not  completed. 

But  there  ia  no  such  statement  It  was  for  the  party  who 
did  the  work,  to  get  it  immediately  measured.  I  am  therefore 
for  adliering. 

Lord  Cuninghame. — In  questions  of  this  description,  the  Only 
satisfactory  test  of  the  application  of  prescription  to  them,  seems 
t.i  be  tbat  stated  by  Mr.  Erskinc — "  The  act  is  by  practice  ex- 
tended also  to  debts  due  to  artificers  or  tradesmen  for  their 
aw*,  or  teagee."  — Ersk.  3.  T.  17. 

By  this  rule,  the  nature  of  the  work  is  the  criterion  of  the 
application  of  the  act, — no  matter  whether  the  work  1*  per- 
formed on  contract  or  on  wage*.  If  the  debt  is  for  an  ordinary 
furnishing  to  a  family  or  individual.  It  I*  (object  to  prescrip- 
tion, because  it  is  for  necessary  furnishings  in  the  daily  business 
of  life,— and,  moreover,  is  of  a  nature  presumed  to  be  paid  early 
and  promptly  by  the  debtor.  In  this  view,  the  cases  of  Bayne 
and  Tveedie,  noticed  by  the  Lord  Ordinary,  are  In  point 

If  the  case  were  differently  interpreted,  the  same  kind  of 
work  for  the  enclosure  of  a  field,  or  the  drainage  of  a  park, 
would  stand  on  a  different  footing  if  done  on  waget,  or  if  per- 
formed on  a  contrast,  at  to  much  by  the  yard  or  rood.  This 
would  be  a  preposterous  distinction.  The  contract  price  is  just 
a  wsy  of  modifying  the  wages  for  the  work. 

A*  to  the  objection,  that  the  prescription  did  not  begin  to 
ran  till  May  1942,  when  the  work  was  measured,  that  plea  does 
not  seem  maintainable.  These  tradesmen  were  entitled  to  pay- 
ment the  very  day  or  week  when  the  work  was  done ;  and  they 
could  nnt  extend  the  prescriptive  period  by  delaying  to  get  a 


Lord  Ivory. — I  am  rather  inclined  to  be  of  an  opposite  opi- 
nion. On  both  points, — the  applicability  of  the  statute,  and  the 
tcrmitaa  a  quo, — I  am  with  the  pursuer. 

The  action  ia  laid  upon  a  contract  for  the  excavation  of  a 
piece  of  ground  at  8d.  per  cubic  yard,  amounting,  as  brought 
out  by  the  measurers'  report,  dated  Uth  May  1843,  to  £179 : 
I  in.  5d.— *  guinea  being  deducted  as  the  measurer*'  fee.  Con- 
leuueutly,  the  action  is  laid  on  that  report 

That  fee,  which  forms  the  last  item  of  the  report,  i*  dated 
Uth  May  1849,  when  the  measurement  was  completed,  and  1* 
within  the  three  year*.  The  defender*  admit  that  this  was  their 
measurement,  and  all  along  there  ia  a  reference  to  the  Messrs, 
Sands'  measurement  aa  necessary  to  bring  the  matter  to  a  pro- 
per bearing. 

The  defender*  state  (An*,  to  Cond.  Art  t\  that  the  deduc- 
tion of  the  measurers'  fee  i*  in  terms  of  the  original  agreement 
1  roust  therefore  hold  that  the  measurement  was  mutually  sti- 
pulated a*  essential  to  the  completion  of  tlie  contract  There 
is  real  evidence  in  the  case,  that  from  the  first  that  measure- 
ment was  intended  to  be  made  a  part  of  it 

I  therefore  think  that  the  prescription  Is  elided,  even  If  it 
were  otherwise  applicable. 

Suppose  a  certain  quantity  of  good*  were  sold  :  The  contract 
may  be  complete;  tho  sale  may  be  perfect;  but,  till  actual 
measurement,  there  is  no  passing  of  the  property.  It  would 
surely  be  strange  to  lay,  that  in  a  question  of  this  sort,  any 
other  date  could  be  looked  at  but  the  date  of  the  completed 


I  am  quite  satisfied  that  no  aid  I*  derived  from  the  quinquen- 
nia! prescription  in  considering  this  case. 
The  measurement  is  aa  ettmeut  of  much  Importance  on  the 


other  question  in  this  case,— whether  the  triennial  statute  ap- 

Slies.  This  element  take*  it  out  of  the  ordinary  class  of  retail 
eallng*  or  jobbing.  It  make*  It  juat  the  same  In  Its  legal 
nature  as  the  primary  contract  between  the  defender*  and 
Messrs.  Rintoul.  Now,  If  that  pecuniary  contract  was  not  one 
falling  under  the  statute,  neither  was  the  sub-contract.  Surely, 
if  a  man  were  employed  to  bnild  a  ship  at  so  many  feet  per 
yard,  that  would  not  tall  under  the  prescription  here  pleaded. 

I  don't  go  upon  the  circumstance  of  there  being  here  but  one 
item.  But  there  is  here  a  continuous  abiding  contract,  uncer- 
tain, till  completed,  as  to  the  amount  that  will  be  due.  I  am 
not  aware  of  any  case  In  which  such  a  contract  ha*  been  held 
to  fall  under  this  prescription. 

The  Court  adhered. 

Ptraeira's  ArrHoanra.— Erek.  8.  7.  17.  Bankton,  2.  12.  8. 
Here's  Notes  on  Stair,  p.  colxxlr.  Bell's  Com.  i.  888.  Hamil- 
ton and  Co.  v.  Martin,  H.  11,120.  Ovr  e.  Dnlik,  M.  11,088. 
H'Qregor,  Hume's  Dec.  472,  Smith,  Feb.  18, 1827.  Lawaon. 
Feb.  27, 1839.  Macfarlane  o.  Brown,  Jan.  17, 1827.  Bouth- 
eak,  M.  11,066.  Hunter  v.  Thomson,  June  29,  1828;  nam, 
voL  xt.  p.  MO.    Donaldson  e.  Swing,  Hume,  481. 

DsTiNDiBa'  AcTBOmmra. — White  v.  8pen.ee,  M.  11,085.  Swart 
*.  Murray,  M.  11,067.  Nobles  v.  Armstrong,  June  11,  1818; 
F.O.   Ersk.  8.  7.  20.    Bayne,  M.  11,092.    Tweedie,  ibid. 

Lord  Ordinary,  Robertson,— A  ct.  Inglis,  Pattison ;  Charles 
Fisher,  8.S.C.  Agent.— AU.  Robertson,  Handyside;  Andrew 
Dun,  W.B.  Agent.— L-  Clerk.— (F.H.) 

17th  December  1851. 
Secokd  Division. 
No.  66. — John  Leslie's  Repkesbntativiis,  Pursuers, 
v.  Alexander  Pibik  and  others,  Defender*. 
Title  to  Sue— Fraud— Process—  Parties  not  Called— A  on  action 
ajainit  certain  direciori  of  a  banking  company,  on  the  ground  of 
fraud  in  the  management  of  the  company' t  affaire,  whereby  tit 
partner  alleged  he  had  lufftrtd  injury — Held,  1.  That  a  tingle 
ihareholder  had  a  good  title  and  interest  to  purine,  and  did  not 
require  the  concurrence  of  all  the  other  shareholders  for  that  par. 
pose.     2.  That  he  Wat  not  bound  to  call  the  whole  of  the  director i  ; 
but  that  it  ma  competent  for  him  to  intilt  aoaimt  certain  indivi- 
duale  of  their  number  whom  he  specially  charged  vrith  the  fraudu- 
lent aett  out  oftchich  the  injury  icaj  laid  to  have  arisen. 

This  was  an  action  at  the  instance  of  the  representa- 
tives of  a  shareholder  of  the  company  lately  carrying  on 
business  in  Aberdeen  aa  the  Aberdeen  Banking  Com- 
pany, against  certain  directors  of  tbat  company,  to  make 
good  the  loss  arising  to  the  pursuers  from  alleged  frau- 
dulent proceedings  carried  through  by  the  directors  in 
the  course  of  their  management  of  the  company's  affairs. 

The  company,  which  was  no  longer  in  existence  at  the 
date  of  the  action,  had  consisted  of  twelve  directors. 
The  action  was  directed  against  five  of  their  number, 
who  were  called  by  themselves  or  their  representatives, 
and  who  were  specially  charged  with  the  fraudulent  acta 
libelled.  The  same  charges  were  made  against  the 
directors  generally. 

The  16th  statement  of  the  summons  was  in  the  fol- 
lowing terms: — 

"  From  the  commencement  of  the  Bald  banking  company  In 
Aberdeen,  under  the  foresaid  contract  of  copartnery,  In  the  be- 
ginning of  1828,  and  during  the  21  years  which  formed  the 
period  of  the  company's  endurance,  the  directors,  and  especi- 
ally those  of  them  particularly  mentioned  In  the  two  immedi- 
ately preceding  articles,  (the  defenders),  did,  In  violation  of 
their  duty  to  the  partners,  and  of  the  regulations  which  they 
professed  and  undertook  to  be  guided  by,  most  fraudulently 
and  Illegally,  and  through  collusive  malversation  In  office,  and 
abuse  of  their  powers,  promote  the  private  interests  and  objects 
of  themselves,  their  friends  and  connections,  to  the  serious 
loss.  Injury,  and  damage  of  thn  company,  and  its  partners,  aa 
more  particularly  detailed  andset  out  in  the  following  articles." 

Two  preliminary  pleas  were  stated  in  defence.  One 
was,  that  a  single  shareholder  could  not,  without  concur- 
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rence  of  the  other  shareholders,  insist  in  the  action.   The 

other  waa,  that  it  waa  necessary  to  call  the  whole  direc- 
tors, and  not  merely  five  of  them,  as  defenders. 

The  defender  Pirie  had,  moreover,  a  defence  founded 
on  the  specialty,  that  he  retired  from  the  direction  in 
April  1842,  and  could  not  be  mado  answerable  for  any 
loss  arising  from  culpable  mismanagement  subsequent  to 
that  date. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Having  heard  the  counsel  for  the  parties  on  (he  prelimi- 
nary defences,  that  the  pursuers  have  no  sufficient  title  and  In- 
terest to  insist  in  the  action  as  laid,  and  that  all  parties  inte- 
rested in  the  subject  of  the  action  have  not  been  called 

repels  the  said  preliminary  defences  and  pleas,  and  decerns. 

"A'olc. — The  action  in  brought  at  the  Instance  of  the  repre- 
sentatives of  the  late  Mr.  Leslie  of  Powia,  who  was  a  share- 
holder of  the  company  called  '  the  Banking  Company  of  Aber- 
deen,' against  the  defenders,  who  were  directors,  or  represent 
parties  deceased  who  were  directois,  of  that  company.  The 
pursuers  allege,  that  for  a  great  many  years  prior  to  the  expiry 
of  the  contract  of  copartnery  in  1849,  and  the  transference  in 
that  year  of  its  stock  and  interests  to  the  Union  Bank,  the  di. 
rectors,  and  especially  those  who  have  been  called  as  defenders 
Id  this  action,  'did  most  fraudulently  and  illegally,  and  through 
collusive  malversation  in  office,  and  abuse  of  their  powers, 

Jiroioote  the  private  interests  and  objects  of  themselves,  their 
riends  and  connections,  to  the  serious  loss,  injury,  and  da- 
mage of  the  company  and  its  partners,  as  more  particularly 
detailed  and  set  out  in  the  following  articles." 

"  It  Is  allegi'd  that  thin  system  was  carried  on  to  the  extent 
not  onlv  of  involving  the  whole  capital  of  the  company 
(£240,000),  but  of  pledging  its  credit  greatly  beyond  that  ex- 
tent, the  aggregate  amount  being  upwards  of  £521 .000.  Va- 
rious contrivances  are  alleged  to  have  been  fraudulently  re- 
sorted to  for  the  purpose  of  aiding  the  objects  of  the  directors, 
and  concealing  the  true  state  of  matters  from  the  sharehol- 
ders,— such  as  concealment  and  misrepresentation  in  their  re- 
ports, declaring  and  paying  dividends  out  of  capital  instead 
of  profits,  permitting  and  sanctioning  the  keeping  of  false  and 
irregular  books,  &c.  And  the  pursuers  allene,  that  by  and 
through  the  false  and  fraudulent  misrepresentations,  conceal- 
ments, and  collusive  practices  of  the  defenders,  who  acted  as 
directors,  the  late  Mr.  Leslie  sustained  serious  lossand  damage, 
and,  in  particular,  that  the  shares  held  by  him,  which  are 
said  to  have  been  worth  £6000  at  the  selling  price,  as  on  1st 
January  1828,  being  the  commencement  of  the  last  contract, 
and  the  alleged  commencement  of  the  system  of  fraud  libelled, 
have  been  lost,  or  almost  wholly  lost  and  extinguished.  The 
summons  concludes  for  the  selling  prico  as  at  1st  January  1828, 
or  alternatively  for  damages.  The  action  has  heen  met  by 
the  two  preliminary  defences  which  have  been  repelled  by  the 
foregoing  interlocutor.  The  first  of  these  defences  is,  that  the 
pursuers  being  only  individual  shareholders,  or  the  represen- 
tatives of  one  shareholder,  have  no  title  to  insist  In  such  an 
action  as  the  present,  which  is  said  to  be  substantially  an  ac- 
tion to  compel  the  directors  to  account  for  their  misconduct 
towards  the  company,  or  for  a  wrong  done  by  them  to  the 
company,  in  their  official  capacity  of  directors.  The  second 
preliminary  defence  is,  that  all  the  parties  interested  have  not 
been  called  ;  and  in  particular,  while  the  wrong  is  alleged  to 
have  been  done  by  the  'directors,'  only  some  of  them  have 
been  called  as  defenders.  It  appears  to  the  Lord  Ordinary 
that  the  nature  of  the  action,  as  set  forth  in  the  summons, 
affords  a  sufficient  answer  to  both  of  these  pleas.  Assuming 
that  the  pursuers  suffered  the  patrimonial  loss  and  damage 
alleged,  through  the  fraudulent  actings  of  the  directors,  suc- 
cessfully concealed  till  the  dissolution  of  the  company,  hare 
the  pursuers  no  title  or  interest  to  insist  for  reparation  or  re- 
dress, unless  they  can  induce  or  compel  the  extinct  company 
to  take  the  field,  or  can  collect  in  this  Court  all  the  now  scat- 
tered elements  of  which  that  company  was  composed  f  The 
Lord  Ordinary  cannot  go  into  that  view.  Then,  as  to  the 
parties  proper  to  be  called  in  such  an  action  as  the  present,  it 
appears  to  the  Lord  Ordinary  that  the  action  is  laid  through, 
ont  essentially  upon  fraud,  amounting  even  to  delict  ;  and 
that,  in  such  an  action,  the  party  who  has  suffered  the  wrong. 


may  sue  all  or  any,  or  as  many  as  he  thinks  expedient,  of  tin 
wrongdoers.  This  appears  to  be  consistent  with  the  doctrine 
laid  down  in  the  House  of  Lords  in  the  case  of  Ferguson  u.  Kin- 
noiill,  1  Itb  July  1842,  1  Bell's  Appeal  Cases,  p.  696.  tt  Kq. 

"  Questions  may  arise  in  regard  to  the  liability  of  the  respec. 
tive  defender  for  particular  acts  or  particular  periods,  tut  all 
such  questions  remain  entire." 

The  defenders  reclaimed. 

Heaves  for  defendere — 
It  is  said  that  the  directors  have  caused  loss  to  the  company. 
It'  mi,  the  claim  thence  arising  to  the  company  against  the  direc- 
tors, is  part  of  (lie  assets  of  the.  company.  The  claim  for  reco- 
very is  in  honit  of  the  company,  as  against  the  parties  who  have 
dune  the  wrong.  If  the  company  are  not  parties  to  this  pro- 
cess, the  pursuers  hsve  no  title  to  cull  on  the  defenders  to  ic- 
count  to  them  for  a  part  of  the  company's  assets.  Farther,  the 
whole  directors  ought  to  be  called.  It  is  unnecessary  to  con- 
test the  right  of  a  party  seeking  redress  in  a  case  of  delinquency, 
to  choose  one  delinquent  as  defender  without  the  rest.  The 
esse  of  Ferguson  does  not  apply.  The  basis  of  liability  here  ii 
contract.  The  relation  between  the  parties  is  constituted  by 
contract.  Here,  the  allegations  of  fraud  are  mixed  up  villi 
allegations  of  neglect  of  duty,— that  is  to  say,  breach  of  obliga- 
tion imposed  on  the  directors  by  this  contract,  into  which  thy 
have  entered.  Neglect  of  obligations  imposed  by  contract,  ii 
substantially  the  ground  of  this  action. 

Solicitor-General  for  defender  Pirie — 
The  question  which  the  Court  has  to  determine  is,  whether  ail 
parties  Interested  ought  not  to  have  been  called  as  defender!. 
The  summons  proceeds  upon  the  footing,  that  for  all  that  m 
dune  down  to  31st  December  1848.  my  clients  are  responsible,  u 
well  as  all  the  other  parties  therein  mentioned.  Nov,  it  it  also 
slated  in  the  summons,  that  l'irie  ceased  to  be  a  director  is 
1843  Of  all  the  directors  stated  by  the  summons  itself  to  be 
implicated  in  these  proceedings,  fire  only  are  called — and  one  of 
these  five  is  my  client,  who  ceased  to  be  a  director  in  April 
1849.  A  joint  and  several  liability  is  stated  against  them  riovn 
to  the  latest  period.  The  question  is,  whether,  on  the  face  of 
this  summons,  it  is  not  stated  that  the  whole  of  these  directum 
are  jointly  and  severally  liable— See  Art.  13  of  the  condesaii- 
deuce— (reads  it).— See  also  Arts.  14,  IS,  and  16.  No  doubt, 
it  is  »iiid  in  this  last  article,  that  a  violation  of  duty  was  com- 
mit ted  by  the  directors,  "  especially  those  of  them  particularly 
mentioned  in  the  two  immediately  preceding  article*;"  but  don 
this  relieve  the  pursuers  of  the  duty  of  calling  the  whole  againit 
whom  such  a  violation  of  duty  is  alleged?  In  Art.  19,  it  ii 
sllegeil  that  the  whole  directors  allowed  that  to  be  done  which 
Is  the  gravamen  of  the  charge— See  Art.  1 8— (reads  it).  It 
cannot  be  said  that  this  summons  does  not  charge  a  breach  of 
duty  against  the  whole  directors.  There  is  a  distinct  chirp 
against  the  whole  of  them ;  and  it  is  no  qualification  of  ttiii 
charge  to  add,  "  especially  such  and  such  directors."  Whit 
does  this  mean,  except  perhaps  that  those  thus  particularism 
*ero  a  little  more  active  ?  Suppose  a  charge  is  laid  criminal!' 
against  a  body  of  persons  named,  especially  Ave  of  their  number, 
would  this  manner  of  libelling  render  the  charge  irrelevant 
against  the  rest  P  Art.  47  just  amounts  to  a  statement,  that  ths 
whole  of  these  parties  are  equally  guilty.  How  can  we  doubt 
this  when  we  see  what  kind  of  judgment  it  is  they  ask  again" 
the  defenders  whom  they  do  call,  and  the  grounds  of  that  judg- 
ment !  The  statement  throughout  the  summons  is,  that  cmy 
one  of  these  directors  wss  a  party  to  what  was  done-  The  only 
principle  on  which  it  proceeds,  and  can  proceed,  in  calling  ju« 
those  five,  is  this,  that  they  have  selected  their  victims,  sod 
that  they  are  entitled  to  do  so.  Now,  on  what  principle  csa 
my  client  be  made  liable  for  what  took  place  subsequent  to 
April  1842,  when  he  ceased  to  be  a  director  f 
[f-orn  /i«ii«  Or*.— The  interlocutor  under  review  does 
interfere  with  that  plea.  If  the  loss  arises  from  proceeding) 
prior  to  1843,  you  will  be  liable;  if  not,  it  will  be  open  to  yon, 
notwithstanding  this  interlocutor,  to  plead  that  you  are  nut 
liable  J 

It  is  impossible  to  read  this  summons  without  seeing  that  it* 
object  is  to  render  me  liable  for  the  whole  proceedings  of  par- 
ties who  are  truly  not  here. 

[Lord  Juiict-Clerk.— It  seems  to  me  quite  clear  that  your  de- 
fence on  that  liead  remains  untouched  by  this  interlocutor.) 
I  am  desling  with  this  particular  ground  on  which  the  iuterlo- 
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■iitnr  is  rented — the  ground,  that  you  can  cull  out  your  prineipul 
iilim.  la  the  case  or  Ferguson  —  see  tlie  opinion  uf  Lr>r<l 
Jmnglinni — the  observation  relied  on  by  the  Lord  Ordinary 
•  us  a  mere  obiter  dictum,  not  necessary  to  the  decision  of  the 
auje,  and  taken  from  a  technicality  of  English  pleading — a 
iclink-ality  which,  I  submit,  ought  not  to  be  introduced  into 

The  pursuers'  counsel  were  Dot  called  on. 

Lord  Juitiet-Cttrk. — The  mere  number  of  the  parties,  and  the 
nnctiilude  ut  the  Interest!  concerned,  is  no  reason  why  the 
Viiirl  sliDuld  call  on  the  other  side  for  an  answer  to  the  argu- 
ment we  have  heard,  unless  we  really  entertain  some  doubts 
is  to  ilie  interlocutor  under  review. 

I  abstain  from  indicating  any  opinion  nn  the  ivlevsncy  of  the 
latements  contained  in  this  condescendence.  That  is  a  ques- 
ii>n  which  lilts  still  to  be  pleaded,  and  which  must  therefore  be 
;ept  entirely  open.  Nor  do  I  enter  at  all  Into  the  question,  to 
'list  extent  a  greater  degree  of  strictness  is,  in  matters  of  this 
»rr.  [U  be  applied  to  a  summons  frjmed  in  terms  of  the  New 
'uurt  of  Session  Act,  with  an  articulate  statement  of  facta 
ull'iwinc;  the  conclusions. 

The  proper  grounds  of  the  action,  SO  far  as  they  depend  on 
natters  uf  foot,  are  stated  in  the  articles  of  the  condescendence. 
I'lime  erounils  are,  as  matter  of  law,  limited  to  the  single  plea 
limned  io  I  lie  articulate  statement.  That  plea  in  law  is  in  ihe 
uiio*  iny  terms — (reads  it).  It  is  here,  then,  that  we  And  a  pro- 
*I  (latement  of  the  grounds  of  action.  Whether  the  narrative 
«  sufficient  to  support  this  conclusion  in  point  of  law,  is  a  quca- 
mti  which  will  be  before  us  when  we  come  to  consider  the  mat- 
er ,if  relevancy.  This  i>  the  subject  of  Lumsdeu's  second  plea 
ula'.  But  bi-fure  arriving  at  that  stage,  llie  defenders  interpose 
an  dilatory  defences— viz.  Ut,  That  the  pursuer  has  no  suffl- 
MM  title  or  Interest  to  insist  in  the  action  as  laid  :  ad.  That  all 
:k>  parties  interested  in  the  subject  of  the  action  have  not  been 
ilh-d.  The  question,  whether  the  statement  or  die  summons  be 
vl.vsnt  to  support  llie  conclusion,  is  the  subject  of  the  second  plea, 
tardier,  it  is  said,  'Supposing  your  summons  contains  a  a  ufBeieut 
HatHBsBtof  loas  and  injury  arising  from  the  bad  practices  of  the 
aariies  whom  you  do  call,  you  are  boumi,  iu  the  first  place,  to  call 
the  company.'  It  seems  to  hate  been  at  once  conceded,  that  t,  e 
mrsuers  could  not  be  Inquired  to  get  the  concurrence  of  all  the 
■lurtliulders  in  order  toiiuist  in  this  action.  But  it  is  said  that 
i  were  bound  to  call  the  company.  For  what  pur- 
ls aggrieved  ar  ' 
s  of  tlie  second  ■ 
t  the  partners  uf  the  first — they  may 
nake  it  good.  But  if  they  did  not  choose  to  incur  the  expense 
if  embarking  into  lawsuits,  Is  this  pursuer  to  be  required  to 
ill  parties  who,  for  reasons  of  their  own,  do  nut  choose  (o  take 
my  st  iip  in  the  matter?  What  would  be  the  use  uf  calling 
hem?  Could  their  approbation,  or  their  discharge,  exclude 
his  action?  Would  it  afford  any  defence  lu  the  director- f 
rV'ben  it  la  said,  therefore,  that  this  pursuer  has  no  sufficient 
itle  and  interest  to  insist  in  this  action,  1  lay  that  defence  aside 
ii  entirely  groundless  in  point  of  law. 

Bui,  then,  it  is  said,  'In  this  summons,  consisting  of  S3  article* 
.ml  a  plea  in  law,  a  summons  iu  which  you  act  forth  personal 
raud  and  mal vernation,  you  havo  called  certain  parties  only, 
iod  you  cannot  insist  against  these  parties  alone  without  call- 
up  the  other  directors,  who  are  parties  iu  the  fraud.' 

So*  it  is  very  true,  tliat  throughout  the  narrative  of  this 
unimons,  the  acts  and  reports  of  the  directors  are  stated  as  the 
icta  and  reports  ut  the  whole  directors.  All  the  proceeding* 
ire  attributed  to  tlie  directors  generally.  Indeed,  it  was  diffl- 
ult  to  state  these  proceedings  specifically  against  one  director, 
'ilhout  stating  them  against  the  whole,  who  were  alt  to  blame 
n  allowing,  or  nut  preventing  these  acts.  But  the  pursuers, 
;nowing  how  difficult  it  is  to  bring  an  action  against  director! 
■ilhout  making  a  specific  allegation  of  fraud,  do,  therefore, 
tiake  a  most  direct  charge  of  fraud  and  collusive  mal- practices, 
.nd  direct  these  allegations  specifically  against  certain  parties 
■horn  they  call,  and  whom  they  specifically  charge  with  being 
ruiity  of  the  aamc ;— whereas  they  consider  the  other*  guilty 
mly  of  neglect  of  duty,  by  failing  to  watch  over  the  proceedings 
if  those  who  are  thus  specifically  charged. 

There  are  no  allegations  of  loss  and  Injury  arising  from  the 
n  liter  sat  ions  of  the  other  directors  specifically  named,  except 
Inn*  who  are  specially  called.  What  effect  this  may  have  on  the 
nihil  ol  rclevaucy.ii  another  question,  which  is  not  now  before  us. 


What  would  have  happened  if  these  other  directors  had  been 
called?  The  action  is  exclusively  laid  on  the  fraudulent  practice* 
of  the  defenders  who  are  called.  What,  then,  would  these  oilier 
defender*  have  said?  They  would  have  aald,  'Do  you  insist 
against  us  upon  any  other  ground  than  that  of  fraud  ?  If  you 
lb-,  that  Is  inconsistent  with  the  grounds  of  action  as  laid  in  the 
summons.'  The  result  would  have  been,  that  the  other  directors 
would  have  been  entitled  to  have  been  assoilzied. 

No  doubt  there  may  remain  a  question,  whether,  on  a  sound 

as  to  be  laid  against  tlie  directors  generally,  and  not  against 
those  particular  directors  individually.  But  I  only  allude  to 
the  objection,  that  the  proper  parties  are  not  called  ;  and  I  am 
uf  opinion  that  that  objection  is  groundless. 

No  doubt  it  has  been  urged  upon  us  by  the  Solicitor- Gen  era  I, 
that  his  client  Firie  is  iu  a  different  situation.  I  do  not  very 
well  understand  how  his  situation  is  different  from  that  of  Liims-_ 
den.  It  is  said  thut  Firie  ceased  to  be  a  director  in  1343.  This 
defence  will  be  considered  and  disposed  of  by  the  Court  when 
they  have  before  them  the  facts  out  of  which  the  loss  and  dumagu 
arose-  If  it  be  found  that  the  loss  and  damage  complained  of 
iirunL'  from  practices  all  subsequent  in  date  to  the  retirement  uf 
Mr.  Firie,  or  that  one-half  of  the  loss  and  damage  arose  from 
practice*  subsequent  to  that  period — of  course  1  am  stating  alt 
this  merely  hypo  tlie  tically — it  may  be  a  question,  whether  ha 
can  be  held  to  have  incurred  any,  or  what  liability  for  such  lots. 
In  short,  (he  time  lor  giving  effect  to  this  defence,  will  arise 
when  the  facte  are  ascertained  aud  cleared.  It  seems  to  me 
quite  clear,  therefore,  that  the  specialty  in  his  case,  un  w  hich  he 
lounda  a  special  delence,  is  not  touched  by  this  interlocutor. 

I  may  observe,  that  while  the  whole  ground  of  action  and  de- 
mand is  limited  against  these  parties,  it  by  no  mean*  follows, 
that,  in  the  proof,  the' pursuer  will  be  limited  to  the  acts  and 
dealing*  exclusively  of  these  individual  defenders. 

I  therefore  think,  on  the  whole,  that  thia  interlocutor  place* 
the  matter  on  very  clear  and  simple  grounds,  and  that  it  ought 
therefore  to  be  adhered  to. 

Lord itedayn. — I  concur  so  entirely  in  the  views  of  your  Lord- 
ship, that  I  shall  not  find  it  necessary  to  make  many  observations, 

Keferring  to  the  2id  article  of  the  summons,  my  view  is 
simply  thi*  : — This  is  a  complaint  against  five  director*,  for  cer- 
tain malpractices.  Now,  nodoubt.it  was  necessary  to  back  such 
a  complaint  with  a  narrative  stating  the  whole  matter,  so  far  a* 
it  concerned  the  whole  directors;  but  I  do  not  see  any  necessity 
tbence  arising,  to  call  more  than  the  five  directors  against  whom 
tlie  special  acta  are  charged.  I  do  not,  any  mure  than  your 
Lordship,  touch  the  question  of  relevancy ;  but  I  do  not  disguise 
my  Repression,  that  this  will  prove  a  difficult  action  to  make  out. 

I  also  concur  in  the  opinion  of  yuur  Lordship  on  the  question 
uf  title  and  interest.  I  think  it  unnecessary  to  require  the  con- 
currence ol  the  other  shareholders.  It  is  for  those  who  think 
themselves  aggrieved,  to  take  their  own  measures;  but  their 
remedy  cannot  be  affected  by  the  nun  concurrence  or  non-ap- 
pearance of  the  rest. 

Lord  Cuc&burn. — I  am  of  the  same  opinion, 

A*  to  Ihe  fint  point,  the  plea  of  no  title  and  interest,  I  do 
not  understand  how  it  should  be  thought  capable  of  being  now 
stated.  The  pursuer  says  he  has  been  wronged  by  certain 
people.  The  defenders  thereupon  say,  that  unless  certain  other 
people  also  complain  of  the  wrong,  he  has  no  title  or  interest  to 
■ue.  I  cannot  understand  this.  It  appears  to  me  that  the  non- 
concurrence  of  the  other  shareholders  signifies  nothing. 

At  to  the  iromd  point,  I  entirely  agree  with  your  Lordship. 
The  summons,  though  it  sets  forth  narrative  matters  of  charge 
against  the  whole  director*,  does  in  point  of  fuel  concentrate 
Itself  into  a  charge  against  these  five  directors.  But  suppose  it 
did  not — suppose  that  the  same  charge  km  stated  in  the  same 
direct  manner  against  the  whole  directors — 1  want  to  know 
whether  the  pursuer  is  not  entitled  to  select  his  victim.  Sup- 
pose— and  here  I  must  not  be  supposed  to  state  a  case  which  I 
consider  to  have  any  resemblance  In  point  of  fact  with  the  pre- 
sent, but  for  the  sake  of  an  illustration  in  point  of  law — sup- 
pose that  these  directors  had,  in  order  to  support  a  false  account 
of  the  company's  affairs,  committed  an  act  of  forgery — that 
each  had  agreed  to  help  himself  to  £100,000,  and  to  burn  the 
home  and  all  the  books,  so  as  to  destroy  all  trace  of  their  crime — 
Is  It  law,  that  one  shareholder  cannot  prosecute  these  men  unless 
the  other  shareholders  concur?  This  would  be  an  offensive  and 
absurd  illustration  if  it  were  understood  as  in  any  respect  ap- 
plicable in  point  of  fact  to  the  proceedings  of  thi*  company.    1 
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have  no  other  intention  than  to  express  my  meaning  in  plain 
word*.  But, on  the  whole,  I  think  Ms  plea  so  clear, that  [be- 
lieve. If  the  anm  at  stake  had  been  but  £100,  the  plea  would 
never  hare  been  stated. 

Lord  Murray.— I  entirely  agree  with  jour  Lordtnip*.  I  have 
endeavoured  to  make  up  ray  mind  on  the  whole  point*  which 
bare  been  brought  before  us.  And  the  question  is,  whether 
thia  ia  the  right  and  legal  interlocutor  for  the  disposal  of  the 
plea*  which  have  been  raised. 

I  cannot  see  bow  the  title  and  interest  of  these  parties  can 
be  disputed. 

Then  it  is  said,  that  all  the  parties  interested  have  not  been 
called.  Now,  It  is  no  doubt  a  principle  of  the  law  of  Scotland, 
that  all  the  parties  interested  in  a  suit  must  be  called  into  the 
Held :  But  I  think  this  principle  ha*  been  sufficiently  complied 
with  here, 

A*  to  the  specialty  founded  on  in  Pirie'i  case,  the  interlocutor 
leave*  that  matter  quite  entire. 

Lord  Advocate — Since  it  ia  in  respect  of  the  allega- 
tions of  fraud  that  the  pursuer  ia  allowed  to  [nek  out 
these  five  directors,  that  ground  should  be  specially  set 
forth  in  the  interlocutor. 

Lord  Justice-Clerk.- -1  aee 
usual  farm  of  interlocutor. 

TU  Court  adhered. 

Lord  Ordinary,  Colonssy — Act.  Inglis,  Macfarlane;  Graham 
and  Webster,  W.8.  Agents— Alt.  Lord  Adv.  (Moncreiff),  Dean 
of  Faculty  (Anderson),  Neaves,  Currie,  Hector;  For  defender 
Pirie,  SoL  Gen.  (Deaa),  Young:  Walter  Duthie,  W.B.,  Sir  C. 
Gordon  and  Co.,  James  Boas,  S.S.C.  Agents.  —  T.  Cirri. -(¥.11.) 

SaoonB  Division. 

Omitted  of  proper  date— 11th  December  1851. 

No.  57. — Mrs.  Margaret  Bbtdoh  or  Marshall,  and 

others,  .Pursuers,  t>.  The  Omoa  and  Cleland  Iron 

and  Coal  Co.,  and  Robert  Stewart,  Defender*. 

Culpa 


wooden  lining  of  tht  pit  shank,  or  qf  tht  shank  itself,  whereby  a 
lump  of  tone  hard  substance  fill  on  htm  while  ascending  the  shank — 
Term*  of  summon*  which— held  relevant  to  ittftr  damagt*  ;  and 
terms  of  issue  tmdtr  xrhicn  tan  tent  to  trial. 


a  at  all  for  altering  the 


Culpa— Damages— Reparation— Held,   (set  Patcrson,   lit  July 
1851),  that  the  not  providing  the  cage,  used  in  ascending  and  dt- 
Hng  tkt  shank  of  a  coal-pit,  Kith  a  caver,  is  not  such  negligence 


on  the  part  of  the  coalmaster,  as  to  render  him  liable  in  damages, 

in  the  event  if  injury  occasioned  by  substances  falling  on  a  party 

using  the  cage. 

This  was  an  action  of  damages  at  the  instance  of  the 
widow  and  children  of  tbe  deceased  James  Marshall, 
against  "  The  Omoa  and  Cleland  Iron  and  Coal  Com- 
pany, and  Robert  Stewart,  of  No.  37  West  George  Street, 
Glasgow,  the  only  known  individual  partner  of  that  com- 
pany, defenders;  or  otherwise,  against  the  said  Robert 
Stewart  as  proprietor  and  in  the  occupation  of  the  Cle- 
land Colliery  and  the  Omoa  Iron  Works." 

The  summons  set  forth — 

"8.  The  said  James  Marshall,  while  in  the  performance  of 
his  duty  a*  a  miner,  iu  the  employment  of  the  defender*  or  de- 
fender, in  tbe  said  Bellside  pit,  and  while  ascending  the  shank 
in  the  cage  provided  for  the  use  of  the  miners,  was  struck  on 
the  head  by  a  lump  of  coal,  ironstone,  or  other  hard  substance, 
fulling  on  him  from  above,  in  consequence  of  which  be  fell  from 
tbe  said  cage  to  tbe  bottom  of  the  said  pit,  and  died  shortly 
afterwards  from  the  injuries  then  received.  4.  The  cage  thus 
provided  for  tbe  use  of  the  miners  in  tbe  Bellside  pit,  in  which 
the  said  James  Marshall  was  ascending  the  shank  when  he  was 
killed  as  above  mentioned,  was  not  provided  with  a  cover,  so 
it  those  ascending  or  descending  in  it  from  being  i 


the  upper  part  thereof,  to  the  extent  of  eight  fathoms  from  the 


top  or  thereby,  was,  and  still  is,  composed  of  soft  or  loon  me. 
tals,  and  the  upper  part  of  the  pit  had  been  lined  or  defends! 
with  wood,  *o  as  to  prevent  the  soft  or  loose  metals  from  con. 
ing  out  and  falling  down  the  shank.  6.  At  and  previous  to 
the  death  of  the  said  James  Marshall,  the  said  wood  work,  form, 
ing  the  lining  of  tbe  upper  part  of  the  pit  or  shank,  wss  in  i 
rotten,  or  at  least  unsafe  and  Insufficient  state.  7.  The  lump 
of  coal,  ironstone,  or  other  hard  substance,  which  fell  upon  tht 
head  of  the  said  James  Marshall,  and  caused  his  death  as  afore- 
said, came  from  some  part  of  the  said  pit  or  shank,  where  tbe 
wood  work  waalo  an  unsafe  and  insufficient  state,  or  from  some 

ert  of  the  pit  or  shank  which  was  unsafe  or  insufficient,  or 
th.  S.  The  death  of  the  said  James  Marshall  was  occasioned 
by  tbe  bolt,  or  culpable  negligence,  or  unskilful  ocas  of  th* 
said  defenders  or  defender,  or  of  their  managers,  or  others  for 
whom  they  are  responsible,  in  not  maintaining  the  wood  work 
in  the  said  pit  or  (hank,  in  a  proper, safe, and  sufficient  state; 
or  by  the  fault  or  negligence  of  tho  defender  or  defender*,  in 
failing  to  provide  a  cover  for  the  cage  used  at  tbe  said  pit  u 
aforesaid,  or  in  not  maintaining  the  said  pit  or  shank  inasaii 
aud  sufficient  state,  or  from  one  or  more  of.  the  said  causes." 
The  pursuers  proposed  tho  following  issue: — 
"  It  being  admitted,  that  on  or  about  the  11th  day  of  January 
1849,  tbe  said  James  Marshall  was  killed,  while  in  tbe  defen- 
der the  said  Robert  Stewart's  employment,  and  in  a  coal-pit 
belonging  to,  and  in  the  occupation  of  the  said  defender;  ar.rt 
that  the  pursuer,  the  said  Mrs.  Margaret  Brydon  or  Marshall 
is  the  widow,  and  the  other  pursuers,  tbe  said  Janet  Marshall, 
Henry  Marshall  and  Jemima  Marshall,  are  the  children  of  tbe 
said  James  Marshall : 

"  Whether  the  death  of  tbe  said  James  Marshall  was  earned 


enabling  bis  workmen  to  descend  and  ascend  tbe  said  pit ;  or 
by  tbe  fault,  negligence  or  unskilful  neaa  of  the  defender,  ™  si 
others  for  whom  he  is  responsible,  to  tbe  loss,  injury,  and  da- 
mage of  tbe  pursuers  V 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Iu  respect  questions  of  relevancy  have  been  raised  by  th* 
defender,  under  the  decision  of  the  Second  Division  of  tbt 
Court  in  the  case  of  Petersen  against  the  Monkland  Iron  Com- 
pany, (1st  July  ISM; ;  and  that  though  the  summon*  were  nor 
held  a*  relevant,  the  parties  do  not  agree  as  to  the  terms  of  the 
Issue  proposed  for  the  trial  of  the  case, — reports  the  cause  to 
the  Lord*  of  toe  Second  Division  of  the  Court,  in  terms  of  the 
38th  section  of  the  act  IS  and  14  Vict.  c.  36 ;  and  appoint*  the 
pursuers  to  print  this  interlocutor  and  tbe  proposed  Issues,  and 
to  box  the  same,  together  witb  the  record  in  tbe  cause  {already 
printed),  for  the  use  of  their  Lordships,  and  grant*  warrant  fot 
enrolling  in  the  Inner  House  Bolls." 

Wood  for  pursuers — There  were  two  grounds  of  ac- 
tion— 1st,  That  the  cage  was  not  covered;  2d,  That  tbe 
lining  of  the  shank,  or  the  shank  itself,  was  not  in  proper 
repair.  The  first  of  these  grounds  bad  been  held  irrele- 
vant in  the  case  of  Pateraon,  and  was  not  pressed;  hut 
there  was  enough  in  the  second  ground  to  infer  damages. 

Lord  Justice-Clerk. — But  docs  your  issue  cover  your  second 
ground  of  damage  f  Tbe  issue  proposed,  is  the  proper  issue  for 
injury  caused  by  negligence  in  the  working  of  machinery; 
whereas  your  case  is,  that  it  was  caused  by  the  insufficiency  of 
the  boarding  of  the  shank. 

Macfarlane  for  defenders — Under  the  decision  in  Pa- 
tenon's  case,  the  pursuers'  case  was  irrelevant,  as  well  on 
the  teeond  as  on  the  fint  ground.  There  was  here  no 
statement,  that  any  part  of  the  shank  which  ought  to 
have  been  covered  by  planking,  was  not  so  covered; 
and,  in  Pateraon 'b  case,  it  was  held  that  the  mere  in- 
sufficiency of  a  shank,  in  consequence  of  which  an  accident 
occurred,  was  no  relevant  ground  of  damage. 

Lord  Justice- Clerk — Ton  do  not  understand  the  decision  in 
Paterson.  The  case  made  there  was,  that  the  partition  of  the 
shank  was  not  completed  to  the  top  of  the  pit,  and  that  hsd 
ft  been  so,  the  bolt  which  did  tbe  injury  would  not  have  hll.fl 
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t (range,  in  the  circumstances  libelled,  to  bare  nude  a  party 
liable  for  not  keeping  in  proper  repair  that  which  wu  intended 
not  to  prevent  article!  failing  into  the  pit,  but  for  a  totally 
different  purpose.  If  the  ground  of  action  in  Patereon'l  case 
had  been  that  of  suffocation  catted  by  the  insufficiency  of  the 
partition,  the  relevancy  would  hare  been  undoubted.  Now, 
here,  the  statement  is,  that  the  death  wu  occasioned  by  the 
crumbling  natnre  of  the  ground  on  the  npper  part  of  the  shank, 
and  that  (he  thank  was  not  properly  secured,  so  as  to  prevent 
the  clods  so  crumbling  away,  falling  down  into  the  pit  That 
is  perfectly  relevant ;  but  the  pursunrs  most  alter  their  issue 
to  meet  the  case. 
Thereafter,  the  pursuers  proposed  the  following  amended 

"Whether  the  death  of  James  Marshall,  miner  it  Bellside,  in 
the  parish  of  Shotts  and  county  of  Lanark,  while  working  in  a 
coal-pit  belonging  to  and  in  the  occupation  of  the  defender,  wu 
occasioned  by  injuries  arising  from  theahaft  of  the  said  pit  being 
in  an  unsafe  and  insufficient  state,  from  causes  for  which  the 
defender,  as  the  employer  of  the  said  James  Mjnhall,  is 
responsible." 

The  Court  pronounced  the  following  interlocutor : — 

"  Tl ie  Lords  hold  the  record  in  this  case  as  finally  closed  ;  and 
hiving  considered  the  draft  issue,  approve  of  the  same  as  now 
amended,  and  engrossed  in  the  Issue  No.  10  of  process,  and  And 
that  it  shall  be  the  issue  to  be  tried  in  this  cause." 

Isird  Ordinary,  Cowan. — Act.  Dean  of  Faculty  (Anderson), 
Wood ;  Scott  and  Gillespie,  W.S.  Ago**.— Alt.  Inglis,  Macfar. 
Lane ;  Gibeon-Craigs,  DaUieland  Brodie,  W.8.  Agent*.— (W.O.T.) 


Ftbst  Division. 
Omitted  of  proper  date— 11th  December  1861. 
No.  58. — The  Accountant  General  of  Court  v.  Wil- 
liam J  affray,  Factor  loco  tutorit  to  John  Newlasds. 
Pupils'  Protection  Act—Statute  12  and  IS  Vict.  c.  51— Factor 
Loco  Tutoris — Ciraanetaneet  in  which,  under  the  report  of  the 
A  ccomlant   of  Court,  a  J 'actor  loco  tutoris  wat  remotest  from 
hit  uffire  for  failure  to  comply  with  tie  provitumt  of  Me  act ; 
and  thereafter  the  Court  remitted  the  report,  and  whole  proeeedingt, 
to  the  Lord  Advocate,  to  inquire  Into  the  tame,  and  to  take  ruth 
depi  in  reference  thereto,  as  toe  Larithip  thould  think  proper. 

The  Account  ant-General  of  the  Court  of  Session  laid  be- 
fore the  Lord  Ordinary  on  thcRills  the  following  report  :--  - 

"  That  on  18th  January  1826,  Mr.  William  Jaftray,  accoun- 
tant in  Glasgow,  was  appointed  by  the  Court  factor  loco  tutorit 
to  John  New  lands,  a  lunatic 

"When  the  Accountant  entered  upon  bis  office,  be  found  an 
inventory  lodged  of  the  estate  committed  to  the  factor's  man- 
agement, but  no  accounts  of  his  intromissions,  or  the  vonchers. 

"  On  8th  March  I860,  the  Accountant  addressed  a  printed 
circular  to  this  factor,  pointing  out  his  duty,  but  without  ob- 
taining lodgment  of  trie  accounts. 

"  Subsequently,  parties  immediately  interested  in  the  estate, 
represented  to  the  Accountant,  that  they  had  frequently  en- 
deavoured to  get  the  factor  to  exhibit  accounts  of  hia  intro- 
misions,  but  had  failed;  and  they  now  desired  that  the  au- 
thority of  the  Conrt  might  be  interposed  to  compel  him  to 
lender  accounts  of  his  management, 

"  On  10th  April  1851,  the  Accountant  addressed  a  requlal- 
Ikm  to  the  factor,  along  with  a  oopy  of  the  act  of  sederunt  of 
lltli  March  1861,  as  directed  by  the  Court,  calling  on  him  to 
lad^e  accounts  of  his  intromissions  from  the  date  of  his  appoint- 
ment to  31st  March  1851,  and  the  vouchers. 
.  "  Tbe  factor  having  failed  to  comply  with  this  requisition, 
ihe  Accountant,  on  12th  June,  notified  to  the  factor,  under  § 
tt  of  tbe  act,  that  unless  the  same  was  complied  with  within  48 
sour,  the  factor's  disobedience  would  be  reported  to  the  Court 

"  The  factor  has  neither  complied,  nor  lodged  objection*.'' 

Tbe  Lord  Ordinary  pronounced  the  following  iuterlo- 


from  the  date  of  hie  appointment  to  81st  March  1851,  and  the 
Touchers,  in  terms  of  the  orders  served  upon  the  said  factor. 

'•Note. — Failing  compliance  with  the  above  order  within  the 
time  specified,  without  sufficient  cause  being  shewn  for  such 
failure,  tbe  Lord  Ordinary  will  report  the  matter  to  the  Inner- 
House,  that  it  may  be  dealt  with  in  terms  of  the  20th  section 
of  tbe  statute,  as  accords  of  law." 

A  second  report  was  lodged  by  the  Accountant,  stating 
that  a  certified  copy  of  the  above  interlocutor  and  note 
was  served  on  Jain-ay  upon  the  8th  July ;  that  the  time 
thereby  allowed  him  for  compliance  with  the  requisi- 
tion, expired  on  the  1 6th,  up  to  which  date  no  obedience 
had  been  given  to  the  interlocutor.  The  report  stated 
the  amount  of  the  estate  under  the  factor's  management, 
according  to  the  inventory  given  up  by  him  at  the  date 
of  his  appointment.     It  proceeded  as  follows: — 

"  The  inventory  is  dated  10th  May  1826,  and  the  Accoun- 
tant has  now  no  certain  means  of  knowing  in  hovr  far  the  funds 
and  estate  are  still  subsisting ;  bnt  he  baa  good  reason  to  be- 
lieve that  the  factor  ia  still  to  this  day  intromitting  with  the 
estate.  The  cautioner  in  the  factor's  bond  la  John  Edwards,  ac- 
countant, Glasgow,  now  book-keeper  to  Mitchell,  Henderson 
and  Mitchell,  Miller  Street,  Glasgow ;  but  the  Accountant  has 
not  been  able  to  obtain  any  very  satisfactory  information  In 
regard  to  the  circumstances  of  either  the  factor  or  the  cautioner. 
The  Accountant  proposes,  with  the  approval  of  your  Lordship, 
to  charge  against  the  factor  personally,  on  behalf  of  the  fee- 
fund,  for  trouble  and  outlay  caused  by  bim,  the  sum  of  £3 :  IT :  2, 
being  in  terms  of  act  of  sederunt  1st  February  1860,  §  2." 

The  Lord  Ordinary  made  avizandum  with  this  report, 
with  the  view  of  reporting  the  matter  to  the  Conrt. 

The  day  before  that  on  which  the  report  to  the  Court 
was  to  be  made,  J  affray  lodged  answers,  setting  forth 
the  reasons  of  his  non-compliance  with  the  Accountant  'a 
orders. 

The  answers  stated,  generally,  that  for  many  years 
the  income  of  the  lunatic's  property  had  been  insufficient 
for  his  maintenance;  that  the  deficit  had  been  advanced 
by  the  respondent,  who  had  thus  become  a  creditor  on 
the  estate  to  the  extent  of  £375;  that  the  lunatic  had 
been  dragged  through  a  mass  of  litigation  by  people 
named  Graham,  so  as  to  reader  a  statement  of  accounts. 
and  intromissions  a  work  requiring  much  time  to  accom- 
plish.    The  answers  concluded  as  follows: — 

"  In  these  circumstances,  the  respondent  respectfully  crave* 
that  he  may  be  allowed  a  reasonable  time  to  make  out  these 
numerous  accounts.  Since  the  order  of  tbe  Lord  Ordinary 
was  served  upon  him,  he  has  been  engaged  with  the  partis* 
interested,  in  a  preliminary  investigation  of  the  affairs  of  the 
factory,  which  has  so  satisfied  them  that  there  is  a  large  ba- 
lance due  by  them,  that  they  are  now  arranging  Its  liquidation, 
lu  conclusion,  the  respondent  begs  to  say,  that  it  is  from  no 
want  of  respect,  or  desire  unnecessarily  to  delay  the  discharge 
of  his  duty,  that  he  has  hitherto  been  prevented  from  lodging 
his  accounts.  If  a  reasonable  time  be  now  allowed  bin,  he 
pledges  himself  that  no  farther  trouble  will  be  experienced 
from  farther  delay." 

The  Lord  Ordinary  reported  the  matter  verbally  this 
day. 

The  Court,  on  19th  July  1851,  pronounced  the  fol- 
lowing interlocutor: — 

"  The  Lords,  on  report  of  Lord  Cowan,  and  having  considered 
the  whole  proceedings,  remove  William  J  affray  from  the  office 
of  factor  loeo  tutorit  aforesaid,  and  remit  to  the  Lord  Ordinary 
on  the  Bills,  with  power  to  his  Lordship,  after  due  intimation, 
to  appoint  a  new  (actor  ad  interim,  whose  duty  it  will  be  to 
call  the  said  William  J  affray  to  account  for  his  intromissions." 
On  6th  August  following,  the  Lord  Ordinary,  after 
intimation  to  the  respondent,  pronounced  the  following 
interlocutor: — 

"  The  Lord  Ordinary  officiating  on  the  Bills,  nominates  and 
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appoints  James  Wyllie  Guild,  accountant  In  Qlaigow,  to  be 
curator  bortii  ad  interim  on  the  estate  of  the  Wild  John  Ne  "lands, 
and  for  behoof  of  his  representatives,  with  the  usual  powers,  he 
flndinc;  ciiution  liefbre  extract ;  said  appointment  to  endure  till 
the  third  sederunt -day  in  November,  and  decerns  ad  interim." 

The  Accountant  made  a  third  report  to  the  Lord 
Ordinary  on  the  Bills,  which  his  Lordship,  on  28th  No- 
vember, appointed — 

"  to  be  printed  and  boxed,  with  a  view  to  the  same  liei'.g  re. 
ported  to  their  Lordships  of  the  First  Division  of  tbc  Court,  that 
the  matter  may  be  dealt  with  by  the  Court  under  the  6th  and 
20th  sections  of  the  statute,  or  otherwise  as  they  may  deem 
right  in  the  circumstances  :  Meantime,  appoints  a  copy  of  the 
Accountant's  report,  and  of  this  deliverance,  to  be  served  on 
the  said  William  Jaffray." 

The  report  stated,  that  on  18th  November  1851,  the 
Accountant — 

"  received  a  report  from  the  factor,  stating  his  proceedings, 
down  to  the  termination  of  his  appointment,  ad  interim,  on 
16th  November,  and  requesting  renewal  of  bis  office  by  the 
Court,    The  substance  of  thej  factor's  report  Is  as  follows : — 

"  1j(,  Mr.  Jaffray  is  found  to  have  been  for  many  years,  and 
now  to  be,  in  actual  occupation  of  the  heritable  estate,  vis. 
Cauipvale,  estimated  originally  to  be  worth  £600,  and  now, 
from  local  causes,  supposed  to  have  increased  in  value.  2d, 
Mr.  Jaffray  has  realised  upwards  of  £1200  : 6  :  10  of  funds, 
being  a  portion  of  one  of  the  assets  given  up  in  the  Inventory. 
In  the  answers  lodged  by  Mr.  Jaffray  previous  to  bis  dismissal, 
he  refers  exclusively  to  the  rental  of  the  heritable  estate,  as  if 
it  had  been  the  whole  fund  intromited  with  by  him.  He  says 
nothing  of  the  above  recovery ;  but  the  Accountant  has  satis- 
fied himself  on  this  point  by  perusal  of  the  discharge  granted 
by  Mr.  Jaffray  for  the  above  amount,  which  Is  recorded  in  the 
Register  of  Inhibitions  18th  July  1848,  and  which  sura  he 
acknowledges  having  received  on  16th  February  1880.  It  is 
not  known  whether  Mr.  Jaffray  has  received  further  sums.  8d, 
Mr.  Jaffray  desires  further  delay  until  '  the  Christmas  recess,' 
for  reasons  which  are  vague  and  unsatisfactory,  and  which  are 
In  point  of  fact  a  reproduction  of  the  reasons  put  forward  in 
bis  answers  of  18th  July  1851,  and  previous  communications 
with  the  Accountant ;  and  the  Accountant's  first  requisition 
to  Mr.  Jaffray  was  dated  so  far  back  as  the  8th  March  1850. 

"Tho  Accountant. begs  respectfully  to  draw  your  Lordships' 
attention  to  the  following  points  which  occur  to  him,  after  re- 
consideration of  the  whole  procedure,  and  of  the  new  factor's 

"Fira,  After  the  dismissal  of  Mr.  Jaffray,  and  prior  to  the 
Interim  appointment  in  vacation,  it  was  ascertained  that  the 
ward  was  dead.  For  this  reason,  the  new  appointment  was 
made  In  these  terms — '  Curator  bonis  ad  interim  on  the  estate  of 
the  said  John  Newlands,  and  for  behoof  of  hie  representatives.' 
The  representatives  are,  so  far  aa  the  Accountant  can  learn, 
laijurii,  and  therefore  called  upon  to  Took  after  their  own  In- 
terests ;  and,  for  these  reasons,  it  may  be  proper  to  consider, 
whether  a  renewal  of  Mr.  Guild's  appointment  Is,  In  the  cir- 
cumstances, competent,  and,  if  competent,  whether  it  is  ad- 
visable. Mr.  Guild  has  no  funds  belonging  to  tbe  estate 
wherewith  to  carry  on  an  expensive  contest  with  the  factor. 

"  Second,  The  Accountant  cannot  avoid  coming  to  the  con- 
clusion, that  gross  Injustice  has  been  practised  by  Mr,  Jaffray 
under  his  judicial  appointment,  and  by  an  abuse  of  the  powers 
committed  to  him  by  the  Court  It  may  be  proper,  therefore, 
to  consider,  whether  it  is  not  now  In  the  power  of  the  Court  to 
deal  with  this  factor  in  respect  of  the  abuse  of  his  judicial 
office,  apart  from  the  remedy,  by  an  action  at  law  open  to  the 
representatives  of  tbe  deceased  John  Newlands.  On  this 
point,  the  Accountant  respectfully  directs  your  Lordships'  at- 
tention to  the  6th  and  20th  sections  of  the  act. 

"  Third,  Supposing  neither  of  the  two  previous  courses  expe- 
dient, there  remains  a  last  alternative,  namely,  to  lay  a  case 
before  Her  Majesty's  Advocate,  under  §  21  of  the  act." 

This  report  having  been  served  on  the  respondent,  he 
lodged  an  explanatory  note,  in  which,  in  regard  to  §§  1 
and  2  of  the  abstract  of  the  factor's  report,  he  stated — 
'  "Firit,  It  is  true  that  the  respondent  has,  since  the  Whit- 
•nnday  subsequent  to  Newlands'  death  (1847),  been  tenant  of 
the  heritable  property,   namely,  a  bouse  and  garden  near 


Glasgow.  But  for  that  he  haa  credited  the  representatives  at 
that  party  £30  yearly,  being  the  rent  paid  by  the  tenant  lu 
whom  it  was  previously  let 


verdict  of  an  inquest  to  have  been  In  an  imbecile  state  sinu 
December  1820.  On enteringupon  his  office,  he  found  tbatthi 
Mint's  whole  estate  consisted  of  the  heritage  already  refer  red 
to,  and  of  claims,  in  the  nature  of  an  accounting,  upon  amcr. 
cantile  house  in  Glasgow  (William  Graham  and  Compsrm, 
stated  at  tbe  snm  of  £2844  :  8  :  10.  But  the  latter  item  de- 
pended on  the  result  of  no  less  than  four  lawsuits,  In  which 
Newlands  and  his  previous  factor  bad  for  several  years  before 
been  engaged  with  the  Messrs.  Graham.  All  those  UwitiU 
were  subsi-quentty  arranged  ;  the  respondent  acting  uaderthe 
written  advice  of  Mr.  Solicitor  General  Hope.  In  virtue  ul 
this  arrangement,  the  Messrs.  Graham  paid  to  tbe  responded, 
as  factor  of  Newlands,  the  sum  of  £1101  :  11  :  5,  each  parti 
bearing  tbeir  own  expenses. 

"Those  incurred  by  the  parties  acting  for  behoof  of  Newlscif, 
amounted  tonotcasthan£10TT  :16a,  as  is  shewn  by  the  atvoSBts 
herewith  produced.  Tbese  were  paid  by  the  respondent,  ud 
that  out  of  the  only  fund  available  for  the  purpose,  nsmrk, 
the  £1161  :  11 :  6  recovered  from  the  Messrs,  Graham. 

'The  only  sum  whence  tbe  board,  lodging  anil  clothing 
of  the  idiot,  could  be  drawn,  was  the  rent  of  the  house  sod 
garden.  The  average  rent  of  these,  when  let  (which  for  thru 
consecutive  years  was  not  the  cose),  after  paying  public  and 
parochial  burdens,  repairs,  insurance,  &,&,  was  about  £20  per 
annum  ;  whilst  for  tils  board  and  lodging  alone,  a  yearly  sum 
of  £23  was  required ;  in  addition  to  which,  there  was  the  «■ 
pense  of  his  clothing  and  other  necessaries,  which  on  an  lie. 
rage  amounted  to  £12  more.  There  was  in  this  way  a  yearly 
excess  of  expenditure  of  about  £16,  which  excess  was  mil  1» 
the  respondent  out  of  his  owu  means,  as  will  be  duly  instructed 
by  vouchers  when  his  accounts  shall  have  been  completed  sod 
lodged.  In  regard  to  these  accounts,  they  are  already  is  ■ 
state  of  considerable  forwardness ;  but  It  will  be  Impossible  u 
have  them  completed  before  the  Christmas  recess.  As  to  i!.« 
various  courses  suggested  by  the  Accountant,  if  the  responded 
were  permitted  to  express  a  preference  for  any  one  of  th™, 
he  would  clearly  make  choice  of  that  contemplated  by  tbe  iW 
section  of  the  statute — being  perfectly  convinced,  that  ur.iKi 
the  inquiry  which  would  fall  to  be  made,  he  would  fully  aati.fr 
tbe  public  officer  there  referred  to,  that,  in  bis  management, 
however  blameable  in  respect  of  tardiness,  there  has  In.ru 
neither  malversation  nor  misconduct.  But  he  humbly  tnau 
the  Court  will  allow  him  to  do  so  before  their  Lordships  them- 
selves, by  the  production  of  his  accounts  and  vouchers,  wl.i.b 
be  hereby  undertakes  to  make  forthcoming  by  the  first  tele- 
runt-day  In  January  next,  under  such  certification  at  tlii 
Court  in  Its  wisdom  shall  see  fit  to  pronounce." 

This  day,  the  Lord  Ordinary  having  reported  the 
case, — 

Lord  Jtutiee-QauraL — ThU  explanatory  note,  as  it  Is  called, 
seems  to  me  to  amount  to  nothing  more  than  this,  tbst  sfter 
all  the  time  this  party  has  had,  he  still  asks  for  more  time.  1 
think  it  Is  indispensably  necessary,  not  only  for  tbe  end*  <** 
justice  in  this  case,  but  in  order  to  afford  a  general  example, 
that  we  should  do  what  we  are  empowered  by  the  act  to  doJ 
and  remit  at  once  to  the  Lord  Advocate, 

Counsel  having  been  heard  for  Jaffray, — 

Lord  Jvitiee-GeneraL — It  might  have  been  Very  well  if ' 
Logan  had  been  consulted  at  an  earlier  period ;  but,  si  ii 
we  must  look  to  what  has  actually  taken  place  here,— thai 
have  pronounced  an  inteilocutor  removing  this  party  from 
office,  and  that  no  such  explanations  were  tendered  then 
are  now  given;  and  again,  we  must  look  to  what  hsstul 

Elace  since  thai  interlocutor  was  pronounced.'  Now,  we  1"" 
efore  us  a  report  from  the  Accountant,  stating  that  be  h 
received  a  report  from  the  interim  factor;  and  It  appcanv 
first,  that  the  ward  is  dead  ;  and,  ttcondig,  tbe  Accounts! 
states,  that  he  "  cannot  avoid  coming  to  the  conclusion, 
gross  injustice  has  been  practised  by  Mr.  Jaffray  node 
judicial  appointment,  ond  by  an  abuse  of  the  powers  commit" 
to  him  by  the  Court."  Mow,  I  think  the  Accountant  is 
performing  one  of  the  most  important  duties  of  his  office, 
that  we  are  bound  to  regard  what  he  says.    In  such  an 
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t>  (1  rat  of  the  kind  Do  doubt  which  has  orcnrred— I  am  de- 
Ic-dlv  of  opinion,  that  we  should  be  wanting  In  our  duty  to 
e  public  if  we  were  to  take  any  other  course  than  that  which 
h.ive  proposed.  It  1b  sriid  that,  under  §  21,  the  proper  coursa 
for  the  Accountant,  and  not  the  Court,  to  proved  by  laying 
cn*c  before  the  Lord  Advocate;  hut  1  am  not  for  dele- 
itiofi  to  the  Accountant  what  I  think  Is  our  own  duty.  On 
e  contrary,  it  appear*  to  me  that  we  should  at  once  remit  to 
e  Lirrl  Advocate. 

Lord  Fuurrtm. — I  sra  of  the  MOID  opinion.  I  see  no  objeo- 
nn  In  point  of  form  to  the  Court  making  the  remit.  It  is 
id  the  Accountant  should  have  laid  the  matter  before  tho 
nrri  Advocate;  hrttthero  is  not  tbeleost  objection  to  our  doing 
hnt  the  Accountant  might  have  done  himself.  The  only 
ipfition  is,  whether  we  have  sufficient  grounds  for  making 
ch  n,  remit.  Now,  the  Accountant  pays,  that  the  conclusion 
:  has  come  to  U,  that  Jaffray  had  been  guilty  of  mah'orsa- 
on  of  office.  That  is  quite  enough  for  on. 
Lord  Cuainghamc—Wa  cannot  hesitate  In  adopting  the 
inrsc  sutrcestcd  by  your  Lordship,  as  that  which  our  duty  to 
le  conn  try  imperatively  point?  out. 
The  regulation!"  nnder  which  the  dismissed  factor  was  ap- 
ointeil,  are  of  the  highest  Importance  to  many  unprotected 
idiviririals  and  families  interested  In  the  estates  of  infanta, 
nd  of  the  absent  and  insane ;  and  although  tho  law  some- 
imes  overlooks  occasional  omissions,  where  no  Ion  ensues, 
et  this  is  a  case  of  a  very  different  aspect  Here,  the  factor 
rax  nearly  25  yea™  In  office,  and  Tendered  no  account  to 
he  proper  officers  of  the  Court,  daring  all  that  time.  Not 
■Tih-  so,  but  though  nearly  half  a- year  has  elapsed  since  his 
lismiwal,  he  hag  rendered  no  account,  and  when  called  before 
he  official  Accountant,  be  asks  till  January  to  prepare  hit 
iccountd.  If  his  case  is  bo  clear  and  easily  explainable,  as 
sight  be  inferred  from  the  statement  of  his  counsel  to. day,  the 
mblic  prosecutor  will  examine  it,  and  deal  with  it  accor- 
dingly. 

I/ord  /eery- — Had  this  been  the  case  of  a  subsisting  factory, 
I  do  not  think  we  could  possibly  hare  come  to  any  other  con- 
clusion than  that  lo  which  your  Lordships  point;  and, even  in 
tho  circumstances  of  the  present  case,  1  think  that  the  proper 
: nurse.  Bat  there  are  here  one  or  two  facts,  which  it  may  bo 
is  well  to  bring  under  the  notice  of  the  Cuiirt,  because  at  pre- 
sent it  seems  to  me  that  the  case  is  not  in  vary  gor>d  shape, 
lufiray's  office  as  factor  fell  on  the  death  of  the  party  for  whom 
ic  was  factor.  Then  it  U  said  that  his  representatives  are 
•td  juris.  Now,  the  appointment  of  Guild  was  an  interim  ap- 
pointment to  subsist  till  tho  third  sedcrunt-day,  and  that  of 

:oursc  has  now  fallen.  The  party  Is  therefore  in  UUf  anomalous 
luskifin,  that  tho  factory  has  fallen,  and  the  interim  factory 
ilso ;  that  the  representatives  aro  sw  juris,  and  ought  to  have 
Lp(ieared  here,  and  yet  have  not  donu  to ;  and  none  of  the 
mrties  interested  are  here-  At  the  same  time,  it  appears  to 
ic  the  view  of  the  Court,  that  it  is  no  part  of  the  Accountant's 
lutyto  intimate  to  the  relatives ;  and  the  question  which  sng- 
tests  itself  to  me  is,  whether,  before  making  a  remit  to  the  Lord 
id  vocato,  we  should  not  call  the  parties.  The  statute  is  divided 
Dlo  two  parts.  The  first  part,  which  Includes  all  the  carllersec- 
tons  up  to  §  21,  relates  to  subsisting  factories.  Then  §  22  re- 
•tea  to  those  which  are  concluded.  Now,  had  this  not  been  a 
Sibling  factory  at  the  date  of  tho  passing  of  the  act,  §  21 
snnkl  not  have  applied, — and  1  hare  some  doubt  whether  it 
ilies  to  the  case  of  a  factory  which  has  fallen  by  tho  death  of 
•  Hani,  since  the  passing  of  the  act  But  if  the  Court  have  no 
mbt  on  these  point*,  and  if  this  is  to  be  dealt  with  as  the 
*"  -if  a  subsisting  factory,  or  where  the  appointment  was  made 
'the  passing  of  the  act,  I  think  it  the  very  case  for  a  remit 
Jthe  Lord  Advocate. 

i£ord  Justice-Genera/. — I  do  not  think  there  Is  any  room  for 
■''lit.  As  to  making  intimation  to  the  representatives  of  the 
I'',  ward,  that  does  not  seem  to  mo  necessary.  If  tho  Lord 
' vacate  sees  fit,  they  can  be  called  before  him.  But  I  by  no 
sni  say,  that  if  a  groat  act  of  misconduct  or  injustice  takes 
ce,  whether  the  case  comes  within  this  clause  or  that.  It  is 
impotent  for  as  to  remit  to  the  Lord  Advocate  to  take  what 

the  thinks  proper, 
d  Cowan  directs  the  attention  of  the  Court  to  §  20. 
i*"d  leory.—Mf  only  doubt  arose  from  tho  tact,  that  tho 
lll>ry  has  fallen  by  the  death  of  the  ward. 
**r d  F tf/«rfei».— But  the  fM**T«B0awU  to  thajrfhctaf  ooll- 
E  the  factor  to  qOfWaOi 

SCOTTISH  JUBIST. 


The  Court  prow  traced  the  following  interlocutor: — 
"The  Lords,  on  report  of  Lord  Cowan,  having  considered 
the  proceedings,  and  having  heard  the  counsel  for  the  said 
William  Jaffrny,  nominate  nnd  appoint  the  said  James  Wyllio 
Guild  to  be  curator  bonis  on  the  estate  of  tin;  said  John  New- 
lands,  and  for  behoof  of  his  representatives,  with  the  usual 
powers — the  said  James  Wyliio  liuihl  ulivais  finding  cai]tio:i 
before  extract;  and  decern  ad  interim:  Further,  direct  tho 
Accountant's  report,  together  with  the  wholu  proceedings,  to 
be  hud  before  Her  Majesty's  Advocate,  to  inquire  into  the 
same,  and  to  lake  such  steps  iu  reference  lo  the  same  as  his 
Lordship  shall  think  proper." 

Lord  Ordinary,  Cowan — For  Jitfray,  Logan  ;  Lothians  and 
Finlay,  &8.C.  AgtHtt.—W.  Clerk.— (W.U.T.) 

17(A  December  1851. 

Foist  Division. 

No.  59  — Alexander  Drew,  Pursuer,  e.  Peter  Chew* 

rod  Thomas  Lebcks,  S.S.C.  Defenders. 
Contingency— Remit — Process— Submission — One  of  the  parties 
to  a  submission  applied  /or  interdict  against  ike  arbiter  proceeding 
farther  in.  the  natter,  on  tie  ground  that  the  comphincr  had  raised 
a  declarator  of  disqualification  against  him.  The.  Second  Divition 
refuted  tin  oppli:H\o».  Thereojtcr  the  First  Division  refuted  a 
motion  to  remit  the  declarator  to  the  Second  Division  oh  contin- 
gent ism. 

This  was  a  declarator  to  have  it  found  and  declared 
that  the  defender  Leburn,  who  bad  accepted  a  submis- 
sion between  the  pursuer  and  his  brother  Peter  Drew, 
was  disqualified  by  reason  of  personal  interest,  and  on 
other  grounds. 

Pending  the  action,  the  pursuer  applied  for  suspension 
and  interdict  against  the  arbiter  taking  any  farther  pro- 
ceedings in  the  submission  till  the  issue  of  the  action. 
The  application  for  interdict  was  presented  to  the  Second 
Division,  by  whom  it  was  refused— supra,  vol.  xxii.  p. 436. 

The  present  process  having  been  moved  to-day  in  the 
single  bills,  on  a  reclaiming  note  at  the  instance  of  Peter 
Drew,— 

Penney,  for  wrl aimer,  moved  tho  Court  to  remit  tho 
ease  to  the  other  Division  oh  contingentiam, — and  cited 
Cleland  v.  Clason  and  Clark,  (Lord  Brougham's  opinion), 
supra,  vol.  xxii.  p.  609. 

Ncave*,  for  respondent,  opposed  the  motion,  on  the 
ground  that  the  suspension  was  an  extinct  process.  In 
the  case  referred  to,  there  was  a  process  pending  in  the 
House  of  Lords,  still  liable  to  remit  back  to  the  Divi- 
sion against  whose  judgment  the  appeal  was  taken. 
Jlfofion  refused. 

lard  Ordinary,  Cowan.  —  Act.  Neuves,  Hucfarlanc;  John 
Leishman,  W.S.  Agtnl.— For  defender  Drew,  Penney,  Peddio; 
James  Peddle, W.8,  Agent.— For  defender  Leburn,  SolGen.(Deast- 
W.  Miller,  S.B.C.  Agent— (F.H.) 

17th  December  1861. 

Stcotm  Division. 

No.  60. — Dr.  F.  G.  W.  Mcru^s,  Pursuer,  v.  Mtjrrat 

and  GiDB  and  others,  Defenders. 

Process — Beponing— Defences — In  an  action  against  several  par. 

ties,  one  of  the  defenders  hating  omitted  to  lodge  defenses — Held 

thai  it  teat  competent,  after  revised  condcsandei.ee.  had  been  lodg.d, 

to  allow  him  to  put  in  defence!. 

This  was  an  action  of  damages  against  various  parties, 
for  slander. 

The  action  having  been  called  as  "  Mullar  v.  Robert- 
son and  others,  per  roll,"  defences  were  given  in  for  all 
except  the  present  reclaimers,  Murray  and  Gibb  and 
Sutherland  and  Knox.  The  case  «sb  enrolled  la  the 
roll  of  defended  causes,  appearance  was  eatfnd  fcp  «io 
VOL.  XXIV.— No.  VII. 
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agent  for  all  the  defenders  generally,  and  an  order  was 

pronounced  forrevisal  of  the  condescendence  and  defences. 

The  pursuer,  in  his  revised  condescendence,  stated — 

"That  the  defenders,  Messrs.  Murray  and  Gibb,  and  Messrs. 
811  Hi  11  land  and  Knox,  have.  Ind-cii  no  d  ,■!'..■  11  res.  They  thus 
admit  the  libel,  nnd  their  liability  in  the  conclusions." 

Thereupon  the  case  was  enrolled  for  the  purpose  of 
allowing  defences  to  be  received  for  Murray  and  Gibb  and 
Sutherland  and  Knox,  under  a  notice  of  motion  to  that 
effect,  and  a!s:>  to  receive  revised  defences  for  the  other 
defenders,  which  had  not  been  lodged  as  ordered. 

The  pursuer  objected  to  these  papers  being  received, 
and  craved  decree  against  those  defenders  who  had  failed 
to  lodge  revised  defences. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  In  respect of  the  failure  of  the  defenders,  Robertson,  Christ! 
son,  Mac-lagan,  Byrne,  Simpson,  and  Bennett,  to  lodge  revised 
defences,  and  the  pursuer  objects  to  receive  said  papers,  now 
tendered  at  the  bur ;  and  the  defenders  having  tendered  de- 
fences for  Messrs,  Murray  and  Gibb  and  Sutherland  ami  Knox, 
in  terms  of  their  notice  of  motion  to  that  effect,  and  the  pur- 
Biicr  having  objected  to  receive  them,  refuses  to  receive  them 
accord  in  gly  ;  and,  quoad  the  defender!  first  named,  decerns 
conform  to  the  conclusions  of  tile  libel :  Finds  them  liable  ill 
expenses,  and  remits  the  account,"  &c. 

The  parties  decerned  against,  reclaimed,  and  were  re- 
Murray  and  Gibb  and  Sutherland  and  Knox  also  re- 
claimed against  that  part  of  the  interlocutor  which  con- 
cerned them,  and  pleaded,  that  they  were  entitled  to 
have  their  defences  received.  The  enrolment  gave  the 
reclaimers  such  a  status  as  enabled  thcra  to  move  in  the 
cause.  But  the  pursuer  would  not  allow  the  defences  to 
be  received, —maintaining  that  the  Lord  Ordinary  had 
no  power  to  receive  them  without  consent, — and  yet  he 
would  not  take  decree  against  the  parties  for  not  lodging 
them.  Now,  they  could  not  obtain  decree  by  protestation, 
or  in  any  other  way;  and  the  result  might  bo,  that  un- 
less the  defences  were  allowed  to  be  put  in,  the  case 
might  hang  over  the  defenders  for  ever — (1 3  and  14  Vict, 
e.  SB,  §  23). 

The  pursuer  ansicered — That  the  reclaimers  were  not 
in  a  position  to  put  in  defences.  Their  view  seemed  to 
be,  that  from  the  moment  the  case  was  enrolled,  they 
were  entitled  at  any  time  to  put  in  defences ;  but  it  did 
not  appear  that,  on  enrolment  in  the  printed  roll,  where 
defences  had  not  been  lodged,  anything  could  be  done 
except  pronouncing  decree.  If  that  were  not  asked,  then 
defences  could  not  be  put  in  afterwards.  The  defenders 
must  wait  for  decree  being  pronounced — (A.  S.  18123, 
§  45),  Besides,  no  person  could  enrol  a  case  who  had 
not  made  appearance.  Now,  as  these  parties  had  not 
made  appearance,  the  enrolment  before  the  Lord  Ordinary 
could  not  be  held  to  be  theirs,  and  they  could  not,  there- 
fore, competently  make  any  motion  under  it. 

Lord  Medayn. — Mv  only  difficulty  is,*in  deciding  apainst  an 

• '-  —  '.or  of  Lord' Wood.     But  can  it  he  held  that  tbe  re- 

WJKjfc  remedy  in  the  position  in  which  they  stand  ? 
wait  till  the  pursuer  chooses  to  take  decree 
4  think  the  Lord  Ordinary  has  power  to  receive 

■it — I  should  like  to  guard  against  saying, 
irue  forward  and  tender  defences  after  a 
that  has  not  been  done  here.  This  is  just 
e  several  defenders,  and  the  same  agent 
.  He  forgets  to  lodge  defences  for  the  re. 
case  In  enrolled,  and  that  enrolment  includes,  as 
the  reclaimers  as.  well  as  the  other  defenders. 


Tbe  caae  goes  on  as  to  the  others,  and  when  the  revised  con- 
dependence  is  lodged,  It  is  found  that  defences  bave  not  been 
lodged  for  the  reclaimers.  Then  they  come  forward  and  ssy, 
'You  have  brought  ns  into  Court — we  have  made  a  mistake,  do 
doubt,  but  hero  are  our  defences  now,  and  we  are  entitled  to 
have  them  received.'  Now,  if  this  is  a  depending  action  as  to 
the  pursuers,  it  is  to  the  defenders  also,  and  is  subject  to  lie 
control  of  the  Lord  Ordinary  and  the  Court.  The  pursuer 
says,  '  I  will  not  agree  to  your  lodging  defences,  and  jet  I  Hill 
not  take  decree  against  you.'  That  is  plainly  taking  a  most 
unfair  ad  van  tape,  and  nothing  hut  the  most  explicit  declarable 
of  statute  could  oblign  us  to  tolerate  such  a  course  of  proceed- 
ing. Now,  I  see  no  objection  in  point  of  form.  I  think  tbe 
reel sim cm  arc  entitled  to  ask  to  have  their  defences  recei red,— 
though,  of  course,  it  will  he  for  the  Lord  Ordinary  to  decide 
the  question  of  expenses. 

Lord*  Cotkburn  and  Murray  concurred. 

Defences  allowed  to  be  lodged  on  payment  of  ecpetua. 

Lord  Ordinary,  WootL— Att.  Sol-Gen,  (Dean),  Ioglis:  Jobn 
CuIien.W.S.  Agent.— Alt.  Dean  of  Faculty  (Auderson),  Patton; 
D.  Smith,  W.S.  Agent.— R.  Cftrt.— (W.G.T.) 

18th  December  1851. 

FrasT  Division. 

No.  61. — Eobert  Keiir  and  others,  Suspenders,  v.  Tbi 

Marquis  of  Ails  a,  Respondent. 
Entail  Amendment  Act  (1848)— Tutor  nd  Litem— A  pttitivt 
trill  pretexted,  under  thii  act,  for  authority  to  tell  part  of  tht  peti- 
tioner'! entailed  estate,  to  provide  for  debit  of  feting  the  Jh  tj  At 
1  itatt .  The  application  vat  terved  on  the  three  next  m&rtiruM, '/ 
tehom  Ihr  firit  in  order  aas  the  petitioner's  rldeit  ton,abogn 
pupi'laritg.  /To  tutor  ad  litem  teat  appointed  to  the  pupil  till 
fifteen  months  after  the  firtt  moving  of  the  petition  in  Court,  ofln 
the  amount  of  the  dthts  had  been  attxrtain/d,  and  the  landi  tn  it 
sold  had  been  reported  upon  under  a  remit  from  the  Lord  Ordinary, 
but  before  the  la'idt  and  the  prices  had  been  fixed  by  the  .minority 
of  the  Court.  The  tutor  ud  litem  stated  judicially  Ids  tppraal 
of  a't  the  procedure  shich  had  taken  place  previous  to  m  ap- 
pointment. The  purchaser  of  the  portiont  of  the  estate  t&laixi 
to  be  sold,  objected  that  the  procedure  km  informal,  in  cmnffwn 
of  the  appointment  of  the  tutor  ad  litem  Hoeing  been  made  ifitt 
a  series  of  material  steps  had  been  taken — Objection  repelled. 
Justice  of  Peace- — Juiisdiction — Entail  Amendment  Act— 
"  _       .    .      .  eanetmveter.tlgiictis 

■0  the  JSntail  Aarni 

This  was  a  suspension  at  tho  instance  of  three  par- 
chasers  of  portions  of  Lord  Ailaa's  entailed  estates.  The 
sales  had  been  carried  through  under  an  application  autho- 
rized by  the  Entail  Amendment  Act;  and  the  object o( 
the  present  proceedings,  was  to  try  the  validity  of  objec- 
tions taken  by  them  to  the  formality  of  the  procedure. 

The  petition  was  presented  in  1849,  for  authority  to 
sell  portions  of  the  entailed  estates  ofCassillis  and  CulreMi 
in  order  to  pay  various  debts  affecting  tho  fee  of  these 
estates.  One  of  these  debts  was  a  provision  of  ilO,000, 
payable  to  Lady  Anna  Baird,  wife  of  Sir  David  Baird, 
and  daughter  of  the  deceased  Marquis  of  Ailsa. 

The  Entail  Amendment  Act  of  1848  provides  (§  25), 
that  tt>  enable  the  heir  of  entail  in  possession  to  discharge 
such  debts — 

"it  slmll  be  lawfal  for  the  heir  of  entail  in  possession  for  tin 
timo  being,  to  sell  and  dispoj-eof  any  portion  or  portions  nf  well 
estates*  other  than  the  mansion- house,  offices,  mid  policies  there- 
of, which  may  be  necessary,  and  which  the  Court  of  Se*»ftm 
may  select  na  most  suitable  and  proper  to  be  sold  and  disposed 
offer  the  purpose  of  pn  ring  off  the  debt  in  respect  of  which  sueh 
eharpe  has  been  or  might  be  competently  made ;  and  it  sh»H  t* 
lawful  for  such  heir  of  entail  in  possession  to  grant,  at  the  light 
and  under  the  authority  of  the  Court,  valid  and  effect  ualdiipmi- 
tiunsin  fee-simple,  in  ordinary  ionri,  of  such  portion  or  portion' 
of  the  said  estate,  to  the  purchaser  thereof,  and  hi*  heir*  or  as- 
signees* and  tfie "price  to  1m  obtained  for  the  portion  or  por- 
tions of  the  estate  to  be  10  sold,  shall  be  previous! 7  approved  of 
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by  I t>e  Court,  and  shall  be  paid  into  Court,  under  the  applica- 
tion for  ill. ,  by  the  purchaser,  who  shall  by  such  payment  be 
fully  tiisdiirevd  of  such  price,  and  have  no  interest,  concern, 
or  responsibility  as  to  the  application  thereof," 

Tie  36th  section  provides — 

"That  It  (hill  not  be  necessary,  in  any  proceeding*  under 
this  ict,  to  call  at  parties  thereto  anj  heir*  of  entail  other  than 
(hose  whose  consent  would  be  required  by  the  heir  in  possession 
for  the  time  to  an  instrument  of  disentail;  and  no  heir  of  entail, 
other  thin  those  whose  content  would  be  required  as  aforesaid, 
•ball  be  entitled  to  appear  or  to  be  heard  in  such  proceedings." 
The  three  next  heirs  were — 1.  Archibald,  Earl  of 
Cassillis,  a  child  in  pupilkrity;  2  nnd  3.  Lord  David  and 
Lord  Gilbert  Kennedy,  the  petitioner's  two  brothers. 
The  petitioner  prayed  for  service  an  these  parties,  as  well 
u  upon  Lady  Anna  Baird  as  a  creditor,  and  her  husband 
Sir  David  Baird  for  his  interest. 

The  31st  section  of  the  statute  provides,  hi  reference- 
to  the  case  of  a  substitute  heir  of  entail  in  minority — 

'That,  nnleis  where  inconsistent  with  any  other  provisions 
odliisict.it  shall  be  competent  for  the  Court  of  Session,  where 
sny  heir  of  entail,  whose  consent  is  required  under  this  net, 
shall  be  under  age,  or  subject  to  any  legal  incapacity,  to  appoint, 
in  the  coarse  of  any  application  to  which  such  consent  is  re- 
quired, a  separate  tutor  ad  lilpn,  or  curator  ad  litem,  or  curator 
l"ii,  Or  other  guardian,  to  each  such  party  ;  and  such  tutor  ad 
Htm,  or  curator  ad  litem,  or  curator  btr.it.  or  other  guardian,  be. 
Inewinpointedby  the  Court,  shall  becharged  with  the  interest 
<f  soeh  party  in  reference  to  such  application,  and  shall  be  en. 
tilled,  with  or  without  consideration,  to  act  and  to  give  consent 

on  behalf  of  inch  party and  such  consent  by  such  tutor 

or  curator,  or  other  legal  guardian,  shall  be  in  all  respects  as 
t&duil  as  If  the  same  had  been  given  by  such  heir  himself, 
■ten  of  full  age,  and  of  legal  capacity  to  act  in  his  own  affairs  ; 
prorifed  always,  Chat  no  heir  of  entail  in  possession  of  an  en- 
OJM  estate  in  Scotland,  or  whose  own  consent  shell  be  re- 
quired in  the  application,  shall  be  entitled  to  give  consent  on 
(be  behalf  of  any  other  party,  in  reference  to  any  application 
for  disentail  of  such  estate." 

The  petition  was  served  on  the  Earl  of  Cassillis  and 
(he  other  parties ;  but  no  tutor  ad  litem  was  appointed  to 
the  Earl,  nor  any  service  made  upon  any  one  on  his  be- 
half, till  after  the  procedure  now  to  be  mentioned. 

On  the  report  of  the  Lord  Ordinary,  the  Court,  on 
13th  July  1 849, pronounced  the  following  interlocutor: — 
"The  Lords,  on  report  of  Lord  Hobertson,  Ordinary,  find  that 
the  sum  of  undischarged  provision*  to  children,  referred  to  in 
the  petition,  U  now  £36.700,  for  which  bonds  and  dispositions 
in  security  might  be  granted,  and  for  which,  therefore,  ills  law- 
's! to  sell  a  part  of  the  entailed  estate  :  Further,  Sod  that  the 
nid  satn  of  £29,821 :  7 : 5,  due  for  improvements,  is  a  valid 
charge  against  tiie  entailed  estate,  for  which  a  part  thereof  may 
be  sold;  and  remit  back  to  the  Lord  Ordinary  to  inquire  and 
proceed  further  as  may  be  just,  and  report." 
The  Lord  Ordinary,  on  19th  July  1849,  remitted  to 


""to  (-limine,  value,  and  report  upon  what  parts  of  the  en- 
tiiled  estates  of  Cassillis  and  Culzean,  other  than  the  mansion- 
bovse,  offices,  and  policies  thereof,  are  most  suitable  and  proper 
to  be  sold,  and  in  what  lots,  and  at  what  upset  price  or  prices 
the  same  should,  in  their  opinion,  be  exposed  to  sale." 

A  report  was  made  by  valuators,  stating  what  portions 
of  the  land  it  would,  in  their  opinion,  be  most  expedient 
to  dispose  of.  The  Lord  Ordinary  made  avizandum  with 
that  report.  . 

It  was  only  after  all  this  procedure  had  been  gone 
thtmiA.  that,  upon  the  application  of  the  petitioner,  a 
tutor  oof  litem  was  appointed  to  the  pupil.  The  date 
of  teai  iwwiiil  mi  ul  was  5th  June  1850,  being  fifteen 
Mttla  MHr  the  petition  was  first  moved  in  Court. 

an  interlocutor  of  the  Lord  Ordinary, 


"  Wilson,  for  the  minuter,  plated,  that,  of  this  date,  he  wai 
appointed  tutor  ad  hane  litem  to  the  said  Archibald  Earl  of  Cas- 
sillis, the  petitioner's  eldest  eon,  and  was  allowed  to  see  the  pro- 
ceedings, which  he  accordingly  examined,  and  was  satisfied  that 
the  application  was  a  competent  one,  and  authorized  by  the 
statute  1 1  and  IH  Vict.  c.  36,  under  which  it  was  made.  Tho 
minuter  further  satisfied  himself,  that  the  improvement-debt* 
and  provisions  to  younger  children,  for  payment  of  which 
authority  to  sell  entailed  lands  was  craved,  affected,  or  might 
he  made  to  affect,  the  fee  of  the  entailed  estate ;  and  that  it  was 
not  fur  the  interest  of  the  minor  to  oppose  the  granting  of  the 
prayer  of  the  petition.  The  subsequent  proceedings,  so  far  as 
these  have  hitherto  gone,  otherwise  meet  with  the  uiinuttr's 
sanction,  he  being  satisfied  that  the  lands  appointed  to  be  sold 
were  tlie  most  suitable  and  proper  ;  and,  in  obedience  to  what 
he  understands  Is  required  on  his  part  by  the  prefixed  interlo- 
cutor, lie  now  puts  in  this  formal  statement  to  the  above  effect." 
After  various  other  steps  of  procedure,  warrant  was 
granted  to  authorize  the  sales  to  the  complainera,  on  23d 
April,  and  at  Whitsunday  last  (1851). 

The  objections  mainly  relied  on  by  the  purchasers 
were — 1.  That  the  procedure  was  null,  in  respect  various 
material  steps  had  been  taken  prior  to  the  appointment 
of  the  tutor  ad  litem.  2.  That  the  affidavit  made  by  the 
petitioner,  in  terms  of  the  sixth  section  of  the  statute, 
was  informal.  The  affidavit  in  question  had  been  made 
in  London  before  Sir  David  Baird,  who  was  a  Justice  of 
Peace  for  the  county  of  Haddington.  There  were  two 
objections :  One  was,  that  Sir  DavM  Baird  was  the  hus- 
band of  Lady  Anna  Baird,  a  party  interested;  and  tho 
other,  that  he  could  not  act  as  a  Justice  of  the  Peace 
in  London. 

At  advising  the  petition  and  answers  on  15th  July  last, 

Lord  Juitiee-Qeneral. — I  ara  of  opinion  that  tho  firtt  objection 
cannot  be  maintained.  When  a  person  is  appointed  as  curator 
ad  litem  to  look  Into  the  proceedings,  he  has  just  as  important  a 
duty  to  fulfil  with  reference  to  the  past,  as  with  reference  to  the 
future.  Me  is  bound  to  call  the  attention  of  the  Court  to  any 
irregularity  which  tie  may  happ.'n  to  discover  in  the  proceed- 
ings. The  objection  cannot  be  listened  to.  He  is  expressly 
authorised  to  lee  the  process.  And  as  we  have  a  minute  by 
him  approving  of  all  that  was  done,  I  think  we  are  driven  to 
the  necessity  of  repelling  the  objection. 

As  to  the  affidavit— supposing  it  were  an  affidavit  as  to  tha 
verity  of  a  debt  in  a  sequestration,  it  might  be  the  most  impor- 
tant point  in  the  case.  In  that  case  of  I'urnhull,  where  an  affi- 
davit was  taken  in  a  county  different  from  that  to  which  the  com- 
mission of  the  justice  applied,  it  was  held  tliat  the  affidavit  was 
nevertheless  valid.  That  case  may  be  taken  as  settling  the  law 
upon  that  point.  The  objection  here  is,  that  Sir  David  Baird 
ot  Newbyth,  a  Scotch  Justice  of  the  Peace,  granted  this  affidavit 
in  London.  Unquestionably,  that  is  a  step  farther  than  what 
was  done  in  the  case  oi  Turubull.  But  I  think  the  principle  ia 
the  same  ;  and  I  am  therefore  for  repelling  this  objection  also, 

I  was  a  good  deal  struck  by  tho  other  objection,  which  was 
taken  in  respect  of  Sir  David  Baird's  interest.  But  after  folly 
Considering  that  matter,  I  am  of  opinion  that  that  objection  can- 
not be  sustained  either.  Sir  David  Baird's  jut  mariti  is  altoge- 
ther excluded.  Besides,  this  is  not  a  judicial  act ;  and  it  only 
goes  to  shew  his  acquiescence  in  the  proceeding. 

On  (he  whole,  therefore,  I  am  for  repelling  these  objections. 

Lord  FulUrton.—Ai  to  the  firtt  objection,  on  the  time  of  the 
qppuintmeiil  of  the  curator  ad  litem,  I  quite  agree  with  your 
Lordship.  The  statute  does  not  fix  any  particular  time  at  which, 
the  appointment  is  to  be  made.  It  is  to  be  made  in  the  eourte  of 
the  application.  That  lie  was  not  appointed  as  the  very  first 
step,  forms  no  objection  according  to  the  common  law  or  prac- 
tice of  this  Court.  The  tutor  ad  litem  is  to  examine  the  prior 
proceedings — that  is  part  of  the  remit.  Indeed,  I  don't  very  well 
see  what  use  it  would  be  to  appoint  any  tutor  ad  litem  at  all,  If 
the  appointment  did  not  draw  back.  There  could  be  no  sense 
iu  such  a  remit,  if  there  was  any  doubt  as  to  the  validity  of  the 
previous  proceeding.  If  the  previous  proceeding  were  null  iu 
respect  of  the  want  of  a  tutor  ad  litem,  there  would  be  no  pro* 

As  to  the  other  objection,  I  am  much  more  inclined  to  doubt. 
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The  words  of  the  (Unite  are,  that  the  party  thai]  make  and  pro- 
duce an  affidavit.  Now,  the  terra  affidavit  was  not  originally  a 
Scotch  law  term  at  all.  It  import*  a  solemn  declaration  before  a 
magistrate — that  is  to  say,  a  magistrate  before  whom  alone  audi 
a  declaration  can  bo  made.  Now,  it  has  been  decided,  that  when 
a  Scotch  Justice  of  the  Peace  is  called  upon  to  perform  on  act  of 
voluntary  jurisdiction,  he  nwv  do  so  inn  county  beyond  tlmtto 
which  his  commission  is  limited.  That  is  the  rule  of  the  Scotch 
law.  But  here  we  are  dealing  with  an  affidavit  which  was 
taken  in  England.  I  doubt  whether  the  rule  fl*ed  by  the  case 
of  Torn  bull,  can  operate  beyond  our  own  jurisdiction.  Suppose 
wo  had  a  stalnte  declaring  it  legal  for  a  Scotch  Justice  of  the 
Peace  to  do  an  act  of  voluntary  jurisdiction  beyond  the  limit!  of 
his  own  county,  could  it  bo  maintained,  under  such  a  statute, 
that  this  would  valid  no  an  affidavit  taken  in  France,  in  Eng- 
land, or  elsewhere  ?  I  should  liave  very  considerable  difficulty 
In  holding  that  it  did. 

I  regret  the  position  of  the  parties  who  have  paid  money  on 
the  faith  of  these  proceedings  being  all  correct  and  regular.  But 
I  doubt  whether,  under  this  application,  the  Court  can  give  a 
warrant  to  pay  back  the  money.  If  it  be  wished  to  obtain  a 
proper  decision  upon  the  question  of  title,  the  party  must  bring 
some  kind  of  process  in  which  the  opinion  of  the  Court  may  be 
properly  obtained. 

Ijord  Cuninghame  concurred  with  the  Lord  Justice- General. 

Lord  Iiory. — On  the  Jirit  objection,  as  to  the  time  of  the  ap- 
pointment of  this  curator  ad  litem,  I  have  greater  doubts  than 
any  entertained  by  your  Lordships.  The  objection  is  not  ai  to 
what  moy  be  required  in  order  to  make  good  proceeding.  But 
the  question  is,  whether,  a  blot  having  occurred,  it  can  be  cured 
by  the  subsequent  appointment  and  approval  of  a  tutor  ad  Hum. 
I  don't  think  n  tutor  ad  litem  could  dispense  with  the  inducim, 
nor  with  anything  which  the  statute  renders  necessary.  I  merely 
throw  oat  this  doubt  in  a  question  which  seems  to  me  not  unat- 
tended with  difficulty  and  danger. 

As  to  the  affidavit,  I  strongly  participate  in  the  doubts  which 
have  been  expressed  by  Lord  Fullerton.  We  must  look  at  the 
In  loci  actus.  The  statute  says,  that  an  affidavit  must  be  made 
and  produced.  It  also  sayr,  that  a  person  making  such  affida- 
vit falsely,  shall  be  deemed  to  be  gnllty  of  perjury,  and  punished 
accordingly.  Now,  if  this  Justice  of  the  Teace  be  out  of  bis  ter- 
ritory,— if  he  be  in  a  country  which  does  not  recognise  the  legal 
validity  of  his  acts, — how  could  any  prosecution  for  perjury  lio 
for  an  affidavit  falsely  made  before  him  T  This  case  is  not  simi- 
lar to  the  case  of  Turnhull.  Tho  law  of  Scotland  says  that 
a  Justice  of  Peace  has  two  jurisdictions — the  one  contentious, 
■nd  the  other  voluntary.  It  holds  that  tho  former  may  not,  and 
the  latter  may,  be  exercised  beyond  the  county  to  which  the 
commission  is  limited.  But  this  affidavit  was  taken  beyond  tho 
territory  of  the  low  of  Scotland :  It  was  taken  in  England.  If 
tho  law  of  England  holds  this  to  be  a  good  affidavit,  then  I  am 
of  opinion  that  tho  objection  falls.  But  if  the  law  of  England 
says  the  contrary,— if  it  says  that  an  affidavit  taken  before  a 
Scotch  Justice  is  of  nn  more  value  than  an  affidavit  taken  be- 
fore any  man  taken  off  the  street,— then  I  think  the  objection 
b  valid. 

There  is  little  In  theobjeclion  of  interest  At  any  rate,  as  soon 
as  the  debt  is  paid,  the  objectiun  flies  off. 

But  I  also  participate  in  the  doubt  expressed  by  Lord  Fuller- 
ton,  whether  the  case  be  in  sucli  a  shape  that  we  can  deal  with 
it  at  all.  This  is  a  mere  report  upon  an  incidental  petition.  I 
donbt  whether  we  are  in  a  situation  to  pronounce  such  a  judg- 
ment as  would  be  res  judicata  to  the  party  obtaining  it.  It  Is 
slid. that  there  is  a  jus  quantum  in  the  heirs :  And  no  doubt  the 
statute  roust  be  strictly  and  literally  construed,  and  anything; 
not  done  conformably  with  its  express  terms,  cannot  touch  the 
heirs.  Now,  I  think  that  the  question  raised  interests  all  the  heirs 
of  entail.  But  all  the  heirs  of  entail  nre  not  called  in  this  pro- 
cess. Htt  judicata  cnn  only  be  obtained  against  all  the  parties  in 
the  field.  I  certainly  think  we  could  not  give  a  warrant  for 
repayment  of  the  money.  Now,  if  we  cannot  deal  with  one  side 
of  the  question,  we  cannot  competently  deal  with  the  other. 
Cote  delayed. 

The  Lord  Ordinary  having  reported  the  suspension, 

lord  Justice-  General— 1  remain  of  the  opinion  formerly  de- 
livered as  to  both  objections.  I  think  the  personal  objection  to  Sir 
David  Bnird,  on  the  ground  of  interest,  is  completely  obviated 
by  the  fact  of  the  exclusion  ot  the  jut  swift 


It  is  said  that  there  was  no  service,  on  the  tutor.    This  is 

not  necessary,  either  under  the  act  of  parliament,  or  the  set  of 
sederunt  founded  upon  it.  No  person  who  is  himself  a  put; 
to  the  application,  can  hold  the  office  of  tutor  to  another  prtv. 
To  have  served  the  application  on  the  Marquis  of  Ailao,  would 
have  been  a  pure  absurdity. 

There  is  no  provision  in  the  statute  to  the  effect  that  a  tiler 
ad  litem  must  bo  appointed  at  a  certain  time,  under  pain  of 
nullity.  Here,  tho  appointment  was  made  before  the  vital  pan 
of  the  procedure, — the  fixing,  by  authority  of  the  Court,  las 
portions  of  the  estate  to  be  sold,  and  the  prices. 

Although  the  Court  is  appointed  to  sanction  the  proceeding! 
of  sale,  &c,  there  is  no  statutory  injunction  as  to  the  prepa- 
ratory steps,  nor  at  what  point  of  the  procedure  the  tutor  ii  to 
be  appointed. 

I  am  stiil  for  repelling  the  whole  objections. 

Lord  FuUirtoa. — It  Is  quite  plain  that  no  effect  csn  be  given 
to  the  objection  of  interest.  As  to  the  objection  to  Sir  Daiid'i 
power  of  acting  effectually  as  a  Justice  of  the  Peace  in  London, 
so  as  to  make  this  a  good  and  valid  affidavit,  my  doubts  ban 
not  been  removed.  It  is  very  true  that  Sir  David  Baird  hold) 
tho  commission  of  a  Justice  of  the  Peace  iu  Scotland,  and  Ihtl 
he  might  have  acted  as  such  beyond  the  limits  of  his  ova 
county.  But,  in  this  case,  he  was  called  upon  to  act  out  of 
Scotland ;  be  was  called  upon  to  act  in  Louden.  And  in 
affidavit  being  an  indispensable  step  of  the  procedure  before  as, 
the  question  is,  whether  this  be  a  good  affidavit  in  England. 
It  may  be  that  the  respondent  may  obtain  an  opinion  to  tin 
effect,  that  this  is  a  good  affidavit.  But  it  is  just  as  possible 
that  he  may  get  an  opinion  that  a  Scotch  Justice  of  the  Peso 
acting  in  England,  has  no  authority  to  do  any  official  act.  Wi 
cannot,  I  think,  safely  determine  this  point,  without  receiving 
information  upon  the  law  of  England. 

As  to  the  other  question,  I  agree  with  your  Lordship. 

No  doubt,  if  there  be  here  any  violation  of  a  statutory  rate, 
then  there  is  an  end  of  the  ense,  since  the  whole  preceding  ii  s 
statutory  one,  depending  for  its  validity  upon  exact  compliancs 
with  statutory  formalities.    But  there  is  no  such  violation. 

In  the  finl  place,  the  minor  was  called.  He  was  called  unfa 
a  proceeding  iu  which  his  legal  guardian  was  the  applicant. 
The  act  of  parliament  contains  no  direction  to  call  a  partj't 
legal  guardians.  The  act  of  sederunt  makes  a  material  regula- 
tion, that  it  is  unnecessary  to  serve  such  a  petition  on  a  party's 
legal  heirs  or  guardians.  The  tutor  at  law  was  here  in  Court, 
the  application  being  at  his  instance. 

Then  comes  the  direction  in  the  3lst  section— {reads.)  Tbs 
act  of  sederunt  just  repeats  this.  There  is  no  positive  declara- 
tion as  to  the  particular  lime  when  a  tutor  ad  litem  is  to  be  ap- 
pointed. It  provides,  that  it  shall  be  done  in  the  course  of  tbs 
application.  It  follows  from  this,  that  this  is  a  matter  left  to 
the  common  law.  If,  therefore,  the  appointment  be  made  ia 
time  to  watch  over  the  interests  of  the  pupil  with  effect,  tost 
will  be  a  good  appointment.  This  does  not  depend  on  snj 
special  enactment ;  it  is  left  by  the  statute  to  the  common  lav. 
Now,  has  anything  here  been  done  contrary  to  law  or  suture, 
so  as  to  nullify  the  whole  procedure?  I  do  not  think  there  hat- 
Suppose  no  tutor  ad  Hum  had  ever  been  appointed  at  all,  and 
that  the  pupil  had  arrived  at  majority,  would  he  not  be  in  s 
position  to  give  his  consent  f  I  think  that,  in  such  a  case,  hii 
consent  would  be  quite  sufficient. 

Lard  Cuninghame. — I  am  of  opinion,  that  both  the  objections 
now  insisted  on  nro  untenable. 

1.  As  to  the  objection,  that  a  tutor  ad  litem  for  the  infant 
Lord  Cassillis  wss  not  named  in  the  very  first  stage  of  the  ap- 
plication, the  statute  is  not  so  rigid  as  to  the  time  of  the  ap- 
pointment of  a  factor,  as  to  sustain  this  objection.  Itismcrelj 
provided,  in  section  31  of  the  entail  statute,  that  "  the  guardians 
for  pupils  shall  bo  named  in  the  course  of  the  application."  If  this 
is  by  accident  delayed  at  first,  the  Court  is  entitled  to  name  tbs 
tutor  at  any  period  in  the  course  of  the  application.  We  hail 
done  so  here;  (he  tutor  had  then  a  year  to  inquire  into  tin 
whole  funds.  Had  he  been  able  to  point  out  any  error  in  ths 
proceedings,  we  should  have  allowed  no  objection  of  form  or 
of  finality  to  bar  him  from  stating  it.  But,  instead  of  that,  the 
tutor  has  made  a  report  approving  of  everything  done  under 
the  application. 

In  these  circumstances,  It  would  be  contrary  to  the  interests 
of  infants,  and  of  alt  interested  in  the  entailed  estate,  to  Sod 
that  they  must  be  subjected  to  the  great  expense  and  delay  "f 
actions  of  declarator  for  every  incidental  and  innocent  mistake 
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or  omission  in  form.  This,  Indeed,  would  be  contrary  to  the 
Setfa  clause  of  the  Ute  Entail  Act  itself,  which  expressly  de- 
clares it  to  be  unnecessary  to  make  any  other  heirs  parlies  to 
inch  applications  as  the  present,  except  those  whose  consent  is 
required  to  the  application. 

Farther,  it  appears  to  me,  that  the  very  power  given  to  the 
Court  to  entertain  this  summary  application,  entitles  us  to 
authorize,  while  it  la  in  dependence,  every  atep  necessary,  In 
(lie  course  of  the  process,  to  render  the  proceedings  agreeable 
to  the  ititute.  We  have  done  so,  in  consequence  of  an  appa- 
rently unintentional  omission,  in  the  only  useful  and  practicable 
manner,  by  appointing  a  tu'orad  litem,  who  had  full  power  to 
check  and  control  the  proceedings. 

S.  The  objection  to  the  affidavit  sworn  before  Sir  David 
Baird,  seems  equally  groundless.  It  is  said  that  Sir  David  was 
a  respondent;  but  his  jusmariti  was  excluded;  and  the  objection 
of  relationship  and  interest  lias  never  been  held  to  apply  to  the 
ministerial  duties  of  Justices  of  Peace  in  taking  affidavits. 

The  history  given  by  your  Lordship  of  the  appointment  of 
Justices  of  Peace  in  Scotland,  goes  far  to  assimilate  their 
powers  of  Justices,  at  least  in  ministerial  duties,  with  those  in 
England ;  and  we  are  informed,  that  no  doubt  would  be  felt  in 
England  of  the  validity  of  the  affidavit  token  before  Sir  David 
Baird  by  the  petitioner.  Our  own  practice  is  better  known  to 
us  ;  and  I  believe  there  Is  no  doubt,  that  in  Scots  sequestrations. 
Justices  acting  extra  territorium,  constantly  take  the  affidavits]  of 
creditors,  which  are  used  in  Scotland  ;  and  via  versa,  while  co- 
claimants  in  sequestrations,  with  as,  take  the  oath  of  other 
creditors,  and  fathers  and  sons  take  the  oaths  of  each  other 
without  objection,  especially  since  the  case  of  Tumbull  was 
decided.  Many  illustrations  of  this  will  be  found  in  the  com- 
petitions for  trusteeships  which  so  often  occur.  But  if  there 
be  doubt  on  the  subject,  the  Court  might  still  authorize  a  Dew 
affidavit  to  be  emitted. 

Lord  Ivory. — I  feel  the  responsibility  of  this  com  very  pain- 
full*. I  think  that  the  difficulties  are  such,  that,  if  the 
purrtisxro  had  declared  off,  the  heir  of  entail  could  not  have 

If  my  doubt*  on  this  question  be  mere  cavil,  of  course  they 
ought  to  be  thrown  overboard  altogether.  But  if  there  be  any 
grave  doubt  capable  or  being  entertained  in  this  matter,  then 
the  question  assumes  a  very  serious  aspect. 

My  difficulty  Is,  that  throughout  the  whole  of  this  statutory 
proceeding,  we  are  dealing  with  a  body  who  represent  the  whole 
other  heirs  of  entail.  The  statute  entrusts  the  Interests  of  the 
remoter  heirs  to  the  nearer  heirs.  But  no  neglect  on  their  part 
can  cover  or  remedy  any  omission  of  n  statutory  requisite. 

We  have  before  us  a  process  in  which  mere  formality  is  of  the 
essence  of  the  whole  proceeding.  There  Is  a  cute  in  which  the 
mere  omission  of  an  advertisement  overturned  the  sale  of  a 
portion  of  an  entailed  estate  many  years  afterwards.  Is  there 
any  danger  of  that  sort  to  be  apprehended  here  ? 

I  dou't  think  there  is  anything  in  the  objection  of  interest. 
The  exclusion  of  the  jus  mariti  Is  quite  a  sufficient  answer. 
But  even  if  any  interest  existed,  it  would  not  signify.  The 
creditors  are  called  merely  to  protect  themselves.  Under  the 
<>th  section  of  the  statute,  intimation  is  ordered  to  be  made  to 
such  parties  only  if  the  Court  shall  see  fit  to  do  so. 

But  I  am  in  the  same  situation  as  Lard  Fullerton,  as  to  tho 
effect  of  an  affidavit  taken  in  London  by  a  Scotch  Justice  of  the 
Peace.  An  opinion  of  English  lawyers  must  be  obtained  to  the 
effect,  that  an  affidavit  so  takeu,  will,  if  taken  falsely,  expose  the 
party  to  a  conviction  for  perjury. 

As  to  the  other  objection,  I  would  agree  with  your  Lordships, 
but  for  a  specialty  to  which  I  will  now  advert.  In  the.  general 
:»e.  I  rather  think,  that  such  an  appointment  of  tutor  ad  litem 
nieht  effectually  be  made  before  any  serious  act  wcro  done  io 
ifl.-ct  the  interests  of  the  pupil.  But  here  the  question  turns 
nay  much  on  the  terms  of  the  36th  section— (reads.')  That 
ection  requires  all  the  heirs  whose  consent  would  be  required 
o  an  instrument  of  disentail,  to  be  properly  made  parties  to 
lie  application.  They  must  be  legally  called  intn  Court.  Till 
hat  be  dune,  no  effectual  statutory  proceeding  can  take  place. 
Now,  suppose  this  had  been  an  application  to  charge  the  fee 
K  the  estate,  could  the  petitioner  have  got  the  requisite  nu- 
hnrity  without  the  content  of  the  minor  heir?  Aud,  of  course, 
ach  consent  could  not  have  been  effectually  given  without  the 
ppointment  of  a  tutor  ad  litem. 

1  read  all  these  enactment*  with  reference  to  the  Interlocutor 
f  July  13,  1849.    That  ii  not  an  interlocutor  of  mere  inquiry. 


It  finds  "  that  the  sum  of  undischarged  provisions  to  children, 
referred  tu  in  the  petition.  Is  now  £36,700,  for  which  bands  and 
dispositions  in  security  might  be  granted,  and  for  which,  there- 
fore.  It  Is  lawful  to  sell  a  part  of  the  entailed  estate,"  &c  This 
la  the  constitution  of  a  charge  ncainst  all  and  sundry. 

Now,  I  incline  to  think  that  this  Is  an  essential  part  of  tho 
proceeding.  If  it  be  not  essential,  the  content  of  the  tutor  may 
still  make  it  right.  But  if  it  be  an  essential  part  of  the 
procedure,  and  therefore  void  for  want  of  the  pupil's  duo  ap- 
pearance in  process,  can  the  subsequent  approval  of  the  tutor 
rehabilitate  the  matter  ? 

Tltis  Is  the  doubt  which  I  entertain  on  this  question,  and 
which  I  would  have  entertained  if  the  three  substitute  heirs 
had  been  major,  and  hod  appeared  only  after  that  interlocutor 
of  1 3th  July  had  been  pronounced.  I  think  the  fixing  the  sum 
which  is  to  be  a  charge  on  the  estate,  is  a  condition  precedent 
of  the  whole  procedure. 

The  Court  pronounced  the  following  interlocutor  : — - 

"  Refuse  the  note  in  regard  to  all  the  objections  stated  therein, 
excepting  the  objection,  that  the  affidavit  was  taken  by  a 
Scotch  Justice  of  the  Peace  resident  in  England  at  the  time ; 
and,  before  further  answer  on  the  last  mentioned  objection, 
remit  to  Mr.  Archibald  Boyle,  advocate,  to  prepare  a  ease  for 
the  opinion  of  English  counsel  in  regard  to  that  point." 

Lord  Ordinary,  Cowan. — Ad.  Dean  of  Faculty  (Andonon), 
Duff;  John  Patten,  W.fi.  Agent— Alt.  Marshall,  Mure;  Hun- 
ter, Blair  and  Cowan,  W.S.  Agents.— h.  Clerk. — (F.H.) 

ISA  December  1851. 

Fdjst  Division. 

No.  62. — TnoxBOtTs  Trustees,  Pursuer*,  v.  Janes 

Alexander  and  others,  Claimant*. 

Foreign-Testament-Domicile-.4  Scotsman  domiciled in  a  colony  in 
which  the  law  of  England  prevails,  left  a  holograph  trill  ffistnti. 
tea  raised  a  multiplrpoinding  for  the  purpose  of  obtaining  a  judicial 
construction  of  it.  In  answer  to  a  remit  from  the  Court  of  Scisioii, 
whoconsideredthatniatterofh'ngushorforcignlatorniifhtocintiolocd, 
an  English  lawyer  returned  an  opinion  fixing  a  construction  upon  the 
settlement.  Its  on  additional  opinion  under  a  second  remit,  inquir 
ing  tchtther  Vie  construction  of  the  will  was  purely  and  exclusively 
a  question  of  English  law,  depending  on  any  ttchnical  rule  of  Eng- 
lish practice.  As  returned  an  antwerin  the  negative,  and  explaining, 
that  the  construction  of  the  will  tool  a  question  on  tchicJi  the  Judge 
of  any  Court  conversant  Kith  the  language  in  which  the  scilt  mat 
written,  scat  entitled  and  bound  to  give  his  judgment,  according  to 
hie  understanding,  and  the  plain  interpretation  of  the  words  used. 
Hold,  (by  a  majority  of  the  whole  Court),  that  the  camtruetion  of 
the  trili  adopted  by  the  English  lawyer  was  not  binding  on  the 
Court,  and  that  they  ware  entitled  and  bound  to  construe  if  them- 

Judges  (Consulted),  Majority  of— Process — A  ease  wot  appointed 
by  one  of  the  Division*  to  be  laid  before  the  other  Judges  for  their 
opinion.  One  of  the  Judges  who  had  returned  an  opinion,  died 
wit/nut  signing  the  record  copy,  and  before  the  ease  came  to  be  ad- 
vised.    The  Court  struck  out  hit  pott,  and  reckoned  that  if  his 

This  was  a  multiplepoi tiding  raised  by  the  trustees  of 
the  deceased  John  Thomson,  of  St.  John's,  Newfound- 
land, for  tho  distribution  of  his  estate. 

The  testator  died  in  this  country  in  October  1838, 
without  having  lost  his  foreign  domicile.  He  left  a  settle- 
meat  nominating  the  pursuers  (John  Sinclair  and  James 
Grieve)  to  be  his  trustees,  and  containing  the  following 
provision  with  reference  to  his  only  child,  a  natural 
daughter,  called  Charlotte  Mary  Ann  Thomson  : — 

"  If  she  marry,  and  hare  children,  you  may  then  allow  her 
£100  sterling  per  annum  for  her  support  and  children,  and 
£10  additional  for  each  year  afterwards,  until  it  amount  to 
£160  per  annum,  and  that  sum  is  to  be  the  full  allowance  for 
both  her  and  her  children  during  her  lifetime,  and  the  like 
sum  to  he  continued  afterwards  to  her  children  yearly  for  their 
support,  or  snch  aura  as  my  trustees  may  find  necessary  for 

their  support  and  education  during  their  minority I  give 

and  bequeath  to  Charlotte  Mary  Ann  ray  guld  watch,  with  all 
my  moveable  property ;  "but  In  case  of  her  dying  and  leaving 
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do  children,  then  the  watch  li  to  become  the  property  of  John 

Thomson,  James's  son." 

The  will  contained  also  various  special  legacies. 

The  day  before  the  will  was  executed,  the  teatator 
addressed  to  the  pursuers,  and  subscribed  the  following 
bill  of  exchange  :— 

"  St.  John' i,  N.  F.  Land, 
"  Exchange  £3000  sterling.  Tnh  June  188B. 

"  On  demand,  pay  this  second  of  exchange,  first  not  paid,  to 
the  order  of  Miss  Charlotte  Mary  Ann  Thomson  only,  three 
thousand  pounds  sterling,  value  received.     Ji>0.  Thoh'on." 
(Addressed)—"  To  John  Sinclair  and  James  J.  Grieve,  Esqrs." 

This  bill  was  enclosed  in  the  following  letter  addressed 
to  the  same  parties : — 

"  StaM  John's,  Newfoundland, 
2TM  June  1838. 
"Gbhtlkickn — Enclosed  you  have  a  first  of  exchange  for 
£8000  sterling,  in  favour  of  my  daughter,  Charlotte  Mary  Ann 
Thomson,  payable  on  demand.    This  1  merely  leave  with  yon 
in  case  anything  happen  to  me  on  the  passage  borne,  or  after 
I  may  arrive.    This  bill  is  for  the  purpose  of  securing  to  her  a 
li  veil  hood,  in  case  the  law,  or  some  others,  may  try  to  prevent 
her  inheriting  ray  property,  according  to  my  will  left  in  your 
possession.     I  remain,  gentlemen,  yours  truly.  Jao.  Thomson. 
"Jf.B — The  above  mentioned  sum  Is  to  be  settled  on  her 
and  her  children  only,  if  she  marry,  and  to  be  paid  tbe  interest 
of  it  yearly ;  and  tailing  her  or  her  family,  to  go  according  to 
my  last  will.  Jmo,  Thomson." 

The  testator's  daughter  married  Walter  Alexander  of 
Glasgow,  and  died  in  1846,  leaving  a  son,  the  claimant 
James  Alexander.  The  other  claimants  were  the  bro- 
ther and  sister,  and  the  descendants  of  two  deceased 
brothers,  of  the  testator. 

Alexander's  claim  was — 
"  To  be  ranked  and  preferred  on  tbe  fund  in  medio — 1.  For  the 
foresaid  sum  of  £8000,  with  interest  from  the  death  of  the  tes- 
tator. 2  For  a  sum  not  leas  than  £150  annually,  to  be  paid  by 
the  trustees  towards  their  support  and  maintenance  while  tbey 
are  under  age.  8.  For  the  whole  capital  and  residue  of  the 
estate,  after  deducting  the  special  legacies  provided  In  the 
settlement,  the  same  to  be  payable  to  them  on  majority,  or  at 
least  to  such  capital  sum  as  will  yield  or  secure  an  income  of 
£150  yearly." 

The  Other  claimants  claimed  the  residue  of  the  estate 
after  payment,  of  the  debts  and  specific  legacies  contained 
in  the  will;  and  maintained,  that  James  Alexander  was 
only  entitled  "  to  an  annuity  of  not  more  than  £150, 
payable  daring  kw  minority." 

The  following  clause  of  an  act  passed  by  the  legisla- 
ture of  Newfoundland,  was  founded  on  by  the  parties: — 
"That  all  lands,  ten  amen  ts  anil  hereditaments,  in  Newfound- 
land and  its  dependencies,  which,  by  the  common  law,  are 
regarded  as  real  estate,  shall,  in  all  courts  of  justice  in  this 
island,  be  held  to  be  chattels  real,  and  shall  go  to  the  executor 
or  administrator  of  any  person  or  persons  dying  seised  or  pos- 
sessed thereof,  as  other  personal  estate  now  passed  to  the  per- 
sonal representatives — any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding." 

The  Lord  Ordinary  appointed  the  following  case  to 
be  laid  before  an  English  counsel  learned  in  colonial  law: 
"  1.  Whether,  according  to  tbe  law  of  Newfoundland,  a  do- 
nation of  £8000  to  Charlotte  Mary  Ann  Thomson  is  effectually 
constituted  by  the  bill  of  exchange,  and  relative  letter  above 
quoted,  and  thereby  became  a  valid  charge  on  the  testator's 
estate  I 

"  2.  Whether,  according  to  tbe  law  of  Newfoundland,  a  be- 
quest or  testamentary  provision  of  £8000  in  favour  of  Char- 
lotte Mary  Ann  Thomson,  is  effectually  and  preferably  charged 
on  the  testator's  estate  by  the  said  bill  of  exchange  and  rela- 
tive letter,  viewed  as  testamentary  writings  F 

"  8.  In  the  event  of  learned  counsel  being  of  opinion  that  a 
donation  or  bequest  of  £8000  was  effectually  constituted,  and 
became  a  valid  charge  on  tbe  testator's  estate  by  the  said  bill 


and  relative  letter,  Whether,  according  to  the  law  of  Ne»- 
foundland,  the  said  bequest  or  donation  was  superseded  or 
affected  by  tbe  last  will  and  testament  of  the  testator  I  or, 
Whether  the  testator's  daughter  was  entitled  to  both  tbe 
amount  of  the  bill  and  the  provision  in  the  will  f 

"4.  Whether,  according  to  the  law  of  Newfoundland,  tbs 
last  will  and  testament  of  the  testator  imports  a  bequest  to 
Charlotte  Mary  Ann  Thomson  of  tbe  whole  beneficial  interest 
in  the  capital  and  residue  of  tbe  trust- estate,  after  deducting 
the  special  legacies  and  provisions  in  tbe  will,  subject  to  the 
condition  involved  in  the  trust- management  created  bj  the 
deed,  that  she  should  not  have  the  disposal  of  the  capital  of 
the  estate,  but  should  only  be  entitled  to  a  certain  proportion 
of  the  income  during  her  life,  and  that  the  trustees  should  ooli 
be  bound  to  pay  to  her  children,  during  minority,  £150  per 
annum,  or  such  sum  as  tbey  might  think  necessary  forsupport 
and  education  t  or,  Whether  it  imports  a  bequest  or  annuity, 
to  her  and  her  children,  of  only  £160  per  annum,  or  sochnnibei 
sum  as  the  trustees  should  think  proper  during  her  lifetime, 
and  until  the  children  obtain  majority  f  or.  What,  according 
to  the  law  of  Newfoundland,  is  tbe  true  import  and  effect  of 
tbe  said  bequest ! 

"  5,  Whether,  according  to  tbe  law  of  Newfoundland,  and 
baring  regard  to  the  act  of  that  island,  1  Will.  IV.  c.  18, 11* 
said  last  will  and  testament  being  signed  and  sealed  in  pre- 
sence of  two  witnesses  only,  is  effectual  to  carry  an  estate, 
consisting  of  lands,  houses,  and  duties  from  land  in  Newfound- 

"  6.  Whether,  according  to  tbe  law  of  Newfoundland,  tie 
said  testator  did,  by  bis  last  will  and  testament,  effectually 
dispose  of  the  residue  of  his  estate,  after  deducting  the  special 
legacies  and  provisions  bequeathed  by  him  !  or,  Whether,  is 
regard  to  such  residue,  the  said  John  Thomson  of  Et  John's 
died  intestate,  or  leaving  said  residue  unappropriated  1 

"7.  In  the  event  of  learned  counsel  being  of  opinion  that, 
In  regard  to  such  residue,  the  said  John  Thomson  of  St  John  • 
died  intestate,  or  leaving  said  residue  unappropriated,  Wbe. 
ther,  according  to  the  law  of  Newfoundland,  and  hating  re- 
gard to  the  said  act  4  Will.  IT.  c.  18,  that  residue,  in  so  far u 
consisting  of  lands  and  honseo,  and  duties  from  land  in  New- 
foundland, passes  to  the  heir-at-law  of  the  said  John  Thomson 
as  real  estate,  or  to  bis  nearest  of  kin  as  personal  estate  f 

"8.  In  the  event  of  learned  counsel  being  of  opinion  that  tbe 
said  residue  passes  as  personal  estate,  Whether,  according  to 
the  law  of  Newfoundland,  and  having  regard  to  tbe  said  net 
of  parliament,  such  residue  is  divisible  into  three  parte,  so  u 
to  exclude  the  executor  of  John  Thomson,  who  survived  tbe 
testator,  and  was  the  son  of  a  predeceasing  brother  of  the  tes- 
tator,— or  into  four  parts,  so  as  to  include  that  person  in  tbe 
division  t" 

The  following  opinion  was  returned  by  Sir  John 
Rom  illy : — 

"The  great  difficulty  in  this  case  arises  from  the  obscurity 
of  the  will  of  the  testator,  and  the  consequent  difficulty  of 
ascertaining  tbe  true  import  of  the  expressions  he  has  need, 
and  upon  which,  in  my  opinion,  none  but  judicial  authority 
can  affix  an  intelligible  meaning.  The  law,  as  applicable  to 
the  case,  does  not  appear  to  mc  to  be  open  to  much  doubt 
of  opinion  that  a  donation  of  X3000  to 


_  ■  testamentary  provision  of  £8000,  in  favour  of  Charlotte  Msrj 
Ann  Thomson,  is  thereby  effectually  or  preferably  charged  on 
the  testator's  estate ;  but  tbat,if  it  was.it  was  in  effect  suspended 
by  the  will,  and  that  the  testator's  daughter  is  not  entitled  to 
both  the  amount  of  the  hill  and  the  provision  in  the  will,  and 
that,  having  accepted  the  latter,  she  must  be  held  to  ban 
elected  to  take  under  the  will. 

"  6.  I  am  of  opinion  that  the  will  of  tbe  testator  is  a  valid 
instrument,  and  effectual  to  pass  the  whole  of  the  real  esttts 
of  the  testator,  situate  in  Newfoundland,  and  that  signal"" 
by  three  witnesses  was  unnecessary. 

"  4.  and  6  The  real  difficulty  in  this  case  appears  to  me  to 
be  tbe  true  construction  to  be  put  on  the  wilL  1  entertain 
little  donbt  but  that  tbe  testator  intended  to  give  bis  property 
or  at  least  so  much  of  his  property  as  would  produce  £150  per 
annum,  to  his  daughter  for  her  life,  and  afterwards  to  be  ap- 
plied for  tbe  support  of  her  children  during  their  minontr, 
and,  upon  attaining  their  majority,  to  be  divided  between  the*) 
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children.  I  cannot,  however,  find  words  In  the  will  sufficient 
to  expreta  that  Intention,  even  assuming  (he  three  lines  ul  the 
bottom  of  page  3  of  the  printed  summons  (and  which  are 
nruitted  In  this  written  copy  of  the  cose,  page  7)  to  form  piirt 
of  the  will;  and  I  am  of  opinion,  that  the  will  gives  the  daugh- 
ter an  income,  subject  to  tlie  discretion  of  the  trustees,  to  the 
extent  of  £150,  and  afterwards  to  her  children  during  tlirit 
minority,  but  that  there  in  no  disposition  ot  the  property  after 
tlie  youngest  child  of  the  daughter  has  attained  twenty  one  ; 
and  if  the  three  lineal  have  above  referred  to,  form  part  of  the 
will,  no  question  arises  on  the  gift  for  chat  it  able  purposes,  as 
that  was  to  arise  only  in  case  the  daughter  die  without  children. 

"  7.  and  8.  I  think  that  the  residue,  after  the  legacies  and 
payments  above  referred  to,  was  undisposed  of  by  the  will,  an  i 
that  it  passed  ax  persona!  estate  to  the  next  of  kin  of  the  testa- 
tor, living  at  the  time  of  his  death,  and,  consequently,  that  it 
ia  divisiblo  into  four  parts — one  of  which  goes  to  the  son  of 
testator's  eldest  brother,  one  to  the  representative  of  second 
brother,  one  to  the  third  brother,  and  the  remaining  one-fourth 
part  to  the  sister.  John  Romillt, 

"Lin.  Inn,  16th  July  1849." 
The  Lord  Ordinary  (Cuninghame),  on  21st  December 
1840,  pronounced  the  following  interlocutor : — 

"  Having  heard  counsel  in  this  action,  and  thereafter  con- 
sidered the  record,  witii  the  will  of  the  late  John  Thomson 
produced,  and  whole  process,  he  requests  that  the  former  case 
nnd  opinion,  together  with  tho  will  and  record,  may  be  again 
laid  before  the  Solicitor-General  of  England,  requesting  him 
to  favour  the  Court  with  his  views  on  reconsidering  the  whole 
matter,  with  reference  to  the  points  more  particularly  suggested 
for  consideration  iu  the  annexed  note. 

"Note.— The  Lord  Ordinary  of  course  adopts  implicitly  the 
opinion  of  tho  learned  connsel  in  England,  on  the  validity  of 
the  will  of  the  deceased  truster,  in  so  far  as  this  is  a  deed'  re- 
gulating the  conveyance  of  real  property  in  an  English  de- 
pendency, which  mast  be  expressed  in  terms,  and  executed  in 
the  form  required,  to  convey  the  different  kinds  of  property 
belonging  to  the  testator  at  his  death,  to  tlie  devisees  or  triis- 
tees  appointed  in  the  will.  The  Lord  Ordinary  must  bo  guided 
as  to  its  validity  solely  by  tho  opinion  of  the  learned  counsel. 
In  that  view,  he  holds  the  opinion  of  the  Solicitor-Genera!  of 
16th  July  1849.  conclusive  that  this  will  is  sufficient  to  carry  the 
real  estate  of  the  testator  ;  and  as  it  is  expressly  laid  down  In 
the  former  opinion,  that  the  will  is  sufficient  to"  pass  the  whole 
real  estate  of  the  testator  In  Newfoundland,  and  afterwards 
that  'the  residue  passed  as  pertmai  estate'  to  the  next  of  kin, 
it  is  supposed  that  the  effect  of  the  will,  by  the  law  of  England, 
was  to  convert  the  whole  property  and  funds  of  the  testator 
into  personal  estate,  vested  in  the  executors  for  liquidation  and 
distribution. 

"  But  these  points  being  fixed,  the  Lord  Ordinary  at  present 
has  serious  doubt,  whether  the  import  or  construction  of  tho 
will  (its  validity  being  unquestionable)  is  purely  and  exclu- 
sively a  question  of  English  law ;  or  if  it  does  not  fall  to  be 
interpreted  and  judged  of  by  the  Court  to  which  the  truBt-es 
are  now  amenable  in  Scotland,  according  to  their  understand- 
ing and  the  plain  interpretation  of  the  words  used,  as  language 
well  understood  in  all  parts  of  the  empire,  and  thus  becomes 
in  fact  a  question  of  International  law. 

"  In  this  view,  if  the  Lord  Ordinary  be  at  liberty  to  Inquire 
into  the  meaning  and  intention  of  the  testator,  as  expressed 
in  his  instrument,  be  would  consider  some  weight  due  to  tho 
clause  fu  the  will,  'I  give  and  bequeath  to  Charlotte  Mary 
Ann  my  gold  watch,  with  all  mgmiteablt  property ;'  and  though 
he  cannot  give  effect  to  the  sort  of  contingent  or  conditional 
provision  in  favour  of  Mrs.  Alexander,  contained  in  the  testa- 
tor's  inter  to  his  executors  of  27th  June  1838,  yet  he  might 
submit  it  to  the  other  Judges  in  the  Court,  how  far  that  letter 
might  not  be  read  or  considered  as  evidence  of  the  extent  of  the 
testator's  Intended  bequest  to  his  daughter  as  made  in  the  will. 

"There  are  other  expressions  also  In  the  will,  andrecent  pre- 
cedents in  this  Court  —See,  in  particular,  Alexander  e.  Alexan- 
der, and  case  therein  referred  to,  in  First  Division  of  the  Court, 
16th  December  1849,  In  which  similar  provisions  of  perpetual 
and  continuous  liferents,  fas  one  reading  the  wilt  here  may 
define  the  provision  to  Mrs.  Alexander),  which  have  been  hcid 
equivalent  to  bequests  of  the  fee  to  the  nominal  lifer  enters.  It 
may  be  considered,  also,  whether  these  principles  may  be  ulti- 


mately entitled  to  any  weight  from  the 
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tors,  which  was  conferred  on  two  execntors  then  rmitnt  in 
Scotland,  and  for  behoof  of  beneficiaries  domiciled  there. 

'■The  Lord  Ordinary,  however,  does  not  feel  himsulf  at  liberty 
to  act  at  present  on  these  views,  till  farther  advised  by  the 
learned  Solicitor  General ;  and  keeping  in  view  the  preceding 
explanation,  tho  question  which  he  submits  generally  to  tho 
consideration  of  the  learned  counsel  is,  whether  the  construc- 
tion of  the  will,  as  a  valid  deed,  depends  on  any  technical  rulo 
of  English  practicr.  or  is  n  question  on  which  any  Court  con- 
versant with  the  langague  in  which  the  will  is  written,  is  en- 
titled and  bound,  alter  due  hearing  of  tho  parties,  to  give  its 
own  judgment  J" 

The  second  opinion  returned  by  Sir  John  Roro.il  ly  was 
as  follows; — 

"  I  have  perused  and  reconsidered  the  case  and  documents 
foirnerfy  laid  before  me,  together  with  the  opluiou  I  gave  upon 
them.  In  answer  to  tile  i.ord  Ordinary's  question,  I  have  no 
hesitation  or  doubt  in  expressing  my  opinion,  that  the  import 
or  construction  of  the  will  is  not  purely  or  exclusively  a  ques- 
tion of  English  law — that  it  does  not  depend  on  any  technical 
rule  of  English  practice— but  that  it  is  a  question  on  which  tho 
Judge  of  any  Cuurt  conversant  with  the  language  in  which  the 
will  is  written,  is  entitled  and  bound  to  give  his  judgment,  ac- 
cording to  his  understanding,  and  the  plain  Interpretation  of 
the  words  used.  Jon.v  Ron ji.it, 

"  Lin.  Inn,  VUh  February  1850." 

"  I  think  it  proper  to  add,  that  I  did  not,  by  the  opinion  I 
gave  formerly,  intend  to  say,  that  I  considered  the  construction 
of  the  wilt  as  to  the  disposition  of  tho  residue,  by  any  means 
clear,  or  free  from  serious  doubt" 

On  advising  the  cose  with  this  additional  opinion,  the 
Lord  Ordinary  (Dundreanan).  on  5th  June  I860,  pro- 
nounced the  following  interlocutor: — 

"  Having  matte  avizandum,  and  considered  the  will  of  the 
deceased  John  Thornton,  with  the'  whole  process — 1st,  Finds 
that  the  fund  in  medio  consists  of  the  succession  of  the  said  John 
Thomson,  who  died  iu  October  1838,  domiciled  in  Newfound- 
land :  2d,  Finds  that  the  said  John  Thomson  left  a  holograph 
last  will  and  testament,  regulating  the  distribution  and  disposul 
of  his  whole  succession,  real  and  personal,  executed  by  him  at 
fcialnt  John's,  in  Newfoundland,  on  the  28th  of  June  1S38,  with 
n  relative  letter,  dated  Saint  John's,  Newfoundland,  27th  Juno 
1838,  addressed  to  James  J.  Grieve  and  John  Sinclair,  the  trus- 
tees under  the  said  will ;  M,  Finds  that  the  law  of  England 
jwevails  in  Newfoundland,  where  the  said  will  and  letter  fell  to 
be  carried  into  effect;  and  that  accordingly  they  must  be  dealt 
with  as  English  instruments,  and  construed,  as  to  their  inten- 
tion, according  to  the  law  of  England  :  i'.h.  Finds  it  proved 
by  the  opinions  of  Sir  John  Romilly,  Solicitor- General  for  Eng- 
land, obtained  under  the  authority  of  the  Court,  andprodaeed 
in  process— (1.)  That  a  donation  of  £3000  to  Charlotte  Maty 
Ann  Thomson,  the  natural  daughter  of  the  testator,  nnd  mo- 
ther of  the  claimant,  was  not  effectually  constituted  by  the 
bill  of  exchange  for  that  sum,  and  relative  letter  of  27th  June 
1SS8,  and  that  no  bequest  or  testamentary  provision  of  £3000, 
in  favour  of  the  said  Charlotte  Mary  Ann  Thomson,  is  thereby 
effectually  or  preferably  charged  on  the  testator's  estate  ;  (2.) 
That  the  will  of  the  testator,  John  Thojoson,  is  a  valid  instru- 
ment, and  effectual  by  the  law  of  England  to  pass  the  whole 
of  the  real  estate  of  the  testator  situated  in  Newfoundland  ; 
(8.)  That  by  the  law  of  England,  the  will  in  question  gives  tho 
mid  Charlotte  Hary  Ann  Thomson  an  annual  income,  subject 
to  the  discretion  of  the  trustees  under  the  deed,  to  the  extent 
of  £150,  and  afterwards  to  her  children  during  their  minority, 
but  that  there  is  no  disposition  of  the  property  by  the  testator 
after  the  youngest  child  of  the  said  Charlotte  Mary  Ann  Thom- 
son shall  have  attained  majority ;  (4  )  That  the  residue  of  the 
estate,  after  securing  the  whole  special  legacies  provided  in  the 
settlement,  was  undisposed  of  by  tho  will,  and  that  it  passed 
as  personal  estate  to  tho  next  of  kin  of  the  testator  living  at 
the  time  of  his  death  :  Therefore,  repels  the  claim  of  the  pre- 
sent claimant  to  the  foresaid  sum  of  £8000,  with  interest  from 
the  death  of  the  testator',  and  to  the  whole  capital  and  residue 
of  his  estate,  after  deducting  the  special  legacies  provided  in 
the  settlement,  or  to  any  part  or  portion  of  the  said  capital  or 
residue :  Banks  and  prefers  the  claimant,  subject  to  tho  dts. 
oretlon  of  the  trustees  under  the  will,  to  an  annual  Income  not 
exceeding.  £160  sterling,  aye  and  until  the  claimant,  the  only  . 
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surviving  child  of  the  marriage  between  the  (aid  Walter  Alex- 
ander and  tho  ?aid  Charlotte  Mary  Ann  Thomson,  shall  attain 
majority,  and  decerns;  reserving  all  questions  of  expenses: 
Quoad  ultra,  appoints  the  case  to  be  enrolled,  with  ■  view  to 
thu  further  disposal  of  the  cat.so. 

"JVVr. — Tile  preceding  iuteilocutor  proceeds  on  the  footing, 
that  the  competition  in  this  case  involves  the  distribution  of 
a  foreign  succession  under  a  foreign  will,  and  that  the  impoit 
and  effect  of  this  will,  in  all  its  parts,  hits  been  conclusively 
ascertained  by  the  opinion  of  a  foreign  lawyer,  obtained  for 
that  purpose,  with  the  sanction  of  the  partita,  and  under  the 
authority  of  the  Court.  Unlets  in  so  faros  it  obtains  some 
sanction  from  the  noto  subjoined  to  the  interlocutor  of  the 
former  Lord  Ordinary,  of  iilst  December  1819,  the  Lord  Ordi- 
nary has  been  unable  to  discover  any  authority  for  a  pica,  not 
indeed  clearly  indicated  in  the  record,  hut  strongly  relied  on 
by  the  counsel  for  the  claimant  at  tho  debate,  that  the  opi- 
nions of  Sir  John  ltom illy  are  only  conclusive  of  the  intention 
and  effect  of  the  will  in  question,  in  so  far  as  they  rest  upon 
technical  or  peculiar  grounds  of  English  law ;  and  that,  in  all 
other  respects,  the  instrument  is  liable  to  be  construed  by  tho 
Courts  of  Scotland  'according  to  their  understanding,  and  the 
plain  interpretation  of  tho  words  used,  as  language  well  under* 
stood  in  all  parts  of  the  empire,  and  thus  becoming  in  fact  a 
question  of  international  law.'  Tho  Lord  Ordinary  cannot 
concur  in  this  principle  ;  and  ho  thinks  that  in  almost  every 
case  It  would  lead  to  very  difficult  and  embarrassing  distinc- 
tions. Sines  the  decision  of  Trotter's  case,  in  1826,  lie  had 
supposed  it  to  be  a  settled  point,  that  the  intention  of  a  foreign 
will  or  instrument  is  in  nil  respects  a  question  of  foreign  law  ; 
and  that  being  matter  of  fact  in  this  Court,  It  forms  tho  proper 
subject  of  proof,  either  by  the  judgment  of  a  foreign  Court,  or 
the  opinions  of  foreign  lawyer?.  This  principle  was  applied 
In  Trotter's  cose,  where  the  question  was,  whether  a  will  exe- 
cuted by  a  paity  in  India,  expressed  an  intention  to  carry  heri- 
tage in  Scotland  F  It  was  there  maintained,  in  supporting  a 
reclaiming  note  .ic.iinst  ajudgment  of  the  Court  giving  cfiect 
to  the  opinions  of  English  lawyer*  in  construing  the  will,  that 
the  intention  of  tho  testator  as  to  the  disposal  of  his  Scotch 
heritage,  'depended,  not  on  any  technical  construction  of  tho 
terms  used — which  could  only  be  properly  ntoilod  to  in  con- 
sidering whether  the  terms  were  legally  sufficient  to  carry  tho 
Intention  into  effect— but  on  the  common  sense  and  colloquial 
meaning  of  the  lim-un-jr  employed,  which,  in  the  present  case, 
shewed  a  clear  intention  on  the  part  of  the  testator  of  including 
under  his  settlement  all  his  real  property,  wherever  situated, 
so  that  there  was  no  necessity  for  having  recourse  to  English 
lawyers,  which  could  lie  no  guide  on  such  a  question.'  To  Ibis 
it  was  answered,  that  'in  ascertaining  the  intention  of  a  party 
M  expressed  in  his  will,  the  true  rule  of  con  struct  ion  was  ac- 
cording to  the  law  of  the  country  of  his  domicile,  the  legal 
language  of  which  he  was  held  to  speak,  and  that  such  cou' 
struction  was  therefore  matter  of  law,  which  being  here  u  ques- 
tion of  foreign  law,  could  only  be  determined  by  the  opinion  of 
foreign  lawyers.'  The  Court,  with  tho  single  dissenting  voice  of 
Lord  AUoway,  adhered,  and  gave  effect  to  the  English  opinions 
in  construing  the  will.  At  the  advising,  the  Lord  Justice- 
Clerk  said — 'I  remain  of  opinion,  that  the  course  we  adopted,  of 
requiring  the  opinion  of  English  lawyers,  is  that  wo  arc  bound 
to  take  in  deciding  cases  like  this,  having  reference  to  the 
meaning  of  English  deeds.  Our  former  erroneous  course,  of 
Judging  of  English  deeds  without  such  assistance,  was  corrected 
by  the  reversals  of  the  decisions  of  the  Court  in  the  cases  of 
D  Lindas,  of  Wilson,  and  of  Douglas,  shortly  after  which  the 
Bourse  was  adopted  which  lias  properly  been  followed  here. 
Tho  opinions  which  have  been  obtained  in  this  case  are  quite 
decisive,  and  must  bo  taken  as  matter  of  fact.'  Lord  Glnilce 
said,  'that  he  could  conceive  cases  where  the  expression  of  will 
Is  so  explicit,  that  it  would  tearaly  be  necessary  to  apply  lo 
English  lawyers  ;  but  whenever  we  come  to  infer  intention,  we 
must  have  recourse  to  English  law.' 

'■The  same  principle  was  carried  still  further  in  the  case  of 
the  A bci detin  bunking  Company,  where  a  question  arose  as  (o 
the  effect  of  a  charge  for  payment  of  a  bill  drawn  by  a  Scot- 
tish banking  company  on  an  English  bank,  in  favour  of  an 
EnglUh  party.  This  being  an  English  transaction,  the  Court 
held,  that  the  liability  of  the  Scottish  Company  for  the  bill 
depended  upon  the  law  of  England ;  and  accordingly  a  special 
case  was  prepared,  stating  the  circumstances,  in  point  of  fact, 
under  which  tho  question  arose,  upon  which  the  opinion  of 


Maberly,by  voluntarily  delivering  over  the  said  bill  of  exchange 
for  £7o0,  and  cash  to  his  clerk  Hartley,  for  the  purposes  of  the 
bazaar,  make  a  fraudulent  delivery  of  his  goods  and  chattels  t 
and  was  tho  delivery  of  the  said  hill  to  Maberly.Caocor.dCo., 
and  in  part  discharge  of  debt,  the  term  of  credit  of  which  had 
not  elapsed,  and  without  any  application  for  payment,  such  a 
fraudulent  or  illegal  act  as  will  bar  them  from  recovering  pay- 
ment of  the  said  bill  V  To  this  the  answer  of  counsel  wis- 
'  These  arc  questions  of  fact  for  tho  determination  of  a  jury, 
not  of  law;  but  upon  the  statements  in  the  special  case,  there 
is  certainly  no  evidence  to  establish  a  case  of  fraudulent  trans- 
fer, or  of  such  a  fraudulent  and  illegal  actas  would  prevent  Ik* 
holder  from  recovering.'  The  Aberdeen  Company  reclaimed 
against  an  interlocutor  of  the  Lord  Ordinary  giving  effect  to 
this  answer,  contending  that  it  related  to  matter  of  fact,  sod 
could  not,  therefore,  In  a  great  question  of  law,  be  received  u 
authoritative.  The  Court,  however,  unanimously  adhered,  the 
Lord  Justice  Clerk  stating,  that  ho  considered  it  quite  regular 
in  '  counsel  to  say,  allowing  the  subject  of  it  to  be  a  question 
of  fact,  I,  as  an  English  lawyer,  hold  the  facta  not  to  amount 
to  fraud.'  '  I  do  not  think  it  was  out  of  Sir  William  Folktt'j 
province  to  moke  this  answer.  Then,  as  to  the  sixth  query, 
docs  it  not  embrace  everything  in  the  case  T  He  answers  to 
this  emphatically,  that  if  the  action  had  been  brought  in 
England,  and  the  facta  proved  at  the  trial  hod  been  these 
stated  in  the  special  verdict,  he  thinks  the  party  would  bsre 
been  entitled  to  recover.'  If,  then,  in  such  a  case  aa  this,  the 
Court  are  to  be  guided,  in  construing  the  effect  of  facts  upon 
an  English  transaction,  by  the  opinions  of  English  lawyers,  it 
does  appear  that,  a  fortiori,  the  same  course  ought  to  be  fol- 
lowed in  ascertaining  the  intention  of  an  English  instrument. 
"  Tho  whole  matter  came  again  to  be  reconsidered  In  the  esse 
of  Lord  Craustonn  against  Cuniogbame.  The  question  there 
turned  on  the  Intention  of  an  English  will;  and  a  joint  cue 
having  been  prepared  under  the  authority  of  the  Lord  Ordi- 
nary, it  was  laid  before  Mr.  Pembcrton,  who  returned  an  opi- 
nion upon  it.  At  this  stage  of  t  lie  proceedings,  the  claimant, 
Cnninghame,  moved  the  Lord  Ordinary  to  send  the  cue  of 
English  counsel  for  reconsideration ;  and  in  the  event 


'  Whether,  in  coming  to  this  conclusion,  they  proceeded  in 
any  degree  upon  any  peculiar  rule  or  authority  in  the  law  of 
England,  or  upon  any  settled  construction  which  that  law  bed 
attached  to  any  of  the  words  and  phrases  used  in  the  said  will, 
or  to  the  ordei  in  which  its  several  clauses  and  provisions  ire 
introduced;  or  whether,  on  the  other  hand,  they  looked  at  the 
words  occurring  In  the  will  as  used  in  their  ordinary  accepta- 
tion, and  went  entirely  upon  such  a  balance  of  common  pro. 
liabilities  as  might  have  been  equally  woll  deduced  by  the 
Judges  of  any  other  country  whore  the  same  ride  of  giving 
effect  to  testaments  according  to  the  will  and  intention  of  the 
testator,  prevailed  !'  There  was  also  a  second  query  proposed, 
which  it  Is  unnecessary  to  quote,  but  lis  object  was  to  ascertain 
the  course  which  a  court  of  law  or  equity  in  England  wonld  fol- 
low with  reference  to  a  similarqucstii  in  of  intention  raised  under 
a  Scotch  instrument.  The  Lord  Ordinary,  Jeffrey,  before  answi', 
remitted  of  new  to  Mr.  Pumberton  to  reconsider  bis  former 
opinion,  and,  if  adhered  to,  u>  answer  these  additional  queries. 
Uis  Loidsblp,  at  the  same  time,  explained  in  a  note,  that  what- 
ever the  leaning  of  his  mind  might  be,  he  '  bad  formed  no 
decided  opinion  as  to  what  maybe  the  legal  effect  of  the  learned 
counsel  answering  the  additional  queries  in  the  way  Mr.  Con- 
ini:hanie  wishes  him  to  answer,  but  he  thinks  it  desirable,  be- 
fore deciding  as  to  that  or  any  other  point,  that  these  answers 
should  be  obtained,'  .  Lord  Cranstoun  reclaimed,  relying  on 
the  cases  of  Trotter,  and  of  the  Aberdeen  Bank,  and  contending 
that  there  ought  to  be  no  remit  of  new  to  English  counsel— 
that  the  opinion  already  obtained  was  conclusive  of  the  whole 
matter,  being  equivalent  to  the  decision  of  an  English  Court— 
and  that  there  was  no  room  whatever  for  applying  Scotch  rules 
of  constiuction  to  any  portion  of  an  En  gush  will.  These  views 
were  answered  very  much  upon  the  ground  taken  in  the  note 
of  the  former  Lord  Ordinary  in  the  present  cose ;  bat  the  Court, 
'  looking  (o  the  proceedings  in  the  cause,  and  the  terms  upon 
which  the  opinion  of  English  counsel  had  been  obtained,  held 
that  they  were  not  entitled  to  go  back  to  Mr.  Pemberton,  or 
open  up  his  opinion, and,  accordingly,  recalled  the  luterloentor, 
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end  remitted  to  the  Lord  Ordinary  to  apply  the  opinion  of 
English  counsel. ' 

"  Looking  to  this  cue,  then,  as  an  authority,  the  Lord  Ordi- 
nary, with  all  deference,  could  not  have  concurred  in  the  pro- 
priety of  the  second  remit  to  Sir  John  Bomilly,  made  under 
the  interlocutor  of  2 1st  December  1 849,  and,  for  the  same  reason, 
be  in  not  mored  by  the  second  opinion  obtained  from  that 
learned  person.  He  adheres  to  Ma  original  opinion  upon  the 
construction  and  Intention  of  the  will  of  the  deceased  John 
Thomson,  while  he  states,  '  that  It  does  not  depend  exclusively 
on  any  technical  rule  of  English  practice,  but  that  it  is  a  ques- 
tion on  which  the  Judge  of  any  Court,  conversant  with  the 
language  in  which  the  will  is  written,  is  entitled  and  bound 
to  give  his  judgment  according  to  bis  understanding,  and  the 
plain  interpretation  of  the  words  used.'  This  is  in  termini's  an 
answer  to  the  precise  queries  whicii  the  Court  refused  to  pat 
to  Mr.  Pemberton  in  Lord  Cranstoun's  case,  in  the  same  cir- 
cumstances in  which  this  case  stood,  at  the  date  of  the  second 
remit  to  Sir  John  Bomilly;  and,  therefore,  the  Lord  Ordinary 
declines  to  give  effect  to  his  second  opinion  as  any  ground  for 
departing  from  the  well  established  rule  of  this  Court,  that 
the  intention  of  a  foreign  will  resolves  into  aquestion  of  foreign 
Uw,  and  must  be  ascertained  at  matter  of  fact,  in  all  its  extent, 
cither  by  the  decision  of  a  foreign  Court,  or  the  opinions  of 
foreign  lawyers." 

Alexander  reclaimed,  and  contended,  that  the  Court 
were  entitled  and  bound  to  construo  the  will  without 
reference  to  the  construction  adopted  by  Sir  John  Ro- 

At  advising, 

Lord  Jutlia-GeatraL — Since  heating  counsel  In  this  cause,  I 
have  reconsidered  the  Lord  Ordinary's  interlocutor,  and  the 
various  cases  referred  to,  and  I  am  very  clearly  of  opinion  that 
the  judgment  ought  to  be  adhered  to. 

I  agree  with  the  Lord  Ordinary,  that  the  principle  he  has 
followed  in  tliis  case  is  one  that  is  firmly  fixed  by  the  decisions 
lie  ins  referred  to — namely,  that  where  a  question  ns  to  the 
true  import  ai  id  effect  of  a  will  or  deed  executed  in  England, 
or  where  English,  law  must  rule,  that  the  inquiry,  what  that 
law  is  in  deciding  such  question,  is  a  matter  of  fact  which  we 
roust  take  as  expounded  to  us  by  English  counsel,  when  their 
opinion  is  resorted  to. 

The  first  case,  but  which  has  not  been  adverted  to  In  that 
cow  before  us,  in  which  the  principle  may  be  considered  to 
have  been  deliberately  determined,  waa  that  of  Bobertson  and 
Tutors  r,  Sarah  Emily  Bobertson  and  her  Tutor  as!  Ulan,  on 
16th  February  1810,  in  the  report  of  which  the  opinions  of 
the  Judges  „f  the  Second  Division  are  fully  stated,  and  where 
a  majority  decided  entirely  in  conformity  with  the  subsequent 
judgment  of  the  same  Division  In  the  case  of  Trotter  «.  Trotter 
iu  182B,  which  was  carried  to  appeal,  and  ultimately  decided 
by  Lord  Eldon  on  10th  June  1829. 

In  order  to  ace  that  the  principle  adopted  in  tbe  interlocu- 
tor of  Loid  Duudrcnnan,  now  under  review,  woe,  in  that  case 
cf  Trotter,  most  fully  sanctioned  by  the  Boose  of  Lords,  when 
presided  over  by  as  high  an  authority  as  ever  influenced  its 
decisions,  it  is  only  necessary  to  look  to  the  report  of  Wilson 
and  Shaw,  in  their  appeal  cases. 

The  arguments  of  the  appellants  and  respondent  are  thus 
stated  and  disposed  of  by  the  Lord  Chancellor  on  delivering 
JnJgmcut : — 

Pleaded  by  "  Appcllanti—lit,  This  is  a  question  of  equity.  A 
court  will  not  permit  a  party  to  take  that  which  cannot  be  his 
but  by  virtue  of  thediapositioii  of  tho  will,  and,  atthesamctlme, 
to  keep  what,  by  the  same  will,  is  given,  or  intended  to  be 
given,  to  another  person.  No  person  can  accept  and  reject  the 
same  instrument.  That  rule  is  common  to  both  England  and 
(Scotland.  In  order  to  apply  this  rule,  it  is  ouly  necessary  to 
inquire,  Whether  the  testator  baa  plainly  and  unequivocally 
expressed  his  intention  to  pass  both  heritable  and  moveable 
property  J  The  terms  of  the  will,  and  the  admitted  extraneous 
tire u Distances,  shew  that  ho  did  intend  to  convey  his  move- 
ables in  India,  and  his  whole  property  in  Europe,  without 
distinction.  With  that  reading,  the  expressions  of  tbe  will 
are  lucid  and  consistent ;  but,  according  to  the  respondent's 
view,  the  terms  cease  to  receive  their  ordinary  and  authorised 
acceptation.  The  testator  may  nave  been  in  a  mistake  when 
he  thought  that  both  real  and  personal  property  could  he  ad- 


ministered and  divided  by  executors ;  but  if  he,  totidtm  vtrlU, 
or  by  plain  inference,  did  by  intention  pass  both  to  be  held 
for  the  behoof  of  the  legatees,  that  Is  enough  to  support  the 
appellants'  doctrine.  Tbe  respondent,  therefore,  in  seeking  to 
hike  the  heritable  property,  acta  against  conscience,  and  de- 
feat* the  testator's  purpose  ;  and,  if  he  persists  in  claiming  as 
heir-at-law,  must  leave  all  the  moveables  to  the  legatees.  2d, 
The  opinion'*  of  the  English  counsel  may  be  well  founded,  and 
yet  not  touch  the  present  question,  this  Is  not  a  suit  as  to 
real  estate  In  England,  but  as  to  Scotch  heritable  bonds ; 
and  although  it  may  be  necessary  to  resort  to  tho  opinions  of 
foreign  luwyers  to  clear  up  mere  technical  and  formal  difficul- 
ties In  foreign  instruments,  no  such  necessity  exists  to  discover 
what  wss  the  intention  of  the  party  bv  whom  the  Instrument 
was  executed.  The  Scotch  courts  ought  to  have  light  enough 
In  themselves  to  determine  that  point ;  and  reference  to  Eng- 
lish authority  should  be  tbe  more  avoided  in  the  present  mat. 
ter,  as  the  very  question  of  intention  seems,  in  the  law  of 
England,  to  be  dependent  on  names  and  technical  vie  its.  But 
If  tbe  Scotch  courts  are  to  decide  on  the  intention,  no  diffi- 
culty can  remain  as  to  the  result  The  terms  of  the  will,  al- 
though  uot  Burhciont  feudally  to  pass  the  heritage,  leave  no 
doubt  that  dtfatto  he  did  intend  both  heritage  and  moveables 
to  be  held  for  tbe  legatees." 

Amu-ered  by  "  Rnpondent—l.  Before  evidence  of  Intention 
can  be  gained,  tbe  will  must  be  expounded  ;  but  as  it  is  de- 
puted by  what  law  that  exposition  is  to  be  made,  that  inquiry 
*  have  precedency.    The  testator's  will  must  be  regulated 


tbe  English  law — the  law  which  regulated  hie  moveable  suc- 
cession. India  was  the /onus  domicilii  ti  contractu*,  and,  in  the 
eye  of  tbe  law,  tbe  (etui  rri  tita.  In  Inquiring,  therefore,  what 
the  testator  meant,  recourse  must  be  had  to  tho  English  law. 
It  is  only  that  law  which  can  give,  as  it  were,  the  legnl  trans- 
lation of  the  will.  His  intention  must  be  held  to  be  what  tho 
English  law  decides;  nod  there  Is  no  more  room  nor  excuse 
for  interposing  the  Scotch  law  on  that  point,  than  if  it  were 
proposed  to  adjudicate,  according  to  Scotch  principles,  what 
was  the  kind  of  English  property  which  tbe  words  passed. 
There  is  no  authority  for  limiting  this  doctrine  to  mere  tech- 
nical expression.  It  is  a  general  rule,  and,  If  departed  from, 
would  lead  to  the  utter  defeat  of  a  testator'!  real  Intentions, 
aud  create  collision  In  the  judgments  of  the  two  countries.  The 
proper  court  in  which  this  question  ought  to  have  been  tried, 
was  an  English  or  Indian  court ;  and  they  certainly  would 
not  have  looked  to  the  law  of  Scotland  for  the  means  of  reach- 
ing the  testator's  intention.  Besides,  It  is  only  ex  comitate  that 
the  Scotch  courts  entertain  an  English  will,  where  the  object 
is  to  affect  indirectly,  through  tbe  English  will,  Scotch  heri- 
tage; but  still  tho  will  must  be  construed  according  to  tbe 
law  of  England.  Formerly,  no  doubt,  tho  Scotch  courts  were 
in  tbe  use  of  giving  their  own  interpretation  of  such  foreign 
deed  as  they  bad  occasion  to  decide  upon  ;  but  this  practice 
was  corrected  by  a  series  of  reversals  by  the  House  of  Lords, 
and  latterly  baa  been  altogether  abandoned.  Foreign  law  is  a 
fact,  and  must  be  proved  as  a  fact ;  and,  when  proved,  must 
be  acted  upon  as  mch." 

After  buefly  stating  the  facts  of  the  case,  the  Lord  Chan- 
cellor proceeded  as  follows : — "  One  question,  and  a  most  ma- 
terial and  important  question,  was,  how  tho  will  which  was 
executed  in  India  was  to  be  interpreted  '. — by  what  law  T    It 


law  of  the  land  where  It  wi 


e,  and  where  the  testator  had 


.     .  i  by  the  Court 

below,  that  although  that  will  was  the  subject  of  judicial  in- 
quiry in  the  courts  of  Scotland,  the  same  rule  was  to  bo  ap- 
plied to  the  interpretation  of  it,  as  if  the  will  bad  been  the 
subject  of  consideration  and  adjudication  In  tbe  courts  of  Eng- 
land. I  think  the  Court  of  Session,  in  this  respect,  decided 
with  perfect  correctness. 

"  Tbe  next  question  was,  how  the  Court  of  Session  were  to 
ascertain  what  tbe  law  or  England  was  with  respect  to  this 
will  ? — how  this  will  was  to  be  interpreted,  according  to  the 
law  of  India,  or,  In  other  words,  according  to  the  law  of  Eng- 
land !  They  followed  that  course  which  had  been  adopted  on 
other  occasions,  tn  tho  cases  of  Robertson  v.  Bobertson,  Wight- 
man  ■'.  Oelile's  Trustees,  and  other  caws — the  course  which, 


REPORTS  OF  CASES  DECIDED 


[Doc.  lft, 


the;  have  been  in  thu  habit  of  taking  to  ascertain  how  the 
law  r.tood — namely,  to  direct  a  case  to  be  prepared,  stating  all 
the  circumstances  necessary  far  the  purpose  of  railing  the  ques- 
tion of  law,  for  the  opinion  of  lawyers  in  thia  country.  Accord- 
ingly, by  one  of  the  interlocutory  decrees,  it  was  directed  that 
cases  should  be  stated  on  both  sides.  It  was  afterwards  agreed, 
that  a  joint  case  should  be  stated,  with  the  concurrence  of 
both  parties  ;  and  that  the  opinion  of  the  present  Vice-Chan- 
celiur  and  the  present  Attorney  General  should  be  taken  with 
respect  to  the  import  of  this  will,  according  to  the  law  of  Eng- 

"  My  Lords,  it  was  said  at  the  bar — and  I  sec  by  the  papers 
it  was  also  argued  below — that,  in  cases  of  this  description,  it 
it  not  u  treasonable  that,  when  any  technical  points  arise  in 
the  ci  ns  ruction  nf  a  will  of  this  description,  the  Court  of  Ses- 
sion r  ho  ild  resort  to  the  opinion  of  Lawyers  of  the  country 
where  the  will  or  instrument  was  executed  ;  but  that  this  ap- 
plies only  to  technical  expressions — that,  where  a  will  is  ex- 
Eiressed  in  ordinary  language,  the  Judges  of  the  Court  of  Scot- 
ind  nre  as  competent  to  put  a  proper  construction  Upon  It, 
as  judges  or  lawyers  of  the  country  where  the  will  was  exe- 
cuted. But,  my  Lords,  the  Judges  below  were  not  of  that 
opinion  ;  and  it  is  impossible,  as  it  appears  to  me,  that  such  an 
opinion  can  be  reasonably  entertained.  A  will  must  be  inter- 
preted according  to  the  law  of  the  country  where  it  is  made, 
and  where  the  party  making  the  will  has  his  domicile.  There 
are  certain  rules  of  construction  adopted  in  the  courts,  and  the 
expressions  which  are  made  use  of  in  a  will,  and  the  lan- 
guage of  a  will,  base  frequently  reference  to  those  rules  of  con- 
struction; and  it  would  be  productive,  therefore,  of  the  most 
mischievous  consequences,  and  in  many  instances  defeat  the 
intention  of  the  testator,  if  those  rules  were  to  be  altogether 
disregarded,  and  the  judges  of  a  foreicn  court,  (which  it  may 
be  considered,  in  relation  to  the  will),  without  reference  to 
that  knowledge  which  it  ii  desirable  to  obtain  of  the  law  of 
the  country  in  which  the  will  was  made,  were  to  interpret  the 
will  according  to  their  own  rules  of  construction.  That  would 
also  be  productive  of  another  inconvenience — namely,  that 
the  will  might  have  a  construction  put  upon  it  in  the  English 
courts,  different  from  that  which  might  be  put  upon  it  in  the 
foreign  country.  It  appears  to  me,  my  Lords,  that  there  is  no 
solid  ground  for  the  objection  ;  but  that,  where  a  will  is  exe- 
cuted in  a  foreign  country  by  a  person  having  his  domicile  in 
that  country,  with  respect  to  that  person's  property,  the  will 
must  be  interpreted  according  to  the  law  of  the  country  where 
ft  is  made.  It  must,  if  it  comes  into  question  in  any  proceed- 
ing, have  the  same  interpretation  put  upon  it  as  would  be  put 
upon  it  In  any  tribunal  of  the  country  where  it  was  made. 
It  appears  to  me,  therefore,  that  the  Judges  were  perfectly 
right  in  directing  the  opinion  to  be  taken  of  English  lawyers 
of  eminence,  with  respect  to  the  import  and  construction  of 
this  will  according  to  the  law  of  England." 

'■  The  House  of  Lords  ordered  and  adjudged,  that  the  inter- 
locutors complained  of  be  affirmed." 

In  regard  to  what  has  been  stated  in  the  second  opinion  of 
the  Attorney-General  in  this  case,  which  Lord  Cunfngbame 
thought  fit  to  require,  I  can  bardly  persuade  myself  that  he 
would  have  expressed  himself  as  hu  has  there  done,  had  his 
attention  been  directed  to  the  above  clear  and  unhesitating 
opinion  of  Lord  Eldon,  delivered  in  the  case  of  Trotter. 

The  Lord  Ordinary  litis  farther  referred  to  later  cases  as  con- 
formable to  that  of  Trotter— namely,  that  of  Maberly  and  Lord 
Cranstoun.  I  agree  in  holding  that  the  first  of  them  was  de- 
cided, in  the  Second  Division,  where  I  then  presided,  on  the 
precise  same  principle  of  giving  effect  to  the  opinion  of  English 
counsel  as  to  what  the  law  of  England  was  on  the  facia  in  tbe 
adjusted  case  before  them,  as  had  been  followed  in  tile  case  of 
Trotter.  And  though  a  second  opinion  had  been  directed  by 
Lord  Jeffrey  in  the  case  of  Cranstouo,  as  was  here  done  by 
Lord  Cuninghame,  but  not  sanctioned  by  the  Second  Division, 
in  consequence  of  the  course  that  had  been  followed,  nothing 
certainly  was  decided  that  can  impair  tbe  weight  of  the  case 
of  Trotter. 

I  can  have  no  difficulty,  therefore,  in  the  present  case,  in 
adhering  to  the  judgment  pronounced  by  Lord  Dundrennan, 
and  think  that  any  other  decision,  by  attempting  to  conjec- 
ture what  the  testator's  intention  was,  would  be  a  total  depar- 
ture from  a  fixed  and  settled  rule  of  law,  founded  on  the  most 
solid  principles. 

Lord"    m 


Lord  FuJirrlon.— The  only  question  now  before  ns  is,  whether 
or  not  we  are  bound  to  give  judgment  In  terms  of  the  opinion 
originally  obtained  from  the  English  counsel,  explained  as  that 
opinion  U  by  the  addition  made  on  the  second  remit  from 
the  Lcrd  Ordinary-  The  learned  gentleman,  in  that  explana- 
tion,states,  in  explicit  terms,  that  bis  construction  ofthed.nl 
does  not  rest  on  any  fixed  rule  of  the  law  of  England,  but  thai 
the  question  is  one  on  which  any  Judge  conversant  with  tlw 
English  language,  is  entitled  and  bound  to  give  bis  judgment 

In  cnterinii  upon  tbe  question,  I  may  Bay  that  I  am  act 
moved  by  soma  of  tbe  considerations  which  have  been  pressed 
on  us  in  argument  on  both  sides.  In  the  .first  place,  I  cannot 
see  that  any  point  of  the  case  wot  withheld  from  the  English 
counsel  by  the  terms  of  the  original  remit.  He  was  asked  to 
give  his  opinion  on  the  whole  import  of  the  documents  laid 
before  him.  It  was  admitted  on  tbe  part  of  the  claimants,  the 
Alexanders,  that  the  effect  of  the  doed  in  regard  to  tbe  resi- 
due,  was  before  him  ;  and  that  is  just  as  much  a  question  of 
construction,  as  the  import  of  the  deeds  in  regard  to  the  an- 
nuity of  £160.  The  opinion,  on  both  points,  stands  precisely 
on  the  same  footing,  and  must  be  i  .calt  with  in  the  same  way. 

Ou  the  otiier  hand,  I  cannot  assent  to  the  proposition,  main- 
tained by  tbe  other  claimants  the  Thomsons,  that  the  circum- 
stance of  their  competitors  going  to  issue  on  the  English  lair, 
and  joining  in  the  remit  to  the  English  counsel,  binds  dour, 
those  competitors  to  any  special  admission  of  the  authority  of 
the  English  opinion.  It  is  true  they  went  to  issue  on  tlia  law 
of  England,  or  Newfoundland,  which  is  the  same.  And,  ac- 
cordingly, they  allow  that  they  may  be  bound,  and  are  boiwil 
by  the  opinion,  in  so  far  as  regards  the  law  of  England;  bnt 
in  relation  to  the  points  now  iu  dispute,  what  they  maintain 
is,  that,  according  to  the  statement  of  the  English  counsel  him- 
self, that  opinion  is  no  opinion  on  the  law  of  England,  but 
merely  a  private  construction  of  certain  dubious  forms  of  ex- 
pression, which  never  have,  by  tbe  law  of  England,  been  autho- 
ritatively construed. 

The  question  then  is,  whether  we  are  bound  to  give  judg- 
ment agreeably  to  the  opinion  of  that  counsel,  on  the  mean- 
ing of  this  will ;  while  he  admits  that  it  is  only  bis  private 
opinion,  as  distinguished  from  any  authoritative  exposition  of 
the  true  sense  of  the  dubious  terms,  by  the  law  of  England 

If  I  could  consider  the  question  as  entirely  open,  I  must  say 
that  I  should  be  rather  disposed  to  share  the  opinion  evidently 
held  by  Lord  Jeffrey  in  the  cose  of  Cranston  n,  u  well  as  tlw 
Lord  Ordinary  (Cuninghame)  in  the  present  case. 

It  is  true  wa  are  obliged  to  refer  to  the  evidence  of  foreign 
law,  in  matters  apparently  involving  the  legal  force,  as  well 
as  the  construction  of  deeds  executed  in  a  foreign  country.  In 
so  far  as  regards  technicalities,  on  the  observance  of  which 
the  validity  of  the  deed  depends,  thu  lex  loci  must  afford  the 
test  of  that  validity ;  and  even  in  the  matter  of  construction, 
we  are  bound  to  hold  that  the  party  using  certain  terms  or 
certain  forms  of  expression,  use*  tbum  in  the  sense  which  the 
law  of  the  place  of  execution  has  attached  to  them.  This  is 
no  doubt  but  a  fiction,  particularly  when,  as  in  the  present 
case,  the  deed  bos  been  framed  by  a  person  who  seems  as  little 
acquainted  with  tho  rules  of  law,  as  with  those  of  grammar 
But  still  it  Is  thu  only  general  rule  which  the  case  admits  of; 
and  if  un  uninatructed  party  will  meddle  with  such  edge-tools 
as  deeds  of  conveyance,  be  must  take  the  consequence  of  the 
rash  employment  of  weapons  which  may  cut  his  own  fingers. 
But,  looking  at  tbe  principle  on  which  alone  tbe  rule  rests,  I 
cannot  see  why  it  should  be  carried  beyond  the  fair  applies* 
tion  of  that  principle. 

If  a  party  uses  expressions  technically  hearing  a  particular 
meaning  by  the  lex  loci,  that  must  be  held  to  be  tbe  only  mean- 
ing to  which  we  can  give  effect.  But  again,  eveu  in  the  mo 
of  terms  or  forms  of  expression,  not  properly  technical,  we  ran 
easily  see  how  matter  originally  of  construction,  may  gro* 
into  matter  of  law.  When  expressions  in  themselves  loots  or 
dubious,  have  been  construed  by  judicial  determination,  tnal 
determination  becomes  tbe  lee  tod,  ill  repaid  to  all  language 
identical,  or  so  nearly  similar,  as  to  be  considered  identical. 
And  those  technicalities,  or  that  judicial  construction,  may  I" 
held  facts,  of  which  the  opinion  of  the  foreign  lawyer  is  the 
appropriate  evidence. 

But,  then,  the  application  of  this  principle  seems  to  require, 
that  the  foreign  lawyer  should  be  able  to  say,  on  his  profes- 
sional authority,  that  there  is  law  fixing  the  meaning  of  the 
terms  of  the  deed,  either  by  technical  appropriation,  or  byjo- 
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d'uisl  and  authoritative  construction.  If  he  reports  that  there 
Is  neither  one  nor  another,  there  is  in  truth  no  fait,  cstablish- 
rJ  hy  bis  evidence,  by  which  the  Court  requiring  evidence  can 
lie  informed.  The  only  fact  is  the  existence  of  foreign  law  ; 
mid  if  he  6a ya  there  is  no  existing  law  on  the  matter,  the  fact 
is  none,  at  least  the  only  fact  on  which  hie  testimony  is  asked. 
Ii  may  bo  that  the  foreign  lawyer  has,  as  happens  here,  bis 
o«n  opinion  as  to  the  meaning  of  the  deed.  But  that  does  not 
seem  to  me  to  be  the  proper  subject  of  the  reference  to  him — 
which  is,  not  what  be  thinks,  but  what  he  says,  on  his  profes- 
sional authority,  the  courts  of  his  country  aie  bound,  by  their 
own  law  and  practice,  to  think,  if  such  a  question  were  sub- 
mitted to  them. 

If  there  is  no  fez  led  explanatory  of  the  meaning  of  the  deed, 
I  do  not  see  what  else  this  Court  can  do,  but  decide  that  mean. 
lug  according  to  its  own  view  of  the  true  force  of  its  terms. 
The  question,  on  that  supposition,  is  not  a  question  of  foreign 
law,  but  of  language  common  to  both  countries,  of  which  we 
ate  clearly  competent  to  judge.  And  the  notion  of  any  colli- 
sion between  the  lex  led  and  oar  decision,  is  entirely  imagi- 
nary. It  is  proved  by  the  foreign  lawyer,  that  there  is  no  itx 
loci  with  which  our  judgment  can  possibly  clash,  whatever  that 
judgment  may  be.  And  if  wo  look  forward  to  the  possibility 
of  a  similar  question  being,  at  some  future  period,  raised  in 
the  foreign  court,  there  is  just  as  great  a  probability  of  our 
anticipating  a  sound  construction  according  to  the  la  lad, 
by  Judging  by  our  own  lights,  ss  if  we  toot  the  opinion  of  the 
foreign  lawyer,  who  tells  us  that  there  are  yet,  at  least,  no 
foreign  lights  by  which  we  can  be  guided. 

When  we  follow  the  other  course,  we  are  not  determining 
according  to  foreign  law,  hut,  in  truth,  delegating  the  decision 
nf  the  case  to  tbo  foreign  lawyer,— two  things  essentially  dif- 
ferent, and  for  the  latter  of  which  I  can  see  no  principle  what- 
ever. We  ara  adopting  his  decision,  and  that  a  decision  given 
without  the  benefit  of  argument,  or  any  of  those  means  of  in- 
formation which  every  court  requires  as  indispensable  to  the 
arrival  at  a  ju  St  conclusion  in  any  matter  oil  dispute- 
In  this  very  case,  there  are  points  of  English  law  on  which 
the  counsel  lias  given  us  the  necessary  information  by  which 
we  must  be  guided  ;  but  there  are  others  of  mere  construction, 
in  regard  to  which  he  tells  us  in  explicit  terms,  that  we  are 
m  well  able  to  judge  as  he  Is.  And  yet  it  Is  said,  that  his  pri- 
vate opinion — formed,  I  daresay,  with  all  due  deliberation  and 
care,  but  still  without  the  benefit  of  any  argument — without 
(list  indispensable  information  afforded  by  the  conflicting  views 
of  the  parties —  is  to  receive  effect,  as  our  judgment  on  the  points 
in  dispute. 

I  think,  if  we  are  to  carry  out  the  principle  to  its  full  extent, 
and  to  bold  ourselves  as  disqualified  for  judging,  by  our  own 
means  of  information,  of  the  true  construction  of  any  forms 
if  expression  which  happen  to  be  used  in  a  deed  written  In  a 
foreign  country,  the  only  legitimate  result  would  be,  not  that 
we  should  be  guided  by  a  foreign  lawyer, — but  by  a  foreign 
court,  to  which,  on  that  supposition,  we  ought  to  remit  the  par- 
ties, in  order  to  have  a  j  udicial  determination  of  points  which 
still  remain  open. 

But  I  do  not  see  any  necessity  for  this.  If  we  are  once  told 
by  the  foreign  lawyer,  that  the  question  is  not  one  of  foreign 
law,  but  of  language,  and  that  language  our  own,  I  think  we 
are  bound  to  determine  It  as  we  best  can,  and  that,  in  doing 
so,  we  are  not  Infringing  any  legal  principle,  or  any  rule  of 
International  law. 

But  while  I  have  no  hesitation  in  giving  this  as  mf  opinion, 
I  cannot  disguise,  that  the  cases  referred  to  do  lend  such  coun- 
tenance to  the  opposite  practice,  that  I  do  not  well  see  how 
the  Lord  Ordinary  could  have  taken  any  other  coarse  than  he 
bss  done. 

1  cannot  think,  however,  that  the  question  is  absolutely  and 
finally  closed,  particularly  as  It  is  not  so  ranch  one  of  law,  or 
even  of  practice,  as  of  our  own  means  of  informing  ourselves, 
which,  if  hitherto  carried  too  far,  still  admit,  I  think,  of  being 
rectified,  and  confined  within  the  proper  limits. 

And  it  will  be  observed,  that  this  is  perhaps  the  first  case  in 
which  the  question  has  been  fairly  raised  by  the  opinion  of 
the  foreign  lawyer.  We  cannot  reject  his  explanation,  which 
was  called  for  by  the  remit  of  the  former  Lord  Ordinary,  al- 
lowed to  become  final.  It  is  just  as  mueh  part  of  his  opinion, 
as  if  it  had  been  an  explanation  subjoined  to  his  first  answer 
<o  the  queries.  And,  as  yet,  we  have  had  no  case  in  which  it 
hat  l-eua  held   imperative  on  this  Court  to  adopt  the  mere 


opinion  of  a  foreign  lawyer,  while  he  explains  that  he  has  no. 

authority,  by  the  itx  loci,  technical  or  judicial,  for  that  opinion. 

It  is  quite  true  that,  in  the  case  of  Trotter,  the  argument 
was  maintained  by  the  party  who  challenged  the  opinion  of 
the  English  counsel ;  and  that  argument  was  overruled  both 
in  this  Court  and  in  the  House  of  Lords.  But  the  question  was 
not  brought  out  so  clearly  in  tlie  opinion  ;  and,  in  the  House 
of  Lords,  the  learned  Lord  who  moved  the  judgment,  though 
approving  of  the  course  followed  by  the  Court  below,  was  not 
satisfied  with  putting  his  judgment  on  the  opinion,  hut  gave 
his  reasons,  at  some  length,  fur  holding  that  the  opinion  was 
In  itself  sound. 

In  regard  to  the  next  case,  that  of  the  Aberdeen  Banking 
Company  against  Mabcrly,  I  must  say  that  it  only  strengthens 
my  wish,  that  the  question  of  the  affect  of  foreign  opiuionshould 
be  more  strictly  scrutinized.  According  to  that  judgment,  I 
really  see  no  limit  to  this  kind  of  delegation  to  foreign  counsel, 
of  points  which  seem  to  me  to  be  specially  within  our  own 

Vot  that  was  not  the  case  of  a  foreign  will,  or  of  any  foreign 
writing,  vthich  might  prima  fade  be  supposed  to  require  the  ex- 
planation or  construction  of  foreign  law.  The  case  submitted, 
consisted  of  a  series  of  facts,  found  in  a  special  verdict,  in  this 
country.  And  although  the  special  verdict  did  raisesomo  pointa 
of  English  law,  forming  the  legitimate  subject  of  reference  to 
English  counsel,  there  were  others  which  raised  mere  questions. 
of  fact.  Accordingly,  the  answer  of  Sir  William  Folleti,  to  one 
of  these,  was — '  ■  Thete  are  quotient  of  fad  for  the  determination  of. 
a  jury,  not  of  law."  It  is  true  that  learned  person  proceeded  to 
give  his  opinion,  that  the  facta  specially  ibund  did  not  prove 
fraud  ;  and  that,  if  the  action  had  l>eea  brought  in  England, 
and  the  facts  proved,  asstated  in  tbe  special  verdict,  ho  thought 
the  plaintiff  would  not  have  been  entitled  to  recover. 

But  I  cannot  help  thinking  that  these  were  not  matters  of 
law,  but  of  fact.  Tbo  question,  no  doubt,  arose  from  certain 
minor  facts  found  by  the  special  verdict ;  but  the  more  gene- 
ral question,  whether  the  special  facts  proved  fraud,  was  still  a 
question  or  inference  in  fact,  which  involved  no  point  of  law, 
but  merely  the  sufficiency  or  insufficiency  of  evidence,  on  which 
the  Courts  of  this  country  were  perfectly  competent  to  give  a 
conclusive  opinion. 

If  tbia  case  bo  held  to  Sx  the  law  on  this  point,  I  do  not  see 
how  we  are  to  stop  short  of  sending  every  series  of  correspon- 
dence, or  every  series  of  facts  which  take  place  in  a  foreign 
country,  to  be  disposed  of  by  foreign  counsel,  when  the  ques- 
tion arises  here,  respecting  the  general  inferences  of  fact  to  be 
drawn  from  them. 

The  last  case  of  Cranstoun  did,  I  must  also  admit,  counte- 
nance the  same  view.  But  it  makes  me  the  more  desirous  to 
have  the  matter  fully  considered,  now  that  wo  have  the  ques- 
tion clearly  brought  out  by  this  English  opinion.  And  as  all 
the  coses  referred  to  have  been  decided  by  the  other  Division, 
I  think  the  proper  course  would  be,  to  have  the  ease  submitted 
to  the  consideration  of  the  whole  Court. 

Lord  Ciminghamc. — As  the  present  case  depended  before  mo- 
tor years  in  ttie  Outer- House,  1  have  been  called  on  at  different 
periods  to  give  it  much  consideration  ;  and  I  regret  to  say,  that 
1  cannot  agree  with  the  Lord  Ordinary,  either  in  the  details  of 
his  judgment,  or  in  the  grounds  assigned  for  it 

The  questions  are  raised  both  on  the  validity,  in  point  of  exe- 
cution, and  on  the  construction  of  a  will  executed  by  a  Scots- 
man, (and  written  by  himself  in  confused  and  obscure  terms), 
in  the  colony  of  Newfoundland,  in  which  the  law  of  England  is 
in  force.  Although  the  testator  came  home  to  his  native 
country,  and  died  here  after  a  residence  of  some  months,  ques- 
tions were  raised,  as  to  the  due  execution  and  construction  of 
his  will,  which,  as  intended  to  carry  real  property  in  an  English 
colony,  was,  in  the  first  instance,  properly  referred  to  English 
counsel.  A  case  was  accordingly  made  up, on  which  the  opinion 
of  Sir  John  Romilly,  then  Solicitor  General,  was  required. 

The  learned  counsel  returned  an  opinion  aftirmatnry  of  the 
valid  form  and  execution  of  the  instrument  ss  a  will ;  but  be 
expressed  on  opinion,  as  to  theoontlrueiionof  the  will,  that  there 
was  no  clear  expression  ot  the  meaning  of  the  testator  as  to  the 
fee  of  any  pari  of  his  property,  after  the  expiration  of  certain 
annuities  in  favour  of  his  child  and  grandchildren,  and  that  the 
whole  must  past,  as  an  vadupamd  rtiidue,  to  bis  collateral  next 
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doubt  Bat,  with  much  deference,  on  reading  the  will  agsin 
md  ■gain,  I  conceived  thai  the  Solicitor-General's  construction 
of  the  words  used  in  it,  deserved  reeonsi derat ion.  According 
to  (lie  view  of  the  will  taken  in  the  opinion,  the  on);  descen- 
dants of  the  testator  now  in  infancy,  were  cut  off  with  a  small 
annuity  during  their  minority,  and  are  to  be  deprived  of  any 
provision  in  fee,  at  the  time  they  were  to  be  set  oat  in  life, 
•hen  the  succession  wn  Biiid  to  pass  to  the  testator's  collateral 
neat  of  kin,  leaving  the  grandchildren  entirely  destitute.  It 
appeared  to  me,  that  there  wat  evidence,  under  the  hand  of  the 
testator,  to  obviate  tltat  severe  conclusion;  and,  therefore,  I 
desired  the  case  to  be  again  laid  before  the  learned  counsel, 
and  his  attention  directed  to  the  points  more  particularly  ad- 
verted to  in  the  interlocutor  and  note  of  21st  December  1849. 

The  case,  accordingly,  with  the  interlocutor  and  note,  were 
again  laid  beforo  the  Solicitor-General ; — but  while  he  indicated 
no  alteration  of  opinion  on  any  of  the  points  previously  ex- 
pressed, he  added  this  important  statement  to  hia  last  opinion;— 
"  In  answer  to  the  Lord  Ordinary's  question,  I  hare  no  hesita- 
tion or  doubt  in  expressing  my  opinion,  that  the  import  or  eon. 
■traction  of  the  will  is  not  purely  or  exclusively  a  question  of 
English  law,— that  it  does  not  depend  on  any  technical  rule  of 
English  practice,— but  that  it  is  a  question  on  which  the  Judge 
of  any  Court  conversant  with  the  language  in  which  the  will  is 
written,  Is  entitled  and  bound  to  give  hia  judgment,  according  to 
bis  understanding,  and  the  plain  interpretation  of  the  words  used." 
This  explicit  and  authoritative  answer,  as  I  conceive,  left  a 
certain  reaponsibility,  and,  perhaps,  not  an  inconsiderable  one, 
on  the  Judges  now  called  on  to  give  effect  to  the  wilL  We 
were  not  qualified,  and  had  uo  means  to  judge  of  the  proper 
execution  of  the  will,  as  a  statutory  instrument.  But,  its  for- 
mality being  ascertained,  we  are  told  farther,  that  the  Judges 
of  this  Court  are  equally  competent,  and  a*  much  bound  as  a 
Court  in  any  other  case,  to  discover  and  interpret  the  meaning 
of  the  testator  from  the  words  be  uses.  If  that  doctrine  be 
sound,  in  genera],  it  is  peculiarly  appropriate  where  a  writing 
penned  by  an  illiterate  Scotsman,  la  the  subject  of  discussion 
before  a  Scotch  Court. 

The  next  Lord  Ordinary,  whose  interlocutor  is  under  review, 
however,  take*  a  different  view  of  the  procedure  in  this  ques- 
tion. Founding  an  a  recent  case  of  a  very  special  nature,  pro- 
nounced by  the  narrowest  majority  by  one  of  the  Divisions  of 
the  Court,  {Lord  Cranttoun  v.  Cuianukamt,  1 6th  Feb.  1839),  the 
Lord  Ordinary  questions  the  propriety  of  the  course  taken  by 
bis  predecessor,  in  making  any  second  remit  to  English  counsel-— 
expressing  doubt  of  the  com  petency  and  propriety  of  that  in  any 
ease;  and  so,  without  considering  himself  entitled  to  examine 
the  import  of  the  obscure  will  now  under  consideration,  his 
Lordship  here  pronounces  a  judgment  in  all  points  conformable 
to  the  impression  of  Sir  John  Romilly,  in  the  first  opinion 
transmitted. 

1  must  own  that  I  cannot  acquiesce  in  this  view  of  the  law 
and  practice  that  ought  to  be  followed  in  such  a  case.  When  a 
point  of  foreign  law  occurs  before  a  jury,  counsel  of  the  highest 
eminence  are  often  cited  and  put  into  the  witness  box,  and 
examined  and  cross-examined,  to  satisfy  every  doubt  and  sug- 
gestion of  both  counsel  and  judge.  Why  should  it  be  different 
where  opinions  in  writing  are  required  in  complicated  questions 
arising  under  a  deed  written  by  a  man  evidently  of  the  most 
humble  attainments  in  composition  ?  It  was  insinuated  at  the 
debate,  that  opinions  of  the  first  weight  in  the  English  law, 
could  always  be  obtained  on  appeal.  But  it  would  be  manifestly 
oppressive  to  provoke  or  necessitate  that  proceeding,  at  the 
heavy  expense  attending  it,  when,  probably,  it  might  bo  eared 
by  the  additional  explanations  of  counsel,  obtained  at  a  Small 
expense.  Accordingly,  in  ID  far  as  ray  own  experience  goes,  I 
have  rarely  known  a  suggestion  for  additional  explanation  and 
advice  from  foreign  counsel,  resisted,  more  especially  when 
prompted  by  the  Judge  before  whom  any  case  depended. 

The  cases  founded  on,  as  establishing  an  opposite  doctrine, 
lead  to  no  such  conclusion.  The  case  of  Lord  Crantioun  was 
argued  as  a  question  of  pre-arranged  submission  to  English 
counsel  as  a  referee ;  and,  in  the  case  of  Trailer  in  1826,  the 
question  at  issue  was,  not  a*  to  the  mere  execution,  but  aa  to 
the  sufficiency  of  the  conveying  words  in  an  Indian  will,  to  carry 
real  property  in  India.  That  was  as  purely  a  technical  ques- 
tion of  English  law,  as  ever  was  submitted  to  a  court.  No  one 
who  looks  at  the  case,  could  doubt  that  the  legal  construction 
of  Colonel  Trotter'*  will,  made  by  a  manof-business  in  India, 
-  intelligible  to  any  bat  an  English  lawyer. 


The  present  question  is  of  a  totally  different  kind.  It  being 
pronounced  by  the  htxlielt  authority  at  the  English  bar,  as  not 
depending  "on  any  technical  rule  of  English  practice,  bnt  thai 
it  ia  a  question  on  which  the  Judge  of  any  Court  conversant  with 
the  language  in  which  the  will  is  written,  is  entitled  and  boon! 
to  give  hit  judgment,  according  to  his  understanding,  and  tint 
plain  interpretation  of  the  words  used." 

As  r  am  bound,  under  that  authority,  to  ascertain  how  fat 
the  findings  of  the  Lord  Ordinary  on  the  claims  of  the  different 
parties  under  this  will,  coincide  with  my  own  perception  and  con- 
struction of  the  meaning  of  the  instrument,  I  bave  come  to  the 
conclusion,  on  some  of  the  points,  that  the  judgment  of  the  Lord 
Ordinary  is  contrary  to  the  meaning  and  directions  of  the  wilL 
In  particular,  it  ia  found,  that  the  testator's  natural  daughter, 
Charlotte  Mary  Ann  Thomson,  and  her  legitimate  children  lately 
born,  can  draw  nothing  under  this  will  but  successive  annuities 
during  the  minority  of  the  children,  when  their  interest  in  their 
grandfather's  estate  is  entirely  to  cease.  I  cannot  so  read  the 
will,  obscure  and  confused  as  it  is. 

In  thejSrst  place,  the  will  contains  these  words,  unusually  dis- 
tinct for  this  testa  tor,  that  *' I  give  and  bequeath  toCharlotte  Miry 
Ann  my  gold  watch,  milk  ail  my  moveable  property."  Does  not 
that  bequest  comprehend  all  notes  and  vouchers  of  debt,  sad, 
inter  alia,  the  money  intended  to  meet  the  bill  for  £3000,  remitted 
to  his  trustees  in  Scotland  at  the  same  time  that  he  executed  ilia 
will?  That  remittance  was  either  a  donation  to  hia  daughter 
and  her  children,  committed  to  thecuatody  of  his  trustees,  under 
the  directions  contained  in  the  will, — or  the  fnnd  assigned  by  it 
continued  in  bom's  of  the  testator,  and  bo  fell  within  the  bequest 
of  all  his  moveable  property  XniwT.  It  is  supposed  that  the  terms, 
"  fiwveable  property,"  used  by  a  Scotsman,  would  comprehend 
money  held  on  bonds  and  bills ;  and  if  so,  the  bequest,  to  that 
extent,  would  be  clear  and  unambiguous. 

A  bequest  by  a  Scotsman  of  all  his  moveable  property,  is 
equivalent  to  a  legacy  of  his  whole  perianal  ctiau,  and  compre- 
hend* not  only  what  was  moveable  at  the  date  of  the  will,  but 
what  he  authorized  to  be  converted  into  personal  estate  by  tit* 
settlement.  According  to  the  latter  branch  of  Sir  John  BomiHy  * 
opinion,  that  was  the  whole  trust-property  of  the  teatator. 

In  the  ntzf  place,  In  another  passage  of  the  will,  the  testator, 
b  excluding  thej'uieun-ili  of  his  daughter's  husband,  uses  these 
words — "  It  site  marry,  her  husband  is  not  to  have  any  control 
whatever,  or  management  of  the  money  left  fa  her  and  her  chil- 
dren." He  does  not  allude  to  the  income,  but  to  the  money — t  t . 
the  principal  sums  left  to  this  recognised  child. 

In  the  third  place,  the  word*  of  the  will  imply  a  bequest  of 
fee  to  the  daughter  end  her  children.  She  Is  only  to  have  a 
liferent ;  but  if  she  has  no  children,  there  is  no  limitation  on 
her  power.  But  if  she  marry,  her  children,  after  her  death,  an 
to  hare  a  limited  allowance  daring  their  minority.  Is  not  tkia 
limitation  removed,  by  fair  implication,  when  the  children  arrive 
at  majority? 

Farther,  as  an  element  of  construction,  it  Is  important  to  ob- 
serve, that  it  is  only  in  the  event  of  bit  daughter,  Charlotte  Mary 
Ann,  dying  and  leaving  no  children,  that  he  revokes  any  ulterior 
bequest  of  his  estate  for  the  erection  of  a  school.  This  shews, 
that  if  Charlotte  left  children,  the  testator's  understanding  was, 
that  they  inherited  his  property,  and  that  there  wa*  no  fund  for 
the  school.  The  clause  of  the  will  here  referred  to,  ia  not  ac- 
curately quoted  in  the  case  laid  beforo  counsel.  Contrast  the 
clause  as  quoted  in  the  case,  with  that  printed  in  the  will. 

Lastly,  The  claim  of  the  daughter  and  her  children,  and  the  con- 
struction of  the  will,  are  greatly  aided  by  the  letter  written  by 
the  teatator  to  hi*  trustee*,  on  S7th  June  1838,  the  day  preced- 
ing the  date  of  the  will.  In  thi*  holograph  letter,  the  testator 
expressly  slates,  that  the  £3000  has  been  left  to  his  daughter  and 
her  children  ;  and  a  bill  is  sent  payable  to  the  daughter  specially 
by  name.  Whether  there  were  funds  to  meet  that  bill,  dues  not 
appear,  as  no  accurate  state  of  the  fundi,  as  realized  by  the  Ires- 
tees,  seems  to  be  yet  given  in. 

lam  not  aware,  however,  that  it  Is  incompetent  to  look  at  the 
holograph  letter  of  the  testator,  written  unico  amtextu  with  the 
will,  to  explain  or  enforce  a  reasonable  construction  of  this  in- 
strument. Thercferencehereisnot  made  to  contradict  the  will, 
or  to  prove  a  revocation,  but  to  enforce  and  illustrate  the  clear 
intention  of  the  testator.  To  that  effect,  probably,  some  effect 
is  due  to  the  letter  of  remittance. 

In  short,  notwithstanding  the  direction  in  the  will,  to  give  s 
limited  liferent,  for  certain  periods,  to  the  legatees,  the  ultimata 
destination  and  meaning  of  the  testator  Implies  as  clear  a  be- 
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q  uest  of  the  remaining  fee  to  the  grandchildren,  as  was  sustained 
by  tl  10  decision  of  the  Court  in  the  case  of  Aitxandtr,  15th  De- 
cember 18-19,  where  the  Court  implied  ■  destination  of  the  fee, 
notwithstanding  a  succession  of  nominal  liferent*— See  report 
of  that  date. 

Finally,  the  Lord  Oniinnry  finds  that  the  residue  of  this  estate, 
after  the  expiration  of  theliinitod  liferent  to  the  daughter's  chil- 
dren ilurhiR  their  minority,  will  pass  to  the  testator's  next  of 
kin,  if,  as  already  observed,  that  is  to  be  held  as  perianal  matt, 
agreeably  to  the  opinion  of  Sir  John  Romilly— then  I  feel  this 
doubt,  whether  the  residue  will  not  be  included  in  the  bequett, 
by  the  testator,  of  hit  icholi  moveable  property,  which  is  positive 
and  unambiguous.  The  case  seems  to  be  analogous  with  one 
not  of  unfrcquent  occurrence  in  practice.  A  testator  has  made 
n  will,  conveying  his  whole  property,  real  and  personal,  to  trus- 
tees, in  the  most  ample  terms,  comprehending  "  the  whole  of  my 
lauded  property,  money,  goods,  and  personal  effects,"  in  trnst 
for  paying  certain  special  legacies,  when  the  legatee*  arrive  at 
25,  with  an  annuity  to  his  only  child  of  £70,  to  be  increased  at 
the  pleasure  of  his  trustee*  to  her  and  her  children,  in  case  of 
her  marriage ;  white  he  directs  one  property  to  be  sold,  nnd  an- 
other to  be  retained  by  bis  trustees,  and  to  be  let  for  the  benefit  of 
Iht  whole;  and,  in  the  conclusion  of  this  will,  he  give*  and  be- 
queath* to  the  said  child,  "my  watch,  and  all  my  moveable pro- 
ptrlg,"~l*  not  that  equivalent  to  a  bequest  of  the  Ttlidu*  of  tile 
trust- property,  after  all  the  purposes  of  the  trust  are  answered? 
The  learned  counsel  expressly  states,  in  his  first  opinion,  that, 
by-  the  will,  the  whole  property  was  converted  h.\\a  per  tonal  atale; 
and  if  so,  is  not  the  legacy  of  all  my  moveable  etlal;  in  the  close 
of  the  will,  equivalent  to  a  bequest  of  the  whole  residue  standing 
la  the  person  of  the  trustees  undisposed  of,  authorized,  by  the 
same  deed,  to  be  converted  into  personal  estate,  for  the  special 
purpose*  therein  enumerated  ?  Contrasting  that  bequest  with 
the  ontset  of  the  wilt,  vesting  alt  his  estate,  real  and  personal,  at 
Scat  in  his  trustees,  and  adverting  to  the  other  expressions  used 
by  him,  a*  therein  pointed  out,  I  really  can  take  no  other  view 
of  hi*  word*  or  intention,  In  the  latter  clause,  than  that  it  re- 
ferred to  the  residue  after  all  the  purposes  of  the  trust  were 
answered:  At  least  tltbili  the  Interpretation  of  the  will,  agree* 
ably  to  the  best  and  most  natural  feelings  which  could  actuate 
the  resistor;  and  if  there  were  doubt,  It  would  be  beat  entitled 
to  effect  in  a  court  of  law. 

The  Court  pronounced  an  interlocutor  in  which,  "  in 
respect  of  the  state  of  the  opinions  of  the  Judges  of  this 
Division,"  thev  appointed  minutes  of  debate  to  bo  pre- 
pared, and  laid  before  the  whole  Judges,  "  along  with 
the  opinions  of  the  Judges  of  this  Division,  delivered 
after  consideration  of  the  said  reclaiming  note,  and  bear- 
ing counsel,  which  are  hereby  appointedto  be  printed," 

The  following  opinions  were  returned: — 
Lord  Murray,  Lord  Justice-Clerk,  Lord  Coekburn,  Lord 
Wood,  and  Lord  Dundrennan; 

"  We  are  of  opinion,  that  the  interlocutor  of  the  Lord 
Ordinary,  dated  5th  June  1850,  brought  under  review  by  the 
reclaiming  note  No.  121  of  process,  ought  to  be  adhered  to. 

"  Cases  may  frequently  occur,  where  both  writings  and  cor- 
respondence, written  in  a  foreign  country,  may  be  safely  inter- 
preted by  the  Judges  of  any  court  where  a  question  come*  to 
be  tried,  without  their  requiring  the  aid  of  lawyer*  conversant 
with  the  law  and  practice  of  that  country,  to  state  to  them  a* 
matter  of  fact  what  is  the  legal  construction  of  these  writings. 

"  Where,  however,  as  in  this  case,  the  Court  hs*  to  determine 
what  construction  shall  be  given  to  a  legal  instrument — a  will 
executed  in  a  foreign  country — and  an  opinion  ha*  been  ob- 
tained from  an  eminent  lawyer,  a*  to  what  it*  real  meaning  is, 
according  to  the  law  of  the  country  where  the  testator  had  hi* 
domicile, — we  do  not  consider  it  would  be  a  wise  or  safe  course 
for  the  Court  to  attempt  to  separate  such  parts  of  the  deed  as 
may  be  supposed  to  depend  exclusively  on  technical  rules  of 
English  practice,  from  others,  the  language  of  which  may  ba 
conceived  to  be  common  to  all  parts  of  the  empire. 

"Most  lawyers  are  apt  to  suppose,  that  the  interpretation 
which  they  have  been  accustomed  to  give  to  deeds,  is  plain  and 
clear.  Yet  the  cases  which  have  been  referred  to,  shew  that 
the  evidence  of  intention  required  by  English  lawyers,  even 
where  the  word*  are  no  way  technical,  differs  from  that  which 
has  sometimes  been  thought  sufficient  in  this  country. 


11  We  are  therefore  of  opinion,  that,  to  this  case  at  least,  the 
Intention  of  the  testator,  as  expressed  In  this  wilt,  resolves 
itself  into  a  question  of  foreign  law,  and  must  be  ascertained  as 
matter  offset  in  all  its  extent;  and,  In  that  view,  we  consider 
the  first  opinion  of  Sir  J.  Romilly  as  sufficient  to  determine 
this  case. 

"  We  do  not  consider,  that  what  the  English  counsel  state*  a* 
to  the  duty  of  the  Court  of  a  foreign  country,  i*  at  all  binding 
on  us.  or  to  be  taken  as  regulating  our  duty. 

"  Where  an  opinion  is  any  way  obscure  or  ambiguous,  it  may 
be  neccssnry  to  require  further  explanation;  but  Sir  J.  Romilly  a 
first  opinion  doe*  not  appear  to  us  liable  to  that  objection. 
Lord  Colonsay: 

"  The  question  put  is,  whether  the  interlocutor  of  the  Lord 
Ordinary,  dated  Sth  June  1850,  brought  under  review,  ought 
to  be  adhered  to  or  altered  1  The  only  part  objected  to  of  that 
interlocutor,  is  the  part  contained  in  the  3d  and  4  th  subdivision* 
of  the  4th  articulate  finding,  and  the  results  deduced  therefrom 
against  the  claim  of  James  and  Walter  Alexander. 

"la  the  part  objected  to  of  the  interlocutor,  the  Lord 
Ordinary  'Finds  it  proud  by  the  opinions  sf  Sir  John  Romilly, 
that  by  the  law  of  England,'  the  construction  or  import  of  the 
will  is  as  follows,  viz — lit,  That  it  give*  to  Charlotte  M.  A. 
Thomson  sn  annual  income,  subject  to  the  discretion  of  the 
trustees  under  the  deed,  to  the  extent  of  £150,  and  afterward* 
to  her  children  during  minority.  Erf,  That  there  is  no  disposition 
of  the  property  by  the  testator  after  the  youngest  child  shall 
have  attained  majority.  3i/,  That  the  residue  of  the  estate, 
after  securing  the  whole  special  legacies  provided  in  the  settle- 
ment, is  undisposed  of. 

'•The  inquiry  in  regard  to  the  true  construction  of  the  will,  has 
properly  been  treated  as  an  inquiry  into  a  matter  of  fact,  that 
(act  being  the  law  of  a  foreign  country.  I  hold  it  to  be  settled 
law  in  this  country,  that  a  foreign  will,  which  is  a  legal  instru- 
ment, is  to  be  construed  according  to  the  law  of  the  foreign 
country — and  that  the  intention  of  the  testator  Is  to  be  collected 
from  such  construction.  The  question  of  intention  Is  involved] 
in  the  question  of  sound  construction  ;  and  the  question  of 
suund  construction  is  a  question  for  the  law  and  the  lawyers  of 
the  foreign  country.  On  that  principle,  the  inquiry  iu  the  pre- 
sent case  hat  been  conducted.  Newfoundland  being  the  foreign 
country  in  which  the  deceased  had  bis  domicile  and  made  hi* 
will,  the  inquiry  is,  what,  according  to  the  law  of  Newfound- 
land (or  the  law  of  England,  which  is  taken  to  be  the  same),  it 
the  sound  construction  or  import  of  the  will  in  reference  to  the 
three  points  above  enumerated.  Sir  John  Romilly  i*  the 
counsel  learned  in  the  law  of  the  foreign  country,  whose 
evidence  or  authority,  as  embodied  in  the  two  opinions  before 
the  Court,  is  appealed  to  as  having  satisfied  that  Inquiry. 
The  case  now  comes  to  be  dealt  with  as  a  question  on  the  evi- 
dence. Is  it,  or  is  it  not,  prosed  by  the  opinions  referrtd  to,  that 
the  true  construction,  according  to  the  law  of  England,  to  be  put 
on  the  will,  is  that  embodied  in  the  interlocutor?  If  that  is 
proved,  the  interlocutor  should  be  adhered  to.  If  that  is  not 
proved,  or  if  the  proof  is  unsatisfactory,  the  interlocutor  should 
not  he  adhered  to,  but  should  either  be  recalled  and  further 
proof  allowed,  or  be  altered,  and  the  will  be  construed  without 
regard  to  the  lav  of  England  or  of  Newfoundland  ;  or,  I  pre- 
sume, the  law  of  Scotland,  for  a  foreign  will  is  not  to  be  con- 
strued according  to  the  law  of  Scotland.  The  first  thing  to  be 
dune  is,  to  endeavour  to  ascertain  the  real  import  and  effect  of 
the  evidence  or  opinions  referred  to. 

"  The  queries  originally  put  to  Sir  John  Romilly  were  eight 
In  number.  Of  these,  the  1st,  3d,  3d,  5th,  7th,  and  Sth,  have 
been  answered  without  hesitation.  They  relate  to  matter* 
clearly  of  foreign  law,  and  there  is  now  no  question  raised  as  to 
these  matters.  The  4th  and  6th  queries,  with  which  alone  we. 
have  to  do  at  present,  have  alio  been  answered,  though  not 
with  the  tame  decision ;  and  it  is  to  the  matter  raised  In  these 
two  queries,  that  I  understand  the  learned  counsel  to  refer  in 
that  part  of  hie  first  opinion,  wherein  he  says, — 'The  great 
point  of  difficulty  in  this  case  arises  from  the  obscurity  of  the 
will  of  tiie  testator,  and  the  consequent  difficulty  of  ascertain- 
ing the  true  Import  of  the  expressions  lie  has  used,  and  upon 
which,  in  my  opinion,  none  but  judicial  authority  can  affix  an 
intelligible  meaning.'  Notwithstanding  this  great  difficulty,  of 
which  he  was  so  fully  sensible,  the  learned  counsel  did  apply 
bis  mind  to  the  task,  and  did  give  fortb  what  he  considered  to 
be  '  the  true  construction  to  be  put  on  the  will.'    That  part  uf 
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hi*  opinion  la  embodied  In  the  paragraph  which  )■  numbered 
'4  and  6,'  and  In  (he  tint  part  of  the  paragraph  which  la  num- 
bered *7  and  «.'  He  has  bean  asked  (query  <th),  'Whether,  ac- 
cording to  the  laic  of JVnr/eimdVanrf  (or  England'),  the  list  will  and 
testament  of  the  testator  imports  a  bequest,'  ic.  He  answers 
in  the  usual  form  of  a  counsel'*  response, — ■  I  am  of  opinion  that 
the  will  gives.'  «c.  He  had  also  been  asked  tquery  6ih), 
•Whether,  according  to  the  late  of  Newfoundland,  the  said  testator 
diit,  by  his  last  trill  and  testament,  effectually  dispose  o/the  re- 
■iilue,'  4e.,  or  whether  the  resiiluo  was  unappropriated.  His 
answer  is, — 'I  think  that  the  residue,  Ac. was  undisposed  of  by 
the  will.'  That  the  obscurity  of  the  will  increased  the  difficulty 
of  the  task  imposed  upon  the  learned  counsel,  of  putting  the 
sound  construction  on  it,  is  very  likely.  It  is  matter  of  every- 
day occurrence  with  counsel  and  with  judges,  that  in  endea- 
vouring to  arrive  at  the  true  construction  of  a  will,  difficulty  is 
felt  in  consequence  of  the  obscurity  of  the  expressions,  but  the 
task  is  nevenlieless  performed,  though  probably  with  less  con- 
fidence, but  not  with  less  application  or  need  of  legal  skill,  than 
if  there  had  been  no  audi  obscurity  and  no  such  difficulty. 
The  'judicial  authority,'  whether  In  England  or  elsewhere,  to 
which  Sir  John  Komllly  refer*,  as  alone  competent  to  fix  the  om- 
it ruction,  would  have  to  encounter  precisely  the  same  difficulty. 

"Looking,  then,  to  this  first  opinion  given  by  Sir  John  Romilly, 
ft  appears,  la*.  That  however  great  the  difficulty  caused  by  the 
obscurity  of  the  will,  it  was  not  such  as  to  deter  him  from 
delivering  hit  opinion  as  to  '  the  true  construction  to  be  put  on 
the  will,'  although  it  may  have  detracted  from  his  confidence 
In  the  soundness  of  that  opinion,  id.  That  the  opinion  given 
by  him  in  answer  to  the  question  regarding  the  construction  to 
be  put  on  the  will,  according  to  the  law  of  Newfoundland, 
whether  it  be  a  sound  or  an  unsound  opinion,  and  whether  it 
wai  intended  to  be  given  by  him  as  a  lawyer,  or  as  a  linguist, 
ts  at  least  untnistakeable  as  to  its  meaning.  Sd,  That  itwa*  as 
•  foreign  lawyer,  and  with  reference  to  the  foreign  law,  that 
the  questions  were  put  to  Sir  John  Romilly,  and  hi*  answers 
apparently  given,  and  that  his  opinion,  whether  so  intended  or 
hot,  is  plainly,  and  on  its  own  shewing,  an  opinion  as  to  tbo 
legal  import  of  the  will. 

"  Further,  I  think  that  tbia  opinion  did  prove,  that  by  the  law 
of  England,  the  true  construction  of  the  will  is  that  embodied 
in  the  interlocutor  under  review.  I  humbly  think  that  nothing 
more  was  necessary  for  the  decision  of  the  cause,  unless  the 
hesitation  and  doubt  with  which  the  opinion  v.  as  given,  might 
have  been  considered  a  good  ground  fur  further  investigation 
as  to  tlie  fact,  i.  a  as  to  the  foreign  law.  If  the  evidence  had 
ended  there.  I  would  have  had  no  hesitation  in  adhering  to  the 
interlocutor  underreview.  It  remains  to  be  considered,  whether 
that  evidence  has  been  materially  affected  by  what  afterwards 
took  place.  The  Lord  Ordinary,  before  whom  the  case  then 
depended,  taking  a  somewhat  different  view,  or  at  least  enter- 
taining doubts  on  certain  points,  prepared  additional  questions 
to  be  answered  by  the  same  counsel  who  had  given  the  former 
opinion.  These  questions  have  been  answered,  and  it  is  from 
these  additional  questions,  and  the  answers  to  them,  that  the 
present  difficulty  has  arisen. 

"  Although  I  would,  a*  already  indicated,  have  been  of  opinion 
that  the  case  was  complete  anil  rice  for  judgment  on  the  evi- 
dence a*  it  stood,  without  these  additional  questions  and  an- 
swers, I  am  not  of  opinion  that  they  can  now  be  disregarded. 
Hating  been  put  and  answered  without  objection, and  especi- 
ally having  been  put  by  the  Judge  exproprio  motxi,  to  remove 
doubt*  entertained  by  him  as  to  the  basis  on  which  the  opinion 
already  given  rested,  or  as  to  the  mental  process  by  which  it 
had  been  arrived  at, — I  think  that  we  must  look  on  these  ques- 
tions, and  the  answers  to  them,  a*  now  forming  part  of  ttn-  evi- 
dence, and  of  the  opinion  of  the  counsel.  If,  by  these  questions, 
anything  ha*  been  elicited  from  the  teamed  counsel,  In  the  way 
nf  explanation  or  otherwise,  calculated  to  remove  a  misappre- 
hension under  which  the  Court  would  otherwise  have  laboured 
in  regard  to  his  former  opinion — or  anything  which  goes  to 
neutralize  that  former  opinion,  or  materially  to  detract  from 
the  force  of  It — we  cannot  disregard  this.  But,  in  considering 
the  import  and  effect  of  these  additional  answers,  I  think  it  ft 
just  towards  the  counsel  consulted,  and  nut  immaterial,  to  keep 
In  view,  tluit  the  particular  questions  to  which  these  answers- 
were  given,  and  which  are  now  to  be  considered,  were  specially 
put  by  the  Judge  in  reference  to  his  own  personal  doubts,  and 
were  expressed  in  terms  selected  by  him,  as  presenting  the 
exact  points  or  propositions  to  be  spoken  to,— and  that,  in  the 


answers,  the  counsel  confines  himself  to  negativing  or  affirming 
these  exact  point*  or  propositions,  repeating  them  in  the  lan- 
guage of  the  Judge  verbatim,  without  latitude  or  limitation. 
The  expressions,  therefore,  were  not  selected  by  the  learned 
counsel  to  give  full  elucidation  to  his  opinion,  but  were  in  a 
manner  selected  for  him  by  the  form  of  the  questions. 

"  In  these  additional  questions,  Sir  John  Itomilly  was  asked. 
'Whether  the  impart  or  construction  of  the  v/ill  is  purely  and 
txchuirely  a  question  of  English  law  -,'  and  also,  'Whether  the 
construction  of  the  will  as  a  valid  deed,  depends  on  any  technical 
ru'e  of  English  practice.'  He  answers  both  of  these  question*  in 
the  negative.  The  part  of  his  answers  applicable  to  these  ques. 
tions,  is  thus  expressed, — '  I  have  no  heiitaiion  or  doubt  in  ex- 
pressing my  opinion,  that  the  import  or  construction  of  the  will 
Is  not  purely  or  exclusively  a  question  of  English  law — that  il 
docs  not  depend  on  any  ttchnical  rule  of  English  practice.' 

"There  were  other  questions  or  propositions,  and  parts  of  the 
answer  applicable  to  them,  which  are  of  more  importance,  and 
which  I  shall  immediately  notice.  But  as  regard*  what  hat 
now  been  quoted,  I  do  not  think  that  it  materially  altera  tlie 
previous  aspect  of  the  case.  It  does  not,  I  think,  even  raise 
the  point  on  which  the  strength  of  the  case  for  James  and  Wai- 
ter Alexander  appears  to  me  to  be  rested.  That  the  construc- 
tion of  the  Willi.,  not  purely  and  exclusively*  question  of  English 
la«,  would  not,  in  my  opinion,  be  enough  to  take  this  case  out 
of  the  rule  laid  down  in  the  House  of  Lords  in  the  case  of  Trot- 
ter, In  the  more  recent  case  of  Lord  Craustoun,  it  doe*  not 
appear  to  have  been  suggested,  that  unless  the  construction  of 
the  will  waa  'purely  and  exclusively"  a  question  of  English  law. 
It  was  not  to  be  taken  from  an  English  lawyer.  On  the  contrary, 
in  that  case,  the  Second  inquiry  allowed  by  Lord  Jeffrey,  and 
disallowed  hy  the  Court— whether  rightly  or  wrongly  allowed 
or  disallowed  (  do  not  now  ii. quire — was,  whether  the  counsel, 
in  coining  to  the  conclusion  embodied  in  their  opinion,  proceed- 
ed, ■  in  any  acyrcc,'  upon  rules  and  authorities  of  English  law; 
or,  on  the  other  hand,  went  •entirely'  on  a  balance  of  common 
probabilities.  And,  accordingly,  in  the  present  case,  I  under- 
stand the  claimants  James  and  Walter  Alexander  to  rest  their 
argument  on  the  proposition,  that  the  construction  or  import  of 
the  will  is  in  no  degree  a  question  of  English  law,  and  that  the 
construction  which  the  counsel  has  put  upon  It  is  not  in  any 
degree  derived  from,  or  affecttd  by,  any  scientific  rule  of  the  law 
ot  England,  but  is  a  mere  opinion  given  by  him  according  to 
his  understanding  of  the  grammatical  construction  of  the  deed  j 
ami  further,  that  in  arriving  xt  the  true  construction  or  import 
of  the  will,  no  aid  can  by  possibility  be  derived  from  the  law  of 
England,  or  any  of  its  rales,  principles,  or  practice. 

"  This  proposition  U  held  to  be  proved  by  the  answers  of  Sir 
John  ltomitly  to  the  additional  questions,  and  In  particular,  by 
the  concluding  part  of  these  answers,  wherein  he  thus  affirms, 
in  the  words  ol  the  Lord  Ordinary— a  proposition  which  had 
been  put  by  his  Lordship  aian  alternative— 'It  (the  import  or 
construction  of  the  will)  is  a  question  on  which  the  Judge  at 
any  Court  conversant  with  the  language  in  which  the  will  is 
written,  is  entitled  and  bound  to  give  his  judgment,  according 
to  his  understanding,  and  the  plain  interpretation  of  the  words 
used.'  To  me  it  is  by  no  means  clear,  that  in  giving  that 
answer,  the  learned  counsel  intended  to  convey  the  idea,  that 
none  of  the  rules  or  principles  of  construction  recognized  in 
the  science  of  English  law,  do  in  any  degree  apply  to  or 
guide  in  the  construction  of  this  will,— as,  Kir  example,  in 
answering  the  question,  whether  the  residue  is  or  is  not  car- 
ried by  the  will, — to  me  It  rather  appears,  that  the  last  part 
of  the  last  opinion  of  the  learned  counsel,  addressed  at  it  it 
to  the  Scotch  Judge  before  whom  the  ease  depended,  la  more 
of  an  opinion-  as  to  the  law  of  Scotland,  or  "s  to  the  duties  of 
the  Scotch  Judge  in  administering  the  law  of  his  own  country, 
than  anything  else.  The  questiun,  under  what  circumstance* 
a  Scotch  Judge  it  entitled  and  bound,  in  a  cause  depending  be- 
fore him,  to  put  his  own  construction  on  a  foreign  will,  irre. 
speed  ve  of  any  aid  from  the  law  of  the  foreign  country,  or  to  what 
extent  and  effect  he  is  to  seek  such  aid,  is  entirely  a  question  in 
the  law  of  Scotland.  Whether  he  is  entitled  or  bound  to  put  hit 
own  construction  on  the  will,  without  any  inquiry  whatever  m 
to  the  foreign  law, — or  when,  after  having  appealed  to  competent 
authority  on  the  foreign  law,  he  has  ascertained  that  theoonstruc- 
ttnn  depends  nut  purely  and  excturiocly,  but  only  mainly  or  par* 
tialty  on  the  foreign  law, — or  whether  he  is  entitled  and  bound  to 
do  to  only  when  Tie  has  ascertained  that  there  is  no  rule  or  prin- 
ciple of  construction,  recognized  in-tho  foreign  law,  which  can  be 
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brought  to  bear  nn  the  const  met  ton  of  the  #111,— of  whether  he 
ii  entitled  and  bound  to  do  so  even  then, — are  nil  different  ques- 
tions, and  possibly  might  not  be  all  answered  in  the  same  way ; 
bat  they  are  all  of  them  questions  as  to  the  law  of  Scotland,  and 
not  aa  to  the  law  of  the  foreign  country.  It  may  be  the  opinion 
of  Sir  John  Rnmilly,  that  it  becomes  the  duty  of  the  Scotch 
Judge,  who  is  assumed  to  bo  conversant  with  the  language  in 
which  the  will  is  written,  to  construe  it  for  himself  according  to 
hi*  own  understanding  of  the  words,  in  one  of  the  positions  above 
described,  namely,  wherever  the  Import  or  construction  is  not 
•pureiy  and  exclunvely  a  question  of  English  law.'  That,  how. 
ever,  i*  an  opinion,  not  aa  to  the  law  of  England,  but  as  to  the 
law   of  Scotland  ;    and  it  U  an   opinion  In  which  I  cannot 

"  Sir  John  Romilly  does  not  appear  to  me  to  have  yet  said, 
that  none  of  the  rules  and  principles  of  English  la",  in  regard 
to  the  construction  of  villa,  can  aid  or  guide  in,  or  have  any  ap- 
plication to,  or  bearing  on  the  construction  of  this  English  will, 
which  is  admittedly  difficult  of  construction.  He  does  not  ap- 
pear to  me  to  hare  yet  said,  that  the  question,  whether  the  resi- 
due ia  carried  by  thia  English  will — confessedly  a  difficult  ques- 
tion of  construction — is  in  no  respect  or  degree  a  question  of  Eng- 
Kah  law.  Neither  doe*  he  appear  to  me  to  have  yet  laid,  thai, 
in  giving  his  opinion  as  to  the  construction  of  the  will,  in  an- 
awer  to  the  case  that  wu  laid  before  him,  he  gave  that  opinion, 
not  aa  an  English  lawyer,  the  opacity  in  which  he  was  if  sorted 
to,— but  M  an  English  grammarian,  a  capacity  in  which  he  was 

-I  do  not  think  that  any  of  these  points  have  yet  been  put  to 
him,  or  hare  been  spoken  to  by  him.  I  think  it  is  Unsafe  and 
unaati (factory  to  endeavour  to  collect  his  opinion  on  these  points, 
from  his  opinions  and  answers  on  other  points.  Without  ex- 
plicit answers  on  these  points,  I  cannot  be  satisfied  that  such  is 
his  meaning.  I  therefore  think  that  the  second  opinion  has  not 
established  the  state  of  facts  necessary  to  raise  the  issue  to  which 
the  claimants  James  and  Walter  Alexander  endeavour  to  bring 
the  case — vix.  whether,  in  the  ascertained  total  absence  of  all 
ralea  or  principles  of  foreign  law  applicable  to  the  construction 
of  tliis  will,  the  Judges  of  this  Court  are  themselves  to  interpret 
the  will,  or  are  to  devolve  the  interpretation  of  it  on  nn  English 
gentleman,  perchance  a  lawyer  by  profession,  bat  whose  opinion 
on  the  matter  it  not,  and  cannot  be  given  as  a  lawyer,  but  is 
given  avowedly  as  a  grammarian  only.  I  do  not  think  we  have 
tacts  before  as  to  raise  that  point. 

"Being;  of  opinion  that  the  answers  given  by  Sir  John  Ro- 
milly to  the  first  set  of  queries,  were  given,  as  they  bear  to  have 
been  given,  in  his  capacity  of  a  counsel  learned  in  the  law  of 
England,  answering  questions  put  to  him  expressly  with  refer- 
ence to  that  law,  and  were  the  result  of  the  application  to  the 
subject  of  a  mind  fitted  for  the  task,  by  familiarity  with  the 
scientific  rules  and  principles  applicable  to  the  construction  of 
such  documents,  and  skill  and  experience,  and  facility  in  the  ap- 
plication of  them  :  Being  further  of  opinion,  that  the  answers 
to  the  additional  queries  do  not  establish  that  such  was  not  the 
character  of  tbeopininn  first  given,  do  not  reduce  it  lo  t lie  mere 
opinkm  of  a  grammarian,  or  materially  affect  its  character  as  a 
professional  opinion  in  a  matter  of  English  law  i— I  cannot,  a* 
the  evidence  now  stands,  concur  in  altering  the  interlocutor, 
which  I  think  embodies  fairly  the  result  of  that  evidence. 

■'  But  aa  there  appears  to  be  difference  of  opinion  in  regard 
to  the  real  import  of  Sir  John  Romilly's  answers, — that  is  to 
say,  in  regard  to  the  true  state  of  the  material  fact  on  which 
the  present  discussion  depends,  and  that  fact  being  the  existence 
or  non  -existence,  in  the  lawof  England,  of  any  power  of  appli- 
cability to  tire  construction  of  this  will, — I  think  that  the  safer 
and  more  satisfactory  course  would  be  to  have  thai  fact  cleared 
up.  If  the  inquiry  already  made  as  lo  the  law  or  England  has 
miscarried  front  uncertainty  as  to  the  import  of  the  ansuers 
received  from  the  only  witness  examined,  I  tee  no  reason  why 
another  attempt  should  not  be  made.  If  it  is  thought  that  cir- 
cumstances have  placed  Sir  John  Romilly  now  beyond  reach, 
another  witness  may  be  found.  I  cannot  suppose  that  there  ia 
any  penuria  of  witnesses  as  to  the  taw  of  England.  There  have 
been  frequent  instances  of  further  or  other  opinion*  being  ob- 
tained as  to  the  law  of  England,  when  those  first  obtained  were 
not  satisfactory  as  to  the  matter  on  which  the  Court  desired  to 
be  informed.  But  if  that  course  is  not  to  be  resorted  to,  then, 
entertaining  toe  views  I  have  expressed  as  to  the  import  of  the 
opinion*  already  obtained  from  Sir  John  Bomllty,  and  being 
under  the  necessity  of  deciding  the  case  upon  that  evidence  at 


to  the  law  of  England,  I  am  for  adhering  to  the  Interlocutor,  aa 
fairly  embodying  the  result  of  the  evidence. 
Lord  M&lwyn: 

"  I  rather  Incline  to  the  opinion  of  Lord  Fullerton,  although 
with  considerable  hesitation,  seeing  the  great  weight  of  autho- 
rity against  it.  If  thia  were  exactly  the  case  decided  by  the 
Lord  Chancellor  in  the  case  of  Robertson,  and  again  in  that  of 
Trotter,  I  would  at  once  concur  in  the  law  there  laid  down. 
The  import  of  a  deed  must  always  be  gathered  from  the  mean- 
ing attached  to  the  expressions  employed  according  to  their 
technical  use  by  the  In  foci.  But  here  the  counsel,  while  he 
moat  correctly  informs  us,  that  by  the  law  of  England,  or  rather 
of  the  colony,  the  form  and  execution  of  the  will  were  valid, 
and  carried  real  property,  proceed*,  in  answer  to  a  further  query 
put  to  him,  to  construe  the  provision  lo  the  daughter  and  her 
children  ;  and  gives  his  own  opinion  as  to  this  matter,  that  lire 
intention  of  the  testator  is  plain,  but  that  he  does  not  find  words 
to  express  this  intention;  but,  upon  reconsideration,  he  give* 
the  additional  opinion,  which  seems  to  exclude  the  idea,  that 
this  is  a  case  in  which  we  are  bound  to  take  the  law  of  England 
as  fact  from  an  English  counsel;  for  he  tells  us  explicitly,  not 
only  that  it  is  not  a  case  purely  or  exclusively  of  English  law, 
but  farther,  that  any  Judge  conversant  in  the  language  of  the 
will,  ia  entitled  and  bound,  if  called  upon,  to  give  his  judgment 
on  it.  I  feel  much  difficulty  in  holding  that  I  am  not  equally 
bound  by  what  the  English  counsel  gives  as  his  ultimate  opi- 
nion, as  I  would  have  been  by  the  original  opinion,  if  not  there 
qualified  or  explained;— and  I  think  I  must  assume  as  fact 
that  the  import  or  construction  of  the  will  does  not  depend  on 
any  technical  rule  of  English  practice,  but  that  a  Judge  in  any 
Court  conversant  with  its  language,  is  entitled  and  bound  to 
construe  it.  In  the  case  of  Lord  Cranstoun,  Lord  Jeffrey  made 
a  similar  second  remit  to  Mr.  Pemberton,  to  ascertain  whetlier 
his  opinion  was  given  on  any  peculiar  rule  or  authority  in  the 
law  of  England,  or  merely  on  the  words  as  used  in  their  common 
acceptation.  Lord  Glenleo  was  for  a  new  and  fuller  case  for 
counsel,  but  did  not  approve  of  putting  Mr.  Pemberton  under 
what  he  called  judicial  examination.— clearly  not  holding  that 
we  were  bound  by  the  opinion  given,  nor  that  it  wan  incompe- 
tent to  take  an  explanatory  opinion.  And  all  that  was  done 
was,  that  the  inlerluentor  was  recalled,  and  thecaso  remitted  to 
the  Lord  Ordinary,  bu i  mainly  on  account  of  the  count  of  phati- 
i« J  adopted  by  the  reclaimer;  the  proposal  of  Lord  Meadow  bank 
to  direct  the  Lord  Ordinary  to  proceed  with  the  other  points  of 
the  case,  not  being  adopted.  I  do  not  know  the  further  history 
of  this  case.  But  I  gather  from  it.  that  Lord  Jeffrey  did  not 
think  such  an  inquiry  was  incom|ietent ;  and  although  it  was 
before  answer,— and  he  cautiously  guarded  himself  from  any 
decided  opinion, — I  do  not  suppose  that  he  would  have  hesitated 
to  give  his  own  opinion  on  the  construction  of  the  will,  if  tlie 
counsel  had  told  him,  what  the  Attorney- General  ha*  said  as 
to  the  grounds  of  his  opinion  in  this  case,  and  that  any  Judge 
conversant  with  tlie  language  in  which  the  will  was  written. 

Lord  Boberison: 

"  There  can  be  no  doubt  that  the  effect  and  import  of  the 
will  of  the  late  John  Thomson  must,  according  to  fixed  prin- 
ciples, be  generally  regulated  by  the  law  of  hi*  domicile,  which 
was  Newfoundland.  The  usual  mode  of  ascertaining  what  that 
foreign  law  is,  has  accordingly  been  adopted,  by  taking  the  ad- 
vice of  an  eminent  counsel  skilled  in  the  law  of  England,  which 
prevails  in  that  country.  He  has  given  twoopinions,  the  second 
explanatory  of  the  first;  and  as  foreign  law  is  matter  of  fact,  I 
am  bound  to  look  at  both,  and  to  take  the  uholt  evidence  of  the 
witness  to  which  I  am  to  give  effect.  There  was  no  objection 
stated  to  the  second  opinion  or  examination  of  the  witness;  and 
whether  the  form  adopted  was,  under  the  circumstances,  the 
b "st,  the  answer  has  been  obtained  without  objection,  and  must 
be  given  effect  to.  I  do  not  understand  on  what  ground  the 
explanatory  opinion  can  be  thrown  out  of  view.  English  law- 
yers occasionally  give  evidence  before  a  jury  in  this  country  on 
matters  of  English  law,  and  they  may  be,  and  havo  frequently 
been  cross-examined,  and  any  proper  question  may  be  put  to 
them  necessary  for  the  purpose  of  explanation.  The  two 
opinions,  therefore,  I  conceive,  cannot  be  separated,  any  more 
than  an  examination  in  chief  from  a  cross-examination. 

"  Now,  Sir  John  Romilly  stated  in  the  outset  of  his  original 
opinion,  that  this  will — the  composition  of  an  illiterate  Scots- 
man, and  not  a  deed  prepared  by  a  profcaiiocal  person,  or 
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couched  iu  technical  language—  was  one  of  difficult  construction. 
'  The  great  difficulty  in  this  case  (.he  says)  arises  from  the  ob- 
scurity of  the  will  of  the  testator,  and  the  consequent  difficult; 
of  ascertaining  the  true  import  of  the  expressions  he  has  use-.l, 
and  upon  whieli,  in  my  opinion,  none  but  judicial  authority  can 
fix  an  intelligible  meaning.'  He  then  gives  his  opinion  on 
varinas  points  of  law  relative  to  tho  effect  of  the  will,  and  other 
matters  as  to  which  his  authority  is  not  disputed ;  and  under 
articles  t  mini  G,  he  says — '  The  rent  difficulty  in  this  caae  ap- 
pears to  me  to  be  the  true  construction  to  be  put  on  the  will. 
I  entertain  little  doubt  but  that  tbe  testator  intended  to  give 
lili  property,  or  at  least  so  much  of  his  property  ns  would  pro- 
duce £150  per  annum,  to  his  daughter  for  her  life,  and  after- 
wards to  be  applied  for  the  support  of  her  children  during  their 
minority,  and,  upon  attaining  their  majority,  to  be  divided  be- 
tween these  children.  I  cannot,  however,  find  words  in  the 
will  sttfficieiit  to  express  that  intention.'  And  then  he  state*, 
that  he  thinks  the  will  contains  no  disposition  of  the  reversion 
of  the  property,  and  makes  no  provision  for  the  children,  after 
the  youngest  had  obtained  majority.  In  the  second  opinion, 
which  refers  to  this  head  of  the  will,  he  unequivocally  says — 
'  I  have  no  hesitation  or  doubt  in  expressing  my  opinion,  that 
the  import  or  construction  of  the  will  is  not  purely  or  exclusive- 
ly a  question  of  English  law — tbat  it  does  not  depend  on  any 
technics!  rule  of  English  practice — but  that  It  is  a  question  on 
which  the  Judge  of  any  Court  conversant  with  the  language  in 
which  the  will  Is  written,  is  entitled  and  bound  to  give  his 
judgment,  according  to  his  understanding,  and  the  plain  inter- 
pretation of  the  words  used.' 

"  The  question  then  is,  whether,  in  the  mutter  of  construction 
here  raised,  this  Court  must  of  necessity  take  the  view  of  Sir 
Juhn  Bomiily  as  conclusive,  or,  on  the  other  hand,  is  entitled  to 
inquire  into  the  soundness  of  that  construction.  Now,  had  the 
learned  lawyer  stated  that  the  law  of  England  was,  that  tho 
part  of  the  will  in  question  positively  meant  and  imported  that 
there  was  no  conveyance  of  the  residue,  and  no  provision  for 
the  children  after  majority,  this  must  have  been  conclusive, 
however  much  the  construction  would  have  been  against  our 
notions.  The  taw  of  the  domicile  being  so  settled,  there  was 
an  end  of  the  question.  But  I  think  the  eminent  counsel  lias 
said  the  reverse  of  this.  lie  states,  that  although,  with  much 
besitation,  entertaining  the  view  on  the  question  of  construction 
himself,  that  there  la  no  conveyance  of  the  residue  or  provision 
after  majority,  lie  holds, — lir,  'That  none  but  judicial  authority 
can  fix  an  intelligible  meaning  to  this  will ;'  id.  That  he  has 
■  no  doubt'  that  the  import  or  construction  of  the  will  '  is  not 
purely  or  exclusively  a  question  of  English  law.'  If  so,  it  is 
not  one  on  which  he  is  entitled  to  give  evidence,  as  the  only 
oracle  declaring  the  construction — the  only  Interpreter  of  the 
obscure  language  in  which  it  is  written ;  for  he  says  expressly, 
it  is  not  a  matter  of  science  within  his  skill  ns  a  pure  English 
lawyer.  There  is  nothing  In  the  law  of  England,  according  to 
his  view  of  the  matter,  more  incompatible  with  holding  that 
the  true  construction  of  tho  words  used  may  Imply  a  provision 
after  majority,  than  that  it  may  not.  Srf,  But  the  learned 
gentleman  further  states,  that  the  construction  does  not  depend 
on  any  technical  rule  of  English  practice!  so  that  there  is  no 
knowledge  of  English  law  required  for  the  solution  of  the  ques- 
tion ;  and,  lastly,  and  ns  it  humbly  appears  to  me,  conclusively, 
be  says— 'It  is  a  question  on  which  the  Judge  of  any  Court, 
conversant  with  the  language  in  which  the  will  is  written,  ia 
entitled  and  bouii'l  to  give  his  judgment,  according  to  Ms  under- 
Handing,  and  the  plain  interpretation  of  the  words  used.'  Sir 
John  thus  thinks  I  am  entitled  and  bound  to  construe  the  will, 
not  according  to  his  view  of  its  meaning,  but  according  to  my 
own  understanding  of  its  plain  interpretation.  There  would 
(as  he  states)  be  nothing  inconsistent  with  the  law  of  England 
In  coming  to  a  conclusion  different  from  his  view  of  what  the 
words  import. 

"This  is  surely  a  Court  conversant  with  the  language  in  which 
the  will  is  written.  The  deed  may  bo  obscure,  orof  difficult 
interpretation  This  will  be  seen  when  we  arc  allowed  to  enter 
on  that  interpretation.  It  might  happen  that  the  whole  Judges 
of  this  Court  should  think  it  quite  clear  tbat  there  was  a  dis- 
posal of  the  residue,  or  a  provision  for  the  children  after  ma- 
jority, and  that  Sir  John  Rom  illy  had  erroneously  come  to  his 
doubtful  conclusion  on  this  head.  The  question  then  is,  whether 
the  Court  is  entitled  to  enter  into  the  matter,  and  to  form  any 
opinion;  or  whether  the  will  must  be  regarded' by  this  Court 
u  a  sealed  book? 


"Now,  the  foreign  Jurist  expressly  says,  tbat  the  law  of  Eng- 
land, instead  of  confining  the  construction  of  this  part  of  the 
instrument  within  any  technical  rules  of  its  own,  declares,  thai 
when  the  subject- matter  comes  before  the  Jadge  of  any  Court 
understand iug  the  language  in  which  the  will  is  written,  that 
Judge  is  not  only  entitled,  but  bound,  to  cive  j  jdgmeut  accord- 
ing to  his  own  understanding,  and  to  the  phiiu  meaning  of  the 
untechnicel  words  used.  I  am  far  from  saying  that  I  think  Sir 
John  Roruilly's  construction  wrong,  because  the  only  question 
now  before  us  u,  whether  we  are  entitled  to  inquire  iuto  that 
construction  ;  and  until  this  Is  settled  in  the  affirmative,  and  the 
question  of  construction  argued,  it  is  premature  to  say  any  tiling 
on  that  head.  But  if  entitled  and  bound  to  construe  the  will 
according  to  the  plain  meaning  or  the  words  used — and  such  is 
Sir  John  Rnmilly's  view  of  our  position — although  this  nay  be 
a  task  of  difficulty — I  am  not  entitled  to  devolve  it  on  an  Eog. 
lish  lawyer,  who,  on  the  contrary,  declares,  that,  by  the  law  of 
England,  this  duty  is  incumbent  on  the  Judge  before  whom  the 
question  of  construction  arises,  provided  that  Judge  be  conver- 
sion with  the  language  in  which  the  instrument  is  written. 
Suppose  this  had  been  enacted  by  an  English  statute,  could  ibis 
Court  hare  declined  to  construe  the  will  ?  But  the  opinion  of 
Sir  John  Itomilly  on  the  matter  of  fact  as  to  the  law  of  England, 
is  equally  authoritative. 

"It  Is  said,  indeed,  that  being  a  will  to  Lc  construed  according 
to  the  [aw  of  England,  the  Judges  of  this  Court  are  truly  not 
conversant  with  the  language  in  which  the  instrument  is  written, 
because  it  is  the  law-language  of  England,  or,  at  all  events,  a 
language  to  be  construed  acciirding  to  the  law  of  K  igland,  under 
which  alone  the  meaning  of  the  deed  can  be  ascertained.  But  I 
think  this  view  directly  against  the  evidence  given  as  matter  of 
fact  by  the  sole  witness  examined  on  the  law  of  England.  Forhs) 
expressly  says,  that  the  will  is  not  written  in  technical  language, 
and  it  nut  to  be  read  ur  construed  according  to  any  technical 
signification  or  specialty  of  the  law  of  England — that  the  con- 
struction is  not  exclusively  one  of  English  law,  but  of  ordinary 
and  plain  interpretation,  according  to  the  word*  used  in  trie 
common  English  tongue  employed  by  a  Scotsman  writing  ia  the) 
familiar  and  daily  language  employed  by  him. 

"  Under  that  view,  I  conceive  the  Judges  of  this  Court  per- 
fectly qualified  to  interpret  the  meaning  of  this  deed — juit  as 
well  qualified  as  the  Judges  of  England.  I  think  we  must  be 
held  to  understand  the  language  in  which  Mr.  Thomson  wrote 
this  will.  Therefore,  holding  this  to  be  a  very  special  cose,  and 
the  task  of  construction  very  completely  thrown  on  us  by  tbe 
counsel  consulted — who  discards  English  law  from  the  matter 
entirely,  and  tells  us  we  are  entitled  and  bound  to  construe 
this  will  for  ourselves,  just  as  if  it  had  been  an  ordinary  letter 
or  other  familiar  composition  of  the  testator — I  do  not  think, 
in  so  doing,  we  are  in  any  way  infringing  on  the  authority  o(  tbe 
case  of  Trotter,  or  the  other  decisions  which  establish  the  gene- 
ral rule,  to  which  this  caae  appears  to  be  a  remarkable  exception. 
Of  course  it  would  be  presumptuous  to  enter  on  any  subject 
falling  within  the  law  of  England,  or  affected  by  its  principles 
and  rules  of  interpretation.  Hut  it  the  English  lawyer  consulted, 
tells  us  that  every  Court  conversant  with  the  ordinary  language 
of  the  country,  is  bound  to  put  tho  best  construction  it  can  on 
an  instrument  containing  no  technical  words,  and  subject  to  no 
rule  of  construction  peculiar  to  the  law  of  England,  I  think,  in- 
stead of  usurping  the  province  of  sn  English  Court  or  counsel, 
I  am  respectfully  complying  with  the  true  spirit  of  the  law  of 
England,  ns  authoritatively  stated  to  me,  by  entering  into  tbe 
consideration  of  the  sound  construction  of  the  will,  according  to 
the  plain  and  ordinary  meaning  of  the  words  used.  But  as  tba 
majority  of  the  Judges  are  of  a  different  opinion,  the  task  of  con- 
struing the  will  is  rendered  unnecessary.4 
Lord  Ruther/urd: 

"I  concur  in  opinion  with  Lords  Robertson  and  Medwjn, 
and  upon  grounds  which  have  been  so  satisfactorily  stated  In 
the  notes  of  Lord  Fullerton's  opinion  on  advising,  that  I  think 
It  unnecessary  to  resume  them  at  length.  I  nhaU  only  obaervn, 
that  I  must  read  together  both  of  Sir  John  Bomiily 'a  opinions, 
and  I  cannot  do  so  without  coming  to  the  condition,  that,  in 
far  as  regards  the  mere  construction  of  tbe  will,  and  parti- 


cularly the  disposition  of  the  residue,  there  ia  really  n 


1851.] 


IN  THE  COURT  OF  SESSION.  <fcc. 


ti.m  to  be  resolved,  exclusively  or  peculiarly,  by  the  lair  of 
Newfoundland. 

'*  It  was  clearly  necessary  to  have  recourse  to  the  opinion  of 
r-ounsel  learned  in  the  law  of  that  colony,  In  ao  far  as  repaid* 
the  validity  of  the  will  and  testamentary  letter,  and  their  effects 
in  carrying  real  property  in  the  colony,  and  also  as  to  the  re- 
presentatives of  the  deceased  who  would  take  the  succession 
in  the  event  of  there  being  no  effectual  disposition.  It  seems 
proper  also  to  have  asked  the  opinion  of  counsel  learned  in  that 
law,  with  reference  generally  to  the  construction  of  the  will,  as 
i  t  might  have  been  reasonably  presumed,  in  such  a  case,  that 
the  colonial  law  bad  its  own  rules  of  construction  applicable 
to  such  instruments.  But  it  was  upon  that  presumption  that 
reference  to  English  counsel  was  made  and  justified.  Every 
reference,  indeed,  to  counsel  learned  in  foreign  law,  necessarily 
involves  the  preliminary  point,  that  there  is  matter  peculiarly 
for  the  determination  of  that  foreign  law.  If  it  appear,  upon 
the  answer  of  counsel,  that  tho  reference  has,  in  whole  or  in 
part,  proceeded  upon  a  misapprehension  of  there  being  appli- 
cable foreign  law  ;  if  he  states  in  his  answer — as  Sir  John 
li.miilly  does  here,  with  reference  to  the  construction  of  the 
will — that  the  colonial  law  gives  no  rule  or  canon  to  regulate 
the  matter,  but  that  tho  intentions  of  the  testator  are  to  be 
gathered  from  the  instrument  by  the  Judge  of  any  Court  con- 
versant with  the  language  In  which  the  will  Is  written — and 
that  any  inch  Judge  is  not  entitled  only,  bat  bound  to  give 
judgment  according  to  his  understanding,  and  the  plain  inter- 
pretation of  the  words  used — I  think  the  answer  shews,  that 
the  reference  to  foreign  law  fn  the  matter  was  uncalled  for, 
and  leaves  the  Court,  not  entitled  only,  but  bound  to  take  the 
construction  upon  i  tacit  If  this  Court  had  supposed  that  there 
was  no  question  of  Newfoundland  law  in  the  matter  at  all,  the 
mere  circumstance  of  the  Instrument  being  executed  In  New- 
foundland would  not  have  justified  them  In  making  the  refe- 
rence, and  declining  to  give  their  own  judgment.  But  that 
point  itself  involved  matter  of  colonial  law,  especially  as  the 
instrument  was  a  will  there  executed ;  and  the  procedure, 
therefore,  in  taking  the  evidence  of  colonial  counsel,  was  right; 
but  in  so  far  as  colonial  counsel  has  stated  there  is  do  appli- 
cable colonial  law,  but  that  any  Court  conversant  with  the 
language  before  whom  that  point  is  raised  is  bound  to  decide, 
his  farther  opinion  becomes  unnecessary,  and  Is  not  binding 
or  authoritative.  On  similar  grounds,  in  the  case  of  the  Aber- 
deen Banking  Company,  where  English  counsel  gave  his  opi- 
nion that  the  question  was  one,  not  of  law,  but  of  fact,  and  lor 
a  jury,  I  should  have  been  very  humbly  of  opinion,  that  the 
Court  should  have  dealt  with  that  question  directly,  and  upon 
their  own  authority.  Suppose,  In  a  case  before  a  jury,  a  point 
occurred  which  was  thought  to  Involve  foreign  law,  and  a 
foreign  lawyer  gave  an  opinion  in  evidence  which  might  at 
first  sight  have  seemed  conclusive  If  the  foreign  law  applied — 
but,  upon  cross-examination,  admitted  that  the  law  with  which 
he  was  conversant  had  no  peculiar  rule  of  construction  appli- 
cable, but  that  be  merely  drew  an  Inference  from  the  words 
used,  as  any  one  might  who  was  conversant  with  the  language 
— I  should  have  thought  that  he  rendered  his  evidence  una- 
vailing, and  that  the  case  most  have  been  decided  as  if  no 
such  opinion  had  been  delivered. 
Lord  Cowan  : 

"  The  principle,  that  the  law  of  the  testator's  domicile  must 
be  resorted  to  in  determining  questions  as  to  the  construction 
of  testamentary  instruments  made  in  the  country  of  his  domi- 
cile, is  free  of  question.  The  statement  of  that  principle,  au- 
thoritatively given  by  the  Lord  Chancellor  in  deciding  the 
case  of  Trotter,  is — 'That  where  a  will  is  executed  in  a  foreign 
conntiy  by  a  person  having  his  domicile  In  that  country,  with 
respect  to  that  person's  property,  the  will  must  be  interpreted 
according  to  the  law  of  the  country  where  it  is  made :  It 
must,  if  it  comes  into  question  in  any  proceeding,  have  the 
same  interpretation  put  upon  it  as  would  bo  put  upon  It  in  any 
tribunal  of  tbe  country  where  it  was  made.'  Adopting  this 
principle,  the  question  is,  whether  there  be  before  the  Court, 
in  this  case,  certain  evidence  of  the  interpretation  which 
would  be  pnt  upon  the  will  of  the  testator,  in  the  tribunals  of 
Newfoundland,  or  of  England, — the  law  of  the  latter  country 
being  admittedly  that  of  the  former.  Tbe  findings  in  the  In- 
terlocutor of  the  Lord  Ordinary  proceed  on  tbe  footing,  that 
such  evidence  Is  afforded  by  tbe  opinions  which  have  been 
obtained  from  Sir  John  Homilly  ;  but,  after  deliberately  con- 

SCOTTISH  JURIST. 


sideling  these  opinions,  with  the  benefit  of  the  full  argument 
contained  in  tbe  cases  for  the  parties,  I  cannot  concur  in  hold- 
ing that  the  case  should  he  disposed  of  upon  that  footing. 

"  Tbe  two  opinions  must,  I  think,  be  read  together,  and  the 
statement  in  tbe  additional  opinion  be  taken  as  explunatoiy 
of  tbe  grounds  upon  which  the  answers  to  the  queries  in  the 
original  opinion  were  given.  The  terms  of  the  Lord  Ordinary's 
note  to  the  interlocutor  appointing  the  case  to  be  of  new  sub- 
mitted to  Sir  John  Itomilly,  appear  to  me  to  have  sufficiently 
intimated  the  purpose  for  which  his  reconsideration  of  the 
case  was  requested.  I  cannot  think,  that  if  bis  opinion,  as 
originally  given,  had  proceeded  in  any  material  respect  upon 
views  or  principles  peculiar  to  the  English  law,  Sir  John  could 
have  avoided  noticing  that  matter  in  his  additional  opinion ; 
and  as  I  read  what  is  there  set  forth,  I  hold  it  to  be  explained 
to  the  Court,  that  his  opinion  has  not  been  formed  upon  any 
views  as  to  the  law  and  practice  of  England,  which  it  would 
be  incumbent  on  the  English  Courts  to  apply  to  the  case,  or 
upon  any  peculiar  construction  to  which  the  terms  employed 
in  this  will  have  been  subjected  by  those  Courts.  It  appears 
to  me  to  ba  authoritatively  intimated,  that  the  opinion  given 
as  to  the  import  of  tbe  will  has  been  formed  irrespective  of 
such  views  and  construction.  This  being  the  case,  I  think  it 
follows  that  there  is  not  before  the  Court  evidence  that  there 
exist  any  rules  of  .English  law  or  practice,  in  accordance  with 
which  the  Judgment  to  be  pronounced  upon  the  construction 
of  this  instrument  must  be  framed. 

"  There  being  no  foreign  law  therefore  In  tbe  case,  tbe  in* 
tentlon  of  the  testator  upon  tho  questions  In  dispute  between 
tho  parties,  fall,  in  my  opinion,  to  be  determined  by  this  Court 
upon  due  consideration  of  the  terms  of  the  settlement.  Care 
must  be  taken  that  rules  peculiar  to  tbe  law  and  practice  of 
Scotland  are  not  applied  in  the  construction  of  tbe  deed,  and 
that  the  deed  is  read  and  construed  according  to  the  plain  in- 
interpretation  of  its  terms  and  provisions.  The  deed  is  to  be 
read  and  construed  as  a  deed  executed  by  a  person  domiciled 
In  England,  employing  the  English  language  to  declare  his 
Intention,  and  making  use  of  expressions,  according  to  their 


are  to  be  coustrucd  without  regard  to  any  peculiar  meaning 
to  which,  in  deeds  executed  by  a  party  domiciled  fn  this 
country,  they  might  be  subjected,  according  to  the  law  and 
practice  of  Scotland.  Thus  guarded,  I  do  not  think  that  any 
real  or  practical  difficulty  can  arise  from  adapting  the  principle, 
that  in  cases  like  tbe  present,  the  courts  of  Scotland — having 
ascertained  that  there  is  no  foreign  law  which  con  be  resorted 
to  for  their  guidance — are  bound  to  interpret  the  instrument 
for  themselves,  upon  the  true  construction  of  which  the  rights 
of  the  litigating  parties  before  them  severally  depend." 

On  advising  the  case  with  these  opinions,  the  question 
arose,  whether  the  opinion  of  Lord  Dundrennan,  who 
had  died  without  signing  the  record  copy  of  the  opinions, 
could  be  counted.  After  consulting  the  Judges  of  the 
Second  Division, — 

Lord  Jaitia-GeneraL — After  considering  the  authorities — 
(Duke  of  Koxburghe  v.  limes,  W.  S.  iv.  813 -814,  and  Shepherd 
v.  Grant,  24th  January  1844)— wo  all  clearly  hold,  that  tho 
opinion  of  Lord  Dundrennan  cannot  be  counted. 

Lord  Ivory. — There  is  happily  no  difference  in  the  Court  as 
regards  the  general  rule,  that  a  testamentary  instrument,  exe- 
cuted within  bis  domicile  by  a  person  domiciled  abroad,  must 
be  construed  according  to  the  law  of  the  country  where  it  was 
made.  As  to  that,  no  question  has  here  been  raised  ;  nor, 
indeed,  if  raised,  could  it,  with  reference  to  the  known  and 
familiar  canons  of  interpretation,  for  a  moment  have  been 
entertained. 

Tbe  case  turns  on  a  different  and  much  more  narrow  ground. 
It  depends  solely  and  entirely  upon  the  terms  and  eflect  of  the 
opinion  which  lias  been  returned  by  the  counsel  learned  in  the 
law  of  tho  testator's  domicile,  whom,  with  reference  to  tbe 
question,  what,  in  the  particular  matter,  was  the  law  of  that 
domicile,  the  Court  felt  It  their  duty  to  consult. 

This  detracts  largely  from  the  importance  of  the  ease  in  its 
more  extended  bearing,  and  reduces  the  only  question  to  lo 
now  decided,  to  a  very  special  point — indeed,  so  much  so,  that 
as  it  is  solely  on  the  peculiar  expression  and  import  of  the  in- 
dividual  opinion  before  us,  that  the  difficulty  has  arisen,  It  is 
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scarcely  to  be  anticipated  that  any  similar  question  will,  If  at 
oil,  rood  again  occur. 

On  the  question,  thus  limited,  such  as  it  Is,  I  concur  in 


same  view  of  the  case.  The  Court,  following  ont  the  gene- 
ral course  in  such  cases,  have  resorted  to  foreign  counsel  for 
the  rule  of  law  to  he  applied  in  construing  this  foreign  testa- 
ment And  they  have  received  for  answer— {taking  the  two 
opinions  together,  for  I  cannot  separate  themV—l.  That  there 
Is  no  peculiarity  of  construction  connected  with  either  the  law 
or  piactlce  of  the  foreign  domicile.  2.  That,  on  the  contrary, 
according  to  the  law  of  that  domicile,  there  is  no  proper  ques- 
tion of  legal  or  technical  construction  whatever,  "  but  that  it 
1h  a  question  to  be  dealt  with  according  to  the  plain  interpre- 
tation of  the  words  used."  And,  8.  That,  therefore,  in  dealing 
with  this  question,  "  the  Judge  of  any  Court  conversant  with 
the  language  iu  which  the  will  is  written,  is  entitled  and  bound 
to  give  his  judgment,  according  to  his  own  understanding'  of 
tbn  words  used. 

This  may  or  may  not  be  a  sound  interpretation  or  what  is 
the  rule  of  the  foreign  law  on  the  matter.  But  it  is  the  only 
rule  which  counsel  learned  in  that  law  has  furnished  to  the 
Court;  and  the  Court  is  bound  to  accept  of  and  act  upon  that 
rule,  exactly  as  it  is  given.  In  doing  so,  it  humbly  appears  to 
me,  that  they  are  not  applying  the  law  of  Scotland,  but  impli- 
edly obeying  and  following  out,  according  to  the  lights  afforded 
them,  the  law  of  the  domicile  where  the  instrument  to  be  con- 
strued was  made.  The  rule  of  construction,  as  thus  authorita- 
tively explained  to  them,  is,  that  they  are  to  apply  their  own 
understandings  to  the  words  of  the  instrument,  according  to 
the  plain  interpretation  of  these  words,  and  as  they  would  be 
interpreted  by  any  one  conversant  with  the  language  In  which 
they  were  written. 

1  am  therefore  of  opinion,  that  the  Lord  Ordinary's  interlo- 
cutor ought  to  be  recalled,  and  that  the  Court  should  now  pro. 
ceed.  in  conformity  with  the  opinion  of  the  counsel  learned  in 
the  foreign  law — which  Is  by  all  recognised  as  the  law  entitled 
to  regulate  In  the  mutter,  and  as  they  have  been  told  the 
foreign  law  holds  them  bound  to  do— to  give  judgment  on  this 
will,  "  as  persons  conversant  with  the  language  in  which  it  is 
written,  according  to  their  own  understanding,  and  the  plain 
Interpretation  of  the  words  used." 

Lord  Jusiice-Oencral—The  opinions  of  the  majority  of  the 
Court  must  receive  effect,  I  remain  firmly  of  the  opinion  for- 
merly delivered  by  me,  and  printed  and  boxed  to  the  rest  of 
the  Court 

Lords  Pulltrton  and  Cuninghame  also  adhered  to  their  former 
opinions. 

The  Court  pronounced  the  following  interlocutor : — 
"In  conformity  with  the  opinions  of  the  majority  of  tlio 

Court,  recal  the  interlocutor  in  so  far  as  it  relates  to  the  claim 
of  the  reclaimer,  and  appoint  the  cause  to  be  farther  heard." 

AurnoBiTiES  for  Clamant  Alucavdkb. — Vanderdonck  «. 
Thellnsun,  Dec  7,  1649.  M'Innes  t>.  M'Allister,  June  29, 1827. 
M'Alister  t>.  Ferguson,  March  9,  1842.  Teate  t>.  Thomson, 
June  5,  1835  ;  Shaw  and  M'Lean,  v.  705. 

Authorities  JOn  othbb  Claimants. — Story,  p.  720,  §  490-1. 
Surge's  Com  iv.  590-1.  Anstnither  p.  Chalmer,  2  Simons,  p. 
1.  Harrison  u.  Nixon,  9  Peters,  pp.  483,604-5.  Yatesu.  Thom- 
son, 3  Clarke  and  Fin.  pp.  644,  688.689.  Sim.  ii.  p.  6.  Trotter 
v.  Trotter.  Juno  10,  1829;  6  6.  D.  p.  78,  and  3  W.  8.  p.  407. 
Aberdeen  Banking  Companv  v.  Malierly,  Cane  and  Company, 
June  1,  18S7.  Lord  Crantte.nu  v.  Cuninghame,  Feb.  16,  1839. 
ltoliertson,  Feb.  18,1810.  Wightman  u.Delile's  Trustees,  Juno 
16, 1802;  M.447B.  Dundosw.Dimdas;  If.  15,685.  Henderson 
■>.  Wilson ;  M.  15,444.    Stein's  Assignees,  6  W.  S.  47. 

Lords  Ordinary,  Cnningbame,  Dtmdrennan. — For  Alexandir, 

Lord  Adv.  (Moncreiff),  Inglis,  J.  Campbell ;    Gibson -Graigs, 

"-'-"-land   Brodie,  W.S.   Agents — Alt.  Christlson,  Keaves, 

"""•"Bid  Renny,  Home  and  Hose,  and  Tods  and 

«*.— W.  Clerk,-(YM.) 
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Fm  bt  D  ma  i  ok. 
No.  63. — Dr.  Maxwell  Adams,  Pumer,  v.  WLesot, 

Hamilton  and  Co.  Defender*, 
Rev.JoHN  GiLi,e.y,  Suspender,  v.Johh  Meek,  Respondent. 
George  S  almond,  Suspemler,  v.  Dr.  Maxwell 
Adams,  Respondent. 
Thomas  Napieb,  Suspender,  v.  Dr.  Maxwell  Adams, 
Respondent. 
Poor-Law  Amendment  Act- Assessment  -Means  and  SniwUnce- 
In  Glasgow,  the  City  Parish  and  the  Barony  Parish  Sad  adiptei 
the  assessment  on  mrnne  and  substance,  tanetiontd  by  ont  of  lit  al- 
ternatives of  the  84th  clause  of  the  late  italule.     1.  A  merranlili 
and  manufacturing  etmpany  had  their  manufactory  in  On  em 
parish,  and  their  eountitig-houss  t'n  the  other — Held  lUbhtsm- 
lessment  in  both,  parishes,  according  as  their  neons  and  isbstasa 
were  derived  from,  or  related  to,  the  occupancy,  trade  or  hanua, 
respectively  tarried  on  in  each  of  the  parishes.    2.  A  minister  of  tit 
Established  Church  performed  parochial  duties  in  the  City  Paruh, 
and  resided  in  the  Barmy  I'ariih— Held  assessable  in  tie  Cits 
Parish.     3.  The  procurator  fiseaTs  chambers  acre  situated  ritkn 
the  City  Parish,  and  his  residence  vnlhin  the  Barony  Farish- 
Hcld  assessable  in  the  City  Parish.     4-  A  journeyman  bootbairt 
in  the  employment  of  a  firm  in  the  City  Parish,  had  his  atoeOm}  ■* 
the  Barony  Parish — Held  assessable  in  the  City  Parish. 

These  four  cases  were  brought  for  the  purpose  of  try- 
ing questions  which  had  arisen  between  the  City  Parish 
and  the  Barony  Parish  of  Glasgow,  in  the  administration 
of  the  Now  Poor-Law.  Both  parishes  had,  for  the  jeu 
ending  May  1849,  adopted  the  assessment  upon  mesai 
and  substance,  sanctioned  by  one  of  the  alternatives  of 
the  34th  section  of  the  act,°  viz. — 
"An  equal  percentage  upon  the  annual  value  of  all  lands  and 
heritages  withiu  the  parish  or  combination,  and  upon  the  esti- 
mated annual  income  of  the  whole  inhabitants  from  meani 
and  substance,  other  than  lands  and  her  itayes  situated  in  Gnat 
Britain  or  Ireland." 
The  act  provides,  §  47 — 

'■  That  if,  in  any  parish  or  combination  In  which  an  assess- 
ment  in  imposed  on  means  and  substance,  any  company,  or  any 
Individual,  shall  occupy  any  lands  and  heritages,  or  shall  cany 
on  any  trade  or  business  in  any  premises  within  such  parish  oi 
combination,  snch  company,  and  the  partners  thereof,  and  such 
individual,  shall  be  liable  to  he  assessed,  in  such  parish  or  com- 
bination.on  their  or  his  means  and  substance,  derived  from,  or 
relating  to,  such  occupancy,  trade  or  busi  D-ess,  although  none  of 
the  partners  of  such  company,  nor  such  individual,  should  te 
actually  resident  in  surh  parish  or  combination  ;  and  such  com- 
pany and  partners,  and  such  individuals,  shall  not  be  liable  to 
be  assessed,  on  the  same  means  and  substance.  In  any  other 
parish  or  combination." 

•  "That  when  the  parochial  board  of  any  parish  or  com. 
blnation  shall  have  resolved  to  raise  by  assessment  the  fundi 
requisite,  such  board  shall,  either  at  the  same  meeting,  or  at 
an  adjournment  thereof,  or  at  a  meeting  to  be  called  for  th« 
purpose,  resolve  as  to  the  manner  in  which  the  aieeesnrent  il 
to  be  imposed  -,  atrd  it  shall  be  lawful  for  any  such  board  to 
resolve  that  one-half  of  such  assessment  shall  be  imposed  npon 
the  owners,  and  the  otber  half  upon  the  tenants  or  occupants 
of  all  lands  and  heritages  within  the  parish  or  combination, 
rateably,  according  to  the  annual  value  of  such  lands  and  heri- 
tages, or  to  resolve  that  one-half  of  such  assessment  shall  b* 
imposed  upon  the  owners  of  all  lands  and  heritages  within  the 
parish  or  combination,  according  to  the  annual  value  of  such 
lands  and  heritages,  and  the  otber  half  upon  the  whole  inhabi- 
tants, according  to  their  means  and  substance,  other  than 
lands  and  heritages  situated  in  Great  Britain  or  Ireland,  or  to 
resolve  that  such  assessment,  shall  be  imposed  as  an  equal  per 
centageupon  the  unnual  valueof  all  lands  and  heritages  will  - 
in  the  parish  or  combination,  and  upon  the  estimated  annual 
income  of  the  whole  inhabitants  from  means  and  substance. 
other  than  land*  and  heritages  situated  in  Great  Britain  w 
Ireland." 
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T.  M'Leroy,  Hamilton  and  Company,  were  a  mercan- 
ile  and  manufacturing  company,  their  manufactory  bo- 
ng in  the  Barony  Pariah,  and  their  counting-house  in 
he  City  Parish.  The  inspector  of  the  poor  of  the  City 
"•arish  brought  an  action  to  have  it  found  and  declared 
hat  they  were  liable  to  assessment  to  the  City  Pnrish, 
ind  not  to  the  Barony  Parish.  In  the  course  of  the 
iroceedinga,  the  following  minute  was  lodged: — 

"  (1.)  That  it  was,  on  the  one  hand,  admitted  thut  the  dofen- 
lerx'  works,  where  the  gondii  they  deal  in  are  manufactured 
■v  them,  are  wholly  situated  in  the  Barony  Parish,  and  that 
hey  employ  in  these  works  a  great  many  operatives.  (2) 
rliat  it  was,  on  the  other  lined,  admitted  that  the  defenders' 
ouu  ting-house,  where  the  transactions  relating  to  the  sale  of 
heir  manufactured  goods,  and  the  purchase  of  their  raw  ma- 
erial.are  usually  conducted,  and  where  they  employ  the  clerks 
leeessary  for  these  purposes.  Is  situated  in  the  City  of  Glasgow 
'urish,  but  that  the  goods  sold  at  the  counting-house  or  else- 
rhere  are  uiually  sent  from  the  works  situated  in  the  Barony 
'nrish,  for  delivery  to  the  purchasers.  And,  (3.)  That  it  was 
dan  admitted,  that,  excepting  their  counting-house,  no  other 
]  remises  connected  with  the  defenders'  business  are  situated 
n  the  Ctty  of  Glasgow  Parish — their  goods,  after  being  manu- 
actured,  aa  well  as  the  raw  material,  being  kept  in  their  pre- 
nises  in  the  Barony  Parish  until  disposed  of." 

II.  The  Rev.  John  Gillan  was  minister  of  the  church 
md  ecclesiastical  parish  of  St.  John,  both  situated  within 
he  City  Parish  of  Glasgow.  His  dwelling-house  was 
vithin  the  Barony  Parish.  Haying  been  assessed  in  the 
utter,  he  presented  a  note  of  suspension. 

III.  George  Salmond,  the  procurator -fiscal  for  the 
tower  ward  of  Lanarkshire,  had  his  chambers  within  the 
City  Parish,  and  his  residence  within  the  Barony  Parish. 
Having  been  assessed  for  means  and  substance  within 
ho  former,  he  presented  a  note  of  suspension. 

IV.  Napier,  a  journeyman  bookbinder,  reading  in  the 
3arony  Parish,  was  employed  by  Messrs.  John  Cares  and 
Company,  whose  establishment  is  situated  in  the  City 
'ariah.  Having  been  assessed  in  the  City  Parish,  he 
ireaented  a  note  of  suspension. 

These  four  processes  were  conjoined;  and  great  avi 
anilum  having  been  made  by  the  Lord  Ordinary,  they 
rcre  sent  to  the  whole  Judges  for  their  opinion.  The 
Allowing  opinions  were  returned: — 

Lord  Justice-Clerk,  Lord  Dandrennan,  and  Lord  Wood, 
concurred  in  by  Lords  Murray  and  Robertson): 

'•  Both  the  City  Parish  of  Glasgow  and  the  Barony  Parish  as- 
ees  on  owners  on  the  annual  value  of  all  lands  and  heritages, 
,nd  on  the  annual  income  of  all  the  inhabitants.  Where  that 
□ode  nf  nmnrmnnnt  is  adopted,  it  must  follow  that  there  will  be 
ertain  persons  (whether  in  the  situation  of  tenants  or  owners) 
i ho  may  not  be  liable  to  be  assessed  in  the  parish  on  in- 
ome,  if  their  case  falls  under  the  operation  of  the  47th  section 
if  the  recent  statute,  owing  to  their  trade  or  business  being 
an  led  on  iu  a  different  parish.  Each  of  these  two  parishes 
nay  lose  something  in  particular  cases  from  the  mode  of  as- 
esHment  they  have  adopted, — white  they  probably  have  greater 
eturns  and  benefits  in  otimr  respects  from  the  mode  of  assess- 
nent  tbey  have  adopted.  But  tbey  seem  each  to  be  etlempt- 
nft  to  combine  with  that  mode  of  assessment,  claims  which 
an  arise  only  If  the  first  mode  mentioned  in  the  statute  had 
xren  adopted — assessment  on  owners  and  tenants. 

"  When  the  principles  of  the  diffurcut  systems  are  kept 
leparate,  there  Ik  no  difficulty  in  any  of  the  cases  before  na 

•'  L  M-Leroy,  Hamilton  and  Co.— The  facts  are  settled  by  the 
minute,  which  contains  all  the  facts  material  for  the  decision 
:if  the  question  raised.  The  cases  contain  much  general  rea- 
soning, which  these  facts  do  not  admit  of.  And  we  Jewry  to 
•online  our  opinion  entirely  to  the  actual  case  before  us, — that 
s,  the  case  of  manufacturers  having  their  mi  inn  factory  in  the 
-tarony  Parish, — to  which  all  the  raw  material  to  be  worked 
ip  is  sent  for  manufacture — wheru  oil  their  i  Manufactured  goods 


are  wrought  up  and  finished — where  these  goods,  till  sold,  are 
kept,  and  from  which,  when  sold,  they  are  usually  sent  for  de- 
livery to  the  purchasers.  They  have  a  counting. house  In  the 
City  Parish  for  receiving  orders  and  making  purchases,  but  not 
for  the  receipt  even,  and  deposit,  either  of  the  raw  materials  or 
the  finished  goods. 

"  On  thisspecial  case,  we  have  no  doubt  whatever  that  their 
trade  or  business  is  really,  in  the  substance  of  the  thine,  and 
according  to  the  plain  practical  view  of  the  matter,  carried  on 
at  their  premises  and  works  in  the  Barony  Parish,  and  that 
they  are  to  be  assessed  on  means  and  substance  in  that  parish. 
The  counting,  house  is  rented  or  occupied  by  them  for  conve- 
nience of  themselves  and  others  in  Glasgow,  to  prevent  delay 
and  trouble  iu  giving  and  receiving  orders — but  orders  for 
what  f  Why,  solely,  wherewith  to  carry  on  the  business  at 
tbelr  works  in  the  Barony  Parish. 

"  There  may  be  some  manufactories,  such  as  of  great  steamers, 
or  of  engines  for  steamers,  in  which  eight,  or  ten,  or  twenty 
orders  for  vemets,  are  all  that  the  manufacturer  receives.  We 
suppose  such  a  person  might  carry  on  his  business,  so  far  as 
receiving  orders  Is  concerned,  by  letting  it  be  known  that  be 
will  be  found  two  orthreedoys  a-week  in  the  Exchange  Rooms 
at  such  bourn.  The  parties  tu  question  receive  more  orders, 
and  have  a  place  for  that  purpose ;  but  their  business  is  car- 
ried on  in  the  Barony  Parish. 

"  This  case  does  not  affect  the  question  as  to  a  general  mer- 
chant carrying  on  business  at  Glasgow,  who  may  have  goods 
in  Liverpool,  Greenock,  or  elsewhere,  as  the  case  may  be,  to  be 
sold  and  disposed  of  in  Glasgow,  and  who  sends  his  instruct  ions 
to  agents  or  warehouse- keepers  In  other  places.  Nor  will  this 
opinion  affect  the  cose  of  parties  who  are  manufacturers  and 
large  retail  or  wholesale  dealers,  having  extensive  premises  In 
Glasgow,  iu  which  tbey  keep  or  sell  both  their  own  manufac- 
tured goods,  and  the  goods  made  by  others, — in  all  which  cases, 
much  may  depend  on  the  exact  facts  in  each  case. 

"  The  case  before  us  is  simple,  and  free  from  difficulty. 

"  Ii  lias  been  thought,  that  as  tho  defenders  necessarily  do 
some  business  (it  is  said)  iu  the  counting-house  in  Glasgow, 
there  ought  to  be  some  division  of  the  total  assessment  for  which 
they  may  be  liable,  and  a  portion  given  to  the  City  Parish. 


This  vi 


v  appears  t 


ind.     1.  It  is  inconsistent 


itb  the  admission,  that  the  business  Is  really  carried  oi  .  . 
Barony  Parish ;  for  then,  on  that  condition,  what  is  done  in 
the  counting-house  is  only  the  business  of  the  manufacturer  In 
the  Barony  Parish,  of  goods  for  sale,  but,  for  convenience,  trans- 
acted in  Glasgow.  2.  The  statute  gives  no  warrant  for  any 
such  division.  On  the  contrary,  the  enactment  imports,  for 
the  sake  and  interest  of  the  other  parish,  that  the  parties  are 
to  be  assessed  in  that  other  parish  in  which  their  trade  or  busi- 
ness is  parried  on  :  And  hence  wc  must  settle  in  which  parish 
that  business  is  carried  on,  and  then  that  parish  is  entitled  to 
the  assessment.  3.  The  view  proceeds  on  a  subtlety  not  appli- 
cable to  the  practical  matter  of  a  man  having  a  large  manufac- 
tory for  goods  which  he  prepares  and  sells. 

"  Rtv.  John  Qilian. — We  consider  the  cose  of  the  stipend  of 
a  clergyman  to  be  quite  a  special  case — standing  by  itself. 
The  legislature,  seeing  that  the  stipend  is  In  truth  part  of  the 
proper  produce  and  revenues  of  each  parish,  and  nut  thinking 
that  it  should  be  exempted  from  contribution  to  the  mainte- 
nance of  the  poor,  did,  by  special  enactment,  provide,  that 
'  clergymen'  (i.  t.  the  parochial  ministers,  for  to  them  alone  is 
the  provision  applicable) '  shall  be  liable  to  be  assessed  for  the 
poor  in  respect  of  their  stipend.'  We  apprehend,  that  in  this 
provision  as  to  the  ministers  of  parishes,  the  stipend  cannot  be 
separated  from,  or  taken  Into  account  out  of,  the  parish  nf 
which  the  incumbent  is  minister,  and  of  the  rental  of  which 


pent).  This  seems  to  be  a  point  perfectly  free  from  doubt, 
Stipend  may  be  called  income,  or  taken  as  the  annual  return 
from  heritages  to  an  owner : — it  is  immaterial.  The  minister 
is  liable  to  be  assessed  by  special  enactment,  and  the  statute, 
as  well  as  common  law,  hulas  the  minister  and  his  stipend  to 
belong  to  the  parish  the  cure  of  which  he  serves, 

"  No  doubt  he  might  be  assessed  there  or  elsewhere  on  other 
Income  ;  or,  under  a  different  mode  of  assessment,  If  he  re- 
sides iu  another  parish,  he  may  be  liable  iu  that  parish  as  the 
tenant  of  the  house  he  lives  in — which  practically  is  only  one 
war  of  drawing  the  assessment,  which  the  landlord  of  counts 
ultimately  bears. 


REPORTS  OF  CASES  DECIDED 


[Dec.  IB, 


'■111.  Mr.  Salmond,— It  seems  clear  beyond  tbe  reach  of  doubt, 
that  he  carries  on  his  bvmiricss  in  the  City  Parish,  and  cannot 
bo  assessed  on  that  business  In  the  Barony  Parish. 

"  IV.  The  bookbinder,  Thomat  Napier. — He  resides  in  the  Ba- 
rony Parish.  He  walks  into  the  City  Pariah  to  his  master's  shop, 
to  do  his  master's  work  ;  and  on  thu  income  arising  from  all 
that  work,  the  master  will  be  assessed.  Napier  receives  bis 
wages  in  Glasgow,  which  however  might  bo  remitted  to  him,  or 
paid  by  a  credit  on  a  branch  bank  in  the  Barony  Parish.  We 
apprehend  he  cannot  he  assessed  In  the  City  Parish.  Whether 
such  persons  escape  altogether  under  the  mode  of  assessment 
adopted  in  the  Barony  Parish,  we  do  not  know :  But  if  they 
do,  the  evil  is  not  great.  However,  in  point  of  law,  be  cannot 
be  assessed  on  meant  and  substance  in  the  City  Parish.  His 
wages  are  n  deduction  in  estimating  his  master's  income  ;  and 
his  income  belongs  to  him,  a  reeidenter  in  the  other  parish. 
Lord  Murray,  (second  opinion): 

"  If  the  Court  shall  hold  that  it  is  necessary  to  decide  this 
case,  holding  that  the  parties  are  assessable  only  in  the  Barony 
Parish,  where  the  works  are,  or  in  the  City  Parish,  where  the 
counting  house  is,  I  concur,  as  I  formcily  did,  with  the  opinion 
of  the  Lord-Justice  Clerk  and  the  late  Lord  Dundrcnnan.  But 
I  hare  come  to  be  of  opinion,  that  in  order  to  carry  the  47th 
lection  of  the  statute  fairly  and  fully  into  execution  in  the 
case  of  trades  and  manufactures,  it  must  frequently  be  necessary 
to  sustain  asKestiDents  in  the  several  parishes  where  the  trade 
or  business  is  carried  on,  and  that,  therefore,  in  this  case,  the 
parish  of  Glasgow  should  be  found  entitled  to  assess  this  com- 
pany  in  respect  of  the  conn  ting-bouse,  and  tbe  Barony  Parish 
to  do  so  likewise  in  respect  of  the  manufactory. 
Lord  Moneniffi 

"  When  I  first  read  these  papers,  I  had  an  Impression  that 
there  was  much  probability  in  the  view,  that  in  assessing  the 
company  in  question,  on  their  meant  and  tubtlanct,  they  should 
be  taken  as  belonging  to  the  parish  of  the  City  of  Glasgow, 
within  which  their  counting-bouse  is  situated,  as  the  centre  of 
their  affairs,  where  their  contracts  may  be  assumed  to  be  prin- 
cipally formed,  and  the  produce  of  their  manufactures  realized. 
But  on  more  mature  reflection,  I  have  come  to  the  conviction, 
that  this  would  be  too  narrow  a  construction  of  their  actual 
position,  and  that  the  sounder  principle  is  that  presented  on 
the  part  of  the  defender  and  charger,  Mr.  Meek,  that  '  on  a 
broad  view  of  the  whole  matter,  and  without  entering  into 
nice  or  subtle  distinctions,'  'tbe  assessable  means  and  substance 
ofM'Leroy,  Hamilton  and  Co.  must  be  held  to  be  derived  from 
their  trade  or  business  of  manufacturers,  carried  on  in  their 
works  or  premises  in  the  Barony  l'arish.'  These  gentlemen, 
according  to  the  assumed  facts,  are  essentially  manufaeturert ; 
and  their  means  and  substance  consist  in  the  manufactured 
goods  produced  in  their  works  in  the  Barony  Parish.  It  is  not 
correct  to  say,  that  the  completion  of  the  manufacturing  pro- 
cess yields  no  income.  In  reality,  it  yields  all  the  income 
which  they  ever  possets,-,  though.  In  turning  it  into  money, 

something  may  require  to  be  done,  either  in  the  prtmitet  where  it 
taket place,  or  somewhere  else.  It  may  be  donetacre  ;  or  it  may 
he  done  in  the  counting- house,  or  by  correspondence  or  com* 
mutiication  with  reference  to  either  place.  But  the  goods,  both 
before  and  after  the  process  of  manufacture,  constitute  means 
and  substance  lying  in  the  Barony  Parish  ;  and  at  all  times 
when  the  assessment  is  to  be  made,  there  must  be  large  quan- 
tities, first  of  raw  materials,  and  then  of  manufactured  goods, 
lying  there,  and  constituting  meant  and nbttana;  and,  In  the 
end,  all  the  means  and  substance  which  these  parties,  at  manu- 
faetartrt,  are  enabled  to  realize  in  a  money  income,  are  essen- 
tially the  produce  of  their  manufacturing  processes,  which  are 
•II  carried  on  in  the  Barony  Parish. 

"I  therefore  concur  in  the  opinion  of  the  Lord  Justice-Clerk, 
and  the  Judges  who  agree  with  him,  on  this  point  I  do  not 
understand  that  there  has  been  any  proposal  to  diride  the  as- 
sessment between  the  City  and  the  Barony ;  and  I  do  not 
think  that  such  a  division  would  be  at  all  practicable.  It  is 
this  that  creates  tbe  main  difficulty  in  the  case. 

"  Rtc.  John  Qillan. — Considered  as  a  special  case  under  the 
express  provision  of  the  statute  as  to  the  stipends  of  the  paro- 
chial clergy  of  the  Established  Church,  I  concur  In  tbe  opinion 
of  the  Lord  Justice-Clerk.  But,  looking  at  It  in  any  other 
light,  I  should  think  it  at  least  a  donbtful  case,  whether  tbe 
parish  of  a  clergyman's  readtnet  might  not  very  reasonably  be 
taken  ad  the  place  in  which  be  should  be  assessed  as  other  in- 


habitants. I  do  not  wish  to  prejudge  that  case  ;  but  I  by  no 
means  think,  that  there  is  any  '  confusion  of  ideas'  in  any  one 
suggesting,  that  the  place  in  which  be  makes  all  his  prepars- 
tion  for  bis  chief  ministerial  duties,  forms  a  very  material  ele- 
ment in  the  question,  in  what  parish  he  should  be  assessed  Am 
the  poor.  Comparing  his  position  with  that  of  a  manufacturer, 
bis  general  studies  carried  on  there  constitute  his  stock  in  trade, 
continually  increased  from  day  to  day,  and  year  to  year ;  sud 
the  things  prepared  there  are  like  manufactured  goods,  thongh 
made  available  elsewhere.  But  I  only  mean  to  say,  that  I  do 
not  exactly  accede  to  all  that  has  been  said  on  thu  subject  u 
a  matter  of  abstract  reasoning.  And  with  reference  to  some 
of  tbe  illustrations  employed, — for  example,  ttphyieMifm, 
paid  every  day  in  perhept  a  half-  doun  paritket, — it  would  bs  im- 
possible to  fix  the  assessment  by  the)  places  of  mark,  or  by  raj 
other  rule  than  tbe  place  of  his  rtadenee- 

"  Mr.  Satmond. — I  concur  in  the  opinion  of  the  Lord  Justus- 
Clerk  and  the  other  Jodges  as  to  this  case. 

"  Thomat  Napier. — I  also  concur  in  the  opinion  of  the  lord 
Justice-Clerk  and  others  in  this  case,  that  Napier  cannot  be 
assessed  in  the  City  Parish ;  though  1  do  not  think  the  doubt 
expressed  by  Lord  Coekburn,  in  comparing  this  with  ntns 
other  cases,  unreasonable-  Perhaps  the  principle  of  the  de- 
cision in  Buchanan  v.  Parker,  Feb.  21, 1827,  or  the  diffiraliia 
found  in  applying  it  under  the  new  system,  may  account  lot 
some  apparent  uiscrepancieB  which  cannot   be  exactly  re- 

Lord  Medmyn : 

"I  agree  with  the  majority  of  the  Court  as  to  the  cases  d 
tbe  Rte.  Mr.  GiUan.  Mr.  Satmond,  and  Thomat  Napier. 

"With  regard  to  the  case  of  M-I^eroy  and  Co.,  lam  of  opinion 
that,  in  tarms  of  the  47th  section  of  the  act,  they  carry  to 
their  trade  or  business  in  the  City  Parish,  in  which  is  situted 
'their  counting-house,  where  the  transactions  relating  to  Lho 
sale  of  their  manufactured  goods,  and  the  purchase  of  their 
raw  material,  are  usually  conducted,  and  where  they  employ 
tbe  clerks  necessary  for  these  purposes.'  It  is  not  said  that 
any  sates  take  place  at  their  works,  where  the  goods  thry  deal 
in  are  manufactured;  tbe  'elsewhere'  in  the  minute,  I hold 
alludes  to  a  sale,  if  made  at  tbe  Exchange,  or  by  a  partner  an- 
swering a  letter  at  his  dwelling-house,  or  such  like.  Now,  tbe 
assessment  is  on  means  and  substance,  tha  profit  of  the  manu- 
factory, which  arises,  not  on  thu  purchase  of  the  raw  material, 
nor  tbe  receiving  it  into  their  works,  nor  yet  the  working  it 
up  into  the  manufactured  article,  but  on  its  sale,  and  tbe  re- 
ceipt of  the  price.  This  is  that  for  which  all  the  other  stairs 
in  the  process  are  preparatory — for  this  object  alone  they  Uko 
place — for  production  of  which  they  are  in  bet  subordinate. 
The  means  and  substance  of  a  manufacturer  arise  out  of  tin 
transactions  of  the  year  ; — the  sales  made  of  the  manufactured 
goods— not  upon  the  quantity  of  the  raw  material  which  nuy 
be  laid  in  but  not  worked  up,  nor  upon  the  amount  of  wast  it 
worked  up,  if  not  sold  ; — neither  of  these  produce  any  mesa 
and  substance — any  assessable  income ;  but  this  arises  only  on 
tbe  sales  dnring  the  year,  and  the  profit  accruing,  derived 
from '  the  trade  or  business  carried  on  in  their  premises,'— which 
surely  is  their  counting-house,  with  their  establishment  of  cfcrb 
for  conducting  the  sales  of  their  goods — where  their  books  and 
letters  and  accounts  are  kept,  the  evidence  of  all  their  bargsiu 
and  transactions,  and  payments  made  and  received — when 
their  business,  in  short,  is  carried  on.  It  does  not  detract  from 
this  being  their  place  of  trade  and  businew,  that  the  goods,  open 
being  manufactured  ut  the  works,  are  kept  there  till  they  srt 
disposed  of,  and  usually  delivered  from  these  works  to  a  pur- 
chaser. The  sale  is  tbe  finishing  process  to  which  all  that 
take  place  in  the  manufactory,  lead,  and  which  is  the  efficient 
step  in  creating  what  is  assessed  on.  So  much  is  this  », 
and  so  much  does  it  practically  influence  our  ideas  on  tbe  sub- 
ject, that,  In  common  parlance,  the  premises  in  which  a  manu- 
facturer s  trade  or  business  is  carried  on  ishiscountiug-hoast; 
ft  is  there  that  orders  are  addressed  to, — there  that  he  is  in- 
quired  for, — and  I  think  it  is  also  in  the  language  of  tbe  act 
I  cannot  hold  that  the  parties  here  are  liable  for  assessment, 
In  respect  of  the  same  article,  in  both  the  City  and  Barony 
Parish,  or  that  there  can  be  any  division  of  the  rate.  I  *■»■'* 
see  on  what  data  any  such  division  could  be  made  upon  the 
manufactured  article  when  it  comes  to  be  converted  into  cash. 
It  is  one  and  the  same  article  from  its  purchase  in  its  raw  state, 
till  its  sale  when  manufactured,  although  its  appearance  M 
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changed  ;  Mid  as  it  is  neither  In  one  state  or  the  other  while 
It  remains  unsold,  that  it  cmi  be  counted  as  means  and  sub- 
jtsuice,  1  see  no  other  principle  in  tiling  the  locality  of  the 
tingle  MM— ant  on  the  article  on  its  sale,  than  to  hold  the 
;<>uii ting-house  where  this  sale  takes  place — this  business  is 
;arricd  on — as  an  adjunct,  and  subordinate  to  the  manufac- 
tory ;  or,  on  the  other  hand,  the  manufactory  subordinate  to 
;h«  place  of  business  in  the  city,  where  their  dealings  with  the 
manufactured  articles  are  all  transacted — where  alone  they 
aury  on  their  trade  fn  them,  and,  by  sale  and  transfer  of  their 
roods,  create  assessable  income.  This  latter  Is  the  view  1  in- 
dine  to  adopt. 

Lord  Coclcburn  : 

"  I  agree  with  the  majority  of  the  Court  as  to  the  cases  of  Mr. 
Salmond  and  of  the  Rev.  Mr.  Oiltnn,  and  think  that  they  are 
loth  clearly  assessable  for  the  City  of  Glasgow. 

"  But  I  rather  differ  as  to  Thorxai  Napier,  *nd  M'Ltroy,  ffamil. 
on  and  Company. 

"  Kapler  is  a  journeyman  bookbinder,  wbo  lives  in  the  Barony 
r'ari«b,  bnt  works  in  Glasgow,  for  £2:  8s.  each  fortnight,  which 
a  tb«  period  to  which  his  successive  engagements  extend.  Now, 

can  see  no  substantial  difference  between  his  case  and  that 
if  the  clerk  or  manager  of  the  Glasgow  Insurance  Company, 
sh<>  was  paid  by  a  salary,  for  work  done  in  that  city,  but  lived 
leyond  it.  He  was  found  liable  for  the  Glasgow  rate,  because 
le  carried  on  his  business  there.  So  (on  it  appears  to  me)  does 
Napier.  To  be  sure  the  journeyman  is  paid  by  icaget  each  fort- 
light,  and  the  manager  by  a  sairry.  Bat  surely  tin;  nami  makes 
10  odds.  The  journeyman's  allowance,  called  wages,  Is  £G2 : 
.Ob.  8d.  a- year,— but  ft  is  paid  by  £2 :  8*.  each  fortnight.  The 
nanager's  allowance,  called  salary,  though  only  paid  yearly,  or 
ialf-  yearly,  or  quarterly,  wot  but  an  accumulation  of  items.  Jsi  t 
he  length  or  the  shortness  of  the  terms  of  payment  that  makes 
lie  difference  f  Would  it  exempt  Thomas  Napier,  if,  instead 
if  getting  £2 :  8s.  each  fortnight,  he  got  £82  :  10  :  8  at  the  end 
if  the  year  r  They  were  both  equally  immoveable  at  the  expi- 
ration of  their  engagements;  and  the  length  of  these  seems  to 
ne  immaterial.  I  am  afraid  of  our  getting  into  confusion,  la 
hese  numerous  and  complicated  poor-law  canes,  by  ocknow- 
edging  distinctions  with  no  real  and  practical  differences. 

"  As  to  M'Ltroy  and  Company,  I  think  that  they  are  liable  in 
of  A  the  Barony  Parish,  where  their  manufactory  is,  and  in  Glas- 
:ow,  where  their  counting-house  is, — according  to  the  extent 
I  their  dealings  In  each  place  respectively,  provided  they  do 
ay  and  sell  at  both. 

"  It  appears  to  me  to  be  difficult  to  say,  that  they  do  not 
arry  od  business  at  their  manufactory  if  they  buy  and  sell 
here ;  and  far  more  difficult  to  say,  that  they  do  not  carry  It 
a  sit  their  counting-house,  where  almost  all  their  purchases, 
nd  almost  all  their  sales,  are  effected,  and  the  great  mass  of 
heir  transactions  is  settled  and  accounted  for. 

"  If  they  ore  only  to  be  held  liable  in  one  of  these  places,  I 
m  of  opinion  that  Glasgow  is  the  legal  one.  It  is  there  that 
heir  buying*  and  sellings  chiefly  or  solely  take  place, — that 
heir  books  and  accounts  are  kept,— and,  in  short,  that  their 
un'nut  U  dam.  The  mere  working  up  of  the  raw  material, 
aongh  it  be  more  visible  and  more  noisy,  Is  subordinate  to 
'hat  is  done  with  the  manufactured  article.  It  is  not  by  mere 
lariu  factoring  that  they  trade  or  make  their  profit.  If  they 
rill  shut  up  their  counting -house,  there  will  be  but  little  means 
r  substance  from  the  mere  spinning-mill.  The  mill  supplies 
hern  with  the  articles  they  deal  in ;  but  it  is  not  the  seat,  or 
t  least  not  the  sole  Beat,  of  the  trade  Itself  I  cannot  under. 
and  how  the  whole  manufacturing  merchants  of  a  city  con 
r>catpe  the  relief  of  the  poor,  by  the  expedient,  or  the  accident, 
f  keeping  their  working  machinery  beyond  the  city's  limits. 
jord  Ruiherfurd  : 

"  I  concur  with  the  majority  of  the  Consulted  Judges  in  re- 
ard  to  the  case*  of  the  Rev.  Mr.  Oillaa  and  of  Mr.  Sairaond. 

"  The  case  of  M'Ltroy,  Hamilton  and  Co.,  I  think  attended 
rith  the  greatest  difficulty,  especially  if  It  shall  be  necessary 
j  adopt  the  opinion,  that  they  shall  be  liable  ndusivtly  fn 
ne  or  other  of  the  parishes.  The  recent  statute  provides,  that 
i  any  parish  where  assessment  is  imposed  on  means  and  sub. 
lance,  a  company  and  the  partners,  or  an  individual,  though, 
ot  resident,  if  they  or  he  shall  carry  on  any  trade  or  business 
t  premises  within  the  parish,  shall  be  liable  for  assessment 
ithin  that  parish  on  their  or  his  means  and  substance,  do- 
ved  how,  or  relating  to,  such  trails      " 
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"  There  Is  no  doubt  a  provision  to  prevent  double  assess- 
ment— thai  such  parties  shall  not  be  liable  for  assessment  on 
the  same  means  and  substance,  in  any  other  parish.  But  there 
is  nowhere  any  provision  in  the  statute  to  make  a  company 
liable  for  their  trade  or  business  in  one  parish  only,  although 
It  may  be  carried  on  in  several  different  parishes  ;  nor  is  the 
limitation  of  assessment  to  one  parish,  by  any  means  the 
necessary  legal  consequence  of  that  provision  against  double 

"  Law  and  practice  seem  otherwise  In  the  cose  of  a  rail- 
way company,  the  company  would  be  assessed  in  respect  of 
means  and  substance  derived  from  badness,  not  surely  exclu- 
sively In  tbe  parish  of  either  terminus,  nor  of  any  intermediate 
station,  though  most  important  in  the  traffic  of  passengers  and 
goods, — but  in  the  various  parishes  In  which  It  lies,  according 
to  a  principle  of  distribution  not  given  in  tbe  statute,  nor  yt 
fixed  by  practice  or  the  decisions  of  the  Court  The  same  holds 
good  of  canals,  of  ferries,  and  in  many  other  cases.  A  gas  ma- 
nufactory, for  instance,  may  have  in  one  parish  the  works  pro- 
ducing the  gas,  white  by  far  the  greatest  part  uf  its  distribution 
and  fixed  capital  may  be  in  another  parish,  where  also  the 
company  may  have  their  counting-house  and  place  of  business 
as  regards  orders  and  the  sale  of  gas.  In  all  these  coses,  there 
seems  nothing  to  necessitate  the  selection  of  one  parish  in 
which  exclusively  the  assessment  shall  take  place.  There  is 
nothing  here  like  that  necessity,  which,  in  tbe  law  of  domicile, 
bos  been  held  to  require  the  selection  of  one  domicile  to  the 
exclusion  of  all  others. 

"Then,  what  have  we  in  the  cose  of  M'Leroy  and  Co.  T  In  tho 
City  of  Glasgow  Parish  we  have  premises — that  is,  a  count- 
log-house,  and  trade  or  business ;  for  it  seems  impossible  tu 
trade  or  business  in  tbe  City  Parish. 
like  manner,  we  have  also  the  require- 
isfied,  by  the  company  possessing  pre- 
business  is  carried  oil.  In  bo  far,  I 
i  opinion  with  the  Lord  Justice-Clerk 
hand,  and  with  Lord  Hedwyn  on  the  other. 
" The  difficulty  arises  in  reaching  the  exdutivt  assessment; 
and  such  exclusive  assessment  appears  tome  to  involve  a  prin- 
ciple, which  Is  neither  countenanced  by  the  statute  directly, 
nor  as  it  has  been  expounded  in  decisions  or  in  practice. 

"  The  present  cose,  as  regards  the  counting- house,  may  ap- 
pear in  some  resjiecU  of  a  simple  nature,  from  the  whole  of  the 
manufacturing  and  warehousing  establishment  being  in  onu 
parish,  and  there  being  simply  a  counting-house,  with  a  suit, 
able  establish  me  nt  of  clerks,  in  the  other.  But  I  cannot  but 
think  that  the  decision  must  govern  a  variety  of  other  cases. 
at  least  if  these  ore  not  very  well  considered,  in  pronouncing 
Judgment  upon  that  before  us.  It  is,  for  instance,  a  very  com. 
men  case,  that  a  company  shall  have  various  manufactories  in 
different  parishes,  and  tho  conn  ting- house  in  a  separate  parish  ; 
or  that  the  counting  house  should  be  In  a  parish  where  onu 
part  of  the  manufacture — the  earliest  part  of  the  process,  it 
may  be — is  carried  on,  while  the  finishing  Is  in  another ;  or, 
while  the  manufactory  and  warehouse  ore  In  one  parish,  the 
sales  generally  may  be  conducted  in  another,  as  here,  butwith 
this  addition,  that  the  sale  shall  be  by  sample.  Would  a  few 
pigs  of  iron  in  the  counting- house  alter  the  case,  where  the 
smelt! ng-houses  might  be  situated  in  two  or  three  different 
parishes  ?  In  all  these  cases,  but,  with  great  deference,  not 
more  than  here,  the  business  is  carried  on,  not  in  one  parish 
only,  but  in  several. 

"Then,  no  doubt,  comes  the  difficulty,  how  to  apportion  tha 
liability,  so  as  to  avoid  double  asseeement  on  tbe  some  means 
and  substance.  This  is  a  point  on  which  the  parties-  each 
contending  mainly  for  exclusive  assessment  In  its  favour — have 
not  given  tbe  Court  much  assistance.  It  may  be  In  itself  at- 
tended with  great  difficulty,  but  not  more  than  yet  remains 
to  be  settled  in  tbe  liability  of  railway  companies  aud  canal 
companies,  or  of  other  cases  that  may  be  figured.  After  all,  » 
division,  even  in  equal  moieties,  of  means  and  substance,  as 
between  the  two  parishes,  when  no  better  approximation  con 
be  had,  would  be  attended  with  much  less  injustice  than  the 
exclusive  assessment  in  one  of  several  parishes,  to  the  entire 
withdrawal,  in  tbe  others,  of  any  contribution  for  the  support 
of  the  poor. 

"  Apart  from  the  difficulty  of  distribution,  ft  seems  impossi- 
ble to  say  that  you  have  not  in  both  parishes  here  all  that  the 
statute  requires — prtniui,  and  trade  or  bminta.  The  difficulty 
of  apportionment  seems  scarcely  to  justify  the  selection  t,f  una 
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parish  only,  to  the  exclusion  of  another  in  which  tho  statutory 
requirements  are  equally  to  be  found. 

"  I  am  inclined,  therefore,  to  agree  with  Lord  Cockburn,  that 
the  company  are  liable  to  be  assessed  in  both  parishes  upon 
some  distribution  of  profits  that  shall  avoid  double  assessment. 
If  1  were  driven  to  select  ons  of  the  parishes  only,  1  should 
give  my  opinion  for  selecting  the  City  of  Glasgow  as  the  parish 


"  With  respect  to  the  case  of  A'apier,  I  agree  also  with  my 
Lord  Cockburn,  simply  adding,  with  Lord  Colouoay,  that  I  am 
unable  to  distinguish  this  case  from  that  of  Walkiushaw,  29th 
Nov.  1B60. 

Lord  Colonsay: 

"M'F.trtty,  Hamilton  and  Co. — I  concur  in  the  opinion  of 
Lord  Medwyn,  and  substantially  upon  the  grounds  stated  by 
his  Lordship.  I  hold  that  these  defenders  are  chargeable  in 
the  City  Pariah  of  Glasgow,  and  not  in  the  Barony  Parish,  for 
assessment  on  the  means  and  substance  in  question,  under  the 
provisions  of  §  47  of  the  Poor-Law  Amendment  Act 

"  Ren,  John  QiUan. — Notwithstanding  the  decision  in  the  case 
of  Buchanan  v.  Parker,  21st  February  1827,  which  put  a  very 
liberal  construction  on  the  word  '  inhabitant,'  as  used  in  the 
act  1579,  c.  74.  I  think  that  there  is  great  difficulty  In  holding 
that  Mr.  Gillan  is  an  '  inhabitant'  of  the  City  Parish  of  Glasgow, 
or  that,  by  reason  of  his  calling  and  duties,  he  is  to  be  regarded 
as  carrying  on  'any  trade  or  business  in  any  premises  within 
such  parish,'  in  the  sense  of  the  47th  section  of  tho  Poor-Law 
Amendment  Act.  But  I  am  much  moved  by  the  views  slated 
in  the  opinion  of  the  I»ord  Justice-Clerk,  and  have,  though  with 
hesitation,  come  to  the  conclusion  adopted  by  his  Lordship, 
that  Mr.  Gillan  is  liable  to  be  assessed  in  the  City  Parish,  and 
no  other,  on  his  stipend  derived  from  that  parish,  for  duties 
performed  then 'in. 

■'  Qtorge  Salmond. — I  am  very  clearly  of  opinion,  that  Mr. 
Brdniond  is  liable  to  be  assessed  in  the  City  Parish  of  Glasgow, 
and  only  in  that  parish,  on  his  means  andsubstance  in  question. 

"  Thomai  Napier. — In  regard  to  the  Cas?  of  Thomas  Napier, 
I  concur  in  the  opinion  given  by  Lord  Cockburn,  holding  that 
the  City  Palish  of  tilosgow  is  the  parish  In  which  Napier  is 
chargeable  with  assessment  on  his  means  and  substance  in 
question.  I  do  not  see  any  sound  principle  or  solid  ground 
on  which  a  distinction  can  be  taken  between  this  case  and 
that  of  Daniel  Walkinshaw,  which  was  fully  considered  and 
deliberately  decided  29th  November  1H50.  It  was  there  held, 
that  the  salary  of  a  servant  ot  a  public  company,  removable 
at  pleasure,  is  means  and  substance  chargeable  with  assessment 
In  the  parish  iu  which  the  office  of  the  company  is  situated, 
although  the  servant  himself  resided  in  another  palish,  and 
was  assessed  for  the  support  of  the  poor  of  that  parish  in  re- 
spect of  his  occu]iancy.  It  was  there  urged,  that  Mr.  Wulkin- 
ahaw  did  not  tarry  on  any  trade  or  business  "F  bis  own  iu  any 
premises  in  Glasgow — that  be  merely  went  daily  intoGlnsgow 
to  give  his  personal  services  in  doing  tbe  business  of  his  em- 
ployers in  their  premises.  Bnt  It  was  held  that  his  trade  or 
business  was  the  very  common  one  of  doing  for  hire  or  remu- 
neration certain  parts  of  the  business  of  other  people,  and  that 
his  emoluments,  so  earned,  were  means  and  substance  charge- 
able with  assessment  in  the  parish  of  Glasgow.  In  that  case, 
the  servant  of  the  company  happened  to  be  the  manager  ;  but 
the  principle  is  equally  applicable  to  the  salary  of  the  secretary, 
or  of  the  chief  clerk,  or  of  any  of  the  subordinate  clerks  or  book- 
keepers, or  of  the  head  porter,  whose  salary  may  be  greater 
than  that  of  some  of  the  clerks.  It  must  be  us  applicable  to 
the  case  of  managers,  clerks,  book-keepers,  and  porters  of  pri- 
vate companies,  or  of  merchants  or  manufacturers,  as  to  the 
casn  of  the  like  servants  of  what  are  culled  public  companies. 
If  it  be  applicable  to  a  bookbinder's  clerk,  or  bis  book-keeper 
receiving  £50  pur  annum,  and  removable  at  pleasure,  is  it  not 
applicable  to  bis  foreman  who  receives  £100  per  annum,  or  to 
his  journeyman  who  receives  £60  per  annum,  for  personal  ser- 
vices rendered  during  tbe  same  hours,  in  the  same  premises, 
and  in  reference  to  the  business  of  the  "   '"' 

only  observable  distinction  is,  that  the  < 
teriy,  and  thu  other  monthly,  or  oftener. 
aie  parallel.  Each  comes  daily  front  hi 
Parish  to  the  city  of  Glasgow,  to  attena  to  nut  business — me 
real  business  or  occupation  of  his  life,  and,  it  may  he,  the  only 
source  of  bis  means.  Each  resorts  to  the  premises  of  his  em- 
ployer, there  to  render  thu  peisonal  services  lor  which  lie  is 
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to  be  remunerated,  and  which  In  or 
be  in  tbe  business  of  tbe  employer, 
emolument  bo  earned  by  each,  whether  it  be  called  salary 
or  wages,  and  whether  it  be  paid  once  a  quarter  or  once  t 
fortnight,  Is  chargeable  with  assessment  as  means  and  nib- 
stance.  The  only  question  is,  in  which  of  the  two  parishes  ii 
it  chargeable  ?  I  am  at  a  loss  to  see  how  a  difference  in  the 
mode  or  periods  ot  payment  can  affect  the  question,  as  tonhich 
of  tho  two  parishes  is  the  one  wherein  the  assessment  is  charge, 
able.  If  Napier's  fortnightly  pay  were  converted  into  a  quar- 
terly salary,  would  that  mere  change  In  the  mode  of  payment 
transfer  the  right  of  assessment  from  the  one  parish  to  tbe 
other  ?  Or  if  tbe  salary  of  a  manager  or  clerk  of  a  company- 
Mr.  Walkinshaw,  for  example—  was  to  be  converted  from  quar- 
terly into  fortnightly  payments,  would  that  change  alone  re- 
move the  basis  on  which  the  judgment  already  pronounced  is 
bis  case  rests,  and  transfer  the  power  of  assessment  from  tbe 
City  Parish,  in  which  ho  plies  his  vocation  auil  earns  his  meant 
to  the  Barony  Pariah,  in  which  he  does  neither  tbe  one  nor  Uu 
other,  but  sleeps  and  spends  t  I  think  it  would  not. 
Lord  Cowan: 

"M-Ltroy,  SamiUon  and  Co.— The  47th  section  of  tho  statute 
enacts,  that  there  shall  be  liability  to  be  assuaged  on  the  meant 
and  substance  with  which  it  deals,  only  in  one  pariah ;  and  it 
does  away  with  tho  necessity  of  residence  as  a  pre -requisite  of 
liability  forsuch  assessment.  Farther,  the  parish  of  assessment 
is  declared  to  be  the  parish  within  which  the  company  or  in- 
dividual proposed  to  lie  assessed  shall '  occupy  any  lands  ind 
heritages,  or  shall  cany  on  any  trade  or  business  In  any  pre- 
mises ;'  and  the  subject  of  assessment  is  'means  and  lubstsset 
derived  from  or  relating  to  such  occupancy,  trade  or  business.' 
There  must  be  citlier  'occupancy  of  lands  and  heritages'  witLin 
tbe  parish,  combined  with  means  and  substance  derived  from 
or  relating  to  such  occupancy ;  or  trade  or  business  carried  00 
in  promises  within  the  parish,  combined  with  means  and  scb- 
stance  derived  from  or  relating  to  such  trade  or  business  Tbe 
latter  branch  of  the  alternative  implies  occupancy  of  pre. 
mines  iu  tbe  parish  ;  hut  it  seems  plain  from  the  former,  that 
there  may  be  occupancy  leading  to  assessment,  irrespective  of 
carrying  on  trade  or  business  within  tbe  parish.  A  company 
or  an  individual,  in  the  state  of  thu  law  before  the  recent  sis- 
tute,  might  have  occupied  lands  and  heritages,  or  premise! 
within  a  parish,  without  being  liable  to  assessment  asonmesnl 
and  substance,  if  their  or  bis  trade  or  business  were  carried 
on.  and  the  place  of  their  or  his  residence  weie  in  a  different 
pariah.  This  is  now  altered.  Occupancy  alone  will  infer  lia- 
bility to  be  assessed  in  respect  of  whatever  means  andsnbslauct 
can  bu  shown  to  be  derived  from,  or  to  relate  to  such  occujisucy. 
"Taking  this  to  be  the  true  exposition  of  the  statutory 
words,  tbe  liability  of  M'Leioy  and  Co.  to  be  assessed  in  tbe 
Barony  i'ui  isb,  docs  not,  In  my  opinion,  depend  merely  up00 
its  being  held  that  they  carry  on  trade  or  business  within  thit 
parish.  Were  this  the  sole  condition  of  tbe  question,  I  wonlil 
concur  wilb  those  of  the  Judges  who  hold,  that  it  is  iu  the  City 
Parish  where  the  business  of  this  company  Is  carried  on.  1 
aduut  substantially  tbe  grounds  of  judgment,  in  this  respect, 
stated  by  Lord  Medwyn.  And  if  it  shall  be  held  that  Ibe 
liability  of  the  parties  to  be  assessed  rests  entirely  on  thiiUvJs, 
1  am  of  opinion  that  it  is  the  City  Parhh  which  must  prevail 
as  in  competition  for  the  assessment  with  the  Barony  1'arisb. 
Bull  cannot  adopt  the  conclusion,  that  there  is  no  liabilitj  to 
assessment  in  the  Barony  Pai  ish  on  tbe  part  of  this  compsnr, 
when  iftrtt)  they  are  occupants  of  lands  and  heritages  witblo 
the  parish;  and  (Strand)  80  far  from  it  Wing  satisfactorily  shewn 
that  t:.ey  ale  not  possessed  of  means  aud  substance  derived 
from  or  relating  to  such  occupaniy,  the  6ur  conclusion  from 
the  circumstances,  as  it  appears  to  me,  is,  that  they  must  ho 
piidpessed  of  such  means  aud  substance. 

■'  Tha  ascertainment  of  the  precise  extent  to  which  there  a 
liability  to  be  assessed,  in  such  cases  us  the  present,  will  be  ol 
greater  ur  less  difficulty  according  to  ci re u instances.  A  com* 
p  ny  carrying  on  business  In  one  pai  ish,  may  occupy  a  vrsre- 
house  in  another  for  storing  goods  consigned  to  them  by  tbeir 
customers  tor  sale,  and  upon  their  charges  for  which  stones 
they  make  annually  considerable  profits.  The  portion  of  then 
means  aud  substance  derived  from,  or  relating  to  their  occu- 
pancy, admits,  in  such  a  case,  of  easy  ascertainment.  But 
where  tbe  o-  cupancy  has  reference  to  business,  as  in  thi»c«» 
carried  oil  elsewhere  by  the  occupants  themselves,  and  for  lbs 


1851.] 


IN  THE  COURT  OF  SESSION,  ,U. 


convenience  of  their  aim  business,  the  question  of  extent  is  of 
more  difficult  solution  ;  and  it  may  not  be  possible  to  us  tin; 
portion  of  amenable  means  and  substance  with  anything  like 
precise  accuracy.  Still  J  cannot  think  that  this  difficulty  should 
operate  to  tbe  effect  of  excluding  the  party  occupying  the  pre- 
mises, altogether  from  aeHeasability.  The  question  of  extent 
must  be  judged  of  upon  due  consideration  of  all  the  circum- 
stances of  each  individual  case,  having  special  regard  to  the 
advantages  resulting  to  the  occupant*,  in  the  conduct  of  their 
general  business,  from  their  occupancy  of  premises  within  the 

"The  same  piactical  difficulty  must  occur  in  fixing  with 
precision  the  extent  of  asResaable  means  and  subtitui.ee,  in  a 
tlam  of  cases  where  the  liability  to  be  assessed  arises  rather 
from  the  carrying  on  of  trade  and  business  within  the  palish, 
than  from  the  occupancy  simply  of  premises  within  it  There 
are  numerous  establishments,  mercantile  and  manufacturing, 
m  well  as  banking,  whose  business  or  trade  is  cairied  on  in 
large  cities,  but  who  have  branch  establishment  and  agencies 
in  various  districts  of  the  country,  connected  with  the  head 
office  and  place  of  business.  I  cannot  hold,  that  in  the  several 
parishes, — where  those  companies  ore  established  In  business, 
and  where  they  occupy  heritages,  and  whence  much  of  thu 
means  and  substance  which  swell  their  general  profits,  as 
shewn  in  their  annual  balance-sheets,  cannot  but  be  derived, — 
they  are  free  from  liability  to  be  assessed  for  the  poor  on  means 
and  substance, — and  that  their  only  liability  is  in  the  parish 
where  the  head  establishment  is  domiciled.  Yet  if,  in  this 
case,  there  be  held  no  liability  to  be  asses*;  J  within  the  Barony 
Parish,  because  of  difficulty  in  fixing  the  precise  portion  of 
■  leasable  means  and  substance,  I  do  not  see  how  such  genera] 
conclusion  can  be  avoided. 

"  In  accordance  with  these  views,  I  am  of  opinion  that  this 
case  should  be  disposed  of—  (1.)  by  findings  to  the  effect— jfrif, 
That  M'Loroy  and  Company  are  liable  to  be  assessed  within 
the  Barony  Parish,  as  occupants  of  lauds  and  heritages  within 
it,  and  in  respect  of  their  means  and  substance  derived  from, 
or  relating  to  such  occupancy  ;  and,  ucond.  That  they  arc  also 
liable  to  be  assessed  within  the  City  Parish,  us  carrying  on  trade 
or  business  within  it,  and  In  respect  of  their  means  Hud  sub- 
stance derived  from,  or  relating  to,  such  trade  or  business;  and 
£)  by  an  appointment  that,  liefore  deciding  the  esteut  of 
bilitj  in  either  parish  under  these  findings,  there  be  farther 
investigation  and  discussion. 

"  Tkonua  Napier, — I  concur  in  tho  opinions  of  Lords  Cock- 
barn,  Colonsay,  and  Kuthetfurd  ;  and  adopt,  in  all  substantial 
respects,  the  reasoning  and  grounds  of  judgment  stated  by 
Lord  Colonsay. 

"  Bee.  Mr.  Qtllan  and  Mr.  Sahnond. — I  concur  in  the  opinions 
of  the  Consulted  Judges." 

At  advising  the  ■cases  this  day  with  these  opinions, 

Lord  Jus/ice  Gtotra/.— After  whirl  has  token  place  to-dsy  In 
the  case  of  Thomson's  Trustees  v.  Atexsuder,  it  will  of  course 
be  understood,  that  what  ii  given  as  the  opinionsof  the  deceased 
Lords  Dundrennan  and  Moncreiff,  cannot  be  counted  ;  and  that 
tbe  opinions  of  Lord  Colonsay  and  Lord  Cowan  must  be 
reckoned  in  the  vote. 

BeSening,  then,  to  the  opinions  of  the  Consulted  Judges,  I 
have  only  to  state,  that  I  entirely  concur  in  the  unanimous  re- 
sult at  which  their  Lordships  have  arrived  in  the  cases  of  Mr. 
Stimond  and  tbe  Ra>.  Mr.  QiOan. 

Considerable  variance  of  opinion  exists  in  relation  to  tbe  case 
of  M'Ltroy,  Hamilton  and  Company. 

[Mr.  IngHt,  (for  Barony  Parish).— May  I  take  the  liberty 
of  stating,  subject  to  the  correction  of  my  learned  friends  on 
the  other  side  ul  the  bar,  the  result  of  the  opinions  in  this  case. 

For  holding  M'Leroy  and  Co.  assessable  exclusively  in  the 
Barony  Parish,  we  have  the  Lords  Justice-Clerk,  Wood,  and 
Knbertson. 

Foe  holding  that  firm  assessable  exclusively  in  the  City 
Parish  of  Glasgow,  we  have  Lords  Medwyn  and  Colonsay. 

For  dividing  the  assessment  between  the  competing  parishes, 
we  have  Lords  Cockborn,  Murray,  Rutherlurd,  and  Cowan. 

That  I  aadersiand  to  be  tbe  result  of  the  opinions  in  the  case 
of  M'Leroy,  Hamilton  snd  Co  ] 

Lard  JuttUe-GtiuraL — Precisely  so.  My  Lords, I  have  seldom 
seen  a  ease  In  which  one  is  more  apt  to  have  different  impies- 
■ions  M  dUfcreut  limes,  in  considering  its  circumstances,  than 
Uw  pvossa it     But,  an  the  whole,  I  must  say  that  I  concur  in 


the  proposition  for  dividing  the  assessment  between  the  parishes, 
which  has  been  suggested  by  some  of  their  Lordships.  1  am 
satisfied  that  this  course  is  most  consonant  with  the  substantial 
justice  of  tbo  case.  No  doubt,  one  cannot  avoid  being  slrougly 
impressed  with  the  weight  of  the  authorities  which  point  as 
the  proper  place  of  assessment  to  the  counting-house,  where  a 
trading  company  habitually  carries  on  a  great  part  ol  its  trans- 
actions. It  is  impossible  that  this  can  be  overlooked.  Tie 
place  where  the  business  is  carried  on,  gives  the  rulu  as  to  the 
parish  of  assessment 

But,  then,  we  cannot  close  our  eyes  to  the  fact,  that  M'Leroy 
and  Co.  are  manufacturers,  and  nut  general  merchants.  In  the 
case  of  Parker,  Mr.  Parker  was  a  general  merchant.  He  had 
a  counting-bouse  iu  Glasgow ;  but  his  transactions  extended  to 
various  places,— and  he  had  produce  in  which  he  dealt  at 
Greenock,  Liverpool,  London,  and  the  colonics ;  and  he  himself 
did  not  lire  in  the  City  Parish  of  Glasgow.  In  these  circum- 
stances, he  attempted  to  maintain  that  he  was  not  to  be  assessed 
on  his  general  business  in  Glasgow.  But  he  failed  in  this  plea. 
I  was  one  of  the  Judges  iu  that  case,  and  I  thought  theu,  and 
I  have  always  since  thought,  that  you  must  decide  such  cases 
by  asking,  where  is  the  business  carried  on  generally.  I  have 
always  agreed  to  that  rule ;  and  it  has  been  applied  by  the 
Court.  It  was  applied  recently  to  the  case  of  Mr.  Walkinshaw. 
Although  that  gentleman  lived  iu  Dumbartonshire,  yet  as  thu 
insurance  office  in  which  he  carried  on  his  business, — in  point  of 
fact  earning  a  salary  of  £500  a-year, — woe  situated  in  Glaago*, 
that  was  held  to  be  the  proper  place  uf  assessment. 

But  this  is  quite  a  peculiar  case.  I  cannot  get  over  the 
facts,  that  the  raw  material  used  by  these  people,  is  taken  iuto 
the  Barony  Parish— that  the  manufacturing  operations  upon  it 
are  performed  at  their  work  within  that  parish— aud  that  there 
the  m an u fac tared  goods  are  deposited.  From  thence,  where  all 
these  goods  are  collected,  they  are  issued  on  being  sold  to  the 
customers  of  the  firm.  No  doubt  the  purchases  and  sales  am 
made  at  the  counting- hoi :se,  in  the  City  Parish  ;  but  that  which 
the  firm  buys  there  is  stored  at  their  manufactory  in  the  Barony 
Parish.  On  the  whole,  1  think  that  the  fairest  and  most  reason- 
able construct  tun  of  the  47th  section  of  the  Poor-Law  Statute, 
in  reference  to  this  case,  is  that  suggested  by  the  four  Judges 
who  are  for  dividing  the  assessment  between  tbe  two  parishes. 
It  is  said  that  is  attended  with  difficulty.  I  do  not  disguisu 
this.  I  see  considerable  difficulty  iu  the  application  of  the  prin- 
ciple.   But  that  cannot  be  helpvd. 

Lord  Fidkrton. — I  quite  concur  in  the  opinion  of  your  Lord- 
ship, and  of  the  four  Judges  who  are  fur  dividing  tho  assessment. 
The  47th  section  of  the  statute  provides,  that  If  "  any  company 
or  any  individual  shall  occupy  any  lands,  &c.,  or  shall  carry  on 
any  trade  or  business  iu  any  premises  within  such  parish  or 
combination,  such  company,  and  the  partners  thereof,  shall  be 
liable  to  be  assessed  in  such  pariah,  &c,  on  their  or  his  means 
and  substance  derived  from,  or  relating  to,  such  occupancy, 
trade  or  business," 

I  cannot  see  any  ground  for  disputing,  that  when  a  man  has 
his  counting-house  iu  one  parish,  and  bis  manufactory  in 
another,  he  is  liable  to  be  assessed  in  both.  He  carries  on  trade 
or  business  in  both  parishes,  and  his  means  and  substance  are 
derived  from,  or  relate  to,  bis  trade  or  business.  It  has  been 
held,  that  in  questions  of  domicile,  a  man,  although  having  two 
or  more  residences  la  different  countries,  can  have  but  one 
domicile.  This  results  from  the  Inflexible  rules  of  law.  But 
I  do  not  see  why  this  should  afford  any  analogy  in  support  of 
the  proposition,  that  a  man  can  only  have  one  placeof  business. 
I  concur  with  your  Lordship,  and  the  Lords  Cock  burn,  Uuther- 
lurd,  Murray,  and  Cowan. 

1  concur  also  with  your  Lordship  and  the  Consulted  Judges 
in  the  cases  of  Sahnond  and  Oillan. 

Lord  Cwtinghame.—Ai  to  the  assessment  on  M'Leroy,  Hamil- 
ton and  Company,  I  concur  generally  in  the  opinions  of  the 
Lord  Justice-Clerk  and  Lord  Wood.  The  present  case,  it  ap- 
pears to  me,  falls  within  the  47th  clause  of  the  act,  according 
to  which  mercantile  and  manufacturing  companies  are  assessable 
in  the  parish  where  they  carry  on  tluir  butinta,  without  regard  to 
the  reaideuce  uf  the  individual  partners.  In  the  application  of 
that  clause,  1  am  inclined  to  think,  that  when  a  great  manufac- 
turing company,  employed  chiefly  or  mainly  in  extensive  works, 
wrought  by  hundreds  of  men,  women  and  children,  resident  in  one 
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is  a  men  pertinent  or  adjunct  of  the  larger  establishment;  mid 
the  counting-house  can  hardly  be  designated  a*  the  place  where 
the  business  it  carried  on,  or  rated  for  more  than  its  rent. 

With  respect  U>  the  assessments  on  the  Rat.  Mr.  Oitlan,  Mr. 
Salmond,  and  Thomas  Napier,  I  concur  with  those  Judges  who 
have  returned  an  opinion,  that  the;  are  assessable  in  the  City 
Parish  of  Glasgow. 

Lord  Ivory. — I  concur  with  the  majority  in  the  ease  of 
X-Lerag  and  Co.  Looking  to  the  words  of  the  statute,  I  think 
the  case  clear.  M'Leroy  and  Company  hare  a  manufactory  in 
the  Barony  Parish,  and  a  counting-house  in  the  City  Parish. 
The  ITih  section  of  the  statute  aaya— (read)  from  47th  section 
the  passage  quoted  by  Lord  Fullerton.) 

Can  it  be  said,  that  M'Leroy  and  Co.  don't  occupy  premise! 
in  the  Barony  Parish  as  well  as  in  the  other  parish?  They 
occupy  and  carry  on  business  In  both  parishes.  The  provision, 
at  the  close  of  the  47th  section,  as  to  the  right  of  a  party, 
assessable  in  more  than  one  parish,  to  elect  "  in  which  of  each 
parishes  he  shall  be  assessed  on  his  means  and  substance,"  ap- 

Slies  to  cases  of  residence  in  different  parishes,  and  not  to  cases 
ke  the  present. 

The  parlies  should  settle  how  the  assessment  should  be 
divided  between  the  two  parishes.  If  they  will  not,  we  mutt 
do  so.  I  hold  that  M'Leroy  and  Co.  are  assessable  on  their 
means  and  substance,  both  in  the  City  Pariah  and  in  the  Barony 
Parish. 

iinrd  Justice-General. — We  come  now  to  tiie  case  of  the  un- 
fortunate tradesman  Napier.  I  am  of  opinion,  that  in  this 
question  we  must  apply  the  principle  on  which  Walkinshaw's 
case  was  decided.  This  man  gets  4>6S  s-year  of  wages.  It  is  of 
no  consequence  whether  theso  are  paid  to  him  weekly,  by  the 
fortnight,  or  the  year.  No  doubt  his  dwelling-house  is  "over 
the  border,"—. in  the  Barony  Parish.  But  that  does  not  affect 
the  question.  For  he  gets  bis  whole  means  and  substance  for 
doing  hit  work  in  his  master's  workshop;  and  the  workshop  is 
in  the  City  Parish  of  Glasgow. 

Lord  Fullerton.— It  it  no  doubt  true,  that  Walkinshaw  was 
pnid  hy  an  annual  salary, — while,  in  this  case,  Napier  is  paid  in 
the  shape  of  wages.  I  do  not  think  this  circumstance  con- 
stitutes a  material  distinction  between  the  two  cases.  I  think 
the  decision  in  this  case  must  follow  that  in  Walkinshaw's.  I 
adopt  the  opinion  of  Lord  Cockburn,  and  that  of  the  Judges 
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Lord  Ivory. — I  agree  with  your  Lordships.  When  we  have 
once  introduced  a  principle,  we  must  apply  it  broadly,  and  not 
narrow  It  by  subtleties  and  nice  distinctions.  Walkinshaw 
settles  this  ease. 

lAtrd  Cuninghamc, — I  concur. 

The  Court  pronounced  the  following  interlocutor: — 

"  In  the  action  of  declarator  and  for  payment  raised  at  the 

Instance  of  Alexander  Maxwell  Adams,  late  inspector  of  the 

poor  for  the  City  Parish  of  Glasgow,  and  now  insisted  In  by 


Barony  Parish  of  Glasgow, — in  respect  that  the  said  company 
occupy  lands  and  heritages,  and  carry  on  trade  or  business,  in 
premises  at  well  in  the  Barony  Pariah  as  in  the  City  Parish, 
find  that  the  said  Company  are  liable  to  be  assessed  in  both 
of  said  parishes,  and  that  in  terms  of  the  statute,  on  their  means 
and  substance  derived  from,  or  relating  to,  the  occupancy,  trade 
or  business  respectively,  in  each  of  the  said  parishes ;  and  re- 
mit to  the  Lord  Ordinary  to  hear  parties  in  regard  to  the 
amount  of  such  assessment  payable  by  the  said  defenders  to 
the  pursuer,  and  to  decide  thereon  :  In  the  three  several  pro. 
cesses  of  suspension,  one  at  the  instance  of  the  Rev.  Robert 
Gillun  against  the  said  John  Meek,  another  at  the  instance  of 
George  Salmond  against  the  said  Alexander  Maxwell  Adams, 
and  the  third  at  the  instance  of  Tbomas  Napier  against  the 
said  Alexander  Maxwell  Adams, — in  which  last  twosuspenaiona 
the  said  Ebeneser  Adamson  has  now  been  silted  in  place  of 
Mr.  Adams  as  charger, — find  that  the  said  several  suspenders 
are  liable  to  be  assessed  for  the  maintenance  of  the  poor,  on 
their  racaiu  and  substance  derived  from  their  professions,  busi- 
ness or  trade,  mentioned  in  the  proceedings,  in  the  City  of 
Glasgow  Parish,  and  not  i  n  theBarony  Parish  of  Glasgow:  There- 
fore, in  the  suspension  at  the  instance  of  Mr.  Gillan,  sustain 
the  reasons  of  suspension,  suspend  the  letters  and  charge  com- 
plained of.  simpliciter ;  and  in  the  suspensions  at  the  instance. 
(it  George  Halmonil  and  of  Thomas  Napier,  repel  the  reasons 


of  suspension,  find  the  letters  and  charges  orderly  proceeded, 
and  decern  in  the  sold  several  suspensions  according] y."\ 

Lord  Ordinary,  Wood.— Act.  Mackenzie,  J.  Campbell ;  Camp- 
bell and  Smith,  S.S.C.  Agents.— Alt.  Inglia,  Macforlane;  0. 
and  G.  Dunlop,  W.&  Agent*.— W.  CJsrifc— (F.H.) 

19(A  December  1851. 

Fun  Division. 

No.  64. — Anubbw  Mklrobh  and  Co.  Pursuers,  v. 

Robebt  Habtik  and  Co.  Defender*. 

Verdict,  Whether  Applicable  to  Record— In  an  action  for  Hi 

delivery  of  sugar,  the  defender  pleaded  retention,  in  respect  As 

price  of  it  was  unpaid.     At  the  trial,  payment  of  that  price  tot 

admitted,  and  retention  vat  insisted  in  for  a  balance  ariung  upon 

other  tales.    There  WW  a  verdict  for  the  defender.   It  ma*  objected, 

that  judgment  could  not  pose  for  the  defender  on  this  oeriid,  is 

respect  the  cote  on  which  it  had  been  obtained,  teat  different  fnm 

the  mat  made  on  the  record     Objection  repelled. 

Vide-  supra,  vol.  xxiii.  p.  398. 

This  case  was  in  the  roll  to-day  upon  the  defenders' 

motion  to  apply  the  verdict,  to  sustain  the  defences,  sad 

assoilzie  them  from  the  conclusions  of  the  action. 

Solicitor-General  against  the  motion — 
The  defenders  cannot  get  judgment  upon  this  verdict,  becaise 
It  Is  not  applicable  to  their  lecord.  The  case  all  along  mads 
by  the  defenders  on  the  record,  was,  that  the  price  of  tbe  sugars 
In  dispute  was  not  paid.  At  the  trial,  they  admitted  that  tin 
price  was  paid ;  and  they  asked  and  have  obtained  a  verdict 
upon  a  ground  altogether  inconsistent  with  their  pleas  on  u* 
record.  They  have  foiled  to  make  out  their  defence,  and  can- 
not therefore  obtain  judgment.  The  case  made  by  them  v, 
that  the  price  of  the  sugars  was  not  paid ;  the  case  on  winch 
they  ask  judgment,  is  one  in  which  the  price  has  admitted!; 
been  paid.  If  a  pursuer  obtains  a  verdict  which  is  inapplicable 
to  the  conclusions  of  his  own  summons,  he  cannot  get  judg- 
ment upon  that  verdict.  Neither  can  a  defender  obtain  judg- 
ment on  a  verdict  totally  at  variance  with  the  only  defeat* 
pleaded  by  him  on  the  record. 

fLord  Ivory.-  -May  we  not  apply  the  verdict, — you  getting 
udgment  non  obstante  veredicto  l\ 

Ton  mustapplylhe  verdict  to  some  practical  purpose;  and  the 
purpose  to  which  you  are  asked  to  apply  it  here,  is  to  sustain 
the  defences.  The  question  is,  whether,  under  this  verdict,  the 
defenders  can  ask  yon  to  sustain  a  defence  to  the  effect  tint 
they  are  entitled  to  retain  certain  sugars  till  payment  of  the 
price  Is  made  or  tendered, — it  being  proved  and  admitted  that 
the  juice  of  the  sugars  was  paid.  The  case  on  which  they 
are  now  asking  their  defences  to  be  unstained,  is  not  the  cs» 
made  out  by  the  verdict 

Inglit  in  support  of  tbe  motion — 
The  simple  question  Is— does  the  verdict  which  we  hare  ob- 
tained, apply  to  or  against  tbe  conclusions  of  the  (oramoml 
The  summons  was  laid  on  a  wrongful  prevention  or  obstruction 
of  the  delivery  of  591  bags  of  sugar.  The  issue  was,  whelbti 
the  defenders  wrongfully  prevented  or  obstructed  the  pursuer) 
in  removing,  Ao.  Tbe  answer  which  the  jury  have  returned,  is 
in  the  negative.  They  have  found  that  the  defenders  did  not 
wrongfully  prevent  or  obstruct,  &c.  Does  it  not  follow  that  tin 
defenders  areentitledUi  absolvitor  f  ThoSoIicitor.Generalstrs, 
you  must  look  back  at  the  pleadings  anterior  to  the  trial— and 
that  you  thereby  find,  that  the  case  In  evidence  before  the  jury 
was  different  from  tbe  case  made  upon  the  record.  To  all  liis 
the  answer  is — the  verdict.  If  both  the  law  and  the  fact  on  which 
tbe  verdict  proceed,  are  good,  the  defenders  must  get  absolvitor, 
The  fact  is  good,  for  there  has  been  no  motion  for  a  new  trial 
The  law  is  good,  for  It  was  made  the  subject  of  exceptions  which 
have  been  disallowed.  What  is  there,  therefore,  to  prevent  the 
defenders  obtaining  absolvitor!  The  Solid  tor-Gen  ersl  found 
himself  obliged,  in  support  of  his  argument,  to  go  back  to  the 
contents  of  the  bill  of  exceptions.  How,  if  anything  be  fixed 
injury  procedure,  it  is  the  incompetency  of  such  a  referents  in 
a  motion  to  apply  the  verdict— Spier  n.  Dunlop,  i  S.D.W 
Walker  v.  Steele,  Ibid.  p.  823.  The  bill  of  exceptions  is  not, 
and  cannot  competently  bo  before  your  Lordships  in  disposing 
of  this  motion.  But  if  you  do  refer  to  it,  you  will  not  Bad 
any  objection  on  the  other  side,  that  the  pica  on  which  « 
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Insisted  at  the  trial  iw  not  on  the  record.  The  pie*  on  the 
record,  and  the  plea  at  the  trial,  were  the  same  plea.  We  said 
we  were  entitled  to-retalu  until  the  price  of  the  sugars  was  paid. 
i.  t.  the  whole  sugars  bought  by  Bowie  and  Co.  from  HalUe 

Lord  Justice-General. — I  do  not  think  we  can,  at  this  stage, 
enter  into  any  consideration  of  the  evidence.  I  am  therefore 
for  applying  the  verdict. 

Lord  fuiierton. — The  general  question  which  went  to  the 
jury,  was,  whether  or  not  the  sugar  was  wrongfully  withheld  ; 
and  that  question  has  been  determined  in  the  negative. 
The  other  Judges  concurred. 

The  Court  applied  the  verdict,  unstained  the  defences, 
and  assoilzied. 


ldth  Decemher  1851. 

Fmsr  Division. 

No.  65. — Frakois  Richaedhok  and  others,  Pursuer*, 

v.  Gavin's  Trustees,  Defender*. 

Record,  Opening  np  of-Process-j4  o  action  mi  ituitletf  in  agiintt 


defender!,  at  porta    .  ,  _ 

fast  they  wen  relieved  from  liability  in 

igement  en  tfu  part 


s  pleaded,  tl 
'illegal  proc 


of  the  dircctori.  One  defender  pleaded,  tkat  he  vol  not  a  partner, 
but  that,  if  it  ihould  be  four.d  he  teat  a  partner,  he  ntutt  be  under- 
stood a*  repeating  and  adopting  the  itatenenti  and  pleat  in  law  an 
ictiich  the  other  defender i  relied.  The  purtuer,  hommter,  maintained 
on  retard,  that  the  defender  teat  not  entitled  to  found  upon  any  pleat 
not  'ptdally  tet  forth  by  hiwelf.  The  record  root  doted  between 
thit  defender  and  the  purtuer.  The  eatt  of  the  other  defender!  hoe- 
ing been  taken  out  of  Court  by  eompromite,  and  without  any  record 
honing  been  elated  viith  them  -Held  that  Mi  defender,  by  virtu*  of 
the  reference  contained  in  hit  record,  wot  entitled  to  the  benefit  of  the 
statement*  and  pleat  of  the  other  defenderi ;  and  that  the  record 
having  been  prematurely  doted,  ought  note  to  be  opened  up,  in  order 
that  theie  ttatementt  and  pleat  might  b*  introduced  formally  and 
articulately. 

This  was  an  action  for  relief  of  debts  of  the  Forth 
Marine  Insurance  Company,  paid  by  the  pursuers.  The 
company  had  become  bankrupt,  and  had  consequently 
ceased  to  exist. 

Various  partners  and  representatives  of  partners  were 
called  as  defenders.  Among  them  were  Forbes'  Trustees, 
who  pleaded,  inter  alia,  that  the  illegal  proceedings  and 
mismanagement  of  the  directors  rendered  them  (the  di- 
rectors) personally  and  exclusively  liable  ;  and  that  they, 
(Forbes*  Trustees  and  others)  were  not  liable  for  any 
debts  or  losses  contracted  or  incurred  posterior  to  the 
time  when,  except  for  the  misrepresentation  and  conceal- 
ment practised  against  them,  they  would  have  brought 
the  concern  to  a  close. 

Gavin's  Trustees,  who  were  also  called  as  defenders, 
denied  that  Gavin  had  ever  been  a  partner  of  the  com- 
pany.    Their  13th  statement  was  as  follows: — 
■■Slat.  IB.  The  defenders  never  interfered,  and 


entitled  to  interfere,  with  the  affairs  of  the  company,  and  they 
are  therefore  entirely  Ignorant  sa  to  many  irregularities  which 
they  understand  hare  taken  place,  and  which,  even  if  they 


this  action,  would  furnish  a  good  defence  against  the  claim* 
made  by  the  pursuers,  The;  understand  that  the  pursuers, 
and  the  managers,  directors,  and  trustees  of  the  Forth  Murine 
Insurance  Company,  grossly  violated  the  provisions  of  the  con- 
tract, and  neglected  or  infringed  their  doty  by  carrying  on  the 
Luwuias  in  so  reckless  and  Improper  a  manner  as  to  bar  them 
from  demanding  payment  of  any  loss  they  may  have  sustained 
by  their  injurious  proceedings.  To  avoid  unnecessary  repeti- 
tion, the  present  defenders  adopt,  and  here  hold  as  repeated, 
all  such  defences  as  may  be  stated  by  the  other  defenders,  who 


are  more  cognisant  of  the  affairs  of  the  company  than  the  pre- 
sent defenders  are." 
To  which  the  pursuers  answered  as  follows : — 

"  Denied.    The  present  defenders  are  not  entitled,  on  any 
ground,  to  avail  themselves  of  any  defence  not  pleaded  by 
themselves." 
The  defenders'  fifth  plea  in  law  was  as  follows: — 

"5.  The  present  defenders,  who  never  interfered,  or  were  on- 
titled  to  Interfere,  with  the  affairs  of  the  company,  and  are 
ignorant  of  its  transactions,  are  entitled  to  avail  themselves  of 
any  defence  which  may  be  stated  against  them  by  the  part- 
ner)) who  are  cognisant  of  such  matters  ;  and  the  present  de- 
fenders, therefore,  hereby  adopt,  and  hold  as  repeated,  any 
such  defences,  so  far  as  applicable  to  them." 
And  the  pursuers'  tath,  plea  was  as  follows: — 

"6.  The  defenders  are  not  entitled  to  avail  themselves  of 
any  defence  not  pleaded  by  themselves." 

The  reeord  was  closed  between  the  pursners  and 
Gavin's  Trustees.  The  case  with  Forbes'  Trustees  was 
taken  out  of  Court  by  a  compromise. 

In  these  circumstances,  the  question  arose,  whether, 
by  virtue  of  the  general  reference  in  their  13th  state- 
ment and  5th  plea  in  law,  Gavin's  Trustees  were  entitled 
to  found  on  all  the  statements  and  pleas  stated  by 
Forbes'  Trustees. 

The  Lord  Ordinary  (Cowan)  pronounced  the  follow- 
ing interlocutor: — 

"  In  respect  it  is  stated  by  the  counsel  for  the  defenders, 
Gavin's  Trustees,  that  they  hold  themselves  entitled  to  found 
on  statements  and  pleas  contained  in  pleadings  for  other  par- 
ties, called  as  defenders  to  the  action,  because  of  these  pleadings 
being  generally  referred  to  in  the  defences  aud  record  for  the 
defenders,  to  the  same  effect  as  if  the  statements  and  pleas  were 
set  forth  in  their  own  pleadings ;  and  the  defenders'  counsel 
having  moved  that  the  debate  proceed  ou  that  footing,  which 
motion  was  opposed  by  the  pursuers — before  answer,  appoints 
the  defenders  to  lodge  in  process,  by  to-morrow  evening,  a 
minnte  specifying  the  pleadings,  and  the  statements  and  pleas 
therein,  to  which  the  above  statement  and  motion  applied  ; 
and  makes  avizandum  with  the  process,  for  the  purpose  of 
disposing  of  the  said  motion." 

The  defenders  lodged  the  following  minute: — 

"  Piunbt,  for  the  said  defenders,  in  obedience  to  the  prefixed 
Interlocutor,  stated,  that  in  the  reference  to,  and  express  adop- 
tion of,  the  pleadings  of  the  other  defenders,  contained  in  the 
18th  article  of  their  statement  of  facts,  and  in  their  6th  plea  in 
law,  they  more  particularly  alluded  to,  and  intended  to  adopt, 
as  they  in  fact  fully  adopt,  the  picas  stated  for  the  dufenders, 
Forbes'  Trustees,  in  the  defences  lodged  by  them,  No,  7  of  pro- 
cess, and  the  statements  of  fact,  with  reference  to  these  pleas, 
Set  forth  in  the  said  defences,  and  again  articulately  set  forth 
in  the  answerH  for  the  said  trustees  to  the  condescendence  for 
the  pursuers,  No.  86  of  process. 

"  He  further  stated,  that  if,  in  consequence  of  the  other  de- 
fenders having,  ss  alleged,  withdrawn  from  process,  it  should 
be  thought  necessary  in  point  of  form,  his  clients  were  willing, 
and  offered,  to  embody  the  said  pleas,  and  the  statement  made 
with  reference  thereto,  In  their  own  particular  record ;  and,  if 
it  should  be  thought  necessary,  to  have  the  record  opened  up 
for  this  purpose." 

The  Lord  Ordinary  (Cowan)  reported  the  question, 
subjoining  to  his  interlocutor  the  following — - 

"Salt. — The  Lord  Ordinary  is  led  to  report  the  Incidental 
matter  which  has  arisen  in  the  course  of  the  debate  in  this 
case,  from  Its  requiring,  in  his  opinion,  to  be  disposed  of  before 
tho  discussion  can  proceed  upon  the  merits,  as  well  as  from  Its 
novelty  and  its  importance,  in  some  respects,  upon  the  prepara- 
tion of  records  in  causes  where  there  arc  numerous  defenders. 

"  The  action  Is  directed  against  the  surviving  partners  of 
the  Forth  Marine  Insurance  Company,  and  the  representatives 
or  trustees  of  such  of  tho  partners  as  are  deceased  It  was 
brought  in  August  1846.  Among  other  parties,  appearance 
was  made  for  the  trustees  and  executors  of  the  deceased  Jobn 
Gavin,  shipowner  in  Leith.  Their  defences  were  lodged  in 
November  1648,  and  set  forth  various  allegations  tending  to 
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constituent  Mr.  Gavin's  estate  wan  Dot  liable  for  the  parti 
ship  debts,  aud  that  the  defenders,  neither  us  Lin  eiecii 
and  trustees,  nor  as  individual*,  were  tinder  any  such  liability. 
A  separate  record  has  been  adjusted  and  closed  between  the 
pursuers  and  those  defenders. 

"Besides  their  special  defence,  a  general  allegation  of  mis- 
management, an  the  part  of  the  directors,  is  inserted  in  the 
defences ;  and  it  Is  added,  that  it  was  to  '  be  understood  that 
the  defenders  intend,  if  necessary,  to  avail  themselves  of  the 
ground  of  defence  now  referred  to,  and  must  be  held  as  here 
repeating  any  of  the  grounds  of  defence  stated  by  the  other 
defenders,  which,  in  any  view,  may  be  applicable  to  them.' 
The  18th  statement  in  the  closed  record  repeats  thesame  gene- 
ral averment  and  reference  ;  and  the  4th  and  6th  pleas  are 
directed  to  these  point*,  While  the  ipteial  defence  set  forth, 
thus  is  turn. liability  as  partners,  the  defenders  maintain  that 
the  above  general  statement  and  reference  entitle  them  to 
urge  statements  and  pleas  to  be  found  only  in  the  pleadings 
of  other  parties  called  as  defenders. 

"  The  pursuers  deny  the  competency  of  this  procedure,  and 
hold  the  defenders  barred,  not  less  by  the  state  of  the  record  than 
by  the  proceedings  that  have  taken  place  in  the  cause,  from 
founding  on  any  other  defence  than  the  special  ground  of  non- 
liability, to  which  their  own  defences  and  record  are  mainly 
directed.  And  this  objection,  the  pursuers  contend,  is  entitled 
to  more  effect  in  respect  that,  in  their  answer  to  the  18th  arti- 
cle of  the  defenders'  statement,  it  was  stated  that  ■  the  present 
defenders  are  not  entitled,  on  any  ground,  to  avail  themselves1 
of  any  defence  not  pleaded  by  themselves.  The  defenders,  it 
is  urged,  were  thus  fairly  warned  to  insert  In  their  own  record 
whatever  statements  in  tact  or  pleas  In  law  they  meant  to  rely 
on,  and  seriously  to  press. 

*'  From  the  minute  lodged  by  the  defenders  by  appointment 
of  the  Lord  Ordinary,  it  will  be  seen,  that  it  is  in  the  defences 
for  Forbes*  Trustees,  and  In  answeiB  for  the  same  parties  to 
the  condescendence  for  the  pursuers,  the  statements  in  fact 
and  pleas  In  law  which  the  present  defenders  consider  them- 
selves entitled  to  main  tain  in  this  debate,  on  the  grounds  above 
indicated,  are  to  be  found.  No  record  whs  ever  closed  with 
Forbes'  Trustees ;  and  it  appears  that,  ns  regards  those  parties, 
the  action  is  now  out  of  Court.  The  question  therefore  is, 
whether,  seeing  that  the  record  bos  been  closed  without  the 
statements  in  fact  and  pleas  urged  iu  the  pleadings  with  For- 
bes* Trustees  being  embodied  in  the  record,  they  can  now 
be  made  available  by  the  present  defenders  as  grounds  of  de- 
fence to  the  action  t 

"The  pleas  in  law  stated  for  Forbes'  Trustees,  In  their  de- 
fences, it  is  proper  to  observe.  Me  hctlce  in  number,  of  which 
the  first  six  are  directed  against  the  competency  of  the  action, 
and  the  formal  correctness  of  the  summons ;  while  the  other 
six  Involve  questions  on  the  merits, — exemption  from  liability 
being  contended  for,  infer  aha,  in  respect  of  mismanage  men  t 
and  violation  of  duty  on  the  part  of  the  directors  of  the  com- 
pany. The  defenders  maintain,  that  they  are  entitled  to  urge 
both  sots  of  pleas, — those  striking  at  the  competency  of  the  ac- 
tion and  formality  of  the  summons,  as  well  as  those  upon  the 
merits.  And,  in  support  of  this,  reliance  is  placed  upon  the  in- 
terlocutors of  the  Lord  Ordinary  and  of  the  Inner-House  respec- 
tively, dated  20th  March  1849  and  21st  November  1849,  by 
which  the  pleas  stated  in  the  defences  for  Forbes'  Trustees,  in 
so  far  as  preliminary,  were  reserved  to  be  disposed  of  after  the 
record  was  adjusted.  The  present  defenders,  Quvin's  Trustees, 
were  not  patties  to  that  preliminary  discussion. 

"  The  Lord  Ordinary  thinks  it  right  to  call  attention  to  the 
distinction  that  exists  iu  the  character  of  the  pleas  iu  defence 
on  which  the  defenders  desire  to  found,  lest  the  Court  should 
consider  that  there  may  be  room  for  adinitiiug  the  defenders 
to  get  into  statements  and  pleas  affecting  the  merits,  and  yet 
hold  them  excluded  from  now  maintaining  pleas  which,  if  well 
founded,  might  lead  to  the  dismissal  of  the  action,  on   the 
ground  either  of  incompetency  or  informality." 
The  case  being  in  the  roll  to-day, — 
Penney  for  Gavin'a  Trustees — 
The  leading  defenders  in  this  case  are  Forbes'  Trustees.     All 
that  has  bren  done  by  us,  is  just  to  refer  to  the  pleas  and  state- 
ments of  the  other  defenders, — a  course  of  which  the  expe- 
'  ost  several  sets  of 
h  it  is  impossible 


diency  1*  obvious  in  an  action  directed  again 

defenders,  and  as  to  the  competency  of  whicl 


to  entertain  any  doubt.  A  record  was  mails  up  with  Forbes' 
Trustees;  and  also  with  the  present  defenders.  The  record 
with  tha  present  defenders  was  closed  when  Forbes'  Trustee! 
were  in  the  course  of  making  up  theirs.  Forbes'  Trustees  mads 
a  compromise,  and  their  case  was  thus  taken  out  of  Court.  Nov, 
if  It  be  at  all  competent  for  us  to  refer  to  their  pleadings,  our 
case  cannot  be  prejudiced  by  this  compromise.  The  uuistiou 
is  simply,  whether  we  have  mode  a  sufficient  reference  lo  theii 
pleadings — whether  their  compromise  shall  cut  us  out  of  the 
privilege  we  fairly  got  by  that  reference.  We  followed  the 
due  course  of  pleading.  If  they  hod  gone  on  and  obtained  i 
favourable  judgment,  we  must  have  gut  the  benefit  of  tint 
Judgment.  Our  right  of  availing  ourselves  of  these  pleas,  can- 
not therefore  be  narrowed  by  the  compromise. 

Jnotfs— 
These  parties  come  here  to  seek  the  benefit  of  pleas  front 
which,  they  say,  they  have  been  cut  out  by  accident  Tra 
Court  may  at  well  repeal  the  Judicature  Act,  as  grant  tha  mo- 
tion. If  ever  a  party  precluded  himself  from  pleas  which  lie 
afterwards  sought  to  maintain,  these  parties  have  done  so. 
When,  in  the  course  of  these  proceedings,  they  offered  to  found 
upon  the  pleas  urged  by  Forbes'  Trustees,  they  were  warned 
that  nothing  which  was  not  in  their  own  record  could  be  foun- 
ded on  by  them.  We  thought  it  then,  and  we  still  maintain  ii 
to  have  been,  an  incompetent  and  unreasouabl a  proposal  This 
was  an  action  by  partners  distressed  for  company  debts,  to  own- 
pel  other  partners  to  pay  in  proportion.  Among  these  defen- 
ders were  Oavin't  Trustees.  The  defence  which  they  tendered 
was,  that  Gavin  wits  not  a  partner.  There  was  nothing  pecu- 
liar in  this  defence.  If  true,  nothing  more  required  to  be  aid. 
If  it  was  false,  then  they  were  bound  testate  their  whole plon 
The  defences  for  Gavin's  Trustees  were  lodged  on  28lh  Nor. 
1846.  At  that  time,  no  other  defenceshod  been  given  hi;  do 
other  defenders  hod  then  appeared.  •■Wow,  what  would  bsve 
been  the  case  if  against  these  other  defenders  the  pursuer  bad 
taken  decree  in  absence  T  A  record  was  then  ordered  to  ta 
made  op  between  the  pursuers  and  Gavin's  Trustees.  Underlrjg 
Judicature  Act,  the  pursuer  was  bound  to  set  forth  the  whole 
tacts  on  which  he  relied,  and  the  whole  of  his  pleas;  and  far- 
ther, he  was  bound  to  meet  the  case  made  for  the  defenders. 
This  record  was  made  op  between  the  pursuers  and  Gavin's 
Trustees  along ;  while  the  other  defenders  were  ordered  to  give 
In  defences.  On  7th  December,  defences  were  given  in  for 
Forbes'  Trustees.  A  condescendence  was  lodged  by  the  put. 
sners,  in  the  case  with  Gavin's  Trustees,  on  the  19th.  On 
15th  January  1849,  defences  were  given  in  for  Mr,  Burnea.  On 
the  3 let  January,  Oavin's  Trustees  lodged  answers  to  the  con- 
descendence. Then  the  arrangement  embodied  in  the  miants 
of  6th  February  1849,°  is  of  some  Importance.  There  wen 
then  three  different  actions,  with  three  different  sets  of  parties, 
in  three  different  situations.  In  these  other  actions,  the  pur- 
suers are  directors,  and  against  them  then)  was  a  personal  bar. 
Here  the  pursuers  never  were  directors,  and,  therefore,  in  thk 
case,  the  defences  were  not  so  apparently  relevant  Now,  "hit 
could  Gavin's  Trustees  mean  by  this  minute  1  If  it  was  meant 
to  regulate  all  the  other  cases,  did  not  this  shew  that  the  pies 
of  malversation  was  held  to  be  of  no  importance  by  these  de- 
fenders ?  We  gave  them  good  warning  that  we  would  oppose 
as  incompeti  ' 
than  those  o: 

°  "  Mobs,  for  the  defenders  (Gavin's  Trustees),  represented, 
that  there  were  other  three  proewses  no*  in  dependence 
against  his  clients,  Gavin's  Trustees  and  others,  the  first  at  the 
Instance  of  Messrs.  Alexander  JamiesOQ  and  others,  the  second 
at  the  instance  of  Charles  William  Anderson  and  Mr.  Jamis 
Marshall,  and  the  third  at  the  instance  of  Messrs.  Alexander 
Cowan  and  Sons ;  and  as  these  embraced  similar  points  to  tint 
point  embraced  in  the  present  action,  he  submitted  for  iiii 
clients,  that  in  order  to  save  expense,  a  record  should  be  nuule 
ap  and  closed  in  this  cose  only,  and  that  the  otUer  three  esses 
should  be,  in  the  meantime,  sUttd  as  regards  them  ;  and  ho 
consented  that  the  decision  to  be  pronounced  in  this  case  should 
rule  the  other  three  oases;  and  that  in  the  event  of  a  decision 
being  pronounced  against  bis  clients  in  Ibis  cose,  it  should  bo 
competent  for  the  pursuers  of  the  other  actions  referred  to,  to 
obtain  a  similar  decree  or  decrees  therein,  at  their  instance, 
against  bis  clients,  without  needing  to  maku  up  any  separate 
records  in  those  actions." 
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the  interlocutor  in  which  the  preliminary  defence*  for  Fortes' 
Trustees  were  repelled.  Nov,  Gaviu's  Ti  usteen  bad  never  stated 
any  preliminary  defence.  The  case  with  Burnes  was  sistcd  till 
the  decision  of  another  action  in  the  House  of  Lords,  in  which 
the  question,  whether  he  was  a  partner,  was  raised ;  and  1  pre- 
sume, that  when  it  comes  back  here,  these  defenders  will  then  be 
entitled  (if  this  motion  be  granted)  to  all  the  pleas  which  Bur- 
nee  roaj  urge  in  tbecouiseof  making  up  n  record.  The  inter. 
locator  of  20th  March  1849  was  then  reclaimed  against  while 
the  esse  against  Qavin's  Trustees  was  going  on  in  the  Outer 
House.  The  reclaiming  note  for  Forbes'  Trustees  was  boxed  in 
April;  but  before  theadvising,  a  note  was  put  in  by  us  moving 
tor  a  warrant  for  the  transmission  of  the  process  to  the  Lord 
Ordinary,  to  proceed  with  the  case  as  to  the  defenders  who 
were  not  parties  to  the  reclaiming  note.  All  this  procedure 
shews  how  clearly  separate  the  case  of  Gavin's  Trustees  was 
from  all  the  others.  On  31st  May,  Lord  Cunlnghame  grants 
a  diligence  upon  a  specification  entirely  directed  to  prove 
that  Gavin  was  not  a  partner.  This  diligence  was  reported 
In  July  following.  Revised  answers  for  Qavin's  Trustees  wero 
then  lodged,  and  the  record  fell  to  be  closed.  Five  days  after- 
wards, defences  were  for  the  first  time  lodged  for  Uiilon  and 
others  ;  and  is  it  to  be  said  that  all  these  pleas  are  to  enure  to 
Gavin's  Trustees  !  Their  record  was  closed  ;  and  I  under- 
stand the  effect  of  closing  the  record  to  be  this,  that  parties  are 
henceforth  foreclosed  in  point  of  fact,  under  the  Tth  section  of 
the  Judicature  Act,  taken  in  connection  with  the  10th — (reads 
both  sections.)  This  seems  to  be  quite  conclusive  on  the  whole 
question  now  before  toe  Court  An  attempt  has  been  made  to 
liken  tl> is  to  the  case  where  there  is  but  one  record,  but  man; 
defenders — that  is  to  say,  where  there  are  many  answers  to  one 
condescendence.  There  is  nothing  more  expedient,  and  no- 
thing more  reasonable,  than  such  a  course.  But,  in  such  a  case, 
the  record  is  closed  upon  the  condescendence  and  the  answers, 
being  Nob.  2,  8,  4,  6,  Ac.  of  process ;  and  all  these  papers  thus 
constitute  but  one  record.  But  see  how  thia  case  was  disposed 
of  after  the  record  was  closed,  till  the  date  of  this  proposal. 
The  present  case  was  till  then  dealt  with  as  entirely  separate 
from  the  others.  On  27th  Febuary  1801,  an  interlocutor  was 
pronounced  before  ft  could  be  known  what  were  the  grounds 
of  defence  of  Forbes*  Trustees.  Many  papers  were  then  printed 
by  Gavin's  Trustees,  and  not  one  word  appears  of  the  excerpts 
recovered  by  Forbes1  Trustees,  and  on  which  the  present  de- 
tenders  now  wish  to  found. 

Solicitor  General  for  defenders — 
Nobody  doubts  that  the  closing  of  the  record  is  conclusive 
against  the  parties  in  point  of  fact.  Bat  the  argument  on  the 
other  side  comes  to  this,  that  in  no  case  Is  it  competent  to  re- 
fer to  the  pleadings  of  another  litigant,  unless  these  other  plead- 
ings are  repeated  adlongum.  Nothing  is  more  common  in  giv- 
ing in  defences  to  an  action,  than  to  adopt  the  pleas  stated  by 
another  defender.  As  well  might  the  pursuer  maintain,  that 
in  libelling  a  summons,  It  would  be  incompetent  merely  to  re- 
fer to  the  aoconn  t  snedfor  brnitaiii  causa  ;  that  such  an  account, 
to  be  held  part  of  the  summons,  must  be  set  forth  therein  ad 
longtm.  Our  case,  shortly  stated,  is  this :— We  say  that  we  are 
not  partners ;  but  if  it  be  found  that  we  are  partners,  then  we 
adopt  the  pleas  stated  by  the  other  parties.  If  the  reference 
was  incompetent,  they  should  have  objected  to  it  on  cloning 
the  record.  Not  having  been  objected  to,  we  are  entitled  to 
the  full  benefit  of  it,  to  the  effect  of  founding  on  the  pleas  and 
statements  referred  to. 

Marshall  for  pursuer.) — 
This  question  is  of  great  Importance  ;  for  it  will  settle  the 
practice,  in  alt  time  coming,  under  the  Judicature  Act  I  ven- 
ture to  say,  that  if  the  Court  adopt  the  construction  pressed  on 
the  other  side,  then  that  statute  is  not  competent  to  effect  the 
purposes  for  which  It  was  passed.  On  18th  July  1850,  these 
defend  ere  subscribed  a  minute  agreeing  to  close  the  record. 
Tbcy  agreed  to  close  the  record  on  these  two  papers,  and  on 
nothing  else.  Under  the  Judicature  Act,  the  parties  go  to  issue 
on  the  statements  and  pleas  contained  in  these  two  papers, 
and  on  nothing  else.  Is  not  this  the  fair  meaning  of  the  10th 
section,  that  you  are  not  to  travel  beyond  the  four  corners  of 
those  documents?  No  new  ground  of  defence  can  be  stated 
except  In  certain  cases  specially  set  forth  in  the  statute. '  My 
clients  have  never,  as  in  a  question  with  them,  been  called  on 
to  meet  the  new  picas  which  they  now  wish  to  state.    Tnis  is 


nothing  else,  in  substance,  but  a  proposal  to  open  up  the  re- 
cord for  the  purpose  of  stating  new  defences. 

LordJuttice-Qaitral—l  think  It  quite  possible  to  dispose  of 
this  case  without  infringing  the  Judicature  Act 

From  the  very  beginning,  these  defenders  said  that  they  were 
not  partners,  but  that  if  it  should  be  found  that  they  were 
partners,  then  they  were  prepared  to  avail  themselves  of  the 
defences  pleaded  by  other  defenders  who  were  partners.  And 
the  record  was  closed  on  this  13th  statement  on  their  -part, 
which  contains  these  words  :— "  To  avoid  unnecessary  repeti- 
tion, the  present  defenders  adopt,  and  here  hold  aa  repeated, 
all  such  defences  as  maybe  stated  by  the  other  defenders,  who 
are  more  cognisant  of  the  attain  of  the  company  than  the  pre- 
sent defenders  are."  No  doubt  this  is  followed  by  this  answer 
on  the  part  of  the  pursuers :— "  Denied.  The  present  defen- 
ders are  not  entitled,  on  any  ground,  to  avail  themselves  of  any 
defence  not  pleaded  by  themselves."  But  though  their  right 
to  make  this  reference  was  denied,  the  defenders  have  all  along 
adhered  to  it 

Now,  when  the  record  is  closed  with  such  a  reservation  and 
reference  as  this,  are  these  defenders  to  be  barred  from  found- 
ing on  the  pleas  thus  referred  to?  I  think  not  I  think  the 
ends  of  justice  require  this  reservation  to  receive  effect  I  am 
therefore  for  remitting  the  cause  to  the  Lord  Ordinary,  to  allow 
these  defenders  now  to  state  the  pleas  referred  to,  clearly  and 
distinctly. 

Lord  Falbrton.—!  am  of  the  same  opinion,  and  I  entirely 
concur  In  tie  proposal  with  which  your  Lordship  has  cou- 

Lord  Cuningkantt.—l  quite  agree  in  the  course  proposed. 

Lord  Jwtict-Qtncral—lt  must  be  understood,  that  I  am  not 
for  allowing  these  parties  to  state  any  new  pleas  not  in  the 
defences  and  pleadings  referred  to. 

//ore*  Ivory. — The  course  which  your  Lordship  has  proposed, 
does  not  in  any  way  interfere  with  the  Judicature  Act 

No  doubt  the  record  must  contain  the  concluded  statement 
of  the  partita.  If,  instead  of  a  -peciflc  statement,  there  Is  a 
statement  by  specific  reference,  it  is  impossible  to  exclude  the 
statement  thus  referred  to.  Therefore  thequestlon  Is,  whether 
there  be  here  a  sufficient  reservation  to  prevent  the  ends  of 
justice  from  being  defeated. 

This  is  a  very  particular  case,  there  being  no  fewer  than  60 
defenders.  One  of  these  is  Gavin.  The  defence  be  pleads  in, 
that  he  is  not  a  partner  j  but  he  docs  so  under  a  reference  to 
the  pleadingsof  those  who  are  partners.  The  Lord  Ordinary 
was  entitled  to  have  this  reference  disposed  of  and  acted  upon 
before  the  record  was  closed ;  but.  I  do  not  think  that  the 
closing  of  the  record  is  to  prevent  it  from  receiving  effect. 
The  Court  pronounced  the  following  interlocutor : — 

"  In  respect  that  the  record  us  between  the  present  defen- 
ders and  the  pursuers  was  prematurely  closed,  while  it  was 
yet  a  question  between  the  said  parties,  whether  the  matters 
generally  referred  to  in  article  13  of  the  defenders'  statement 
of  facta  were  or  were  not  to  be  held  as  duly  forming  part  of 
the  same,  open  the  record,  and  finds  that  the  said  question 
falls  now  to  be  disposed  of  as  in  regular  course  It  ought  to  have 
been  before  closing  :  And  with  regard  to  the  question  itself, 
flud  that  the  matters  generally  referred  to  as  aforesaid,  as  the 
same  are  restricted  and  explained  in  the  minute  No.  of 
process,  ought  nut  to  be  excluded  from  the  record;  but, on  the 
other  hand,  having  regard  to  the  special  circumstances  of  the 
cate,  find  that  the  said  matters  ought  not  to  be  mode  part  of 
the  record  by  more  general  reference  to  the  pleadings  of  other 
defenders,  as  to  whom  there  is,  and  now,  from  their  being  no 
lunger  parties  to  the  cause,  there  can  be,  no  closed  record  ; 
and  that  the  same  ought  to  be  st'Vforth  specifically  and  articu- 
lately as  the  proper  statement  of  the  present  defenders  them- 
selves: Find  that  the  record  being  now  again  open,  the  de- 
fenders are  not  foreclosed  from  still  setting  them  forth  in  that 
way;  and,  with  these  findings,  remit  the  cause  back  to  the  Lord 
Ordinary,  that  the  same  may  be  carried  Into  effect;  and  reserve 
in  the  meanwhile  all  questions  of  expenses ;  with  power  to  the 
Lord  Ordinary  to  deal  therewith  as  may  be  consistent  with 
the  Justice  of  the  cause." 

Lordi  Ordinary,  Cuninghame,  Dnndrennan,  Cowan. — Act. 
Marshall,  Iuglls,  Donaldson;  J.  and  J.  Macandrew,  8.S.C. 
AgtnU.—AU.  SoL-Gen.  (Does),  Penney;  Thomas  Banken, 
8.B.C.  Agn-%.— W.  Ct*rk.-{V.1L) 
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19fA  December  1851. 

First  Division. 

No.  66. — Benjamin  Abrrnkthie  Gordon,  Pursuer,  v. 

Mrs.  Margarrt  Essex  Foebbs  or  Morse,  Defender, 

Entail— Heirs  Whatsoever  and  Assignees— Heirs-  Purl  ion  em- 
En  tail  Amendment  Act  (1818)— Under  a  deed  of  Uriel  entail, 
on  estate  was  destined  to  a  certain  leriei  of  heirs,  whom  failing,  lo 
the  entailer' i  "own  ncareet  heirs  whomsoever,  and  their  assignees, 
the  eldest  heir-female,  anil  the  descendants  of  her  body,  excluding 
hdri-portionert,  and  succeeding  always  tcilhout  division  throuok 
the  whole  course  of  the  female  succession,  whether  of  heirs  of  tailzie 
or  of  hart  whatsoever,  who  might  succeed  in  terms  of  the  last  desti- 
nation before  epecified."  The  estate  being  in  possession  of  an  heir 
last  in  the  series  called  immediately  before  heirs  whatsoever,  he  pre. 
tented  a  petition  for  leave  to  disentail,  under  the  id  section  of  the 
statute,  tcilhout  the  consent  of  any  succeeding  heir.  Thit  wai 
opposed  by  the  first  heir  whatsoever,  w  ho,  being  a  female,  maintained 
that  the  exclusion  of  hdresscs-portioners  made  her  an  heiress  of 
entail,  at  least  to  the  effect  of  preventing  the  petitioner  from  disen- 
tailing without  her  anient.  The  Court  repelled  this  plea,  in  a 
declarator  at  the  petitioner1 1  instance. 

This  was  an  action  of  declarator  brought  in  conse- 
quence of  the  views  expressed  by  the  Court — supra,  vol. 
xxiii.  p.  382. 

The  first  conclusion  of  the  summons  was,  to  have  it 
found  and  declared  that  the  pursuer — 
"  is  the  only  heir  of  entail  in  existence  ;  and  that  the  pursuer, 
except  In  a  question  with  heirs-male  of  Lis  own  body,  is  en- 
titled to  do  all  the  acts  in  relation  to  the  said  estate  competent 
to  a  fee-simple  proprietor  thereof,  and  that  all  the  acts  so  done 
will  be  as  good,  valid  and  effectual,  except  in  so  far  as  regards 
his  said  heirs-male  of  bis  body,  as  if  no  fetters  or  limitations 
of  an;  kind  had  existed  In  the  titles  of  the  said  estate." 
The  second  conclusion  was  to  have  it  found  and  de- 

"  that  the  pursuer,  as  last  heir  of  entail,  and  as  being  otherwise 
qualified,  in  terms  of  section  3d  of  the  act  passed  in  the  11th 
and  12th  fears  of  our  reign,  cap.  80,  intituled, '  An  Act  for  the 
Amendment  of  the  Law  of  Entail  in  Scothtud,'  has  a  good  right 
and  title,  in  manner  provided  by  the  said  act,  to  acquire  the 
said  estate  in  fee-simple,  and  to  apply  to  the  Court  of  Session 
for  authority  to  execute,  and  to  execute  and  record  in  the 
Register  of  Tailzies,  under  the  authority  of  the  Court,  an  iiistru. 
ment  of  disentail,  in  the  form  and  manner  provided  by  the 
•aid  act" 

The  defender  pleaded,  inter  alia,  that — 

"1,  The  pursuer  having  no  right  to,  or  interest  in  the  lands, 
except  as  subject  to  the  fetters  of  a  strict  entail,  is  not  entitled, 
either  at  common  law  or  under  the  statute,  to  acquire  or  hold 
the  lands  in  fee  simple,  nor  to  insist  in  the  conclusions  of  the 
action  to  any  such  effect.  2.  There  being  a  destination  to  the 
heirs-male  of  the  body  of  tbe  pursuer,  and  also  a  destination 
under  which  tbe  defender  will  be  entitled  to  succeed  to  the 
entailed  lands,  without  division,  on  failure  of  the  petitioner 
without  heirs-male  of  his  body,  the  pursuer  is  not  the  last  or 
only  existing  heir  called  to  the  succession,  and  is  not  entitled 
to  insist  in  the  conclusions  of  the  action,  to  tbe  effect  of  defeat- 
ing the  defender's  right." 

The  Lord  Ordinary,  in  respect  of  the  procedure  under 
the  petition,  made  great  avizandum. 

Marshall  and  Patton  were  heard  for  the  pursuer. 

Penney  for  defender — The  petitioner  applies  to  have 
the  estate  disentailed  on  the  ground  that  he  is  the  only 
heir  of  entail.  It  is  admitted  that  the  defender  is  the 
first  person  called  under  the  destination  to  heirs  whatso- 
ever. But  she  succeeds  under  a  limitation.  She  has 
sifters;  but,  being  the  eldest,  she  takes  alone  under  the 
destination  excluding  heirs-portion  ere.  It  was  asked  on 
the  other  side,  whether  the  defender  is  an  heiress  of  en- 
tail. The  true  question  is,  whether  the  petitioner  be  an 
heir  of  entail  subject  to  fetters  in  favour  of  the  defender. 
If  he  is,  then  he  cannot  disentail  without  the  consent  of 


the  defender.  The  pursuer  says  that  be  is  a  fee-simple 
proprietor,  and  asks  a  decree  of  declarator  to  that  efiect . 
I  don't  dispute,  that  when  a  tailzied  succession  opens  to 
heirs  whatsoever,  and  their  assignees,  the  immediately 
preceding  heir  holds  in  fee-simple.  But  this  is  only 
where  the  destination  is  to  heirs  and  assignees  simply. 
We  have  not  such  a  clause  here.  There  is  an  exclusion 
of  heirs-port i oners,  which  continues  the  existence  of  the 
entail— See  Farquhar,  Nov.  29,  1838. 

Lord  Jmtict-Oeneral, — I  have  arrived  a 
this  lady  is  not  an  heiress  of  entail  under  the  act. 

Tliis  is  a  very  peculiar  destination — a  destination  to  bein 
whatsoever,  and  assignees,  followed  up  by  an  exclusion  of  heirv 
portioners.  I  never  taw  such  an  exclusion  preceded  by  the 
term  "  assignees." 

But  because  heiresses-port  loners  are  not  to  succeed,  is  that 
any  reason  why  tbe  destination  to  heirs  whatsoever,  and  assig- 
nees, shall  be  held  Ineffectual  ?  1  always  understood,  tint  where 
an  entail  contains  a  destination  in  favour  uf  a  particular  aet  of 
heirs — the  succession  then  opening  in  favour  of  heirs  whatsoever, 
and  assignees — the  effect  of  the  entail  was  limited  to  the  last 
heir  in  the  specisl  destination. 

The  case  would  have  been  very  different  if  the  term  "  assig- 
nees" had  not  been  there.  I  don't  think  the  case  or  Farquhar 
has  any  application  to  tbe  present. 

Lord  FuUertan. — I  am  of  the  same  opinion.  The  .fin*  conclu- 
sion of  the  summons  rather  goes  beyond  what  is  maintained  in 
the  petition,  and  is  beyond  the  necessity  of  the  case.  Hie  eeeond 
conclusion  is  quite  sufficient  for  that  purpose. 

1  rather  think  that  the  second  conclusion  is  well  bunded,  and 
that  the  question  which  it  raise*  was  decided  in  tbe  cause  of  Gol- 
ville.  The  case  of  Farquhar  was  a  very  special  case.  Here  tbe 
entail  was  clearly  st  an  end  by  the  Intentiun  of  the  entailer 
himself. 

It  is  a  clear  and  recognized  distinction  which  exists  between 
the  heirs  called  by  a  special  destination,  and  the  heirs  wliatacever 
to  whom  tbe  succession  opens  on  failure  of  that  destination. 

The  question  is,  whether  the  efiect  of  that  destination  be 
taken  off  by  the  exclusion  of  heiresses -porti oners.  I  cannot 
hold  that  it  ia  When  by  law  on  entail  comes  to  an  end,  can 
it  be  held  that  such  sn  exclusion  is  sufficient  to  keep  it  op?  1 
cannot  adopt  that  view. 

The  stoma'  conclusion  of  the  summons  is,  as  I  have  already 
said,  quite  sufficient  for  the  purposes  of  this  case.  For  there 
can  be  no  doubt  that  tbe  pursuer  is  an  heir  of  entail  to  the  elect 
of  getting  rid  of  the  fetters  in  the  manner  pointed  oat  by  tits 
statute. 

Lord  Curtinghame, — It  cannot  be  necessary  for  me  at  any 
length  to  enter  on  a  case  which  has  been  so  fully  analysed  and 
considered  by  your  Lordship.  I  agree  generally  with  your 
Lordship,  that  the  leading  conclusion  in  the  summons,  as  to 
the  entail,  is  insuperable. 

If  any  point  be  now  held  as  finally  settled  in  the  law  of  en. 
tail,  it  is,  that  where  hei  rs-  portion  em  are  not  excluded,  through- 
out every  branch  of  the  destination,  the  entail  ends  with  the 
heir  possessing  ini mediately  before   the  devolution  on  heii 


ig  immediately  b 

This  was  held  fixed  by  the  case  of  Culaeon.  fol- 
:oaes  since,  unnecessary  to  be  enumerated. 
subject  to  a  never  ending  divi 


whatsoever. 

lowed  by  a 

Where  an  c 

justly  held  that  no  entailer  could  have  meant  the  fetters  of 

an  entail  to  subsist  In  such  a  succession. 

It  is  singular,  however,  that  in  none  of  the  cases  on  record, 
from  Culscan  down  to  the  present,  was  there  any  destination 
to  heirs  whatsoever,  accompanied  with  an  exclusion  of  krtrt- 
portioner!.  When  such  a  destination  and  exclusion,  in  apt  and 
unambiguous  terms,  occur,  it  is  not  easy  to  see  when  such  an 
entail  would  terminate.  Like  an  entail  on  the  heirs-male, 
general,  or  female  of  the  tailzicr,  (not  restricted  to  those  of  the 
body),  it  would  last  as  long  as  a  male  or  female  heir,  however 
remote,  could  be  traced. 

This  was  possibly  intended  to  be  the  import  of  the  present 
entail,  where  heirs- portioners  were  excluded  in  one  branch  of 
the  anxiously  framed  clause  in  the  conclusion  of  tbe  destina- 
tion; bnt  I  agree  with  your  Lordship,  there  is  a  fatal  blot  in 
the  destination  clause  here ;  the  substitution  is  not  to  "  heirs 
whatsoever"  alone,  with  an  exclusion  of  heirs- portioners,  but 
to  heirs  whomsoever,  and  their  assignees.    This  renders  lb* 


831.] 


IN  TUE  COURT  OF  SESSION, 


■ii  tail,  in  it*  last  branch,  nugatory,  and  its  continuance  impoe- 
ible.  Taken  in  connection  with  the  exclusion  of  portion  era,  it 
ras  t  qui  Talent  to  a  destination  to  the  oldest  heir-female  and 
lerauianttt. 

The  unlimited  power  of  assignees  It  an  infallible  criterion  of 
ibcolute  property.  In  the  case  of  LaHi,  pronounced  by  two 
■mitient  collector*  as  a  leading  authority,  It  was  found  by  a 
rrcat  plurality  of  the  Court,  that  "a  tailzied  fee  becomes 
imple  when  it  terminates  in  heirs  and  atrigncti."  That  deter- 
oiustion  has  never  since  been  questioned. 

It  is  in  vain  to  enquire  what  was  the  meaning  and  object  of 
he  tailxier  in  accompanying  such  a  destination  with  an  exclu- 
ion  of  heirs- portionei*.  It  is  Impossible  to  conjecture  what 
lis  intention  wast  Poasiblt ,  it  was  a  blunder  ;  but  it  was  not 
i  more  gross  error  than  iu  exhibited  in  the  case  of  Sharp,  or 
n  the  case  of  BowtrieMU,  where  palpable  clerical  errors  were 
icld  fatal  to  entails.   The  present  is  a  clearer  and  stronger  case. 

Lord  Ivory. — The  question  before  the  Court  is,  whether.  In 
he  sense  of  the  statutory  enactment,  g  8,  of  11  and  12  Vict 
i.  36,  the  petitioner,  being  the  "  heir  of  entail  in  possession," 
s  also  the  "  only  heir  of  entail  in  existence  for  the  time,  and 
inroanied." 

If  he  be,  the  statute, — notwithstanding  his  disability  other. 
vise,  In  respect  of  the  fetters  of  entail,  either  to  sell,  contract 
lebt,  or  alter  the  course  of  succession, — confers  upon  the  peti- 
ioner  the  privilege  and  power  (o  disentail,  and  thereby  to  "ac- 
ini re  the  estate  in  fee-simple," 

The  answer,  accordingly,  which  baa  been  made  to  the  peti- 
:ioncr,  is,  that  he  Is  not  "  the  only  heir  of  entail  In  existence," 
tecause  of  the  ultimate  destination,  contained  In  the  deed 
if  entail,  to  the  entailer's  "  heirs  whomsoever," — qualified  as 
hat  destination  Is  by  the  exclusion  of  heirs- portion  era,  under 
.he.  proviso,  "  the  eldest  heir- female,"  &c 

Had  there  beat  no  inch  ealution  of  hari  portionm,  it  conld  not 
>e  pretended  that  the  respondents,  the  other  heira-portionera, 
hoc  ceiling  qua  heirs  whomsoever,  are  In  the  statutory,  or  any 
ithcr  sense,  "existing  heirs  of  entaiL"  On  the  contrary, so  fur 
u  the  other  heirs- nortloners  are  concerned,  the  fetters  of  the 
>ntail,  according  to  the  whole  current  of  authorities,  would 
iot  reach  them.  They  would,  on  the  contrary,  be  entitled,  at 
omnion  law,  to  take  the  estate  absolutely  and  in  fee-simple, 
lnt  if  so,  there  is  no  one  that  could  at  this  moment  be  en- 
itlt.il  to  the  description  uf"  an  eiiating  heir  of  entail,"  goal  to 
i.iml,  in  that  character,  between  the  petitioner  and  bis  statu- 
ary right  at  the  "only  heir  of  entail  in  existence  for  the 

But,  then,  there  being  an  exclusion  of  heirs- portioners,  It 
voHlii  be  difficult  to  hold,  If  that  exclusion  were  truly  opera- 
i  ve  and  effectual,  that  its  effect  in  a, — and  supposing  there 
ras  no  answer  aliunde, — could  be  any  other  than  just  to  am- 
iaue  the  entail  Basing  regard  to  the  result  on  a  combined 
..■tiding  of  all  the  authorities,  I  rather  think  that  It  would.    It 


o  otherwise  than  by  such  an  exclusion,  that  many  entails, 
donti nations  to  itiri  of  til  body — (■'.  a  heirs  general — not 
e,  heirs  mole) — or  to  come  still  closer,  destination  to  'heirs 


*maU  of  the  body,' — have  been  rendered  available,  ltct 
ict  substantially  to  this— an  entail  by  ducripiim  of  its  mem- 
n;i8 — which,  If  properly  done,  is  equally  effectual  as  where 
here  ia  an  individual  nomination  of  the  heirs.  If  the  exclus- 
ion of  heirs-  port  ion  ers  would  protect  a  destination  in  favour 
if  either  heirs  female  or  helm  general  of  the  body,  I  See  DO 
cason  to  doubt,  that  it  must  have  exactly  the  same  effect  here, 
vhere,  under  the  same  express  exclusion  of  heirs  portion  ars, 
.he  destination  is  to  "  heirs  whomsoever." 

But  the  eiclnslon  of  heirs- portioners  in  the  present  cose, 
Iocs  not,  as  hat  been  assumed  In  the  observations  just  mode, 
ipply  to  the  mere  ordinary  form  of  a  destination  simply  to 
'  heirs  whomsoever."  The  destination  here  it  to  "  heirs  whom- 
soever, and  their  auignttt."  This  makes  a  most  material,  and 
ndeed  oil  important  change,  in  the  ipecieifaesi,  to  which  we  are 
low  to  apply  the  law  of  the  statute  of  Victoria.  A  destina- 
tion to  "  heirs  whomsoever,  and  their  assignees,"  is  a  several 
lestination  to  each  heir  whomsoever,  the  respondent  herself 
Deluded,  and  the  assignees  of  such  heir.  It  confers  upon  each, 
therefore,  an  express  power,  independently  and  n  ot  withstand  - 
fig  any  poslerier  branches  of  destination  over,  to  deal  with 
.lie  estate  at  a  fee-simple  property.  There  ore  no  longer  any 
iperativa  fetters,  as  regards  either  sole,  contraction  of  debt, 
<r  alteration  of  the  order  of  succession.  The  heir  thus  called 
s  empowered  to  assign,— a  power  which  It  exclusive  of,  and 


incompatible  with,  the  existence  of  each  and  all  of  these 
several  prohibitions. 

Accordingly,  the  respondent  distinctly  admits,  and  Indeed 
contends,  that  were  the  succession  at  this  moment  to  devolve 
upon  her,  she  would  be  entitled  to  dispose  of  the  estate,  not. 
withstanding  the  entail,  entirely  at  her  pleasure.  If  that  be 
the  case,  bow  can  she  appropriate  to  herself  the  character  and 
description  of  an  heir  of  entail  ?  And  if  she  be  not  an  exist- 
ing heir  of  entail,  does  it  not  unavoidably  follow,  that  the  peti- 
tioner is  the  only  heir  of  entail  in  existence  ut  the  present 

v  mind  to  be  perfectly  conclusive 
Is  still  more  In  the  case.  On  the 
face  of  the  deed  of  entail  Itself,  the  respondent  is  not  included 
within  the  denomination  of  heir  of  entail — as  that  expression 
is  employed  more  especially  in  the  following  clause.  In  tills 
respect,  the  deed  must  be  considered  and  dealt  with  at  afford. 
log  its  own  glossary  for  the  right  reading  of  the  words  "  heirs 
of  tailzie,"  as  these  words  are  employed  within  its  own  four 
comers.  How,  In  the  firtt  place,  the  dispositive  clause,  in  set. 
ting  forth  the  branch  of  destination  under  which  alone  the  re- 
spondent can  take,  expressly  distinguishes  between  "heirs  of 
tailzie"  and  "heirs  whomsoever,"  and  places  the  clots  to  which 
the  respondent  belongs,  distinctly  among  the  latter. 

In  the  fleet  place,  the  following  clauses  are  expressly  directed 
— with  reference  of  course  to  the  same  form  of  expression  In 
the  clause  of  destination — only  against  "  the  told  Benjamin 
Forbes,  or  the  other  hein  o/fa'Mr."  Reading  this  entail.it  seenia 
impossible  to  read  these  words,  "  heirs  of  tailzie,"  in  two  diffe- 
rent and  incompatible  tenses.  And,  therefore,  as  the  clause  of 
destination  uses  the  words  in  contradistinction  to,  and  to  the 
exclusion  of,  the  "  heirs  whomsoever,"  so  must  the  same  mean- 
ing, and  not  a  more  extended  meaning,  be  put  upon  them,  at 
used  in  the  clause  imposing  the  fetters.  If  this  be  right,  it 
affords  a  separate  ground  for  holding  the  respondent,  called  as 
an  heir  whomsoever,  as  not  to  be,  in  the  sense  either  of  the  sta- 
tute, or  even  of  the  entail  itself,  "  an  existing  heir  of  entail." 
And  so,  on  the  whole  matter,  1  arrive  at  the  conclusion,  that 
the  petitioner  it  entitled  to  the  statutory  character  of  "the  only 
heir  of  entail  in  existence  for  the  time,"  and  that,  at  such,  ho 
it  entitled  to  have  the  prayer  of  his  application  for  authority 
to  disentail,  granted. 

The  Court  pronounced  the  following  interlocutor: — 

"  Find  and  declare  in  terms  of  the  second  conclusion  of  the 
libel :  Find  it  unnecessary  to  pronounce  any  farther  finding  on 
the  conclusions  of  the  said  libel :  Find  neither  party  entitled 
to  expenses ;  and  decern," 

PrraBUKB'i  Authobitiii. — Tennent,  M.  14,897.  Leslie,  it. 
19,338.  Henry  v.  Watt,  June  13,  1832.  Colville  y.  Coleille, 
March  8,  1843.     Stair,  4.  19.  8.     Ertk.  3   8.  33. 

DxFtmmt's  AuTBOarnxt. — Esrl  of  March  o.  Kennedy,  H. 
15,412.  Farquhar  v.  Farquhar,  Nor.  29,  1838.  Craig  t>.  Mao 
Culloch,  21st  Feb.  1839.  Mure  d.  Mure,  16th  Feb.  1837  ;  3  S. 
and  M'L.  137. 

Lord  Ordinary,  Colon  say.--  A  et.  Marshal!,  Patron  ;  Walker 
and  Melville,  W.S.  Aqtnlt.—Alt.  Penney,  Hector;  Walter 
Duthie,  W.8.  Agent.— W.  Cfcri--(F.H.) 


Skohd  Division. 

Omitted  of  proper  date— 18th  December  1861. 

No.  67. — John  Macxib,  Petitioner,  v.  Walter 

H  outer,  Betpondeni. 

Bankrupt — Sequestration,  Reeal  of — Trustee. 

The  Court  refused  a  petition  for  the  reeal  of  a  seques- 
tration presented  on  the  ground  that  the  concurring  cre- 
ditor and  trustee  was  an  undischarged  bankrupt.  But, 
in  respect  of  the  uncontradicted  statement  at  the  bar, 
that  the  trustee  had  applied  for  a  second  sequestration 
of  his  own  estate,  they  appointed  him  to  call  a  meeting 
of  the  creditors  of  the  estate  on  which  he  had  been 
appointed  trustee. 


REPORTS  OF  CASES  DECIDED 


DIGEST  OF  ENGLISH  CASES. 

Hudson  v.  Roberts— 20  Law  J.  Exch.  299. 
Negllgen  ce — Evidence. 

An  action  of  damages  was  brought  by  plaintiff  for  Inju- 
ries received  in  consequence!  of  defendant's  bull,  when  being 
driven  along  the  street,  miming  at  him.  Defendant  stated, 
after  the  accident,  that  it  was  a  red  handkerchief,  worn  by 
plaintiff,  which  caused  the  injury,  "  for  that  he  knew  the  bull 
would  run  at  anything  red."  Plaintiff  contended,  this  shewed 
sufficient  knowledge,  on  the  part  of  the  defendant,  of  the  mis- 
chievous propensity  of  the  bull — Judge  v.  Cox,  1  Stark.  285; 
Thomas  v.  Morgany,  2  Cr.  M.  and  R.  4M;  E.  d.  Hugging,  2 
Ld.  Hayra.  1574 ;  Card  v.  Case,  G  a  8.  622. 

The  Court  gave  judgment  for  plaintiff:  PoUodeJ.  easing — 
"It  is  reasonable  to  expect,  that  in  every  public  street,  persons 
wearing  red  handkerchiefs  may  not  unfrequently  be  met  with. 
We  therefore  think  it  was  the  duly  of  the  defendant  not  to 
suffer  such  an  animal  to  be  driven  in  the  public  streets,  having 
a  knowledge,  that  if  he  met  a  person  with  a  red  garment,  he 
was  likely  to  run  at  and  injure  him.  It  Is  for  the  jury  of  course 
to  consider,  if  the  evidence  was  sufficient  to  fix  defendant  with 
such  knowledge." 

Read  v.  Lrgard — 20  Law  J.  Exch.  309. 
Husband  and  Wife—Wife's  Maintenance — Husband's  Lunacy— 

The  lunacy  efthe  husband  it  no  defence  to  an  action  brought  to 

recover  payment  of  necessaries  applied  to  tat  in  ft. 

This  was  an  action  for  necessaries  supplied  to  the  defendant's 
wile ;  and  it  appeared  at  the  trial,  that  the  defendant  was 
confined  In  an  asylum  at  the  time  as  a  dangerous  lunatic  It 
was  contended  for  defendant,  that  as  a  husband's  liability  in 
such  cases  depends  upon  the  wife's  presumed  authority  to 
plecige  bis  credit  at  hit  agent,  he  could  not  be  said  to  be  capable 
of  delegating  any  authority  when  lunatic,  and  so  could  not  be 
liable.— Ethcrington  v.  Parrot,  1  Balk.  118;  Hanby  p.  Scott.  2 
Smith's  Leading  Ca.  249;  Culverley  p.  Plummer,  2  Levins.  It); 
Montague  v.  Bennct,  8  B.  and  C.  881  ;  Beaton  v.  Benedict,  6 
Bin  ir.  28.  Plaintiff  toniro— A  lunatic  is  liable  for  necessaries 
supplied  to  himself— Baiter  o.  Earl  of  Portsmouth,  6  B.  and 
C.  170;  Williams  c.  Went  worth,  5  Beav.  825 ;  Molton  v.  Cam- 
roni,  2  Exch.  487,  4  Exch.  17.  And  here  the  agency  was  cre- 
ated before  the  lunacy  occurred. 

The  Court  gave  judgment  for  plaintiff :  Alierttm  B.  saying — 
"  By  the  marriage,  contracted  when  the  defendant  was  in  his 
sound  senses,  be  contracted  a  relation  which  gives  certain  rights 
to  the  wife ;  and  one  of  those  righto  Is,  that  she  is  entitled  to 
lie  supported  according  to  the  estate  and  condition  of  her  hus- 
band. If,  by  his  misconduct,  she  is  compelled  to  leave  bis 
house,  he  does,  according  to  the  decided  cases,  give  her  autho- 
rity to  pledge  his  credit  for  her  necessary  maintenance  elre- 
where — that  Is,  the  law  implies  the  authority  from  the  original 
relation  between  them.  So,  where  she  Is  living  with  him,  but 
he  neglects  to  supply  her  with  necessaries,  she  may  procure 
them  elsewhere.  Here,  the  husband  being,  by  the  visitation  of 
God,  unable  to  provide  ber  with  necessaries,  she  is  in  a  situation 
where  a  stranger  may  supply  her, — and  then,  as  by  the  original 
relation  of  marriage  he  undertook  to  provide  her  with  them 
himself,  he  becomes  liable  to  the  person  who  does  it  lor  him." 

Hart  v.  Baxendauc,  &c— 20  Law  J.  Exch.  338, 
(June  1851.) 

Statute — Carrier — Notice— Calling  for  Goods — A  carrier  whose 

usual  receiving-office  contain*  the  statutory  notice,  but  whose  ter. 

pant  goes  and  calls  for  goods  elsewhere,  loses  the  protection  of  the 

itatate  1  Will  IV.  c  48.  in  raped  of  these  goods,  whatever  their 

nature  may  be  ;  and  if  they  be  lost,  he  U  liable  as  at  common  lair. 

The  defendants,  who  were  carriers,  had  a  receiving  office  in 

Begent  Street,  Loudon,  and  the  usual  notice  under  the  Carriers' 

Act,  1  Will.  IV.  c.  48,  was  hnng  up  there.    The  plain  tiff,  whoso 

Shop  was  in  the  same  street,  sent  to  the  office  of  defendants  to 

ask  if  their  collecting  cart  might  call  at  bis  shop  to  take  a 

package  for  Liverpool.   The  carl  did  call,  and  the  package  was 

delivered  ;  but  while  the  cart  was  on  Its  way  to  the  railway 

station,  and  stopping  in  (rout  of  defendants'  office,  the  package 

was  lost    Ad  action  was  brought  to  recover  iu  value. 


The  Court,  except  Pollock  C.  B.,  gave  judgment  for  plaintiff: 
Parke  B.  saying— "The  statute  does  not  exempt  carriers  from 
responsibility  fur  loss  of  trinkets,  Bilk,  &c  delivered  to  them  for 
carriage  at  any  other  place  than  one  of  their  offices,  ware- 
houses, or  receiving  warehouses,  wheres  notice  is  affixed;  and 
the  goods  in  question  In  this  case  having  been  delivered  to 
one  of  the  defendants'  servants  in  a  cart  at  the  plaintiff's  own 
house,  without  any  special  contract,  the  defendants  are  respon- 
sible, as  common  carriers,  at  common  law.  It  is  therefore  un- 
necessary to  consider,  whether  the  articles  are  such  as  the  defen- 
dants would  have  been  responsible  fur  if  delivered  at  their  re- 
ceiving-house. The  sUtute  is  not  very  accurately  framed,  and  the 
language  mnst  be  modified  in  some  respects  to  carry  into  effect 
the  intention  of  the  legislature  to  be  collected  from  the  whole 
act.  Those  who  deliver  not  at  the  office,  but  elsewhere,  aie 
In  no  port  of  the  act  declared  to  be  bound  by  the  notice  ;  and 
It  never  could  have  been  intended  to  exempt  carriers  from 
liability  to  persons  who  deliver  their  goods  io  them  without 
receiving  any  notice  to  limit  the  responsibility,  actual  or con- 
structive. There  is  no  provision  that  any  person  delivering:  the 
goods  at  any  other  place  shall  be  entitled  to  receive  back,  in 
the  event  of  loss,  the  premium  paid,  which  shews  the  act  con- 
templated no  other  persons  than  those  delivering  at  the  office." 

Glover  v.  North  Staffordshire  Railway  Co. 
20  Law  J.  (Q.  B.)  376. 
Lands  Clauses  Consolidation  Act  1845— Property  Injuriously 
Affected— Servitude  Road — A  railway  crossing  two  serviimA 
roads,  the  only  acta*  to  a  mansion-house,  on  a  level,  and  requiring 
a  gate  with  lock  cad  try  on  each  tide,  "  injurious!]/  affects"  tie, 
mansion-house,  and  a  claim  for  compensation  emerges  against  On 
company  tinder  8  and  9  Viet.  e.  18. 

A  was  the  owner  and  occupier  of  a  mansion  ■bouse,  which 
was  approached  by  two  private  roods  passing  over  the  pro- 
perty of  third  parties,  and  over  which  he  bad  a  right  of  way 
incident  to  his  house.  These  roads  formed  the  only  access  to 
tbe  bouse.  A  rail  way  com  pony,  in  constructing  their  line,  carried 
It  across  these  two  roads  on  the  level,  in  such  a  direction,  that 
a  person  standing  on  the  roods  at  the  point  of  Intersection 
could  not  see  a  train  approaching  until  within  17  or25seoonds 
of  lis  arrival  at  those  points.  Qates  were  erected  on  each  side 
of  the  railway  across  the  roads,  and  these  were  kept  constantly 
locked,  a  key  being  kept  by  a  servant  of  the  company  wtm 
lived  130  yards  from  the  gate,  and  another  key  being  powessed 
by  A.  In  consequence  of  these  facte,  A's  property  was  depre- 
ciated In  value,  and  he  sued  the  railway  company.  Plena/iff 
relied  on  R.  o.  Eastern  Counties  R.  Co.  2  Q.B.  847  ;  In  re  Coat- 
ing and  Great  Northern  B.  Co.  19  Law  J.Q.B  26 ;  Tamer  s. 
Sheffield  and  R  K.  Co.  10  M.and  W.  425;  East  and  West  India 
Docks,  &c  v.  Qattke,  20  Law  J  217,  (Chancery). 

The  Court  gavejudgment  for  plaintiff:  CompbeliC.i  saying — 
"  No  doubt  there  may  be  a  loss  arising  from  the  making  of  a 
railway,  which  would  not  suppoit  a  claim  of  compensation,  be- 
cause the  act  might  be  one  which  would  be  legal  without  the 
powers  conferred  by  the  act.  But  this  is  not  such  a  cans.  This 
interference  would  have  given  a  cause  of  action  against  a  pri- 
vate person ;  and  it  has  depreciated  the  plaintiffs  property. 
which  is  therefore  injuriously  affected  by  it.  The  erection  of 
tbe  gates,  and  the  passage  of  the  trains,  are  both  acta  done  to 
the  prejudice  of  the  plaintiff,  and  to  the  diminution  of  his 

right."   r"   "     "  " 

8  and  9  V 

Valty  b.  Oakeley — 20  Law  J.  (Q.  B.)  380. 
Contract — Damages — Payment  by  Bills — Dishonour. 
Where,  by  a  contract  for  delivery  of  goods,  payment  is  to  be 
made  by  bills,  which  are  dishonoured  before  the  goods  are  de- 
livered, the  parties  ore  then  placed  in  the  same  position  as  if 
the  bills  had  never  been  given,  or  the  contract  had  been  to  pay 
in  ready  money,  and  the  vendue  con  recover  only  tbe  difference 
between  tbe  contract  price  and  market  price  of  the  (roods — 
Hill  p.  Smith,  12  M.  and  W.  618 ;  Alder  v.  Keighl.  y,  16  M.  and 
W.  117. 

Collett  v.  London  and  N.  W  R.  Co. — 20  Law  J. 

(Q.  B.)  411,  (Mav  1831.) 

Statute  1  and  2  Vict.  o.  08-Negli gen cc-Repawtion -Poet-  Office— 


IN  THE  COURT  OF  SESSION,  fa. 


A  mail-guard  travelling  trith  the  mail-bag*  by  railway,  under  an 
agreement  made  by  the  I'mtmaiter-General  in  ttrmt  of  the  tlaluU 
1  and  2  Kiel.  e.  98,  hat  aright  tube  carried lafely,  and,if  injured 
by  a  collision,  hat  an  action  against  the  railway  company. 
The  plaintiff  Iran  an  officer  of  the  pott-office,  travelling  with 
he  rani]. bags  on  the  London  and  North- Western  Railway.  la 
ccordance  with  the  statute  1  and  2  Vict.  c.  98,  "An  act  to 
provide  for  the  conveyance  of  the  malls  by  railway,"  the  Post- 
nastcr-Qaneral  had  contracted  with  that  company  to  cany  the 
null,  and,  in  a  collision,  the  plaintiff,  who  wan  in  the  course 
■f  his  duty  accompanying  the  mail,  was  seriously  injured.  He 
■ronght  an  action  of  damages  against  the  company,  who  set 
ip  as  a  preliminary  defence,  that  the  contract  was  with  the 
Wi.master -General  alone,  and  not  with  plaintiff,  whose  re- 
medy lay  against  the  former,  and  not  themselves.  The  duty 
n  carry  safely  results  from  a  contract — Boormsn  v.  Brown,  5 
J  B.  511.  If  the  contract  is  not  confined  to  tbe  Postmaster- 
1  oners],  the  owner  of  each  letter  might  bring;  an  action  against 
lie  company. 

The  Court  gave  judgment  for  plaintiff:  Campbell  C.J. 
aying— •' The  duty  to  carry  safely  does  not  arise  from  any  con- 
nect with  (he  plaintiff,  but  from  the  obligation  imposed  by  the 
■irislntnre  upon  the  company,  to  carry  the  mall-bags  and  the 
fticers  of  the  post-office  in  charge  of  the  letters ;  and  if  it  he 
he  duty  of  the  company  to  carry  the  plaintiff  at  all,  it  must 
•e  their  duty,  in  doing  bo,  to  use  reasonable  care  and  skill.  It 
a  mult  be  raid  that  It  is  enough  for  the  company  to  bring  the 
lead  body  to  the  end  of  the  journey." 

ArtMiaTEAD  v.  White — 20  Law  J.  (Q.  B.)  524. 
jinkeeper,  Liability  of— Negligence  of  Quest — If  a  guest  it 
guilty  of  gross  negligence,  the  innkeeper  is  not  responsible. 
The  plaintiff  was  a  commercial  traveller,  who  went  to  an 
nn,  and,  as  travellers  were  there  accustomed  to  do,  placed  his 
pg-box  in  the  commercial  room.  This  box,  which  contained 
money,  was  allowed  to  lie  there  in  the  night  time,  during  the 
three  days  he  was  a  guest  The  lock  of  the  box  was  a  very 
'insecure  one,  and  could  be  opened  without  a  key  by  poshing 
jack  the  bolt     On  two  or  three  occasions,  plaintiff  opened  the 

mi,  and  counted  tbe  money  it  contained  in  the  room,  while 
weral  persons  were  present  who  had  an  opportunity  of  see- 
nx  him  do  so.  The  box  was  opened,  and  money  stolen.  It 
ras  held,  that,  on  proof  of  these  circumstances,  the  jury  were 
tarranted  in  Inferring,  that  the  plaintiff  had  been  guilty  of 
rross  negligence,  and  that  the  innkeeper  was  thus  relieved 
rom  fain  common  law  liability.  CampbellC.  J.  doubted  whether, 
o  get  rid  of  the  innkeeper's  liability,  there  must  be  era— a  ntg- 
■/enlia  on  the  part  of  the  (pleat— See  2  Stark.  661,  (3d  ed.)  j 
;ent  v.  Shackard,  2  li.  and  Ad.  608 ;  Richmond  v.  Smith,  8  B. 
nd  C.  9. 


Evans  v.  Pbotheroe^ — 20  Law  J.  Chancery,  448, 
(June  1851.) 
it-imp— Evidence — Receipt — Collateral  Purpose — On  the  trial 
of  an  issue  a*  to  whether  certain  leasehold  properly  had  been  agreed 
to  he  purchased,  an  unstamped  receipt  purporting  to  be  given  forth* 
purchase-money  was  tendered  to  prow  the  payment  of  such  money — 
Hold  inadmissible,  because  aha!  it  went  directly  toproet  toot  tilt 
matter  in  little,  and  not  a  collateral  matter  merely. 
The  representatives  of  Jenkyn  Richards  alleged  that  he  had 
mrchased  some  leasehold  property  from  Evan  Richards,  whoso 
e  preventatives  disputed  the  fact  The  former  party  (the 
lUiotiffs)  had  In  their  possession  this  receipt — "  Received  this 
lolh  day  of  August  1827,  of  Mr.  Jenkyn  Richards,  now  and  be- 
on-,  the  sum  of  £21,  being  the  amount  of  the  purchase  for  three 
■  neracnts  sold  by  me  adjoining  the  River  Tuff.  Received  the 
loiitcnts.  Eva*  Hicham*,  witness.  John  Swaine."  This 
iaper  had  only  a  fid.  receipt-stamp,  which  was  wrong,  but  an 
Ljrc-raent  stamp  of  £1  was  affixed  before  the  trial.  Wigram 
1".  C.  sent  two  issues  to  be  tried  at  law : — 1.  Whether  an 
urreement  had  been  entered  into  between  Evan  Richards  and 
lenkyn  Richards  for  the  purchase  of  the  premises  by  the  lat- 
at  '  '.'-  Whether  the  purchase -money  was  paid  in  pursuance 
it  such  agreement  f  At  the  trial,  Piatt  B.  admitted  the  receipt 
in  evidence,  overruling  the  objections,  and  plaintiff  got  a  ver- 
lict  on  both  Issues.  On  motion  for  a  new  trial,  Wigram  V.  0. 
clused  tu  Interfere  with  the  first  issue,  but  granted  a  new  trial 


on  the  second.    Both  parties  appealed  to  the  Lord  Chancellor 

(Cottenham). 
Defendant  contended,  that  this  was  not  a  case  like  Matheson 


reference  to  the  fact  of  payment — Doe  t>.  Stagg,  7  Scott,  61 

Lord  Cottenham  granted  a  new  trial  on  both  Issues — "  The 
fact  of  the  payment  of  the  consideration,  money  was  a  most 
important  fact  upon  both  the  Issues  ;  upon  the  latter  it  was 
the  whole  question,  and  upon  the  first  it  was  one  of  the  means 
by  which  the  affirmative  might  be  established.  The  agree' 
stent  might  Itself  have  been  proved ;  a  conveyance  might 
have  been  proved,  which  would  have  assumed,  and  so  proved 
the  agreement ;  or  payment  of  the  consideration-money  might 
have  been  proved,  which  might  have  assumed  the  fact  of  the 
agreement  Upon  both  issues,  therefore,  the  fact  of  payment 
was  of  the  utmost  Importance,  and  went  directly  to  the  matter 
in  issue.  Now  the  question  Is,  was  tbe  receipt,  not  being  on  a 
proper  receipt  stamp,  receivable  upon  these  issues.  The  party 
rendering  it  alleged  his  object  was  not  to  prove  payment  of 
the  money,  but  an  object  quite  collateral — namely,  to  establish 
the  fact  of  the  agreement  Jfalheson  v.  Ron  was  relied  on  j 
but  I  find  I  qualified  my  opinion  in  favour  of  admissibility 
there  by  these  observations — 'Host  of  the  cases  goto  shew 
this — that  if,  in  a  particular  Instance,  the  matter  to  be  proved 
Is  the  payment  of  money,  and  the  payment  Is  to  be  proved  by 
the  production  of  a  writen  document,  of  an  acknowledgment 
of  payment,  or  what  is  called  a  receipt,  the  stamp  acts  immedi- 
ately apply  to  such  document  so  produced,  and  for  such  a  pur- 
pose, whether  it  is  for  the  direct  purpose  of  proving  payment 
as  a  discharge  between  debtur  and  creditor,  or  whether  it  Is  for 
an  indirect  and  collateral  purpose — as  to  shew  some  right  In, 
or  advantage  belonging  to  a  party  in  consequence  of  such  pay- 
ment :  Where,  for  instance,  a  matter  collateral  is  to  be  proved 
by  the  proof  of  the  tact  of  payment  and  that  fact  of  payment  is 
established  by  a  receipt,  stub  a  case  is  clearly  within  the  pro- 
vision of  the  stamp  acts.  This,  however,  is  not  the  present  case.' 
It  is,  however,  the  case  now  under  my  consideration,  and  there- 
fore I  am  compelled  to  send  these  issues  to  another  trial" 

Read  v.  BntANOwAYB — 20  Law  J.  Chancery,  487. 
Legacy — Abatement — Appropriation  of  Fund—  A  testator  be- 
queathed legacies  out  of  a  certain  fund,  saying,  if  it  vat  not  suffi- 
cient, then  £500  mere  to  be  taken  out  of  hit  other  perianal  estate. 
The  fund  specified,  and  the  £500,  mere  defieimt  by  £1000,  and  in- 
sufficient to  pay  the  legacies  in  full — Held  that  the  legacies  mutt 
suffer  a  proportionate  abatement. 

Lord  Aston,  In  his  will  6th  May  1834,  after  reciting,  that  at 
he  bad  acquired  property  under  the  will  of  Mi»  Horn,  be  wished 
to  make  bequests  to  some  of  her  relations  and  friends;  and 
after  specifying  legacies  accordingly,  Amounting  to  £2800,  he 
continued — "All  which  several  legacies  I  direct  shall  be  paid 
within  six  mo.  next  after  my  decease ;  but  if  the  amount  of  tbe 
personal  estate  and  effects  which  I  became  entitled  to  under 
the  will  of  the  said  Elisabeth  Horn  should  fall  short,  and  be 
deficient  In  paying  and  satisfying  the  said  lost-mentioned  lega- 
cies and  annuity,  then  my  desire  is,  that  tbe  sum  of  £500  out 
of  any  other  part  of  my  personal  estate  shall  be  paid  and  ap- 
plied for  that  purpose."  The  personal  estate  the  testator  got 
nnder  Hiss  Horn's  will  amounted  only  to  £1279:6:6;  and 
after  adding  tbe  £600  out  of  the  testator's  personal  estate,  it 
amounted  to  £1779  :  6  : 8,  which  was  insufficient  to  pay  the 
legacies  in  full  by  £1020 : 1 4  : 6.  The  question  was,  whether 
the  legacies  were  to  be  abated  In  proportion  to  this  deficiency, 
or  were  to  be  paid  in  full  out  of  the  testator's  general  personal 
estate.  The  Residuary  Legatee  contended,  that  Hiss  Horn's  pro- 
perty, added  to  the  £600  in  ewe  of  deficiency,  was  the  ex. 
tent  of  the  bequest  It  was  not  the  gift  of  a  legacy  payable 
ont  of  a  particular  fund,  which  took  effect  notwithstanding  Its 
failure,  but  a  gift  out  of  a  hind  specifically  limited  In  amount 
Fnvile  v.  Blacker.  1  P.  Williams,  777;  Hancox  v.  Abbey,  11 
Yes.  179.  The  Ertcuiori  contra — As  the<e  could  not  be  said 
to  be  specific,  they  roust  be  demonstrative  or  general  legacies, 
and  paid  in  full.  The  testator's  calculation  of  the  sum  re- 
quired to  satisfy  the  legacies,  does  not  affect  the  question,  or 
Invalidate  the  gift,  or  restrict  the  limit  of  his  bounty.  The 
intent  alone  was  to  be  regarded — Hllner  s.  Hilner,  1  Teg.  sen. 
106 ;  Trevor  o.  Trevor,  6  Runs.  24. 
The  Master  of  the  Roll*  said— "The  legacies  must  abate.    It 


REPORTS  OF  OASES  DECIDED 


i»  impossible  to  say  that  the  legatee*  are  entitled  In  anything 
out  of  the  testator's  estate,  beyond  the  aggregate  sun»  of  MiM 
Horn's  estate  and  £500,  without  doing  violence  to  the  express 
words  of  the  will    The  authorities  cited  do  not  apply." 

Butt  v.  Great  Western  Railway— 20  Law  J.  241. 
Carrier — Goods  Stolen  —  Negligence — A  carritr  it  not  liable, 

where  goodi  have  beat  ttolen  by  hit  own  intone,  unliu  lit  bat  alto 

been  gristly  negligent. 

If  govda  are  stolen,  while  fn  possession  of  a  earner,  by  his 
servants,  this  circumstance  alone  is  Dot  enough  to  render  tbe 
currier  liable  to  the  owner.  It  must  also  be  proved,  that  there 
was  gross  negligence  on  tbe  part  of  the  carrier — Finucane  a. 
Hjbb.1I,  1  Esp.  315.  The  statute  1  Will.  IV.  c.  08,  takes  away 
the  liability  of  carriers  as  to  gross  negligence,  in  respect  of  the 
excepted  articles,  but  has  reserved  it  as  to  felony  ;  but  it  does 
not  make  Hit  remedy  incase  of  felony,  large [  than  at  common 
law — See  Story  on  Bailments,  §  88-44,  who  says,  that  theft  Is 
only  presumptive  evidence  of  ordinary  neglect,  but  there  Is 
no  reason  why  more  than  ordinary  neglect  should  be  inferred. 
The  question,  on  which  party  lies  the  burden  of  proving  negli- 
gence, varies  In  different  countries. 

Rohetto  v.  Gurmbt— 20  Law  J.  (C.  P.)  257. 
Marine  Insurance— Test  of  Total  or  Partial  Los*. 

A  cargo  of  wheat  was  insured  from  Odessa  to  Liverpool,  bat 
the  ship  became  damaged  near  Constantinople,  and,  for  the 
expense  of  repairs,  she  and  cargo  were  hypothecated  by  a 
bottomry  bond.  Afterwards,  she  was  wrecked,  and  towed  into 
Cork  harbour  by  salvors.  The  cargo  was  found  damaged,  but 
part  of  it  could  have  been  dried,  and  conveyed  in  a  merchant- 
able condition  to  Liverpool,  the  port  of  discharge.  Proceedings 
were  taken  in  tbe  Admiralty  Court,  and  a  sum  was  awarded 
on  the  bottomry  bond,  end  another  sum  for  salvage. 

In  an  action  on  the  policy  of  insurance  of  cargo,  the  question 
run  e  to  be,  whether  the  lost  was  total  or  partial.  The  Court  of 
C  1*.  held  it  was  partial,  per  Jervit  C.  J.—"  Without  reference 
to  the  proceedings  in  the  Admiralty  Court,  the  salvage,  or  by- 
pot  I  ices  t  ion,  the  master's  duty  was  clear.  In  general,  when  a 
part  of  a  cargo  can  be  sent  in  a  marketable  state  to  its  port  of 
destination,  the  master  cannot  sell,  nor  the  assured  recover  for 
a  total  toss.  Whether  it  is  practicable  so  to  send  the  cargo,  is 
always  a  question  of  circumstances,  and  on  this  word  "  practi- 
cable" turns  the  distinction  between  total  and  partial  loss. — 
Moss  a.  Smith,  19  Law  J.  C.  P.  125 ;  Parry  v.  Aberdeen,  9  B, 
und  C.  411  ;  Roux  v.  Salvador,  3  Biog.  266.  If  the  damage 
cannot  be  repaired  without  laying  out  more  money  than  the 
thing  is  worth,  the  reparation  ia  impracticable,  and,  as  between 
the  assurers  and  assured,  impossible.  It  was  accordingly  for 
the  jury.  In  determining  this  question,  to  ascertain  the  cost  of 
unshipping  the  cargo,  the  coat  of  transhipping  into  a  new  bot- 
tom, the  cost  of  drying  and  warehousing  it,  and  the  coat  of  the 
difference  of  the  transit,  if  it  can  only  be  iffected  at  a  higher 
sum  than  the  original  rate  of  freight.  Add  to  these  items  the 
salvage  allowed  in  proportion  to  the  value  of  the  cargo  saved, 
and  the  loss  will  be  total,  if  the  aggregate  exceed  the  value  of 
the  cargo,  when  delivered  at  Liverpool,  the  port  of  discharge ; 
but  if  the  aggregate  do  not  so  exceed  the  value  of  the  cargo,  or 
of  that  part  of  it  saved,  the  loss  will  be  partial  only." — See 
Irving  d.  Manning,  1  H.  of  L.  c  387  ;  3  Arnould  on  Insurance. 

Bridges  v.  Hawksworth — 15  Eng.  Jar.  1080. 
Possession — Dominium— Res  Nnllius — Money  Found,  Whose » 
The  plaintiff,  while  doing  business  in  defendant's  shop,  found 
on  the  floor  a  parcel  of  bank  notes,  which  he  lifted.  Ou  seeing 
what  they  were,  he  gave  them  to  tbe  defendant,  who  was  pre- 
sent,  to  take  charge  of  them,  and  to  put  advertisements  in  the 
Tima,  stating  that  tho  owner  might  call  and  identify  tbem. 
Nobody  ever  came  in  answer  to  the  advertisement?,  and  at 
length  tbe  finder  requested  the  shopkeeper  to  deliver  them  up 
to  him,  which  the  latter  refused  to  do,  unless  the  finder  went 
halves  with  him.  The  finder  then  sued  the  shopkeeper  for  the 
whole,  after  offering  an  indemnity  in  the  event  of  the  owner 
tumingup.  Plea nliff  relied  on  Armory  v.  Delaroirie,  1  Strange, 
604 ;  1  Smith's  Loading  C.  161 ;  Puffendorff,  b.  4.  c  6,  §  8  J  1 
Blockstonc  Com.  298 ;  Cartwright  v.  Green,  8  Ves.  405 ;  Merry 


v.  Green,  7  M.  and  W.  028.  Defendant  Contra—  Dig.  lib.  fl,  de 
acq.  rcr.  dom.  tit  1  ;  ttevignv  on  Possession,  §  18  ;  He.  Kerr, 
8C.andP.170;  Smith  v.  Milles,l  TermB.480;  May  ».  Har- 
vey, 18  East  197. 

The  Court,  per  Patlatml.,  held— "The  general  rule  of  law  is, 
that  the  finder  of  a  lost  article  is  entitled  to  it  againat  all  the 
world  i  and  there  is  nothing  in  the  circumstances  here  to  form 
an  exception  to  that  rule.  If  the  defendant  had  the  right, 
when  did  it  accrue  to  him  T  If  at  all,  it  must  have  been  ante- 
cedent to  tbe  finding  by  tho  plaintiff,  for  that  finding  conld 
not  give  the  defendant  any  right  If  the  notes  had  been  ac- 
cidentally kicked  into  the  shop,  and  there  found  by  aomo  ou* 
passing  by,  could  It  be  contended  that  tbe  defendant  was 
entitled  to  them,  from  the  mere  fact  of  their  being  originally 
dropped  in  his  shop  t  If  the  discovery  bad  never  been  com- 
municated to  the  defendant,  could  tbe  reel  owner  have  had 
any  cause  of  action  against  him,  b -cause  they  were  found 
In  his  bouse  t  Certainly  not  The  notes  never  were  in  the 
custody  of  tbe  defendant,  nor  within  the  protection  of  his 
house,  before  they  were  found,  as  they  would  have  been  had 
they  been  intentionally  deposited  there;  and  the-  defendant  has 
come  nnder  no  responsibility,  except  from  tbe  communication 
made  to  him  by  the  plaintiff,  the  finder,  and  toe  step*  taken 
by  way  of  advertisement  These  steps  were  really  taken  by  the 
defendant  a*  the  plaintiff's  agent,  and  he  has  been  offered 
an  indemnity.  The  plaintiff  is  therefore  entitled  to  the  notes." 

R.  v.  Vawn— 15  Eng.  Jux.  1090,  (Crim.  Appeal.) 
Panper— Obligation  of  Parent  of  Child  as  to  Burial. 

A  pauper's  child  died,  and  tbe  guardians  of  the  poor,  under 
4  and  5  Will.  IV.  c  76,  §  68,  offered  to  lend  the  pauper  7a  to 
get  a  coffin  and  bury  it,  if  he  would  give  them  a  note  of  hand, 
agreeing  to  repay  the  sum.  He  refused  to  borrow  tbe  money, 
and,  having  none  of  his  own,  removed  the  ohlld  to  a  neighbour- 
ing yard, where  the  stench  became  a  nuisance,  for  which  hews* 
Indicted.  The  Court  held  no  Indictment  lay  against  him — "  It 
is  true  that  a  man  is  bound  to  provide  christian  burial  fur  bis 
child  If  he  has  the  means;  but  unless  he  has  the  means,  be  does 
not  become  liable  to  an  indictment,  even  though  tbe  nuisance 
bo  created  by  allowing  the  child  to  remain  unburied.  He  was 
not  bound  to  Incur  a  debt,  to  render  himself  liable,  and  to  place 
himself  in  a  position  to  be  proceeded  against,  and  to  loae  the 
means  of  maintaining  his  family," 

Macdouqal  v.  Patterson — 15  Eng.  Jor.  1108. 
Statute— Const  i  action  of  tbe  Word  "  may." 

A  statute  (IS  and  14  Viet  c  01,  §  18)  says,  that  If  one  or 
other  of  three  things  happen,  "  then  and  In  any  of  such  cases, 
the  Court  in  wbicb  the  said  actiou  is  brought,  or   the  said 
Judge  at  chambers,  may  thereupon,  by  rule  or  order,  direct  tbst 
the  plaintiff  shall  recover  his  coats,"  &c.     On  interpreting  this 
clause,  the  Court  of  C  1'. ,  per  Jena  C.  J.,  said — "  In  general, 
we  are  bound  to  adhere  to  the  oidinary  meaning  of  tho  words 
used,  and  to  their  grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  legislature,  to  be  collected 
fiom  the  statute  itaelf,  or  leads  to  some  manifest  absurdity  or1 
repugnance.    The  real  point  turns  here  on  the  meaning  of  the 
word 'may.'  Does  it  necessarily  give  the  Courts,  and  the  Judges, 
a  discretion  in  the  three  cases  mentioned, — or  was  it  used,  andj 
as  we  think,  aptly  and  properly  used,  to  confer  ou  them  a 
authority  in  the  cases  mentioned, — or  is  it  doubtful  In  which 
these  two  senses  it  was  used  by  the  legislature.     The  errand 
the  grammatical  construction ;  and  if  we  thought  it  doubtfc 
whether  to  construe  it  in  the  first  or  second  sense,  we  wool 
then  consider  which  of  these  would  lead  to  manifest  abaurdii 
and  repugnance. 

The  Court  then,  reasoning  from  the  Intent  of  the  statute  ■ 


may'  gave  an  authority,  and  excluded  dittretiott — "  We  thi 
that  when  a  statute  confers  an  authority  to  do  a  j  udicial  ai 
in  a  certain  sense,  it  is  imperative  on  those  so  autbui  ix>.-d, 
exercise  tbe  authority  when  the  case  arises,  and  its  exercusr 
duly  applied  for  by  a  party  interested,  and  having  the  right  t 
make  the  application."— Black  well's  ease,  1  Vera.  162;  Bex 
Tithe  Com  mission  era,  IS  Law  J.  Q.  B.  177 — Sec  contra  Jones 
Harrison,  20  Law  J.  Exeh.  166  ;  Palmer  v.  Richards,  20  Law  J 
Exch.  3'Z3 ;  Latham  v.  Spedding,  20  Law  J.  Q.  B.  802. 
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Four  DIVISION. 

Omitted  of  proper  date — 25tb  November  1851. 
'  No.  68. — Mrs.  E.  H.  Raeburn  or  Fused,  Petitioner, 

e.  Mrs.  Stewart  and  Husband,  Respondents. 
Eiperaes — Factor  Loco  Tutoris— Process — Where  a  mother  op- 
fiedforthe  appointment  of a fictor  loco  tntoris  to  her  tan,  ami 
an  of  hit  relaJivei  oppottd the  appointment  af  the  perton  nominated 
tyiir,  and  proposed  onothtr  penon  far  the  office — The  Court  ha-t- 
i* j  nominated  a  third  partp: — Circumstance!  IH  which  both  par- 
ties to  the  application  were  held  entitled  to  their  expenses  out  of  the 
pupil' i  estate. 

This  was  a  petition  for  the  appointment  of  a  factor 
lorn  tutorie  to  the  eldest  son  of  the  petitioner  by  a  for- 
mer marriage.  The  petitioner  proposed  Sir.  JamesMae- 
andrew  for  the  office.  Mrs.  Stewart,  the  paternal  aunt  of 
the  pupil,  objected,  that  the  factor  should  not  be  a  per- 
son proposed  by  the  petitioner,  who,  as  executrix  of  her 
deceased  husband,  would  have  to  account  to  the  factor 
for  her  husband's  funds.  She  stated,  that  she  did  not 
object  to  the  appointment  of  any  one  the  Court  might 
oominate,  bat  suggested  Mr.  James  Davidson,  solicitor 
in  Inverness. 

The  Lord  Ordinary  on  the  Bills  (Medwyn)  declined 
to  appoint  a  party  nominated  by  the  petitioner, — but 
stated,  that  ha  would  appoint  any  person  on  whom  the 
parties  might  agree. 

The  parties  having  left  the  selection  of  a  person  for 
tie  office,  to  the  Court,  Lord  Medwyn  appointed  Mr. 
John  Hamilton  factor  toco  tvtoria  ad  interim. 
This  appointment  was  confirmed  by  the  Court. 
The  parties  now  lodged  a  joint  note,  praying  that  the 
expenses  incurred  on  either  side  should  be  paid  out  of 
tie  estate. 

It  was  pleaded,  that  the  appointment  was  essential  for 
the  protection  of  the  pupil,  and  no  unnecessary  expenses 
had  been  incurred. 

Etpenaa  granted  to  both  pattia  accordingly. 
Act  Pattison ;  John  Boners,  S.S.C.  Agent.— Alt.  Currie ;  John 
Pstenon,  8.S.C.  Agent.— (W.Q.T.) 

l$th  December  1851. 
SfcconD  Division. 
No.  69. — Hutchison  or  Craio  v.  Craig. 
Proce»— Summons,  Consistorial — A  consiitorial  summons  drawn 
a  term,  of  tehtehilt  A  of\o  and  14  Viet.  e.  86,  concluded,  "  Given 
—der  our  Signet  at  Edinburgh,"  followed  by  the  tignaturt  of  the 
Writer  to  the  Signet  signing  it,  viUmut  the  mention  of  any  date  in 
the  body  of  the  writ.     The  summons  too*  sigmted,  and  a  date 
— H*»f  on  the  margin.    Prctiininary  defence  of  no  proem,  in  re- 
met  lie  summons  teas  not  dated, — that  being  no  date  in  the  body  of 
Htvrtf,  tckHe  the  date  on  the  margin,  applying  only  to  the  signet. 
hf,  token  was  unnecessary  and  useless,  could  not  supply  the  want 
*/ a  safe  in  the  body  of  the  writ,— repelled. 
This  was  an  action  of  separation  and  aliment  at  the 
tmthpo  of  a  wife  against  her  husband.     The  summons 
*m  framed  according  to  schedule  A  of  the  statute  13 
*«d  H  Viet.  e.  36. 
The  will  of  the  summons  concluded — 
"Shea  under  onr  Signet  at  Edinburgh. 

"  Hbmbt  Tod. — Written  on  these  six  pages 
"  by  Henry  Tod,  Jun.,  my  Clerk." 
"  Twsuty-fiftb  October, 
"Bghtcen  hundred  and  fifty-one." 
Tin  defender  pleaded  in  limine — "  No  process,  the 
■"■Mm  being  informal  and  irregular,  and  without  dale, 
wdaotdary  signed." 
Tin  Lord  Ordinary  reported  the  case  verbally. 
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The  defender  objected — This  was  a  summons  without 
date,  and  therefore  null  and  void.  It  bad  always  been 
imperative,  that  all  summonses,  consistorial  as  ordinary, 
should  have  a  date  inserted  in  the  body  of  the  writ  by 
the  party  signing  the  summons.  In  regard  to  consisto- 
rial summonses,  the  statute  1  Will.  IV.  c.  69,  madu 
this  alteration,  §  40,  that  they  were  to  be  signed  by 
Clerks  of  Session,  instead  of,  as  before,  by  the  Clerks  in 
the  Consistorial  Court.  Such  summonses  did  nut  re- 
quire, and  it  was  of  no  avail  to  them  to  pass  the  Signet ; 
and,  under  this  act,  it  was  held  in  Buxton,  16th  July 
1345,  that  a  eousistorial  summons,  which,  though  net 
signed  by  a  Clerk  of  Session,  had  been  signeted,  was  null. 
The  late  act,  13  and  14  Vict.  o.  36,  introduced  this 
change,  that  the  consistorial  summons  might  be  signed 
by  a  Writer  to  the  Signet,  but  made  no  alteration  as  to 
the  date.  Now,  here,  there  was  no  date  to  the  summons. 
There  was  a  date,  no  donbt,  on  the  margin,  but  that 
was  the  date  of  the  signeting,  inserted  by  the  Signet 
officer,  under  §  18  of  the  new  act.  It  referred  only  to 
the  unnecessary  and  useless  signeting,  and  could  not 
supply  the  place  of  the  date  in  the  body  of  the  writ. 

Lord  Justice-Cleric. — Perhaps  the  Court  Is  somewhat  to  blame 
fat  any  doubt  that  may  have  arisen  as  to  the  proper  form  of 
mim monies  under  the  new  act,  inasmuch  as  we  have  given  no 
directions  in  regard  thereto;  but  we  all  thought,  in  passing  thu 
act  of  sederunt  which  we  did,  it  would  be  better  not  to  enter 
Into  any  detail.  In  passing  that  act,  however,  the  form  In 
which  the  schedule  ends,  evidently  was  not  taken  notice  of. 
Originally,  all  summonses  passed  upon  bill*,  and  the  datf  of 
the  bill  was  that  of  the  summons;  but  when  the  hill  was  dooo 
away,  the  date  of  signeting  would  come  to  be  the  date  of  tba 
summons  No  doubt  there  was  a  loose  practice  by  which  thi 
date  in  the  body  was  made  different  from  that  of  the  signeting. 
But  consistorial  summonses  do  not  require  to  pasa  the  Signet ; 
and  the  words,  "Given  under  onr  Signet,"  do  not  apply  to  them. 
This  matter  was  not  referred  to  In  the  act  of  sederunt,  and 
accordingly  the  agent  here  seems  to  have  thought  it  safest  to 
adhere  to  the  very  words  of  the  schedule,  and  then,  having  in- 
serted those  words,  be  got  the  summons  signeted.  It  is  signed 
Henry  Tod,  but  not  Writer  to  the  Signet,  which  ought  to  have 
been  added.  1  do  not  say  it  Is  an  objection,  but  it  certainly  is 
Irregular  not  to  Insert  the  designation,  to  shew  the  authority 
by  which  it  is  signed.  Now,  three  objections  were  stated  :-.  1  if , 
That  there  is  no  separate  date  to  the  signature  of  the  Writer  to 
the  Signet  I  have  never  understood  that  that  was  necessary. 
The  statute  does  not  require  the  signature  of  the  Writer  to  the 
Bignct  to  bo  dated  ;  All  it  requires  is,  that  there  should  be  a 
date  to  the  summons,  and  it  does  not  matter  whether  that  is 
the  date  of  the  signature  of  Tod,  or  of  any  one  else.  There  la 
a  date  here,  but  it  is  said  not  to  be  In  the  handwriting  of  Toil. 
But  we  cannot  reject  that  aa  the  date  of  the  summons ;  and  I 
cannot  hold  it  aa  null  and  void  because  It  is  not  written  by 
him,  when  it  is  admitted  that  it  would  have  been  good  if  it 
had  been  written  by  him.  The  statute  does  not  say  how  thu 
date  is  to  be  inserted.  Therefore,  I  cannot  hold  the  summons 
bad  if  it  is  to  be  held  as  a  aummona  standing  on  the  signature 
of  Tod  as  a  Clerk  to  the  Signet. 

Then,  2d;  There  is  an  objection  founded  on  the  cose  of  Bux- 
ton, which,  if  ills  to  have  any  effect  at  all,  must  go  this  length, 
that  the  summon*  is  null  because  it  ha*  passed  the  Signet. 
That  is  lather  a  startling  proposition.  The  objection  is  founded 
on  an  entire  misapprehension  of  the  decision  In  Buxton.  The 
sum  minis  there  had  passed  the  Signet,  hot  had  not  been  signed 
by  tl.e  Clerk  to  the  Signet ;  and  the  argument  was,  that  the 
deficiency  must  be  held  to  be  supplied  by  having  passed  the 
Signet.  But  It  could  never  be  held  that  a  summons  which  tbe 
statute  said  must  be  signed  by  a  Clerk  or  Writer  to  the  Signet, 
and  had  not  been  so  signed,  but  bad  passed  the  Signet,  was 
thereby  made  good  when  the  statute  says  the  passing  the 
Siguet  is  not  urcesary.  Tbe  case  here  is  just  the  reverse.  The 
summons  has  passed  the  Signet,  and  is  signed  ;  and  the  ques- 
tion is,  whether  it  is  void  because  it  has  passed  the  Signet-  It 
is  important  to  keep  those  points  separate.  If  it  is  void  bcoa'-u* 
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it  baa  passed  the  Signet,  we  need  not  go  any  further ;  but  if  not 
bo,  we  must  just  treat  It,  when  it  has  passed  tbe  Signet,  as  ws 
would  all  other  signeted  summonses.  Now,  there  is  no  pro. 
hilii  tion  against  this  summons  pacing  the  Signet ;  the  statute 
1  Will.  IV.  c.  G9,  only  says  it  is  not  necessary.  It  does  not  say 
that  the  officer  of  the  Signet  could  refute  to  signet  it.  Can  wo, 
then,  bold  the  summons  to  bo  void  on  that  account,  there  be- 
ing no  prohibition  against  sign  cling  1  I  cannot  hold  that  tbe 
decision  in  Bnxton  has  any  application  at  all.  This  objection 
must  be  kept  distinct  from  the  third,  on  which  it  has  bo  Waring 
whatever.  Tbe  present  objection  depends  on  the  construction 
of  §  1  of  the  new  act,  which  makes  a  great  change  in  the  stnic. 
tiire  of  summonses.  It  says,  "  the  pursuer  of  any  summons  in 
the  Com t  of  Session,"  not  any  summons  whatever,  "shall  set 
forth  in  such  summons,  in  each  way  and  manner  as  the  Court, 
having  rezard  to  the  forma  in  schedule  A,"  ftc :  and  then  that 
schedule  gives  the  form,  which  is  one  without  any  statement 
of  the  grounds  of  action.  This  is  a  general  declaration  as  to 
all  summonses  before  the  Court  of  Session,  and  therefore  it  is 
admitted  that  this  consistorial  summons  must  be  in  the  form 
there  given,  because  it  is  a  summons  befoie  the  Court  of  Ses- 
sion Then  this  enactment  does  apply  to  summonses  in  tbe 
Consistorial  Court,  and  such  summonses  must  therefore  he  in 
the  form  provided  by  schedule  A.  The  schedule  says,  "insert 
the  will  in  common  form,  down  to  the  words,  Given  under  our 
Signet  at  Edinburgh.''  Therefore,  the  summons  is  to  be  in  a 
form  which  implies  at  least  that  It  may  pass  tbe  Signet.  No 
doubt,  in  %  15,  the  statute  says,  "  ali  summonses  in  consistorial 
causes  may  be  signed  by  a  Writer  to  the  Signet ;"  but  there  is 
nothing  there  as  to  passing  the  Signet  I  do  not  inquire,  for 
that  is  not  the  point  before  us,  whether  a  commissary  summons 
will  be  good  if  it  has  not  passed  the  Signet,  provided  it  be 
signed  by  a  Writer  to  the  Signet ;  or  whether  §  1  of  the  new  act 
has  superseded  the  provision  of  tbe  statute  of  William  to  the 
effect  that  it  is  not  necessary  that  such  summons  pass  the  Sig- 
net. All  I  say  is,  that  under  S  1,  such  a  summons  may  pass  the 
Signet,  and  that  it  is  no  good  objection  to  its  validity,  that  it 
lias  pawed  the  Signet.  Therefore,  I  am  for  repelling  the  uamd 
objection. 

Then  there  is  the  third  objection,— that,  holding  the  sura- 
mons  to  bo  a  signeted  writ,  it  is  not  duly  signeted  because 
ttierc  is  no  proper  date.    This  is  quite  a  different  objection 
from  the  second.    Now,  what  does  §  18  of  the  statute  say  f 
The  date  of  the  signeting  is  to  be  the  date  of  the  summons,  and 
the  summons  is  to  bear  no  other  date.    It  is  not  said  that  the 
summons  Is  to  set  forth  in  itself  the  date  of  signet  ing.  Now,  there 
is  a  date  written  here, — the  25th  Octvbcr, — and  the  first  objec- 
tion is,  tbat  that  must  be  taken  as  the  date  affixed  by  the  officer 
of  the  Signet.  It  is  so  In  point  of  fact.  Here,  then,  is  a  writ  sig- 
neted, and  a  date  affixed  which  is  affixed  by  the  Signet  officer. 
Jf  ut  can  1  hold,  because  that  date  is  written  on  tbe  margin,  that 
this  is  not  a  duly  signeted  writ?    I  think  it  is  signeted,  and 
that  the  date  is  given,  and,  therefore,  that  the  statute  is  com- 
plied with,  that  the  date  of  signeting  shall  be  given.    But  1  do 
not  think  it  is  a  neat  way  of  doing  the  thing.   The  statute  docs 
not  say  where  the  date  is  to  be  stated,  but  it  clearly  requires 
the  date  to  he  stated,  because  that  is  to  be  the  date  of  the  sum- 
mons.    I  think  the  true  way  would  be, — "  As  given  under  our 
Signet  at  Edinburgh,  26th  November  1851,"  tbe  writer  leaving 
the  date  blank  to  be  filled  up  by  the  officer  at  tbe  Signet  Office. 
That  seems  tome,  under  the  statute,  the  properform  of  tbe  writ; 
and  that  was  the  original  farm  of  the  summons,  though  it  has 
tome  to  he  altered.    That,  I  think,  is  the  correct  way  of  doing 
it ;  but  it  is  merely  matter  of  form,  and  is  not  prescribed  by  tbe 
statute.    But,  then,  can  I  hold  this  summons  nnll  because  tbe 
actual  date  of  signetlng  is  written  in  a  corner,  affixed  by  the 
ten  above  the  signature 
the  proper  party  to  fill 
I  was  the  proper  party, 
s  altogether  at  "  Given 
vould  have  no  date  at 
the  date  of  eigne  ting 
[is  itself  must  state  the 
i,  the  schedules  do  give 

d  as  this  summons  bat 
is  good.  Practice,  no 
abjections,  but  it  is  of 
tatute  to  prohibit  what 
which,  indeed,  would,  I 


suspect,  destroy  almost  all  the  summonses  raised  since  tbe  pass- 
ingoftheact.  Mr.  Bussell  has  made  up  a  report  on  the  prac- 
tice, which  shews  this  very  clearly.  The  itctmd  objection,  I 
understand,  would  apply  to  almost  all  consistorial  sum  mouse* 
I  understand,  that  since  tbe  date  of  tbe  act,  more  consistorial 
summonses  have  passed  the  Signet  than  formerly,  so  that  the 
practice  would  seem  to  be,  to  moke  them  pass  tbe  Signet.  I 
think,  however,  none  of  these  objections  good.  I  do  not  think 
the  mode  of  dating  here  insisted  on  is  required  by  the  sche- 
dule, because  that  does  not  say  where  the  date  is  to  be  stated ; 
and,  In  the  other  acta,  which  I  have  referred  to,  the  place  of 
datiog  is  given.  But  tbe  date  here  is  stated,  and  the  writ  is 
;<i  •  though  I  think  the  proper  way  of  stating  it,  is  as  I 


have 


d  al  O' 


liord  Mcdayn. — This  case  is  important,  certainly. 

In  the  case  of  Buxton,  16th  July  1845, — where,  In  an  action 
for  divorce,  defences  having  been  lodged,  the  case  was  remitted 
to  tbe  Sheriff- Commissaries  for  proof,  and  a  proof  was  taken  and 
reported, — it  was  discovered  tbe  summons  had  not  been  signed 
by  a  Clerk  of  Session,  but  had  been  signeted  as  a  summons  in  an 
ordinary  action.  The  defender  did  not  take  the  objection, — on 
the  contrary,  waived  it  But  Lord  Wood,  holding  this  a  nullity, 
reported  it  to  the  Court.  In  such  circumstances,  there  was  much 
In  Lord  Mackenzie's  observation,  that  this  was  a  dilatory  defence 
which  ought  to  have  been  stated  in  initio  Jitis,  and,  if  not  stated 
then,  could  not  be  stated  afterwards  ;  but  the  rest  of  the  Court — 
one  uf  them  commencing  his  opinion,  "  I  feel  the  importance  of 
this  question,  and,  in  one  sense,  the  un desirableness  of  our  being 
called  on  to  determine  it" — sustained  the  objection  and  dismissed 
the  action;  And  certainly  it  was  the  safest  course  to  take,  aa  any 
deviation  from  strict  form,  on  a  plea  of  hardship  in  any  indivi- 
dual case,  always  leads  on  to  others.  The  objection  stated  to 
us  here  is,  that  the  summons  has  no  date,  the  marking  of  the 
date  at  the  signeting  not  being  any  part  of  the  writ,  nor  suf- 
ficient or  authorised  to  supply  its  place,  nor  authenticated  in 
any  way  to  supply  its  place.  The  defender  does  not  say  the 
summons  is  void  because  it  passed  the  Signet,  but  only  that 
this  does  not  supply  the  want  of  date  in  the  writ  itselt 

The  summons,  which  authorizes  ■  messenger  or  other  officer 
to  call  on  a  party  to  appear  to  answer  the  cause  of  action  against 
him,  proceeds  in  tbe  name  of  the  Sovereign,  or  of  the  Judge 
having  jurisdiction,  and  always  has  tbe  date  at  the  end,  as 
sn  essential  part  of  tbe  writ  and  is  then  subscribed  hy  tbe 
Clerk  of  Court  Originally,  perhaps,  it  was  verified  only  by 
the  signet  or  seal  of  Court  As  an  instance  of  this,  look  at 
the  summons  of  treason  against  half  the  nobility  and  aristo- 
cracy of  the  country,  against  those  who  joined  Queen  Mary 
after  her  escape  from  Lochleven  Castle.  No  clerk  signs  it ;  it 
runs  in  the  name  of  the  King  and  Regent,  and  is  dated  at 
full  length  at  the  end,  sun  tetiimmio  magni  ngilli.  When  the 
College  of  Justice  was  instituted,  a  Signet  was  supplied  lo 
verify  their  summonses;  and  clerks  to  the  Signet  were  con- 
stituent members  of  the  Court  who  subscribed  the  summons 
with  a  date  at  full  length,  and  gave  warrant  for  the  Signet 
to  be  impressed  on  white  wax,  ss  was  then  the  custom,  hy  using 
the  words  "Given  under  our  Signet  at  Edinburgh,"  with  the  date 
at  full  length,  followed  by  the  clerk's  signature,  as  concluding 
the  whole  writ  This  applied  to  the  King's  Court  But  there 
were  other  courts  who  had  no  authority  to  cause  the  King's 
Signet  to  be  used,  summoning  a  party  into  court  The  Ad- 
miralty Court  had  a  Signet  of  its  own  ;  and  so  hod  tbe  varisas 
Commissary  Courts,— at  least  in  the  regulations  for  the  Com 
raissary  Court  instituted  by  Queen  Mary,  and  printed  at  length 
in  Balfour,  there  is  a  minute  description  of  the  Signet  of  the 
Commissaries,  quite  different  from  the  Signet  used  for  the 
Supreme  Court.  In  both  of  these  courts,  the  Admiralty  and 
Consistorial  Courts,  the  summons  was  signed  by  the  Clerk  of 
Court,  with  the  date  at  full  length  immediately  before  bia  sig- 
nature. The  Signet  was  impressed  by  the  clerk  who  was  the 
keeper  of  it  In  the  Sheriff  und  Burgh  Courts,  again,  where 
tliere  was  no  Signet  the  summons  was  thus  concluded — 'Given 
uiraVr  the  hands  of  my  clerk  at  Perth  this  day  of 
When  a  summons  before  the  Supreme  Court  passes  the  Signet, 
the  date  of  signeting  is  marked  upon  It  at  the  left-band  side, 
without  any  signature  by  the  keeper.  It  was  not  till  the  recent 
statute,  necessary  tu  he  of  t  lie  same  date  as  the  date  of  the  iwn- 
mons, — or  rather,  I  should  say,  that  the  date  of  signeting  such 
summonses  as  pass  the  Signet,  is  the  only  date  on  the  summons. 
Formerly,  summonses  passing  on  a  bill,  were  dated  the  same 
day  as  the  flat  in  the  Bill- Chamber.    No  such  form  now  exists, 
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the  other  altogether ;  and  as  the  date  of  (lie 
bit™  it  fall  length,  the  date  of  signeting  >u  of  k>  Mule  im- 
portance, that,  by  act  of  sederunt  18th  February  1718,  tlie 
Court  "having  considered  the  representation,  with  the  impres- 
tioD  of  the  new  aeal  for  tlie  Signet,  find  no  occasion  to  continue 
the  use  of  writing  the  date  of  letters  passing  the  Signet,  in  words 
at  full  length,  or  subscribing  the  same  by  the  keeper  of  the 
Signet"  The  date  is  accordingly,  Mr.  Beveridgc  adds,  "always 
noted  in  figures  at  the  end  of  the  letters  or  summons," — (Beve- 
ridge's  Forms,  vol.  i.  p.  Si), — of  ao  little  consequence  was  this 
marking  of  the  date  at  the  Signet,  reckoned.  Accordingly,  it 
■as  held  in  the  case  of  Taylor,  5th  March  1839,  that  an  erasure 
in  the  dale  of  a  summons  is  a  good  objection  to  it,  and  that 
the  date  of  a  summon)  is  that  inserted  in  the  bod;  of  it,  and 
not  that  added  as  the  date  of  signeting,  which  was  often  dif- 
ferent from  tlie  date  of  tlie  summons.  Again,  where  a  sum- 
mon) bore  to  be  "Given  under  our  Signet  in  the  13th  year  of 
onrreign  1848," — the  13th  yearof  the  Queen's  reign  not  having 
commenced  till  1849,  it  waa  held,  that  this  error  or  inconsis- 
tency, although  not  inferring  a  nullity  of  then  rit,  formed,  whin 
dated  in  tanns,  a  good  dilatory  defence  to  the  action— Sharpe, 
litb  December  1849 — proceeding  on  a  furuier  caac,  Ilenry,  25th 
February  1837. 

Nov,  the  consistorial  summons  ran  in  the  names  of  the 
Commissaries.  1  believe  that  latterly  at  least  they  used  no  Signet, 
bat  it  waa  subscribed  by  the  commissary  clerk,  and  did  not 
pais  the  Signet  of  the  Court  of  Session.  The  first  tampering 
with  these  forma,  out  of  which  this  confusion  baa  arisen,  was 
by  1  Will.  IV.  c  69,  by  which  "  summonses  in  maritime  and 
consialorial  causes,  instituted  in  the  Court  of  Session,  shall  be 
signed  by  one  of  the  principal  or  depute- clerks  of  Session,"  — 
■imply  continuing  the  practice  of  being  signed  by  the  Clerks  of 
the  Court  which  waa  to  try  ihem;  and  it  was  most  properly 
added,  "And  it  shall  not  be  necessary  that  any  such  summons 
•tall  pass  the  Signet,"  lest  it  should  be  thought  that,  like  other 
■stMMHM coming  into  Conrt  in  the  King's  name  and  authority, 
the  ordinary  form  of  passing  the  Signet  should  be  observed. 
Well,  then,  this  waa  not  necesaary.  Accordingly,  on  making 
enqsiriea  into  the  practice,  a  auntmons  has  been  sbewn  me 
which  bad  been  brought  for  Mr.  Beveridge  to  sign,  conclud- 
ing thus— "Given  under  our  Signet  at  Edinburgh  the  twenty- 
eighth  day  of  June,  in  the  second  year"  of  our  reign  1831," — when 
he  draws  hi*  pen  through  our  Signtt,  and  mentions  tin's  In  his 
docqnet  when  he  subscribes  his  name,  and  mentions  by  whom 
it  is  written,  and  on  how  many  pages. 

The  case  of  Button  shews  how  rigidly  this  signing  by  the 
Clerk  of  Court  has  been  enforced. 

Keit  followed  the  act  I  and  3  Vict  c.  118,  §  29,  which 
enacted,  that  summonses  In  Admiralty  causes  may  pass  the 
Signet ;  but  this  is  not  extended  to  conaiatorial  causes.  These 
remained  as  before, 

Then  came  the  recent  statute,  13  and  14  Vict,  c  or,,  the 
important  one  In  the  present  discussion.  But  I  shall  re- 
quire very  precise  words  before  I  shall  find  that  it  does  ao 
■Bangs  a  thing  as  to  take  away  the  necessity  of  giving  a  dnte 
to  tlie  summons,  and  substituting  tlie  marking  at  the  signeting 
for  this,  which  is  in  no  way  authenticated.  The  1st  section 
declares,  that  the  pursuers  of  any  summons  before  the  Court 
rf Session,  shall  set  forth,  in  a  certain  form,  certain  things  in  this 
■tit  The  1st  section,!  think, only  refers  to  summonses  before, 
the  Conrt  of  Session,  privileged  or  not  privileged ;  and  it  aa  little 
applies  to  consistorial  causes,  aa  it  does  to  summonses  before  the 
SberraVCourl.  The  changes  introduced  as  to  consistorial  cause*, 
commence  with  §  1 5,  and  embrace  J  1 6  also.  By  the  former  of 
these,  it  is  made  competent  for  consistorial  summonses  to  be 
•"pied  by  a  Writer  to  the  Signet,  or  by  a  Clerk  of  the  Court  of 
Session;  and  the  signature  ef  the  former  U  in  all  respects 
"jaivaJent  to  the  signature  of  the  clerk.  Well,  the  Signet  did 
not  move  on  the  signature  of  the  clerk;  neither  ought  It  on  the 
aahatitntion  of  tlie  Writer  to  the  Signet  fur  him.  The  signature 
of  the  one  is  to  have  no  higher  effect  than  the  signature  of  the 
other,— only  the  party,  in  virtue  of  it,  is  to  be  called,  even  into 
f*  BBpresne  Court,  iu  the  King's  name  and  authority,  v-ithout 
f»  writ  passing  the  Signet.  And,  accordingly,  I  bold  that  (he 
«*  of  asjdentut  31st  October  1850,  in  using  llie  lerai  "all 
**■■<■>*■■*,"  directing  them  to  be  framed  according  to  the 
dmrtlsM  tit  the  1st  section,  and  in  the  form  given  in  schedule 
A,  never  meant  to  apply  It  beyond  the  use  of  these  terms  in  the 


act  itself;  and  that  we  must  apply  the  same  limitation  to  the 
general  words  any  summons,  that  we  did  aa  to  the  Judicature 
Act,  which  expressly  said,  that  ail  privileged  summonses  against 
persona  in  Scotland,  shall  pass  on  six  days :  The  Court  held  this 
did  not  apply  to  defenders  in  Orkney,  and  that  they  were  en. 
titled  toauiMoWieof40days.—  Hopkirk,  2.1  February  1827. 

And  although  the  schedule  has — (insert  the  will  in  common 
form, down  to  the  words  "Given  under  our  Signet  at  Edinburgh," 
inclusive) — to  be  signed  on  each  page  by  a  W.S  ,  and  signeted 
in  common  form,  Ibis  certainly  did  not  apply  to  summonses 
which  formerly  were  not  given  under  the  Signet,  more  especially 
when  it  was  further  enacted,  that  the  conclusions  of  the  sum- 
mons, so  far  as  the  same  are  matter  of  forms  and  style,  shall 
be  in  the  form  and  style  hitherto  appropriate.  I  ask,  if  the  old 
form  is  not  to  be  observed,  what  authorizes  the  W.S.  to  odd 
anything  after  hia  signature?  Mr.  Tod  adds,  "Written  on 
these  six  pages  by  Henry  Tod,  junr.,  my  clerk."  I  have  Been 
other  such  additions  much  longer,  mentioning  the  number  of 
pages.  But  all  this  is  without  authority  or  warrant  of  any 
kind,  if  we  are  to  construe  the  terms  of  schedule  A,  so  as  to 
oinit  the  dale  of  the  summons.  Now,  I  cannot  see  that  this 
authorizes  such  a  change  as  to  make  it  unnecessary  to  give  any 
date  to  the  summons,  but  to  give  a  warrant  for  the  Signet  iu 
summonses  to  which  It  was  not  competently  applied  before; 
and  that  tlie  unauthenticated  date  of  signeting  should  serse  as 
a  date,  as  if  it  was  in  the  body  of  the  writ. 

It  is  very  true  that  among  the  changes  made  by  the  new  act 
Is  that  of  §  IE,  which  provides,  that  no  summons  passing  the 
Signet  shall  bear  any  date  but  the  date  of  signeting,  which 
shall  be  held  to  be  the  date  of  the  summons.  But  whatever  bo 
the  meaning  of  this  as  to  summonses  passing  the  Signet,  it  can- 
not apply  lo  consistorial  causes,  where  there  is  no  authority  for 
their  passing  the  Signet— although  1  perceive  that  a  change  has 
taken  place  at  the  Signet  Office.  It  seems  to  be  held,  that 
every  summons  must  now  be  signeted;  and  as  the  will  of  the 
summons  is  to  stop  at  "Given  under  our  Signet  at  Edinburgh," 
omitting  any  date  to  it,  it  seems  further  thought,  that  this  is  to 
be  supplied  by  the  date  of  Bigneting,  which  is  now  written  at 
full  length,  and  not  in  figures,  without  authority  from  the  Conn, 
altering  the  practice  authorized  by  act  of  sederunt  1018,  as  well 
in  consistorial  as  in  other  causea. 

I  am  then  of  opinion,  that  this  summons  has  no  dale  of  any 
kind,  and,  as  such  is  an  essential  part  of  a  summons,  that  it  is 
defective,  and  cannot  be  sustained. 

Lord  Codcburn  — I  am  always  reluctant  to  differ  from  my 
brother  Lord  Medwyn,  particularly  on  a  point  of  form  ;  but  In 
this  case  I  must  say  that  1  am  of  the  same  opinion  with  j  our 
Lordship  in  the  chair,  and  on  the  same  grounds. 

Lord  Murray. — This  case  is  to  be  determined  by  the  late 
statute.  I  agree  with  your  Lordship  that  there  is  no  good  ob- 
jection to  the  summons,  least  of  all  on  the  ground  of  lis  hav- 
ing no  date.  We  have  a  date  given  by  tbe  keeper  of  the  Sig- 
net, and  it  is  not  said  that  that  is  a  false  date.  It  would  be 
strong  to  say  that  it  bad  no  date.  This  is  said  to  be  a  consts- 
torial  summons,  and  reference  is  made  to  the  case  of  Buxton. 
But  that  case  was  decided  solely  on  the  ground,  that  the  sum- 
mons had  uot  been  signed  by  a  principal  Clerk  of  Session.  The 
question  there  decided  was,  tbat  no  equipollent  to  that  sig- 
nature was  sufficient.  But  now  there  is  nothing  unlawful  in  a 
cousin  to  rial  summons  passing  the  Signet,  for  by  schedule  A  of 
the  Court  of  Session  Act,  the  form  In  which  is  here  followed,  all 
summonses  may  pass  the  Signet.  It  is  said  that  the  statute 
does  not  Include  con  Historial  summon  sea ;  but  its  terms  seem 
of  universal  applicability,  tbe  words  used  being  very  broad 
and  general. 

Sections  16  and  18  of  the  act  are  those  which  bear  upon  this 
point— (reads  them).     Accordingly,  from  what  we  bear  of  the 

fractice,  tbe  profession  seem  to  interpret  the  statute  as  I  da 
t  provide*,  that  no  summons  passing  the  Signet  shall  proceed 
upon  a  bill — that  the  date  of  signeting  shall  be  the  date  of  the 
summons — and  that  it  shall  be  the  only  date  given.  Surely  that 
provision  applies  to  all  summonses,  couaietorial  aa  well  as  others. 
Putting  the  date  upon  the  left  hand  of  the  signature,  may  not 
be  so  Advisable  as  putting  It  on  the  right  baud ;  but  I  cannot 
hold  it  a  nullity. 

J  nurd  Juitiet-CUrk. — There  is  one  important  observation 
which  I  omitted  to  make  formerly.  In  section  21  it  is  pro- 
vided, that  all  summonses  where  the  defender  shall  be  within 
Scotland,  shall  proceed  upon  inducitr  of  fourteen  days.  Now, 
surely  that  provision  includes  consistorial  summonses ;   and  If 
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so,  why  should  we  give  bo  ample  a  signification  to  the  words 
"  all  summonses"  in  that  section,  and  restrict  tbeir  meaning 
in  the  section  now  under  consideration  T  I  don't,  however,  go 
farther  than  to  say,  that  the  aigneting  of  a  consistorial  sum- 
mons is  a  competent  proceeding,  as  many  parties  may  have 
brought  such  summonses  into  Court  without  signeting  them. 
Preliminary  defence  repelled. 
Lord  Ordinary,  Cowan. — Act.  Craufurd  ;  Henry  Tod,  W.S. 
A  gent.— Alt.  Pattison;  Bobert  Dencbar,  8.S.C.  Agent.— (W.G.T.) 

19(A  December  1851. 

First  Division. 

No.  70. — Alexasder  M'Millan,  W.S.,  Purtuer,  v. 

David  Lees,  Defender, 
Jury  Cause— Process— Statute  18  and  14  Vict  §§  40, 41. 
The  Court  refused  to  grant  leave  to  a  Lord  Ordinary 
to  try  a  jury  cause  during  the  Christmas  recess. 

Lord  Ordinary,  Cowan. — Act.  Craufurd,  Ty tier;  Cormack  aud 
M-Millan.W.S.Mjwn;..— Alt.  LordAdvocate(MoncreiQ),lvorj-; 
Murray  and  Beitb,  W.B.  Agenti.— (W.G.T.) 

20th  December  1851. 

First  Division. 

No. 71. — The  Accoustant-Geseral  of  Court  v.  Janes 

Ddncam,  Factor  loco  tuioris  to  Catherine  Webster. 
Pupils'  Protection   Act — Procedure  followed  where  Ike  judicial 
factor  had  accounted  to  the  pupil,— and  general  rule  approved  of, 
that  the  factor,  after  termination  of  hit  office,  ii  accountable  for  the 
estate  until  he  lay*  it  down. 

The  following  report  was  presented  by  the  Accountant 
of  Court  in  the  above  factory : — 

"  On  10th  December  1850,  Mr.  James  Duncan,  merchant  in 
Leiih,  presented  a  petition  to  the  Lords  of  the  First  Division 
of  the  Court  for  examination  and  discbarge  of  his  office  of 
factor  loco  latent  to  Catherine  Webster.  Under  the  remit  fol- 
lowing thereon,  the  Accountant  made  a  report  to  tbo  Lord 
Ordinary  (Dundrennan),  concluding  in  the  following  terms : — 
■  That  on  payment  of  the  aforesaid  balance  of  £1561  :  8 : 8  to 
the  party  or  parties  entitled  to  discharge  the  same,  the  peti- 
tioner may  be  exonered  and  discharged  of  bis  actings  and 
intromissions  in  the  factory,  and  warrant  granted  to  have  his 
bond  of  caution  delivered  up.'  The  Lord  Ordinary  reported 
to  the  First  Division,  and  it  was  then  stated  from  the  bar,  that 
the  minor  had  made  choice  of  Mr.  Duncan  as  curator,  and  that 
he  had,  as  factor,  accounted  to  himself  as  curator,  in  terras  of 
the  conclusion  of  the  Accountant's  report.  It  was  held  by  the 
Conrt,  however,  that  the  factor  must  first  consign  the  balance. 
The  factor  has  now  produced  a  deposit-receipt  with  the  Na- 
tional Bank  for  the  aforesaid  sum  of  £1561:9:8,  in  name  of 
James  Duncan,  as  curator  for  Miss  Catherine  Webster,  which 
Is  dated  17th  December  1851.  Upon  the  general  principle, 
however,  which  the  Accountant  is  disposed  to  holdy— namely, 
that  a  factor,  even  after  the  termination  of  his  office,  is  bound 
to  account  for  the  factorial  estate  until  he  lays  It  down,— he 
has  called  on  the  factor  also  toconshrn  interest  at  fonrper cent. 
on  tbo  aforesaid  balance,  from  2d  February  1850  (the  date  up 
to  which  interest  last  calculated)  to  18th  December  1861.  The 
factor  has  accordingly  exhibited  a  deposit- receipt  with  the 
National  Bank,  taken  payable  to  James  Duncan,  curator  to 
Miss  Catherine  Webster,  for  the  sum  of  £112 :  10 : 2,  being  the 
interest  as  aforesaid,  which  receipt  is  dated  18tb  December 
1861.  The  Accountant  is  therefore  of  opinion,  that  the  factor 
has  satisfactorily  accounted  for,  and  divested  himself  of  the 
funds,  and  may  now  be  exonered  and  discharged  of  his  office, 
and  warrant  granted  to  have  his  bond  of  caution  delivered  up. 

"  Reported  on  this  and  the  two  preceding  pages  by 

"Accountant  ta  the  Court  afSetiion." 

The  Court,  on  the  report  of  Lord  Cowan,  approved 
of  what  had  been  done,  and  exonered  and  discharged  tbe 
factor  of  his  actings  and  intromissions  in  the  factory. 


20th  December  1851. 

First  Division. 

No.  72. — The  Faculty  op  Procurators  of  Glasgow, 

Ctnnplainen,  u.H.  D.  Douglas,  J.  M.  Hill.,  and  others, 
Respondents. 
Possession — Exclusive   Privilege — Interdict — Incorporatiot 


averred  the  poetestion  from  ti 

charier,  cariout  attempt t  were  made  to  infringe  their  aelutioe 
One  of  thete  attempt)  teat  put  down  by  a  deeition  of  the  Court  of 
Setiion  in  1817, — a  tecond  by  a  deeition  of  the  Sheriff  Court  of 
Glaegoa  in  1887, — and  a  third  by  a  d/cition  of  the  Lord  Ordinary 
in  an  advocation  in  1840.     The  Sheriff  having,  notvithttanding 
theec  preeedentt,  inverted  the  patteuion  by  admitting  to  the  privilege 
of  praetiting  before  him,  two  agentt  who  were  not  rnembrri  of 
Faculty,  that  body  priiented  a  note  of  euipenwion  and  interdict — 
Held  that  the  Faculty  were  entitled  to  the  benefit  of  a  poeteuoru 
judgment;  and  note  paiecd,  and  interdict  declared  perpetual. 
This  was  a  note  of  suspension  and  interdict  presented 
against  Robert  Duncan  Douglas,  writer  in  Glasgow,  who 
had  been  admitted  by  the  Sheriff  to  the  right  of  prac- 
tising before  him,  although  not  a  member  of  the  peti- 
tioners' body.     The  prayer  of  the  note  was — 
"to  suspend  the  proceedings  complained  of,  and  to  interdict, 
prohibit,  and  discharge  the  said  respondent,  Bobert  Duncan 
Douglas,  from  pleading  or  practising  as  a  procurator  in  tbe  She- 
riff and  Commissary  Courts  of  Lanarkshire,  held  in  Glasgow,  or 
cither  of  them,  in  virtue  of  the  pretended  deliverance,  or  war. 
rant  of  admission,  said  to  bavo  been  granted  by  the  said  She- 
riff of  Lanarkshire,  in  favour  of  the  said  respondent,  as  a  pro- 
curator of  the  said  Sheriff  Court,  on  or  about  the  20th  day  of 
November  1850.  or  otherwise,  so  long  as  the  said  respondent 
is  not  duly  admitted  a  member  of  the  said  Faculty  of  Procura- 
tors in  Glasgow  ;  as  also  to  interdict,  prohibit,  and  discharge 
the  said  Archibald  Alison,  as  Sheriff  of  the  said  county,  and 
Commissary  of  tbe  cummimariot  thereof,  and  the  said  James 
M 'Hardy  and  Colin  Dunlop  Donald,  as  Sheriff  and  Commissary 
Clerks  aforesaid, -and  all  others  acting  for  or  under  them,  from 
recognising  or  receiving  the  said  respondent,  Bobert  Dnncan 
Douglas,  as  a  procurator  entitled  to  plead  or  practise  before  tbe 
said  Courts,  or  either  of  them,  in  virtue  of  the  said  pretended 
deliverance  or  warrant  of  admission,  or  otherwise,  so  long  as 
he  is  not  duly  admitted  a  member  of  the  Faculty  of  Procurators 
in  Glasgow  ;  or  to  do  otherwise  in  the  premises,"  Ac. 

A  similar  application  was,  in  similar  circumstanced, 
presented  against  another  writer  called  John  Marshall 
Hill.     The  two  processes  were  conjoined. 

Tbe  Faculty  of  Procurators  of  Glasgow  averred  that 
they  had  possessed  the  exclusive  privilege  of  practising 
before  the  Law  Courts  of  Glasgow  from  time  immemorial. 
From  their  records,  of  which  the  earliest  extant  was 
dated  12th  November  1668,  it  appeared  that  they  had 
all  along  claimed  and  exercised  the  rights  and  privileges 
of  a  corporation,  and  had  been  recognized  as  such 
by  the  various  authorities  and  public  bodies  of  Glasgow. 
They  had  made  collections  for  the  support  of  their  own 
poor,  had  fixed  the  contributions  payable  by  new  mem- 
bers, and  framed  various  regulations  with  reference  to 
their  admission. 

In  179G,  they  applied  to  the  Crown  for  a  charter,  by  a 
petition  which  set  forth,  inter  alia — 

"  That,  for  centuries  past,  the  members  of  tbo  Commissary 
Court  of  Glasgow,  and  of  Hamilton  and  Camptie,  have  been, 
and  now  are,  united  Into  a  Society  called  the  Faculty  of  Pro. 
curators  In  Glasgow,  under  certain  rales  and  regulations  esta- 
blished by  themselves  for  managing  their  affairs,  and  for  rail- 
ing a  fund  for  the  support  of  their  poor  and  decayed  members, 
and  their  widows  and  children  :  That  the  said  Faculty  bare 
immemorially  been  in  the  use  of  electing  one  of  their  own 
number  to  be  their  president,  by  the  name  of  their  Dean  of 
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Faculty,  and  soother  to  be  collector  of  their  hinds ;  and  also 
of  nuking  rules  for  improving  those  funds,  and  for  regulating 
their  form  of  practice  before  said  Courts:  That  the  said  Society 
or  Faculty  bare  been  recognized,  and  their  privileges  allowed 
for  time  I m memorial,  by  the  Commissaries  of  the  said  Court*, 
by  the  Sheriff  of  the  county  of  Lanark,  and  by  the  Magistrates 
of  the  city  of  Glasgow;  and  the  procurators  duly  admitted 
members  of  the  laid  Faculty  hate  been  in  the  use  of  enjoying 
the  delusive  privilege  of  acting  as  solicitors  before  every  court 
in  QIutpiK,  and  claim  a  right  to  act  in  the  same  capacity  be- 
fore all  the  other  courts  within  the  commissariots  of  Glasgow, 
and  of  Hamilton  and  Campsio ;  and  they  also  carry  oil  the 
business  of  drawing  and  engrossing  deeds,  contractu,  and  secu- 
rities for  money." 

On  lat  July  of  that  year,  a  charter  was  accordingly 
granted,  which  contained,  inter  alia,  the  following  clause : 

"We  farther  will  and  declare,  that  no  person  shall  be  entit- 
led, or  be  qualified,  to  plead  and  practise  before  the  said  Com. 
mbstry  Courts  of  Glasgow  and  of  Hamilton  and  Campale ;  or 
before  the  Sheriff  Court  of  the  county  of  Lanark,  held  at  Glas- 
gow; nr  before  the  town  courts  of  the  city  of  Glasgow;  or  any 
otter  court  or  conrts  of  law  held  or  to  1*  held  in  the  mid  city, 
or  liberties  thereof ;  or  to  become  a  member  of  the  said  Faculty, 
(save  slid  except  the  Commissaries  of  Glasgow,  and  of  Hamil- 
ton and  Campsio,  and  their  deputes  and  substitutes  actually 
and  Jobs  fide  officiating  at  Glasgow;  the  Sheriff-depute  of  Lan- 
arkshire, and  his  milstitnta  at  Glasgow  actually  and  bona  fide 
offidaUog;  the  principal  clerks  of  the  said  Courts  at  Glasgow, 
and  tbe  principal  town-clerks  of  the  city  of  Glasgow,  on  pay- 
ment of  the  accustomed  fees  of  admission  and  contributions  as 
sfter mentioned) ; — unless  such  person  shall  have  served  a  regu- 
lar apprenticeship,  by  indenture,  fur  lire  years,  with  one  of  the 
members  of  Faculty,  and  shall  hare  been  duly  entered  in  the 
books  of  the  Faculty  mad  apprentice,  (save  such  as  have  here- 
tofore served,  or  are  now  serving,  an  apprenticeship  with  a 
m>mber  of  the  Faculty,  by  indenture  for  tbe  period  required 
by  fcraier  regulations  of  the  said  Faculty,  and  shall  have  been 
d%  entered  in  the  books,  and  be  qualified  as  after  mentioned), 
ud  shall  have  served  In  the  said  Courts,  or  in  the  Court  of 
Season,  or  other  court  of  law,  as  clerk  to  a  practitioner  or  mem- 
ber, for  one  year  longer ;  who  shall  not  be  under  twenty-one 
Jean  of  age,  and  shall  have  attended  the  Scotch  Law  Clans  in 
OToofthe  universities  in  Scotland  for  one  session  at  least ;  and 
•hill  hare  undergone  a  private  trial  before  a  committee  of  the 
Faculty,  to  be  named  and  appointed  by  the  Faculty  annuallr, 
at  their  general  meetings  in  Hay;  and  also  a  public  trial  in 
tbe  manner  now  practised,  or  in  such  other  manner  as  may  be 
appointed  by  the  raid  Faculty,  upon  bin  knowledge  of  styles, 
form  of  process,  and  principles  of  the  law  of  Scotland  ;  and 
unless  such  pereun  be  of  good  character  and  deportment,  shall 
havsbeen  reported  by  the  said  comiuiitce  to  the  Faculty,  and 
bj  them  to  the  Commissary,  as  erery  way  qualified  to  practise 
before  the  said  Courts,  and  to  become  a  member  of  the  said 
Faculty;  and  that  such  person  being  reported  in  all  respects 
hi  qualified,  and  paying  the  accustomed  fees  after  mentioned, 
■hall  be  admitted  procurator  by  tbe  Commissaries  of  Glasgow, 
and  or  Hamilton  and  Campsie,  or,  in  their  absence,  by  their 
deputes  or  substitutes  ;  and  shall  receive  from  the  said  Com- 
missaries, and  Dean  of  Faculty,  a  commission  in  writing  under 
their  hands,  and  tbe  seal  of  the  said  Faculty,  and  shall  pay 
such  feci  for  his  admission  as  are  then  usual  and  prestable,  and 
engage  to  contribute  to  the  funds  of  the  Faculty  along  with 
the  other  members."  ■  a  °  "  Providing  always,  that  nothing 
contained  in  these  presents  is  designed,  or  shall  be  understood 
to  derogate  from,  impugn  or  affect,  tbe  privileges  of  the  Fa- 
mily of  Advocates." 
This  charter  also  conferred  the  power  of  making  bye- 


The  Faculty  made,  from  time  to  time,  various  regula- 
tions as  to  admission  of  new  members.  All  commissions 
to  neb.  new  members  proceeded  on  petitions  addressed 
to  the  Commissary  of  Lanarkshire,  and  the  Dean  and 
Faculty  of  Procurators,  praying — 
"whs  admitted  a  member  of  said  Faculty,  and  a  procurator 


before  the  Commissary  and  other  courts  of  law  in  Glasgow,  in 
terms  of  tbe  charter  of  tbe  said  Faculty." 
The  applications  were    sometimes  to  be  admitted  "in 
terms  of  the  act  3  and  4  Will.  IV.  c.  lxiv." — a  statute 
which  will  be  immediately  adverted  to. 

All  the  admissions  took  place  in  open  Court,  in  pre- 
sence of  the  Sheriff  sitting  as  Commissary,  or  his  deputes; 
and  the  commissions  granted,  bore  that  the  applicant — 
"  was  then  and  there  admitted  by  the  said  Commissary  and 
Sheriff  a  procurator  before  the  several  courts  of  the  said  com- 
missariot,  tbe  Sheriff  Courts  of  the  county  of  Lanark  held  at 
Glasgow,  tbe  Burgh  Courts  of  tbo  city  of  Glasgow,  and  any 
other  court  or  coui  ts  of  law  held  or  to  be  held  in  the  said  city 
or  liberties,  and  other  courts  competent ;  with  full  power  to  use 
and  exercise  the  said  office  in  the  several  courts  above  men- 
tioned, as  fully  and  freely  as  any  oilier  procurator  admitted 
under  the  said  charter,  does  or  may  do." 
The  commissions  also  bore,  that  the  applicant — 
"  was  likewise  admitted  a  member  of  the  said  Faculty  of  Pro- 
curators in  Glasgow  :  And  farther,  that  by  acceptance  thereof, 
be  binds  and  obliges  himself  to  observe  and  conform  to  the 
whole  laws,  bye  laws,  rules  and  regulations  of  the  said  Faculty, 
at  present  enacted,  or  which  may  from  time  to  time  be  enact- 
ed, by  the  Faculty,  or  altered  and  amended,  and  not  to  in- 
fringe tbe  same,  or  to  violate  the  privileges  of  tbe  said  Faculty, 
directly  or  indirectly,  by  lending  his  name  for  the  purpose  of 
carrying  on  processes  before  the  said  courts,  or  in  conducting 
court  business  to  persons  who  are  not  members  of  Faculty,  or 
by  covering  or  protecting  such  persons,  so  as  to  en*iule  or  assist, 
or  aid  or  abet  them  in  infringing  tbe  privileges  of  the  Faculty, 
but  that  he  shall  be  subject  to  the  whole  obligations  incum- 
bent on  hlra  as  a  member  of  Faculty,  in  all  respects." 

All  the  commissions  were  signed  by  the  Sheriff  as  Com- 
missary, or  his  deputes,  and  by  the  Dean  of  Faculty; 
and  the  seal  of  the  Faculty  was  appended. 

In  1833,  an  act  was  obtained  (3  and  4  Will.  IV.  c. 
Ixiv.),  entitled,  "  An  act  for  the  better  establishing  and 
securing  a  fund  for  providing  annuities  to  the  widows  and 
children  of  the  members  of  the  Faculty  of  Procurators 
of  Glasgow." 

The  14th  section  of  this  statute  provides — 
"  That  it  shall  be  lawful  to  the  said  Faculty  of  Procurators 
in  Glasgow  to  receive  and  to  admit,  as  members  of  said  Faculty, 
any  person  or  persons  who  shall  be  fonnd  duly  qualified,  in 
terms  of  the  foresaid  charter  (except  as  to  serving  a  regular 
apprenticeship,  by  indenture  for  fire  years,  with  one  of  the 
members  of  Faculty),  and  who  shall  have  complied  with  the 
requisites  presented  by  the  said  charter,  and  by  the  regula- 
tions made,  or  which  shall  from  time  to  time  be  made,  in  vir- 
tue thereof,  notwithstanding  that  such  person  or  persons  shall 
not  have  served  a  regular  apprenticeship  as  said  is,  or  shall 
not  have  booked  sn  indenture  with  one  of  the  members  of 
Faculty ;  but  always  upon  payment  of  such  reasonable  sum  of 
entry-money  to  the  said  Faculty,  and  to  the  said  society  hereby 
constituted,  as  tbe  said  Faculty  of  Procurator  Shall  from  time 
to  time  appoint  and  fix,  io  addition  to  the  entry-money  pay- 
able at  the  time  by  those  intrants  who  shall  have  serred  an 
apprenticeship,  and  shall  have  booked  an  indenture  in  terms 
of  said  charter  ;  Provided  always  that  said  right  to  admit  such 
person  or  persons,  shall  from  time  to  time  bo  exercised  by  the 
said  Faculty  at  a  general  meetiug  of  the  members  thereof,  sum- 
moned by  tbe  Dean  of  Faculty  for  tbe  special  purpose,  and 
that  the  resolution  to  admit  such  person  or  persons  shall  be 
carried  by  a  majority  of  the  members  of  Faculty  who  nhall  be 
present  at  such  meeting." 

The  15th  section  enacts  regulations  as  to  entry-money, 
and  contains  this  proviso — 

'•  Provided  always,  and  be  it  enacted,  that  every  person  who 
shall  become  a  member  of  the  said  Faculty  of  Procurators,  and 
who  shall  not  hare  served  an  indenture  with  a  member  of  said 
Faculty,  or  booked  such  indenture  as  aforesaid,  shall,  in  addi- 
tion to  tbe  entry-money  above  mentioned,  pay  at  tbe  same  time 
to  the  treasurer  of  the  said  fund,  such  further  sum  as  the  said 
Faculty  shall  from  time  to  time  fix  and  appoint" 
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In  the  year  1813,  John  Dinining,  writer  in  Glasgow, 
wishing  to  be  admitted  to  practise  without  becoming 
a  member  of  the  complainers'  body,  applied  by  separate 
petitions  to  the  Sheriff-depute  of  Lanarkshire,  and  to  the 
Magistrates  of  Glasgow,  praying  these  Judges — 
"  to  remit  to  proper  parsons  !□  Glasgow  to  take  tbe  petitioner 
on  trial  as  to  his  qualification  for  practising  as  a  solicitor  or 
agent  before  their  Courts ;  and  upon  their  reporting  him  quali- 
fied, to  admit  him  to  practise,"  &c. 

These  petitions  were  appointed  to  be  intimated  to  the 
Faculty,  by  whom  they  were  opposed.  Dinning  then 
raised  in  the  Court  of  Session  an  action  of  reduction  and 
declarator  to  set  aside  the  charter,  and  to  declare  his 
right  to  apply  to  the  local  courts  for  permission  to  prac- 
tice before  them  as  a  procurator.  Defences  were  lodged 
by  the  Faculty; — and  the  Court  (May  17,1817,  Hume's 
Dec.  p.  166)  sustained  the  defences,  and  assoilzied  the 
defenders  from  the  conclusions  of  the  action.  An 
appeal  was  presented  by  Dinning  to  the  House  of  Lords; 
but  it  was  afterwards  withdrawn. 

In  March  1837,  the  Faculty  presented  a  petition  to  the 
Sheriff  Court  of  Glasgow  against  John  Hannay,  on  the 
ground  that  he  bad  infringed  the  exclusive  privileges  con- 
ferred on  thorn  by  their  charter,  and  concluded  against 
him  for  interdict.  Answers  were  lodged,  and  tbe  Sberiff- 
substitute  pronounced  the  following  interlocutor: — 

"  Finds  that  the  defender  (Hannay)  has  encroached  upon  the 
exclusive  rights  and  privileges  of  the  Faculty  of  Procurators  of 
Glasgow  :  Finds  that  the  defender  not  having  been  admitted 
a  member  of  the  said  Faculty,  has  no  right  to  exercise  tbe  said 
rights  and  privileges  before  the  courts  of  law  held  within  the 
city  of  Glasgow,  or  liberties  thereof;  and,  therefore,"  interdicts 
"  him,  in  all  time  coming,  while  not  so  admitted,  from  exer- 
cising the  exclusive  rights  and  privileges  of  the  mid  Faculty, 
as  before  specified,  or  any  part  thereof,  under  the  penalty  of 
£5  sterling  for  each  act  of  aggression." 

In  the  same  year,  similar  proceedings  were  adopted  by 
the  Faculty  against  John  Lamont,  writer  in  Glasgow. 
The  Sheriff  found— 

"  that  under  this  exclusive  right,  and  the  decisions  following 
upon  it,  the  Faculty  of  Procurators  have  the  sole  right  of  plead- 
ing, as  paid  agents,  in  any  courts  of  law  in  Glasgow." 
Interdict  was,  however,  refused,  on  the  ground  that 
Lamont  was  not  himself  practising,  but  only  acting  as 
clerk  to  a  member  of  Faculty.  But,  on  an  advocation,  the 
Lord  Ordinary  (Cuninghame),  on  4th  Feb.  1840,  altered 
the  Sheriff's  judgment,  found  that  Lamont  was  commit- 
ting an  infringement  of  the  complainers'  rights,  and  re- 
mitted to  the  Sheriff  to  interdict  him — 
"in  all  time  coming,  while  not  entered  as  a  member  of  the  ad- 
vocators' Faculty,  from  carrying  on  the  business  of  a  procura- 
tor of  Court,  or  violating  the  privileges  of  the  complainers  In 
the  manner  set  forth  in  tbe  petition." 
Lamont  then  applied  for  admission  as  a  member  of 
Faculty  on  payment  of  the  usual  fees,  and  was  admitted 
accordingly. 

The  respondents,  Douglas  and  Hill,  each  presented  a 
petition  to  the  Sheriff  (Alison),  praying  that  lie  might  be 
pleased — 

"  to  take  trial  of  the  petitioner's  qualifications,  and,  if  found 
qualified,  to  admit  him  a  procurator  before  your  Lordship's 
Court,  within  the  lower  ward  of  Lanarkshire." 
The  Sheriff  remitted— 

'-  to  Mr.  Sheriff  Bell  or  Mr.  Sheriff  Skene  to  take  the  petitioner 
on  examination,  and  to  report  on  his  qualifications  to  be  ad- 
milted  as  a  procurator  or  member  of  Court." 

The  following  note  was  subjoined  to  this  deliverance  in 
both  applications: — 


"  The  Sheriffs  object  in  making  this  remit  to  the  Sheriff. 
substitute,  to  examine  the  petitioner,  in  place  of  to  two  of  the 
members  of  the  Facnlty  of  Procurators,  is  to  prevent  any  of  tbe 
learned  gentlemen  belonging  to  that  body  being  placed  in  an 
awkward  position  with  their  own  body,  in  reporting  upon  tbe 
qualifications  of  a  party  applying  for  admission  as  a  procura- 
tor, not  through  the  Faculty  ;  and  his  object  in  making  the 
remit,  is  not  to  prejudge  the  question  with  the  Faculty,  but 
merely  to  put  the  applicant  in  a  proper  position  to  try  the  ques- 
tion, which  can  only  be  done  by  entertaining  the  application 
for  ltd  mission." 

Mr.  Sheriff  Skene  having  reported  favourably  on  tbe 
respondent's  qualifications,  "so  far  as  legal  education  is 
concerned,"  the  Sheriff  pronounced  tbe  following  deli- 
verance and  note: — 

"The  Sheriff  having  resumed  consideration  of  this  petition, 
and  productions  therewith  made,  together  with  the  above  re- 
port by  Mr.  Sheriff  Skene,  finds  the  petitioner  duly  qualified, 
in  accordance  with  the  provisions  of  the  act  of  sederunt,  to  be 
admitted  to  the  office  of  a  procurator  of  court,  and  admits  him 
to  that  office  accordingly,  with  the  whole  powers  and  privileges 
thereto  belonging ;  and  tbe  said  Hubert  Duncan  Douglas,  the 
petitioner,  being  now  present,  and  being  solemnly  sworn  by 
the  Sheriff,  gave  bis  oath  de  fidtli  adrtiiiittralioRe  in  said  office. 
•■Note. — Ttteobjet tot  the  Sheriff  in  admitting  the  petitioner, 
as  he  has  now  done,  as  a  procurator  of  court,  is  by  no  means 
to  prejudge  or  give  an  opinion  upon  the  important  question 
between  the  petitioner,  and  other  gentlemen  similarly  situated 
with  him,  and  the  Faculty  of  Procurators  in  Glasgow,  which 
was  so  ably  argued  a  few  days  ago  before  him  by  the  Dean  of 
Faculty  and  Mr.  Inglis,  upon  a  memorial  presented  to  the 
Sheriff  by  the  petitioner  and  those  other  gentlemen.  The 
Sheriff's  object  is  to  put  matters  in  a  proper  shape,  and  to  give 
the  Faculty  an  opportunity  for  having  the  question  tried  in 
the  Supreme  Court,  by  an  application  for  interdict  or  other- 
ways.  And  as  the  petitioner  Is  duly  qualified,  under  tbe  act 
of  sederunt,  to  be  a  procurator,  the  Sheriff  has  admitted  him, 
and  another  gentleman,  Mr.  Hill  ;  but,  for  the  same  reasons, 
he  will  not,  in  the  meantime,  admit  any  others,  until  the  ques- 
tion is  either  adjusted  between  the  parties,  or  judicially  deter- 
mined. And  in  the  event  ol  the  question  being  settled  in  either 
of  these  ways,  the  Sheriff  will  be  happy  to  remit  any  future 
applicant  for  admission,  to  the  examinators  of  tbe  Faculty, 
to  examine  and  raport  upon,  in  place  of,  as  in  this  instance, 
to  the  Sheriff-substitute,  seeing  these  gentlemen  are  so  well 
qualified  to  discharge  that  Important  duty.  And  the  Sheriff 
may  add,  that  in  the  event  of  its  being  ultimately  found  by 
the  Supreme  Court,  that  he  has  still  power,  notwithstanding 
the  charter  of  the  Faculty,  of  admitting  partial  to  practise  as 
procurators  before  hie  Court,  if  duly  qualified — as  was  so  strong- 
ly contended  by  Mr.  Inglis  he  had — he  will  take  due  care  to 
exercise  that  power  in  such  a  way  as  to  be  conformable  to  the 
provisions  of  the  act  of  sederunt,  and  expedient  and  proper 
for  the  business  before  the  Court,  ss  well  as  the  interests  of  the 
suitorB  and  the  public." 

In  these  circumstances,  the  present  processes  of  sus- 
pension and  interdict  were  brought,  in  which — 
The  suspenders  pleaded — 

"1.  The  complainers  having,  from  time  immemorial,  or  from 
an  ancient  period,  constituted  a  corporation,  enjoying  pecu- 
liar rights  and  privileges,  and  in  particular,  enjoying,  and 
constantly  exercising,  the  exclusive  right  of  pleading  aud  prac- 
tising as  procurators  in  the  Commissary  and  other  local  courts 
held  in  Glasgow,  including  the  Sheriff  courts ;  and  their  s«id 
corporate  character  and  privileges,  and  In  particular,  their 
said  exclusive  ryht,  having  been  renewed  or  confirmed  by  a 
royal  charter,  and  having  been  recognised  and  allowed  to  them 
by  invariable  and  uninterrupted  usage,  as  well  as  by  the  de- 
cisions of  courts  of  law,  for  a  period  far  exceeding  the  years  of 
prescription, — they  cannot  now  he  deprived  of  their  said  cor- 
porate privileges,  or  of  their  -aid  exclusive  right.  2.  The  com- 
plainers are  entitled  to  be  protected  against  tbe  acts  and  pro- 
ceedings of  tbe  respondents  complained  of,  as  on  illegal  inva- 
sion and  infringement  of  their  exclusive  rights  and  privileges 
under  their  charter,  and  immemorial  or  ancient  possesion. 
8.  The  Sheriff  exceeded  his  powers  in  disregarding  as  he  did 
the  exclusive  privileges  of  the  complainers,  and  admitting  tbe 
respondents  as  procurators  before  his  court,  by  the  proceedings 
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mm  plumed  of.  4.  Tbe  whole  procedure  in  reference  to  the 
silnaiuii  of  the  respondents,  having  been  a  parte  and  irregu- 
lar, u  well  ai  contrary  to  established  practice  and  law,  cannot 
be  held  to  affect  Ibe  chartered  or  otber  rights  of  the  com- 
plsinere." 
Tbe  respondent*  pltaded — 

"  I.  The  eomplninere  have  no  title  to  pursue  the  present  ac- 
tion, or  in  any  way  to  challenge  tbe  Sheriff  's  admission  of  the 
respondents  to  act  as  procurators  in  his  court,  in  respect — (1.) 
The  com  plain  ere  have  not,  as  members  of  the  Faculty  of  Pro- 
eurators  at  Glasgow,  n  riyht,  or  at  least  an  exclusive  ii;;ht,  to 
plead  and  practice  before  the  Sheriff  Conrt  at  Glasgow ;  (2.)  The 
complaineii, or  many  of  tin  m,  art  not  qualified,  in  termsuf  their 
own  chsrtcr.npon  which  they  found  tucii  title,  to  plead  and  prac- 
tise before  the  Sheriff  Com  I  at  Qlasfjow;  (3.)  The  complainers, 
whatever  their  qualifications,  have  not,  in  point  of  fact,  been 
admitted  by  tbe  Sheriff  to  practise  an  procurators  in  his  Court, 
and  have  no  right,  by  their  charter,  to  compel  the  Sheriff  to 
admit  them.  2.  In  admitting  the  respondents,  the  Sheriff 
acted  in  the  due  and  competent  exercise  of  his  power*  ;  and 
lie  complainers'  charter,  so  tar  as  it  may  be  construed  to  im- 
port a  deprivation  or  limitation  of  the  Sheriff's  right  to  admit 
perrons  otherwise  duly  qualified  to  practise  in  his  Court,  is  in. 
valid  and  inoperative.  3.  The  Crown,  in  1796,  had  no  power 
to  admit  practitioners  in  the  Sheriff  Court  at  Glasgow,  or  to 
deprive  the  Sheriff  of  that  power  in  all  time  coming,  or  to 
tisotfer  tbe  power  from  the  Sheriff  to  the  Commissaries,  or  to 
aoy  person  or  corporation.  4.  The  royal  chatter  held  by  the 
["spenders,  can  receive  effect  only  in  so  far  as  it  is  consistent 
villi,  and  does  not  piejrtdice  or  inteifere  with,  pre-existing 
let-il  rights  and  powers.  6.  In  any  view,  the  prayer  of  the 
sole  of  suspension  must  be  refused,  in  respect  that,  even  by 
the  charter  founded  on  by  the  complnineis,  admission  as  a 
member  of  the  Faculty  of  Procurators  iu  Glasgow  is  not  one 
of  the  (justifications  declared  necessary  in  aider  to  plead  and 
prKtUe  before  the  Sheriff  Court." 

Tie  Lord  Ordinary,  at  tbe  request  of  both  parties, 
reported  the  cage. 
At  advising, 

hxi  Jtutia-Getural. — The  question  now  to  be  disposed  of 
las  been  hcatd  before  us  st  considerable  length,  and  has  been 
an™*!  with  much  ability.  It  most  be  confewod  to  be  a  ques- 
tion of  Importance,  especially  to  this  Society  of  Write  re,  and  also 
to  the  two  respondents  who  have  received  commissions  from 
the  Sheriff  of  Lanarkshire  admitting  them  as  procurators  be- 
fore his  court,  "  with  the  whole  powers  and  privileges  thereto 
belonging."  The  question  resolves  into  this, — Has  the  course 
Mowed  by  the  learned  Sheriff  been  such  as  wo  can  sanction  f 
I  btve  attended  to  the  explanation  given  by  Mr.  Alison  in 
tbe  uote  appended  to  the  set  of  court,  in  Douglus'  case,  where- 
I™  he  admits  him  as  a  procurator  ;  and  I  observe,  that  in  that 
sote  the  sheriff  states,  tbat  he  does  not  mean  to  prejudge  the 
we,  trnt "  to  pnt  matters  In  a  proper  shape"  to  try  the  ques- 
tion. In  short,  he  ■tales  that  his  object  was, "  to  givc.the  Faculty 
an  opportunity"  for  having  their  alleged  rights  determined.  I 
beglotay,  tbat  I  dn  not  concur  in  what  my  friend  Mr.  Alison 
has  here  done,  or  in  the  propriety  of  the  course  of  proceduro 
which  be  bss  adopted. 

As  to  the  question  truly  In  controversy,  it  most  be  recollected 
and  kept  in  view,  that  a  variety  of  judicial  procedure  hus  taken 
place,  beginning  at  an  early  period  and  continued  till  now.  1 
•overt  especially  to  what  took  place  In  the  case  of  Dinning  in 
the  year  1817.  Mr.  Dinning,  who  no  doubt  thought  that  he 
lad  ss  good  a  right  as  that  to  which  the  respondents  here  lay 
data,  to  be  admitted  to  practise  without  becoming  a  member 
of  this  Society,  took  measures  for  making  that  supposed  right 
effects*].  With  that  view,  be  proceeded  by  petition  in  the 
Inferior  Courts,  and  followed  this  up  by  raising  an  action  of 
reduction,  for  tbe  purpose  of  setting  aside  the  charter  of  the 
"■spenders,  and  lot  declarator  of  hi»  rights  to  apply  to  the  local 
courta  for  admission  as  a  procurator.  I  cannot  forget  what 
then  took  place  ;  and  your  Lordship"  are  aware  that  1  entered 
')>*  <•>«  of  Dinning  in  my  notes  at  tbe  time,  as  being  a  ques- 
tion of  importance.  At  present,  I  need  only  say,  tbat  I  have 
dneoWed  no  solid  grounds  for  altering  the  opinion  which  I 
gave  hi  tbst  case,  and  which  was  in  concurrence  with  the  views 
of  the  whole  Court.  In  that  case,  we  a«sollxied  the  defenders 
I"  tb*  reduction,  and  gave  no  effect  to  the  declaratory  con- 
ilodcsa  with  which  it  was  coupled. 


Dinning  was  dissatisfied  with  the  Judgment,  and  appealed 
against  it.  Appeal  cases  were  prepared  by  both  parties  ;  and 
these  pleadings  have  been  referred  to  at  tbe  bar  on  this  occa- 
sion ;  but  what  was  the  result  ?  Dinning  "  strikes  his  flag," 
and  acquiesces.  We  see  something  on  the  record  about  his 
agreeing  to  pay  £50  of  costs  to  the  Society  as  the  condition 
of  being  allowed  to  withdraw  his  appeal.  Hut  I  care  notbiug 
for  that.  The  fact  is,  tbe  case  was  arranged,  and  the  appeal 
withdrawn.    Consequently,  the  judgment  of  1817  stands. 

Then  there  occurs  a  subsequent  process,  In  which  tbe  Society 
crave  interdict  against  a  party  for  infringing  their  exclusive 
privileges  under  the  charter.  This  petition  is  disposed  of  in 
favour  of  tbe  existing  body,  and  the  claim  of  tbe  private  pai  ty 
to  practise  in  the  Sheriff  Court  is  refused.  '1  his  is  followed  by 
various  other  cases,  which  are  disposed  of  in  the  same  manner. 
In  short,  there  Is  no  instance  of  the  admission  of  any  pai  ty, 
except  through  this  body,  down  to  the  date  when  these  t»o 
respondents  received  their  commissions  from  the  Sheriff.  The 
whole  train  of  judicial  procedure,  from  1817  down  to  the  present 
time,  has  resulted  in  the  rights  and  interests  of  this  body  of 
procurators  being  sustained,  in  tbe  manner,  and  to  tbe  extent 
contended  for.  In  fact,  they  have  been  protected  in  the  en- 
joyment of  their  privileges  until  now. 

These  privileges  have  now  been  brought  into  question,  in 
this  summary  form,  by  two  persons,  Mesuia  Douglas  and  Hill. 
No  doubt,  the  Substitute,  Mr.  Skene,  on  remit  from  bis  Princi- 
pal, reports  and  says,  that  the  respondents  are  qualified  in  re- 
spect of  legal  education.  I  suppose  this  is  meant  to  import 
that  they  are  fitted  to  practise  without  inconvenience  to  the 
Sheriff,  and  with  safety  to  the  dignity  of  his  court.  On  this 
report,  Mr.  Alison  at  once  puts  these  gentlemen  on  his  roll  of 
procurators,  in  order, — as  lie  says, — to  try  the  question. 

I  must  say  again,  that  1  disapprove  of  tbe  mode  in  which 
Mr.  Alison  has  disposed  of  the  question.  This  Society  were  in 
possession  of  their  privileges  under  the  charter ;  and  they  had 
a  right  to  maintain,  that  no  person — not  a  member  of  their 
body — could  plead  or  practise  in  the  Sheriff  Court  of  Glasgow. 

It  does  api>ear  to  me,  tbat  there  is  no  principle  of  law  which 
can  warrant  us  in  sanctioning  the  inversion  of  possession  which 
has  been  brought  about  by  the  procedure  complained  of.  I 
am  clear,  therefore,  that  we  ought  now  to  pronounce  such  a 
judgment  as  shall  prevent  these  two  gentlemen  from  being 
permitted  to  plead  and  practise  in  the  Sheriff  Court  of  Glasgow. 

Before  tbe  Sheriff  can  be  allowed  to  say,  in  this  summary 
manner,  that  a  new  code  is  to  be  made  with  re,'erence  to  the 
Amission  of  procurators  before  his  Court,  some  more  formal 
and  deliberate  proceduro  must  be  adopted. 

Let  tbo  respondents  raise  their  process  of  declarator,  and  . 
let  them  make  out,  if  they  can,  that,  notwithstanding  what 
has  passed,  and  notwithstanding  tbat  the  privileges  of  this 
Society  have  been  sanctioned  and  sustained  in  a  long  course 
of  judicial  procedure,  still  all  that  has  been  erroneous;  and 
then  thi  y  may  succeed  in  tbeir  object.  But  even  in  this  Court, 
we  could  not,  in  the  present  summary  form,  have  disregarded 
and  set  aside  all  that  has  passed,  in  the  manner  which  tbe 
Sheriff  bas  done. 

In  these  circumstances,  I  shall  not  give  any  full  and  detailed 
opinion  as  to  the  points  of  law  raised  in  this  case.  I  ought  to 
keep  myself  open  to  conviction.  I  may  have  been  wrong  in 
tbe  opinion  which  I  expressed  in  Linning's  case  in  1817 ;  ;ili 
tbe  judicial  proceduro  which  has  followed,  may  havo  been 
erroneous.  All  tbat  may  be  so;  and  I  therefore  keep  my 
mind  open,  in  case  the  question  should  ever  be  raised  in  com- 
petent to  mi. 

Notwithstanding  the  impressive  and  anxious  argument 
against  tbe  view,  that  the  charter  Inferred  any  exclusive  privi- 
leges, I  must  My,  that  the  charter,  if  supported,  seems  to  con- 
fer such  privileges. 

But,  besides,  on  referring  to  tbe  application  of  the  commis- 
saries and  members  of  Faculty,  which  is  the  basis  of  the  pre- 
amble in  the  charter,  it  appears  that  the  procurators  bad  ac- 
quired various  rights  and  privileges  long  before  the  date  of 
the  charter  itself.  To  use  tbe  words  of  tbe  late  Lord  Glenlee 
in  tbe  case  of  Dinning,  Ibis  body  was  a  "corporation  by  pre- 
scription." It  had  acquired  for  itself,  undoubtedly,  the  cha- 
racter of  a  corporation  with  many  peculiar  privileges. 

Then  the  royal  charter  was  granted  in  17UU.  I  must  say 
that  I  cannot  read  it  as  if  it  inferred  no  exclusive  privileges. 
Observe  its  terms : — 

"  We  farther  will  and  declare,  that  no  person  shall  be  eiv- 
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titled,  or  be  qualified,  to  plead  and  practise  before  the  mud 
Commissary  Courts  of  Glasgow,  and  of  Hamilton  and  Campsie, 
or  before  the  Sheriff  Court  of  the  county  of  Lanark  held  at 
OIokrow,  or  before  the  town  conrts,"  and  so  on,  "or  to  become 
a  member  of  the  laid  Facully,  (nave  and  except  the  Commis- 
saries of  Glasgow,"  Ac,  an  therein  mentioned),  "  unless  such 
person  shall  hare  nerved  a  regular  apprenticeship,  by  Indenture 
for  five  years,  with  one  of  the  members  of  Faculty,"  and  to 
forth. 

I  shall  only  Fay  farther,  that  I  am  not  satisfied  that  the 
conferring  of  the  exclusive  privileges  in  the  charter  is  an  ille- 
gal exercise  of  the  powers  of  the  Crown,  or  that  it  trenches  on 
those  rules  which  exist  against  the  creation  of  monopolies.  On 
the  contrary,  It  seems  to  me  a  legitimate  exercise  of  the  powers 
inherent  in  the  Crown,  granting  to  this  body  the  privileges  of 
a  corporation,  as  these  bad  been  exercised  and  claimed  during 
a  long  antecedent  period. 

At  all  events,  in  the  meantime,  I  cannot  hold  this  charter 
ns  mere  waste  paper,  and  throw  it  over  the  table  at  once.  I 
am  therefore  for  granting  interdict  as  craved. 

Lord  Falltrton. — On  looking  at  the  record  In  this  case,  I  cer- 
tainly anticipated,  as  the  main  ground  of  the  respondents'  case, 
a  repetition  of  the  arguments  which,  on  former  occasions,  bad 
been  directed  to  shew,  that  the  charter  1796,  In  favour  of  the 
procurators  of  Glasgow,  was  an  excess  of  the  power  of  tbe 
Crown,  and  was  justly  disregarded  by  the  Sheriff. 

But  that  anticipation  was  most  erroneous.  For  the  argu- 
ment of  the  respondents,  whlcb  we  lately  heard,  was  mainly 
rested,  not  on  the  illegality,  but  the  legality  of  the  charter,  in- 
asmuch as  it  was  paid  to  confer  no  exclusive  privilege  whatever 
on  the  parties  in  whose  favour  it  was  granted. 

This  is  certainly  rather  a  late  discovery.  Since  the  granting 
of  the  charter,  it  baa  uniformly  been  construed,  as  well  by  those 
who  disputed,  as  by  those  who  maintained  its  authority,  as 
conferring,  in  ttnatot  Unit,  tbe  exclusive  privileges  of  tbe  Society 
of  Procuiators,  of  practising  before  the  courts  in  Glasgow.  On 
the  two  occasions  referred  to  in  articles  86  and  86  of  tbe  rea- 
sons of  snspcnslon,  and  those  instances  as  late  as  the  year  1887, 
it  was  expressly  found  by  the  learned  Sheriff,  that  the  charter 
was  effectual  and  exclusive.  In  the  case  of  EXtniingtn  1817, 
an  attempt  was  made  to  reduce  tbe  charter,  as  being  contrary 
to  law,  in  so  fur  ns  regarded  tho  exclusive  privileges  conferred 
by  it ;  and  a  similar  atten.pt  was  made  in  tbe  case  of  M'An- 
drew  in  1888,  in  relation  to  the  charter  in  favour  of  tho  solici- 
tors-at-law  in  Edinburgh,  framed  in  terms  nearly  identical  with 
those  of  the  charter  now  under  consideration.  And  it  is  suffi- 
ciently evident,  from  the  reports,  that  the  learned  Judges  were 
most  anxious,  in  both  cases,  to  avoid  if  possible  tbe  abstract 
question  of  the  powersof  the  Crown.  Tet  it  never  occurred  to 
any  one  of  the  counsel  or  Judges  In  those  cases,  that  then) 
was  any  doubt  as  to  the  construction  of  the  charter  itself ;  still 
lest  that  it  wns  not,  and  could  not.  be  any  infringement  of  the 
rights  of  the  lieges,  because  it  conferred  no  exclusive  privilege 
whatever,  and  left  entirely  untouched  the  rights  of  all  parties 
who  could  satisfy  the  Sheriff  of  Glasgow  or  Edinburgh  respec- 
tively, that  they  were  qualified  to  practise  in  his  court.  And 
I  ani  not  much  surprised  at  this,  for  I  mutt  say  that  this 
supposed  new  light  which  has  flashed  upon  the  respondents, 
and  their  advisers  In  the  present  case,  seems  to  be  a  mere 
delusion. 

The  words  of  the  charter,  unless  all  tbe  ordinary  rules  of 
reasonable  construction  are  to  be  thrown  aside,  are  perfectly 
explicit  and  unequivocal. 

The  charter  sets  out  with  stating  as  a  fact,  that  the  "  procu- 
rators duly  admitted  members  of  the  said  Faculty  have  been  in 
the  use  of  enjoying  the  exclusive  privilege  of  acting  as  solicitors 
before  every  court  in  Glasgow ;"  and  on  that  narrative,  inter  oA*o, 
there  is  the  provision,  » that  no  person  shall  be  entitled,  or  be 
qualified,"  Sic. — (reads). 

Now,  it  may  be  trne  that  there  is  no  provision  in  ItrminU, 
tliat  nobody  but  an  admitted  procurator  shall  practise  before 
the  court*  in  Glasgow.  But  there  is  no  magic  in  these  special 
terms;  and  nobody  can  read  the  passage  just  quoted,  without 
being  satisfied  that  tho  very  same  thing  is  said,  though  in  a 
different  form  of  expression.  When,  upon  a  recital  that  tbe 
Faculty  of  Procurators  of  Glasgow  have  the  exclusive  privilege 
of  practising  before  the  courts  there,  It  is  declared  that  nobody 
shall  practise  or  be  admitted  as  a  member  of  the  Faculty  on. 
l.'ss  he  fulfil  certain  conditions  all  dependant  on  the  will  of  tba 
Fatuity— can  anybody  doubt,  that  tbe  right  of  practising  is 


identified  exclusively  with  that  of  entering  member  of  the  Fa- 
culty f  I  certainly  cannot ; — and,  therefore,  upon  this  new  con- 
struction of  the  charter  1796, 1  think  tbe  respondents  have  not 
tbe  shadow  of  a  case. 

But  if  that  be  so,  1  hardly  think  that  the  suspenders  are 
serious  in  expecting  that  we  can,  in  the  present  form  of  pro- 
cedure, go  directly  counter  to  tbe  judgments  pronounced  by 
this  Court  in  the  cases  of  Dinning  and  M-Andrew. 

The  suspension  here  is  presented  by  the  Faculty  of  Procnratori 
against  an  act  of  admission  by  the  Sheriff,  granted  contrary  to 
the  invariable  practice  which  has  followed  on  the  charter  1706, 
and  contrary  to  two  special  judgments  pronounced  by  himself 
in  the  year  1887.  To  obviate  the  effect  of  tbe  charter,  and 
of  that  practice  upon  it.  1  should  think  it  would  have  been 
requisite,  on  the  part  of  tbe  respondents,  to  bring  some  direct 
action,  either  declaratory  or  reductive,  in  order  to  get  the  better 
of  the  provisions  of  the  charter. 

And  even  if  they  hod  been  brought,  how  could  we  have  en- 
tertained them  after  the  judgments  pronounced  by  the  Court 
in  the  cases  ol  Dinning  and  M'Andrew. 

1  give  no  opinion  on  the  wisdom  or  expediency  of  the  pro- 
vision which  conferred  the  privilege  of  practising  in  a  local 
court,  to  those  who  follow  a  course  of  local  education.  Still 
loss  am  I  inclined  to  hold  it  as  fixed,  that  tbe  Crown  has  the 
absolute  power  of  conferring  an  exclusive  privilege  of  the  kind, 
Irrespectively  of  any  previous  understanding  or  usage. 

But  whatever  may  be,  in  the  abstract,  the  right  of  the  Jndge 
to  admit  tbe  partial  who  are  to  practise  in  his  Court,  we  must 
all  be  perfectly  aware,  that  by  a  very  generally  received  usage, 
both  in  this  and  our  neighbouring  country,  classes  of  indivi- 
duals admitted  to  practise  have  been  incorporated.  There  have 
liecn  thus  interposed,  between  the  claims  of  an  applicant  and 
the  act  of  tbe  admission  by  the  Judge,  certain  bodies  whose 
approbation,  attested  by  admission  into  such  bodies,  is  held  to 
be  an  indispensable  qualification  for  the  exercise  of  tbe  Judge's 
right  to  admit  And  I  am  not  prepared  to  say,  that  this  may 
not  be,  in  practice,  a  very  beneficial  safeguard  against  what 
might  otherwise  degenerate  Into  a  capricious  and  arbitrary 
exercise  of  tbe  Judge's  authority. 

But  whether  beneficial  or  not,  such  rights,  particularly  where 
the  usage  has  been  confirmed  by  tbe  Crown,  have  been  recog- 
nized, and  recognized  by  this  Court  in  the  cases  just  alluded  to, 
In  one — Dinning'*  esse — a  reduction  was  brought  of  this  very 
charter^  and  in  the  other — M'Andrew's — of  a  charter  worded 
in  terms  neatly  identical ; — the  reasons  of  reduction  being, 
that  the  charter  was  uitra  tares  of  the  Crown.  In  both  cases, 
the  defenders  were  assoilsied.  And,  after  these  judgments,  it 
is  surely  impossible  for  us  to  give  effect,  on  answers  to  a  bill  of 
suspension,  to  the  very  objection  which,  under  circumstance* 
certainly  not  lees  favourable  to  it,  were  deliberately  repelled  by 
the  Court 

Lord  Camnghanu.—  There  can  be  nodoubt  of  the  general 
powers  of  the  Judges  of  our  local  courts  to  take  cognisance  of, 
and  ascertain  the  qualifications  and  fitness  of  the  agents  pro- 
posing to  practise  in  their  courts.  But  there  are  exceptions 
and  qualifications  from  their  powers,  when  tbe  right  of  pre- 
paring and  instructing  candidates  for  admission  as  agents,  has 
been  conferred  on  other  bodies.  This  is  clearly  established  by 
one  of  the  leading  acts  of  sederunt  relative  to  the  admission 
of  the  members  of  Inferior  Courts.  By  the  act  of  sederunt  of 
12th  November  182C,  it  i« provided  (Part  IL  c.  VI.) that  "Noper- 
son'sholl  be  allowed  to  practice  as  a  procurator,  unloss  he  has 
served  three  years  as  an  apprentice  to  a  writer  to  tbe  signet, 
solicitor  before  the  supreme  courts,  or  to  a  procurrator  before 
any  Sheriff  Court,  or  Sheriff  Clerk,  or  Court  of  a  royal  burgh, 
or  in  said  burghs  of  barony  in  Scotland,  or  to  the  town-clerk 
of  such  burghs — be  twenty-one  years  of  age — and  be  regu- 
larly admitted,  without  prtjudm  to  tks  legal  right*  of  dun-tool 

Now,  while  I  firmly  believe  that  the  honourable  and  able 
individual  who  presides  in  the  Sherifl  Court  of  Lanarkshire, 
was  actuated  by  the  purest  motives,  and  by  the  highest  sense 
of  duty  to  the  profession,  and  the  community,  in  laying  down 
tbe  regulations  complained  of,  relative  to  the  admission  of 
procurators,  I  am  inclined  to  think,  that  he  either  overlooked, 
or  was  not  aware  of  the  effect  due  to,  the  exception  In  the  pre- 
ceding direction  of  this  Court.  Some  weight  was  certainly 
due  to  the  clause, — "without  prejudice  to  the  legal  rights  of 
chartered  bodies."  Under  these  words,  I  humbly  conceive, 
that  all  tbe  rights  and  privileges  of  chartered  bodies,  in  the 
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admission  of  candidates  for  practice,  were  reserved  entire, — 
.ind  cannot  bn  disregarded  by  any  Judge  Ordinary,  without 
special  canse  shown.  None  is  averred  or  offered  to  be  proved 
in  the  present  instance. 

There  can,  1  should  think,  be  little  doubt  that  the  Faculty 
of  Procurators  of  Wasgow  were  one  of  the  chartered  bodies  re- 
f.'i  red  to  in  the  act  of  sederunt  In  a  very  accurate  and  use- 
ful treatise  on  the  practice  of  Sherif!  Courts,  published  by  Mr. 
M'Glashan,  a  procurator  before  the  Sheriff  Court  of  Edinburgh, 
it  is  stated,  ;§  394,  p.  104)—"  The  bodies  referred  to  are,  the 
Incorporation  of  Bull  citors-at- law  in  Edinburgh,  the  faculty  of 
Procurators  ia  Olatgau,  of  Advocate*  in  Aberdeen,  and  others ; 
which  pemess  the  exclusive  privilege  of  practising  in  their  re- 
spective Sheriff  Courts." 

There  may  he  some  donbt  as  to  the  exclusive  privilege  of 
practice  being  conferred  directly  on  the  Faculty  of  Procurators 
of  Glaarow,  as  here  stated  ;  but  there  can  he  none,  that  ap- 
prenticeship with  them  is  a  lint  qua  turn  of  admission,  granted 
to  the  procurators  bj  the  Crown,  and  which  conld  not,  there- 
fore, be  disregarded  hy  the  Sheriff  without  cause. 

Nov,  has  any  special  ground  been  assigned  by  those  defend- 
ing the  late  regulations  of  the  Sheriff  f  None  that  I  can  dis- 
cover. If  it  bad  heen  stated  that  there  were  too  few  well-qua- 
lified candidates  trained  by  the  suspenders  to  do  the  business  of 
the  country— that  the  members  of  the  Faculty  bad  made  a  Job 
of  their  indentures,  or  exacted  oppressive  fees  from  apprentices, 
and  thus  made  candidates  few,  and  repressed  competition, — 
such  statements  would  have  been  relevant,  and  anxiously  in- 
vestigated by  the  Sheriff  or  by  this  Court  But  nothing  ol  that 
sort  is  averred,  so  that  the  lata  regulations  stand  substantially 
undefended.  They  must,  therefore,  as  the  case  Stands,  be  sus- 
pended. 

At  all  events,  they  conld  not  bo  summarily  disregarded,  and 
set  aside  by  the  Sheriff  A  party  stating  relevant  grounds  for 
reducing  regulations  of  a  privileged  body,  may,  if  so  advised, 
bring  a  reduction  of  them  before  this  Court,  as  in  the  case  of 
il'Andrew  o.  the  Solicitors  of  Law  in  Edinburgh  in  1838— 
where  the  Court  fonnd, — 1.  "That  parties  who,  but  for  the  ex- 
clusive privilege  of  the  Association,  would,  under  the  act  of 
sederunt  November  1826,  have  heen  qualified  to  be  admitted 
procurators,  bad  a  title  to  pursue  a  reduction  of  the  charter ; 
but,  2.  That  the  charter  was  not  reducible  as  ultra  vim  of  the 
Crown,  or  in  violation  of  the  public  law  against  general  mono- 
polies.'—11  Shaw,  p.  80S. 

On  these  grounds,  as  the  present  case  stands,  I  think  the 
letters  must  be  suspended,  with  expenses. 

Lard  Ivory — I  concur  with  all  your  Lordships ;  and  in  the 
speech  of  your  Lordship  in  the  chair,  the  views  which  I  enter, 
tain  of  the  case  have  been  entirely  expressed.  I  regard  this  as 
a  decision  f  n  a  question  of  possessory  interdict 

No  reduction  or  declarator  having  been  raised  by  the  re- 
spondents, the  question  comes  to  be — Are  the  privilege*  which 
have  been  possessed  by  this  body  of  procurators,  post  memory 
of  man,  to  be  set  aside  by  this  most  extraordinary  exercise  of 
authority  on  the  part  of  the  Sheriff  f  Is  the  possession  In  re- 
spect to  these  privileges,  to  he  inverted  !  And  aro  the  judg- 
ments of  the  Court  to  be  disregarded  f 

As  to  the  possession  of  the  exclusive  privileges  in  question 
previous  to  the  date  of  the  charter,  I  need  say  nothing,  except 
that  they  are  inserted  In  the  charter,  and  that,  if  they  had 
existed,  they  were  confirmed  bythecharter, — or,if  theyhsid  not, 
that  they  were  conferred  thereby.  These  exclusive  privileges, 
however,  were  sustained  in  the  case  of  Dinning  in  1817 ;  and 
the  current  of  possession  has  since,  and  until  now,  been  undis- 
turbed. Accordingly,  in  the  act  of  sederunt  passed  by  this 
Court  in  1825,  regulating  the  qualifications  of  practitioners  be- 
fore tho  Inferior  Courts,  the  rights  of  the  suspenders  and  of 
other  similar  bodies  were  saved  by  an  express  exception.  For 
the  act  of  sederunt  bears  expressly  to  be  made  "without  pre- 
judice to  the  rights  of  chartered  bodies." 

It  is  very  trne  that  this  exception  might  not  confer  the  rights 
therein  mentioned,  on  such  bodies.  But  it  was  a  recognition  by 
this  Court  of  these  chartered  rights.  And  I  think  the  Sheriff 
should  have  considered,  that  if  these  rights  were  so  respected 
by  this  Court,  he  should  not  have  disregarded  them. 

Then  came  the  case  of  M'Andrew,  where  the  decision  in  the 
case  of  Dinning  was  carefully  reconsidered,  and  the  exclusive 
privileges  of  chartered  bodies  like  the  present  were  again  con- 

Subecqoontlj,  and  in  1837,  the  cats  of  Hannay  occurred  in 


the  Sheriff  Court  of  Glasgow.  In  that  case,  the  Sheriff  pro- 
nounced an  interlocutor,  in  which  he  "  finds  that  the  defen- 
der (Hannay)  has  encroached  upon  the  exclusive  rights  and 
privileges  of  the  Faculty  of  Procurators  of  Glasgow  :  Finds 
that  the  defender,  not  having  been  admitted  a  member  of  the 
said  Faculty,  has  no  right  to  exercise  the  said  rights  and  pri- 
vileges before  the  courts  of  law  held  within  the  city  of  Glas- 
gow, or  liberties  thereof,"  and  therefore  interdicts  "him,  in  all 
time  coming,  while  not  so  admitted,  from  exercising  the  ex- 
clusive rights  and  privileges  of  the  said  Faculty,  as  before  spe- 
cified, or  any  part  thereof,  under  the  penalty  of  £6  sterling  for 
each  act  of  aggression." 

The  act  of  sederunt  of  1830,  re-enacting  the  provisions  of 
the  previous  act  in  1826,  above  referred  to,  was  thereafter 
passed  ;  and  the  saving  clause,  as  to  the  rights  of  chartered 
bodies,  introduced  into  the  act  of  sederunt  of  1825,  was  re- 
peated in  it 

This  is  followed  by  the  case  of  Lament,  In  that  case,  the 
corporation  presented  a  petition  for  interdict  to  the  Sheriff, 
praying  that  Lamont  might  be  Interdicted  from  practising  be- 
fore the  courts  of  law  in  Glasgow.  The  Sheriff  (Mr.  Alison) 
found,  "That under  this  exclusive  right,  and  the  decisions  fol- 
lowing upon  it,  the  Faculty  of  Procurators  have  the  sole  right 
of  pleading  as  paid  agents  in  any  courts  of  law  in  Glasgow ;" 
but,  at  the  same  time,  he  refused  the  interdict,  in  respect  that 
Lamont  was  not  himself  practising,  but  only  acting  as  clerk  to 
a  member  of  Faculty.  But,  In  an  advocation,  the  Lord  Ordi- 
nary (Cunlnghame),  by  interlocutor  dated  4th  February  1810, 
altered  the  Sheriff's  judgment,  and  found  that  Lamont  was 
committing  an  illegal  infringement  on  the  complainers'  rights, 
and  remitted  to  the  Sheriff  to  interdict  him,  "in  all  time  com- 
ing, while  not  entered  as  a  member  of  the  advocators'  Faculty, 
from  carrying  on  the  business  of  a  procurator  of  court,  or  vio- 
lating the  privileges  of  the  complainers  in  the  manner  set 
forth  in  the  petition." 

Then  extractsof  decrees  In  numerous  cases  which  su  hsequen  tly 
Occurred  in  this  Sheriff  Court  are  produced  and  referred  to, — 
these  decrees  being  against  parties  who  had  infringed  the  ex- 
clusive privileges  enjoyed  by  the  procurators. 

.  Whilst  suets  baa  boon  the  stale  of  possession  under  this 
charter,  for  upwards  of  half  a  century,  on  the  one  band, — has 
the  Sheriff,  on  the  other  band,  ever  asserted,  until  now,  his 
alleged  right  to  admit  whomsoever  he  chose  as  practitioners 
in  his  court  ?  On  the  contrary,  he  has  till  now  uniformly  given 
obedience  and  effect  to  the  provisions  of  the  charter,  and  his 
judgments  have  been  supported  by  the  authority  of  this 
Court. 

Bat  what  has  he  done  here  1  He  has  seen  fit,  by  a  most  ex- 
traordinary exercise  of  his  authority,  to  admit  the  respondents 
as  practitioners.  And,  in  doing  so,  be  has  disregarded  the 
judgments  of  this  Court — he  has  at  once  and  summarily  de- 
parted from  the  principles  of  repeated  decisions  of  bis  own. 
He  has  chosen  to  fly  in  the  face  of  the  act  of  sederunt,  and  to 
admit  these  parties  as  procurators,  with  the  enjoyment  of  pri- 
vileges which  have  been  long  exclusively  possessed  by  this 
Society. 

The  question  for  us  to  determine  Is,  who  has  violated  exist- 
ing possession  T  Ifbat  possession  may  be  wrong;  itmaji  be  un- 
founded. But  Iwon'tamume  that   I  am  bound  to  assume  the 

Indolng  what  he  has  done,  the  Sheriff  says  he  has  do  inten- 
tion to  prejudge  the  question.  Why,  then,  did  he  interfere  T 
If  he  had  applied  himself  to  the  legal  question,  be  might  have 
had  more  reason  In  acting  as  he  has  done.    But  I  think,  If  he 

had  done  so,  he  would  have  discovered  sufficient  legal  con- 
siderations to  prevent  him  from  Inverting  the  existing  state  of 
possession  in  reference  to  the  exclusive  privileges  conferred  by 
the  charter. 

When  the  question  may  come  before  us  in  competent  form, 
we  will  then  consider  whether  this  charter  dact  confer  the  ex- 
clusive privileges  alleged  by  the  suspenders.  The  argument 
now  advanced—via  that  it  confers  no  such  exclusive  privileges 
— is  one  which  nobody  ever  thought  of  in  the  whole  course  of 
pleading  in  the  previous  cases.  Such  an  idea  never  entered  into 
the  mind  of  anyone ;  and  it  derives  no  support  from  anything 
which  fell  from  any  one  of  the  Judges  in  the  previous  case*. 
The  argument  is  confessedly  an  entire  novelty;  audi  am  jealous 
of  all  such  novelties,  brought  forward  at  the  end  of  half  a 
century  of  practice  proceeding 

But  I  rest  my  judgment  o 
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as  1  have  already  stated,  I  entirely  concur  Id  thinking  that 
the  interdict  should  be  granted. 
Suspend  simplioiter,  and  declare  the  interdict  perpetual. 

Autboritibs  fob  Si'SFENDEBS. — Dinning,  27th  May  1817  ; 
Hume's  Dec.  166.  H'Andrew  v.  Solicitors  of  Lav  of  Edin- 
burgh, 28th  June  1833 ;  11  Shaw,  800.  Act  of  Sederunt  12th 
Nov.  1825.    Act  of  Sederunt  11th  July  1839,  §  167. 

Authorities  fob  Risposdikts.— Smellie,  4  W.S.  374.  Gray, 
8  D.  B.  and  M.  813. 

Lard  Ordinary,  Cowan. — Act.  Dean  of  Faculty  (Anderson), 
Knaves,  J.  Campbell;  Campbell  and  Smith,  S.8.C.  Agenli.— 
AU.  lnnlis,  Young;  Webster  and  Benny,  W.S.  Agentt.—W. 
CUrk—iV.U.) 

20th  December  1851. 
Second  Division. 
No.  "3. — William  Stewart  and  others  (Stewart's Trus- 
tees), Pursuert,  v.  Miss  Helen  Love  Stewart  and 
others.  Defenders. 
Legitim — Testament — Approbate  and  Reprobate — A  father  left 
a  icl'.lemeitt  disponing  hit  whole  property  to  trutteet,  tobt  by  than 
convryedto  ku  children  in  equal  iharei, — if  torn,  on  their  attaining 
twenty-five  yean  of  age, — if  daughter!,  on  their  marriage  or  majo- 
rity—but till  which  period)  reipectively  it  icat  held  the  iharei  did  not 
veil.     Certain  of  lie  children  hating  died  in  popularity,  the  tur. 
rivori,  in  claiming  for  their  oca  than  under  the  trial-deed — Held 
not  entitled  to  claim  alio,  at  npretenling  the  dictated  children, 
the  sum  which  the  latter  might  have  claimed  at  legitim. 
Ti  list  Deed — Construction — Where  a  tnut-deed  provided  that  the 
trutteet,  in  ranvetting  the  than*  of  the  ettate  provided for  the  trot- 
ter'I  daughter/,  should  take  the  conveyance  in  favour  of  each  daugh- 
ter in  liferent,  and  to  their  child  or  children  in  fee — Held  that 
the  daughter)  were  not  entitled  to  diipott  of  the  tame  in  eate  of 
their  dying  without  children,  and  that  no  cubUitulion  to  thai  effect 
could  be  imerted  in  the  invettmenti. 
See  ante,  vol.  xxiii,  p.  644. 

The  late  Mr.  Stewart,  by  a  trustrdeed  executed  in 
1925,  conveyed  his  whole  property  to  the  pursuers,  for 
various  purposes, — after  fulfilment  of  which,  he  directed 
his  trustees  to  redispone  the  whole  of  his  estate  to  his 
children,  in  the  event  of  there  being  more  than  one,  in 
equal  shares — ■ 

"  the  said  conveyance  to  be  made  at  the  periods,  and  subject 
to  the  conditions  following, — namely,  if  a  son  or  sons,  upon 
his  or  their  attaining  the  age  of  twenty-five  years  complete,  but 
not  sooner,  a  reasonable  yearly  allowance  being  made  to  him 
or  them,  by  my  said  trustees,  for  their  education  and  support, 
from  the  time  of  my  death,  or  after  they  shall  have  attained 
the  age  of  ten  years,  until  they  shall  have  arrived  at  the  age 
of  twenty-fire  years, — and  if  a  daughter  or  daughters,  upon  ber 
or  their  BovenUly  attaining  majority  :  But  my  said  trustees  are 
in  this  last  case  hereby  directed  and  required  to  reinvest  the 
share  or  shares  of  my  estate,  heritable  or  moveable,  coming  to 
her  or  them,  on  such  security  as  they  shall  see  proper,  taking 
the  conveyances  or  securities  thereof  in  favour  of  my  said  daugh- 
ter or  daughters  in  liferent,  for  their  liferent  use  atlenarly,  and 
to  the  child  or  children  to  be  lawfully  procreated  of  her  or  their 
bodies  In  fee." 

By  a  supplementary  trust-deed,  executed  in  lSSUO, 
Mr.  Stewart  directed  that — 

"  tn  the  event  of  any  of  my  said  children  dying  wilhont  law- 
ful heirs  of  their  own  bodies,  I  direct  and  appoint  the  share 
or  shares  of  the  deccaser  ■  r  deceasers  to  be  equally  divided 
among,  or  Invested  in  the  name  and  for  the  behoof  of  the  sui- 
viTors  or  survivor,  share  and  sbaie  alike,  in  terms  of  the  s.iid 
deed  of  settlement" 

Mr.  Stewart  died  in  1837,  survived  by  eight  children, 
of  whom  three,  William,  John,  and  Joanna,  died  before 
attaining  ten  years  of  age. 

The  eldest  surviving  daughter  having  attained  majo- 
rity, the  trustees  raised  the  present  action  of  multiple- 
poinding  with  a  view  to  settling  various  questions  as  to 
the  division  of  the  estate. 


On  17th  July  1851,  the  Court  pronounced  an  inter- 
locutor finding  that  no  right  to  the  shares  provided  to 
them,  vested  in  the  predeceasing  children. 

Three  of  the  surviving  children,  Mrs.  Kennedy,  and 
Margaret  and  Daniel  Stewart,  now  claimed  to  be  preferred, 
each  to  one-fifth  of  the  eighth  share  of  the  whole  estate 
efleiring  to  each  of  the  deceased  children  in  name  of 
legitim. 

The  claimants  pleaded — The  rights  under  the  settle- 
ment did  not  vest  in  the  deceased  children ;  but  their 
right  of  legitim  did,  for  legitim  vests  ipso  jure.  They  did 
not  renounce  legitim,  or  do  anything  interring  renuncia- 
tion, for,  being  minors,  they  could  not.  Then  the  legitim 
having  vested  in  them,  and  not  having  been  renounced, 
it  passed  to  their  representatives,  of  whom  the  claimants 
were  three,  and  they  were  entitled  to  their  share  of  the 
legitim  of  the  deceased,  unfettered  by  the  provisions  of 
the  trust.— Bell's  Prin.  1586 ;  Jarvie,  7th  Jan.  1762, 
M.  1870.  It  was  said  that  the  claimants  could  not 
take  their  share  of  the  legitim  of  the  deceased  children, 
and  at  the  same  time  claim  for  their  own  share  under 
the  settlement.  But  the  case  of  Breadalbane  v.  Buck- 
ingham, 5th  March  1840,  relied  on  on  the  other  side,  did 
not  apply.  That  was  the  case  of  a  child  claiming  legi- 
tim in  her  own  right,  at  the  same  time  that  she  claimed 
under  a  settlement.  Here,  there  was  no  act  of  election 
on  the  part  of  the  claimants.  They  had  not  elected 
for  the  deceased  children  whether  or  not  to  renounce 
their  legitim.  The  legitim  had  vested  in  the  deceased, 
and  all  the  claimants  asked  was,  to  be  put  in  possession 
of  a  part  of  the  estate  which  the  law  itself  gave  them. — 
Buckingham  v.  Breadalbane,  oth  Dec.  1843 ;  Turnbull, 
17th  March  1648,  House  of  Lords. 

Lord  Juttice-Cierk — The  important  point  is  this.  There 
children  die  in  minority,  and  make  no  claim  for  legitim.  At 
their  death,  was  it  more  for  their  interest  to  claim  It  or  not  t 
That  we  do  not  know.  What  would  a  guardian  have  done  f 
Then  the  question  is,  whether  you  can  claim  for  them,  they 
not  having  claimed  themselves.  Legitim  vests  ipso  jure,  no 
doubt,  but  it  must  be  claimed.  This  is  not  a  case  where  a 
guardian  would  at  once  renounce.  Tou  do  not  know  your- 
selves whether  to  renounce  or  not. 

Dean  of  Faculty— The  question,  whether  the  guardians 
would  have  thought  it  best  for  the  children  to  choose 
legitim,  is,  as  we  conceive,  not  relevant.  The  right  to 
legitim  vested  immediately  on  the  father's  death,  and  now 
transmits  to  the  representatives  of  the  children.  The 
question  does  not  depend  on  whether  or  not  the  child 
would  have  chosen  legitim,  but  on  the  transmission  of 
the  right  to  one  who  becomes  entitled  to  make  the  choice. 
The  Court  cannot  now  consider  what  course  guardians 
would  have  taken. 

Lord  Juttiee-Clerk  — These  children  die  before  they  were 
capable  of  j  udging  whether  they  would  claim  the  legitim  or 
not,  and  nobody  could  have  exercised  this  right  of  choice  for 
them  while  they  were  alive.  Up  to  their  death,  it  cannot  bo 
said  that  the  legitim  was  theirs  more  than  the  provisions  under 
the  deed.  But  because  it  becomes  the  interest  of  another  child, 
at  a  subsequent  date,  to  claim  legitim,  we  are  now  told  we 
must  look  on  hie  interest  as  paramount  and  superior  to  that 
of  the  child  he  represents  But  there  is  no  decision  which  au- 
thorises us  in  holding  that  a  party  can  exercise  this  option 
after  their  death,  for  parties  who  could  not  themselves  bare 
exercised  it  No  doubt  the  children,  If  in  minority,  might 
have  assumed  curators,  and  renounced, — or  they  mi^ht  have 
tested,  and  that  would  have  decided  the  matter.  But  these 
parties  can  come  here  only  as  in  right  of  the  deceased  children, 
and  they  ask  us  to  look  on  the  legitim  as  thu  only  right  whu  a 
was  in  the  deceased.     Bnt  there  was  another  right  in  them — 
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tbe  right  under  the  settlement ;  and  that  was  a  larger  right, 
f'i  the  surviving  children  stand  by  the  deed  In  preference  to 
claiming  Irgilim.  Now,  since  their  right  under  the  settlement 
opened  to  the  children  as  much  as  their  right  of  legiUm,  are 
these  parties  to  decide  which  they  would  have  taken,  and  which 
refused  f  The  right  to  the  father's  succession  opened  to  the 
children  as  much  an  the  legitim.  Their  shaieJ,  no  doubt,  did 
not  rest,  but  the  right  of  succession  and  claims  under  the  deed 
did  Yf«[.  Is  it,  then,  to  be  said  these  parties  are  to  choose  for 
the  deceased  f  We  have  never  allowed  a  riding  interest,  which 
this  is,  to  be  paramount  and  superior  to  the  original  right 

The  other  Judges  concurred. 

Mrs.  Kennedy  and  Margaret  Stewart  now  pleaded, 
that  although  the  trust-deed  directed  that  the  provisions 
in  favour  of  daughters  should  be  conveyed  to  their  chil- 
dren in  fee,  this  did  not  prevent  the  daughters  from 
otherwise  disposing  of  their  shares,  in  case  they  should 
die  without  issue.  And  they  maintained,  that  in  mak- 
ing the  investments  in  their  favour,  they  should  be  en- 
titled to  make  such  substitution  as  they  pleased,  failing 
irate  of  their  bodies. 

Objected  for  James  Stewart — That  the  daughters  had 
nothing  but  a  liferent,  and  in  case  of  their  dying  without 
issue,  the  deed  provided  that  their  shares  should  be  di- 
vided among  the  survivors. 

Lord  Xtdtty*.— It  is  not  the  policy  of  our  law  to  encourage 
HitauLUtions  in  moveables  or  money;  audit  may  belaid  down, 
that  such  substitutions  can  only  effectually  be  provided  for 
\r  very  precise  declarations  of  intention  so  to  do,  and  an 
apt  form  of  expression  carrying  out  that  intention.  Here, 
»b(it  i  (nut  was  constituted,  and  the  trustees  were  at  cer- 
tain periods  to  Invest  the  share  of  the  truster's  estate  in 
(aionr  of  the  children,  it  might  have  been  provided  that 
they  vere  to  invest  with  the  substitution  ;  but  this  Is  not 
done.  By  the  original  deed,  the  trustees  are  to  convey  over 
to  the  children,  as  the  sons  respectively  attain  the  age  of  25, 
and  the  daughters  on  attaining  majority,  a  certain  share  of 
i-ia  estate,— i»  thin  latter  case  reinvesting  the  same  in  securi- 
tiestskentotheminliferent.and  to  the  children  of  their  bodies 
in  fee.  By  the  supplementary  deed,  a  slight  alteration  is  made 
npon  this,  by  which  'the  truster  directs  his  trustees,  upon  bis 
daughters  attaining  majority  or  being  married,  and  on  the  sons 
attaining  25  years,  to  denude  of  the  portions  due  to  each  reepec- 
lively ;  and  in  the  event  of  any  of  the  said  children  dying  with- 
out children,  he  directs  the  share  of  the  decease r  to  be  divided 
among,  or  Invested  for  the  survivors.  Now,  this  clearly  refers 
to  the  period  of  division,  and  the  investment  by  the  trustees, 
and  the  con  template*)  event  is  one  which  has  already  occurred ; 
aid  it  doe*  not  look  forward  to  any  future  contingency,  nor 
contemplate  or  put  It  is  the  duty  of  the  trustees  to  provide  for 
asy  event  occurring  after  the  date  of  tbeir  denuding  and  in- 
'wtinft,  except  merely  that  the  fee  of  tbe  daughter's  portion 
i' (or  the  children  of  their  bodies.  The  trustees  are  not  di- 
ircted  to  provide  for  any  subsequent  effect  of  tbe  non-existence 
of  inch  children,  and  therefore  I  am  not  for  their  putting  In 
uy  substitution  In  these  securities,  as  the  truster  has  not  dl- 
'cctcd  them  specifically  to  do  so.  I  cannot  say  that  the  ab- 
fcoce  of  such  substitution  makes  it,  that  as  to  the  fee  of  each 
pruvisioD.  the  testator  dies  intestate,  as  was  so  strongly  pleaded 
too,  even  if  we  had  borrowed  that  axiom  from  the  civil  law. 
For  it  appears  to  me,  that  he  has  disposed  of  the  fee  as  well  as 
tbe  liferent  of  each  child's  portion  of  his  estate,  by  giving  It  to 
the  children  of  tils  children.  Whether  this  be  effectual,  may 
depend  on  the  existence  of  such  children ;  hut  bis  disposition 
of 't  it  clear  in  their  favour  ;  and  depends  on  no  such  contin- 
E'ncy.no  bras  the  testing  on  it  goes.    In  short,  it  is  tested  on. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor: — 

"  Repel  the  claims  for  Mrs,  Kennedy,  for  Margaret  Stewart 
and  Dsniel  Stewart,  to  the  sums  which  might  have  been  claim- 
ed at  Iteiiin  by  William,  John,  and  Joanna  Stewart,  who  died 
in  popularity,  if  they  bad  survived  and  chosen  to  claim  such 
wjibsi  nathcr  than  the  provisions  directed  for  them  by  their 
father's  settlements  ■  Find  that,  in  now  investing,  in  terms  of 
tho  deeds  uf  settlement,  the  shares  ptovided  for  the  daughters, 


no  substitution  can  competently  be  added  to  the  directions  to 
invest  the  sums  to  and  in  favour  of  the  daughter  or  daughters 
of  the  said  James  Stewart  in  liferent,  for  their  liferent  use  al- 
lenarly,  and  to  the  child  or  children  to  be  lawfully  procreated 
of  her  or  their  bodies  in.  fee." 

Lord  Ordinary,  Ivory .— For  Trmtees,  Ty  tier ;  Patrick,  M'E  wen 
and  Garment,  W.S.  Agent:— Alt.  Dean  of  Faculty  (Anderson), 
Marshall,  Gordon,  Mure,  Millar;  John  A.  Macrae,  W.S.,  James 
M'Ewen,  W.S.,  Robert  Landale,  S.S.C.,  and  J.  and  D.  Bridges, 
W.B.  Agent:— W.  (7to*.— (W.G.T.) 

20th  December  1851. 
Second  Division. 

No.  71. — Jakes  Stormonth  Darling  (Mein's Trustee), 
Appellant,  v.  Mrs.  Jane  Alexander  or  Mein,  Respon- 
dent. 

Bankrupt — Sequestration — Husband  and  Wife — A  husband, 
by  antenuptial  contract,  diiponed  to  hit  atfe,  provided  Has  aimwrf 
ham,  "  the  inhale  lunathoid  furniture  then  belonging  to  Aim,  or 
ithich  he  might  acquire  and  UM  for  household  parpoeel  during 
the  tubtiitcnce  of  ike  marriage."  The  luuband  having  been  M- 
qaeetraUd,  and  died — Held  that  the  widow  wot  not  entitled  to  be 
ranked  on  the  eegueetrated  eitaie  for  the  value  oj  the  furniture. 

By  antenuptial  contract  between  the  parties,  the  late 
James  Mein,  cabinet-maker  in  Kelso,  disponed  to  the 
respondent,  in  case  she  survived  him — 
"absolutely,  the  whole  ho  use  hold -furniture  and  plenishing 
then  belonging  to  him,  or  which  he  might  acquire  and  use  for 
household  purposes  during  the  subsistence  of  his  marriage, 
including  silver-plate  and  heirship  moveables ;"  wblcb  provi- 
sion, with  the  other  provisions  In  her  favour,  were  accepted  of 
by  the  respondent  in  full  satisfaction  of  her  right  of  terce,/ut 
rehcta,  half  or  third  of  moveables,  and  every  other  legal  claim 

James  Mein  was  sequestrated  in  August  1850)  and 
died  in  February  following. 

Tbe  household-furniture  having  been  sold  by  the  trus- 
tee, the  bankrupt's  widow  claimed  to  be  ranked  on  the 
sequestrated  estate  as  a  creditor,  for  tbe  amount  of  the 
proceeds  of  the  sale. 

The  trustee  rejected  her  claim,  and  she  appealed  to 
the  Sheriff. 

The  Sheriff-subs  tit  ate  of  Roxburgh  (Craigie)  found — 
"That  although  no  preferable  jus  in  re  in  the  articles  of  furni- 
ture in  question  is  vested  in  the  claimant  by  the  contract,  yet 
that  a  jue  eriditi  is  thereby  conferred  upon  her,  entitling  her 
to  be  ranked,  along  with  the  other  creditors  of  the  bankrupt, 
far  the  value." 

The  trustee  appealed,  and  pleaded — That  under  the 
marriage-contract,  no  preferable  right  had  been  created 
in  the  respondent  to  the  furniture.  On  the  husband's 
sequestration,  his  whole  property,  including  tbe  furniture, 
passed  to  his  creditors,  and  no  obligation  remained  for 
the  widow  to  rank  upon. 

The  respondent  replied — The  contract  of  marriage 
was,  an  onerous  deed,  not  only  as  being  antenuptial,  but 
in  respect  the  wife  had  property  of  her  own  which  formed 
one  subject  of  it.  The  conveyance  was  per  verba  de  pre- 
tenti,  and  conferred  on  the  wife  a  jus  credit*,  on  which 
she  could  rank  like  other  creditors. 

Lord  Juitict-Cterk.—l  am  very  clear  we  must  sustain  this 
appeal.  The  husband  made  over  to  his  wife,  in  case  of  her 
survivance,  alt  his  household -furniture.  That  is  an  onerous 
contract,  and  gives  her  an  effectual  claim  against  ber  husband's 
estate  on  his  death,  but  not  against  his  creditors  during  his 
life.  What  takes  place  f  In  tbe  course  of  the  marriage,  the 
husband  is  sequestrated.  The  furniture  Is  sold,  and  then,  on 
his  death,  the  widow  comes  forward  and  claims  to  be  ranked 
for  the  value.  She  might  just  as  well  claim  to  be  ranked  for  tbe 
whole  liferent  rights  provided  to  her  by  the  same  contract. 

The  other  Judges  concurred. 
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The  Court  sustained  the  appeal,  altered  the  interlocu- 
tor, and  remitted  to  the  trustee  to  proceed. 

Authorities  job  Afpillast. — Campbell  c.  Stewart,  ISth 
Jane  1848.    Brown,  19th  Dec.  I860. 

AuTHOBlTIRS  'OR  BuPoNDBNT. — 1  Burton  on  Bankruptcy, 
146.    1  r'raser  on  Personal  and  Domestic  Relations,  769. 

Ad.  Neaves;  Davidson  and  Byrne,  W.S.  Agealt.  —Alt  G. 
Bell,  Young ;  Lockhart,  Morton,  Whitehead  and  Grelg,  W.S. 
AgenU.~-R.  Clerk.— (W.G.T.) 


20/A  December  1851. 

SlCOXD  DIVISION. 

No.  75. — The  Newry,  Warrenpotnt,  and  Rostrevor 
Railway  Company,  Pursuers,  v.  James  Graham, 
Defender. 

Dili  gen  re — Haver — Procera — Commission — Where  the  pureuer  in 
a  jury  trial  aiehed  to  examine  tat  defender  at  a  haver,  itho  ttat  in 
England,  and  vhoee  agent  elated  that  he  did  not  incur  where  he 
tons  to  be  found,  the  Court  ordained  the  defender  to  appear  before  a 
commit/toner  xn  London,  on  a  day  ttaled,—4he  epedficalion  of  docu- 
ment] called  for,  being  tent  to  tie  addreei  to  teldeh  hie  agent  tcae 
in  toe  to  write  him. 

See  ante,  vol.  niii.  pages  96, 116. 

This  was  an  action  to  recover  payment  of  calls. 

The  trial  having  been  fixed  for  the  vacation,  the  pur- 
suers now  stated,  that  they  were  desirous  to  examine 
the  defender  as  a  haver.  They  accordingly  prayed  the 
Court  to  grant  commission  for  taking  the  depositions  of 
havers;  and  as  they  did  not  know  where  the  defender 
was  to  be  found,  further  than  that  it  was  understood  he 
was  in  England,  they  suggested  that  the  commission 
should  be  directed  to  any  of  her  Majesty's  Justices  of 
Peace       " 


Lord  Juttice- Clerk. — lam  afraid  that  will  scarcely  do.  But 
If  the  agent  refuses  to  say  where  his  client  is,  there  ia  a  very 
abort  way  of  settling  the  matter.  We  can  coll  on  the  agent 
to  state  where  the  defender  is ;  and  accordingly,  before  the 
Court  rises  to  day,  we  shall  expect  the  agent  to  state  where 
Mr.  Graham  is.  and  on  what  day  he  will  be  ready  to  appear 
before  a  commissioner  to  be  examined  as  a  haver. 

On  the  rest  of  the  business  of  the  day  being  concluded, 
the  case  was  called  again,  when  it  was  stated  that  the 
agent  was  not  acquainted  with  the  exact  address  of  the 
defender. 

Lord  Juiiice-Ckrk. — IIow  docs  be  write  to  his  client,  then  f 
Pattimn  for  defender — He  addresses  to  the  house  of 
the  defender's  brother-in-law  in  London. 

Lord  Juitite-Clerk. — That  address  will  do,  then.  The  agent 
will  furnish  that  address  to  the  pursuers,  and  they  will  send 
the  specification  of  documents  to  that  address.  The  defender 
must  then  appear  before  any  commissioner  we  shall  appoint, 
or  abide  the  consequences. 

The  Court  pronounced  the  following  interlocutor: — 

"Grant  commission  to  James  Anderson,  Esq.  advocate,  whom 
falling,  to  Archibald  Graham,  Esq.  advocate,  or  William  Adam 
Loch,  Esq.  parliamentary  agent,  and  ordain  James  Graham,  the 
defender,  to  appear  before  the  said  commission  on  Friday,  the 
28th  day  of  December  instant,  to  be  examined  as  a  haver,  the 
specification  of  documents  to  be  sent  to  the  address  to  lie  fur- 
nished by  his  agent  in  the  cause,  on  or  before  the  23d  day  ot 
December  instant" 

Act.  Monro ;  Douglas  and  Johnston,  W.S.  Agt-nti.--.AU.  Pat- 
tlson ;  Patrick  Graham,  W.S.  Agent.— B.  Clerk— (W  .G.T. 


22d  December  1651. 
Glasgow  Ctbcdit. 
No.  76. — Her  Majesty's  Advocate  v.  Wiijjam 
Cameron. 
Theft — Amotlo — In  a  charge  for  itealing  a  watch,  it  teat  pnmd 
that  the  acctaed  had  made  a  match  at  the  guard-chain  which  re- 
tained the  u-alch  round  the  owner' >  neck,— that  the  accuied  did  not 
eueteed  in  breaking  the  chain,  or  making  off  milk  the  ytatek,  or 
any  part  of  the  artiekt, — but  the  aumer  eaore  that  the  teatch  rai, 
by  the  tug,  pulled  out  of  the  pocket,  hit  evidence,  howeoer,  not  bein} 
directly  confirmed.— Question,  Whether  Out  amounted  to  theft  t 

The  accused  was  charged  with  the  crime  of  theft,  "  in 
so  far  as"  he  "  did  wickedly  and  feloniously  steal,  and 
theftuously  away  take,  from  the  pocket  or  person  of  Ar- 
chibald Dove,"  upholsterer  in  Glasgow,  "a  silver  watch, 
the  property,  or  in  the  lawful  possession  of  the  said  Ar- 
chibald Dove." 

The  facts,  as  proved  by  Dove,  were, — 
That  he  and  a  companion  happened  to  be  in  Sallmirket  Street 
of  Glasgow  on  tbe  evening  of  the  theft,  and  were  attracted  inio 
Miller  Place  by  a  crowd  of  people.  Dove,  at  the  time,  bad  bis 
watch  in  his  waistcoat  pocket,  affixed  to  a  metal  guard-chain 
which  was  round  the  neck.  Soon  after  going  into  tbe  crowd, 
the  panel  seised  the  chain,  and,  by  a  tug,  attempted  to  break  it, 
and  carry  off  the  watch,  but  he  failed  in  so  breaking  the  chain; 
and  the  result  was,  that  the  watch,  still  attached  to  the  un- 
broken chain,  was  dragged  out  of  the  pocket,  and  fell  on  tl* 
breast  of  Dure,  who  caught  it  in  his  hand,  and,  iustanlly 
raising  the  cry  of  "  stop  thief,"  attempted  to  catch  the  panel. 

Dove's  companion  proved, — 
That  Dove  had  the  watch  on  him  at  the  time  of  the  attack, 
and  that  tie  saw  the  panel  tugging  at  the  chain,  and  then  de- 
camping; tiut,  [hough  expected  i<>  say  that  he  saw  the  watch 
out  of  the  pocket,  he  was  unable  to  remember  the  circumstance. 
An  officer  of  police,  however,  who  caught  the  panel  in  his  flight, 
not  half-a-dozen  yards  from  the  crowd,  proved  that  he  saw 
Dove  giving  chase  with  the  watch  in  his  hand,  as  if  he  had  not 
had  time,  or  presence  of  mind,  to  return  it  to  the  pocket  after 

This  was  the  case  for  the  Crown,  except  proof  of  several 
previous  convictions  for  theft. 

Mr.  Hill,  for  the  panel,  objected,  that  as  the  chain 
was  not  broken,  or  the  watch  detached,  the  case  did  not 
amount  to  theft,  but  only  to  an  attempt  to  commit  theft, — 
which  was  not  indictable. 

On  tbe  part  of  the  Crown,  it  was  maintained,  that  the 
amotio,  as  in  the  general  case  of  removing  things,  how- 
ever slightly,  was  complete,  by  the  removal  of  the  watch 
from  the  pocket;  that  it  was  of  no  consequence  that  tbe 
panel  was  prevented,  by  the  unbroken  chain,  from  carry- 
ing off  the  article,  any  more  than,  in  the  case  of  a  thief 
who,  after  removing  things  from  a  shelf  or  press,  is  caught 
in  the  room,  and  prevented  from  getting  away.  The  case, 
however,  of  Conolly,  Ayr  Circuit,  Oct.  1849,  (Lord  Jus 
tice-Clerk  Hope  presiding),  fixed  the  point.  There,  * 
precisely  similar  objection  was  taken  on  the  proof,  in  cir- 
cumstances identical  with  the  present,  and  repelled  by  the 
Court;  and  a  sentence  of  transportation  followed  on  a 
conviction. 

Lord  Colontay,  in  charging  the  jury,  said,  tliat  though  be  was 
prepared  to  state  tbe  principle  of  law  which  guided  the  point, 
he  thought  it  was  a  question  for  the  jury,  on  the  whole  (acta,  to 
say  whether  there  was  sufficient  proof  to  shew  that  the  panel 
was  in  possession  of  the  watch.  He  did  not  think  it  Wu enough 
tn  say  that  lie  bad  the  chain  in  his  band.  Were  the  jury  satis- 
fled  that  the  panel  removed  the  watch  from  the  pocket,  or  that 
he  hod  it  in  his  hand  for  any  period  however  short  ( 

The  jury  returned  a  verdict  finding  the  libel  not  proven. 
Lord  Colcmiay.—O.  Dingwall  Fordyce,  Adv.  Dep.— Alt.  Hill. 


1861.] 
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Z2d  December  1851. 
Bioa  Coubt  or  Jmmcuay. 

No.  77. — Johh  Simpson,  Swtpender,  t 

Crawford  and  George  Dill,  Respondent*. 
Suspension  ami  libera  Hon— J  urticiary— Statute  2  and  S  Will. 
IV.  c.  08 — Held  thai,  in  granting  a  warrant  to  die  the party  eon- 
plained  on  in  a  petition  founded  on  §  2  of  Ml  act,  the  warrant  mat 
bear,  m  conformity  with  the  provieiom  in  S  11,  thai  it  proceeds  on 
the  oath  of  a  credible  icitncs: 

On  lat  December  1851,  the  respondents,  Alexander 
Crawford,  writer  in  Lauder,  and  George  Dill,  residing 
there,  joint-procuratora  fiscal  before  the  Justice  of  Peace 
Court  for  the  district,  presented  a  petition  and  complaint 
founded  on  §  2°  of  the  act  2  and  3  Will.  IV.  e.  68, 
entituled,  "An  act  for  the  more  effectual  prevention  of 
trespasses  in  pursuit  of  game  in  that  part  of  Great 
Britain  called  Scotland,"— setting  forth,  "That  notwith- 
standing of  said  act,  John  Simpson,  farm-servant,  now 
or  lately  residing  at  Huntington,  in  the  parish  of  Lauder 
and  county  of  Berwick,  has  been  guilty  of  the  said  crime 
specified  in  the  said  statute,  actor  or  art  and  part,"  Ac; 
and  the  petition  concluded  with  a  prayer  to  the  Justices 
to  grant  warrant  to  apprehend  the  said  John  Simpson, 
and  bring  him  before  one  or  more  of  them  to  answer  the 
complaint ;  and  for  the  imposition  of  the  statutory  fine 
°f  ■£*>,  with  expenses, — failing  which,  for  imprisonment 
for  a  period  not  exceeding  two  calendar  months. 

The  following  warrant  was  granted: — 

"  Lauder,  1st  December  l$5\.— (faring  considered  the  foregoing 
petition,  grunt*  warrant  to  constables  of  Court  for  serving  a 
imny  iliereof.  and  of  this  deliverance,  upon  tlie  therein  designed 
John  Simpson,  and  for  citing  him  lo  appear  personally  to  answer 
to  it,  within  (he  Town -Ball  of  Lauder,  apon  Wednesday  the 
lOtli  dayof  December  current,  at  13  o'clock  noon,  and  for  citing 
witnesses  for  both  parlies  for  the  lame  time  and  place. 

"A.  VALBxea, /.P." 

Tn  obedience  to  this  citation,  the  suspender  appeared, 
and,  after  some  procedure,  was  convicted,  and  sentenced, 
on  10th  December,  to  pay  a  fine  of  £2 :  10s.,  with  17s.  6d. 
of  expenses,— failing  which,  to  be  imprisoned  for  two 
months. 


A  bill  of  suspension  and  liberation  having  been  pre- 
sented— 

Ogilvy  for  suspender-— The  whole  proceedings  were  ir- 
regular, and  fell  to  be  quashed  and  set  aside,  in  respect 
that  the  warrant  for  citing  did  not  bear  to  proceed  on 
the  oath  of  a  credible  witness,  as  required  by  §  1 1  of  the 
statute. f  This  was  a  statutory  proceeding,  and  was 
governed  by  the  rules  laid  down  in  that  section. — Smith 
v.  Forbes,  22d  July  1848;  Arkley's  Hep.  p.  508.  Eussell 
v.  Lang,  1st  June  1844;  2  Broun's  Hep.  p.  211. 

Penney  for  respondent — The  rule  laid  down  in  §  11 
only  applied  to  cases  where  the  proceeding  was  in  absence. 
Here,  the  suspender  voluntarily  attended  the  citation. — 
Philip  v.  Earl'of  KOBsIvn,  14th  June  1833,  supra,  vol.  v. 
p.  433.  Besides,  in  Smith's  case,  the  petition  was  founded 
on  §  1  of  the  statute,  and  the  warrant  granted  was  for 
apprehension. 

Lord  Juttioe-Clerk.— There  is  no  doubt  the  Court  must  jjive 
effect  to  this  suspension.  The  proceeding  is  entirely  nnder 
the  statute,  and  the  rule  laid  down  in  §  11  is  binding.  There 
Is  no  room  for  the  eonatruction,  that  it  only  applies  to  cases  in 
absence.  The  case  of  Philip  v.  Earl  of  Rosslyn  was  brought  un- 
der the  notice  of  the  Court  in  Smith  t>.  Fortio*,  and  I  remarked 
there,  that  the  circumstances  of  these  case*  were  quite  different 
Lord  liosaljn  had  seized  the  boy,  and  ho  was  kept  in  a  cellar 
for  tlie  night ;  be  was  afterwards  tried  on  $  1  of  the  act. 

Lord*  Cockbwn  and  loory  (the  other  Judges  present )  concurred. 
Suspend,  and  liberate,  with  expense*. 

For  Sinpmder,  Ogilry ;  John  Cogens.  W.S.  Agent— For  Re- 
tpandenti,  ifeuney  ;  Oibson-Craigs  and  Co.  W.S.  Agent*.— (F.H.) 

24(A  December  1851. 

Glasoow  Circuit. 

No.  TS.-'-Hkr  Majesty's  Advocate  b.  Edward 

Yatbs  and  Henry  Parses. 

Rape— Assault  with  In  tent  to  Ravish— On  an  indictment  charging 

rape,  a*  alto  assault  with  intent —  Verdict  of  a  jury  finding  the 

alternative  of  assault  with  intent,  proved,  on  a  girl  who  via*  a 

prostitute. 

Process — Criminal — Insanity — Rape — A  girl,  the  principal  wit- 

not  in  a  trial  Jar  rapt,  cr  assault  with  intent,  who  was  of  infirm 

mind  at  the  time  of  the  alleged  rape,  became  intone  a  few  dat/i  be- 


•  "That  where  any  person  shall  be  trespassing  on  any  land,  in  the  day-time.  In  search  or  pursuit  of  game  or  woodcocks,  snipes, 
quails,  landrails,  wild  ducks  or  conies,  it  shall  be  lawful  for  any  person  having  the  right  of  killing  the  game  upon  such  land,  or  for  the 
occupier  of  the  land,  or  for  any  gamekeeper  or  servant  of  either  of  them,  or  of  any  person  authorised  by  either  of  them,  to  require  the 
person  so  trespassing,  forthwith  to  quit  the  land  whereon  he  shall  be  so  trespassing,  and  also  to  tell  his  christian  name,  surname,  and 
place  of  abode;  and  in  case  such  person  shall,  after  being  so  required,  offend  by  refusing  to  tell  his  real  name  or  place  of  abode,  or  by 
giving  such  a  general  description  of  his  place  of  abode  as  shall  be  Illusory  for  the  purpose  of  discovery,  or  by  wilfully  continuing 
or  returning  upon  tlie  land,  it  shall  be  lawful  for  the  party  so  requiring  as  aforesaid,  and  also  for  any  person  acting  by  his  order 
and  in  his  aid,  to  apprehend  such  offender,  and  to  convey  him,  or  cause  him  to  be  conveyed,  aa  soon  at  conveniently  may  be, 
before  a  Justice  of  the  Peace ;  and  such  offender  (whether  so  apprehended  or  not),  upon  being  summarily  convicted  of  any  such 
offence  before  a  Justice  of  the  Peace,  at  the  instance  of  tlie  owner  or  occupier  of  such  land,  or  of  the  procurator- fiscal  for  the 
county,  or  proof  on  oath  by  one  or  more  credible  witness  or  witnesses,  or  confession  of  the  offence,  or  upon  other  legal  evidence, 
shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  £5,  aa  to  the  convicting  Justice  shall  seem  meet,  together  with  expenses 
of  process  :  Provided  always  that  no  person  so  apprehended,  shall,  on  any  pretence  whatsoever,  be  detained  for  a  longer  period 
than  Incite  hours  from  the  time  of  his  apprehension  until  he  shall  be  brought  before  some  Justice  of  the  Peace;  and  that,  if  be 
cannot,  on  account  of  the  absence  or  distance  of  the  residence  of  any  such  Justice  of  the  Peace,  or  owing  to  any  other  reasonable 
cause,  be  brought  before  a  Justice  of  the  Peace  within  such  twelve  hours  as  aforesaid,  then  the  person  so  apprehended  shall  be 
discharged  at  the  end  of  that  time,  but  may  nevertheless  bo  proceeded  against  for  his  offence  by  summons  or  warrant,  according 
to  the  provisions  hereinafter  mentioned,  as  if  no  such  apprehension  had  taken  place." 

t  "  That  the  prosecution  for  every  offence  punishable  by  virtue  of  this  act,  shall  be  commenced  within  three  calendar  months 
after  the  commission  of  the  offence ;  and  that,  where  any  person  shall  be  charged,  on  the  oath  of  a  credible  witness,  with  any  such 
offence  before  a  Justice  of  the  Peace,  the  Justice  may  summon  the  party  charged,  to  appear  before  himself;  or  any  one  or  two 
Justice*  of  the  Peace,  a*  the  case  may  require,  at'  any  time  and  place  to  be  named  In  such  summons ;  and  If  such  party  shall  not 
appear  accordingly,  then  (upon  proof  of  the  due  service  of  the  summons  by  delivering  a  copy  thereof  to  the  party,  or  by  delivering 
>  uch  copy  at  the  party's  usual  place  of  abode,  to  some  Inmate  thereat,  and  explaining  the  purport  thereof  to  such  inmate)  the  Jus- 
tice or  Justices  may  eftber  proceed  to  benr  and  determine  the  case  In  the  absence  of  the  party,  or  may  issue  his  or  their  warrant 
for  apprehending  and  bringing  such  party  before  him  or  them,  as  the  case  may  be ;  or  the  Justice  before  whom  thecharge  shell  be 
made,  may,  if  he  shall  have  reason  to  suspect,  from  information  upon  oath,  that  the  party  ia  likely  to  abscond,  issue  such  warrant 
in  the  first  instance  without  any  previous  summons." 


REPORTS  OF  CASES  DECIDED 


fort  the  trial.  The  cast  vent  to  trial  on  the  evidence  of  cyeteit- 
ntueit, — medical  evidence  being  led  to  thea  thai  ike  mi  unfit  to  be 
adduced  ae  a  witncti.  She  teal,  homier,  produced  for  identification, 
and  a  verdict  mat  returned  finding  the  panele  guilty  of  asiaull  with 

The  indictment  charged  the  panels  with  rape,  or  al- 
ternatively with  assault  with  intent  to  commit  rape,  at 
various  places  on  a  road  or  footpath  leading  from  Airdrie 
to  Calderbank,  on  the  night  or  morning  of  the  20th  or 
21st  October  last,  on  a  young  girl,  described  in  the  libel 
as  "  s.  person  of  infirm  intellect." 

The  case  went  to  trial.  The  evidence  material  to  the 
charge  consisted  of  the  testimony  of  three  eye-witnesses. 
The  import  of  it  generally  was — 

That  these  three  persons,  on  leaving  Airdrie  about  half-past 
11  of  the  evening  in  question,  were  met  by  the  panels,  who 
told  them  that  a  man  was  lying  nearly  murdered  on  the  foot- 
path referred  to,  and  that  they  were  going  to  the  police-office 
in  consequence.  The  three  waited  for  the  return  of  the  panels, 
who  ultimately  came  back,  stating  that  the  police  refused  to 
Interfere.  The  fire  then  proceeded  along  the  road,  and  on 
coming  to  the  spot  indicated  by  the  panels,  instead  of  finding 
a  man,  a  woman  was  found  lying  on  the  road,  quite  insensi- 
ble, and  as  if  dead,  with  her  person  exposed.  This  was  the 
girl  alluded  to.  One  of  the  three  got  some  water,  and  after 
applying  it,  she  revived,  and  called  out,  "  Save  me  from  these 
two  men," — the  two  panels  being  then  present ;  and  she  also 
complained  of  her  breast,  and  clung  to  the  three  for  protection. 
The  three  eye-witnesses  then  proceeded  to  help  her  along  the 
rood,  to  a  lodge  near  Qartlee  coal-pit  No.  3.  She  was  quite 
faint  and  exhausted;  and  as  they  were  going  along,  the  panels 
forcibly  took  possession  of  the  girl,  threw  her  down,  and  rolled 
above  her,  one  of  the  two  uttering  expressions  indicative 
of  a  criminal  intent  The  gtil  was,  however,  rescued  by  the 
three  witnesses  from  the  panels,  and  placed  in  the  lodge  re- 
ferred to,  (an  uninhabited  building),  and  there  left.  The  three 
proceeded  homewards,  bnt  they  hod  not  gone  far,  when  cries 
of  distress  from  the  lodge  brought  them  back.  There,  inside 
the  lodge,  one  of  the  panels  was  found  above  the  girl,  but,  on 
the  interposition  of  the  three,  the  girl  got  up  and  ran  out  She 
was  then  pursued  by  both  panels,  and  thrown  down,  ami  a 
scene  then  followed,  which,  as  described  by  the  witnesses, 
shewed  forcible  connection  by  both  panels,  who,  as  the  three 
witnesses  swore,  assisted  each  other  to  hold  the  girl,  and  ac- 
complish their  purpose  In  turn. 

The  girl  went  early  in  the  morning  and  complained 
at  the  police-office  in  Airdrie.  Her  dress  was  there  found 
completely  soiled  and  torn ;  and  by  the  medical  report 
(taken  de  rtcenti),  there  was  evidence  of  very  considerable 
violence  and  suffering,  and  dejection  of  spirits. 

Throe  or  four  days  before  the  trial,  the  girl  became  de- 
ranged, as  proved  by  two  medical  men  who  were  examined 
at  the  trial,  and  who  deponed,  that  she  was  not  then  in  a  fit 
state  to  give  evidence,  and  was,  besides,  previously  weak 
of  intellect.  They  however  stated,  that  they  thought  it 
probable  that  the  insanity  which  had  recently  supervened, 
might  not  be  permanent. 

In  these  circumstances,  Crown  counsel  did  not  adduce 
her  in  the  box,  but  simply  shewed  her  for  identification 
to  the  witnesses, — explaining  to  the  Court,  that  the  rea- 
son for  not  postponing  the  trial — a  course  which  might 
have  been  adopted — when  the  insanity  became  known, 
was,  that  besides  the  difficulty  of  knowing  whether  the 
insanity  might  not  be  permanent,  it  was  extremely  doubt- 
ful if  the  girl,  in  any  event,  and  at  the  best,  was  of  such 
mental  capacity  as  to  be  a  competent  examinable  witness 
at  any  time. 

Evidence  was  led  in  defence  as  to  the  character  of  the 
girl,  and  it  came  out  that  she  was  known  to  the  police 
as  a  street  -walker;  and  one  witness  expressly  swore,  that 
he  had  known  her  as  a  prostitute  for  years. 


It  was  maintained  on  the  part  of  the  Crown,  that  the 
evidence  was  conclusive  as  to  the  ofience  of  rape  hav- 
ing been  committed.  It  was  impossible  to  conceive 
consent,  both  from  the  nature  of  the  assault,  and  the 
state  of  exhaustion  in  which  she  was  during  the  whole 
time,  and  her  cries  and  screams  as  described  by  tbt 
eye-witnesses.  Further,  that  her  state  of  insensibility 
when  found  at  first,  together  with  her  cries  for  aid  against 
the  panels,  on  recovering  from  unconsciousness,  and 
her  then  clinging  to  the  three  for  protection,  and  ap- 
pealing earnestly  for  help,  were  strongly  illustrative  of 
extreme  violence  having  been  used  by  the  panels,  and 
want  of  consent  on  the  part  of  the  girl,  even  before  the 
witnesses  came  up.  In  regard  to  the  evidence  as  to  cha- 
racter, that  was  maintained  to  be  grossly  exaggerated; 
but,  even  if  true,  it  was  clear  law  that  a  rape  might 
be  committed  on  a  prostitute. 

In  defence  it  was  maintained,  that  as  the  principal 
witness  was  not  examinable,  the  trial  ought  to  have  beta 
postponed  j  that  great  hardship  arose  to  the  accused  from 
her  not  being  present;  and  that  it  was  therefore  to  be 
assumed,  that  if  she  had  been  examined,  she  would  hare 
stated  that  she  gave  consent.  The  conduct  of  the  eye- 
witnesses was  so  extraordinary  and  unmanly,  that  it 
tainted  their  evidence,  and  raised  the  presumption  that 
they  had  entirely  exaggerated  the  circumstances,  and  that 
they  could  not  be  relied  on.  Moreover,  the  character 
of  the  girl  was  such  as  to  imply  that  there  was  no 
forcible  connection. 

Lord  Co'antay  charged  the  jury  to  the  effect,  that  If  they  be- 
lieved the  eye-witnesses,  there  could  be  no  doubt  of  the  cha- 
racter of  the  assaults ;  but  considering  that  their  conduct  wis 
most  extraordinary,  in  standing  by  and  not  preventing  the 
outrage,  such  as  they  described  It,  it  was  for  the  jury  to  say 
If  they  could  altogether  be  relied  00,— especially  looking  at 
the  character  of  the  girl  as  spoken  to  by  the  witnesses  for  the 
defence,  and  that  it  was  during  darkness  the  alleged  acts  were 
oommitted,  when  possibly  the  witnesses  could  not  observe  so 
minutely  as  they  professed  to  state  oh  to  connection.  If  the 
Jury,  however,  believed  the  witnesses  to  the  effect  of  forcible 
connection  having  occurred,  then  rape  was  the  relevant  aud 
proper  charge,  whatever  tbo  character  of  the  girl ;  bnt  in  hi> 
opinion,  looking  at  her  proved  character-  -the  uncertainty  of 
vision  in  the  darkness  of  the  night — the  extraordinary  conduct 
of  the  witnesses — and  also  the  met,  that  neither  the  Court  nor 
the  jury  had  any  opportunity  of  knowing  from  the  girl  herself 
the  true  state  of  matters, — the  safest  course  for  the  Jury  pro- 
bably was,  to  find  assault  with  intent. 

The  Jury  returned  a  verdict  of  guilty  of  one  act  of 
assault  with  intent  to  ravish. 

Sentence — 18  months'  imprisonment  with  hard  labonr. 

Lord  Colons*? — Far  Cream,  G.  Dingwall  Fordycc,  Adv.  Den. 
Alt.  Logan.  

12th  January  1852. 

Bioh  Covbt  or  JosncuBT.* 

No.  79. — Johs  Park  and  others,  Complained  v.  The 

Right  Hon.  John  Hamilton  Dalrvmpls,  Eabj.  of 

Stair,  Respondent, 

Review — Jurisdiction — Civil  and   Criminal — Solway  Flnhery 

Act — Held  that  a  conviction  under  the  9th  section  of  tin*  act,  u 

not  reviewable  by  the  Court  of  Judiciary 

This  was  a  suspension  and  liberation  of  a  conviction, 
and  imprisonment  following  thereon,  obtained  against 
the  complainers  by  the  respondent  under  the  9th  section 
of  the  Solway  Fishery  Act,  44  Geo.  III.  c.  xli.,  entitled, 
"  An  act  for  the  better  regulating  and  improving  the  fish- 

0  lard  Justice-Clerk,  and  Lords  Wood  and  Colonuiy. 


IN  THE  COUBT  OF  SESSION,  Ac. 


aunty  < 

berland  and  the  counties  of  Dumfries  and  Wigton  and 
the  stewartry  of  Kirkcudbright,  and  also  the  fisheries  in 
the  several  streams  and  waters  which  run  into,  or  com- 
mnnicate  with,  the  said  arm  of  the  sea." 

The  respondent  is  heritable  proprietor  of  the  fishings 
in  the  Cross  Water  of  Luce,  which  runs  into  the  Solway. 
He  presented  a  petition  to  the  Justices  of  Peace  for  the 
the  county  of  Wigton,  setting  forth  sections  9  and  17  of 
(be  above  statute,  which  are  in  the  following  terms: — 

5  9.  "Thst  from  and  after  the  pausing  of  this  act,  if  any 
perm  or  persona,  not  being  the  owner,  occupier,  or  farmer  of  a 
Merj,  or  the  agent,  servant,  or  fisherman  of  some  owner,  occu- 
pier, or  former  of  a  fishery,  or  other  person  by  them,  aome  or  one 
of  [htm,  thereunto  lawfully  authorized,  shall,  anytime  or  timea 
:d  ilie  year,  by  any  ways,  means,  or  device  whatsoever,  take,  kill 
or  destroy,  or  attempt  to  take,  kilt  nr  destroy,  any  salmon,  grilse, 
■n  trout,  lalnion  trout,  or  whilling  otherwise  boriing,  or  any 
other  fish  whatsoever,  or  any  of  the  brood,  spawn,  or  fry  thereof, 
in  any  river,  rivulet,  brook,  stream,  pond,  pool,  or  other  water, 
milt-kad,  mill-dam,  sluice  or  cut,  which  runs  into,  or  otherwise 
cwmjonicates  with,  the  said  arm  of  the  sea,  every  such  person 
or  persons  shall  for  the  first  offence  forfeit  and  pay  the  sum  of 
a.  for  the  second  offence  the  aurn  of  £  15,  and  for  the  third  and 
every  oilier  offence  the  sum  of  £20,  and  shall  also  forfeit  and 
lute  the  fish  by  him  or  them  taken,  together  with  the  baskets, 
creels,  packages,  rods  and  lines,  nets,  and  all  and  every  engine  or 
■In  ice  whatsoever  which  shall  have  been  used  by  any  such  offen- 
ili-r  or  offenders,  in  the  taking,  killing  or  destroying,  or  attempt- 
ing lo  take,  kill  or  destroy,  aoy  such  fish, — to  be  distributed  and 
dupnged  of,  cut  in  pieces,  or  otherwise  destroyed,  in  the  manner 
herein  before  directed  with  respect  to  forfeitures  for  fishing 
•iihin  the  limes  hereby  prohibited." 

§  IT.  "That  in  case  sufficient  distress  or  distresses  shall  not  be 
farod,  or  such  penalty  or  penalties,  and  costs,  shall  not  be  im- 
nxouidy  paid,  that  then  It  shall  ana  may  he  lawful  for  any  such 
juSoe  or  justices  of  the  peace,  or  sheriff  or  stewart-depnte,  or 
tltir  substitutes,  or  other  magistrates  aforesaid,  and  he  and  they 
it  and  are  hereby  respectively  authorized,  empowered  and  re- 
quired, for  the  first  offence,  to  commit  every  such  offender  or  of- 
'■■■  ■iiJcrs  to  the  gaol  or  house  of  correction  for  the  county,  shire, 
tltwirtry,  division  or  place,  for  which  such  justice  or  justices 
sforetiid  shall  act,  for  any  time  not  exceeding  three  months,  nor 
feu  than  one  calendar  month,— for  the  second  offence,  for  any 
lime  not  exceeding  six  months,  nor  lei*  than  two  calendar 
ciomhj,— and  for  the  third  and  every  other  offence,  for  any  time 
piiteiceeding  nine  months,  nor  less  than  three  calendar  months, 
there  to  be  kept  at  bard  labour,  and  be  and  remain  without  bail 
or  mainprise." 
The  complaint  then  stated: — 

"Hut  notwithstanding  of  the  said  enactments,  John  Park  or 
Firxs.  blacksmith.  New  Luce,  John  Waugh  junior,  residing  in 
the  Tillage  of  New  Luce,  and  Hubert  Dickson,  also  residing  In 
the  said  village  of  New  Luce,  did  all  and  each,  or  one  or  other  of 
them,  in  violation  thereof,  on  Friday  the  18th  day  of  July  1851 
vein,  or  on  one  or  other  of  the  daya  of  that  month,  with  a  point- 
ft  stick  or  leister,  or  aome  other  weapon  to  the  petitioner  nn- 
kniwn,  take,  kill  or  destroy,  or  attempt  to  take,  kill  or  destroy,  a 
"limm,  grilse,  salmon  trout,  or  some  other  fish,  in  the  Croaj 
Water  of  Luce,  in  the  parish  of  New  Luce,  and  that  without 
leave  of  the  petitioner,  or  any  other  person  thereunto  lawfully 
■nihoriied  in  terms  of  aaid  act,  whereby  the  said  John  Park  or 
P'iks,  John  Waugh  junior,  and  Robert  Dickson,  hare  forfeited 
the  said  penalty  of  £&  sterling  each,  together  with  the  coats  of 

r  honours  to  consider  the  pre- 

.    summoning  the  aaid  John  Park 

•"  Parks,  John  Waugh  junior,  and  Robert  Dickson,  to  appear 
More  any  one  or  more  of  her  Majesty's  justices  of  the  peace 
for  the  county  of  Wigton,  at  such  time  and  place  aa  may  be 
filed  by  your  honours,  to  answer  to  this  complaint,  and  there- 
after to  fine  and  amerciate  each  of  them  in  the  aunt  of  £i  ster- 
1'rig,  with  the  coats  of  suit  and  prosecution,  in  terms  of  the  said 
ititnte,— and  foiling  payment  thereof,  to  grant  warrant  to  com- 
mit than  respectively  to  the  prison  of  Stranraer,  or  any  other 
legal  prison,  for  any  time  not  exceeding  three  months,  nor  leas 
than  one  calendar  month,  there  to  be  kept  at  hard  labour,  un- 


less the  aaid  respective  penalties  shall  be  sooner  paid ;  also  to 
grant  warrant  for  summoning  witnesses  for  both  parties." 
The  conviction  was  in  the  following  terms: — 

"The  Justices  having  considered  the  complaint,  with  the 
proof  adduced,  find  the  complaint  proven,  and  thereafter  fine 
and  amerciate  each  of  the  said  John  Park  or  Parks,  John  Waugh 
junior,  and  Robert  Dickson,  in  the  sum  of  £5  sterling  of  penalty, 
with  no  expenses;  and  failing  immediate  payment  thereof  to 
the  complainer,  grant  warrant  to  commit  each  of  the  aaid  John 
Park  or  Parks,  John  Waugh  junior,  and  Robert  Dickson,  to 
the  jail  of  Stranraer  for  the  period  of  three  months  from  thla 
date,  therein  to  be  kept  to  hard  labour,  unless  the  aaid  penalty 
shall  be  sooner  paid  :  Against  which  judgment  the  defenders  in- 
timated their  intention  to  appeal  to  the  next  quarter  sessions  of 
Wifttouihire."     (Signed)     "  Patrick  Maitlind,  J.P.    Joan 

M'HlOOAKT,  J.P.      NA1HL.  TiYlOR,  J.P." 

The  warrant  of  imprisonment,  after  setting  forth  the 
.  conviction,  and  stating  that  the  suspenders — 
"  hare  been  sentenced  and  adjudged  to  pay  and  forfeit  for  the 
aaid  offence  the  sum  of  £5  sterling  each  of  penalty,  the  said 
several  sums  to  be  paid  to  the  Right  Honourable  John  Hamil- 
ton Dalrymple  Earl  of  Stair,  the  complainer," 
proceeded  as  follows: — 

"And  whereas  the  said  John  Park  or  Parka,  John  Waugh 
junior,  and  Robert  Dickson,  have  failed  to  pay  down  to  the 
complainer  the  said  penalty  and  expenses,  in  terms  of  the  said 
statute,  warrant  ia  hereby  granted  to  commit  the  aaid  Jchn 
Park  or  Parks,  John  Waugh  junior,  and  Robert  Dickson  re- 
spectively, to  the  jail  of  Stranraer  for  the  period  of  three  months 
from  this  date,  unless  the  aaid  penalty  and  expenses  shall  re- 
spectively be  sooner  paid ;  and  warrant  also  to  the  keeper  of 
the  said  jail  to  receive,  detain,  and  liberate  them  accordinglv." 
(Signed)  "  Nathl.  Tatloh,  J.P.  Pais.  Maiujsd,  JJ>. 
John  MTaogart,  J.P." 

A  suspension  and  liberation  having  been  presented  on 


J.  M.  Bell,  for  respondent,  objected  to  the  competency 
of  the  bill  of  suspension,  on  the  ground  that  the  proce- 
dure before  the  Justices  was  not  criminal  procedure,  and 
therefore  not  reviewable  by  the  Court  of  Justiciary. 
There  are  four  things  which  shew  that  the  procedure  he 
low  was  not  criminal.  1.  The  complaint  proceeded  with 
out  any  concourse  by  the  procurator-fiscal  for  the  pub- 
lic interest.  2.  It  was  a  pure  case  of  contravention  of  a 
statutory  prohibition — a  mere  malum  prohibitum.  3.  It 
was  so  far  removed  from  the  nature  of  a  criminal  prose- 
cution, that  the  contravention  could  be  established  by  the 
oath  of  the  party  charged  with  it.°  4.  The  primary 
sanction  of  the  act  is  merely  a  pecuniary  penalty;  impri- 
sonment is  to  follow  only  if  the  fine  be  not  sooner  paid. 
Where  these  four  characteristics  concur,  this  Court  baa 
refused  to  interfere. — Macdonald,  Feb.  17,  1844;  2 
Broun's  Rep.  107.  Danlop  v.  Hart,  June  20,  1835; 
13  8.  D.  1173.  Philips,  Jan.  12, 1847.  Sommerville, 
June  1, 1844;  2  Broun,  220.  Addison,  July  22, 1848; 
ArUey's  Rep.  505.  Bobisou,  Feb.  16, 1837 ;  15  S.  D. 
672.    Campbell,  Nov.  22, 1847;  Arkley,  386. 

•  §  17.  "And  belt  further  enacted,  that  all  and  every  the  pe- 
cuniary and  other  penalties  and  forfeitures  hereby  inflicted,  may 
be  sued  for,  recovered  and  adjudged,  and  all  and  every  offence 
and  offences  against  this  act,  heard  and  determined  by  and  be- 
fore any  one  or  more  justice  or  justices  of  the  peace  within 
that  part  of  Great  Britain  called  England,  or  any  justice  or  jus- 
tices of  the  peace,  or  sheriff  or  stew  art-depute,  or  their  substi- 
tutes, or  magistrates  of  royal  burghs,  within  that  part  of  Great 
Britain  called  Scotland,  for  the  county,  shire,  alewartry,  division, 
burgh  or  place,  wherein  any  offender  or  offenders  against  this 
act  shall  be  or  reside,  or  wherein,  or  near  to  which,  the  offence 
or  offences  shall  be  committed,  by  and  upon  the  oath  or  affirma- 
tion of  one  or  more  credible  witnesses,  or  by  the  confession  of 
the  party  or  parties  in  England ;  and,  in  like  manner,  nr  by  the 
oath  or  oaths  of  the  parly  or  parties  themselves  in  Scotland. ' 


REPORTS  OF  CASES  DECIDED 


Logan,  for  suspenders,  cited  Clark  v.  Johnson,  M. 
11,818. 

Lord  Justice -Cfcr*.—Tlie  Court  are  of  opinion  that  this  ease 
it  decided  by  the  previous  cases. 

1  observe  thai  in  section  17  there  is  a  difference  between  tlie 
mode  of  proof  in  England  and  that  in  Scotland.  It  would  be 
very  difficult  indeed  to  view  at  proper  criminal  procedure,  a 
charge  which  can  be  established  by  the  ontii  or  t  tie  party. 

Objection  sustainetl,  and  bill  re/used  as  itieompclent. 

Act.  Sol.  Gen.  (Dens),  Logan;  John  Murray,  Junior.  S.S.C. 
Agent.— Alt.  Dean  of  Faculty  (Anderson).  J.  M.  Bell ;  Dundas 
and  Wilson,  C.S.  Agents.— N.  CVerifc— {F.H.) 

DIGEST  OF  ENGLISH  CASES. 
Alcock  v.  Royal  Exchange  Asschancb  Co. 
13  Q  B.  Reports,  292. 
Ship— Insurance— Evidence— Total  Lorn— When  a  ship  has 
been  stranded,  and  >old  by  tht  captain  as  a  total  loss,  and  the 
buyer  eucceedi  in  getting  her  of,  the  insurer,  to  ihea  that,  by  exer- 
dte  of  tound  judgment,  the  total  loll  might  ham  been  avoided,  may 
give  in  evidence  the  capttan'i  drunken  habiti, 
A  ship  was  insured  at  and  from  Alexandria  to  Trieste,  and, 
on  the  passage,  was  alleged  to  be  stranded,  bulged,  and  wholly 
lost  to  the  plaintiff,  who  waa  owner.  The  insurers  (defendants) 
pleaded,  that  the  ship  was  not  lost  in  consequence  of  the  perils 
of  the  seas,  and  the  issue  was  made  up  on  this  point.  Plain- 
tiJpTored  that,  70  miles  from  Alexandria,  the  ship  got  im- 
bedded  in  the  beach,  and  that  the  captain  was  advised  In- 
competent persons  to  sell  her  hull  to  some  Greeks  for  405  dol 
lars,  which  he  did.  She  was  got  off  and  repaired,  and  re-riggod 
In  all  for  7750  dollars,  and  afterwards  sold  for  6500.  Defendants 
proved  that  the  captaiu  was  in  the  habit  of  getting  drunk,  and 
was  drunk  when  he  left  Alexandria,  and  argued,  that  this  was 
competent  evidence  under  the  issue. — Doyle  t>.  Dallas,  1  Mos. 
•nd  Rob.  48 ;  Knight  v.  Faitty,  15  Ad.  and  Ell.  649.  The 
Oowt  held  the  evidence  admissible:  DenmanO.  J. — "Wethink 
the  defendants  were  at  liberty  to  prove,  that  the  judgment  ac- 
tually exercised  by  the  captain  was  entitled  to  no  respect  from 
the  jury,  whether  from  an  obvious  interest,  or  from  a  morbid 
state  of  mind,  such  as  is  often  superinduced  by  habit*  of  intoxi- 
cation. If  such  evidence  were  excluded,  we  must  also  exclude 
proof  of  insanity  in  the  captain,  or  Lhat  he  had  been  bribed  to 
abandon, — the  actual  position  of  the  ship  being  independent  of 
either, — as  well  as  that  the  surveyors  employed  were  incompe- 
tent persons.  Bat  the  opinion  formed  by  them,  as  well  as  that 
formed  by  the  captain,  most  have  some  weight,  if  unimpcached ; 
and  whether  impeached  or  not,  the  state  in  which  the  ship 
was  when  abandoned,  would  have  equally  required  to  be  proved 
to  tbe  satisfaction  of  the  jury." 

B.  v.  CiiAMtETrE,  13  Q.  B.  Reports,  447. 
Statute— Sale  of  au  Office. 
Defendant  and  others  were  indicted,  under  49  Geo.  IIL  e. 
120,  g  3,  which  makes  it  a  misdemeanour  to  receive  money  for 
any  "office,  commission,  place  or  employment,"  (including 
offices  under  the  East  India  Co.),  for  unlawfully  receiving 
money  for  nomination  to  a  cadetship  in  the  E.LC.B.  The 
nomination  was  in  the  form  of  a  presentation  by  a  director  to 
the  Court  of  Directors,  provided  the  presentee  shall  appear  to 
them  "  eligible,"  and  the  latter  must  afterwards  be  examined 
by  committee,  and  passed.  ■  This  nomination  only  gives  the 
party,  whon  examined  and  passed,  a  right  to  go  to  India  at 
bis  own  expense,  when  he  obtains  a  commission  on  landing ; 
but  before  that  time,  he  receives  no  pay  from  the  company, 
and  is  not  under  their  control.  It  was  objected  by  defendant, 
that  this  nomination  did  not  create  an  "  office,"  &c  (as  above), 
hut  only  conferred  an  inchoate  right  to  an  office,  and  no  offence 
was  proved  under  §  3.  It  was  replied  by  the  prosecution,  that 
the  cadetship,  which  entitles  to  the  commission,  was  at  least 
a  thing  to  which  an  "appointment"  may  be  made,  within  the 
meaning  of  the  clause.  The  Court  held  the  case  within  the 
statute.  Dentnan  C.  J. — "  It  is  clear  that  the  directors  have  the 
power  to  nominate,  and  that  here  the  "directors'  nomination" 
was  made.  It  is  true  there  was  annexed  a  proviso  as  to  eligi- 
bility ;  but  all  nominations  are  subject  to  that  condition.    We 


must  consider  the  object  of  the  enactment,  which  waa  to  pre- 
vent all  corrupt  bargains  for  the  sale  of  patronage,  in  matters 
of  public  concernment.  And  we  think  the  words  *'  place  and 
employment"  are  sufficiently  general  to  comprehend  this,  and 
every  other  advantageous  position  that  the  party  can  gain  by 
spucilic  thing." 


Cleave  v.  Jones,  20  Law  J.  (Ex.  Chamber),  238. 
Prescription — Paying  Interest  Bars — It  ie  n«r  held,  that  a  verbal 

or  arilten  admission  of  hating  paid part  oj the  principal,  or  intertsl 

of  a  debt,  more  than  rix  years  old,  bare  preemption. 

&  debt  accrued  in  1840.  Tbe  debtor  had  entered  in  her 
account  book,  inter  alia—  "1848.  Cleaves  interest  on  £350— 
£17  :  10s."  Plaintiff  brought  an  action  of  debt,  to  which  defen- 
dant pleaded  prescription.  Plaintiff  put  in  evidence  the  above 
extract,  which  was  in  defendant's  handwriting,  to  which  defen- 
dant objected,  that  she  had  not  signed  it  according  to  9  Geo. 
IV.  a  14,  §  1.— Willis  o.  Newham,  8  Yonnge  and  Jervis,  618 

The  Court  held  signature  unnecessary:  Camj&dlC.  J.  saying— 
"  The  time  has  come  when  Willis  v.  Newhnm  must  be  overruled. 
Before  tbe  statute  9  Geo.  IT.  c.  14,  there  were  three  modes  vf 
barring  prescription — 1.  an  acknowledgment  by  words ;  2  a 
promise  by  woids;  8.  proving  Ihe  payment  of  patt  of  the  prin- 
cipal or  interest  We  think  the  statute,  which  requires  the 
acknowledgment  or  promise  to  be  in  writing,  and  signed  by 
the  party  liable,  confines  itself  to  these  first  two  modes,  leav- 
ing the  third  precisely  as  it  was." 

R.  v.  Povser,  20  Law  J.  (Cr.  Appeal),  191. 

Belling  Clothes  on  Commission — Pawning  Part—larceny. 

The  prisoner  was  employed  to  go  about  and  sell  clothes  by 
a  tailor,  who  fixed  the  price  of  each  article  separately.  When 
a  sale  was  effected,  tbe  money  waa  to  be  paid  over  to  the  tailor, 
who  wsj  to  allow  3t.  in  the  pound  for  the  trouble  of  hawking. 
The  prisoner  took  a  parcel  of  these  goods  on  the  above  terms, 
but,  instead  of  selling,  pawned  a  portion  of  them,  and  there- 
after fraudulently  converted  the  rest  to  his  own  use.  The  pri- 
soner's connsel  contended,  at  tbe  trial  for  larceny,  that  tbe 
engagement  between  prisoner  and  his  employer  was  in  the 
nature  of  a  separate  contract  as  to  each  article,  and  that,  by 

E awning  some  of  these  articles,  the  prisoner  did  not  destroy 
is  title  to  the  possession  of  the  rest,  as  bailee — that  it  was  not 
like  the  case  of  a  currier  breaking  bulk,  for  the  latter  baa  no 
right  to  open  parcels,  while  the  prisoner  had  this  right. 

The  Court  held  otherwise  :  Campbell  C.  J. — "Though  the 
parcel  was  composed  of  separate  articles,  to  each  of  which  a 
separate  price  was  affixed,  still  it  seems  to  me,  that  there  was 
but  one  bailment  of  all.  It  has  long  been  settled,  that,  when 
any  tortious  act  determines  the  bailment,  the  subsequent  ap- 
propriation of  any  part  of  the  parcel  amounts  to  larceny." 

R.  v,  Sam.  Hill,  20  Law  J.  (Cr.  Appeal),  224. 
Witness — Admissibility — Lunatic. 
The  prisoner  waa  tried  for  manslaughter  of  a  lunatic  patient 
in  an  asylum  of  which  he  bad  charge.  Another  patient  was 
called  as  a  witness,  and  he  was  objected  to,  as  having  a  delu- 
sion about  spirits.  Before  being  sworn,  be  waa  asked  by  the 
hostile  connsel  certain  questions;  and  he  said,  inter  alia,  "1 
have  a  spirit,  and  20,000  of  them :  AU  are  now  In  my  body, 
and  round  my  head — they  apeak  to  me  incessantly — they  are 
speaking  to  me  now,"  &c.  He  was  then  sworn,  and  gave  a 
connected  and  rational  account  of  the  transaction  he  witnessed. 
On  criminal  appeal,  it  was  argued  he  waa  incompetent;  but 
the  Court  held  he  was  not:  Campbell  C.  J.— "This  question 
has  never  yet  been  solemnly  decided  after  argument,  but  I 
have  no  doubt  on  the  subject.  The  proper  rule  is,  that  if  there 
lie  a  delusion  in  the  mind  of  a  party  tendered  as  a  witness,  it 
is  for  the  Judge  to  see  if  he  has  a  sense  of  religion,  and  under- 
stands the  nature  of  an  oath ;  and  then,  if  the  Judge  admits 
him,  it  is  for  the  jury  to  say  what  degree  of  credit  is  to  be 
given  to  his  testimony.  Here  the  witness  kuew  the  nature  of 
an  oath,  and  was  sensible  on  all  points,  except  that  about 
spirits.  No  doubt,  before  he  is  sworn,  the  Innatic  may  be 
cross-examined,  and  evidence  may  be  called  to  show  that  be 
labours  under  suoh  a  diseased  state  of  mind  as  to  be  inadmis- 
sible ;  but,  in  the  absence  of  such  evidence,  he  is  prima  fiicie 
admissible." 


1851.] 


IN  THE  COURT  OF  SESSION,  Ac. 


20th  December  1851. 

Second  DlVISlO*. 

So.  80. — James  Cdthbertsos  and  others,  Punuert,  v. 

Robust  Yoircra  of  Colinswell,  Defender. 
Right  of  Way — Public — Proof— Issoe — Jury  Cause— 7n  an  ac- 
tion at  the  instance  of  inhabitant!  of  the  royal  burgh  ofB.,  which 
went  to  trial  on  the  iteue,  whether  there  Flitted  a  public  right 
of  footmy  from  that  burgh,  through  the  defender' i  lande,  to  the 
tcettern  extremity  thereof,  and  thence  proceeding  to  S.  and  to  the 
village:  of  A.,  or  to  one  or  more  of  them :  Cimmulaneu  in  tthich — 
Held,  1.  That  it  vajt  atgteient  fire  the  puriuere  to  prone  that  there 
exietod  a  public  road  to  S.,  and  that  it  woe  not  ncctuary  to  prone, 
that  S.  neat  a  public  pkcc.nur.  ruppotingit  not  lobe  a  public  place, 
vhut  meant  of  eat  the  public  had  therefrom  to  a  public  place.  2. 
That  in  coimdering  what  warn  the  road  put  in  itme,  the  tune  alone 
eould  be  looked  at.  and  it  teat  not  competent  to  refer  to  the  record 
in  construing  the  meaning  oftheinut.  Qnestian,  Whether  it  it 
essential  to  a  public  rood,  that  it  thaU  terminate  at  each  end  in  a 
public  place  t 
See  ante,  vol.  xxii.  p.  152,  and  vol.  xxiii.  p.  587,  627. 
The  Tillage  of  Aberdour  lies  about  three  miles  west  of 
the  burgh  of  Burntisland,  on  the  north  shore  of  the  Frith 
of  Forth. 

The  defender's  lands  of  Colinswell  lie  west  of  Burnt- 
island,between  that  town  and  Starleyburn,  being  bounded 
on  the  south  by  the  sea-shore. 

The  land  between  the  western  extremity  of  the  de- 
fender's property  and  Starleyburn  belongs  to  the  Carron 
Company,  and  that  between  Starleyburn  and  Aberdour 
is  the  property  of  Lord  Morton. 

The  present  was  a  summons  of  declarator  at  the  in- 
stance of  certain  inhabitants  of  Burntisland,  which  set 
forth,  that  for  time  immemorial,  there  had  existed  a 
public  right  of  footway  leading  from  the  burgh  of  Burnt- 
i&Jand — 

"  along  or  near  to  the  sea-share,  or  top  of  the  Ben-beach,  west- 
wards by  Starleyburn,  nod  Starleyburn  shipping  port  or  har- 
bour, to  the  Tillage  and  barony  of  Aberdour :  That  the  said 
public  right  of  way.  footpath  or  road,  branches  off  from  the 
turn  pike-road  leading  out  of  Burntisland  northwards,  and  runs 
along  the  south  side  of  Qed's  Hill  and  the  lands  of  Colinswell, 
and  a them,  now  belonging  to  the  defender,  westwards  hy  Star- 
leyburn barbonr  to  Aberdour,  and  which,  in  so  far  an  it  passes 
along  the  sooth  side  of  the  defender's  said  lands,  extends  to 
■bout  933  yards  in  length  :  That  the  said  public  light  of  way, 
footpath  or  access,  was,  and  is,  an  established  lino  of  communi- 
cation adapted  fur  and  used  by  foot-passengers,  and  forms  an 
eaxy,  expeditions,  and  commodious  rood  betwixt  the  burgh  of 
Burntisland,  the  Kirktown,  and  Aberdour,  and  intermediate 
pta  ces,  to  nil  persons  passing  to  or  from  either  extremity." 
The  summons  concluded  to  have  it  found — 
"  That  the  foretold  right  of  way,  footpath  or  rood,  is  a  public 
right  of  way,  footpath  or  rood." 

Certain  inhabitants  of  Aberdour  at  the  same  time 
raised  a  summons  against  Lord  Morton  to  have  it  found 
that  there  was  a  public  right  of  way  from  Aberdour 
through  his  lands  to  Burntisland. 

The  turnpike-rood  from  Burntisland  to  Aberdour  runs 
parallel  to  the  roads  churned,  somewhat  higher  up  from 
the  sea-beach. 

The  present  case  went  to  trial  on  the  following  issue  :— 
"  Whether,  for  forty  years  and  upwards,  prior  to  the  year  1827, 
or  for  time  Immemorial;  there  existed  a  public  right  of  way  for 
font-pamenp-n,  from  tbe  Kirktown  of  Burntisland,  and  harbour 
and  royal  bn-gh  of  Burntisland,  or  one  or  more  of  them,  lead ini( 
we-stwards,  along  or  upon  the  margin  of  the  sea- beach,  through 
the  defender's  lands,  to  ths  western  extremity  thereof,  ond 
thence  proceeding  to  Starleyburn  port  and  harbour,  and  to 
the  port  and  harbour  and  old  and  new  village*  of  Aberdour, 
or  to  one  or.  more  of  them  f" 

The  pursuers  led  evidence  to  shew,  that  the  public  had 
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been  in  use,  for  time  immemorial,  to  proceed  from  Burnt- 
island through  the  defender's  lands  to  Starleyburn,  and 
then  crossing  up  to  the  turo pike-road,  to  go  on  to  Aber- 
dour without  passing  through  Lord  Morton's  grounds. 

The  defender  having  concluded  his  evidence,  and  the 
Judge  having  delivered  his  charge,  the  defender  excepted 
to  his  Lordship's  direction — 

"1.  In  so  far  as  his  Lordship  directed  the  jury,  that  the  pur. 
soots'  cose,  under  the  words  of  the  issue,  did  not  render  it 
necessary  for  them  to  prove  a  right  of  footpath  through  tha 
grounds  or  policy  of  Lord  Morton,  to  the  port  and  harbour  or 
the  old  or  new  villages  of  Aberdour. 

"  2.  In  so  for  as  his  Lordship  directed  the  jury,  that  it  was 
sufficient  if  a  public  right  of  way  should  be  established  toStsr- 
leybarn. 

"8.  In  so  far  as  his  Lordship  directed  the  j  ary,  that  to  sup. 
port  such  public  right  of  way,  it  was  not  necessary  tbat  Star- 
leyburn port  and  harbour  should  have  existed  for  forty  years 
prior  to  1827,  and  that,  if  the  norland  harbour  of  Starleyburn 
!s  the  private  property  of  Lord  Morton,  that  fact  wonld  be  do 
answer  to  the  pursuers'  claim  of  a  right  of  way,  if  proved  in 
point  of  fact 

"  4  In  so  tar  as  his  Lordship  directed  the  jury,  that  the  right 
of  way  claimed  would  be  completely  established  for  the  pur- 
suers, as  against  the  present  defender,  if  foot-passengers  using 
that  right  of  way  could  and  did  proceed  from  Starleyburn  to 
the  harbour  or  village*  of  old  and  new  Aberdour  by  the  high 
road,  without  going  through  Lord  Morton's  policy  grounds ; 
and  that  even  if  the  pursuers  should  fail  in  proving  in  this 
action  any  right  of  wny  through  such  policy  grounds— a  right 
which  they  could  not  vindicate  or  make  effectual  in  this  pro- 
cess— still  the  right  of  way  might  be  fully  proved  and  found  by 
the  jury  as  far  as  Starleyburn,  if  parties  from  tbencc  could  and 
did  proceed  by  the  rood  to  Aberdour,— supposing  any  such 
exit  from  Starleyburn  is  necessary  in  point  of  law. 

"  And  further,  the  defender  excepted  to  the  Judge's  charge, 
in  so  far  as  his  Lordship  declined,  when  requested  by  the  de- 
fender, to  direct  the  jury  in  point  of  law — 

"  5-  That  it  was  necessary  for  the  pursuers,  in  orderto  entitle 
them  to  a  verdict  under  the  issue,  to  prove  either  that  Starley- 
burn hod  been  a  public  place  for  forty  years  prior  to  1827,  or 
to  prove  a  public  right  of  way,  for  tbat  period,  along  the  sea* 
beach,  through  Lord  Morton's  grounds,  from  Burntisland  or 
Kirk  ton,  to  the  port  and  harbour  or  the  old  or  new  villages 
of  Aberdour. 

"  6.  That  ft  is  not  competent,  under  the  hams  and  record,  to 
return  a  verdict  finding  a  public  right  of  way  from  Burntis- 
land or  Kirktun  to  Starleyburn  port  and  harbour,  and  thence 
to  the  highway,  and  thence  by  the  highway  to  the  port  and 
harbour  or  old  or  new  villages  of  Aberdour ;  but  If  it  be  com- 
petent, that  there  was  In  law  no  evidence  to  go  to  the  jury  of 
such  a  right,  for  forty  years  prior  to  1827  ;  and, 

"  7.  That  evidence  of  the  interruption  of  the  right  of  way 
claimed,  for  twenty,  two  years  after  1827,  acquiesced  In  hy  the 
public  for  that  period,  is  sufficient  in  law  to  exclude  such  right 
of  way  on  the  part  of  the  public. 

"8.  And  farther,  ia  so  tar  as  his  Lordship  directed  the  jury, 
that  if  evidence  was  given  to  them,  satisfactory  to  their  minds, 
of  the  existence  of  a  public  foot-path,  as  tar  back  as  the  memory 
of  living  witnesses  could  be  expected  to  extend— although  such 
testimony  did  not  either  in  any  instance,  or  only  in  afew  cotes, 
go  back  distinctly  as  tar  as  forty  years  prior  to  1827 — it  was 
competent  for  thu  jury  to  presume,  and,  when  the  evidence 
was  consistent  and  uncontradicted,  the  jury  ought  in  point  of 
law  to  presume,  from  snch  proof  of  the  exercise  of  a  right  of 
way,  uninterrupted  so  far  bock  as  living  testimony  can  go,  a 
previous  enjoyment  corresponding  to  the  manner  in  which  it 
hod  been  enjoyed  during  the  period  embraced  in  the  evidence, 
UintUelfaotudactorytothemaa  to  that  period;  and  that  ths 
defender  was  not  entitled  to  the  verdict,  on  the  ground  that 
thu  evidence  so  laid  before  them  did  not  positively  apply  to 
the  first  years  of  that  period  of  forty  years — supposing  thai  the 
testimony,  in  their  opinion,  did  not  directly  reach  to  these 
earlier  years. 

"  And  the  defender  con  tended,  that  the  Judge  ought  to  have 
directed  the  Jury,  that,  having  regard  to  the  circumstances  of 
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years  prior  to  1827,  and  that  the  pursuers  bad  acquiesced  In  a 
possession  advene  to  their  alleged  right  since  some  years  be- 
fore 1827,  ot  at  all  events  since  1827,  evidence  of  possession, 
abort  of  forty  yean  before  1827,  was  not  sufficient  in  law  to 
raise  any  presumption  which  entitled  the  jury  to  find  a  ver- 
dict affirmative  of  the  issue." 
The  jury  returned  the  following  verdict: — 
"  That  for  forty  years  and  upwards  prior  to  the  year  1827, 
or  for  time  immemorial,  there  existed  a  public  right  of  way 
lor  foot-passengers  from  the  Kirktoo  of  Burntisland,  and  har. 
bonr  and  royal  burgh  of  Burntisland,  leading  westwards  along 
or  upon  the  margin  of  the  sea-beach  to  the  north  of  the  place 
where  the  defender  has  erected  a  bath-house,  through  the  de- 
fender's lands,  to  the  western  extremity  thereof,  and  thence 
proceeding  to  Starleyburn  port  and  harbour,  from  which  place 
such  foot-passengers  could  and  did  proceed  to  the  port  and 
harbour  and  old  and  new  villages  of  Aberdour." 

The  case  having  now  come  before  the  Court  on  the 
bill  of  exceptions — 

The  defender  pleaded- -A  public  road  must  terminate 
at  each  end  in  a  public  place.  Starleyburn  was  not  ad- 
mitted, and  had  not  been  proved  to  be  a  public  place.  The 
Cuers,  therefore,  were  bound  to  shew,  that  fromStarley- 
.  they  had  the  means  of  proceeding  to  Aberdour,  which 
was  admittedly  a  public  place.  But  the  pursuers  had 
no  means  of  proceeding  thither,  for  there  was  no  public 
way  through  Lord  Morton's  grounds;  and  though  it  was 
said,  that  from  Starleyburn  passengers  might  reach  the 
highway,  and  thus  proceed  to  Aberdour,  that  was  not  a 
right  of  way  which  could  be  proved  in  this  trial.  For, 
on  construing  the  issue  by  the  record,  it  was  clear  that 
the  right  of  way  intended  to  be  put  in  issue  was  one 
from  Burntisland  to  Starleyburn,  and  thence  proceeding 
to  Aberdour  through  Lord  Morton's  grounds— 2  Stair, 
7.  10.  Rodgers  v.  Harvie,  27th  Feb.  1830:  4  Murr. 
p.  28. 

The  pursuers  answered — It  was  not  competent,  in 
construing  the  issue,  to  make  any  reference  to  the  re- 
cord or  previous  proceedings  in  the  case.  The  issue 
must  be  taken  by  itself;  and,  under  it,  all  the  pursuers 
had  to  prove  was  a  public  way  through  the  defender's 
lands,  and  thence  to  Starleyburn  or  to  Aberdour.  Star- 
leyburn was  a  public  place,  for  it  was  a  point  on  the 
seashore.  But  whether  it  was  public  or  not,  was  a  mat- 
ter of  no  consequence,  for  all  the  defenders  required  to 
prove,  was  a  public  way  through  the  defender's  lands  to 
it.— Berry  v.  Wilson,  1st  Deo.  18*1;  House  of  Lords. 
Oswald  v.  Laurie,  5  Murr.  p.  6. 

Lord  Justia.  Clerk. — I  have  been  requested  by  my  brethren, 
before  they  proceed  to  advise  this  case,  to  state  generally  the 
views  of  law  under  which  I  gave  the  directions  now  excepted 
to  ;  and  I  am  the  more  desirous  to  adopt  this  course,  because 
I  could  not  but  observe,  that  the  pursuers  did  wish  to  take 
more  from  the  verdict  than  they  were  entitled  to,  and  to  evade 
some  points  ot  law  which  they  must  grapple  with  before  they 
can  get  clear  of  the  objections  stated. 

In  the  fint  place,  with  regard  to  the  terms  of  the  issue,  they 
do  not  seem  to  have  undergone  much  discussion  at  the  time 
they  were  settled,  and  I  lay  aside  altogether  the  statements  of 
parties  as  to  the  alleged  understanding  as  to  what  they  were 
to  be  entitled  to  nnder  It,  and  I  take  the  issue  just  in  the 
terms  in  which  I  find  it.  Now,  in  doing  so,  I  may  say  that, 
witRBoWfNstjg  Unpractical  object  of  trial,  no  party  can  be 
™_*r^,i  4.,  „!..-&  xki — ( jg  necemary  k,  establish  his  case, 

IB  may  be  found  to  go  further.   So, 
Vll  that  tbe  pursuers  are  required  to 
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can  shew  an  exit  somewhere,  or  that  it  terminates  in  a  public 
place.  Now,  no  doubt  it  would  not  be  expedient  merely  to  put 
to  the  jury,  act  was  done  however  in  the  case  ol  Shirreff,  whether 
there  existed  a  public  right  of  footpath  through  the  defender's 
lands.  1  think  the  path  should  be  more  distinctly  described.  Tf, 
after  passing  through  the  lands  of  the  defender,  it  went  to  the 
sea,  or  along  tho  beach,  or  whatever  its  character  ma;  be,  that 
ought  to  be  described ;  but  it  docs  not  follow  that  there  shall 
lie  what  is  called  a  pnblic  place  at  both  ends,  though  a  termina- 
tion is  neceieary  for  description.  Then,  no  doubt,  the  issue  goes 
on,  "thence  proceeding  to  Starleyburn  port  and  harbour,  and  to 
the  portend  harbour  and  the  old  and  new  villages  of  Aberdour, 
or  one  or  more  ofthtm."  Now,  I  take  it  as  a  clear  point  in  the  con- 
struction, and  itwas  latterly  admitted,  that  the  words  out  orstort 
apply  to  Starleyburn  as  well  as  Aberdour,  and  I  cannot  doubt 
that  the  Words  i/itnce  proceeding  do  relate  to  a  public  right  of  foot- 
path, as  going  on  to  those  places,  and  not  to  passengers  as  pro- 
ceeding there.  In  the  opening  of  the  pursuers,  not  much  was 
said  as  to  the  character  of  the  footpath  through  Lord  Morton's 
grounds,  and  I  was  not  prepared  for  so  much  evidence  on  that 
point  as  came  ont  in  their  case.  Then  tbe  defender  undertook 
to  prove  that  there  was  no  public  right  of  way  through  Lord 
Morton's  policy  grounds  at  all ;  that  there  were  gates  here  and 
there,  which  were  constantly  kept  locked  ;  that  the  lands  were 
all  enclosed,  and  that  there  was  no  path  there  which  had  not 
been  made  before  the  beginning  of  the  century  by  the  Morton 
family,  as  part  of  their  policy  walks.  Proceeding  in  this  way, 
the  defender  urged,  that  if  there  was  no  right  of  way  through 
Lord  Morton's  grounds,  be  was  entitled  to  a  verdict  in  his 
favour,  and  that  the  pursuers  could  not  prove  that  there  was 
a  public  right  of  way  through  the  defender's  grounds,  if  he 
proved  there  was  none  through  Lord  Morton's.  That  struck 
me  as  a  strange  way  of  putting  the  case.  It  seemed  ex- 
traordinary that  the  defender,  supposing  it  established  a  *j- 
poth/ii  that  the  public  had  enjoyed  a  footpath  through  bis 
grounds,  should  answer  that  by  shewing  that  there  was  no 
footpath  through  Lord  Morton's.  I  thought  it  very  likely 
that  the  jury,  if  I  had  left  that  part  of  the  case  with  tbem, 
would  have  found  that  there  was  no  right  of  way  through  Lord 
Morton's  grounds;  and  yet  how  absurd  would  that  have  been, 
if,  in  the  action  against  Lord  Morton,  it  had  been  proved  that 
there  was  a  right  of  way  through  his  Lordship's  grounds.  I 
had  therefore  to  consider, — supposing  the  defender  proves  there 
Is  no  right  of  way  through  Lord  Morton's  grounds,  is  that  an 
answer  to  tho  pursuers'  case  f  That  tbe  defender  relied  on 
that  point,  is  proved  by  the  fact,  that  after  I  told  him  I  held 
it  would  not  make  out  his  case,  he  felt  it  unnecessary  to  lead 
evidence  that  there  was  uo  path  through  his  own  grounds.  But 
what  I  had  to  consider  was,  whether  the  pursuers  were  bound 
to  prove  that  there  was  a  public  way  through  Lord  Morton's 
grounds — whether  that  was  a  necessary  and  essential  part  of 
their  case  under  this  issue.  Now,  thojfrii  thing  that  struck  me 
was,  how  can  I  call  on  these  parties  to  establish  this  as  a  fun- 
damental part  of  their  case,  when  the  proof  of  it  will  not  esta- 
blish the  right  to  go  through  Lord  Morton's  grounds,  for  Lord 
Morton  was  no  defender  in  this  case  (  Then.  teamdJy,  la  it  in 
the  least  Incompetent  for  the  pursuer,  nnder  this  lame,  to  prove 
no  more  than  a  public  right  through  the  defender's  lands  F  If 
it  necessary  for  him  to  prove  tbe  issue  to  the  full  extent  of 
that  which  he  Bet  forth  in  the  issue  ?  It  was  not  a  question 
of  what  it  was  necessary  fur  him  to  prove  to  obtain  a  judg- 
ment in  the  case.  I  need  not  remind  your  Lordships  of  tbe 
difference  between  that  and  the  question,  what  a  party  may 
prove.  In  the  late  case  of  Flowerdew,  malice  was  mentioned 
in  the  issue,  but  it  was  nut  necessary  for  the  case  to  prove  ft, 
and  it  was  not  gone  into.  Just  so  in  a  case  of  fnct ;  tbe  issue 
may  go  beyond  what  is  necessary  for  a  party  to  gain  his  case, 
and  he  need  not  go  into  that  matter.  I  stated  these  as  my 
views,  and  tbe  defender  thereupon  said  he  would  trouble  the 
Jury  with  no  further  evidence,  and  accordingly  no  evidence 
was  led,  as  to  tbe  right  of  way  through  Young's  lands, — which 
shews  how  completely  the  defender  had  relied  on  the  proposi- 
tion, that  the  pursuers  must  prove  a  public  way  through  Lord 
Morton's  grounds.  Now,  my  direction  to  the  jury  {£ztq».  1) 
was,  that  "under  the  issue,  it  was  not  necessary  for  the  pur- 
suers— (observe  tbe  words) — "to  prove  a  right  of  footpath 
through  Ihe  grounds  or  policy  of  Lord  Morton,  to  the  port  and 
harbour  or  the  old  or  new  villages  of  Aberdour."  If  that  con- 
struction or  the  issue  was  wrong,  I  admit  the  whole  oase,  so 
far  as  1  was  concerned,  was  a  miscarriage,  and  that  I  ought  to 
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bin  told  the  Jury,  thnt  though  their  verdict  on  that  point 
coold  be  of  no  mail  whatever,  they  most  nevertheless  proceed 
in  consider  whether  there  was  a  public  footway  through  Lord 
Morton's  grounds.  But  I  hold  that  that  was  the  sound  con- 
stractionof  the  issue.  No  doubt,  the  words  "  thence  proceeding," 
4c,  are  very  proper  in  the  description  of  the  path ;  bnt  was  it 
necessary  that  the  pursuers  should  prove  their  right  the  whole 
■ay  along  *  The  defender  did  not  say  that,  for  be  admitted, 
(hat  if  the  pursnets  could  stop  at  Starleyburn,  they  need  not 
prove  a  footpath  through  Lord  Morton's  grounds.  But  if  this 
iitwncedrd,  1  apprehend  the  firit  direction  must  beheld  cor- 
net I  then  went  on  to  tell  the  jury,  that  it  was  sufficient 
l&oy.  2)  that  a  public  right  of  way  should  be  established  to 
Blarleybura,  and  that  to  support  such  public  right  of  way,-r, 
(rrsds  Stop,  S).  If  it  is  enough  to  prove,  that  from  Burnt* 
island,  a  royal  burgh,  a  public  right  of  way  has  been  exercised 
slang  the  margin  of  the  sea- beach,  although  it  led  to  no  place 
•bstcver,— ifthat  Ulaw,no  directionshortofthAtcanbewrong. 
If  it  is  enough  that  the  inhabitants  of  Burntisland  gofer  a  few 
mflesslong  that  footpath,  and  then  return,  that  would  not  only 
support  the  charge,  but  would  support  a  charge  which  went 
sven  farther.  I  did  not  think  it  necessary  to  decide  that  point 
in  the  present  case  ;  but  I  am  quite  prepared  to  say  distinctly, 
that  if  the  inhabitants  of  Burntisland  can  prove  a  right  of  way 
through  the  defender's  grounds,  they  are  entitled  to  go  a  cer- 
tain length  along  the  seashore,  even  supposing  they  can  go  no 
futher.  I  have  heard  it  said,  that  a  public  path  must  have  a 
public  place  at  both  ends.  It  is  surprising  how  little  authority 
there  is  for  that  when  the  authorities  are  looked  into.  But  I 
pre  no  opinion  on  that  point;  it  is  not  necessary  here.  I 
Bated  it  was  not  necessary  that  Starleyburn  port  and  harbour 
should  have  existed  for  forty  years.  Nor  do  I  see  that  it  Is.  I 
bavewdoubtwbatevet  thai  the  character  of  the  use  or  posses- 
son  of  a  footpath  may  alter  very  much  according  to  the  changes 
thai  take  place  at  the  end  of  it  during  the  forty  years  of  pre- 
Kripuon.  No  w.mssny  of  the  old  witnesses  speak  of  this  as  an  ope  n 
pslh before  1792,  when  the  pier  was  built,  bo  that  it  is  of  no  im- 
portiace  that  the  pier  and  harbour  did  not  exist  at  the  beginning 
of  am  forty  years.  iDtheawmif  place,  it  is  important  to  notice, 
Ihsithe  very  people  who  built  the  pier  and  harbour,  traversed 
morning  and  evening  the  defender's  grounds  in  going  to  and 
from  Sutleyburn.  On  what  right  did  tbey  do  that  but  the 
right  of  the  public  1  Now,  if  there  be  evidence  of  public  pos- 
Mtiau  prior  to  the  date  at  which  the  pier  was  built,  the  mak- 
ing of  the  pier  only  makes  the  case  for  the  public  the  stronger. 
Then,  a*  to  whether  Starleybnrn  was  or  was  not  Lord  Morton's 
property,  was  a  matter  with  which  they  really  had  no  more  to 
do  than  whether  the  pursuers  could  go  through  Lord  Morton's 
grounds.  Then  there  is  the  fourth  Kteeprion— (reads.)  Now, 
the  evidence  was,  that  passengers,  when  they  got  to  Rtarley- 
boro,  coold  and  did  get  up  to  the  high-road,  and  passed  along 
it  to  Aberdour.  Could  I  tell  the  jury,  that  if  an  uninterrupted 
nse  of  the  path  to  Starleyburn  was  proved,  whence  the  public 
vent  on  to  Aberdour,  there  was  no  public  right  of  way  '  Whe- 
ther an*  exit  from  Starleyburn  was  necessary,  I  did  not  decide. 
Bnt  1  do  not  hold  such  exit  necessary.  I  think  tho  public  right 
of  way  to  Starleyburn  was  enough.  What  does  that  imply  I 
Tsa  open  assertion  of  a  right  of  way  is  the  essence  of  a  pub- 
lic footpath.  It  is  not  necessary  to  say  where  I  am  going,  or 
vbylgo;  I  go  because  it  is  my  right  to  do  so  if  I  please.  The 
tastntial  point  is,  that  the  path  is  used  in  such  a  way  as  to 
(hew  that  a  right  is  asserted,  and  when  that  la  the  case,  I  think 
■ho  proprietor  is  bound  to  stop  the  road  if  hesayaitis  his.  That, 
I  told  the  jury,  was  the  leading  characteristic  of  a  public 
vif;  and,  with  these  views,  I  could  not  lay  down  what  I  was 
"kedlolaydownin&z^KuinS.  Ae  to  KarpHon  6, 1  hold  that 
•o  be  superseded  by  the  verdict,  and  the  direction  which  I  gave. 
Wr.it  I  told  the  jury  was,  that  it  was  enough  for  them  If  the 
pnnnsii  proved  that  they  had  passed  through  the  defender's 
lands  in  the  exercise  of  a  public  right  of  way,  and  that  tbey 
fed  not  trouble  themselves  to  consider  whence  a  passage 
"«  to  be  obtained  to  take  them  on  to  Aberdour.  Even  sup- 
posing the  defender  could  shew  permission  or  tolerance  for 
"try  roan  passing  through  IiOrd  Morton's  grounds,  what  dif- 
ference would  that  make  f  It  would  still  be  a  good  exercise 
01  a  right  of  way,  if,  after  leaving  Lord  Morton's  grounds,  they 
traversed  those  of  the  defender.  Another  view  was  taken,  to 
■hich  sufficient  reference  has  not  been  made.  The  defender 
al*sjs  takes  the  ease  as  if  the  law  laid  down  was,  thnt  the 
l*th  most  always  begin  at  Burntisland.   But,  on  tho  contrary, 


I  hold,  that  if  a  concourse  of  people  go  through  Lord  Morton's 
grounds,  even  by  tolerance,  to  Starleyburn,  and  thence  to 
Burntisland,  without  prevention  for  forty  yean,  that  would 
make  a  public  footpath  through  the  defender's  lands.  It  would 
be  by  tolerance,  no  donbt,  they  passed  through  Lord  Morton's 
lands ;  but  how  through  the  defender's  i  It  must  be  either  by 
right  or  trespass.  Whiit  difference  can  It  make  Inlaw,  if  these 
people  come  legally  to  the  entrance  to  the  defender's  lands. 
whether  they  come  by  permission  of  Lord  Morton  or  otherwise  I 
If  they  came  legally  to  Starleyburn,  the  question  when  they 
came  there  was,  if  they  could  get  forward.  If  they  did  get  for- 
ward, how  was  it !  By  right  f  Then,  if  they  do  bo  by  right  for 
forty  years,  that  makes  the  path  public.  When  it  Is  proved 
that  they  passed  along  there  for  forty  years,  what  more  is  ne- 
cessary !  It  may  be  they  came  by  Lord  Morton's  permission. 
But  did  the  defender  give  the  same  permission  ?  That  is  just 
a  question  for  the  jury — Did  the  public  pass  along  by  right  or 
not  7  1  really  think  the  whole  question  has  arisen  from  con- 
sidering the  road  at  the  wrong  end ;  that  if  it  had  been  taken 
as  beginning  at  Starleyburn  instead  of  Burntisland,  all  this 
discussion  would  have  been  saved.  But  if  that  had  been  done, 
could  I  have  refused  to  leave  to  the  Jury  the  question  of  fact  f 
Could  I  have  said  to  them,  "You  are  not  entitled  to  consider 
In  what  character,  or  in  the  exercise  of  what  right,  these  people 
went  from  Starleyburn  to  Burntisland,  until  you  are  satisfied 
how  they  got  to  Starleyburn f"  Suppose  the  witnesses  had  said 
it  was  by  permission  they  got  there,  could  I  have  directed  the 
jury  they  were  not  to  look  to  what  was  the  right  by  which  they 
went  through  the  defender's  lands,  because  the  answer  to  the 
first  question  proved  they  had  no  right  to  go  through  Lord 
Morton's  ?  The  tmtntk  txceptian  I  think  I  need  not  remark 
on.  The  eighth  refers  to  the  view  which  I  took,  that  the  jury 
could  not  distinguish  between  the  possession  before  and  after 
1792.  On  tbe  whole,  I  think  the  directions  wero  such  as  were 
warranted  by  tbe  issue  and  the  proof. 

Lord  Mtdmyti. — This  case  was  remitted  to  this  Division  by 
the  First  Division  of  the  Court,  with  the  issue  adjusted  and 
settled  which  was  to  try  the  cause,  which  was  as  to  the  exist- 
ence "of  a  public  right  of  way  for  foot  passengers,  from  tho 
Kirkton  of  Burntisland,  and  harbour  and  royal  burgh  of 
Burntisland,  or  one  or  more  of  them,  leading  westwards,  along 
or  upon  the  margin  of  the  sea-beach,  through  the  defender's 
lands,  to  the  western  extremity  thereof,  and  thence  proceeding 
to  Starleyburn  port  and  harbour,  and  to  the  port  and  harbour 
and  old  and  new  villages  of  Aberdour,  or  to  one  or  more  of 
them."  Now,  if  it  were  competent,  which  the  case  of  Berry 
tells  me  It  is  not,  I  don't  think  I  would  require  to  construe  this 
issue  by  any  reference  to  tbe  summons  or  record,  or  even  any 
previous  interlocutor  in  the  cause.  It  seems  to  me  to  be  very 
distinct  arfd  intelligible  in  itself;  and  requires  the  pursuers  to 
establish,  during  the  specified  period,  a  public  right  of  way  for 
foot  passengers  through  the  defender's  grounds,  by  proving — I. 
such  right  from  the  Kirkton,  harbour  or  burgh  of  Burntisland, 
leading  westwards ;  3.  along  or  upon  the  margin  of  tbe  sea- 
beach,  through  the  defender's  lands ;  3.  to  the  western  ex- 
tremity thereof;  4.  and  thence  proceeding,— that  is,  tho  foot- 
path proceeding, — to  Starleyburn  port  and  harbour,  and  to 
Aberdour  port  and  harbour  and  villages,  or  one  or  more  ot 
them.  It  must  be  a  tight  of  way— one  footpath — from  Burnt- 
island to  one  or  other  of  the  four  places  mentioned  to  the  west- 
ward,— that  is,  to  Starleyburn,  or  to  one  or  other  of  the  Aber- 
dours,  or  to  Starleyburn,  and  then  on  to  one  or  more  of  the. 
Aberdoure.  It  must  be  continuous  ;  and  all  along  it  must  be 
*  public  right  of  way,  from  one  place  of  resort  for  the  public,  to 
another  place  of  the  same  character.  This  character  1*  in- 
dicated in  tbe  issue  by  tlie  Urmmi  being  taken  at  tbe  port  and 
harbour  of  Starleyburn,  or  the  port  and  harbour  or  villages  of 
Aberdour ;  and  further,  must  be  proved  at  the  trial.  This 
quality  of  a  public  right  of  way,  that  it  must  proceed  from,  nod 
reach  to  a  public  place — a  place  open  to  the  public — I  find  ex- 
plicitly laid  down  in  Stair,  and  so  stated  by  the  Chief  Com- 
missioner in  the  case  of  Kodgers,  and  by  Lord  Fullerton  in  ad- 
justing this  issue,  and  apparently  assented  to  hy  the  other 
Juilges.  I  use  this  last,  just  as  I  do  the  law  laid  down  in 
liodgers,  to  prove  on  what  grounds  I  bold  that  tbe  terminus 
must  at  either  end  be  a  place  of  public  resort;  and,  in  truth,  I 
think,  in  the  ordinary  case  at  least,  it  must  be  so;  for  I  can 
scarcely  understand  how  a  public  right  of  way,  which  must  be 
public  throughout  from  one  end  to  the  other,  should  not  abut 
upon  a  public  place,  or  could  have  any  terminus  but  a  place 
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npen  to  the  public,  for  whose  use  and  by  whose  means  the  right 
lias  been  acquired,  of  seeeas  through  the  private  property  of  the 
defender.  Even  the  cue  pot.  of  a  way  or  circular  road  from 
Dumbarton  round  Loch  Lomond,  and  comma;  back  to  Dum- 
barton, I  would  lay  completely  fulfilled  the  requirement  of  the 
law,  in  this  respect  at  least.  It  sets  out  from  Dumbarton,  ■  public 
place,  and,  touching  at  various  villages  In  Its  circuit,  terminates 
at  it.  But  there  are  particulars  requisite  for  a  footpath  through 
private  grounds,  in  which  it  would  probably  be  found  deficient. 
As  to  a  path  setting  out  from  any  place,  aa  from  a  village,  and 
leading  a  short  way  through  private  policy  grounds,  and  then 
turning  back  the  same  way  without  reaching  any  other  public 
place, — as  this  is  not  the  case  before  us  at  present,  I  shall  re- 
serve my  opinion  as  to  this  answering  (he  description  of  a  pub- 
lic right  of  way,  till  such  a  point  is  presented  to  us.  The  recent 
case  of  Dyce,  may  assist  the  decision  of  such  a  case.  Neither 
do  I  find  any  reference  to  the  sea-beach  in  this  issue,  except 
along  the  defender**  grounds.  Nor  ia  any  public  highway 
mentioned  as  a  portion  of  the  right  of  way. 

Now,  the  public  right  of  way  claimed  here,  has  not  been  ac- 
quired by  grant,  but  claimed  in  respect  of  occupation,  in  the 
ordinary  and  usual  employments  and  pursuits  in  life  of  the  in- 
habitants, who  thus  acquire  this  character  for  the  place  they 
come  from  and  go  to.  The  proof  here  adduced,  shews  in  what 
way  this  is  acquired,  and  how  the  pursuers  thought  they  roust 
establish  it  by  an  open  assertion  of  right  in  furtherance  of  the 
ordinary  useful  domestic  purposes  of  life,  when  it  speaks  of 
children  going  to  and  from  school,  workmen  to  and  from  their 
work,  the  public  to  and  from  kirk  and  market,  going  to  buy 
necessaries  for  their  families,  and  supplying  all  the  purposes 
which  the  wants  of  a  village  require  Irom  a  burgh  town.  And 
I  think  it  has  nowhere  been  laid  down,  that  such  a  right  of  way 
can  lead  to,  or  stop  at.  any  other  than  a  public  place,  supplying 
those  wants  and  fulfilling  such  conditions.  In  the  civil  law, 
such  a  road  through  private  property  ia  included  among  rustic 
servitudes  ;  and  it  is  distinctly  laid  down,  that  it  is  not  acquired 
by  the  use  of  it  for  amenity  or  recreation.  Therefore,  if  the 
pursuer*  stop  at  Starleyburn  in  their  proof  of  a  public  right 
of  way,  it  will  be  necessary  to  establish  that  the  Starieyhurn 
port  and  harbour  i*  a  public  place:  and  if  they  wish  to  avoid  this 
necessity,  they  must  prove  thia  right  on  to  some  of  the  Aber- 
dours,  when,  the  right  of  way  being  established  westwards  to  a 
public  place,  any  intermediate  place  will  give  to  it*  inhabitants 
settling  there,  the  public  right  which  has  been  acquired  for  the 
place ;  so  that  I  cannot  think,  that  if  the  proof  of  the  right  of 
way  stops  at  Slarleyburn,  it  i*  enough  to  say,  that  a  public 
right  of  way  Is  proved  through  the  defender's  lands,  merely  if 
from  that  point  not  proved  to  be  a  public  place — that  is,  Starlcy- 
bum — a  person  can  find  his  way  anyhow  to  the  public  or  high- 
road, and  could  and  did  proceed  by  the  road  to  Aberdour,  which 
i*  admitted,  at  least  is  unquestionably  a  public  place-  I  find 
nothing  in  this  issue  about  the  public  high-road  as  forming  a 
portion  or  continuation  of  the  footpath,  or  about  the  footpath 
abutting  upon  it :  probably  it  might  have  done  so.  and  been  a 
good  terminus,  a*  in  the  caseof  Crawfurd;  bull  hesitate  to  hold, 
that,  by  getting  from  Stsrleyburn  to  the  high-road  at  the  old 
toll-bar  anyhow,  even  by  trespass  for  instance,  this  is  the  requi- 
site evidence  of  a  eontimiout  public  right  of  isoy,  to  be  connected 
by  mean*  of  the  high-road  with  Aberdour,  so  as  to  preclude 
the  necessity  of  proving  Starleyburn  to  be  ft  public  place.  I 
am  quite  aware  that  in  this  process,  in  which  Lord  Morton  ia 
not  a  party,  no  right  of  way  can  be  legally  established  against 
him, — the  proof  led,  and  proceedings  taken,  and  verdict  re- 
turned, if  finding  anything  of  the  kind,  would  not  affect  him, 
aa  being  rrt  inter  alios  ;  but  that  will  not  prevent  the  necessity 
of  the  pursuers  shewing  and  proving  that  the  right  of  way  did 
reach  all  the  way  along  or  upon  the  margin  of  the  sea  beach, 
through  the  defender's  ground* — (thus  far  only  tbere  is  any 
reference  to  the  sea- beach  j  it  is  not  alluded  to  beyond  Stsrley- 
burn—not  even  beyond  the  defender's  ground*)— and  thence, 
i.  *.  from  the  defender's  grounds,  proceeding  to  Starleyburn 
port  and  harbour,  and  to  the  port  and  harbour  and  old  and 
new  Aberdour,  or  one  or  more  of  them,  being  of  course  shewn 
to  be  ft  public  place  for  the  requisite  period.  It  must  be  shewn 
all  along  to  be  ft  public  way,  and  terminating  at  a  public  place. 
If  they  select  Starleyburn  for  terminating  the  point  of  their 
rood, — and  tlwy  may  do  so  under  this  issue, — they  must  she  w 
it  to  bare  the  character  of  such  a  terminus,  by  public  resort  to 
it  during  the  requisite  period. 

A  remark  was  made  by  the  Lord  Advocate  which  struck 


me  as  worthy  of  attention,  that  the  pursuers  could  not  hare 
held  that  this  was  the  meaning  of  the  issue  they  proposed  to, 
or  accepted  from  the  Court,  otherwise  they  might  have  saved 
themselves  some  difficulty  in  their  proof,  as  they  might  not 
have  been  obliged  to  go  hack  forty  years  before  1627.  For  the 
law,  I  presume,  would  equally  apply  to  persons  going  bom 
Starleyburn  to  the  high-road  on  to  Burntisland,  past  the  Csurron 
Company'*  ground*,  aa  to  person*  going  from  Starleyburn  en 
towards  Aberdour.  By  putting  in  tbe  summons  against  Lord 
Morton,  laised  In  1646,  which  is  printed  at  length  in  tbe  bin, 
the  pursuers  remind  us  of  this  previous  case,  and  invite  tj*  to 
consider  its  bearing  on  tbe  present  one  ;  and  one  ia  tempted 
to  think  that  this  last,  which  was  only  raised  in  1849,  ho*  been 
brought  mainly  to  aid  the  other,  and  would  merer  bftve  been 
, 'brought  but  a*  auxiliary  to  the  other.  The  path  claimed  In 
•Ahat  case  is  from  Aberdonr  eastward  along  the  sen-abors,  past 
Starleyburn,  to  the  Kirkton  of  Burntisland,  and  from  thene* 
to  tbe  burgh.  Now,  when  one  looks  at  the  plan,  and  sees,  that 
although  the  eastern  extremity  of  the  footjiath  claimed  hers 
is  described  in  the  issue  aa  setting  out  from  tbe  burgh,  and 
also  the  harbour  of  Burntisland,  as  well  as  the  Kirkton,  yet 
there  is,  and,  from  the  nature  of  the  ground  in  conseqoenes 
of  the  sea  intervening,  can  be  no  road  from  the  two  first,  so 
that  the  public  must  come  to  tbe  Kirkton  and  aet  off  from  it; 
and  when  one  sees  all  along  Mr.  Young's  grounds  the  high- 
road and  the  footpath  running  parallel,  at  no  great  distance 
from  each  other,  it  is  obvious  how  much  better  it  would  have 
been  for  the  pursuers  in  the  original  case  to  have  claimed  tba 
high-road  as  the  terminus  of  their  footpath,  if  establishing 
their  footpath  or  footpaths  through  Lord  Morton's  grounds, 
a*  far  as  Starleyburn  or  the  march  with  the  Canon  Company ; 
it  was  enough  for  them  to  find  tbeir  way  from  thin  spot  to 
tbe  high-road  at  the  corner  of  Mr.  Young's  inclcsure,  any- 
how, from  whence  they  could  and  did  find  their  way  to  the 
Kirkton.  But  they  clearly  beld  the  law  to  be,  that  tbe  termi- 
nus must  be  a  public  place ;  and,  to  make  it  sure,  they  did  not 
stop  at  the  old  and  decayed  Kirkton,  but  took  tbe  issue  from 
thence  to  the  buigh  and  harbour  of  Burntisland.  Nov/,  tires* 
being  no  direct  road  from  these  two  Utter  places  to  Stasis*, 
burn,  without  passing  the  Kirkton, — if  to  find  anyhow  a  way 
through  the  Carron  Company's  grounds  to  the  high-road  were 
sufficient  for  a  public  terminus,  or  at  the  Kirkton,  or  even  by 
proceeding  on  to  Burntisland,  so  aa  to  establish  this  foot- 
path through  Lord  Morton's  grounds, —  I  see  not  why  they 
should  have  embarrassed  themselves  with  Mr.  Young,  or 
troubled  him  at  all.  It  is  clear,  that  without  passing  tbe  Kirk- 
ton, tbey  cannot  reach  Burntisland  burgh  or  harbour;  and 
one  cannot  look  at  the  plan  without  seeing,  that  the  difference 
in  point  of  distance  between  going  front  the  corner  of  Mr. 
Tonng'i  wall  to  the  Kirkton,  or  by  the  footroad  through  his 
grounds,  is  small  indeed,  and  would  be  amply  made  up  by 
setting  the  esse  and  comfort  of  the  good  public  made  road 
ftgftinst  ft  whinny  sea-beach  path  ;  and  considering  the  habit* 
of  country  people,  that  tbere  would  have  been  little  diffi- 
culty In  finding  many  more  than  three  witnesses,  aa  in  the 
case  from  Starleyburn  to  the  rood  to  Aberdour,  who  trespass 
through,  even  although  they  might  not  pass  through  as  of 
right,  the  Carron  Company's  grounds,  which,  if  iuckiw  d  at  all, 
would  be  merely  by  common  country  inclosuree,  easily  got 
through,  and,  nltb  absentee  proprietors,  would  quite  sufficient- 
ly have  validated  tbe  path  or  paths  through  Lord  Morton's 
grounds,  by  affording  a  public  terminus  at  the  Burntisland 
end.  Tile  advantage  of  thia  would  have  been  obvious;  that 
.forty  year*  prior  to  1849  would  have  been  the  required,  proof  of 
the  period  of  occupation,  and  not  forty  years  going  bock  Iron 
1827.  But  this  by  the  way  ;  for  Ktill  the  ruling  may  be  sound, 
although  it  may  nut  have  been  expected  ;  or  if  the  pursuers 
were  willing  to  provide  against  tbe  risk  of  getting  an  opposite 
view  of  their  right,  they  were  wise  to  do  so. 

Upon  the  whole,  then,  and  even  if  I  should  be  wrong  ia 
thinking  that  the  same  ruling  would  hare  been  applicable  to 
the  case  if  the  original  parties  had  been  contented  with  prov- 
ing from  Aberdour  eastward*  to  the  Kirkton,  and  to  ft  certain 
extent  by  the  highway,  1  am  for  sustaining  the  fir*  and/s*rtA 
exceptions,  in  connection  with  the  fifth  negative  one. 

As  to  the  Mtxnih,  I  think  it  is  excluded  by  the  issue;  built 
waa  not  pressed  by  the  Lord  Advocate,  who  thought  he  cooM 
plead  it  at  another  period  of  this  cause. 

The  direction  in  the  tighih  exception  seems  to  lay  down 
sound  law.     When  no  testimony  leads  bock  to  any  d*~ 
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■tola  of  tbe  road,  and  Iti  occupation  by  the  public,  although 
ft  dot*  not  go  bark  forty  years  prior  to  1827,  at  beyond  the 
BKfliwj  of  tbe  oldest  witnesses — it  in  law,  that  it  la  to  be  pre. 
ward  ftfre  that  ths  same  exUted  prior.  Only  ou  evidence  of 
■  change,  most  tho  presumption  give  way  to  the  fact  I  ne 
no  objection  here  to  the  law ; — the  fact  it  not  at  present  the 
■object  of  inquiry. 

Iwddctium The  first  thing  to  be  done  here  is,  to  attend 

to  tbe  precise  terms  of  the  issue. 

The  exact  point  which  It  pot  10  the  jnry,  was.  Whether,  for 
'0  yean,  fct,  there  bad  been  a  public  footpath  from  Burntisland, 
ratvirda  "through  the  defender's  lands,  to  the  western  extremity 
thereof."  Thit  was  the  fact  to  be  tried ;  and  theisaue  might,  and 
]  think  ought  to  have  stopped  here.  Whatever  other  actions 
the  partners,  or  anybody  else,  may  have,  or  may  contemplate, 
afiinst  Lord  Morton,  or  against  any  other  parties,  their  business 
io  thi)  trial  waa  with  Mr.  Toung'a  land*  alone ;  and,  therefore, 
it  wai  enough  to  aak,  whether  this  footpath  had  been  established 
by  us  all  lirough  his  lands.  But  the  iasue  goes  on  to  mention 
the mbaequeni  course  of  the  road,  by  asking,  whether,  alter  It 
niches  tbe  defender' ■  western  extremity,  it  thence  proceeds  to 
emtio  tpedfied  places,  or  to  one  or  other  of  them.  These  places 
are,  "  Siarltyburn  port  and  harbour,  "  and  "  the  port  and  harbour, 
tad  old  end  new  villages,  of  Aberdour."  It  was  admitted  tout  by 
both  parries,  that  the  words  one  or  more  of  them  include  Starley- 
bnrn.  tnd  are  not  confined  to  the  port  and  harbour,  and  new 
tod  old  villages,  of  Aberdonr.  So  that  one  of  the  questions  put 
it,  whether  there  waa  a  public  footpath  through  the  defender's 
lindt,''and  thence  proceeding  Io  Starley burn  port  and  harbour." 
Ibiiportor  harbour  is  not  described  as  public ;  nor  is  there 
my  iprcificalion  of  any  tine,  or  direction,  lor  the  road,  after  it 
ksrtt  the  defender's  lands.  In  particular,  there  is  do  mention 
ofiu  going  through  the  lands  of  Lord  Morton.  It  ia  merely  re- 
ftried  to  ss  a  road  which,  after  reaching  the  defender's  western 
extremity,  proceeds,  to  mnUrr  kow,  to  Starleybum,  or  to  the 
awtoor  or  the  Tillages  of  Aberdour,  or  to  one  or  other  of  them. 
Thii  being  the  plain  meaning  of  tbe  issue,  I  disregard  entirely 
ewrj  attempt  to  give  It  a  meaning  which  its  own  words  do  not 
vtmot,  by  references  to  the  summons,  or  to  the  record,  or  to 
jiiJriilobserTaiioi).  I  must  presume  that  the  issue,  aa  adjusted 
•y  the  other  Court,  expresses  what  its  trainers  meant. 

How.insofsra*  the  defenders  except  to  the  directions  which 
the  Jadge  who  tried  the  case  did  give,  I  think  thst  the  answer 
Io  the  whole  of  them  arises  necessarily  out  of  the  issue. 

ft*  Exception. — The  i«su«  does  nut  contain  *  word  about  the 
froandi  or  policy  of  Lord  Morton.  And  instead  of  extending 
the  psth  to  Aberdour,  the  issue  expressly  limits  it,  by  possibi- 
lity, to  Star] t-y  bum.  The  opposite  direction  would  have  been  in 
the  iaroe'i  very  teeth. 

.  Seamd  Exception- (Reads  it)— And  so  I  think  it  waV  The 
"*°e  puts  the  very  question.  It  aiks,  whether,  after' leaving 
tbe  defender's  lands,  the  road  proceeded  to  StarleybuiV  or  other 
Phot,  or  one  or  other  of  them,— that  is,  infer  alia,  did  Ujoroceed  t  j 
oUrieyburn  f  If  the  defender  thinks  that  proceed inpiYoStariuy. 
barn  b  not  enough  In  law  for  the  pursuers'  success,  in  this  ac- 
tion, he  may  perhaps  discuss  this  in  a  different  shape.  But,  in 
'T"ij  iMs  issue,  the  direction  was  unavoidable. 

Third  Exception.— Now,  since  tbe  issue  Is  silent  about  the  age 
■sd  the  publicity  of  Si  trie j  burn  port  and  harbour,  and  merely 
ttkes  It  up  as  a  geographical  point,  how  was  it  possible  for  the 
Judge  to  tell  the  jury  that  they  mutt  disregard  this  point  un- 
less they  could  connect  it  with  forty  years'  duration,  and  with 
Us  not  belonging  to  Lord  Morton  ?  Il  seems  to  me  to  be  per- 
wily  plain,  that  in  trying  this  issue,  his  Lordship  was  bound 
to  n«  the  word  Starleybum  exactly  as  the  issue  used  it.  And, 
inUx  issue,  It  Is  not  used  with  the  qualification  of  it  being  forty 
ffi  eld  as  a  port  or  harbour,  or  of  its  bang  public,  and  not  the 
property  of  the  Earl  or  Morton. 

final*  Exception,—- The  meaning  of  this  direction  was,  that 
•  sgmnst  the  defender  in  this  action,  it  was  enough  for  the  pur- 
inert  that  they  etlablithed  tbe  usage  to  Starleybum,  especial ly 
if  it  waa  also  proved  that  people  might  and  did  go  from  this 
point  tu  Aberdour,  though  not  through  Lord  Morton's  grounds. 
And  is  nut  this  tbe  very  question  put  in  issue?  All  that  the 
'»ae  refers  to,  is,  the  mad  through  the  defender's  land,  and  which 
proceeds,  after  leaving  this  land,  to  Starley  burn,  or  from  Starley- 
bum to  Aberdour ;  but  there  Is  no  qualification  to  the  effect, 
(bit  this  man  be  through  Lord  Morton's  property.  Tho  de- 
fender, instead  of  confining  h'mself  to  his  own  cause,  teem*  to 
h.  .i_.„.  _ u_(  w  ^a  cast)  with  the  Earl  of  Morton, 


or  to  compel  Ihe  pursuers  to  do  so.— and  this  In  the  absence 
of  his  Lordship,  v.  ho  is  no  party  to  thi*  cause. 

These  four  exception*  to  the  directions  given,  are  followed  by 
other  three  to  the  directions  not  given. 

ThejtYit  is— (reads,  being  the  fiflK)— I  have  already  refer- 
red to  this,  aixd  need  say  no  more.  The  matter  is  settled  by 
the  issue,  which  does  not  require,  or  imply,  the  things  which 
tbia  exception  means  that  the  charge  should  have  laid  down. 

The  defender,  however,  on  this  and  other  points,  goes  beyond 
the  issue,  and  maintains,  that  there  can  be  no  public  footpath 
or  road  of  any  kind,  unless  there  be  what  hecalls  "  a  public  place" 
at  both  ends.  Now,  if  it  be  necessary  to  decide  thia  general  ques- 
tion here,  my  opinion  is  against  the  proposition.  Aa  at  present 
advised,  I  think  that  a  public  place,  In  the  defender's  senae  of 
thi*  expression,  at  each  end,  ia  not  legally  necessary  for  the 
constitution  of  a  public  road.  It  will  take  a  good  deal  mare 
than  I  have  yet  heard,  to  convince  me  that  there  cannot  be  a 
public  road,  not  merely  for  recreation,  bnt  for  business,  which 
terminates  at  one  end  of  private  property ;  or  that  the  people 
of  Edinburgh  could  never,  by  any  usage,  acquire  a  right  of 
public  footway  round  Arthur's  Seat  or  the  Calton  Hill,  merely 
because,  the  road*  being  circular,  always  ended  where  they  be. 
gan.  It  was  conceded,  that  where  the  road  leads  those  who  nso 
it,  back  to  their  starting  point,  one  public  place  may  do.  Thii 
concession  teems  to  me  to  settle  the  question ;  fur  If  one  pub- 
lic place  be  sufficient  where  people  return  by  a  curved  way,  I 
cannot  conceive  why  they  may  not  return  by  tbe  tame  straight 
line.  Indeed,  the  far  end  of  a  straight  footpath  to  which  the 
public  resorts,  it  a  public  place,  in  the  correct  sense.  How  i*  it 
not  public,  if  the  public  goes  to  it,  and  returns  from  it  ?  It  i* 
not  necessary  that  they  should  go  through  it,  nor  has  thi*  been 
yet  said  by  any  authority  whatever.  But  I  abstain  from  dis- 
cussing the  question,  because  it  il  not  necessary  for  tbe  matter 
in  hand.  There  can  be  no  doubt  that  Burntisland  and  Aber- 
dour, which  are  at  the  two  ends  of  the  road,  are  public  places. 
The  one  I*  a  town  and  a  public  harbour,  and  the  other,  in  addi- 
tion to  these,  i*  a  royal  burgh.  It  cannot  be  even  stated,  ration- 
ally, that  there  must  be  a  public  place  at  every  yardat  the  road. 
It  ia  onlj  at  the  two  tads.  Well,  if  people  had  always  slopped  at 
Starleybum,  that,  from  this  stoppage,  would  have  been  the  end 
of  the  road.  Hat  it  is  not  the  end  of  it  if  they  were  intheprsctice 
of  going  farther  westward.  Now  the  verdict  establishes,  that  people 
could  and  did  proceed from  Starleybum  to  Aberdour,  All  that  the 
defender  ha*  to  complain  of  is,  that  they  did  not  go  through 
Lord  Morton's  grounds,  or  by  a  highway; — for  which,  under  the 
issue,  there,  was  no  necessity. 

The  second  of  thia  class  of  exception*  ts — (reads,  being  the 
•art.)— The  answer  W  thia  is,  that  the  jury  have  nut  found  that, 
after  leaving  Starleybum,  Aberdour  was  reached  by  the  highway. 
Tbe  warning,  therefore,  which  the  exception  implies  that  your 
Lordship  outfit  to  have  given,  was  useless ;  and  its  absence  hat 
done  no  hi,  m.  The  jury  have  found  a  fact  which  implie*  that 
Starleyburn  was  not  the  western  end  of  the  road,  because  they 
hive  found  that  people,  after  getting  there,  got  to  Aberdour  ; 
btU-Agw  they  got,  they  were  not  asked,  and  have  not  said. 

TFerttrrf  of  these  exceptions  is — (read*,  being  the  seventh,)— 
This  is  not  an  objection  to  the  charge,  but  to  there  having  been 
any  issue  granted.  If  the  supposed  fact,  of  there  having  been  an 
interruption  of  the  passage,  acquiesced  in,  since  1827,  excluded 
the  pursuers' claim,  they  ought  to  have  been  decided  against  on 
thi*  ground.  No  Judge  ret  to  try  this  issue,  could,  as  soon  a* 
he  saw  that  the  forty  years  were  required  to  be  prior  to  1827, 
have  instantly  stopped  the  proceedings.  And,  moreover,  I  am 
not  aware  why  the  public  acquiescence  implied  in  this  exception  is 
to  be  held  proved.    There  is  no  such  finding  in  the  verdict,. 

Then  there  come*  another  exception  to  a  direction  given, — 
being  the  dghth  and  last  of  the  whole.  This  one  applies  to  that 
part  of  the  charge  in  which  the  jury  were  directed,  that  it  wa* 
not  necettary  that  the  testimony  of  tbe  witnesses  should  reach 
back  '  positively'  to  the  whole  period  of  40  yean  ;  but  that,  if 
the  memory  of  living  men  went  aa  far  back  as  human  memory 
can  be  expected  tu  extend,  this  was  sufficient  in  reason,  and 
therefore  in  law,  to  entitle  the  jury,  and  to  make  it  proper  for 
them,  to  presume,  if  this  evidence  waa  uncontradicted,  that  the 
light  had  been  exercised  for  the  full  period.  I  think  that  thi* 
direction  was  perfectly  agreeable  to  common  sense,  and  to  our 
law.  According  to  the  defender'*  principle,  it  would  be  ille- 
gal in  any  jury  to  hold  forty  years'  possession  to  be  proved,  if 
there  was  a  single  year,  or  a  month,  or  even  a  day  if  it  could 
be  counted,  to  which  the  direct  testimony  of  a  wltneaa  did  not 
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eilend  positively.    We  have  the  authority  of  the  House  of  Lords 
in  the  case  of  Harrle,  for  holding  that  this  is  Dot  law. 

I  therefore  think  that  (be  whole  exception*  ought  to  be  dis- 

Lord  Murray. — The  real  point  at  issue  is,  whether  there  has 
existed  for  forty  years  a  public  right  of  way  through  the  defen- 
der's lands.  There  maybe  many  collateral  questions  connected 
with  that,  but  these  are  not  in  the  present  case,  and  refer  to 
parties  who  are  not  at  present  in  Court.  The  matter  for  our 
consideration  is,  bow  far  these  directions  were  truly  directions 
confining  the  jury  to  the  two  questions  before  them,  and 
keeping  them  free  of  the  others.  Ou  the  fint  czctution,  I  am 
quite  clear.  The  point  in  issue  between  the  parties  was  the 
road  through  the  defender's,  not  Lord  Morton's  grounds,  and 
his  Lordship  makes  no  appearance  here.  Then,  in  the  teamd, 
I  think  it  was  quite  enough  for  the  pursuers  to  establish  their 
right  on  to  Starleyburo.  I  think  it  would  have  been  enough  for 
the  pursuers  to  bave  proved  their  right  of  way  through  the  de- 
fender's lands  along  the  sea-beach,  to  the  western  extremity  of 
hisproperty.  On  the  third  exception,  I  understand  Lord  Medwyn 
to  agree  with  your  Lordship,  and  therefore  I  say  nothing  in  re- 
gard (o  it.  On  thc/nur(A,  I  tay,  as  before,  that  we  have  nothing 
to  do  with  Lord  Morton ;  and  so  also  with  the  fifth  and  sixth. 
Then,  as  to  thetecenlh,!  do  not  sec  how  we  can  support  it;  and 
the  eighth  I  understand  Lord  Mcdwyu  does  not  object  la  The 
great  objection  after  all  in,  that  there  is  no  public  terminus. 
Bat  there  is  no  dispute  that  it  goes  along  the  margin  of  the 
sea-beach,  the  most  public  place  in  the  world.  I  think  it  is  a 
mistake  to  say,  as  Lord  Stair  does,  that  there  must  he  a  public 
terminus  at  each  end  of  a  public  road.  Lord  Ekhics  holds 
a  different  view  in  commenting  on  Lord,  Stair's  opinion — 
(reads  Elehies'  Annot.  on  Stair,  B.  2,  tit.  7,  p.  2S3). 
Exceptions  disallowed. 

Frcsiding  Judge,  Lord  Justice -Clerk.— Act.  Sol.  Gen.  (Deas), 
Inglis,  Macfiirlane  ;  Wothurspoon  anil  Hack,  fi  S.C.  Agenlt. — 
Mft.DeanofFacnltr  (Anderson),  Lord  Adv.  (Sloncreiff), Gordon, 
Hutchison ;  Alex  Hutchison,  S.S.C.  Agent.— T.  Clerk.— <\V.G.T.) 

13th  January  1852. 

First  Division. 

No.  81. — John  Barb,  Pursuer,  v.  Alexander  Barclay 

Sharp  and  others,  Respondents. 

Sequestration  of  Land,  Recal  of— TA<  Court,  on  the  application  of 
variant  creditor!,  eegueitrated  the  rent!  of  an  atate.  Thereafter  ant 
of  the  creditor:  not  concurring  in  the  petition.having  carried  through 
a  tale  under  the  pouters  contained  in  hit  teeurity — Ciecumttancet 
in  ahich,  the  Court,  on  the  application  of  the  purchater,  recalled  the 
ttquettration,  although  the  creditors  postponed to  the.  creditor  idling, 
had  raited  a  reduction  of  the  tale.  \. 

In  1820,  William  Napier,  heir  of  entail  iifyosscstion 
of  the  estate  of  Kilmahew,  sold  the  property  tc  the  late 
Alexander  Sharp.  Sharp  granted  an  heritable-security , 
over  the  estate  for  ,£2000,  in  favour  of  Barr,  from  »"hom' 
it  passed  by  assignation  to  M' Arthur's  trustees. 

Subsequently,  Williamson,  one  of  the  subsequent  heirs 
of  entail,  raised  a  reduction  of  the  sale  and  security  on 
the  ground  of — 1.  Fraud;  2.  Contravention  of  the  entail, 

Thereupon  the  present  respondents,  creditors  on  the 
estate  postponed,  together  with  Mrs.  Young,  a  creditor 
preferable,  to  M'Arthur's  trustees,  presented  a  petition 
for  tho  appointment  of  a  judicial  factor.  They  stated, 
that  the  redaction  above  mentioned  had  been  raised, 
and  that  M'Arthur's  trustees  had  raised  an  action  of 
mail  Is  and  duties,  and  had,  moreover,  taken  proceedings 
with  the  view  of  selling  under  the  powers  contained  in 
their  bond. 

The  Court,  on  13th  December  1848,  appointed  Mr. 
Wink  judicial  factor  on  the  estate. 

In  October  1849,  M'Arthur's  trustees  put  up  the 
lands  to  public  sale,  and  they  were  purchased  by  the 
petitioner 

On  3d  December  1851,  the  Court  dismissed  the  re- 


duction at  Williamson's  instance,  in  so  far  as  M'  Arthur's 
trustees  were  concerned — See  ante,  p.  54. 

The  present  was  a  petition  by  the  purchaser,  who 
stated,  that  he  had  paid  to  M'Arthur's  trustees  the 
amount  of  their  debt,  and  had  raised  a  multiple  poinding 
for  distribution  of  the  balance  of  the  price,  which,  by 
order  of  the  Court,  bad  been  consigned  in  bank.  Id 
these  circumstances,  he  prayed  tho  Court  to  recal  the 
sequestration  and  appointment  of  tbe  factor. 

The  respondents  objected,  that  they  had  raised  a  re- 
duction of  the  sale  to  the  petitioner,  on  the  ground  of 
irregularities  in  carrying  through  the  same,  the  result  of 
which  bad  been,  to  preclude  all  chance  of  an  adequate 
price.  The  estate  was  worth  .£12,000;  the  price  given 
by  the  petitioner  was  £7000.  The  debts  preferable  to 
those  of  the  respondents  amounted  to  £4400,  so  that 
little  more  than  £2500  was  left  for  payment  of  the  re- 
spoDdents'  debts,  which  amounted  to  £6000. 

Dean  of  Faculty  for  petitioner — An  interdict  against 
tbe  sale,  at  the  instance  of  the  respondents,  was  refused 
by  Lord  Fullerton,  and  a  reclaiming  note  against  that 
judgment  was  withdrawn, 

Seiftiestration  recalled  with  expenses. 

Act  Dean  of  Faculty  (Anderson) ;  James  Moore,  S.S.C  Agent 
Alt.  Cook;  James  Newton,  W.S.  Agent.— Vt.  Clerk.— (W.G.T ) 

13<A  January  1352. 
First  Division, 

No.  82. — Quintib  Mitchell  and  Jons  Mitchell,  Siu- 
penders,  v.  Mrs.  Mart  Mitchell  or  Black  M'Michak 
and  Husband,  Respondents. 

Heir  aud  Executor —Collation — Confirmation — Intromission — 
Mora — Circumstances  in  uhich  confirmation  as  executor  jiatirt 
qua  nearett  of  kin,  and  intromission  with  moveables  by  the  heir  in 
heritage,  leers  held  to  be  mere  administrative  proceeding*  for  in 
gathering  the  txecutry  fundi  in  pursuance  of  a  famUgarrangtment, 
and  not  to  import  collation  of  the  heritage. 

John  Mitchell,  the  father  of  the  suspenders  and  of  the 
female  respondent,  died  in  1822,  leaving  a  widow,  and 
three  sons  and  six  daughters.  The  suspender  Quiotio 
was  has  eldest  son  and  heir-at-law.  The  deceased  left 
both  fiMtable  and  moveable  property,  which,  up  to  the 
widow's^'oath  in  1842,  was  administered  as  stated  in  the 
lord  Oryiuary's  interlocutor. 

In  18i»,  the  respondents  raised  a  summons  of  count 
and  reckoning  in  tbe  Stewart  Court  of  Kirkcudbright, 
against  the  suspenders,  which,  on  the  statement  that  they 
had  intromited  with  the  whole  property,  heritable  and 
moveable,  of  the  deceased,  "  whereby  collation  had  taken 
place  on  the  part  of  Quintin  Mitchell,"  concluded  that 
they  should  be  ordained  to  account  for  tbe  whole  por 
perty,  and  to  make  payment  of  a  ninth  share  to  the  re- 
spondents. 

The  suspenders  pleaded — That  no  collation  had  taken 
place  in  consequence  of  the  actings  of  the  heir,  and  he 
was  not  bound  to  collate.  That  all  lor  which  the  sus- 
penders were  bound  to  account  as  having  intromitted 
therewith,  was  the  moveable  property,  and  this  had  been 
disposed  of  by  family  arrangement,  as  stated  in  the  Lord 
Ordinary's  interlocutor: — 

The  Stewart  ordered  the  defenders  to  lodge  an  account 
of  their  intromissions  with  the  heritage,  and  on  their 
failure  to  do  so,  decerned  against  them  for  the  sum 
concluded  for. 

The  defenders  suspended. 


IN  THE  COURT  OF  SESSION,  Ac. 


The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"Find*  that  the  Into  John  Mitchell  died  on  the  1st  of  Sep- 
tember 1822,  leaving  a  widow  and  nine  children,  and  that  it 
inverted  on  the  part  of  the  pursuers  that  he  assured  his  chil- 
dren lbs  sum  which  they  would  receive  out  of  his  succession 
would  amount  to  £60  each  :  Finds  that  hix  heritable  property 
consisted  of  two  leases  and  a  house  In  Kirkcudbright;  and 
finds  that,  in  the  month  of  December  1822,  a  meeting  of  the 
funily  took  place,  at  which  it  is  admitted  that  the  punracr, 
Mr.  Black  M'Michan,  was  present :  Finds  that  a  proposal  was 
then  made  that  the  three  sons  should  carry  on  the  farms,  their 
mother  remaining;  in  family  with  them, — and  that,  as  the  sun. 
plw  of  the  moveable  property  was  estimated  not  to  execetj 
the  debts  by  more  than  £200,  a  bill  should  be  granted  by  them 
for  that  sum,  of  which  their  mother  should  draw  the  Interest, 
aid  the  principal  should  be  divided  equally  among  the  daugh- 
ter! at  her  death :  Finds  that  Hr.  Robert  Blair,  who  bad  mar. 
ried  one  of  the  daughters,  addressed  the  letter,  hearing  date 
the  11th  of  December  1822,  and  having  the  Dumfries  pout-mark 
of  the  24th  of  that  mouth,  to  Mrs.  Philip  Macdonald,  another 
daughter  of  the  family,  then  at  Kingston  iu  Jamaica,  which 
letter  bears — '  I  have  been  here  these  few  days  past,  and  we 
aire  been  looking  over  the  state  of  affairs  along  with  the  rest 
of  connections  in  this  country,  who  was  all  present  at  settle- 
ment but  yourself,  and  I  am  requested  by  your  mother  to  let 
jou  know  a  statement  how  they  stand,  for  your  satisfaction. 
'Honey  paid  and  rents  duo  'Inventors  of  stock  on  the 
since  in  ven tore  was  taken  three  farms,  includinefarm- 
imtnedistely  after  the  death,  ing  utensils,  &c  £1633. 
£14*2. 
'All  parties  present  have  agreed  in  your  absence  that  this 
rtreraonary  balance  shall  lye  for  the  support  of  your  mother 
Inner  old  sge,  after  the  disappointment  in  not  having  It  in 
her  power  to  give  to  each  of  their  children  what  was  expected 
ifcw  years  ago  f  Finds  that,  on  the  12th  of  December  1022. 
the  three  sons  pat  their  name  to  tho  bill  for  £200,  No.  10  of 
process,  which  remains  blank  in  the  name  of  the  drawer,  bnt 
■bkh  hi  not  denied  to  be  a  genuine  document :  Finds  that, 
oo  the  27th  November  1828,  an  inventory  of  the  effects  of  the 
aid  deceased  John  Mitchellwas  given  up  by  Quintln  Mitchell, 
the  defender,  bis  eldest  son,  who  was  deeerued  executor- dative 
?w  nearest  of  kin,  and  that  after  due  service  of  an  edict,  aud 
no  objection  stated,  and  that  the  amount  of  the  inventory  was 
£1407  :  15  :  7  :  Finds  that  the  pursuers,  although  denying  that 
they  agreed  to  the  proposed  arrangement,  do  not  allege  that 
they  took  any  step  in  objecting  to  the  same,  aud  no  demand 
for  sny  accounting  was  brought  forward  by  tbcm  ontil  after 
the  death  of  Mrs.  Mitchell,  which  occurred  in  the  month  of 
September  or  October  1842,  a  period  of  twenty  years :  Finds 
tint  the  present  action  was  instituted  in  the  month  of  January 
1343,  and  proceeds  on  the  subsumption  that  collation  bad 
taiea  place  in  respect  the  defeuder  Quintin  Mitchell  had  in- 
tromitted  both  with  the  heritable  and  moveable  property,  and 
concludes  for  a  count  and  reckoning  on  that  footing  :  Finds 
that  by  the  interlocutor  of  26th  July  1844,  pronounced  by  the 
8le  ward-substitute,  and  afterwords  adhered  to  on  appeal,  the 
defenders  are  appointed  to  give  in  an  account  of  their  Intro- 
miswods  with  the  heritage,  reserving  all  questions  as  to  their 
liability  to  account  for  the  moveables:  Finds  that  none  of  the 
other  children,  or  their  representatives,  object  to  the  arrange- 
ment alleged  to  hare  been  made  at  the  death  of  their  fathor, 
but  arc  willing  to  settle  with  their  brothers  on  the  footing 
thereof :  Finds  that  the  mere  confirmation  in  the  name  of 
the  heir,  and  the  drawing  of  the  rents  of  the  heritage,  does 
not,  str  *e,  constitute  collation,  wbich  is  a  privilege  competent 
to  him,  and  to  be  exercised  at  his  discretion ;  but  that  the  said 
confirmation  and  intromission  having  taken  place  with  the  ex- 
press consent  of  all  the  members  of  the  family,  excepting,  as  is 
slleged,  with  that  of  the  pursuers,  and  the  said  pursuers  being 
hi  the  knowledge  of  the  proposed  arrangement,  which  was  not 
oa  lbs  footing  of  collation,  but  the  reverse,  and  they  having 
taken  uo  steps  for  so  long  a  period  of  years  to  break  up  the 
said  arrangement,  must  bo  held  to  have  so  far  acquiesced 
therein,  and  are  barred  from  Insisting  on  anv  plea  of  collation 
«•  against  the  heir,  and  that  they  have  failed  to  establish  that 
the  heir  ever  did  collate,  or  intromit  ted  with  the  moveables  on 
that  tooting  :  Therefore,  alters  the  interlocutors  complained 
of,  repels  Ute  preliminary  objections  that  all  parties  bad  not 


been  called,  and  that  the  action  was  incompetent  In  the  Infe- 
rior Court :  But,  on  the  merits,  finds  that,  in  any  accounting 
which  is  to  take  place  between  the  parties,  the  value  of  the 
heritage  is  not  lo  be  included  therein  ;  and  appoints  the  case 
to  be  enrolled,  in  order  that  the  pursuers  mav  state  whether 
they  are  willing  to  take  their  share  of  the  £200  bill  as  offered 
l>y  the  defenders,  or  insist  upon  a  count  and  reckoning  as  to 
the  moveable  property  only,  and  on  any  objection  which  the 
defenders  may  have  lo  such  count  and  reckoning  ;  reserving 
In  the  meantime  all  questions  of  expenses." 

The  respondents  reclaimed,  and  pleaded — The  heir 
must  be  held  to  have  collated.  He  had  not  only  con- 
firmed as  executor,  and  acted  under  the  confirmation,  but 
had  intromitted  with  the  moveables  previous  to  confirma- 
tion, which  was  not  expede  till  18U8.  From  such  pro- 
ceedings, collation  must  necessarily  be  inferred,  unless 
excluded  by  a  special  agreement,  of  which  there  was  no 
evidence  here. 

At  advising, 

Lord  Jiatia-Gcntral. — I  am  quite  unable  in  this  case  to  see 
any  sufficient  evidence  of  collation  by  the  heir-at-law,  Such 
family  arrangements  as  that  which  seems  here  to  have  taken 
place,  must  be  very  common  inter  nutxeot;  aud  where  there  is  a 
scattered  family,  and  most  certainly  where  a  party  hangs  back 
like  these  pursuers  for  twenty  years,  aud  forbears  pressing  his 
claim  during  all  that  period,  he  must  come  into  Court  with  a 
statement  bice  tlariiu,  or  we  cannot  listen  to  it.  The  steps  here 
taken  were  Just  for  the  purpose  of  ingathering  the  funds  of  the 
husband.  This  is  just  such  a  case  as  foils  into  the  hands  of 
people  iu  the  country,  who  try  to  make  a  casu  out  of  nothing. 

Lord  Cumnghamt. — The  present  having  been  from  an  acci- 
dent twice  under  consideration  of  the  Court,  we  have  had 
time  deliberately  to  consider  its  circumstances ;  and  I  have 
come  to  the  conclusion,  that  the  pleas  against  the  interlocutor 
under  review,  are  quite  untenable. 

I  am  not  sure,  however,  that  I  could  lay  it  down  as  a  general 
propositlon,thateo(Io(iDncanneverbeprovedby/oe(iandei«u«- 
ttanoti  without  an  agreement  in  writing.  There  may  be  cases 
where  an  heir  intromit  ting  with  both  heritage  and  moveables, 
keeping  an  account-book  of  their  proceeds,  and  distributing 
shares  of  rents,  interest  of  money,  &c,  periodically  among  the 
next  of  kin,  or  by  other  inexplicable  acts,  might  justly  be  held 
to  have  collated  in  questions  either  between  the  younger 
branches  of  the  family,  and  himself,  or  his  heir. 

But  the  present  la  the  very  opposite  of  that  case;  and,  look- 
ing to  the  facts,  few  successions  in  humble  life  have  occurred, 
where  the  interests  of  the  next  of  kin  were  so  well  attended 
to  as  here.  The  father  died  in  September  1822.  In  Ootol>er 
of  that  year,  an  Inventory  of  the  stock  and  effects  of  the  de- 
ceased, and  of  his  debts,  were  made,  under  authority  of  the 
commissary ;  and  as  all  the  moveables  were  Invested  in  farms, 
a  bill  for  £200,  the  computed  balance  of  stock  and  debts,  was 
granted  by  the  three  sons  occupying  the  farms.  That  pro- 
ceeding positively  excludes  the  idea  of  collation.  If  there  hod 
been  collation,  surely  the  farms  would  have  been  included  in 
the  valuation  as  well  as  the  moveables. 

No  doubt,  ibe  £200  constituted  by  the  bill  were  not  divided 
in  1822.  It  did  not  fall  to  be  so  immediately,  according  to 
the  proper  and  humane  arrangement  snide  in  the  family.  It 
is  admitted  on  record,  that  the  widow,  sous,  and  two  daughters, 
all  resided  with  the  heir  after  his  father's  death,  which  clearly 
more  than  exhausted  the  paltry  interest  of  £200.  Then,  on 
the  widow's  death  in  1842,  the  pursuers  and  other  younger 
children  were  offered  their  shore  of  the  £200.  If  they  allege 
that  the  moveables,  deducting  debts,  wore  more  than  £200,  the 
burden  of  proof  will  lie  on  them  to  prove  thia  The  Lord  Or. 
dinary  has  made  a  rtaervation  enabling  them  to  do  so  ;  hut  they 
bad  better  pause,  as  they  should  have  done  earlier,  before  in- 
volving themselves  in  more  litigation  about  this  small  sue- 

Lord  Ivory.— I  am  quite  of  the  same  opinion.  There  is  no 
evidence  which  justifies  us  in  holding  tho  heir  liable  on  the 
ground  of  collation.  Why  should  an  bcir  collate  t  Only  be- 
cause, by  so  doing,  be  expects  that  his  amuio  share  of  heritage 
and  moveables  will  be  greater  than  bis  share  of  heritage  alone 
would  be.  But  the  ground  I  go  on  la,  that  there  is  no  evidence 
In  this  process  that  the  heir  ever  Intended  to  collate.    There  I 
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not  a  single  word  mid  m  to  tbe  rieritspe,  implying  that  the 
younger  children  were  to  ban  any  interest  in  it. 
Lord  Fuiltrton  concurred. 

The  Court  adhered. 
Lord  Ordinary,  Robertson. — For  Smpenden,  Dean  of  Faculty 

iimlereon),  Horn  ;  John  Konnld,  B.S.C.  Agent.— For  Charger!, 
larslia.ll,  E.  F.  Maitland  ;  Hunter,  Blaii  and  Cowan,  W.8. 
Agenti—L.  Clerk.— (W.Q.T.) 

13tk  January  18i>2. 

Frasr  DlTOMW. 

No.  83. — Walter  M'Ilquham  &  Company,  Purtuert, 

v.  John  James  Hope  Johnstone,  Defender. 
Rail  way-Direct  or,  Personal  Liability  of-Contract— Preliminary 
Defence— Frocet*-j4  contractor  brought  an  action  against  a  railway 
company,  for  icork  done  and  material!  furniihed  on  the  order!,  cjf 
the  board  of  director!.  The  company  pleaded  in  defence,  that  the 
contract!  out  of  which  the  claims  punue  dfor  ante,  icere  ultra  vires 
of  the  company,  and  could  not  affect  the  corporate  fundi.     The 

Sursucr  hating  thereupon  railed  an  action  of relief  againtt  B,who 
adbetn  chairman  of  the  company  at  the  time  the  works  acre  exe- 
cuted by  the  pursuer,  concluding  against  him  at  an  individual,  on 
the  ground  that  he  had  induced  hm  to  enter  into  the  contracts  mud 
on  by  hie  whole  conduct  in  the  matter,  and  specially  by  hit  hold- 
ing himself  out  a!  aathoriied  to  bind  the  company,  and  pledge 
their  credit  for  tht  fulfilment  of  that  contract! — Preliminary  de- 
fence, that  IT  I  eoiteaguct  in  the  board  of  direction  were  not  called, 
repiUed.  Question,  Whether  the  pursuer  was  bound  to  Call  tht 
company  with  whom  the  pursuer  had  originally  contracted  to  per- 
form the  wort  specified,  and  the  contract  tcith  whom  the  defender! 
had  adopted  t 

By  the  statute  9  and  10  Vict.  c.  130,  entituled,  the 
'  General  Terminus  and  U  lasgow  Harbour  Railway  Act, 
1840,'  the  General  Terminus  and  Glasgow  Harbour  Com- 
pany was  incorporated  for  the  purpose  of  making  certain 
small  railways  connecting  the  river  Clyde  and  harbour  of 
Glasgow  with  the  Pollock  and  Govan,  and  certain  other 
lines  of  railway. 

By  another  statute,  10  and  11  Vict.  c.  75,  entituled, 
'The  General  Terminus  and  Glasgow  Harbour  (Branches) 
Act,  18-17,'  powers  were  given  to  the  General  Terminus 
Company  to  make  and  maintain  branch  lines  of  railway 
to  connect  with  the  Caledonian  and  other  adjoining  rail- 
ways. 

U  nder  both  these  acts,  powers  were  given  to  the  Gene- 
ral Terminus  Company  to  sell  or  lease  the  undertakings 
respectively  authorized  thereby,  to  the  Caledonian  Rail- 
way Company. 

f  he  General  Terminus  Company  entered  into  a  con- 
tract with  the  pursuers  to  construct  the  railways  and  re- 
lative works  authorized  to  be  made  by  the  two  acts. 

Shortly  thereafter,  the  Caledonian  Company  entered 
into  an  arrangement  with  the  Terminus  Company,  by 
which  they  purchaserrse vend  lots  of  ground,  and  undertook 
to  construct  certain  of  the  lines  of  railway  authorized  to 
be  made  by  the  Terminus  Company.  In  pursuance  of  this 
arrangement,  they  adopted  the  contract  entered  into  be- 
tween the  Terminus  Company  and  the  pursuers,  so  far 
as  tbe  sjnie  related  to  the  portions  of  the  works  arranged 
to  be  made  by  the  Caledonian  Company,  and  they  conti- 
nued to  employ  the  pursuers  to  furnish  materials  for,  and 
to  execute  these  works.  This  employment  went  on  till 
August  1848,  when,  in  consequence  of  the  failure  of 
payments  to  account,  the  pursuers  ceased  to  carry  on  the 
works. 

Thereafter,  however,  an  agreement  was  entered  into 
1  ctween  the  pursuersand  the  Caledonian  Company,  under 
which  the  accounts  for  the  work  already  done  were  ad- 


justed, and  it  was  arranged  that  bills  should  be  granted 
therefor,  and  that  the  pursuers  should  continue  the  work*. 

The  pursuers  recommenced  the  works,  and  after  con- 
tinuing for  some  time,  raised  an  action  against  the  Cale- 
donian, Company  for  payment  of  an  alleged  balance  dot 
them. 

The  Caledonian  Company  pleaded  that  they  were  not 
liable,  in  respect  "  that  the  transactions  out  of  which  the 
claims  are  said  to  arise,  were  transactions  into  which  the 
Company  had  no  power  to  enter,  and  in  respect  of  which 
the  corporate  funds  cannot  be  rendered  liable." 
'  The  pursuers  thereupon  raised  the  present  summons 
against  Mr.  Hope  Johnstone,  in  which  they  stated — 

That  ho  was  chairman  of  the  Caledonian  Company  at  tbe 
date  of  the  agreement  between  that  and  tbe  Terminus  Com- 
pany, and  he  approved  of,  and  sanctioned  and  authorised  that 
agreement ;  and  he  hIso  sanctioned,  approved  of  and  authorised 
the  employment  of  the  pm-sueis  in  the  works  above  referred 
to ;  and  more  particularly  when,  in  August  1848,  tbe  pursuers 
refused  to  carry  on  the  works,  he  was  the  party  who,  represent- 
ing himself  to  be  chairman  of  the  directors  of  tbe  Caledo- 
nian Company,  and  to  act  for  and  bind  that  company,  signed 
the  agreement  with  the  pursuers,  and  caused  to  bo  adhibited 
seal  of  the  company ;  in  reliance  on  which  agree- 


authorised  the  granting  of  bills  on  account  of  the  works  per- 
formed and  materials  fit  nisbed  by  the  pursuers,  and  otherwise 
homologated  and  sanctioned  the  employment  of  works  dans 
and  materials  furnished  by  the  pursuers.  "  The  defender,  in 
doing  all  and  each  of  the  acta  above  set  forth,  and  generally 
in  tbe  coarse  of  the  transactions  connected  with  tbe  employ- 
ment of  the  pursuers,  represented  or  held  himself  forth  tu 
the  pursuers  as  acting  for,  and  entitled  to  bind,  the  Cale- 
donian Railway  Company,  and  the  partners  and  funds  of  said 
Company ;  and  the  pursuers  proceeded  to  execute  the  works 
solely  in  reliance  on  tbe  correctness  of  the  defender's  repre- 
sentations and  right  to  bind  the  said  partners  and  funds." 
The  summons  concluded  that  the  defender  was — 
"bound  to  relieve  thepniruers  from  the  consequences  of  the 
defences  pleaded  by  the  Caledonian  Company  to  tbe  action 
against  them,  and  to  make  payment  to  the  pursuers  of  the 
sums  therein  concluded  for;  or  otherwise,  that  the  defender 
hiu  incurred  liability  for,  and  is  bound  to  make  payment  to 
tbe  pursuers  of  the  sums  of  money  hereinafter  concluded  for, 
bring  for  work  done  and  for  materials  furnished  by  the  pur- 
suers; or,  at  all  events,  tbat  the  defender  is  liable  in  reparation 
and  damages  to  the  pursuers  for  the  Ices,  injury,  and  damage 
they  have  sustained,  or  may  sustain,  by  and  through  the  re- 
fusal of  the  said  Caledonian  Railway  Company  to  make  pay. 
meet  of  the  sums  of  money  hereinafter  concluded  tor ;  and 
whether  it  is  so  found  and  declared  or  not,  the  defender" 
should  bo  found  liable  in  payment  of  the  balance  account  for 
v  ork  done  by  the  pursuers  which  the  Caledonian  Company  re- 
fused to  pay  :  Or  otherwise,  of  £25,000,  or  such  other  sum  as 
the  Court  might  modify  as  "  the  amount  of  loss  and  damage 
sustained  by  the  pursueis  by  and  through  the  acta,  conduct. 
and  representations  of  tbe  defender,  and  tbe  failure  of  the  said 
Caledonian  Railway  Company  to  make  payment  to  the  pur- 
suers of  the  Slims  ol  money  above  concluded  for." 

The  defender  pleaded — 1.  All  parties  interested  have 
not  been  called.  '2,  In  particular,  the  pursuers  are 
bound,  before  proceeding  farther  with  the  action,  to  bring 
into  the  field- — (1.)  the  General  Terminus  Railway  Com- 
pany, with  whom  they  originally  contracted;  and  (2.) 
tbe  other  members  of  the  board  of  directors,  of  which 
the  defender  was  chairman. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Repels  tbe  preliminary  defences,  that  tbe  General  Terminus 
Railway  Company  and  the  Directors  of  the  Caledonian  Bail- 
nay  Company  have  not  been  called  as  defenders,  and  con- 
tinues the  cause  till  Wednesday,  that  the  defender  may  (ben 

state  il  be  acquiesces  in  this  interlocutor." 


1852.] 


IN  THE  COURT  OF  SESSION,  4c. 


The  defender  reclaimed. 

Lord  Juitiee-OeneraL— If  thia  claim  was  limited  against  the 
Caledonian  Company  In  tbo  first  place,  and  Mr.  Hope  Joan- 
stone  in  the  second  place,  M  after*  certain  date,  I  should  think 
there  woold  be  no  necessity  for  calling  any  other  parties  to  this 
action.  But  while  there  is  no  such  limitation,  the  pursuers 
maintain  thej  hare  still  a  claim  against  the  General  Termi- 
nus Company,  and  we  cannot  lose  sight  of  the  circumstance, 
that  the  pursuers  originally  contracted  with  them.  No  doubt, 
iu  tbe  progress  of  the  contract,  the  Caledonian  Company  came 
In,  and  they  may  be  liable  for  the  works  executed  since  then; 
but  the  pursuers  state  they  have  still  a  claim  as  against  the 
General  Terminus  Company.  Now,  no  doubt  It  is  wise  in  the 
pursuers  not  to  shake  loose  the  original  employers;  but  if 
there  is  a  reserved  right  against  them,  most  they  not  be  called  r 
Is  not  this  party  who  is  called  In  relief,  entitled  to  say,— this 
party  against  whom  yon  admit  you  hare  a  claim,  must  be 
called  f  Without  wishing  to  decide  the  abstract  question,  I 
doubt  bow  Ear,  in  an  action  of  relief,  we  can  dismiss  this  de- 
fence altogether.  I  think  it  Is  snch  a  preliminary  defence  as 
may  be  reserved  to  be  discussed  hereafter.  That  Is  the  course 
I  am  for  following. 

Lord  FullrrtoH.— If  the  defender  wished  to  have  a  reservation 
of  his  preliminary  defences,  he  should  have  stated  them  more 
precisely.  I  understand  your  Lordship  to  be  of  opinion  that 
the  Caledonian  Company  alone  are  liable  for  tbe  works  exe- 
cuted posterior  to  the  date  of  their  taking  up  the  contract 

Lord  Juttict  General — I  think  so. 

Lord  Fullerton.— But,  then,  the  question  remains,— because 
some  of  the  works  were  done  originally  for  the  General  Ter- 
minu*  Company,  must  that  company  stilt  be  called  (  I  cannot 
exactly  embrace  that  opinion,  for  I  think  tbe  contract  was 
mads  over  to  the  Caledonian  Company,  and  if  they,  the  sub. 
stiluUd  party,  will  not  pay  him,  I  don't  see  that  the  pursuer 
is  bound  to  call  his  original  employer. 

Neueet  for  defender — The  defences  for  the  Caledonian 
Company  are  not  yet  disposed  of.  This  process  should 
be  suited  till  wo  see  the  result  of  those  defences.  Both 
cases  are  before  the  same  Lord  Ordinary. 

Lord  Ivory. — It  would  be  very  disagreeable  to  have  to  de- 
cidu  now,  a  question  wliich  is  depending  in  another  case.  If 
all  that  is  wanted, — and  that,  really,  is  all  that  is  wanted  at 
present, — by  the  pursuers  is  to  certify  Mr.  Hope  Johnstone  of 
the  defences  of  tbe  company,  that  be  may  make  good  any 
claim  of  relief  he  may  have  against  them,  perhaps  it  would 
be  equally  agreeable  to  both  parties  to  have  this  action  slsted. 
Of  course  we  all  agree  to  repel  the  defence,  that  the  other 
directors  have  not  been  called. 

The  Court  pronounced  the  following  interlocutor: — 

"  Of  consent  of  the  reclaimer,  supersede  consideration  of  the 
preliminary  defence,  that  the  General  Terminus  Bailway  Com- 
pany have  not  been  called  as  defenders ;  and,  quoad  ultra,  ad- 
here to  tbe  interlocutor  of  6th  December  1861  reclaimed 
against,  and  refuses  the  note  to  that  extent" 

Lord  Ordinary,  Robertson. — Ad.  Dean  of  Faculty  (Anderson}, 
E.  B,  Gordon  ;  James  Burness,  8.S.C.  Agent. — All.  Neares, 
Mure;  Adam  and  Kirk,  W.B.  Agentt.—L.  Clerk— (W.G.T.) 

13th  January  1852. 
Sacosn  Division. 

Ho.  84. — WlLLlAM  Tollis  and  others,  Swrpendert, 

v.  Charuci  Clark,  Rrxpondent. 

Reclaiming  Note,  Competency  of— Process — Bdd  that  an  inter. 

I.xxi! or  pronounced  in  the  Bill  Chamber  by  a  Judge  belonging  to  the 

Futt  LHcinon,  u  reviewable  by  the  Second  Divinon. 

'I' hi*  was  a  suspension,  in  which  Lord  Fullerton,  as 
Ordinary  on  the  Bills,  had  refused  the  note. 

The  note  of  suspension  was  not  marked  as  belonging 
to  either  Division,  but  the  reclaiming  note  against  the 
Lord  Ordinary's  interlocutor  was  boxed  to  tbe  Second 
Diriaioo. 

The  case  having  been  moved  to-day  in  the  single  bills, 

Penney,  for  respondent,  objected  to  the  competency 


of  the  reclaiming  note.  Under  the  Judicature  Act,  6 
Geo.  IV.  e.  120,  a  judgment  pronounced  during  vacation 
by  an  Inner-House  Judge,  was  reviewable  only  by  the 
Division  to  which  the  Judge  belonged.  As  Lord  Fullerton 
was  a  Judge  of  the  other  Division,  the  reclaiming  note  had 
been  incompetently  presented  here. — Small  v.  KobertBon, 
Nov.  15, 1832;  11  S.  D.  9.  The  statute  1  and  2  Vict, 
c.  118,  §  4,  operated  this  change,  that  the  Lords  Ordi- 
nary "  in  the  Outer- House," — that  is  to  say,  the  perma- 
nent Lords  Ordinary, — should  belong  indifferently  to  both 
Divisions.  But  the  previous  law  remained  unchanged  as 
to  the  Lords  Ordinary  on  the  Bills. 

Donaldum — The  Lords  Ordinary  on  the  Bills  just  fell 
under  the  general  rule. 

Lord  Juttiee-Clerk. — The  practice  is  entirely  against  Mr.  Pen- 
ney's  objection ;  we  cannot  sustain  it  The  true  view  is,  that 
the  Lord  Ordinary  in  the  Bill-Chamber  belongs  to  the  whole 
Court,  so  that  bis  Judgments  are  reviewable  by  either  Division. 

LordOrdinnry,Vullertoa.— .def.Donaldson;  A. Morrison, 8  8. C. 
Agent.— Alt.  Penney ;  Clason  and  Clark,  W.8.  Agent*.— <F.H.) 

Uth  January  1862. 

Ebookd  Division. 

No.  85. — Hekby  Bevebidoe,  Pursuer,  v.  Jons 

Liddxll  and  Co.  Defender*. 

BUI  of  Exchange — A  party  inserted  a  bill  for  the  accommodation 
of  the  drawer.  Hi  wot  called  on  by  the  banker  (wifA  whom  i(  vat 
diieeunttd)  to  pay  it,  and  did  retire  it  accordingly — Held  that  he 
tea*  entitled  to  recover  from  the  acceptor  although  it  toot  averred 
by  the  latter  that  hi  had  accepted  for  thi  accommodation  of  the 
drawer, — there  being  no  averment  on  the  record,  either  that  this 
circumstance  was  known  to  the  purtuer,  or  that  the  bill  had  butt 
retired  with  the  partner' t  fund*. 

This  was  an  ordinary  action  to  recover  the  balance 
remaining  due  on  a  bill  of  exchange  for  ^360. 

The  defenders  were  commission-agents  in  Glasgow. 
They  had  had  business  correspondence  with  Thomas 
Marshall,  manufacturer  in  Kinross,  and  were  in  the  cus- 
tom of  accepting  bills  drawn  by  him  against  consignments 
of  goods  sent  by  him  to  them  for  sale.  The  bill  in  ques- 
tion had  been  drawn  by  Marshall  upon,  and  was  ac- 
cepted by  the  defenders. 

The  pursuer  indorsed  the  bill  for  the  accommodation  of 
Marshall  the  drawer,  who  discounted  it  with  the  British 
Linen  Company's  Bank.  When  it  fell  due,  the  pursuer 
was  compelled  to  retire  it.  Certain  heritable  subjects  in 
Kinross,  belonging  to  Marshall,  were  sold  by  the  bank  by 
virtue  of  a  security  which  they  held  over  them;  and  the 
price  was  to  a  certain  extent  applied  to  the  pursuer's  relief. 
The  defence  on  the  part  of  the  acceptors,  inter  alia 
was,  that  the  bill  had  been  accepted  by  them  for  the 
drawer's  accommodation.  But  it  was  not  averred  on  tbe 
record  that  this  was  known  to  the  defender:  nor  was  it 
denied  that  the  bill  had  been  retired  with  the  pursuer's 
funds. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel. 
The  defenders  reclaimed.    But  the  Court,  "  in  respect 
that  the  pursuer  retired  from  the  bank  the  bill  of  which 
the  defenders  are  acceptors,"  adhered. 

Lord  Ordinary,  Rntherfurd. — Act.  Dean  of  Faculty  (Ander- 
son), Cook;  John  Marshall,  S.S.C.  Agent.— Alt.  Sol.  Gen.  (Deas), 
P.  Shaw  ;  Jofau  W.  Mackenzie,  W.B.  Agent.— R  Clerk—  (EMI.) 

•   PiA  infra,  17th  Jan, 


REPORTS  OF  CASES  DECIDED 


[Jon.  IS, 


15th  January  1852. 

FlBST  DIVISION. 

No.  86. — Elizabeth  Dickson,  Petitioner. 
Poor— Poors'  Boll— Act  of  Sederunt  21st  Dec.  1842,  §§  2,  8— 
Certificate  of  Poverty — In  a  certificate  by  Ike  minuter  and 
eldere  in  regard  la  the  character  of  an  uppUcantfor  the  neori  roll — 
Held  thai  it  teat  rujhacnt  for  them  to  elate,  "thai  the  applicant, 
to  far  as  known  to  ui,  hat  hitherto  maintained  a  good  character." 

The  act  of  sederunt  concerning  the  poors'  roll,  21st 
December  1842,  provides,  §  2,  that — 
"  do  person  shall  be  entitled  to  the  benefit  of  the  poora"  roll, 
unless  he  shall  produce  a  certificate  under  the  hands  of  the 
minister  and  elders  of  the  parish  where  such  poor  person  re- 
sides, setting  forth  his  or  her  circumstance*,  according  to  a 
formula  hereto  annexed,  (schedule  A)." 
And  §3— 

That,  if  possible,  the  applicant  "  shall  appear  personally  be- 
fore the  minister  and  elders  at  the  time  and  place  appointed 
by  them,  to  be  examined  as  to  the  facts  required  by  said  for- 
mula ;  and  the  minister  and  elders  shall  then  certify  how  far 
the  statement  given  by  the  party  consists  with  their  own  pro- 
per knowledge,  or  that  of  anyone  of  them,  or  whether  its  credit 
rests  on  the  information  of  others,  or  solely  on  the  statement 
of  the  applicant, — in  which  latter  case,  they  shall  certify  whether 
he  or  she  be  of  good  character,  and  worthy  of  credit." 

This  was  a  note  for  a  remit  to  the  reporters  on  the 
probabili*  causa.  The  certificate  of  the  minister  and 
elders  bore,  that  except  with  regard  to  one  or  two  un- 
important particulars,  the  truth  of  the  applicant's  state- 
ment rested  solely  on  her  own  credit;  and  the  certificate 
concluded — 

"  We  farther  certify,  that  the  applicant,  so  far  as  known  to 
us,  has  hitherto  maintained  a  good  character." 

Welsh,  for  the  party  against  whom  the  applicant  con- 
templated bringing  her  action,  objected,  that  under  the  act 
of  sederunt,  the  minister  and  elders  were  bound  to  decide 
and  state  specifically  what  was  the  applicant's  character. 
If  enquiry  were  necessary  to  enable  them  to  do  so,  they 
must  make  such  enquiry;  but  the  certificate  as  it  stood 
was  not  sufficient. 

Objection  repelled. 

Act.  Ogilvy ;  John  Cosens,  W.S.  Agent.— Alt.  Welsh  ;  John 
M.  Macqueen,  8.S.C.  Agent.— {W.Q.T.J 

IS/A  January  1852. 

Shoitd  Division. 

No.  87. — Sir  Jobs  Hall  of  Dunglass,  Pursuer,  v. 

William  Whillis  and  others,  Defender*. 

Sea— Fishings—  Shell  Fish— Public  Right—  The  owner  of  landi 
adjacent  to  the  era,  and  erected  into  a  barony  with  a  elavee  of  part 
and  pertinent,  and  a  general  grant  of  fiehing,  hat  not,  a»  inch, 
a  eufftcient  title  to  exclude  any  one  of  the  public  from  taking  Urnpete 
and  other  ehstl-Juh  adhering  to  the  reeks  below  high-water  marc  on 
the  thore  of  hit  landi,— provided  thai  rocks  art  accueihU  without 

The  pursuer  was  owner  of  the  lands  and  barony  i 


granted  by  James  VII.  of  Scotland,  did  not  state  any 
specific  boundary  to  seaward.  The  titles  contained  a 
general  grant  of  fishings. 

The  defenders  were  fishermen  in  the  neighbouring 
burgh  of  Eyemonth. 

The  summons  stated,  that  the  defenders — 
"  havs  lately,  without  any  right  or  title,  and  without  the  pnr- 
sner's  consent  or  permission,  assumed  and  taken  possession  of, 
and  collected  and  carried  away  the  limpets  and  other  shell-fish, 
or  part  thereof,  found  lying  or  growing  on  or  amongst,  or  ad- 
hering to,  the  satd  shores  and  rocks  cz  advereo  of  the  pursuer's 


There  was  also  a  statement,  that  the  defenders  had 
trespassed  on  the  pursuer's  lands;  but  this  question  was 
not  at  this  stage  brought  before  the  Court. 

The  summons  concluded  to  have  it  found  and  declared 
that  the  pursuer  was  the  exclusive  owner  of  the  shell-fish 
and  other  products  of  the  rocks,  and  that  the  defenders 
should  be  decerned  and  ordained — 

"immediately  to  desist  and  cease  from  collecting  and  carrying 
away,  or  otherwise  interfering  with,  the  said  limpets  or  other 
small  shell-fish  to  be  found  lying  or  growing  on  or  amongst,  or 
adhering  to,  the  said  shores  or  rocks  ex  adtcrto  of  the  pursuer's 
said  lands." 

The  pursuer  pleaded,  that — 
1.  In  virtue  of  the  titles  produced  by  blm,  and  fn  absence  of 
any  competing  title,  he  was  entitled  to  decree  as  concluded 
for.  2.  A  title  to  lands  which  ware,  In  point  of  fact,  bounded 
by  the  sea,  was  a  good  title  to  the  shore  si  adctreo  of  the  lands, 
although  it  did  uot contain  an  eipress conveyance  of  the  ghore. 
8.  A  right  of  barony  adjacent  to  the  sea  did  not  require  a  spe- 
cific boundary  seaward,  and  comprehended  the  whole  colke. 
tlons  and  natural  products  of  the  shores  and  rocks  ex  adeem 
of  the  lands  within  the  barony.  A.  These  collections  and 
natural  products,  including  limpet*  and  other  small  shell-fish, 
and  sea  weed  or  sea-ware,  were  natural  pertinents  of  the  lands, 
and  were  the  property  of  the  pursuer.  6.  The  defenders,  living 
at  a  great  distance  from  the  pursuer's  lands,  and  Tina  raring  no 
title  to  the  shore  ex  advene  of  them,  had  no  right,  as  part  of 
the  public,  to  appropriate  and  carry  off  the  limpets  and  other 
small  shell-fish  which  were  to  be  found  on  the  rocks  and  shot*. 

The  defenders  pleaded,  that — 
1.  No  title  had  been  libelled  on  by  the  pursuer,  which  entitled 
him  to  insist  In  the  action,  and  the  statements  in  the  summons 
and  record  were  not  lelevant  and  sufficient  to  support  the  con- 
clusions. 2.  More  particularly  was  the  title  irrelevant  aud  de- 
fective as  regards  the  rocks  and  shores  of  the  sea  ex  advereo  at 
those  lands  as  to  which  no  risht  of  barony  was  asserted  by  the 
pursuer.  8.  The  right  to  take  limpets  and  other  small  shell. 
fish  from  the  rocks  and  shores  of  the  sea  below  high- water  mark, 
was  a  public  right,  and  the  pursuer,  therefore,  could  hot  pre- 
vent the  defenders  from  exercising  it  i.  As  accessory  of,  and 
as  essential  to,  the  right  of  white  fishing,  which  fiaxpvbUcijurit, 
the  defenders  were  entitled  to  take  limpets  and  other  small 
shell-fish  from  the  rocks  and  bed  of  the  sea,  below  high-water 
mark,  for  the  purpose  of  being  used  as  bait  in  prosecuting  their 
calling,  b.  The  defenders  and  their  predecessors,  and  the 
public  generally,  having  from  time  Immemorial  resorted  to 
these  rocks  and  shores  for  limpets  and  other  small  shell-fish 
for  the  purpose  of  fishing,  were  entitled  to  continue  doing  eo 
without  interruption.  6.  At  all  events,  the  defenders,  as  fenars 
or  inhabitants  of  Eyemouth,  had  acquired,  by  prescriptive  pos- 
session, a  right  to  resort  to  these  rocks  and  shores  for  such 
purposes. 

The  Lord  Ordinary  reported  the  case,  on  the  question, 
whether,  irrespectively  of  the  averments  of  possession  on 
either  side,  the  pursuer  had  a  title  to  exclude  the  defen- 
ders from  taking  shell-fish  from  the  rocks  below  high- 
water  mark,  ex  odverao  of  the  pursuer's  lands. 

There  was  no  argument  in  the  Inner-House  as  to  any 
right  of  sea-ware  or  trespass.  The  question  taken  to 
report  was  thus  stated  by  the  Lord  Ordinary: — 

"  Whether  the  pursuer's  title  was  sufficient-  to  exclude  the 
defenders  from  the  exercise  of  the  right  claimed  by  them,  of 
taking  limpets  and  other  small  shell-fish  from  the  rocks  sod 
shores exodverso of  his  lands,  below  high-watermark,  supposing 
that  they  had  never  previously  done  so,  or,  what  Is  the  suns 
thing,  not  done  so  till  lately,  when  their  acts  were  challenged; 
or,  in  other  words,  whether  any  one  of  the  public  is  entitled 
to  enter  upon  the  shores  and  rocks  ex  advereo  of  the  pursuer's 
lands,  for  the  said  purpose,  the  right  claimed  being  /ivbtiajurit, 
open  to  the  whole  pnblic,  and  from  which  the  pursuer  cannot, 
in  respect  of  his  title  to  the  adjoining  lauds,  exclude  them 
whensoever  tbey  shall  choose  to  assert  and  exercise  it." 

At  advising, 

Lent  JuMitx-Clerk.-!  do  not  feel  any  difficulty  a*  to  the  only 


IN  THE  COURT  OF  SESSION,  Ac. 


point  reported  by  the  Lord  Ordinary  ;  and  to  that  point  we 
mot  exclusively  confine  ourselves.  I  do  not  Kay  that  these 
defenders  are  entitled  to  cut  sea-weed,  because  that  question 
k  not  before  w.  Tbe  question  is,  whether  the  pursuer  has  a 
good  title  to  prevent  these  fishermen  from  taking  these  shell- 
fish from  the  rocks  ex  adctrio  of  his  lands,  below  high-water 
mark,  assuming  that  they  can  reach  them  without  committing 
sny  trespass. 

The  pursuer  claims  both  under  his  title,  and  also  under  a 
general  grant  of  fishings.  I  am  not  aware  that  a  grant  of 
white  fishings  has  ever  been  extended  to  an  exclusive  light  to 
(Jrell-fish  on  the  coast.  On  the  contrary,  we  have  authority 
from  the  time  of  Balfour  to  the  effect,  that  shell- fish  within 
flood-mark  may  be  taken  by  any  of  the  lieges. 

I  adhere  to  the  doctrine  of  the  decision,  dated  in  1849,  re- 
ferred to  by  Balfour,  by  which  this  principle  was  fixed  in  our 
1st. 

Being  of  opinion  that  the  pursuer's  title  is  insufficient,  I 
dud  it  unnecessary  to  enter  into  the  question  of  possession. 

Lord  Medwyn. — I  entirely  concur  with  your  Lordship.  In  the 
cm  of  Iunes,  In  which  I  was  counsel,  the  doctrine  of  Balfour 
to  attempted  to  be  extended  to  shell-marl.  But  there  is  a 
great  distinction  between  shell-marl  and  limpets,  and  other 
theU-fish  inch  as  are  in  question  before  us.  But  I  know  of  no 
decision  contrary  to  that  stated  by  Balfour.  I  therefore  think, 
that  any  one  who  can  reach  these  rocks  lawfully,  and  without 
tmjwo,  can  take  these  shellfish.  A  grant  of  white  fishings 
does  not  imply  an  exclusive  right  to  limpets,  &c.  adhering  to 
tbe  rocks.  Therefore,  without  going  into  the  question  of  barony, 

Lad  CoMurn. — I  entirely  concur.  The  only  difficulty  I  have 
felt  his  arisen  from  the  mixing  up  of  this  case  with  the  cases 
otsea-ware,  marl,  lobsters,  &c.  The  question  is,  whether,  he- 
nose  this  pursuer  is  owner  of  the  adjacent  laud,  he  can  pre- 
rent  people  who  reach  these  rocks  lawfully,  from  stripping 
them  ofthe  limpets  and  other  shell-fish  adhering  to  them.  To 
hold  that  he  may,  would  be  contrary  to  the  law  of  Scotland  as 
laid  dnwn  by  the  authorities  from  Balfour  to  Professor  BelL 

Urd  Murray. — I  agree.  The  pursuer  has  no  title  to  exclude 
these  fishermen  from  taking  these  shellfish.  There  is  no  point 
en  which  the  law  of  Scotland  Is  clearer  than  this.- 

The  Court  pronounced  the  following  interlocutor: — 

"  Find  that  the  titles  libelled  on  by  the  pursuer  do  not  give 
him  an  heritable  and  real  right  to  the  limpets  and  other  small 
•bell-fish  which  are  found  lying  or  growing  on  or  amongst,  or 
adhering  to,  tbe  rocks  along  the  sea-shore  along  the  pursuer's 
land*,  below  high- water  mark,  and  that  the  pursuer  is  not  en- 
titled to  a  decree  to  exclude  the  defenders  from  gathering  such 
limpets,  and  other  small  shell-fish,  from  tbe  said  rocks  below 
high-water  mark :  Therefore,  dismiss  the  action,  assoilzie  the 
defenders,  and  decern." 

Pnucn't  Armour™.  —  M'Alister  e.  Campbell,  Feb.  IS, 
1«37.  Patarson  v.  Marquis  of  Ails*,,  March  11,1848.  Portland 
»■  gray,  Hot.  16, 1882.    Innes  r.  Downie,  Bar.  Home,  662. 

DxniiDias'  Avtboritiss — Balfour,  p.  626.  Bell's  Prin.  § 
M6-    Officers  of  State  v.  Smith,  July  13, 1649. 

lots' Ordinary,  Wood. — Act.  Inglis,  Ross  ;  Tods  &  Romanes, 
W  8.  Agmti.—AH.  Dean  of  Faculty  (Anderson),  Wood ;  Sang 
«nd  Adam,  S.&C.  Agent*.— B.  Cto*.— {F.H.) 

lUth  January  1802. 
Sir* os d  Division. 

So.  88. — John  Hat,  Pursuer,  v.  George  FERaosos 
and  William  Lennox,  Defenders. 

Foot— Settlement — Held  that  a  blind  woman,  wad  hud  maintained 
itrtdj in  a  pariih  for  /Set  ytart,  partly  by  her  owl  exertion),  and 
pfttf  by  the  support  of  charitable  perione,  vat  not  incapacitated, 
by  thu  private  out,  from  acquiring  a  rrtidtnliai  settlement  in  that 
fnek,  tatder  the  76M  section  of  fas  Poor -Law  Amendment  AH  of 
16*6, — the  not  hating  had  recount  to  public  begging,  and  not  has- 
itgtfflintfor,  nor  obtained,  parochial  rcbtf  during  that  period. 

This  was  an  action  of  declarator  and  payment  at  the 
uutinee  of  the  parish  of  Edinburgh,  represented  by  the 
Pfl^Mr,  against  the  parishes  of  Maybole  and  Ayr,  re- 
'     |  represented  by  the  defenders  Ferguson  and 


•pectmjj  r 
Lennox. 


The  question  related  to  the  support  of  Catherine 
M'Ardle,  a  pauper.  It  turned  upon  the  76th  section 
of  the  Poor-Law  Amendment  Act  of  1845,  which  is  in 
the  following  terms  ; — 

"  That  from  and  after  the  passing  of  this  act,  no  person  shall 
be  held  to  have  acquired  a  settlement  in  any  parish  or  com- 
bination, by  residence  therein,  unless  such  person  shall  have 
resided  for  five  years  continuously  in  such  parish  or  combina- 
tion, and  shall  have  maintained  himself,  without  having  re- 
course to  common  begging,  either  by  himself  or  his  family, 
and  without  having  received  or  applied  for  parochial  relief; 
and  no  person  who  shall  have  acquired  a  settlement  by  re- 
sidence in  any  parish  or  combination,  shall  be  held  to  have 
retained  such  settlement,  if,  during  any  subsequent  period  of 
five  years,  he  shall  not  have  resided  in  such  parish  or  aim  hi  na- 
tion continuously  for  at  least  one  year :  Provided  always  that 
nothing  herein  contained  shall  be  held  to  affect  those  persons 
who,  previous  to  the  passing  of  this  act,  shall  have  acquired  a 
settlement  by  virtue  of  a  residence  of  three  years,  and  shall 
have  become  proper  objects  of  parochial  relief." 

The  facts  are  sufficiently  set  forth  in  the  Lord  Ordi- 
nary's interlocutor  and  note : — 

"  Finds  it  proved  that  the  pauper,  Catherine  M'Ardle  or 
M' Arthur,  was  boro  in  Ireland,  and,  when  only  a  few  months 
old,  came  to  Scotland  with  her  parents,  who  were  natives  of 
Ireland,  in  1609 ;  that  the  family,  after  residing  for  abont  two 
years  in  the  parish  of  Ayr,  removed  to  tho  parish  of  Maybole, 
and  continued  to  reside  iu  that  parish  for  about  eight  years  ; 
that  the  husband  having  left  his  wife  and  family  and  gone  to 
Ayr,  they  followed  him  to  that  place  about  the  year  1819,  and 
neither  the  husband  nor  any  of  the  family  ever  afterwards  re- 
turned to  Maybole;  that  after  a  few  months,  the  husband  again 
deserted  his  family,  and  has  not  since  been  heard  of;  that  his 
wife  and  family  thereafter  continued  to  reside  in  Ayr  for  about 
eight  years,  during  the  first  part  of  which  period  she  main- 
tained herself  and  them  without  applying  for  parochial  aid  ; 
but  for  tbe  last  four  years  of  ber  residence  in  Ayr,  she  applied 
for,  and  received  aid  from,  the  poors' -funds  of  the  parish  of 
Maybole,  in  which  ber  husband  bad  acquired  a  residential  set- 
tlement prior  to  bis  abandonment  of  his  wife  and  family;  that 
the  pauper  has  from  her  infancy  been  blind,  and  in  the  year 
1S22,  when  resident  with  her  mother,  was,  by  means  of  tbe 
benevolent  contributions  of  private  individuals,  sent  to  tba 
Blind  Asylum  in  Edinburgh,  where  she  continued  to  reside 
until  tbe  year  1834  or  1836;  that  after  leaving  the  Asylum, 
she  resided  first  for  a  short  period  in  the  West  Church  parish, 
then  for  about  seven  years  in  the  parish  of  Canongate,  and 
afterwards  in  the  parish  of  Edinburgh,  where  she  had  conti- 
nued to  reside  for  mote  than  five  years  prior  to  the  year  1849, 
tho  date  of  her  first  application  for  relief  from  the  parish  of 
Edinburgh ;  that  throughout  the  period  of  her  said  residence 
iu  the  parishes  of  Canongate  and  of  Edinburgh,  the  pauper 
maintained  herself,  partly  by  her  own  labour,  and  partly  by 
charitable  contributions  received  from  benevolent  individuals, 
and  to  some  extent  from  the  Society  for  Incurables ;  that  dur- 
ing the  said  period,  the  pauper  did  not  maintain  herself  by 
begging,  or  apply  for  or  obtain  aid  from  the  parochial  funds 
of  any  of  the  said  parishes  :  Fiuds,  in  this  state  of  tbe  facts, 
that  tbe  pauper  having  maintained  herself  without  having  re- 
course to  common  begging,  and  without  having  received  or 
applied  for  parochial  relief,  was  not  incapacitated  from  acquir- 
ing a  residential  settlement  by  her  residence  for  more  than  live 
years  successively  within  each  of  the  parishes  of  Canongate  and 
Edinburgh ;  and,  at  all  events,  that,  in  the  circumstances  fore- 
said, the  pauper  cannot  be  held  to  have  been  incapable  of  los- 
ing her  original  residential  settlement  in  the  parish  of  May- 
bole, which  parish  she  had  left  in  the  year  1819,  and  to  which 
■he  never  afterwards  returned:  Therefore,  sustains  the  defen- 
ces slated  to  the  action  by  the  parishes  of  Maybole  and  Ayr ; 
assoilzies  the  defenders ;  finds  them  entitled  to  expenses,  and 
remits  the  accounts,"  &c 

"  Note. — Whatever  difficulty  tbe  Lord  Ordinary  would  have 
had  in  determining  the  legal  effect  and  operation  of  the  facta 
established  by  tbe  proof  in  this  case  upon  the  pauper's  settle- 
ment, bad  tbe  qoestion  been  entirely  open,  he  has  felt  him- 
self constrained  to  yield  to  the  views  to  which  effect  appears  to 
him  to  have  been  given  in  the  decisions  relied  on  by  the  de- 
fenders.   The  case  more  especially  founded  on  is  what  of  Haw 


REPORTS  OF  CASES  DECIDED 
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v.  Cumming,  6th  June  18ol,  decided  on  tbe  same  day  with  the 
analogous  cue  of  Forbes  c  Marshall  and  Haawell.  The  inter- 
locutor tn  the  first  of  these  cases  express);  finds,  that  the  pau- 
per was  Dot  Incapacitated  from  acquiring  a  residential  settle- 
ment, although  she  had  maintained  herself '  partly  by  earn- 
ings, either  from  occasional  service  or  work,  or  employment, 
and  partly  from  private  aid  from  charitable  individuals,"  the 
fact  being,  that  she  had  not  been  obliged  to  apply  for  parochial 
relief.  And  in  the  opinion  of  the  Lord  Justice-Clerk,  the  teat 
of  such  Incapacity  fn  a  question  between  parishes,  is  stated  to 
be,  either  that  of  relief  granted,  or  the  demonstration  of  pau- 
perism by  liring  on  public  begging.  The  case  of  Forbes  a. 
Marshall  gives  effect  to  the  same  principle,— which  bad  also,  to 
a  certain  extent,  been  recognised  in  the  case  of  8t  Cutbhert's, 
18th  February  1861,  where  a  party,  permanently  disabled  by 
paralysis,  had  resided  for  more  than  Ave  years  in  the  parish, 
and  been  supported  entirely  by  bis  father.  Farther,  in  the 
earlier  case  of  Skene  v.  Beaton,  16th  Feb.  1MB,  Lord  Fullerton 
stated,  tbat  'the  actual  receipt  of  parochial  relief  must  now 
be  taken  as  the  test  whether  there  existed  snch  a  state  of  pan. 
perinmae  to  render  the  party  a  proper  object  of  parochial  relief. 
"  There  seems  to  the  Lord  Ordinary  no  sufficient  gronnd  for 
excepting  the  present  case  from  the  eperation  of  the  principle 
thus  recognised.  There  are,  no  doubt,  great  peculiarities  in 
this  case,  the  chief  of  which  is  the  (act  of  the  pauper  having 
been  in  a  state  of  blindness  from  her  infancy.  To  a  great  ex- 
tent, the  pauper  may  thereby  be  Said  to  have  continued  all 
along  Incapable  of  supporting  herself  by  her  own  industry. 
But,  In  thejSrrt  place,  the  statement,  as  a  general  proposition, 
Is  not  true  In  fact  or  experience,  It  being  well  known  that 
many  blind  persons,  in  Tarlous  stations  of  life,  have  supported, 
and  are  supporting  themselves  by  their  own  exertions  or  la- 
bour ;  and,  in  the  tctond  place,  although  the  observations  were 
admitted  to  be  in  some  respects  just,  the  blindness  of  the  pau- 
per cannot  be  alleged  to  have  prevented  her  acquiring  a  resi- 
dence while  living  in  Mayuole  parish  In  her  father's  family  ; 
and  certainly  the  case  of  a  paralytic,  as  occurred  Id  one  of  the 
decisions  referred  to,  cannot  be  said  in  this  view  to  ba  more 
favourable  than  tbat  of  a  blind  person.  But,  laying  aside 
blindness  as  an  objection  to  the  application  of  the  principle, 
the  facts  established  by  the  proof,  as  the  Lord  Ordinary  thinks, 
present  a  case  for  its  application  not  materially  different  from 
what  occurred  in  Ha;  e.  Cumming.    The  means  of  the  pan. 

Six's  support,  arising  from  her  own  work  or  labour,  are  no 
oubt  smaller,  and  those  arising  from  charitable  contributions, 
larger,  in  the  present  case.  But  there  Is  the  same  broad  fact 
established,  thnt  the  pauper  did  maintain  herself  partly  by  her 
own  earnings  (her  support  otherwise  being  contributed  by  cha- 
ritable individuals),  without  having  recourse  to  common  beg. 
King,  and  without  having  received  or  applied  for  parochial  re- 
lief That  certain  of  the  charitable  contributions  should  bare 
been  given  by  a  number  of  persons  associated  for  benevolent 
purposes,  and  not  by  those  persons  individually,  does  not  ap- 
pear to  the  Lord  Ordinary  to  affect  the  principle. 

"  The  question  of  residential  settlement  cannot  now  be  con- 
sidered merely  in  reference  to  the  views  acted  on  or  recognised 
prior  to  the  recent  statute,  but  must  be  determined  with  due 
regard  to  the  terms  of  the  76th  section,  and  the  provisions  as 
to  the  acquisition  of  a  settlement  by  residence,  therein  embo- 
died. And  when  it  Is  enacted,  that  no  person  shall  be  held  to 
have  acquired  such  settlement  unless  he  have  resided  fur  five 
years  continuously  in  the  parish,  and  'have  maintained  him- 
self without  having  rtcowte  to  common  begging,  either  by  himself 
or  his  family,  and  without  having  received  or  applied  for  parochial 
rtUtf,'  this  seems  to  the  Lord  Ordinary  to  be  tantamount  to 
the  declaration,  that  a  person,  by  residence  for  five  Team,  shall 
be  held  to  acquire  a  settlement,  provided  only  he 'has  main- 
tained himself  without  deriving  the  means  of  his  maintenance 
from  common  begging,  or  from  the  parochial  funds.  If  not 
derived  from  either  ot  these  sources,  his  means  of  subsistence 
may,  for  anything  that  is  contained  in  the  enactment,  be  de- 
rived from  any  other  source,  whatever,  without  affecting  his 
right,  by  five  years'  residence,  to  acquire  a  residential  settlement 
within  the  parish.  And  this  construction  of  the  first  branch 
of  the  statutory  provision,  is  confirmed  by  the  closing  smite, 
excepting  from  its  operation  parti.  ■  who  had  acquired  a  settle- 
ment prior  to  the  act,  by  a  residence  of  three  years,  and  who 
'shall  have  become  proper  objects  of  parochial  relief,'— «.  «. 
•ball  have  been  In  the  actual  receipt  of  parochial  aid,  as  these 
■words  have  been  held  to  Import    And  assuming  this  view  of 


the  law  to  be  consistent  with  the  statute,  there  can  be  doom. 
tlon  of  the  great  ttctilty  which  the  principle,  once  recognised 
will  afford  for  the  decision  of  such  coses  ns  tbe  present,  and  iti 
beneficial  tendency  to  diminish  the  expensive  litigation  bst*M 
parishes,  to  which  cases  of  this  kind,  leading  to  such  enquiries 
as  have  here  been  the  subject  of  proof,  so  frequently  give  rite." 
The  pursuer  reclaimed.     At  advising, 
Lord  Jattux.Cltrk.-l  always  understood,  that  the  opinion 
delivered  in  Ho;  v.  Cumming,  and  Forbes  D.  Marshall  decided 
this  case.  '""flaw—  - 

I  entirely  lay  aside  the  special  ^r         ' 

on, — vis.  that  the  pauper  formerly 
May  bole.   The  girl  was  sent  here, , 
sbrtance  in  the  Blind  Asylum,  for  ti  ' 

her  to  do  as  much  as  she  could  .  • 

subsistence.    She  there  learned  kni' 

left  the  Asylum,  which  is  in  the  We,  ' 

wards  came  into  the  parish  of  Edii      .  ' 

a  burden  on  its  funds.    She  earner'        ■  - 

not  much,  It  is  true, — and  was  an- 
other benevolent  people. 

The  opinions  delivered  by  the  ' 

to  exclude  the  distinction  between 
made  to  them  by  private  charity, 
able  to  earn  8s.  a  week,  it  would  b  »       *    • 

she  was  a  fit  object  of  parochial  n  ,    - 

to  earn  so  much,  but  it  is  made  n 
lence.    Can  any  other  test  be  ap 
not,  a  burden  on  the  parish  f  If  s 
take  to  public  begging,  what  is  f 
of  an  industrial  residence  t    r  , 

directed  to  tbe  proviso  at  tl 
statute,  and  the  question  has  1 
ing  of  the  words  "  proper  obj' 
first  part  of  the  clause  is  tha 
this  case.    The  question  is, 
herself "  without  having  reo         .      •  '         , 
by  herself  or  her  family,  and 
piled  for  parochial  relief,"    * 

genious  view  urged   by  Hi  . 

Hiss  Campbell  a  member  . 
such  on  her  behalf. 

It  Is  admitted  that  she  di< 
that  she  never  applied  for , 
her  five  years'  residence  n-     ' 
three  yearn,  has  no  applies 
If  we  took  any  other  vi 
would  arise  would  be  end  1 
broad  tests  supplied  by  tb/ 
party  did  not  live  by  com. 
parochial  relief  I 

Lord  Mtdtcyn. — I  am  of  .  • 

case  as  decided  by  preriou 

Lord  Coekburn. — 1  am  of    ' 
thing  quite  clear  In  this  car  I 

begging.    I  am  not  prefer.  ' 
ject  of  parochial  reliefTvnij         ' 
or  applied  for  parochial  relief!    For .. ...... 

who  has  no  sense  to  apply,  or  a  person  who  nasaj*.iMa*M 
has  been  unjustly  refused,  are  proper  objects  of  parochial  re- 
lict 1  Mil  therefore  not  prepared  to  say,  tbat  there  are  no 
other  tests  except  the  fact  of  public  begging,  or  the  benefit  of 
parochial  relief 

.  Bat  I  go  on  the  facts  of  this  case.  There  has  not  been  scj 
common  begging  here.  But  was  this  pauper  a  proper  object  vf 
parochial  relief  f  She  was  not  far  from  it ;  but  I  do  not  thiol 
she  actually  waa  If  I  had  been  an  administrator  of  the  paro- 
chial funds,  and  had  been  applied  to  for  parochial  relief,  I 
would  have  refused  it.  She  obtained  some  earnings  by  her 
own  exertion,  and  excited— to  all  appearance  deserveillj- 
the  charity  of  various  benevolent  individuals.  She  was  not, 
therefore,  an  object  of  parochial  relief.     I  am  for  adhering. 

iMrd  Murray. — I  entirely  concur  in  the  opinions  of  your 
Lordship  and  Lord  Hedwyn. 

The  Court  adhered. 

Lord  Ordinary,  Cowan. — Act.  Hackenale,  A.  K.  Clark  ;  Jsm<* 
Horgan,  S.S.C.  Agent.-  AH.  Handywde,  Hurt,  N.  C.  Camps*"; 
Robert  Anderson,  8.8.C.,  and  Patrick,  M'Ewen  and  Cumcnv 
W.B.  Agent*.— B,  Clerk.— (F.H.) 


18o2.] 
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lblh  January  1852. 

Fiest  Division. 

No.  89. — The  Account  a  nt-Gxnbbal  or  Co  urn-  v. 

Thomas  Gilbert  and  others,  Respondent*. 

Pupils'  Protection  Act— Statute  12  and  18  Viet.  c.  SI— Proce- 
dure under  the  Pupil*'  Protection  Act,  where  the  factor  /edit  to 
lodge  account*  at  required  by  the  itatulc. 

The  Accountant-General  of  the  Court  lodged  reports  on 
several  cases  of  factors  loco  tutorU,  whom  he  had  caliod 
on  to  lodge  accounts  and  vouchers  of  their  intromissions, 
in  terms  of  the  act,  but  who  had  paid  no  attention  to  his 
requisitions. 

The  Court,  on  17th  December  1851,  pronounced  an 
interlocutor  ordering  them  to  appear  personally  at  the 
bar  on  this  day. 

This  day,  the  cases  having  been  called,  an  additional 
report  by  the  Accountant  in  each  case  was  read,  stating 
what  had  taken  place  since  the  date  of  that  interlocutor. 

In  the  cases  of  William  Hutton,  Robert  Douglas,  and 
Alexander  Kirkland,  who  appeared  personally,  the  Ac- 
countant reported,  that  since  the  service  of  the  interlo- 
cutor of  17th  December,  accounts  and  vouchers  more  or 
less  satisfactory  had  been  lodged.  The  Court  remitted 
to  the  Accountant  to  proceed  according  to  law. 

In  the  case  of  Thomas  Gilbert,  the  Accountant  re- 
ported that  it  was  impossible  to  serve  the  interlocutor 
on  him,  ho  having  left  Scotland  for  London,  and  his  par- 
ticular residence  being  unknown.  The  Court  remitted 
the  oaso  to  the  Accountant  to  proceed  according  to  the 
statute. 

In  the  ease  of  James  Smith,  the  Accountant  reported 
that  he  had  received  a  letter  from  the  factor,  dated 
London,  whither  he  had  gone  in  1844,  stating  that  none 
of  the  Accountant's  requisitions  had  reached  him  in  time 
to  be  attended  to,  but  that,  if  allowed  a  short  time,  he 
would  furnish  evidence  of  having  done  his  dnty  in  his 
office.  The  Court,  acting  on  the  Accountant's  recom- 
mendation, remitted  to  the  Lord  Ordinary  to  enquire 
farther,  and  to  report. 

In  the  case  of  Robert  Knox,  the  Accountant  reported 
that  service  had  been  duly  made,  but  no  communication 
had  been  received  from  the  factor  since.  He  was  duly 
called  in  Court,  and  having  failed  to  appear,  warrant 
was  granted  for  his  apprehension. 

For  Ilulton.Cook  ;  Dnndas  and  Jamlesnn,  W.S.  Agent*.— For 

Douglae,  Mackenrie, Agent.— For  Kirk/and,  Peddic  ; 

Agent.— {W.O.T.) 

16fA  January  1852. 
Sscomd  Division. 
Pupils'  Protection  Act — Judicial  Factors. 
After  remitting  to  the  Accountant  of  Court,  under 
the  statute,  various  cases  in  which  the  factors  had  been 
ordained  to  appear  personally  at  the  bar,  the  Lord  Jus- 
tice-Clerk observed,  that  in  future  cases  of  failure  to 
comply  with  the  requisitions  of  the  Accountant -Genera!, 
the  Court  would  not  be  inclined  to  pass  over  such  failure 
without  punishment. — [F-H.] 

16U  January  1852. 

First  Division. 

No.  90. — John  Snare,  Pursuer,  v.  Eakl  of  Fife's 

Trustees,  Defender. 

Damages,  Special — Jury  Cause— Process — A  perton  who  tarried 

on  the  trade  of  a  leokttller  at  Reading,  in  England,  com  to  Sdi„. 


burghfor  the  purpett  of  exhibiting  a  picture,  of  A*  pi 
which  At  wot  deprived  under  a  warrant  obtained  on  a  petition  to 
t/u  Sheriff  by  partite  claiming  right  to  it.  The  warrant  having 
been  rubttqueiitly  recalled,  he  railed  an  action  of  damage!  agatnrt 
the  petitioner! :  Termtofiumwit.niandiiiuci,underw/uch,aliAough 
no  special  ttatement  of  tuch  Ion  vtai  made — Held  that  thi  jury, 
in  aaetting  damage*,  were  entitled  to  take  into  view  the  lot*  and 
damage  luffered  by  the  purtuer  in  hi*  buiinet*  at  Reading,  provided 
ouch  lot*  and  damage  flowed  directly  from  the  obtaining  and  exe- 
cuting by  the  defender*  of  the  warrant  in  queetion. 

Vide  ntpra,  vol.  xxi.  p.  34;  vol.  xxiii.  pp.  119, 630. 

This  was  an  action  of  damages  at  the  instance  of  "John 
Snare,  bookseller  in  Reading,  at  present  residing  in  Edin- 
burgh," the  summons  in  which  set  forth — 

"That  the  pursuer  has  for  man  y  years  unified  on  business  a* 
a  bookseller  in  Beading,  and  having  cultivated  a  taste  for  the 
Fine  Arj»,  «h  in  the  habit  of  occasionally  purchasing  pictures 
and  other  works  of  art:"  Tbat  he  purchased  at  a  sole  in  Eng- 
land, a  picture  which  hs  became  satisfied  was  a  portrait  by 
Velnsqucs  of  King  Charles  the  First :  That  he  exhibited  this 

Sicture  with  great  success  In  London  and  elsewhere  :  That  in 
anuary  1849,  ho  brought  it  to  Edinburgh  for  the  purpose  of 
exhibiting  it,  but  that,  whilst  in  course  of  exhibition,  it  was 
seised  and  carried  out  of  his  possession  by  virtue  of  a  warrant 
granted  by  the  Sheriff-substitute  in  a  petition  at  the  instance 
of  the  defenders. 

The  summons  then  narrated  at  length  the  procedure  in 
the  Sheriff-Court  and  in  the  Bill -Cham  her,  under  which, 
after  considerable  detention,  the  picture  was  ultimately 
ordered  to  be  restored  to  the  pursuer ;  and  proceeded — 
"  That  the  various  steps  of  procedure,  and  accumulation  of 
actions,  resorted  to  by  the  said  trustees,  were  useless,  unneces- 
sary and  improper,  and  instituted  for  the  solu  purpose  of  harra*. 
sing  the  pursuer,  of  creating  expense,  and  endeavouring  to 
protract  and  evade  the  ends  of  Justine  ;  or,  at  all  events,  the 
said  procedure  and  actions  had  that  effect,  and  caused  the 
greatest  distress,  barrsmment.  and  Injury  to  the  pursuer,  and 
evasion  of  his  just  rights  :  That  the  picture  In  question,  on 
which  the  pursuer  had  devoted  much  time  and  research,  and 
expended  a  great  deal  of  money,  being  a  work  of  great  value, 
and,  from  its  age,  easily  susceptible  of  Injury,  was  exposed  to 
great  hazard  in  being  placed  out  of  the  pursuer's  control  In  a 
room  or  vault,  with  a  stone  floor,  in  the  sunk  store;  of  the 
Sheriff  Clerk's  office :  That  the  pursuer  having  left  his  bust  - 
ni'ss  and  place  of  abode  for  the  sole  purpose  of  exhibiting  the 
picture  In  Edinburgh,  and  having  made  arrangements  for  ex- 
hibiting it  for  some  time  there  and  elsewhere  in  Scotland,  baa 
suffered  severe  pecuniary  loss,  and  has  been  exposed  to  great 
annoyance  from  the  exhibition  being  suddenly  closed,  and 
the  picture  unlawfully  kept  out  of  bis  possession  for  a  period 
of  more  than  six  weeks :  Tbat,  at  the  date  of  the  selsnre  of 
the  picture,  the  pursuer  had  been  only  about  three  weeks  in 
Edinburgh,  where  he  was  almost  a  total  stranger,  and  un- 
known :  Tbat  the  fact  of  the  pursuer  being  proprietor  oF  the 
picture  in  question,  was  well  known  in  London  and  elsewhere, 
and  to  all  tbe  people  with  whom  the  pursuer  was  connected 
In  business,  or  was  in  the  habit  of  dealing ;  and  the  soisure 
and  removal  of  the  picture  from  his  possesion,  was  calculated 
to  inflict  deep  and  serious  loss  on  the  pursuer  :  That  the  pur- 
suer has  not  only  been  put  to  great  expense  by  the  proceed. 
logs  of  tbe  said  Earl  of  Fife's  trustee*,  above  detailed,  but  he 
has  sustained  great  and  serious  Injury  in  bis  character,  feel- 
ings, and  health." 
The  summons  concluded  for — 

"  £6000  in  name  of  compensation  and  damages,  and  as  a  w- 
latium  for  the  loss  and  injury  which  the  pursuer  has  sustained 
pa  trim  oni  ally,  and  in  his  health,  feelings,  and  character,  In 
and  through  tbe  foresaid  proceedings." 

The  case  went  to  trial  on  the  following  issues: — 
"  In,  Whether,  on  or  about  the  31st  day  of  January  1849,  the 
defenders  wrongfully  applied  for  and  obtained  from  the  She- 
riff-substitute of  the  county  of  Edinburgh,  the  warrant  set  forth 
In  the  schedule  hereunto  annexed,  and  wrongfully  caused  the 
same  to  be  executed,  and  the  picture  therein  referred  to,  to 
be  seised  and  removed  from  tbe  custody  or  possession  of  the 

J ninner,  in  virtue  or  under  colour  at  sold  warrant,  to  tbe  loss, 
njary,  and  damage  of  the  pursuer  f  v 
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"  2d,  Whether  ths  defenders  wrongfully  detained  and  with- 
held the  said  picture,  or  earned  the  same  to  be  detained  and 
will]  I  ield ,  from  the  purtuer ,  from  on  or  about  the  said  3  1st  day 
of  January  1849,  till  on  or  about  the  17th  day  of  March  fol- 
lowing, to  the  loss,  injury,  and  damage  of  the  pursuer  t" 

Amongst  the  witnesses  called  by  the  pursuer,  was 
Thomas  Major,  who  had  been — 

"15  yearn  in  pursuer's  employment.  HU  basinets  was  very 
large.  There  were  ten  men  and  boys  in  pursuer's  employment 
News  of  picture  being  seised  in  Edinburgh  was  talked  of  all 
over  the  town.  Pursuer  was  well  known.  Tho  intelligence 
hsd  a  material  effect  on  the  business.  Had  no  work  in  print- 
ing department  almost  immediately ;  dropt  off  by  degrees, 
and  In  a  month  they  had  nothing  to  do.  In  three  or  four 
mouths,  a  creditor  of  pursuer  took  possession;  and  about  six 
months  after,  whole  articles  of  pursuer  were  sold  off  by  him." 

William  Webb,  who  bad  also  been  in  the  pursuer's 
service  at  Reading,  gave  evidence  to  the  same  effect. 

Both  these  witnesses  were  cross-examined  for  tho  de- 
fence. 

The  defenders  excepted  to  the  charge — 

"1.  In  so  far  as  his  Lordship  bad  charged  the  jury,  tbat  under 
the  Issue,  in  the  event  of  the  jury  being  of  opinion  that  the 
warrant  was  wrongously  obtained,  carried  into  execution,  and 
kept  up  by  the  defenders,  they  were  entitled  to  take  into  view 
the  loss  and  damage  suffered  by  the  pursuer  in  his  business  at 
Beading,  provided  it  was  proved  to  their  satisfaction  that  such 
loss  and  damage  flowed  directly  from  the  defenders  having 
obtained  and  carried  Into  execution,  and  kept  up  the  said 
wrongous  warrant. 

"2.  In  respect  his  Lordship  refused  Indirect  the  jury,  that  no 
damage  could  be  competently  awarded  under  the  summons  and 
issues,  in  respect  of  injury  to  the  pursuer's  credit  and  business 
as  a  printer  and  bookseller  In  the  town  of  Beading." 

The  jury  returned  a  verdict  finding  for  the  pursuer 
on  both  issues,  damages  £1000,  "irrespective  of  tolatiumr 
which  they  did  not  take  into  view." 

The  case  being  now  before  the  Court  on  the  bill  of 


The  defenders  pleaded — The  issue  must  be  construed 
with  reference  to  the  summons. — Adams  on  Jury  Trial, 
p.  321.  There  was  nothing  in  the  conclusions  of  the 
summons  as  to  loss  suffered  by  the  pursuer  in  his  business 
at  Reading.  Any  claim  on  that  head  was  a  claim  of 
special  damage,  and  could  not  be  considered  unless  spe- 
cially libelled. 

The  pursuer  answered — The  exceptions  were  unfound- 
ed in  law,  and,  in  the  circumstances  in  which  they  were 
taken,  were  inadmissible.  The  pursuer  commenced  his 
summons  by  stating  that  he  was  in  trade,  and  called  two 
witnesses,  Major  and  Webb,  to  prove  that  he  had  suffered 
loss  in  his  trade.  Was  that  admissible  evidence?  It 
must  be  held  such,  since  it  was  not  objected  to.  But 
the  exception  was  nothing  but  a  requisition  on  the  Judge 
to  strike  out  this  evidence,  which  was  not  objected  to. 
The  exception,  therefore,  was  not  taken  in  proper  tune. 
Even  if  it  had  been,  it  must  have  been  disallowed.  It 
was  said  this  was  a  claim  of  special  damage,  and  ought 
to  have  been  specially  stated.  But,  on  the  contrary,  the 
rule  was,  that  in  all  cases  of  loss  occasioned  by  injury  to 
character,  such  as  this  was,  the  statement  should  be  as 
broad  as  possible;  and,  under  it,  the  pursuer  might  prove 
what  damage  he  could.  Nothing  could  more  clearly  shew 
how  unnecessary  it  was  to  libel  specific  items  of  damage, 
than  this,  that  in  such  a  case  as  the  present,  it  would  be 
competent  to  prove  loss  occurring  in  consequence  of  the 
defenders'  proceedings  the  very  day  before  the  trial.  How 
could  that  loss  be  specified  in  the  record? 


Lord  Juttia-Oerural — I  have  never  heard  of  an  action  of 
damages  for  wrongous  use  of  diligence,  where,  after  a  full 
narrative  of  the  circumstances,  such  as  we  have  here,  it  was 
held  necessary  to  have  a  particular  statement  of  the  items  of 
damage.  It  was,  no  doubt,  incumbent  on  the  pursuer  to  prova 
tbat  his  busii.ess  did  suffer  directly  from  theseisureof  the  pic- 
ture ;  but  the  proper  time  to  have  taken  the  objection,  if  it 
was  to  be  taken,  was  when  the  witnesses  were  brought  forward 
It  was  not  objected  to ;  their  evidence  is  before  the  jury,  just 
as  much  as  the  rest  of  the  evidence ;  and  the  only  question 
that  remains  is,  whether  the  direction  given  by  the  Judge  was 
correct.  For  my  part,  I  do  not  think  he  could  have  given  a 
more  careful  or  correct  charge.  There  Is  no  foundation  what- 
ever for  the  objection,  that  this  ground  of  damage  is  not  est 
forth  in  the  summons. 

Lord  FuUtrion. — I  am  entirely  of  the  same  opinion.  The  ex- 
ceptions come  to  this,  tbat  the  loss  to  the  pursuer's  business  at 
Beading  was  ont  of  the  summons ;  and  it  is  said  to  be  oat  of 
the  summons  because  the  summons  contained  do  particular 
specification  of  loss  to  tbe  pursuer's  business  as  an  item  of  da. 
mage.  But,  on  this  puint,  I  quite  agree  with  what  was  said  by 
Mr.  Inglis ;  and  it  seems  to  me,  if  any  effect  is  to  be  given  to 
an  exception  on  such  a  ground  as  the  present.  It  would  lead  ta 
the  introduction  of  a  most  cumbrous  and  novel  form  of  sum- 
mons. I  think  the  summons  quite  broad  enough  to  include 
tbe  loss  in  question.  It  is  said  to  be  a  case  of  special  damage; 
but  that  is  a  mistake.  It  is  pecuniary,  but  it  is  not  special 
damage.  Then,  on  looking  over  tbe  summons,  I  think  it 
naturally  includes  loss  to  the  pursuer's  business  as  one  of  tin 
items  of  damage.  It  seta  forth,  that  he  is  In  business  in  Bead- 
ing— that  be  buys  the  picture — that  his  being  proprietor  of 
it  is  known  to  great  numbers  of  people  in  London,  and  to 
all  persona  acquainted  with  him— and  lastly,  tbat  be  has  suf- 
fered loss  by  the  seiiure.  Now,  when  a  bookseller  sets  out  that 
Ices  has  accrued  to  him  by  loss  of  credit,  one  knows  pretty  well 
what  that  means.  Accordingly,  when  this  evidence  waa  ad- 
duced as  to  the  pursuer's  loss  at  Beading,  no  objection  was 
taken,  but,  on  the  contrary,  the  witnesses  were  cross-examined 
for  the  defence.  Then,  after  that,  the  defenders  take  up  these 
exceptions.  Now,  I  do  not  say  it  is  absolutely  incompetent 
for  the  defenders,  because  they  did  not  take  the  objection  at 
the  time  the  evidence  was  led,  to  ask  for  a  general  direction 
on  this  point.  Bat  the  question  just  comes  to  this,  waa  there 
anything  wrong  In  the  direction  as  given.  I  think  it  was  quit* 
right. 

Lord  CtuingiamL — I  agree  with  your  Lordship  in  disallow- 
ing tbe  exceptions.  These  were  founded  on  the  objection,  that 
the  presiding  Judge  at  the  trial  should  have  directed  the  jury 
to  lay  ont  of  view  all  general  damage  claimed  by  the  pursuer 
for  loss  of  character  and  business,  as  not  included  In  the  sum- 
mons; — but  I  am  of  opinion  it  waaembraoed  by  the  luminous, 
and  could  have  enabled  tho  jury  competently  to  entertain  that 
branch  of  claim,  had  there  been  any  proof  to  support  it;  butt 
there  was  none — and  the  verdict  as  expressed  is  equivalent  to 
a  finding  that  the)  found  no  soialiifln,  because  none  was  prove! 
I  cannot  find  that  that  part  of  the  verdict  was  attributable  to 
auy  error  on  the  part  of  the  Judge.  There  may  be  objection 
to  the  amount  of  the  damages,  bat  that  was  a  question  foe  tbe 
jury  ;  at  all  events,  it  is  quite  out  of  plaoe  under  the  eioop 

Lord  Ivory. — I  think  both  the  exceptions  should  be  disal- 
lowed. The  summons  concludes  for  both  damages  and  nil. 
(inn;  but  tbe  jury,  under  the  direction  of  tbe  Judge,  as  I  un- 
derstand,—who  doubted  whether,  under  this  summons,  the 
latter  could  be  considered, — do  not  take  lolaUiaa  into  view. 
No  objection  is  made  by  either  party  on  tbat  ground.  The 
case,  then,  is  one  of  damages  only,  and  I  cannot  see  that  tbs 
exception  is  maintainable.  Tbe  injury  to  the  pursuer's  bad- 
ness is  quite  within  the  summons,  and  the  direction  of  tire 
Judge  is,  tbat  such  Injury  is  to  be  taken  into  consideration  if 
the  jury  are  satisfied  that  it  arose  directly  from  tbe  proceeding 
of  tbe  defenders,  but  tbat  they  must  be  satisfied  tbat  it  did 
arise  directly  therefrom.     Nothing  can  be  more  correct. 

Exception*  disallowed. 

['raiding  Judge,  Lord  Cowan. — Act.  Inglis,  Young;  Jboms 

Lamond.  8.8  C.  Agrr,l.-.tlS.  SoL  Gen.  (Deo*),  oandford  ;  Inglit 
and  Burns,  W.8.  4*****.— W.  Cltrk.— (YV.CJ.T.) 
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SaooKC  Division. 

No.  91. — Thb  Earl  o»  Fife's  Tbubteis,  Pursuers,  v. 

The  Earl  of  Fife  and  others,  Claimants. 

Hes  Noviter — Process — Record— Circumstances  in  which  a  party, 
after  doting  tit  record,  aas  not  allowed  to  product  documents, 
although  he  pleaded  res  noviter. 

This  was  *  muHiplepoinding  in  which  the  fund  in 
medio  was  a  sum  due  by  the  pursuers,  as  trustees  of  the 
late  Earl  of  Fife,  to  the  deceased  George  Alexander, 
tenant  of  the  farm  of  Haikburn. 

The  lease  upon  which  the  meliorations  were  due,  ex- 
pired at  Whitsunday  1823.  A  new  lease  was  then  en- 
tered into  by  the  present  Earl,  who  executed  a  trust- 
deed  for  behoof  of  creditors  in  1825. 

Three  parties  appeared  to  claim  the  fund  in  medio. 
These  were — 1.  The  present  Earl  of  Fife,  and  his  trus- 
tee Mr.  Robertson  Chaplin,  who  claimed  under  an  agree- 
ment said  to  be  contained  in  the  renewed  lease  of  1823. 
2.  The  assignee  of  the  renewed  lease;  and,  3.  George 
Pirrie,  trustee  for  the  deceased  tenant's  creditors. 

The  record  having  been  closed,  the  Earl  of  Fife  and 
his  trustees  afterwards  discovered  the  documents  con- 
stituting the  renewed  lease  of  1823.  These  claimants 
accordingly  moved  for  leave  to  lodge  these  documents  in 
support  of  their  claims,  on  the  ground  of  res  noviter.  A 
condescendence  of  res  noviter  was  ordered  accordingly. 
In  substance,  the  condescendence  averred,  that  at  the 
date  of  closing  the  record,  the  claimants  were  not  aware 
that  the  documents  were  in  the  hands  of  Mr.  Robertson 
Chaplin, — and  that  they  had  been  accidentally  discovered 
after  s  laborious  search. 

Tbe  Lord  Ordinary  refused  the  motion.  The  note  to 
the  interlocutor  contained,  inter  alia,  the  following  pas- 
sage on  this  part  of  the  proceedings: — 

'■The  Lord  Ordinary  came  to  be  clearly  of  opinion  that 
Lord  Fife  and  his  trustee  had  made  out  no  cast)  of  res  noviter 
eenient  to  authorize  production  at  their  instance.  Mr.  Robert. 
•on  Chaplin,  Lord  Fife's  trustee,  was  appointed  in  1826,  two 
years  after  the  date  of  this  lease  ;  the  paper,  he  says,  was 
found  in  his  own  possession  aceidmteUly,  after  a  laborious  search. 
It  in  difficult  to  characterize  a  discovery  in  such  circumstances 
u  accidental ;  and  it  is  plain  that  the  same  search,  if  It  had 
been  made  a  short  time  before,  would  have  enabled  the  trus- 
tee to  have  discovered  and  produced  this  document,  which  be 
held  to  be  essential  to  his  claim.  He  came  into  the  manage- 
ment two  years  after  the  lease  was  granted,  and  it  seema  diffi- 
cult to  understand  how  he  had  not  set  apart  the  leases  upon 
tbe  estate.  The  Lord  Ordinary  is  not  aware  that  any  of  the 
cases  referred  to,  such  as  that  of  Wilkie,  4th  March  1834,  Jnstl- 
fies  the  demand  of  Lord  Fife  and  his  trustee ;  and  certainly 
the  case  of  Wright,  10th  December  1886,  was  a  stronger  case 
tor  admitting  documents  than  the  present.  The  Lord  Ordinary, 
therefore,  on  this  part  of  the  case,  was  prepared  at  the  debate 
to  hold,  and  now  holds,  Lord  Fife  and  his  trustee  precluded 
from  making  the  production." 

Lord  Fife  and  bis  trustee  reclaimed ;  but — 
The  Court  adhered. 

Lord  Ordinary,  Rutherford. — Act  Sandford;  Inglis  and  Bums, 
W.8.  Agent*.— Alt.  Pyper ;  Hacmlllan  and  Grant,  W.8.  Agent*. 
a  Clerk.— (F.B.) 

17th  January  1652. 

Skcokd  Dtviskw. 

No.  92. — William  Tullis  and  others,  Suspenders,  v. 

Charles  Clask,  Betpondent. 

AndgrmHon  —  Oath  in   Beferecce  —  Agency,  Undisclosed  — 

A  creditor  of  Ate  provisional  committee  of  a  projected  nn'hroy, 


assigned  hit  dtht.  The  assignee,  wis  had  paid  for  the  assig- 
nation out  of  hie  own  fundi,  charged  the  members  of  the  committee 
for  payment  of  the  debt  Certain  committee-men  suspended  the 
charge,  on  the  ground  thai  three  of  their  fcU/ne  eomsu'llee-men  had 
improperly  got  into  their  handi  marly  the  whole  fundi  of  the  com- 
pany, whertae  the  suepcnderi  had  got  none  of  the  fund;  and  could 
not  therefore  be  equitably  made  to  pay  the  debt  charged  on.  They 
referral  to  the  charger' I  oath,  whether  or  not,  in  purchasing  the  as- 
signation, he  had  acted  othencise  than  ae  the  agent,  mandatory,  or 
trustee  of  thett  three  parties.  The  charger  deponed,  inter  alia,  that 
he  had  taken  up  the  debt  at  the  request  of  a  friend,  in  order  to  ro- 
omer the  whole  debt  rateably  from  each  member  of  the  provisional 
Committee,  being  eatitfied  that  they  were  all  in  good  circumstances, 
and  thai  he  v-ould  ham  no  difficulty  in  recovering  the  money  front 
them — the  original  creditor  being  disinclined  to  take  the  trouble  of 
tiling  each  committee-man  for  Mi  nun  thare.  The  question,  vhe- 
ther  he  acted  at  the  agent,  mandatory,  or  trustee  of  the  three  parties 
before  referred  to,  teas  not  directly  pal  to  the  charger  in  the  courts 
of  his  eramination — Saipcnsion  refused. 

Vide  supra,  p.  153. 

This  was  a  suspension  of  a  charge  made  against  each 
of  the  complainers,  to  pay  .£24 : 4 :  6 — being  one-four- 
teenth part  of  a  balance  of  ,£339;  3:  7  remaining  due  on 
a  decree  obtained  by  Thomas  Grainger,  civil-engineer, 
against  the  provisional  committee  of  the  Dundee  and 
Northern  Junction  Railway.  The  suspenders  were  six 
members  of  this  committee;  and  the  charger  was  Grain- 
ger's assignee  in  the  above  debt. 

The  ground  of  suspension  was,  generally,  that  the 
charger  was  not  an  onerous  bona  fide  assignee,  but  was  a 
mere  agent,  trustee,  or  mandatory  of  Henderson,  Cowan 
and  Brown,  who  had  also  been  members  of  the  provisional 
committee,  and  as  to  whose  conduct  the  suspenders  made 
tbe  following  averments. 

In  March  1648,  there  was  held  a  meeting  of  the  pro- 
visional committee.  Of  its  fourteen  members,  five  only 
were  present, — this  number  being  sufficient,  under  the 
subscribers'  agreement,  to  constitute  a  quorum.  These 
five  members  were,  Henderson,  Cowan,  Brown,  and 
two  others.     None  of  the  complainers  were  present. 

At  the  meeting,  it  was  resolved  to  wind  up  the  affairs 
of  the  concern,  and  a  Bub-committee  was  appointed  to 
carry  this  resolution  into  effect.  Four  of  the  members 
present,  including  Brown,  Henderson  and  Cowan,  were 
appointed  to  form  this  sub-  committee. 

Tbe  sub-committee  appointed  a  state  of  the  assets  and 
liabilities  of  the  company  to  be  laid  before  on  accoun- 
tant, (H.  G.  Watson),  who  reported,  that  after  payment 
of  the  company's  liabilities,  including  Grainger's  debt, 
there  would  remain  for  division  the  sum  of  £19,982 : 8 :6, 
a  sum  which,  the  accountant  reported — 
"  wonld,  in  the  event  of  the  company  being  dissolved,  yield  a 
dividend  of  about  XI  :  15  :6  nei  share,  subject,  however,  to  the 
expense  of  winding  up  tbe  affairs." 

A  meeting  of  the  four  gentlemen  forming  the  sub- 
committee, was  held  in  November  1848.  The  suspen- 
ders averred,  that  before  this  meeting  was  held,  Brown, 
Henderson  and  Cowan,  bad  acquired  the  greater  part  of 
the  scrip  of  the  company  at  the  rate  mentioned  by  tbe 
accountant — via.  £1 :  15 :  6.  The  minute  of  this  meet- 
ing bore — 

"  That  the  sub -committee  were  anxious,  under  the  circum- 
stances, to  divide  as  large  a  mm  as  possible,  and  they  resolved 
to  withdraw  the  claim  (£800)  in  Mr.  Watson's  report  for  the 

Crovisioual  committee's  trouble  In  the  direction — which  they 
ad  the  less  hesitation  in  doing,  since  the  sub  committee  them, 
selves  were  the  parties  who  had  chiefly  attended  to  the  affairs 
of  the  company ;  from  which  source,  and  in  the  hope  that 
other  claims  will  be  either  entirely  disallowed  or  modified  In 
the  course  of  audit,  they  are  of  opinion  they  can  make  a  di  vi- 
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than  held  out  by  the  auditor'*  statement— the  < 

furring  to  run  Rome  risk  than  incur  the  trouble  end  expense  of 

two  divisions." 

The  suspenders  farther  averred,  that  an  immediate 
division  of  the  funds  deposited  took  place,  the  whole  fund 
divided  being  £21,693: 8s 9;  and  that  of  this  fond, 
Cowan,  Brown  and  Henderson,  obtained  £18,474:  1 :  3, 
in  consequence  of  their  previous  acquisition  of  scrip.  In 
this  view,  by  receiving  £1 : 8 :  9  per  share,  instead  of 
£1:6:6— at  which  latter  rate  they  had  acquired  the 
scrip — Brown,  Henderson  and  Cowan,  made  a  profit  of 
£1549:8:9. 

It  was  also  averred  by  the  suspenders,  that  not  one'of 
them  was,  at  the  time  of  division,  a  scripholder  in  the 
concern,  and  that  they  did  not  receive  any  of  the  divi- 
dends which  were  returned  out  of  the  deposits. 

The  argument  of  the  suspenders  inter  alia  was,  that, 
in  these  circumstances,  no  liability  for  the  debt  charged 
could  equitably  be  made  good  against  them,  as  they  had 
received  none  of  the  company's  funds;  and  that  the  par- 
ties justly  liable  were  the  sub-committee,  or  at  least 
Brown,  Henderson  and  Cowan,  who  had  taken  possession 
of  nearly  the  whole  of  the  funds. 

On  16th  October  last,  Mr.  Grainger's  agents  wrote  as 
follows  to  these  three  gentlemen : — 

"  We  beg  to  intimate,  that  the  balance  due  to  Mr.  Grainger 
nnder  the  decree  at  his  instance  against  you  and  other*,  must 
e  1st  of  Mo        '  ..--.. 

put  the  decree  in  force." 

On  the  29th  of  the  same  month,  the  following  letter  was 
written  to  Grainger's  agents  by  Clason  and  Clark,  W.S.— 

"  We  shall  be  prepared  on  the  1st  November  to  pay  you  the 
balance  due  by  the  shareholders  of  the  Dundee  and  Northern 
Junction  Railway  Company  to  Mr.  Grainger,  upon  Hr.  Grainger 
executing  an  assignation  of  the  decree  In  favour  of  our  Mr. 
Clark.  Be  so  good  as  give  the  bearer  the  decree,  that  we  may 
prepare  the  necessary  assignation  for  signature." 

The  suspenders  put  in  the  following  reference  to  the 
charger's  oath,  which  was  sustained: — 

"  The  complains™  refer  to  tbo  oath  of  the  charger  their  whole 
statements  relative  to  the  circumstances  under  which  the 
charger  obtained  the  assignation  founded  on,  and  in  particular 
the  averments,  that  in  paying  the  debt,  the  charger  was  acting, 
not  for  himself,  but  as  the  agent,  mandatory,  or  trustee  of 
Messrs.  Brown,  Cowan  and  Henderson,  or  of  one  or  other  of 
them  ;  or  of  those  acting  on  behalf  of  Messm.  Brown,  Cowan 
and  Henderson,  or  of  one  or  other  of  them ;  or  of  others  his 
employers  in  the  matter;  and  that  be  is  not  a  bona  fidt  onerous 
assignee  for  his  own  behoof." 

The  charger  inter  alia  stated,  that  he  first  heard  about 
Grainger  s  debt  from  James  Lawson  Hill,  W.8.,  who  had 
agreed  to  save  him  from  sustaining  any  lose  by  the  trans- 
action. The  deposition  contained  the  following  passages:— 

"  I  recollect  pretty  accurately  the  substance  of  what  passed 
on  that  occasion.  Mr.  Hill  shewed  me  a  list  of  the  defenders 
in  Mr.  Grainger's  action,  and  informed  me  that  some  of  the 
defenders  were  not  inclined  to  pay  their  shares  of  what  was 
due.  He  asked  me  whether  I  would  consent  to  take  an  assig- 
nation to  the  debt,  and  proceed  against  each  party,  so  as  to 
make  each  party  pay  his  share.  He  mentioned  that  some  of 
the  parties  were  witling  to  pay  their  shares  ;  and  I  understood 
bin)  to  say  that  these  parties,  or  someof  them,  were  afraid  that 
Mr.  Grainger's  agents  might  proceed  with  diligence  against 
them  for  the  whole  debt,  and  thus  compel  them  to  pay  more 
than  their  fair  share.  He  inquired  whether  I  would  consent 
to  take  up  the  debt,  and  proceed  against  all,  and  said  that  if 
I  would  consent  to  do  so,  it  would  oblige  Mm.  I  inquired 
whether  be  wished  me  to  advance  the  money  1  and  he  said, 
Tea     Mr.  Hill  is  an  intimate  friend  of  mine,  and  I  agreed  to 


his  request,  in  order  to  oblige  bim  ;  and  also  because,  in  look' 
ing  over  the  na-nes  of  the  defenders.  I  saw  that  tbey  were  per. 
sons  of  responsibility,  and  I  considered  that  I  would  ban  no 
difficulty  in  recovering  the  money  from  them.  ....  I  trader- 
stood,  from  what  passed  between  Mr.  Hill  and  myself,  that  its 
was  taking  an  interest  In  the  matter  on  account  of  Ilr.  Wil. 
liam  Henry  Brown  and  Mr.  Eagle  Henderson;  but  whether  be 
was  also  interesting  himself  on  account  of  any  ether  of  thi 
defenders,  I  did  not  know  ;  nor  did  1  know  whether  Mr.  Hill 
came  to  me  in  the  character  of  a  friend  or  an  agent  of  Means, 
William  Henry  Brown  and  Mr.  Henderson.  I  made  no  enquiry 
as  to  the  motives  of  his  intervention,  as  it  was  on  his  own  pu- 
sonal  account  alone  that  I  agreed  to  take  up  Mr.  Qraingn'i 
debt.  Depones,  I  understood  from  Hr.  Hill  that  Messrs-  Brown 
and  Henderson  were  two  of  the  defenders  who  were  willing  to 


presume  he  wished  me  to  take  up  the  debt  in  the  character  of 

an  onerous  assignee Interrogated,  Were  you  led  totinp- 

pose,  from  anything  that  passed  between  you  and  Mr.  Hill, 
that  Mr.  Grainger,  if  he  had  remained  in  right  of  the  debt, 
would  have  made  any  distinction  amongst  the  defenders! 
Depones,  That  from  what  passed  between  me  and  Mr.  Hill,  I 
understood  that  Mr.  Grainger  or  his  agents  might  lie  Inclined 
to  enforce  payment  of  the  debt  against  some  of  the  partis  who 
were  most  responsible,  and  meet  easily  come-at-able,  without 
troubling  themselves  about  the  others." 

The  Lord  Ordinary  pronounced  the  following  inlerlo- 

"  Finds  that  the  oath  is  negative  of  the  reference,  and  then- 
fore  refuses  the  note:  Finds  the  complainers liable  in  espenset 

"  A'ote. — In  the  course  of  the  long  examination  of  the  dur- 
ger,  the  suspenders  never  ventured  to  put  the  direct  question 
which  formed  the  moat  essential  part  of  the  reference— iii 
whether  the  charger  was  or  was  not  acting  as  mandator/ oi 
trustee  for  Messrs.  Brown,  Cowan  and  Henderson  ;  and  it  da* 
not  appear  to  the  lord  Ordinary,  that  the  facts  which  titer  did 
bring  out  in  the  deposition  are  sufficient  to  support  any  impli- 
cation of  such  acting." 

The  suspenders  reclaimed 

Donaldson  for  reclaimers — The  charger  is  not  s  baa 
fide  onerous  assignee.  He  has  interposed  merely  M  the 
agent  of  Brown,  Cowan  and  Henderson,  in  order  to  mtia 
the  complainers  pay  a  share  of  this  debt,  for  no  put  of 
which  they  are  justly  liable.  It  is  plain  that  the  charger 
is  not  acting  for  his  own  behoof,  since  it  appears  from  bit 
deposition  that  he  can  gain  nothing,  and  that,  on  the  otber 
hand,  he  is  protected  against  loss.  He  was  merely  se- 
lected to  act  the  part  of  assignee  to  serve  the  purpose! 
of  these  three  gentlemen. — Ledingham  v.  Mackenzie,  | 
June  5, 1824. 

Penney  and  Wood,  for  respondent,  were  not  called  on- 

Lord  Jutliet  Clrrk. — I  cannot  think  that  any  previous  deci- 
sion reaches  the  case  now  before  ut.  This  gentleman's  oath 
states  all  that  took  place  fairly  and  candidly.  It  appears  tbsl 
some  of  the  members  of  the  provisional  committee  werevillis; 
to  pay,  and  some  were  not  Mr.  Grainger  was  not  disposed  to 
enter  into  litigation  with  the  latter.  The  charger  had  no  mcb 
disinclination,  and  therefore  took  an  assignation  to  (he  dtK 
which  he  paid  out  of  his  own  funds.  What  Is  there  to  prevent 
him  from  getting  the  full  benefit  of  Grainger's  decree '  The* 
parties  are  all  liable  conjunctly  and  severally  to  Graiugn, 
whatever  tbeir  rights  may  be  inter  at,  It  is  said  that  tbecbir- 
ger  neither  takes  gain  nor  suffers  loss  by  the  transaction .  Tint 
ia  not  conclusive  to  shew  that  he  is  not  an  assignee  for  hie  own 
behoof.  For  the  same  observation  may  be  mode  where  a  bitlM 
indorsed  for  honour.  Thin  Is  just  like  the  case  we  had  tbeothrf 
day  from  Kinross — (Beveridge  v.  Lid  deli,  supra,  p.  168)— "km 
an  indorser  for  honour,  who  had  paid,  was  found  entiitod  u 
recover  from  the  acceptor.  There  might  be  a  cascof  pUinsW 
palpable  paction  to  oppress  a  third  pnrtv,  in  which  the  Court 
would  feel  it  their  duty  to  interfere.  Bnt  (here  is  nothing  of 
the  sort  in  the  case  before  us. 

Lord  Cookburn.—l  am  of  the  same  opinion.  The  csss  ■  [» 
Mr.  Grainger's  right  under  the  decree.    Clark  it  just  in  us 
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ration  of  Q mii^er.  Suppose  Grainger  had  sail! — there  ought 
to  be  an  equalization  of  rights  under  this  decree— would  that 
drprire  him  of  bis  right  under  the  decree  ?  If  not,  still  lew 
Can  each  ■□  equalisation  lessen  the  rights  of  bis  onerous  assig- 
nee. Much  stress  has  been  laid  on  the  nob'twof  the  assignation. 
In  criminal  matters,  the  motive  is  often  important,  and  sotne- 
limea  in  civil  matters  also.  But  there  Is  nothing  in  the  char- 
gtr's  motive*  here  which  can  deprive  him  of  the  benefit  of  his 

The  other  Judges  concurred. 

The  Coati  adhered. 
Lent  Ordinary,  Fidlerton — Act.  Inglfs,  Donaldson;  Adam 

j      Morrison,  8.SC.  Agent.— Alt.   Penney,  Wood;    Clason    and 
I      Clark,  S.S.C.  AgenU—T.  Clerk.— <F.H.) 

17th  January  1S52. 

BBcojin  Division. 

No.  93. — James  Stormostji  Darling,  Appellant,  v. 

Mrs.  Janb  Alexander  or  Mein,  Respondent. 

Expenses — Process — Sequestration — A  general  finding  of  eipen- 
ta  in  on  appeal  againit  a  detiteranct  of  the  Sheriff  in  a  itquet- 
(ratioi,  earriee  the  expenses  in  the  Inferior  Court. 

Vide  mpra,  20th  December,  p.  139. 

Iu  this  case,  the  interlocutor  contained  this  finding — 
"Find  the  appellant  entitled  to  expenses."  The  auditor 
taxed  the  expenses,  including  those  incurred  in  the  In- 
ferior Conrt,  at  £25 :  8 :  10 — 

'■reserving  for  the  decision  of  the  Conrt,  whether  or  not  the 
appellant  is  entitled  to  the  expenses  Incurred  in  the  Inferior 
Court,  the  lame  not  being  specially  found  due  by  the  inter- 

Founo,  for  respondent,  maintained,  that  the  expenses 
barred  in  the  Inferior  Court  were  not  carried  by  the 
interlocutor. — He  cited  Graham  v.  Cuthbertson,  9th  Dec. 
182ft;  and  Martin  v  Easton,  13th  June  1830. 

Staves,  for  appellant,  was  not  called  on, 

lard  Jmtice-Clerk .—  All  this  is  but  one  course  of  proceeding. 
The  Sheriff  has  certain  functions  to  fulfil  In  a  sequestration ; — 
bot.in  truth,  the  process  is  in  this  Court  from  the  first  I  have 
no  doubt  that  the  intention  of  tho  Court  wag  to  give  the  Infe- 
rior Court  expenses,  and  that  the  words  actually  do  give  them. 

lord  Coeibum. — There  is  no  analogy  between  this  case  and 
the  cues  to  which  reference  has  been  made.  In  a  suspension 
or  a  redaction,  there  are  two  processes,— the  process  in  the 
Inferior  Court,  and  the  process  here.  But  here  there  Is  but 
one  process.  The  proceedings  here,  are  a  mere  prolongation 
of  the  pioceedings  before  the  Sheriff. 

Lordi  Medwyn  and  Murray  concurred. 

Approve,  and  decern. 
Ad.  Heaves;  Davidson  and  Byrne,  W.8.  Agent*. — Alt.  Young; 
lockhart,  Morton,  &  Co.  W.8.  AgtnU.— B.  Clerk.— (F.H.) 

17th  January  1852. 

Second  Division. 
No.  94. — Robert  Steel,  Petitioner,  v.  Andrew 
M'Eiv  an  and  others,  Respondents. 
Kipenses-Bankrnpt-Minor-Sequestratiou  of  Deceased  Debtor- 
A  petition  for  the  ttquatration  of  the  estates  of  a  dictated  debtor 
basing  been  refuted  in  ritptet  of  consignation — Held  that  the  peti- 
tioning creditor  teas  enlilUd  toexpenta;  an  d  opinion,  Thatapeti- 
tionjer  the  tegnettratiun  of  the  eitale  of  a  deceased  debtor,  it  a  ttep 
if  diligence  rhich  a  creditor  it  entitled  to  take  notatlhttanding  any 
Manru  shieh  may  be  adapted  Jot  the  prelection  of  the  deceased  i 
representatives,  ieho  ate  in  minority. 

This  was  a  petition  for  the  sequestration  of  the  estate 
of  the  deceased  John  Aitlcenhead,  who  was  the  peti- 
tioner's debtor  in  three  acceptances,  amounting  together 
to  £665:2:5. 

The  respondent  MfEwan  had  been  appointed  factor 
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loco  tutoris  to  the  deceased's  only  son,  William  Aitlcen- 
head, who  was  in  pupillarity. 

The  following  letter  was  written  to  the  petitioner  by 
the  respondents'  agent : — 

"  Dear  Sir — In  reference  to  the  petition,  at  your  instance,  for 
sequestration  of  the  estates  of  the  late  Jobu  Aittenhcad,  Hu- 
therglen,  as  the  factor  Mr.  Andrew  M*Ewan  hoe  made  a  report 
to  the  Accountaut-Oeneral  of  the  state  of  affairs,  who  has  re- 
commended that  a  loan  of  £1600  be  got,  and  as  the  authority 
of  the  Court  will,  upon  his  recommendation,  be  obtained  on 
Its  sitting  down,  when  all  the  creditors  will  be  paid  tbeir  just 
and  lawful  debts.  I  trust  you  will  see  the  propriety  of  withdraw- 
ing, or  at  least  allowing  to  remain  in  abeyance,  the  applica- 
tion, whereby  expenses  will  bo  saved.  You  will  sooner  get 
payment  of  what  is  justly  due  to  you  than  by  means  of  seques- 
tration, and  the  property  of  the  deceased  will  be  preserved  for 
the  benefit  of  his  helpless  family.  I  understood  you  to  bo 
agreeable  to  this  course ;  and  as  nothing  has  been  done,  or 
can  be  done,  to  tho  prejudice  of  the  creditors, — who,  80  far  as 
I  have  seen,  are  desirous  that  the  estates  should  bo  reserved 
for  the  advantage  of  the  family, — I  have  only  to  repeat  the 
hope  that  you  will  save  expenses,  and  afford  the  opportunity 
of  getting  the  loan,  which,  at  one  time,  you  professed  your 
readiness  to  give  yourself. 

"  Should  the  foetor  fail  to  get  the  loan  in  a  reasonable  period 
after  the  authority  of  tho  Court  is  obtained,  1  would  recommend 
that  the  course  yon  now  propose  be  followed  out ;  and  as  you 
cannot  by  any  means  obtain  payment  of  your  debt  sooner,  you 
will  shew  the  generous  feeling  which  you  have  repeatedly  ex- 
pressed, by  acquiescing  in  this  view. 

"  1  glial!  be  glad  to  be  favoured  with  your  answer  to-morrow. 
And  am,"  &c. 

The  following  letter  was  three  days  afterwards  ad- 
dressed to  the  petitioner  by  M'Ewan : — 

"  Dear  Sir — I  have  been  thinking  over  the  matter  regarding 
which  yon  called  upon  me  on  Wednesday,  but  it  appears  that 
it  would  be  quite  irregular  to  give  you  or  any  creditor  a  hill 
at  present.  To  save  expense  and  litigation,  however,  I  do  not 
think  there  is  any  objection  to  my  engaging  to  pay  whatever 
Is  justly  due  to  you  from  the  first  of  the  loan  when  obtained, 
and  which,  I  am  informed,  will  be  got  with  little  delay  after 
the  sitting  of  the  Court.  By  this  way  you  will,  so  far  as  I  can 
see,  get  payment  before  six  months,  and  much  sooner  than  you 
could  possibly  do  under  a  sequestration.  If  you  choose  to 
withdraw  the  petition  for  sequestration,  I  am  willing  to  grant 
an  obligation  in  the  above  terms,  but  more  I  cannot  do  at 
present,  consistent  with  my  duty." 

On  30th  December  1851,  the  debt  was  consigned  in 
the  bands  of  Court,  in  terms  of  the  following  interlocu- 
tor, dated  the  20th  of  the  same  month : — > 

"  Dismisses  the  petition  of  sequestration,  the  amount  of  the 
debt  claimed  by  the  petitioner  being  consigned,  as  tendered 
at  the  bar,  to  abide  the  adjustment  or  judicial  ascertainment 
of  the  true  amount  of  said  debt:  Allows  a  minute  of  suid  ten- 
der to  be  lodged  in  process :  Finds  the  respondent  entitled  to 
expenses. 

"JVn/t — This  application  appears  to  the  Lord  Ordinary  to 
have  been  from  the  first  unnecessary,  and  at  all  events  to  havo 
been  improperly  persisted  In  after  the  explanation  made  to 
the  petitioner  immediately  after  its  presentation.  There  was 
obviously  no  risk  of  the  debt  being  ultimately  realized  out  of 
the  deceased's  estate,  as  was  fully  explained  to  the  petitioner  ; 
and  he  was  made  aware  that  the  factor  lueo  (uteris  had  applied 
for  special  powers  to  borrow  as  much  as  would  liquidate  all  the 
deceased's  debts,  including  that  owing  to  him.  After  this  com- 
munication, the  petition  ought  not  tu  have,  been  pressed  for- 
ward, and  the  expenses  which  have  been  incurred  by  the  adop- 
tion of  a  different  course,  must,  in  the  Lord  Ordinary's  opinion, 
be  paid  by  the  petitioner.  It  was  urged,  that,  until  the  judi- 
cial procedure,  no  objection  had  been  stated  to  the  petitioner's 
debt-— that,  while  payment  of  It  was  promised,  the  amount  was 
neither  paid  nor  consigned— and  that  consignation  of  the  amount 
was  only  now  offered.  But,  until  the  special  powers  to  be  ob- 
tained from  the  Court  could  be  acted  on  by  the  factor,  the 
amount  of  the  debt  could  neither  be  paid  nor  consigned.  The 
respondent  is  now  in  a  situation  to  tender  consignment  of  tho 
full  amount.  It  appears  to  the  Lord  Ordinary,  not  only  thai 
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nothing  has  occurred  to  prevent  the  respondent  from  insisting 
that  the  debt,  before  being  paid,  shall  be  shewn  to  be  justly 
due,  but  that,  ei  facie  of  the  documents  produced,  there  Is  suffi- 
cient grounds  to  justify  the  factor,  in  discharge  of  his  dnty,  fol- 
lowing that  course." 

The  petitioner  reclaimed,  and  prayed  the  Court — 
"to  recal  or  alter  the  interlocutor  submitted  to  review — and, 
in  respect  of  the  consignation  now  made,  to  refuse  or  dismiss 
the  petition  of  consent — to  Snd  the  petitioner  entitled  to  ex- 
penses, or  otherwise,  and  in  any  event,  to  find  that  the  peti- 
tioner is  not  liable  in  expenses,  and  to  find  him  entitled  to  the 
expenses  of  this  reclaiming  note,  and  procedure  thereon ;  or 
to  do  otherwise,"  &c. 

At  advising, 

Lord  Justice-Clerk — I  do  not  see  how  we  can  subject  this 
petitioner  in  the  whole  expensea 

This  party  Aitkenhead  dies,  and  does  not  leave  any  repre- 
sentatives who  are  w>  juris.  He  leaves  £180  of  moveable  funds, 
heritage  worth  £2700,  and  a  debt  of  £1600. 

The  Accountant  thought  that,  in  these  circumstances,  the 
best  course  to  pursue  was  to  borrow  money  in  order  to  pay  off 
the  debt 

In  these  circumstances,  this  petitioner,  holding  three  liquid 
documents  of  debt,  on  which  a  charge  could  be  given,  presents 
this  petition. 

No  Btep  taken  for  the  behoof  of  minor  representatives  of  a 
deceased  debtor,  can  be  allowed  to  atop  the  diligence  of  cre- 
ditors. Even  a  trust-deed  with  a  surplus,  is  not  sufficient  to 
supersede  the  diligence  of  creditors. 

The  appointment  of  a  factor  loco  tuioris  is  a  measure  for  the 
protection  of  the  pupiL  But  that  or  any  similar  measure  can- 
not take  away  from  a  creditor  his  right  of  doing  diligence. 

No  doubt  tho  representatives  of  the  debtor  must  be  called. 
But  the  creditor  U  not  bound  to  wait,  and  allow  these  repre- 
sentatives to  take  their  own  time  to  pay  him.  He  is  entitled 
to  lake  his  own  measures  for  payment. 

When  this  application  was  presented,  what  was  the  aver- 
ment on  the  other  side  ?  It  was  said,  "  We  have  no  funds;  and, 
moreover,  we  must  apply  to  the  Court  for  authority  to  borrow 
money  on  the  security  of  tho  property.  It  is  likely  that  this 
authority  will  be  granted,  but  in  the  meantime  we  cannot  meet 

I  think,  therefore,  that  this  creditor  was  fully  entitled  to  pre- 
sent this  petition, — though,  perhaps,  be  should  not  get  any  far- 
ther expenses  than  those  incurred  in  presenting  it.  To  refuse 
him  this,  would  be  to  place  the  right  of  petitioning,  uudcr 
restrictions  which  would  in  most  instances  render  it  unavail- 
ing. Rut  after  presenting  bis  petition,  the  creditor  took  his 
chance  of  the  money  being  recovered  by  loan ;  and  that  having 
been  done,  he  is  not  entitled  to  the  expense  of  that  procedure. 

Lord  Cociburn. — I  think  the  petitioner  is  entitled  to  expenses 
till  the  date  of  consignation.  Up  to  that  point,  be  was  clearly 
in  the  right.  It  wan  consignation  that  put  him  in  the  wrong. 
After  farther  consideration,  the  Court  came  to  be  of 
opinion,  that  the  petitioner  was  entitled  to  his  expensea 
generally,  with  the  exception  of  those  connected  with  a 
supplementary  petition  which  had  been  rendered  neces- 
sary by  the  petitioner's  omission  to  call  certain  of  the  de- 
ceased's representatives. 

The  following  interlocutor  was  pronounced: — 

"  Alter  the  interlocutor  reclaimed  against :  Find  the  re- 
claimer entitled  to  expenses,  except  those  of  the  supplementary 
petition  :  In  respect  of  the  consignation,  and  of  consent  of  the 
_  i_,_-^  di9Iuiss  the  original  petition  for  sequestration,  and 
",e  keeper  of  the  record  of  inhibitions  to 
fiof  the  petition  as  discharged  ;  and  find 
**  * "  expenses  since  the  date  of  the  inter- 

Act.  Sol  Den.  {Deas), N.  C.  Campbell ; 
.  Agent.— Alt.  Lord  Adv.  (Moncreiff), 
inrie,  W.B.  Agent.  -  T.  Clerk.— (F.H.) 
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17th  January  1852. 

Sbcond  Division. 

No.  95. — James  Cuthbertson  and  others,  Pursuers,  v. 

Robert  Young,  Defender. 

BUI  of  Exceptions — Jury  Cause — Process. 

See  ante,  p.  145. 

The  Court  having  discharged  a  rule  obtained  by  the 
defender  for  setting  aside  the  verdict  in  this  case,  and 
refused  to  grant  a  new  trial,  the  defender  presented  a 
bill  of  exceptions  to  the  opinion  and  judgment  of  the 
Court.    The  Court  refused  to  write  on  the  bill. 

Act.  SoL-Oen.  (Deas),  Inglls;  Wotherspoon  and  Mack,  8  B.C. 
A  genu.  — Alt.  Lord  Adv.  (Moncreiff),  Dean  of  Faculty  (Ander- 
son), Gordon,  Hutchison:  Alex.  Hutchison,  8.S.C.  Agent.— 
T.  Clerk, -{W.Q.T.) 

llth  January  1852. 

Fisbt  Division. 

No.  96. — George  F  baser,  Pursuer,  v.  Walter  Hill 

and  others,  Defenders. 
Evidence — Copartnery — Pawnbroker — Statute  89  and  40  Geo. 
III.  C  99 — In  a  ovation,  whether  a  party  was  a  partner  of  ■ 
paumbroking  concern ,  and  where  it  appeared  that  neither  the  party  i 
name  woe  in  the  tickets  or  licences,  nor  over  the  door,  nor  in  the  lean, 
iff  the  premises: — Circumstances  in  which — Held,  that  tie  Judge 
who  tried  the  case  ought  to  have  directed  the  jury,  that  there  teas  so 
laic  but  that  of  partnership  to  regulate  the  question,  in  raped  that 
the  contract,  if  established,  viae  one  in  which  the  concealment  of  the 
pursuer's  name  was  one  of  the  stipulation*. 

In  February  1845,  the  late  Alexander  Hair  published 
an  advertisement  to  the  effect  that  he  had  oeaaed  to  be 
a  partner  of  the  firm  of  Alexander  Hair  and  Company, 
pawnbrokers  in  Glasgow.  In  March  following,  a  sale 
was  advertised  of  the  goods  pledged  with  that  firm  pre- 
vious to  1844. 

Tho  pursuer  presented  a  petition  to  the  Sheriff  of 
Lanarkshire,  in  which,  on  the  statement  that  he  was  a 
partner  of  the  firm,  he  prayed  for  interdict  against  the 
sale  proceeding.  Hair  denied  that  the  pursuer  was  a 
partner,  and  advocated  for  a  jury  trial.  The  case  went 
to  trial  on  the  fallowing  issue  : — 

"  Whether,  in  or  about  the  month  of  September  1840,  the 
pursuer  (Fraser)  and  defender  entered  into  partnership  for 
the  purpose  of  carrying  on  the  business  of  pawnbrokers  in 
Glasgow,  and  did  carry  on  tbe  said  business  in  partnership, 
under  the  firm  of  Alexander  Hair  and  Company,  from  mid 
month  of  September  1840  till  in  or  about  the  month  of  August 
1844  ?  And  whether,  during  the  said  period,  from  September 
1840  to  August  1844,  tbe  pursuer  openly  and  avowedly  acted 
as,  and  was  generally  and  publicly  known  by  the  customers 
and  others  dealing  with  the  said  concern  of  Alexander  Bait 
and  Company  to  be,  one  of  the  partners  thereof  t" 

The  jury  found  for  the  pursuer. 

See  attle,  vol.  xx.  p.  509. 

The  present  was  an  action  of  count,  reckoning  and 
payment,  damages  and  reduction,  directed  against  the 
late  Alexander  Hair,  subsequently  transferred  against 
his  representatives,  and  also  against  Walter  Hill  and 
the  representative  of  the  late  James  Sinclair. 

The  reductive  conclusions  were  directed  against — 1.  A 
contract  of  copartnery  between  Alexander  Hair,  Hill, 
and  Sinclair,  dated  23d  September  1844,  by  which  the 
parties  "  agreed  to  be  copartners  in  carrying  on  a  joint 
trade  and  business  as  pawnbrokers  in  tbe  city  of  Glasgow, 
under  the  firm  of '  Hair  and  Company,'  and  that  for  tbe 
space  of  three  years  from  and  after  the  20th  day  of  Sep- 
tember 1S44  ;"  and  2.  An  assignation  by  Hair  in  favour 


1852.] 


IN  THE  COURT  OP  SESSION,  Ac. 


of  Walter  Hill,  of  his  third  share  of  the  concern,  dated 
24th  February  184». 

The  summons  set  forth — 

"Tbitin  tbe  year  1840  the  pursuer  and  the  said  Alexander 
Hair  entered  into  a  verbal  contract  of  copartnery  an  pawn- 
brokers in  Glasgow,  under  tbe  firm  of  Alexander  Hair  and 
Company,  to  commence  fn  or  about  the  term  of  Whitsunday 
1840,  and  to  continue  till  the  said  parties  mutually  agreed  to 
diaol re  their  connexion  :  That  for  the  purpose  of  carrying  on 
their  copartnery  business  of  pawnbrokers,  tho  pursuer  and 
Aleunder  Hair  took  in  lease,  for  a  period  of  five  years  front 
the  aaid  term  of  Whitsunday  1840,  premises  situated  at  No.  10 
Sliding  Square,  Glasgow  ;  and  iu  these  premises  they  carried 
on  business  together  as  pawnbrokers,  under  the  said  firm  of 
Alexander  Hair  and  Company,  from  the  said  term  of  Whit- 
nraday  1840,  or  shortly  thereafter,  till  about  the  month  of 
Angnst  1844 :  That  during  the  whole  of  tbe  said  period,  the 
partner  openly  and  avowedly  acted  oft,  and  was  generally  and 
publicly  known  by  the  customers  and  others  dealing  with  the 
said  concern  of  Alexander  Hair  and  Company  to  be,  one  of 
tbe  partners  thereof:  That  In  August  1844,  the  defender,  the 
mid  Alexander  Hair,  formed  the  design  of  ousting  the  pursuer 
from  the  said  concern,  and  of  illegally  depriving  him  of  all 
hit  rights  and  interests  therein :"  That  Hair  accordingly,  in 
tie  course  of  that  month,  "during  the  temporary  absence  of 
tbe  pursner,  took  exclusive  possesgionof  the  premises  In  wbicb 
tbe  company's  business  was  Carried  on,  and  also  of  tbe  whole 
Bock,  books,  and  documents  ofe  very  description  belonging  to  tbe 
company,  audof  tbe  whole  goods  audeffects  which  lay  deposited 
sod  impledged  with  them  ;  and  when  the  pursuer  afterwards 
remonstrated,  he  was  told  that  he  was  not  a  partner  of  Alexan- 
der Hair  and  Company,  or  at  least  that  he,  Hair,  would  disown 
himiUHuch,  and  set  him  atdeflauce :"  That  thereafter,  Hair,  Hill 
ind  Sinclair,  executed  tbe  deed  of  copartneiy  under  reduction, 
trader  which  it  was  inter  alia  agreed — "  That  the  whole  goods, 
fledges  and  securities,  redeemable  and  irredeemable,  furniture 
ud  effects,  and  properties  in  possession  of  the  said  Alexander 
Hair,  and  wbicb  composed  the  stock  of  the  business  formerly 
famed  on  by  him  in  Glasgow  under  the  firm  of  Alexander 
Hair  and  Company,  are  hereby  declared,  after  having  been 
ascertained  to  amount  in  value  to  trie  sum  of  £1400  sterling, 
and  have  been,  and  are  hereby  assigned,  disponed,  conveyed 
and  made  over,  by  and  from  the  said  Alexander  Hair,  and  by 
him  as  representing  the  foresaid  firm  of  Alexander  Hair  and 
Company,  to  and  in  favour  of  the  present  parties,  and  the 
company  of  Hair  and  Company ;  and  it  is  hereby  declared, 
that  of  the  foresaid  sum  of  £1400  sterling,  being  the  value  of 
the  said  stock,  the  said  Walter  Hill  and  James  Sinclair  have 
each  paid  up,  advanced,  or  accounted  for  thcirshares,  and  tbe 
whole  of  the  said  stock  has  been  therefore,  and  is  hereby,  in 
consideration  thereof,  transferred  and  turned  over  to  tbe  said 
company  of  Hair  and  Company,  to  be  used,  disposed  of,  and 
managed  by  them,  in  all  respects  as  their  own  stock  and  pro- 
peity  /"  That  thereafter  Hair  executed  the  deed  of  assigna- 
tion under  reduction. 

The  summons  then  set  forth  the  issuing  of  tho  two  ad 
vertisemeuts,  the  application  of  the  pursuer  for  interdict, 
and  the  whole  proceedings  in  the  former  case.  And  it 
concluded  for  reduction  of  the  deeds  above  mentioned, 
and  for  count  and  reckoning  by  the  defenders  for — 
"their  whole  acts  and  intromissions  with,  and  in  reference  to 
the  property,  stock  and  effects,  of  and  belonging  to  the  pursuer, 
and  tbe  said  company  or  concern  of  Alexander  Hair  and  Com- 
pany, and  of  the  whole  profits  or  money  drawn  by  them,  or 
any  of  tbem,  on  account  of  tbe  said  stock  and  effects,  or  in 
consequence  of  any  trade  or  dealings  carried  on  or  conducted 
by  them,  or  any  of  them,  with  or  in  reference  to  the  said  stock 
or  effucts ;"  and  fur  payment  of  £2000  as  the  balance  due,  and 
for  damages. 

The  pursner  pleaded — That  the  deeds  challenged  were 
void,  or  at  least  reducible,  as  having  been  fraudulently 
executed  to  his  prejudice,  and  in  particular,  as  having 
been  executed  without  bia  knowledge,  for  the  illegal  and 
fraudulent  purpose  of  transferring  and  dealing  with  stock 
ud  property  belonging  to  him,  and  depriving  him  of  it, 


and  of  ousting  him  from  the  copartneiy  of  Alexander  Hair 
and  Co.  Further,  that  the  deeds  were  null,  or  at  leapt 
reducible,  whether  the  defenders  were  in  the  knowledge 
or  not  of  the  pursuer  having  been  one  of  the  partners  of 
Alexander  Hair  and  Co.,  in  respect  that  de  facto  he  Was 
such  partner,  and  no  such  deeds  could  have  been  legally 
executed  without  his  consent  and  authority. 

Hair  made  no  appearance. 

The  other  defenders  stated,  that  whether  or  not  eui-h 
a  partnership  as  that  alleged  had  ever  existed,  they  were 
ignorant  of  its  existence  at  tbe  time  tbe  deeds  under 
reduction  were  executed.  And  they  averred  specially, 
"  that  if  there  was  any  such  partnership  as  alleged,  it 
was  part  of  the  arrangement,  that  the  pursuer's  name 
was  not  to  appear,  and  that,  in  fact,  it  never  did  appear." 

They  pleaded— That  the  alleged  copartnery  having 
been  a  latent  one,  and  the  pursuer  having  given  to 
Hair  the  sole  ostensible  ownership  of  the  concern,  or 
at  least  having  allowed  Hair  to  assume  the  same,  was 
thereby  birred  from  challenging  the  defenders'  rights 
nnder  the  deeds,  both  by  virtue  of  the  statute  39  and 
40  Geo.  III.  c.  99,  and  also  at  common  law.  That 
as  the  defenders  had  acquired  right  to  the  stock  and 
business  by  onerous  transactions  entered  into  in  bona  fide 
with  the  person  to  whom  the  pursuer,  even  on  tbe  as- 
sumption of  his  being  a  partner,  had  committed  the  os- 
tensible ownership,  and  whom  he  knowingly  allowed  to 
represent  himself  as  the  true  and  only  proprietor,  their 
rights  could  not  now  be  challenged  by  the  pursuer. 

The  case  went  to  trial  on  the  following  issues: — 

"1.  Whether  the  said  deed,  bearing  to  be  a  contract  of  copart- 
nery, was  executed  between  the  said  deceased  Alexander  Hair, 
the  defender  Walter  Hill, and  tbe  said  deceased  James  Sinclair, 
fraudulently  and  wrongously,  for  the  purpose  of  transferring 
and  dealing  with  stock  and  property  belonging  to  the  pursuer, 
or  in  which  he  had  an  interest,  from  its  being  partnership 
property,  and  from  his  having  been  a  partner  of  tbe  firm  of 
Alexander  Hair  and  Company,  pawnbrokers,  Glasgow,  to  his 
loss,  injury  and  damage  ? 

"2  Whether  the  said  deed,  bearing  to  be  an  assignation  by 
tbe  said  Alexander  Hair  in  favour  of  the  said  Walter  Hill, 
defender,  was  executed  between  them,  fraudulently  and  wrong - 
ously,  for  the  purpose  of  transferring  and  dealing  with  stock 
and  property  belonging  to  the  pursuer,  or  in  which  he  bad  an 
interest,  from  its  being  partnership  property,  and  from  his  hav- 
ing been  a  partner  of  the  said  firm  of  Alexander  Hair  and 
Company,  to  bfs  loss,  injury  and  damage  1 

"8.  Whether  the  said  deceased  Alexander  Hair,  and  the  said 
Walter  Hill,  defender,  and  the  said  now  deceased  James  Sin- 
clair, or  any  of  them,  did,  in  or  about  tbe  month  of  August 
1844,  fraudulently  and  wiongously  take  possession  of  ccitain 
stock  and  effects,  then  situated  in  premises  No.  10  Stirling 
Square,  Glasgow,  belonging  in  part  to  the  pursuer,  or  in  which 
he  had  an  interest,  from  their  being  partnership  property,  and 
from  his  having  been  one  of  the  partners  of  the  said  firm  of 
Alexander  Hair  and  Company  ;  and  whether  the  said  Alex- 
ander Hair  and  the  said  Walter  Hill,  defenders,  and  the  said 
now  deceased  James  Sinclair,  or  any  of  tbem,  have,  or  has,  re- 
tained possession  of  the  said  stock  and  effects,  or  dealt  with, 
or  disposed  of  the  same,  to  the  loss,  injury,  and  damage  of  the 
pursuer  *    Damages  £2000." 

Tho  pursuer  adduced  several  witnesses  who  gave  evi- 
dence to  the  effect  that  a  partnership  existed  between 
him  and  Hill. 

At  the  trial,  the  defenders  took  several  exceptions,  the 
fallowing  of  which  were  afterwards  insisted  in : — 

"  Enztp.  2. — That  tt  being  proved  by  the  pursuer's  wit- 
nesses, that  tbe  names  of  the  alleged  partners  were  not  in  the 
tickets,  nor  licence,  nor  over  tbe  door  of  the  promisee  where  the 
business  was  conducted,  it  was  incompetent  to  proceed  farther 
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In  prove,  by  parole  evidence,  or  by  fact*  and  circumstances, 

the  existence  of  the  alleged  partnership  between  Fraser  and 
Hair." 

Objection  repelled,  and  exception  taken. 

The  pursuer  further  adduced  Mr.  Kenneth  M'KenxIe, 
account  sin  t,  who  had  examined  the  books  of  Hair  and 
Co.,  and  who  deponed — 

"I  could  not  say  who  were  the  partners,  but  there  wag  one 
Fraser,  as  well  as  Hair,  a  partner.    I  have  no  doubt  of  that." 

The  defenders  led  parole  proof  to  the  effect  that  Fra- 
ser was  not  a  partner  of  Hair  and  Co.  The  nature  of 
the  proof  is  fully  explained  in  Lord  Fullerton's  opinion. 
One  of  the  defenders'  witnesses  was  W.  0.  Watson,  who 
deponed — 

"  I  was  candidate  for  commission  ereldp  of  police  in  July 
1844.  I  called  at  No.  10  and  saw  Mr.  Fraser,  and  asked  his 
rote.  He  said  he  could  not  give  me  his  Tote,  but  would  speak 
to  Mr.  Hair  to  give  it  me.  I  thought  he  was  not  a  partner, 
otherwise  hu  might  have  voted." 

The  defenders  also  put  in  evidence  missives  of  lease 
for  the  premises  No.  10  Stirling  Square,  dated  2'Jth 
January  1840,  as  follows: — 

"  Sir — We  hereby  take  from  yon,  as  factor  for  the  trustees  of 
the  late  Mr.  Charles  Miller,  that  warehouse,  presently  empty, 
situated  in  Stirling  Square,  from  this. late  to  Whitsunday  1845 
years,  being  five  years  after  Whitsunday  next  1840,  at  the 
yearly  rent  of  £18.  The  premises  shall  bu  occupied  as  a  pawn- 
broker's warehouse  by  Mr.  Alexander  Hair  personally,  or  wife 
and  family ;  we  shall  have  no  power  to  subset,  or  assign  with- 
out your  leave;  shall  maintain  whole,  and  fn  full  repair,  dur- 
ing possession,  and  leave  so  at  removing,  the  glass  of  the 
windows ;  we  acknowledge  ourselves  satisfied  with  the  condi- 
tion of  the  premises  at  entry  ;  and  if  one  half-yearly  payment 
should  fall  ten  days  in  arrcar,  we  engage  forthwith  thereon  to 
flit  and  remove,  and  we  authotUe  you  to  eject  us  accordingly 
■  ithout  any  warning  or  process  at  law  for  that  purpose.  We 
also  engage  regularly  to  clean  and  sweep  tbe  stairs  and  pas- 
sages," &c.  "  The  tenant  may  subset  to  a  tenant  approved  of 
by  the  trustees,"  ic.  (Signed)  "  Alexander  Hair. 
"Geohob  Fhasir, 
drain  Dialer,  Jamra'  Street,  Paiiley. 

"  Robert  Qoortwin,  Factor,  12  George  Street." 

The  defenders  also  produced  the  pawnbroker's  licences 
issued  to  the  firm  of  Hair  and  Co.,  the  terms  of  which 
will  also  be  found  in  Lord  Fullerton's  opinion. 

The  presiding  Judge  having  charged  the  jury — 
"  the  pursuer  proposed  to  put  in  the  verdict  in  the  former 
case,  Fraser  v.  Hair,  and  Judgment  of  the  Court,  as  also  the 
record  and  issue,  to  explain  the  verdict  and  judgment  in  that 

"To  which  it  was  objected  (Ezeep.  8)  by  the  defenders,  as  not 
being  evidence  ngainst  the  defenders  who  row  appear  in  this 
cause,  being  Hill  and  Sinclair's  representatives  only,  and  who 
were  not  parties  to  the  former  suit." 

Objection  repelled,  and  exception  taken. 

The  defenders  further  excepted  to  the  Judge's  charge 
in  so  far  as  his  Lordship  refused  to  direct  the  jury, — 

"(Enxp  •-)— l«f.  That  on  the  facts  proved,  there  was  no  law- 
ful partnership  between  the  pursuer  (Fraser)  and  Alexander 
Hair,  in  the  business  of  pawnbrokers,  between  the  years  1840 
and  1844 

"(Ezeep.  5.)—  2d.  That  as  the  name  of  Fraser  was  not  on  tbe 
pawn- tickets,  or  over  the  door  of  the  pawnbroking  establish, 
raent,  .or  in  the  licences,  there  could  be  no  lawful  partnership 
betwern  Fraser  and  Hair. 

"  (Exeep.  8.)—  JW,  That  in  respect  of  tbe  violation  of  the  Pawn- 
brokers' Act,  proved,  on  tbe  part  of  the  pursuer,  (assuming  him 
to  be  dt facto  a  partner),  he  had  no  interest  in  the  pledged  goods, 
transferred  or  dealt  with  by  the  contract  of  284  September 
1844." 

The  jury  returned  a  verdict  to  the  effect  that — 
"In  tcrpect  of  the  matter*  proven  before  them,  they  find  tor 


the  pursuer  on  all  the  issues,  and  assess  the  damages  at  £700 
and  £60,  with  interest  of  the  £700  from  August  1844,  at  the 
rate  of  live  per  cent,  per  annum." 

The  case  now  came  before  the  Court  both  on  a  bill 
of  exceptions  and  on  a  motion  for  a  new  trial,  at  the  in- 
stance of  the  defenders. 

The  defenders,  under  their  motion  for  a  new  trial, 
pUadeil,  that  there  was  no  evidence  of  partnership .  Under 
the  bill  of  exceptions,  they  pleaded — Except.  2  and  5. 
That  in  terms  of  the  statute  39  and  40  Geo.  III.  c.  99, 
there  could  be  no  partnership  of  pawnbroking  with  Fraser, 
since  his  name  was  not  expressed  in  tbe  pawn-tickets,  or 
in  the  licences,  or  over  the  door.  Accordingly,  if  not 
incompetent  to  proceed  further  as  soon  as  that  fact  wis 
ascertained,  at  any  rate,  when  the  whole  evidence  was  com- 
pleted, the  Judge  fell  to  charge  as  required  in  the//ti 
exception.  Excep.  3.  The  verdict  against  Hair  was  no 
evidence  here.  Excep.  4.  If  it  was  one  of  the  stipula- 
tions of  the  contract,  that  Fraser's  name  should  be  kept 
secret,  the  partnership  was  illegal.  Now,  on  the  nets 
proved,  it  was  clear,  that  if  there  was  a  partnership, 
such  was  one  of  the  stipulations  of  it.  The  Judge  was 
accordingly  bound  to  have  charged  to  the  effect  that  there 
was  no  legal  partnership.  At  any  rate,  he  was  bound 
to  have  put  it  to  the  jury  whether  or  not  there  was  suck 
a  stipulation,  and  to  have  directed  them,  that  in  that  case 
there  would  be  no  legal  partnership. — Warner  t>,  Arm- 
strong, 3  Mylne  and  Keen's  Chancery  Rep.  p.  45.  Burly 
v.  Dynold,  5  B.  and  Aid.  335 ;  De  Begnis  v.  Annistead, 
10  liing.  107.  Cundell  v.  Dawson,  4  Manning,  Grang. 
and  Scott's  Com  in.  Pleas,  376.  Gordon  v.  Howdeu, 
22d  Feb.  1843;  House  of  Lords,  28ih  April  1845. 
Excep.  5.  Where  there  had  been  a  violation  of  the  sta- 
tute, the  pawnbroker  had  no  lien  over  the  goods  pledged, 
and  could  not  sue  for  them  if  they  had  once  passed  out 
of  his  possession. — Ferguson  v.  Norman,  6  Scott,  794. 
The  pursuer,  accordingly,  whether  a  partner  or  not,  had 
no  title  to  recover  the  goods  pledged  with  Hair  and  Co., 
which  had  been  made  over  to  the  new  firm. 

The  pursuer,  under  the  motion,  pleaded  on  the  evi- 
dence. Under  the  bill,  he  pleaded — Except.  2,  4,  5. 
The  statute  did  no  more  than  impose  penalties  for  neglect 
of  its  provisions ;  it  did  not  annul  the  contract.  This 
point  was  de  facto  decided  in  Fraser  v.  Hair— (Sea  ante, 
vol.  xx.  p.  509.)  Excep.  3.  The  question  being  ei- 
sctly  that  decided  in  the  former  case,  the  verdict  in  it 
was  good  evidence  here.  Excep.  6.  There  was  no  room 
for  reference  to  the  statute,  for  the  question  was  not  as 
to  recovery  of  goods  pledged  with,  but  as  to  the  stock 
of,  the  firm  of  Hair  and  Co. 

Lord  Jtutiee-Oenerat. — The  question  is,  whether  we  can  accede 
to  the  manner  in  which  this  case  bos  been  left  to  tbe  jury  by 
the  presiding  Judge.  I  think  we  cannot  I  think  the  pro- 
visions of  the  I'a*  n broking  Acts  arc  fatal  to  the  manner  in 
which  the  case  has  been  left  to  tho  jury,  and,  therefore,  to  the 
validity  of  this  verdict.  Lord  Fullerton  and  1  sit  here  asJndgii 
corrected  by  the  House  of  Lords  in  the  case  of  Oordon  i.  Howdeu, 
where  we  were  taught  that  we  hod  taken  an  erroneous  view 
of  tbe  Pawnbroking  Acts.  That  decision,  and  the  decision  in 
Armstrong,  completely  meet  the  argument  of  tho  pursuer. 

Under  the  third  issue,  to  which  the  lixth  exception  applies,  tie 
question  argued  was,  whether  it  could  be  held  that  Fraser  hod 
any  interest  in  the  goods  pledged  to  Hair  and  Company. 
That  depends  on  whether,  under  these  acts,  be  had  any  Ilea 
over  them  I  have  looked  into  the  case  of  Ferguson  r.  Mar- 
man,  and  I  there  find  it  laid  down,  that  where  there  has 
been  a  violation  of  the  statute,  there  is  no  lien  on  the  prup-rty 
pledged.    The  party  is  not  the  holder  in  tbe  sense  of  law,  and 


1852.] 


IN  THE  COURT  OF  SESSION,  *c. 


y  contract*  with  third  parties  are  null  nod  void,     I  k 


ns,  EiD<i  therefore  the  ease  of  Ferguson  applies  to  the  present. 
I  tun  therefore  for  sustaining  the  tilth  txapiion. 

The/AiYdnMptionl  cnnliot  accede  to.  It  ia  said  that  we  have 
is  great  measure  decided  the  questions  before  us  by  allowing 
the  issue  we  did  in  the  former  case.  But  that  decision  does 
not  in  the  least  trammel  my  opinion  now.  That  was  a  case 
where  there  were  contradictions  in  point  of  (act,  and  the  only 
question  before  us  was,  whether  these  were  the  proper  issues  to 
try  the  case;  but  there  was  nothing  in  onr  opinions  there  given, 
deciding  the  present  question.  Hair,  in  that  case,  remains 
defender  on  record  to  the  last  hour ;  and,  therefore,  when  the 
question  arises, — whether,  there  haviug  been  a  previous  trial 
between  the  pursuer  here  and  Hair,  it  wan  incompetent  to  put 
ia  the  verdict, — what  its  effect  is  to  be  is  a  different  question, — 1 
cannot  sustain  the  objection  to  its  admissibility. 

With  regard  to  the  tecond  and  the  other  exceptions  which  I 
hare  not  adverted  to,  I  have  only  to  repeat,  that  I  think  this 
was  not  a  case  to  be  left  to  the  jury  without  any  direction  in 
point  of  law,  and,  therefore,  that  we  cannot  sustain  the  charge. 
It  was  attempted  to  draw  a  distinction  between  this  case  and 
Howdeu's,  because  the  contract  of  copartnery  here  is  verbal 
and  not  written.  But  though  the  contract  is  verbal,  we  must 
take  the  case  ai  one  in  which  Fraser's  name  never  appears 
ia  any  of  those  places  in  which  the  statutes  say  it  shall  ap- 
pear, and  no  statement  as  to  the  effect  of  those  acts  is  made 

The  question  on  which  the  case  turns.  Is,  I  think,  whether, 
from  beginning  to  end,  the  concealment  of  Fraser's  being  a 
partner  was  an  object  of  the  contract;  and,  therefore,  disallow- 
ing these  exceptions,  I  am  for  sustaining  the  fourth. 

Lord  Futtetton. — 'Ibis  tase  comes  before  us  in  a  double  form. 
We  have  a  motion  for  a  new  trial  on  the  gronnd  of  the  ver. 
diet  being  contrary  to  evidence,  and  we  have  also  a  bill  of  ex- 
ceptions in  regard  to  certain  directions  given,  or  declined  to 
he  given,  by  the  presiding  Judge. 

The  ordinary  course  in  such  cases  is,  in  the  fint  place,  to  fix 
the  points  of  law  raised  in  the  exceptions,  and  if  these  excep- 
tions are  repelled,  to  consider  the  import  of  the  evidence  in 
reference  to  the  motion  for  a  new  trial. 

But,  from  the  very  particular  nature  of  matters  here  in  dis- 
pute, involving  the  questions  of  fact  almost  inextricably  with 
those  of  lav,  we  have  had  the  whole  case  argued  as  one  whole, 
though,  of  course,  we  are  now  called  on  to  give  our  opinions 
on  the  separate  points  submitted  to  our  decision. 

But  I  think  that,  in  this  particular  case,  where  questions  or 
(act  are  involved  inextricably  with  those  of  law,  the  moat 
convenient  course  is,  to  take  the  question  of  fact  on  evidence 
first,  and  to  consider  whether  or  not,  independently  of  the 
exceptions,  the  defenders  have  made  out  a  case  for  a  new  trial. 

However  the  insure  ore  expressed,  it  is  clear  that  the  ques- 
tion, as  a  question  of  met,  is  reduced  to  this,  whether  or  not 
there  was,  prior  to  the  new  contract  of  copartnery  lietween 
Hair  and  the  defender  of  the  23d  September  1844,  and  the 
assignation  by  Hair  to  the  defender,  an  existing  contract  ot 
copartnery  between  Hair  and  the  pursuer  Fraser  f  For  if  the 
connection  between  Hair  and  the  pursuer  amounted  to,  and 
was  proved  to  be  a  copartnery,  there  could  be  little  doubt  of 
the  affirmative  of  the  other  parts  of  the  issue. 

Accordingly,  the  whole  argument  which  we  have  heard  on 
this  branch  of  the  case,  was  directed  to  the  inquiry,  whether 
there  was  or  was  not  sufficient  evidence  of  the  copartnery  be- 
tween Hair  and  the  pursuer,  as  averred  in  the  summons  and 
record  in  the  present  action. 

Taking  the  most  general  view  of  the  question,  and  viewing 


w  of  disputed  partnership  resting  on  such  slight 
and  unsatisfactory  evidence.  There  was  confessedly  no  writ- 
ten contract  of  copartnery.  Ho  doubt  the  existence  of  such 
a  contract  may  be  proved  by  parole,  and  the  averments  on 
the  record  are  sufficiently  explicit.  But  as  regards  direct  evi- 
dence of  such  a  contract,  which  one  might  expect  from  the 
three  first  articles  of  the  condescendence,  the  case  of  the  pur- 
suer Is  an  absolute  blank.  It  is  entirely  composed  of  facts  and 
circumstances  at  best  forming  a  ground  of  inference,  or  ra- 
ttier of  the  opinions  of  various  parties, — who,  however,  give 
no  explanation  of  any  special  causa  uimtiac,  but  rest  entirely 


on  what  they  consider  general  repute  on  the  subject.  There 
is  no  evidence  of  any  customer  who  ever  dealt  with  the  pur- 
suer as  a  pirtuer  in  the  concern;  and  the  extraordinary  part  of 
the  case  Is,  that  on  every  occasion  on  which  the  pursuer's  own 
situation  as  a  partner  was  brought  under  his  notice,  he  posi- 
tively denied  that  he  held  that  character.  The  only  part  of 
the  proof  which  is  of  any  direct  importance,  is  that  of  the  ac- 
countant Mackenzie,  who  examined  the  books.  He  certainly 
sweats  that  be  was  satisfied,  from  the  books,  that  Fraser  was 
a  partner.  But  that  is  merely  a  matter  of  inference,  and  of 
Inference  which  seems  to  me  anything  but  conclusive.  It 
turns  entirely  on  the  advance  of  certain  sums  by  the  pursuer, 
and  their  repayment,  with  the  slight  addition  of  £16;  and 
the  effect  of  this  is  neutralised  by  the  circumstance,  of  the 
books  shewing  very  considerable  advances  by  other  persons, 
who  confessedly  were  not  partners ;  and  the  books,  I  under- 
stand, do  not  contain  any  entry  whatever  descriptive  of  the 
Interest  held  by  the  pursuer,  as  the  interest  of  a  partner. 

The  case  of  the  pursuer,  then,  ia  one  of  mere  repute,  or  gene- 
ral belief;  and  the  effect  of  it  is  in  a  great  measure  taken  off 
by  the  evidence  on  the  other  side,  shewing  that  the  belief, 
however  entertained  by  some  persons,  was  by  no  means  gene, 
ral,  and  that  other  persons,  who  seem  to  have  bad  as  good 
means  of  judging,  had  a  different  belief  on  the  subject.  Un 
the  whole,  then,  I  cannot  help  thinking,  that  the  case  of  the 
pursuer,  alleging  the  existence  of  a  contract  of  copartnery  from 
the  year  1840,  not  involving  the  question  of  a  responsibility 
to  the  public,  but  as  confcriingon  him,  the  pursuer,  the  rights, 
of  a  partner,  is  as  weak  a  case  as  ever  was  submitted  to  a  j  ury. 

At  the  sometime,  if  the  matter  rested  there,  I  should  not  havu 
been  disposed,  perhaps,  to  disturb  the  verdict,  merely  on  my 
own  impressions  of  the  evidence,  particularly  as  I  understand 
the  verdict  was  approved  of  by  the  Judge  who  tried  the  case. 

But  there  Is  an  important  specialty  in  this  case,  which  docs 
appear  to  me  to  affect  most  materially  the  sufficiency  of  the 
evidence.  The  kind  of  contract  sought  to  be  proved,  is  not 
left  entirely  to  the  discretion  of  the  parties.  It  is  one  which, 
from  considerations  of  public  expediency,  has  been,  in  various 
particulars,  placed  under  legal  restriction  and  guidance.  It  is 
specially  required,  that  the  names  of  the  partners  shall  be  dis- 
closed in  many  different  forms, — that  they  shall  appear  over  the 
door  of  the  premises  in  which  the  business  of  pawnbroting  is 
carried  on, — that  they  shall  appear  in  the  licences  and  pawn- 
tickets, and  other  documents  connected  with  the  concern. 

Mow,  the  negative  evidence  on  those  matters  is  unequivocal 
and  complete.  The  name  of  the  pursuer  was  not  pat  over  ilia 
door,  and  it  does  nut  appear  either  in  the  licences,  or  any  one 
document  connected  with  the  business.  The  earlier  licences 
from  1840  to  1843,  are  granted  to  "Alex.  Hair  and  Co.;"  and 
those  of  1843  to  1844  expressly  bear,  that  the  company  consists 
of  "Alexander  Hair  and  Jean  Pat ti son,  carrying  on  business 
under  the  firm  of  Alexander  Hair  and  Co.  j"  and  the  negative 
effect  of  this  evidence  as  against  the  pursuer,  is  strengthened 
by  the  evidence  of  Snodgrase,  a  manager  in  the  office,  who  de- 
pones, that  on  being  informed  by  the  officer  of  stamps  thst  it 
was  necessary  to  put  the  names  of  the  individual  partners  into 
the  licence,  he  enquired  of  the  pursuer  what  was  to  be  done, 
snd  was  desired  by  the  pursuer  himself  to  put  In  the  name  of 
Hair's  wife  as  a  partner  with  Alexander  Hair.  And  the  same 
witness  also  depones,  that  the  schedule  of  income  tax  contained, 
by  instructions  of  the  pursuer,  a  return  of  him,  the  pursuer, 
not  m  a  partner,  but  as  a  manager,  at  the  rate  of  £70  o-year. 
Now,  I  am  aware  that  the  breach  of  the  provisions  of  (ho 
statutes  un  those  points,  leads  only  to  the  imposition  of  penalties; 
and,  consequently,  if  the  existence  of  a  contract  of  copartnery 
had  been  directly  and  conclusively  proved  aliunde,  either  by 
written  or  parole  evidence,  the  fail ure  to  comply  «iih  the  statu- 
tory provisions,  would  have  left  thecontrset  in  force,  and  might 
linve  fully  justified  the  verdict,  leaving  the  penalties  in  be  en- 
forced by  those  having  an  interest. 

But  the  peculiarity  here  is,  that  there  is  Do  direot  proof  of 
the  existence  of  the  contract  of  copartnery;  at  best  it  ia  but 
evidence  of  repute,  ur  of  facts  and  circumstances,  in  the  actings 
of  the  parties,  front  which  the  existence  of  luch  a  contract  may- 
be iuferred. 

Now,  in  such  a  case,  1  think  it  impossible  to  conceive  stronger 
negative  evidence  than  that  afforded  by  the  pursuer's  failure  to 
do  anything,  not  merely  which  ho  was  likely  to  have  done,  hut 
which  he  was  by  law  bound  to  have  done,  if  ha  had  been  a 
partner.    So  far  from  acting  a*  a  partner,  it  seems  to  bu  proved 
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by  these  circumstances,  combined  with  the  other  part*  of  the 
proof,  that  he  never  did  act  in  (he  way  which  the  law  can  re- 
cognize as  indicative  of  an  interest  in  the  concern.  Combining 
this  nusiitive  evidence  with  the  weakness  of  the  positive  or 
direct  proof  on  tbe  part  of  the  pursuer,  I  must  come  to  the 
conclusion,  that  the  verdict, — resting,  as  it  confessedly  does,  on 
the  affirmative  of  the  partnership  between  Hair  and  the  pur- 
suer from  18-10  to  1844, — was  contrary  to  the  evidence,  and 
that  there  ought  on  that  ground  to  be  a  new  trial' 

But  this  does  not  dispense  with  the  necessity  of  considering 
the  bill  of  exceptions,  because,  even  if  there  should  be  a  new 
trial,  these  exceptions  do  raise  questions  of  law  which  may  oc- 
cur again,  and  which  it  is  therefore  important  to  determine.  I 
ilia  1 1  therefore  consider  them  in  their  order. 
'Hit'  first  is  passed  from. 

The  eecond  was  tendered  in  the  course  of  the  trial,  and  rests 
on  the  refusal  of  the  learned  Judge  to  stay  all  farther  proceed' 
ings  on  its  being  proved  that  the  name  of  the  pursuer  was  not 
over  the  door,  or  on  the  tickets  or  licences. 

It  does  not  appear  lo  me  that  this  exception  ought  to  be 
sustained.  The  trial  was  then  proceeding.  For  anything  then 
known,  the  contract  might  have  been  clearly  and  conclusively 
proved, — in  which  case,  the  facts  alluded  to  would  not  have 
annulled  tbe  contract,  however  they  might  have  led  to  the  in- 
fliction of  the  statutory  penalties.  And,  accordingly,  it  was 
on  tlmt  principle  that,  in  the  former  case  between  the  pursuer 
and  Hnir,  we  held  that  the  failure  to  put  Frasefs  name  over  tbe 
door,  and  to  insert  it  in  the  licences  and  pawn- tickets,  of  which 
there  was  no  doubt,  did  not  prevent  the  case,  on  the  existence 
of  the  contract,  from  being  sent  to  a  jury. 

The  third  exception  regards  the  putting  in  of  the  verdict,  and 
other  proceedings  in  the  former  case  between  the  pursuer  and 
Hair,  in  which  ILiir  was  the  only  defender.  And  1  am  in- 
clined to  think  tliat  this  exception  ought  to  be  sustained. 

The  action  is  no  doubt  directed  against  Hair,  as  well  as  the 
other  parties.  Hill,  and  the  representatives  of  Sinclair.  But 
ILiir  gave  in  no  defences.  The  pursuer  might,  if  he  had  chosen, 
taken  judgment  against  him.  01  course  there  was  no  appearance 
for  Hiir  at  tbe  trial.  The  question,  then,  at  the  trial,  was  only 
with  the  other  parties;  and  the  question  is,  whether  the  pur- 
suer was  entitled  to  put  in  evidence,  in  order  to  prove  the  part- 
nership of  himself  and  Hair,  as  against  these  defenders,  the 
verdict  obtained  in  a  proceeding  directed  exclusively  against 
Hair.  I  think  he  was  not.  If  these  measures  had  been  taken 
by  the  pursuer  against  Hair,  while  Hair  was  the  only  party 
holding,  or  pretending  to  hold,  an  interest  in  the  concern,  the 
verdict  obtained  against  Hair  would  have  been  admissible  and 
available  evidence  against  any  other  parties  contracting  with 
Hair,  and  obtaining  an  ostensible  title  to  a  share  in  the  concern 
from  him,  subsequently  to  the  verdict  so  obtained.  The  verdict 
would  have  been  available  against  those  third  parties,  just  as 
any  writing  passing  between  Hair  and  the  pursuer  in  tbe  coarse 
of  these  dealings,  would  have  been. 

But,  here,  the  interdict,  and  other  proceedings  against  Hair, 
took  place  after  the  deeds  under  reduction  in  the  present  action 
were  granted,  and,  consequently,  after  the  interest  of  Hill  and 
Sinclair  in  the  result  was  created,  and  waa  known  by  the  pur- 
suer to  have  been  created ;  while  all  interest  originally  held  by 
Hair  had  ceased,  in  consequence  of  the  assignation  by  Hair  to 
Hill.  Accordingly,  it  would  appear  that,  in  the  original  action, 
when  the  case  went  to  the  jury,  the  counsel  for  Hair  truly  offered 
no  objection,  but  allowed  a  verdict  lobe  returned  for  the  pursuer. 
In  these  circumstances,  Ido  not  see  how  the  verdict,  taken  against 
Ilair  exclusively,  could  be  admissible  to  prove  the  partnership, 
prior  to  1844,  as  against  the  other  defenders.  If  Hair  had 
granted  any  written  acknowledgment  of  the  partnership,  sub- 
sequently to  the  date  of  the  deeds  under  reduction,  that  might 
have  been  quite  good  as  against  him,  Hair ;  but  it  could  not 
have  been  admissible  as  evidence  against  tbe  defenders,  in  the 
question  as  to  the  existence  of  the  partnership,  raised  with  these 
defenders.  And  there  seems  as  little  ground  for  admitting,  in 
the  present  question,  the  verdict  which  Hair  allowed  to  be  ob- 
tained against  him.  If  the  pursuer  can  make  anything  of  the 
former  verdict  against  Hair  himself,  that  may  be  competently 
done.  But  when  be  brought  this  reduction  of  the  deeds,  in 
which  the  defenders  were  interested,  on  the  ground  of  the  pre- 
vious partnership  between  him  and  Hair,  it  seems  to  me  that 
ho  was  bound  to  prove  bis  case  against  him,  >.  e.  tbe  existence 
of  that  partnership,  by  evidence,  which  the  defenders  had  the 
means   of  redarguing,  —  under  which  description  the  former 


verdict  taken  against  Hair  exclusively,  certainly  does  not  fall. 
I  think,  then,  that  the  third  exception  ought  to  be  sustained. 

There  remains  to  be  considered,  then,  the  fourth,  fi/tk,  and 
sixth  exception*.  Of  these,  I  think  the  fifth  and  lixth  ought  to 
be  repelled.  In  regard  to  the  fifth,  I  do  not  think  that  (he 
Judge  was  bound  to  direct  the  jury,  that  the  mere  circum- 
stance of  the  name  of  Fraser  not  being  over  the  door  of  the 
pawnbroking  establishment,  nor  in  the  licences  or  pawn-tickets, 
rendered  the  contract,  if  proved  aliunde,  illegal.  Neither  do  I 
see  how  the  Judge  could  well  be  called  on  to  lay  down  anj 
law  as  to  the  interest  in  the  pledged  goods  referred  to  in  the 
sixth  exception.  There  seams  to  have  been  no  specisl  reference 
to  pledged  goods,  either  in  the  issues  or  in  any  part  of  tbeevi- 
dence.  The  issues  and  the  verdict,  in  so  far  a*  regards  the 
damages,  are  quite  general ;  and  the  issues  relate  to  stock  and 
property  belonging  in  part  to  the  pursuer,  as  being  partiiersriip 
property ;  and,  for  anything  to  be  gathered  either  from  tbe 
issues  or  the  evidence,  it  does  not  appear  that  the  existence  of 
pledged  goods,  or  the  value  of  pledged  goods,  ever  was  brought 
into  question. 

The  fourth  exception,  however,  raises  a  different  question,  sad 
one  of  great  importance. 

The  meaning  of  the  exception,  though  condensed  in  its  Sana 
of  expression,  I  consider  to  be  clear  enough. 

Even  holding,  as  I  do,  and  as  I  have  stated,  in  relation  to  the 
sixth  exception,  that  the  mere  fact  of  the  failure  to  disclose  the 
names  of  the  partners,  is  not  absolutely  fatal  to  the  contract, 
there  can  be  no  doubt  of  the  illegality,  and  consequent  nullity  of 
the  contract,  if  the  non-disclosure  of  that  which  the  parties  an 
by  statute  bound  to  disclose,  forms  one  of  its  inherent  condition]. 
That  was  delivered  in  the  case  of  Gordon  v.  Howden. 

Now,  by  the  terms  of  the  exception,  I  understand  that  tbe 
learned  Judge  was  called  on  to  direct  the  jury,  that,  on  tbe 
facts  proved,  there  was  no  lawful  partnership  between  Fraser 
and  Hair, — in  other  words,  tliat,  on  tbe  facts  proved,  the  con- 
tract, if  established,  was  one  in  which  tho  concealment  of 
Fraser's  name  formed  a  part. 

And  it  rather  appears  to  me,  that  this  demand  of  the  de- 
fenders was  well-founded.  I  have  already  given  my  reasons 
for  thinking  tliat  there  was  no  sufficient  or  legal  evidence  of 
the  existence  of  a  copartnery ;  but  if  it  could  be  held,  on  the 
whole  facts  and  circumstances,  that  copartnery  was  established, 
I  cannot  entertain  a  doubt,  that  we  must  buld  it  to  have  bun 
a  enpartnery  in  which  it  waa  understood,  and  in  particular  by 
the  pursuer,  that  his  name  was  to  be  withheld. 

The  copartnery,  if  proved  at  all,  is  proved  only  by  inference; 
we  have  no  knowledge  of  its  terms  but  that  afforded  by  tbe  act- 
ings of  the  parties.  And  if  we  see  the  parties  acting  in  a  par- 
ticular way,  being  tbe  very  way  in  which  they  would  have 
acted  under  a  condition  of  a  particular  nature,  we  must  bold 
that  condition  to  be  just  as  satisfactorily  established  as  the 
existence  of  the  contract  itself.  Now,  in  this  matter,  the  nuts 
proved  seem  to  me  to  be  conclusive.  Not  only  have  we  the 
proof  that  (he  name  of  the  pursuer  was  dt  facto  kept  back,  but 
we  have  the  clearest  evidence  that  this  waa  done  by  his  own 
authority,  and  on  occasions  when,  but  for  tbe  understanding  of 
parties,  he  must  have  disclosed  it. 

On  this  point,  the  lease  of  the  premises  which  he  founded 
upon  in  argument,  is  evidence  against  him-  He  no  doubt  is  • 
party  to  the  lease ;  bat  the  premises  are  taken  to  be  occupied 
as  apaanbroka't  warehouse  by  Mr.  Alexander  Hair  personal!/, 
or  hi*  wife  and  family;  and  the  pursuer  sign*  hia  name,  not  si 
a  partner  in  the  pawnbroking,  but  "George  Fraser,  grain- 
dealer,  James'  Street,  Paisley."  Then  we  have  the  matter  of 
tbe  licences  in  1843,  which  is  moat  important.  They  bear  tint 
the  copartnery  of  Alexander  Hair  and  Co.  consisted  ostensibly 
of  Alexander  Hair  and  Jean  Futtison.  And  it  is  proved  ly 
the.  evidence  of  Snodgraas,  that  this  was  done  by  the  direction 
of  the  pursuer,  on  being  told  that  the  officers  of  stamp*  required 
the  names  of  tbe  individual  partner*  composing  the  coropaaj, 
to  be  inserted  in  the  licences ;  aod  the  same  witness  alio  proves, 
that  In  filling  np  the  schedule  of  income-tax,  the  pursuer  was, 
by  his  own  directions,  returned,  not  as  partner,  but  as  a  nuns- 
ger,  at  a  salary  of  £70  a -year. 

And  on  every  other  occasion,  particularly  on  that  of  his  vote 
being  asked  for  the  commissionership  of  the  income- tax.  It  ii 
proved  that  the  pursuer  disclaimed  being  a  partner,  or  having 
any  interest  in  the  concern.  Various  other  parts  of  the  evi- 
dence confirm  these  statements,  and  the  inferences  to  be  drawn 
from  them. 
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together ;  and  if  there  be  inference  strong  enough  to  mppurt 
the  presumption  of  a  contract  of  copartner;,  it  must  be  an  in- 
ference from  the  whole  facts  at  proved,— one,  and  a  moat  im- 
portant element  of  which  is,  the  concealment  of  the  Dame  of  the 
pursuer,  and  with  his  consent,  or  rather  bj  his  directions.  As 
a  matter  of  inference,  then,  I  cannot  help  thinking,  that,  on  the 
(acts  proved,  the  contract,  if  supported  by  inference,  was  a 
contract  by  which  the  appearance  of  the  pursuer  as  a  partner 
waa  to  be  withheld  from  the  public  Indeed,  in  regard  to  this 
point,  I  think  the  case  is  much  stronger  than  that  of  Gordon 
v.  Howden,  in  which  the  circumstance  ou  which  tho  House  of 
Lords  mainly  rested,  was  the  stipulation  in  the  written  con. 
tr.ict,  that  the  firm  should  be  in  a  particular  name,  and  that 
the  bills  and  deeds  should  be  signed  by  one  partner, — circum- 
stances which,  according  to  the  practice  of  this  country,  present 
no  absolute  inconsistency  with  the  public  disclosure  of  llie 
names  of  the  Individual  partners. 

On  the  whole,  then,  I  think  the  fourth  exception  ought  to  be 
sustained. 

Lord  Cuninghamc. — The  present  action  ivas  raised  by  George 
Fraser,  representing  himself  as  a  partner  of  a  pawnbroking 
company  carried  on  in  Glasgow,  under  a  verbal  contract  of 
copartnery  between  Alexander  Hair  and  him,  between  1840 
and  1844,  tinder  the  firm  of  Alexander  Hair  and  Company,  with- 
out setting  forth  on  their  premises  of  whom  the  company  con- 
sisted besides  Hair.  The  summons,  however,  narrated  that  the 
three  defenders.  Hair,  Hill,  and  Sinclair,  combined  together,  in 
August  1844,  secretly  to  defraud  the  pursuer  of  bis  shore  of 
the  stock,  by  entering  into  a  new  partnership,  for  carrying  on 
the  pawnbroking  business,  nnder  the  firm  of  Hair  and  Company, 
and  that  they  got  or  took  possession,  by  the  aid  of  Hair,  of  the 
whole  Ktock  BLnd  goods  of  the  former  company,  belonging  to 
the  extent  of  one-half  to  the  pursuer  Fraser,  for  the  value  of 
which  Fraser  concluded. 

This  claim  was  met,  at  least  in  tho  first  shape  of  the  record, 
by  pleas  to  the  effect  that  the  company  of  Alexander  Hair  and 

Company  waa  an  illegal  aeeoaation — that  it  Was  altogether  car- 
ried on  under  a  disregard  of  one  of  the  most  express  and  salu- 
tary provisions  of  the  Pawnbroking  Act,  relative  to  the  mode 
of  publicly  announcing  the  parties  by  whom  the  business  was 
carried  on, — and  that  the  pursuer  can  no  more  insist  on  a  count 
and  reckon!  ng  before  a  court  of  justice,  as  to  his  alleged  interest 
in  such  a  concern,  tban  another  could  demand  an  accounting 
as  to  tbe  stock  and  profits  of  an  avowed  smuggling  or  gambling 
association. 

On  the  assnmption  that  tbe  defenders'  averments  are  true, 
I  am  unable  to  resist  the  conclusion,  that  an  accounting  can- 
not be  sustained  In  a  court  of  law,  as  to  the  profits  and  pro- 
ceeds of  such  a  trade.  The  business  or  duties  of  pawnbrokers, 
during  the  whole  endurance  of  the  copartnery  libelled  on, 
was  regulated  by  89  and  40  Geo.  IIL  c  99,  which  contained 
the  enactments  quoted  by  your  Lordship,  whereby  it  was  pro- 
vided (5  23),  that "  all  and  every  person  who  shall  follow  or 
carry  on  the  business  of  a  pawnbroker,  shall  cause  to  ba 
painted  or  written  in  large  legible  characters  over  his  door," 
&C,  "the  true  name  or  names  of  the  person  or  persons  so  carry- 
ing on  tho  trade  or  business,"  &c,  under  the  penalties  therein 

Mow,  it  wm  admitted  at  the  trial,  and  is  now  no  longer  dis- 
putable, that  Fisaer  and  Hair  did  not  obey  this  injunction  of 
tbe  statute ;  the  name  of  Fraser  never  was  announced  in  largo 
legible  characters  on  tbe  door  ;  so  the  parties  carrying  on  the 
trade  of  pawnbroking  in  that  manner  are  subject  to  penalties; 
their  whole  trade  was  contraband  and  illicit,  and  cannot  be 
the  subject  of  reckoning  In  a  court  of  law.  This  necessarily 
follows  from  the  adjudged  cases  of  Armstrong  and  Wamsfbrd 
(■!  Mylnc  and  Keene,  4b)  in  1834,  and  many  others  in  the 
English  courts,  and  of  Gordon  v.  Howden  In  this  Court  in  1842, 
as  reversed  In  the  House  of  Lords  in  1846. 

Farther  authority  is  not  necessary  to  establish  the  illegality 
of  an  association  carried  on  as  the  present  was.  If  the  part- 
ners carried  on  tbe  business  in  an  illegal  manner,  the  share  of 
such  a  trade  could  no  more  be  claimed  for  and  sued  on  in  a 
court  of  law,  than  tbe  balance  due  on  smuggling  adventures. 
In  tnith,  this  case  comes  to  the  same  question  as  that  tried  in 
0 ordon  v.  Bgmden.  which  was  finally  decided  in  the  court  of  last 
retort  in  1846. 

It  has  been  argued,  that  there  is  a  distinction  between 


Howdou's  case  and  the  present,  in  so  far  as,  in  tbe  former,  it 
was  admitted  and  established  by  writing,  that  there  was  an 
agreement  to  carry  on  the  copartnery  business  solely  in  tbo 
name  of  Daniel  Munro ;  while  here  no  such  agreement  was 
proved,  as  the  contract  was  verbal  I  can  give  no  effect  to 
that  consideration.  It  has  been  set  forth  from  the  first,  that 
the  business  libelled  on  dt  facto  was  carried  on  here  for  fain- 
years  In  the  name  of  Hair  and  Company.  The  pursuer'B  name 
was  not  announced  in  legible  characters  on  the  door  of  the 
pawnshop.  It  is  not  even  alleged  by  the  pursuer  that  he  sti- 
pulated that  it  should  be  so  announced,  or  was  ignorant  of  its 
concealment.  Hence  It  occurs  to  me,  that  it  was  a  question  for 
the  jury  to  consider,  if  such  an  omission,  continued  by  an  al- 
leged partner  for  four  years,  waa  not  practised  with  his  know, 
ledge  and  consent. 

The  case  may  be  illustrated  by  the  law  uniformly  enforced 
upon  the  registration  of  ships  prior  to  1831,  which  were  as 
strictly  regulated  as  the  signs  of  pawnbrokers.  It  is  well  known, 
that  under  tbe  old  statute,  formerly  In  force,  every  purchaser 
of  a  ship  was  bound  to  set  forth  his  copartners'  or  joint- 
owners'  names  and  address  in  the  certificate  of  registry  ;  and 
an  omission  was  fatal  to  any  transfer ;  so  that  a  registration 
in  the  name  of  A,  B  and  Company,  would  have  been  instantly 
rejected.  Nay,  there  is  one  case  ou  record  in  our  own  reports, 
to  the  following  effect,  shewing  the  very  rigid  effect  given  to 
the  Registry  Acts,  that  all  the  registered  owners  shall  be  set 
forth  and  concur  in  every  transfer : — "  Under  the  Registry  Acts, 
26  Geo.  III.  c.  60,  and  84  Geo.  HL  c  68,  the  vendition  of  n 
ship,  which  in  the  certificate  of  registry  was  described  as  be- 
longing to  certain  individuals  carrying  on  trade  as  a  company 
nnder  a  certain  firm,  being  subscribed  by  the  firm  of  the  earn, 
pony,  held  not  validly  executed,  and  ineffectual  to  found  an 
action  either  for  Implement  or  for  damages." — Leiteh  v.  Berry, 
May  20,  1819 ;  19  F.  C.  787. 

The  present  question  arises  nnder  a  statute  entitled  to  be  as 
jealously  guarded  and  enforced  as  tbe  Registry  Act.  Tbe  sta- 
tutes which  have  been  hero  evaded,  were  framed  for  tbe  pro. 
tection  of  the  poor  and  the  abject ;  and  If  the  mode  of  carry- 
ing on  this  business  were  sanctioned  by  announcing  a  business 
as  carried  on*by  an  individual  only  named  "  and  company" — in 
this  view,  it  would  be  a  mode  of  reducing  tbe  statute  to  a 
nullity  and  nonentity.  The  present  ease  appears  to  me  not, 
on  any  intelligible  princible,  distinguishable  from  those  of 
Howden,  Warnsford  and  others,  on  which  the  Supreme  Courts 
in  England  had  no  doubt. 

On  these  grounds,  without  inquiry  Into  the  jfrif  and  third 
grounds  of  exception,  I  am  of  opinion  that  tho  fourth,  fifth,  and 
tilth  exceptions  should  be  sustained. 

Lord  Ivory. — I  concur  so  entirely  in  the  opinion  of  Lord  Ful- 
lertou,  that  it  is  unnecessary  to  moke  any  addition  to  it.  Tile 
only  shadow  of  difficulty  which  I  fetl  is  on  the  point,  whether,  if 
it  was  for  tho  jury  to  decide  whether  there  was  a  partnership  or 
not,  it  ought  not  to  have  been  left  to  them  tofind  out  what  were 
the  stipulations  of  the  partnership,  instead  of  their  being  di- 
rected in  point  of  law,  whether  or  not  there  could  be  a  partner- 
ship.   But,  on  the  whole  cose,  I  coincide  with  Lord  Fullerton. 

Lord  Jtatioe-Gencral. — To  avoid  all  difficulty,  we  had  better 
put  our  judgment  solely  on  tho  fourth  exception,  on  which  we 
are  all  agreed. 

Fourth  exception  sustained,  and  new  trial  granted. 

PrmaXna  Judge,  Lord  Robertson. — Ad.  Sol.  Gen.  (Dess),  Mao- 
.rlane  ;  Thomas  Dun 
and  a  Fisher,  8.8.0.  * 

21*1  January  1852. 

fjEcOKn  Division. 

No.  97. — Janet  Graham  and  others,  Petitioner*. 

Tutor-Nominate-  -Special   Towers-  -Minor—  The  Court  refuted 

to  vrrite  on  a  petition  by  a  luior-notuinate  for  authority  to  make  up 

litla,  and  to  irll. 

This  was  a  petition  at  the  instance  of  the  tutors-no- 
minate of  Samuel  Young. 

The  petition  stated,  that  the  pupil,  as  representing  hi,* 
grandmother,  the  late  Agnes  Auld  or  Young,  was  one 
of  seven  pro  indivito  proprietors  of  certain  property  in 
Paisley :    That  the  property  aa  it  stood  was  wholly  un- 
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productive  to  the  proprietors:  That  a  price  had  been 
offered,  which,  in  a  report  of  skilled  persons  produced, 
was  stated  to  be  fair  and  reasonable.  And  the  petition 
concluded — 

"  That  it  is  evidently  for  the  advantage  of  the  pupil,  an  well  as 
of  all  the  other  pro  indict*?  proprietors,  to  sell  the  said  subjects  J 
and  the  only  hindrance  to  their  doing  ho,  is,  that  no  title  can 
be  granted  to  a  purchaser,  unless  your  Lordships'  authority 
be  first  obtained  to  make  up  titles  in  name  of  the  pupil,  and 
then  dispose  of  the  properties  on  his  behalf.  That  the  pupil's 
means  are  very  scanty,  and  Inadequate  suitably  to  educate 
and  maintain  him.  and  it  would  be  of  great  advantage  to 
realize  the  said  subjects,  and  apply  the  price  for  his  mainte- 
nance, education,  and  benefit." 

The  petitioners  accordingly  prayed  the  Court  for  au- 
thority— 

"  to  serve  the  said  Samuel  Yonng  lielr  to  the  said  deceased 
Agnes  Auld  or  Young,  and  take  all  steps  necessary  to  complete 
a  title  in  his  person  to  the  foresaid  subjects,  and,  upon  the 
title  or  the  said  Samuel  Young  being  completed,  to  sell  and 
dispose  of  the  said  subjects  with  all  convenient  speed,  so  as  the 
proceeds  thereof  may  be  applied  to  the  maintenance  and  edu- 
cation of  the  said  Samuel  Young,  and,  for  that  purpose,  to  grant 
dispositions,  and  all  such  deeds  as  may  be  necessary  for  com- 
pleting the  title  of  the  purchaser  or  purchasers,  such  deed  or 
deeds  containing  all  usual  and  requisite  clauses" 

Lord  Juttke-Clerk  — In  the  case  of  tutors- nominate,  the  Conrt 
cannot  accede  to  such  an  application  ns  this  Tutors-nominate 
do  not  in  fact  require  such  powers ;  for  half  the  titles  in  Scot- 
land are  made  up  by  tutors  whose  wards  are  pupils.  Various 
cases  have  been  quoted  from  Shaud's  Practice  of  the  Court 
of  Session,  but  there  is  not  one  of  tbese  in  which  the  Court 
can  [iropcrly  be  said  to  have  granted  such  an  application  as 
the  present.  Mr.  Shatid  refers  to  the  cose  of  Brown,  11th 
Dec.  1846,  where  authority  was  given  to  a  tutor.rfnlt'cr,  and 
to  several  cases  there  referred  to  as  precedents.  I  have  looked 
into  all  these  cases.  Two  of  them  were  petitions  at  the  In. 
stance  of  the  tutors  of  Lord  Buchon,  In  which  I  was  counsel, 
and  in  which  we  induced  the  Court  to  authorize  the  tutor* 
to  enter  into  a  transaction  for  raising  money  on  pout-obits. 
The  power  was  granted  more  as  matter  of  mercy  than  any- 
thing else.  Then  there  was,  no  doubt,  the  case  of  Crawford, 
6th  July  1839,  in  this  Division,  where  the  case  of  Romerviltc, 
6th  Feb.  183G,  in  this  Division,  and  others  in  the  First  Divi- 
sion,  were  quoted  as  authorities ;  and  the  Lord  Justice-Clerk 
(Boyle)  observed,  that  since  the  First  Division  granted  these 
powers,  he  would  do  the  same.  The  ease  of  Somerville,  how- 
ever, was  that  of  a  factor  loco  rurorii,  and  the  canes  referred  to 
iu  the  First  Division  were  all  cases  of  factors  loco  tulorii.  But 
factors  loco  tulorii  stand  in  a  very  different  position  from  tutors- 
nominatu.  These  last  are  not  officers  of  Court.  There  is  a 
distinction  between  their  powers  and  those  of  factors,  and  we 
shall  alter  the  whole  law  as  to  the  powers  of  tutors,  if  we  give 
powers  of  the  kind  now  asked,  whenever  they  choose  to  ask 
them.  Tutors- nominate  find  no  caution,  and  by  granting  such 
powers,  we  might  be  granting  authority  to  uplift  money  for 
which  no  caution  is  given.  There  is  no  difficulty  as  to  their'power 
to  makeup  titles  They'have  power  to  make  up  titles,  and  must 
act  on  their  own  responsibility.  Besides,  in  this  case,  the  other 
proprietors  mnycompclthcm  to  sell;  the  pupil's  is  only  a  seventh 
share.  I  do  not  say  what  may  be  done  in  a  case  of  great  ne- 
cessity; but  in  such  a  cose  as  the  present,  we  cannot  entertain 
the  application. 

The  Court  declined  to  pronounce  any  interlocutor. 

Act.  N.  C.  Campbell ;  Alexander  Nairne,  S.S.C.  Agent.— T. 
CUrk.— (W.G.T.) 

Hd  January  1852. 
Fibbt  Division. 

No.  98. — William  Mason,  Petitioner. 

Curator  Bonis — Lunatic— Process — Circumi'ancei  in  which  the 
Court  appointed  s  curator  bonis  to  a  lunatic  on  the  petition  of 
hii  Edinburgh  agent, — the  fanatic**  relative*  declining  to  interfere. 
This  was  a  petition  at  the  instance  of  the  Edinburgh 


The  petitioner  had  been  employed  by  Messrs.  Vallanee, 
Sir  James'  London  solicitors,  to  carry  through  proceed- 
ings for  the  purpose  of  enabling  their  client  to  dispose 
of  the  reversion  of  the  prico  of  the  Royston  estates,  to 
which  he  had  succeeded  as  heir  of  entail. 

On  30th  November  last,  Sir  James  came  to  Edinburgh, 
He  soon  manifested  symptoms  of  insanity,  and  was 
placed  in  a  private  asylum  on  a  warrant  obtained  from 
the  Sheriff. 

The  present  application  set  forth  these  circumstances, 
and  also  that  the  funds  of  the  lunatic  were  in  danger  of 
loss  and  dilapidation,  there  being  no  one  legally  entitled 
to  take  charge  of  them.  It  was  also  stated,  that  appli- 
cation had  been  made  to  Sir  James'  nearest  relatives, 
and  that  they  had  declined  to  interfere.  The  lunatic 
was  an  unmarried  man  of  about  forty-eight  years  of  age. 

The  following  certificate  was  appended  to  the  pett- 

"  We  certify,  on  soul  and  conscience,  that  we  have  this  day 
visited  Sir  James  Sutherland  Hockensie,  Bart,  at  Inveresk, 
and  that  we  found  him  to  be  in  a  state  of  insanity,  much  ex- 
cited, and  with  a  tendency  to  violence.  From  what  we  have 
observed,  together  with  the  history  of  his  case,  which  has  been 
put  before  us,  chiefly  in  letters  written  by  him,  we  are  of  opi- 
nion that  for  some  time  he  has  not  been  in  a  fit  state  of  mind 
for  taking  care  of  bis  own  affairs,  and  that  this  condition  will 
continue  for  a  long  period.  R  Cbbistisom,  UD 

John  Q.  M.  Bdbt,  M.D." 

The  Court  (17th  Dec.)  appointed  Mr.  8.  Raleigh,  ac- 
countant in  Edinburgh,  to  be  curator  bona  ad  interim 
on  the  estate  of  the  lunatic;  and  ordered  intimation 
on  the  walls  and  in  the  minute  book,  and  personal  ser- 
vice on  the  lunatic. 

The  following  certificate  was  afterwards  lodged  : — 
"  We  certify,  on  soul  and  conscience,  that  we  yesterday 
carefully  examined  Sir  James  Sutherland  Mackenzie,  Baronet, 
at  Inveresk ;  that  we  him  found  improved,  inasmuch  as  ba 
was  more  composed,  and  bis  conversation  less  rambling;  but 
that  no  such  change  has  yet  occurred  as  to  entitle  us  to  alter 
the  opinion  given  in  our  last  conjunct  certificate  as  to  liisstal* 
of  mind.  B.  Chbistisos,  M.D. 

John  G.  11  Bear,  M.D." 
The  case  having  been  put  out  to-day — 
Qraham  Bell,  for  petitioner,  stated,  on  the  question  of 
competency,  that  in  two  unreported  cases,  the  papers  in 
which  were  before  him  (Russell  and  Morgan),  the  Conrt 
had  granted  similar  applications  at  the  instance  of  an 
agent. 

The  Court  nominated  and  appoint  Mr.  Raleigh  to  be 
curator  bonis  to  the  lunatic,  with  the  usual  powers,  he 
finding  caution  before  extract. 

Act.  O.  Bell;  Party  Agent.— W.  CUrk— <F.H.) 

22rf  January  1852. 

Fissi  Division, 

No.  99. — Thomas  Ronald,  Purtuer,  v.  Edward  Saso, 

Defender. 

Proving  the  Tenor — Held  competent  to  find  the  tenor  proved ritiM 
evidence  to  than  telio  iroj  the  writer  of,  and  ititnttiei  to  the  miuini 
deed. 

This  was  a  proving  of  the  tenor  of  a  disposition  and 
assignation,  dated  11th  November  1813,  granted  by  the 
defender  Edward  Sang  in  favour  of  the  now  deceased 
William  Meld  rum,  and  of  the  instrument  of  ansine  pro- 
ceeding on  it. 


1852.] 


IK  THE  COURT  OF  SESSION,  Ac. 


The  adminicles  produced  were — 

"  1.  Deposition  in  favour  of  the  defender  by  Mn.  Martha 
Wbyt,  of  a  certain  amsL  property  which  Included  the  lubjecU 
conieyed  by  the  disposition  and  assignation  sought  to  be  esta- 
blished, and  the  unexecuted  procuratory  in  which  was,  by  the 
ttid  disposition  and  assignation,  assigned  by  the  defender  to 
Heldnim  to  the  extent  of  the  subjects  thereby  conveyed  to  him. 

"1  Extract  registered  instrument  of  nasine  in  favour  of  Mel- 
drum,  proceeding  upon  said  disposition  and  assignation,  and  in 
which  the  said  disposition  and  assignation  was  fully  narrated. 

" 3. The  scroll  of  the  said  instrument  of  engine,  marked  on  the 
hKkas  having  been  extended  on  a  12*.  skin  of  vellum  on  25th 
November  1824. 

"4.  Letter  holograph  of  the  defender,  dated  15th  October  1951, 
sddreued  by  him  to  the  pursuer's  agent,  in  which  he  acknow- 
ledges that  he  granted  the  disposition  and  assignation  sought  to 
bs  established,  'and  that  it  was  conceived  in  similar  terms  to 
the  disposition  and  assignation  to  the  larger  part  of  said  pro- 
perty, granted  by  me  in  favour  of  George  Dougall,  Esq.,  ■hip- 
owner  in  Kirkaldy,  in  1814,  uhich  disposition  yon  have  just 

*  5.  Disposition  and  assignation  granted  by  tbe  defender  in 
brour  of  George  Dougall  in  lit  14,  referred  to  in  said  letter." 

On  15th  November  last,  the  Court  sustained  the  ad- 
minicles and  allowed  a  proof. 

Under  an  order  of  Court,  a  minute  was  afterwards 
lodged  by  the  pursuer,  containing  tbe  following  state- 
ment:— 

"The  point  on  which  your  Lordships  appeared  to  have  some 
difficulty  was,  whether  it  was  competent  lo  find  the  tenor  proved 
mititjut  evidence  who  the  writer  and  witnesses  to  the  deed 
were.  Upon  this  point,  the  pursuer  takes  the  liberty  of  refer- 
rinf  yonr  Lordships  to  the  judgment  of  the  House  of  Lords, 
merging  that  of  this  Court,  in  tbe  case  of  Blackwood  v.  Haml- 
in, Ktli  Jan.  1719,  Robertson's  Appeal  Cases,  p.  211.  The 
rubric  of  the  report  is  in  these  terms !— ■>  Tenor — The  Court  of 
Sessiuo  having  reduced  a  decree  of  proving  the  tenor  of  a  bond, 
awl  an  adjudication  and  decree  of  mnills  and  duties  follow- 
ing thereupon,  for  the  reason  that  it  was  not  proved  who  were 
the  writer  and  witnesses — the  judgment  is,  from  tbe  circum- 
stances of  the  case,  reversed,  the  reasons  of  reduction  repelled, 
soil  the  adjudication  sustained.' 

'■Entitle  (4.  1.  75.)  refers  to  this  judgment  of  the  House  of 
Lonli  as  deciding  the  general  question,  and  such  aa  to  render 
it  unlikely  that  a  similar  objection  "  will  be  received  for  the 
future  against  a  proof  of  the  tenor." 

"  Professor,  More,  in  his  Notes  on  Stair,  cites  the  same  case  as 
i  lending  decision,  and  also  refers  to  the  previous  case  of  Trotter 
v.  Home,  14th  June  1707,  (M.  15,811),  in  which  this  Court  had 
pronounced  a  similar  judgment. 

"The  pursuer  humbly  submits  that  the  present  is  a  very  fa- 
vourable case  for  applying  the  principle  of  these  decisions ;  for 
the  defender,  the  grtuiter  of  the  deed,  and  the  only  person  in- 
terested to  resist  the  proving  of  the  tenor,  not  only  does  not  re- 
sist it,  be  not  having  entered  appearance  in  the  action,  but 
specially  admits — 1st,  in  his  holograph  letter  produced  ;  and,  2d, 
in  his  declaration  before  your  Lordships'  commissioner — that  he 
granted  the  deed." 

On  resuming  consideration  of  the  process,  the  Court 
found  the  tenor  proven. 

Act.  Young;  J. ft  W.  B.  Eermack,  Agents.- L.  Clerk.— (F.H.) 

22d  January  1852. 
Fibst  Division. 

No.  100. — Lieutenant  Charles  Campbell  Hook,  -Pur- 
suer, v.  Mrs.  Flora  Galbraith  or  Hook,  Defender. 

Proof — Writ — Divorce — In  an  action  of  divorce  on  the  ground  of 
adultery,  at  a  husband's  instance  against  hit  ic\fe,  the  partner  ten- 
dered in  evidenet  a  written  itatanent  made  by  the  defender's  atta- 
in reference  to  variant  fade  and  etrevmttanoet  in  the  defenders' t 
amauct.  The  defender  t  litter,  when  under  examination  upon  oath, 
deponed,  that  the  ttalement  vat  written  by  her  under  compulsion,  and 
the  threats  of  lis  pursuer,  and  at  hit  dictation  ;  and  that  the  it  ' 


This  was  an  action  of  divorce,  on  the  ground  of  adul- 
tery, at  a  husband's  instance  against  his  wife. 

It  was  alleged  by  the  pursuer  that  the  defender  had 
become  addicted  to  habits  of  intemperance.  In  refer- 
ence to  this  part  of  his  case,  he  tendered  in  evidence  a 
document  written  by  her  sister,  Miss  Galbraith,  and 
which  commenced  as  follows: — 

"Charles  proposes  to  me  to  make  a  written  statement  of 
everything,  in  the  form  of  facts  or  suspicions,  that  came  under 
my  notice  in  reference  to  my  sinter  Flora.  1  made  promises 
to  him  which  I  believed  could  not,  even  by  my  greatest  enemy, 
be  stigmatised  either  as  having  been  treacherously  or  unfaith- 
fully performed.  I  am  now  told  by  him  that  I  labour  under 
these  imputations  mentioned  to  him  by  various  parties;  he 
has  promised  me,  on  writing  this,  to  give  me  an  opportunity 
of  confronting  my  accusers,  and  not  to  condemn  me  unheard. 
Under  this  belief,  I  shall  ended vour  to  write  as  if  on  oath.  So 
far  as  personal  oppression  or  Belf-endnnnce  goes,  I  have  under- 
gone much  from  and  for  tbe  sake  of  my  sister.  1  deplore  what 
she  has  brought,upon  herself,  with  feelings  of  deepsorrow  ;  but 
to  aveit  or  remove  this  misery,  I  would  not  perjure  my  own 

This  was  followed  by  a  narrative  of  various  circumstan- 
ces connected  with  the  charge  against  the  defender,  of 
being  addicted  to  spirituous  liquors. 

When  Miss  Galbraith  was  examined  before  the  She- 
riff-Commissary, the  following  procedure  took  place  with 
reference  to  the  document : — 

"  Being  shewn  a  paper  dated  April  16,  1650,  and  subscribed 
'  Mary  Davinia  Ualbrnitb,'  1  see  that  it  is  my  handwriting.  It 
was  written  under  compulsion  and  threats  of  the  pursuer,  and 
at  his  dictation,  not  of  the  date  it  bears,  but  in  the  month  of 
May.  The  statements  in  that  paper  are  in  part  true,  and  in 
part  entirely  false,  and  very  little  true  without  exaggeration." 

("  Here  the  defender's  counsel  moved  the  commissioner  to 
reject  this  document  as  evidence,  which  tbe  Sheriff  Commis- 
sary did,  and  against  which  the  pursuer  appealed)." 

The  Lord  Ordinary  pronounced  an  interlocutor  dis- 
posing of  the  whole  cause,  and  sustaining  the  defence. 
This  judgment  contained  the  following  finding  with  re- 
ference to  the  above  document: — 


"Finds  that  the  written  statement  by  the  witness  may, 
under  the  special  circumstances  in  which  it  was  tendeied,  and 
with  the  view  of  affecting  or  explaining  her  testimony,  be  re- 
ceived in  evidence,  and  therefore  admits  the  same." 

The  pursuer  reclaimed  against  the  interlocutor  on  the 
merits.  And  the  defender  presented  a  counter  reclaim- 
ing note  applicable  to  the  foregoing  finding. 

The  argument  had  proceeded  on  the  proof  generally, 
and  the  above  document  was  referred  to  and  commented 
on  by  the  pursuer's  counsel  in  his  opening  speech.  In 
the  course  of  the  speech  in  answer  by  the  defender's 
counsel,  the  Court  thought  it  right,  before  proceeding 
farther,  to  decide  the  competency  of  admitting  Miss 
Galbraith's  written  statement  as  evidence. 

Counsel  having  been  heard  specially  on  that  point, 

Lord  Justice-General  —I  wish  this  point  had  been  decided 
before  the  case  had  been  dealt  with  as  it  has  been. 

Lord  Fuilerton. — I  doubt  if  this  be  a  competent  proceeding. 
I  never  saw  a  document  like  this  admitted  in  evidence  before. 
The  case  of  Psterson  referred  to  by  Mr.  Inglia  does  not  apply. 
There  the  question  was,  not  what  had  been  the  previous  words 
or  expressions  of  the  party  to  whom  the  letter  was  tendered 
in  the  witness-box,  but  what  had  been  his  previous  conduct — 
in  what  way  had  be  dealt  and  transacted  affairs  with  the 
lunatic.  Then  this  paper  has  been  made  use  of  in  tbe  argu- 
ment, not  only  as  affecting  Hiss  Galbraith's  evidence,  but 
also  that  of  other  witnesses — that  of  Anne  M'Nnb,  for  instance. 
I  am  therefore  for  rejecting  it. 

Lord  Justice-General.— 1  must  own,  that  as  I  Only  read  such 
portions  of  this  document  as  were  necessary  for  my  understand- 
ing Mr.  Iuglis'  previous  argument,  I  think  it  would  have  been 
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of  vital  Importance  that  this  point  had  been  decided  previously 
to  our  hearing  the  general  argunifnt — more  especially  aa  the 
Lord  Ordinary  refers  to  it  M  a  part  of  the  evidence  in  the  case. 
In  spite  of  all  the  able  argument  for  the  pursuer,  I  am  of  opi. 
nion  that  thin  paper  cannot  be  sustained  as  evidence.  It 
would  have  been  perfectly  fairto  have  put  this  document  into 
the  witness's  hands  that  she  might  explain  her  testimony. 
That,  I  think,  might  bave  been  done.  But  to  make  it  evidence 
in  the  cause,  while  the  witness  states  that  it  was  obtained  from 
her  by  constraint — and  not  only  so.  but  to  une  it  to  damage  the 
evidence  of  other  witnesses, — is,  I  think,  quite  incompetent. 

Lord  Ciminghiwa. — I  am  of  the  same  opinion.  This  is  cer- 
tainly a  very  momentous  question  in  the  law  of  evidence,  for 
If  it  be  held  to  be  within  iho  power  of  a  party  to  deal  with 
witnesses  bv  obtaining  from  them  written  statements  not  on 
oath,  prior  lo  their  judicial  examination,  there  will  be  taken 
away  what  we  have  usually  been  in  the  habit  of  regarding  as 
an  important  rule  for  preserving  the  purity  of  evidence.  Thus, 
when  the  witness  here  was  called  as  a  witness,  this  long  docu- 
ment of  forty  pages,  said  to  have  been  dictated  by  the  pursuer 
to  the  witness,  was  put  into  process  to  contradict  or  check 
whatever  she  might  swear  before  the  Court.  Such  a  proceed- 
ing is  most  reprehensible, — and  I  think  this  paper  is  not  com- 
petent as  evidence  to  any  eOect.  The  case  of  letters  put  into 
the  hands  of  a  witness,  is  quite  different.  This  paper  U  just 
a  sort  of  precognition.  I  think  that,  before  examination, 
the  witness  was  entitled  to  have  this  paper  cancelled.  I  have 
not  had  very  much  experience  in  the  criminal  court,  but, 
according  to  my  recollection,  certain  witnesses  used  always 
to  be  warned  by  the  Court  that  they  were  entitled,  if  tney 
pleased,  to  have  any  extrajudicial  statement  which  might  have 
been  made  by  them,  cancelled.  We  have  also  a  practice  of 
granting  commission  to  take  the  evidence  of  witnesses  whose 
testimony  is  in  danger  of  being  lost ;  but  if  this  document  lie 
admitted  as  evidence,  a  party  does  not  need  to  beat  the  trouble 
of  any  snch  expedient,  tut  has  only  to  precognosce  witnesses 
at  his  own  hand,  and  produce  the  precognition  In  Court  as 
evidence. 

Lord  Ivory. — On  the  grounds  stated  by  your  Lordships,  I 
concur  In  rejecting  this  document  as  evidence. 
Writing  rejected  as  evidence. 

Lord  Ordinary,  Robertson. — Ad.  Crailfurd,  Inglis,  P.  Eraser ; 
Murray  and  Beith,  W.3.  Agents.— Alt.  N  eaves,  Monro;  Wrn. 
Alexander,  W.B.  Agent.— L.  CUrk.— <F.H.) 

22d  January  1852. 

First  Division*. 

No.  101. — Francis  Ewinq,  Pursuer,  v.  Earl  of 


■n  of  damages  for  an  a—auk,  the 
.     .  .  ages  one  farthing.    Both  parlies 

moved  for  expenses.     The  Court  refuted  both  motions. 

This  case  went  to  trial  on  the  following  issue: — 

"  Whether,  on  or  about  the  8th  day  of  June  1850,  and  on 
or  near  the  avenue  known  as  the  Walk  of  Alloa,  in  or  near 
Alloa,  the  defender  assaulted  the  pursuer,  to  the  loss,  injury, 
and  damage  of  the  pursner  f    Damages  laid  at  £500." 

The  jury  found  for  the  pursuer — damages  one  farthing. 

The  case  was  in  the  roll  to-day  npon  motions  by  both 
parties  to  apply  the  verdict,  and  for  expenses. 

Craufurd,  for  pursuer,  argued,  that  expenses  ought  to 
be  given  to  him,  as  the  verdict  convicted  the  defender 
of  an  assault,  for  which  there  was  no  tender,  and  no 
apology. 

Inglis  for  defender — This  was  a  trumpery  action — one 
which  ought  never  to  have  been  brought — and  such,  in 
substance,  was  the  meaning  of  the  verdict.  The  pursuer 
asks,  by  his  issue,  damages  for  an  assault  made  to  his 
loss,  injury  and  damage.  The  jury  find  that  there  has 
been  an  assault,  but  they  find  nothing  more.  They  find 
that  the  pursuer  has  not  suffered  injury  and  lose,  for 
they  give  merely  nominal  damages.    And  yet  it  was  to 


recover  damages  for  pecuniary  loss,  that  the  p 

into  Court.     In  substance,  therefore,  the  verdict  is  for 

the  defender,  who  ought  accordingly  to  get  expenses, 

Craufurd— It  is  to  be  kept  in  view  that  there  was  w 
tender  made. 

Lord  FuUerton. — What  tendershould  the  defender  have  made! 
Should  he  have  tendered  a  halfpenny  f 

Lord  Justice-General. — I  am  clear  that  the  pursuer  is  not  en- 
titled to  expenses  in  this  case.  At  the  same  time,  I  iun  equal!; 
clear  that  no  expenses  ought  to  be  given  against  him. 
The  other  Judges  concurred. 

Both  motions  re/used. 


22d  January  1852. 
Outer  Housa. 

No.  102. — Mrs.  A.M'ARTHER,PMrg«<r,  u.  JoBNCEOiU 
and  others,  Defenders. 

Proof,  Belevancy  of — Conviction,  Criminal  —  Damages— Jury 
Cause — In  an  action  of  damaga  at  tht  instance  of  a  wiobw  mist 
lit  proprietor  of  a  stage-coach,  on  the  ground  that  her  htitstt 
death  was  caused  by  tht  fault,  negligence,  or  umhifuirvt*  of  tk 
driper, — the  defender  having  pleaded  on  record  (not  he  irai  ml 
liable,  in  raped  that  he  had  taken  all  precaution!  ntc/uary  tj 
supplying  sufficient  carriages,  good  horns,  and  experienced  driim, 
ana  having  cross-examined  the  pursuer's  witnesses  as  to  thegnurtl 
character  of  the  driver— Held  that  the  pursuer  was  entitled  to  yd 
\n  evidence,  convictions  for  reckless  driving,  against  the  driver,  lis 
having  founded  on  these  convictions  on  record. 

This  was  an  action  of  assythment  and  damages  at  the 
instance  of  the  widow  of  the  late  Mr.  M'  Arthur,  who  wm 
killed  while  travelling  from  Edinburgh  to  Lasswade  by 
a  stage-coach,  in  consequence  of  a  collision  between  it 
and  another  stage-coach  going  from  Lasswade  to  Edin- 
burgh. Both  coaches  belonged  to  the  defenders,  sad 
Were  driven  by  their  servants. 

The  defenders  pleaded,  that  "  having  taken  all  the 
precautions  necessary  for  the  safe  conveyance  of  the  pub- 
lie,  by  supplying  sufficient  carriages,  good  horses,  and 
experienced  drivers,  they  were  not  responsible  for  the 
consequences  of  an  accident  which  was  not  imputable 
to  any  fault  on  their  part." 

The  pursuer,  in  her  condescendence,  stated — 

"It  indented  that  the  drivers  of  the  said  coaches  were  steady 
or  fit  for  their  duty.  James  Homage,  who  drove  the  coach  from 
Lasswade  to  Edinburgh,  was,  on  the  12th  day  of  October  18*3. 
convicted  before  the  police-court  of  the  city  of  Edinburgh,  of 
driving  a  coach  drawn  by  four  horses,  in  a  reckless  or  improper 
manner,  again,  on  the  27th  of  November  1845,  he  wasconTicted 
before  the  Sheriff  of  the  county  of  Edinburgh,  and  a  jury,  of 
culpable  and  reckle*  driving  of  a  carriage  upon  a  public  road, 
to  the  danger  of  the  lives  and  serious  Injury  of  the  persotu  of 
the  lieges." 

The  case  went  to  trial  along  with  another  at  the  in- 
stance of  M 'Arthur's  children,  the  issue  in  each  esse 
being,  whether  H 'Arthur's  death  "  was  caused  by  the 
fault,  negligence,  or  unskilfulness  of  the  defenders,  or 
any  of  them,  or  of  another  or  others  for  whom  they  sit 
responsible,  to  the  loss,  injury,  and  damage  of  the  pur- 
suers." 

The  pursuer  led  evidence  to  shew,  that  the  accident 
arose  mainly  from  Cuthbert,  the  driver  of  the  coach  on 
which  the  deceased  was  seated,  not  keeping  his  own  side 
of  the  road,  but  was  also  to  a  certain  degree  attributable 
to  Romage,  as,  by  keeping  nearer  than  ho  did  to  his  o*u 
side,  he  might  have  avoided  the  collision. 


1852.]' 


IS  THE  COURT  OF  SESSION,  Ac. 


Thereafter  the  pursuer  having  proposed  to  put  in  evi ■■ 
lenee,  extracts  of  the  two  convictions  against  Bamage 
referred  to  on  record,  the  defender  objected — The  only 
jw-stion  before  the  jury  was,  whether,  on  the  occasion 
iWlled,the  drivers  of  the  coaches  drove  them  improperly. 
Dicsc  convictions  could  form  no  evidence  on  that  point, 
md  were  the  more  objectionable,  in  respect  that  they 
ijiplied,  not  to  Cuthbert,  but  to  Bamage  the  driver,  who, 
iccording  to  the  pursuer's  own  evidence,  was  not  legally 
■jlameable. 

The  pursuer  antioered — The  question  was,  whether  the 
iccident  was  caused  by  the  fault  of  the  defenders'  ser- 
rauts  ;  and  from  the  evidence  it  appeared,  that  though 
ihe  one  might  be  more  to  blame  than  the  other,  both 
were  to  a  certain  extent  inculpated.  The  convictions 
were  tendered,  not  as  evidence  regarding  the  collision, 
but  to  meet  the  defenders'  plea,  that  as  they  had  supplied 
mod  horses,  sufficient  carriages,  and  experienced  drivers, 
they  were  not  responsible.  The  defenders  had  cross 
:iamioed  the  pursuer's  witnesses  in  regard  to  the  cha- 
racter of  the  drivers,  and  might,  under  their  record, 
adduce  evidence  in  chief  on  the  same  point.  The  par  ■ 
mer,  then,  was  entitled  to  adduce  evidence  as  to  general 
character  also, — -firtt ,  in  respect  he  was  entitled  to  lead 
evidence  in  anticipation  of  what  it  was  to  be  supposed 
the  defenders  were  about  to  lead ;  and,  secondly,  in  re- 
spect the  defenders  had  cross-examined  on  the  point. 
The  pursuer  had  on  record  particularly  specified  the 
cumin  lions  which  he  now  tendered. 

/("/  BW  stated,  that  he  hud  no  doubt  of  the  adiniwibility 
uf  (he  convictions  on  both  these  grounds.  But,  as  evidence, 
they  euiiid  be  of  little  avail  to  tlia  pursuer,  as  the  question 
iw,  whether,  on  the  occasion  of  tbe  particular  collision  founded 
i'n.  the  conduct  of  the  drivers,  or  of  either  of  them,  was 
UamcaHs. 

The  pursuer  thereupon  withdrew  the  evidence  ten- 

Printing  Judge,  Lord  Wood.— Act.  Macfsrlane,  W.  G.  Dick- 
ma  ;  H.G.  Dickson,  W.H.  Agent.— Alt.  Pattern,  Logan  ;  Walker 
and  ilelville,  W.8.  Agent*.— W.  Clerk.— (W.G.T.) 

?.M  January  1852. 

Bacon)  Division. 

No.  103. — Mrs.  Margaret  Glbn,  Suspender,  v.  Miss  C 

A.  M'Turk,  Respondent. 

Entail— Fetters — Bednctlon — When  the  prohibitory  claim  of  an 
entail  rtnUained  a  prohibition  againet  tola,  and  the  irritant  aridre- 
iiAativt  tUnau  contained  a  general  declaration  of  irritancy  in  cote  of 
rontrarenlion  of  any  part  uf  the  prcn.ittt,  foUoucd  by  a  particular 
enumeration  of  (he  actt  inferring  ainttacfUion,  atnonget  vhich  ralet 
Trfre  net  epttijSed—Keid  (in  term*  of  Ronnie  v.  Home,  18*A  March 
1  »:SS,  Route  of  Lord*)  Out  the  entail  Ml  ineffectual  lobar  a  tale. 

The  respondent  was  heir  in  possession  of  the  lands  of 
Middle  Ballilisk,  under  an  entail  executed  in  1780,  which 
contained  the  following  prohibitory,  irritant,  and  resolu- 
tive clauses: — 

'That  it  shall  not  be  lawful  to,  nor  In  the  power  of,  the  said 
John  Rutherford,  nor  any  other  of  the  heirs  of  tailzie  aforesaid. 
to  alter,  innovate,  m  Infringe  this  present  tailzie,  and  the  or- 
der ot  course  of  succession  before  mentioned,  or  to  sell,  alienate, 
impignorate,  or  burden  the  lands  and  others  above  disponed, 
"t  iiny  part  thereof,  or  contract  debts,  or  grant  bonds,  or  any 


nvil  ot  criminal,  directly  or  indirectly,  whereby  the  said  lands, 
or  any  part  thereof,  may  be  adjudged,  confiscated,  forfeited,  or 
anyiy»y$  prided,  in  prejudice  of  the  succeeding  heirs  of  tailzie  ; 
nnd  in  case  the  said  John  Rutherford,  or  any  of  the  heirs  of 
tailzie  before  mentioned,  shall  contravene  or  fail  in  performing 


any  part  of  the  premises,  particularly  by  posseaing  the  foresaid 
estate  in  virtue  of  any  other  title  than  this  present  tailzie,  or 
by  omitting  to  engross  In  the  whole  rights,  charters,  re  tours, 
and  iufeftments,  the  order  and  course  of  succession,  and  liaill 
conditions,  pro  visions,  limitations  and  restrictions,  irritant  and 
resolutive  clauses,  and  declarations  herein  contained,  or  by  al- 
tering the  order  and  course  of  succession  above  set  down,  or  if 
they,  or  any  of  them,  shall  contract  debt,  or  do  any  deed  where- 
by the  Raid  estate,  or  any  part  thereof,  may  be  burdened,  evict- 
ed, confiscated  or  forfeited,  or  shall  contravene  or  tail  in  any 
part  of  tbe  premises,  then  not  only  all  such  acts  and  deeds  of 
contravention,  and  debts  so  to  be  contracted,  shall  be,  and  ore 
hereby  declared  void  and  null,  to  all  intents  and  purposes,  in 
so  far  as  the  same  may  affect,  burden,  evict  or  forfeit,  the  said 
lands  and  estate;  but  also  the  coutraveener,  for  himself  or  her- 
self only,  shall,  ipto  facte,  omit,  lose  and  forfeit  all  right,  title 
and  interest,  in  or  to  the  said  lands  and  estate,  and  the  same 
shall  become  void  and  extinct,  and  the  said  estate  shall  de- 
volve, accresB  and  belong,  to  the  next  heir  cf  tailzie  appointed 
to  succeed." 

The  respondent,  in  July  1851,  obtained  decree  of 
declarator  of  nullity  of  the  entail,  under  11  and  12  Vict, 
c.  36,  §  43,  in  absence. 

In  October  following,  she  sold  the  lands  to  Mrs.  Glen, 
who  suspended  as  on  a  threatened  charge  for  the  price, 
with  a  view  to  testing  the  validity  of  the  respondent's 
title. 

The  Lord  Ordinary,  at  the  request  of  the  parties,  who 
were  desirous  of  dispatch,  reported  the  case. 

Graham  Bell,  for  suspender,  stated  that  the  clauses 
were  word  for  word  the  same  as  in  the  entail  of  Ballilisk, 
which  had  been  held  ineffectual  to  prevent  sale— Ren  me 
v.  Home,  13th  March  1838,  House  of  Lords.  The  re- 
spondent seemed  to  think  that  the  decree  in  absence  en- 
sured the  goodness  of  her  title  to  sell.  The  suspender 
was  not  satisfied  of  that ;  but,  under  the  decision  quoted, 
the  Court  could  scarcely  do  otherwise  than  find  the  en- 
tail ineffectual. 

Lord  lattice  -Clerk. — We  can  do  nothing  else.  There  is  not 
the  least  difference  between  this  entail  of  Middle  Ballilisk  and 
that  of  Ballilisk,  which  was  found  ineffectual  to  bar  sales  in 
Bennie's  case.  The  two  deeds,  I  should  think,  must  have 
been  prepared  by  the  same  person. 

Reatont  of suspension  repelled. 

LorttOrdinarg.Wood. — Act.  Graham  Ball  •  James  Robertson, 
\T 3.  Agent.— AH.  Marshall,  J.  Shaw  ;  John  Bowie,  W.8  Agent. 
T.  CZert— (W.O.T.) 

23d  January  1852. 

Second  Division. 

No.  104. — David  Brown,  Pursuer,  v.  Janes  M'Kik, 

Defender. 

Process — Summons— Relevancy—  In  an  action  of  damages  again*; 
a  law-agent,  on  the  ground  that  fa  had  prepared  an  irregular  affi- 
davit for  the  partner,  at  clamant  on  a  ecquettrated  estate,  in  con- 
tcguence  of  tchich  the  pursuer  t  vote  opposing  the  bankrupt'!  dii- 
chargi  under  a  email  competition  mat  rejected,  and  the  bankrupt 
tcai  ihicharged  accordingly — Held  luffident  to  make  the  lumtnoni 
rtlevant,  that  it  slated  that  the  purtuer  appated  the  diteharge  "from 
a  conviction"  that  the  bankrupt  aae  in  poteenion  of  concealed  fundi, 
tchich  might  have  been  made  available  to  the  creditor!,  and  that  it 
'  \te  that  the  bankrupt  wot  actually  in  poetet- 


The  pursuer  set  forth — 

That  he  employed  the  defender,  a  writer  In  Dumfries,  to 
prepare  for  him  an  affidavit  of  his  claim  on  the  sequestrated 
estate  of  William  Wilson  :  That  the  pursuer  deponed  In  terms 
of  the  affidavit  so  prepared,  and  then  transmitted  it  to  Mr. 
Rose,  writer  in  Cumnock,  who,  as  the  pursuer's  mandatory, 
voted  against  an  offer  of  composition  made  by  the  bankrupt  of 
sixpence  per  pound :  That  Rose's  vote  was  rejected  in  respect 
tbe  affidavit  was  not  framed  In  terms  of  the  statute,  in  retpeet 


REPORTS  OF  CASES  DECIDED 


It  did  not  bear  that  the  pursuer  held  no  other  obligaut  for  his 
debt:  That  tn  consequence  of  this  rejection,  the  bankrupt, 
"through  the  instrumentality  of  hie  friends  and  relatives,  ob- 
tained the  requisite  consents  to  entitle  him  to  a  discharge  un- 
der the  statute,  and  be  accordingly  obtained  his  discharge  :" 
That  had  the  affidavit  been  propeily  framed,  Hose's  vole 
*■  must  have  been  sustained,  and  would  have  had  the  effect  of 
defeating  the  bankrupt's  offer  of  composition,  and  consequently 
have  deprived  himnf  hisdischarge:  That  thepursner  instructed 
the  said  Hamilton  Rose  to  oppose  the  offer  of  composition  and 
discharge,  from  a  couviction  that  the  said  William  Wilson  was 
In  possession  of,  and  concealing  a  large  sum  of  money :  That 
soon  after  the  said  William  Wilson  obtained  his  discharge,  he 
is  understood  to  have  left  this  country  for  America  or  else- 
where :  That  through  the  negligence  or  want  of  professional 
skill  on  the  part  of  the  defender,  the  Raid  James  M'Kie,  in  not 
framing  the  foresaid  affidavit  in  terms  of  law,  by  which  the 
■aid  William  Wilson  obtained  his  discharge  as  aforesaid,  the 
pursuer  lost  the  opportunity  of  concussing  the  said  William 
Wilson  to  disclose  his  concealed  means,  or  of  otherwise  recover- 
ing from  him  the  debt  mentioned  in  the  said  affidavit."  The 
pursuer  accordingly  claimed  damages  to  the  amount  of  £100. 

The  defender  pleaded — "The  pursuer  has  not  averred 
matter  relevant  or  sufficient  in  law  to  support  his  eon- 
elusion  for  damages." 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor ; — ■ 

"  Repels  the  Drat  plea  stated  in  the  defence  and  revised 
answers  :  Finds  the  libel  relevant ;  and  appoints  the  pursuer 
to  lodge  such  issue  or  issues  aa  he  proposes,  by  the  boi-day  in 
the  Christmas  recess." 

The  defender  reclaimed,  and  pleaded — The  objections 
stated  to  Rose's  vote  were  two — 1st,  that  the  affidavit 
was  not  in  terms  of  the  statute;  and,  2d,  that  the 
Touchers  of  the  debt  had  not  been  produced.  No  doubt 
it  was  on  the  first  objection  the  vote  was  refused  by  the 
Sheriff ;  but  it  must,  in  any  event,  have  been  refused,  for 
the  vouchers  were  not  produced.  That  the  affidavit  was 
incorrect  j  formed  no  groundof  damage  against  the  defender, 
since  the  pursuer  lost  nothing  thereby,  as  his  vote  would 
have  been  refused  though  the  affidavit  had  been  perfect. 

T&rd  Justice  Clerk — This  is  an  objection  on  the  merits.  It  is 
not  one  we  can  listen  to  at  present  But  there  are  two  objec- 
tions which  strike  me  in  regard  to  this  ease,  on  which  I  should 
like  to  hear  the  pursuer.  The  pursuer  says  that  he  instructed 
Mr.  Rose  to  oppose  the  composition  "  from  a  couviction  that 
the  bankrupt  was  in  possession  of,  and  concealing  a  large  sum 
of  money."  Now,  is  it  not  necessary  that  he  should  state  that 
it  facto  the  bankrupt  had  concealed  funds  ?  He  does  not  say 
that:  he  only  states  it  na  bis  belief  that  the  bankrupt  had.  Then, 
again,  when  this  vote  was  objected  to,  why  did  the  pursuer  not 
produce  a  proper  affidavit,  and  oppose  the  discharge  on  the 
ground  he  now  states,  that  the  bankrupt  had  concealed  funds? 
The  whole  ground  of  damage  is,  that  the  bankrupt  obtained 
his  discharge — but  why  did  the  pursuer  not  appear  aud  oppose 
It  *  But  then,  again,  is  it  enough  to  entitle  him  to  damages, 
that  the  pursuer  should  think  the  bankrupt  had  concealed 
funds.  Must  he  not  prove  that  he  had  ?  But  if  we  sustain 
this  record,  the  pursuer  is  not  bound  to  prove  more  than  that 
he  thought  the  bankrupt  bad  funds. 

Inglis  for  pursuer — The  objection  is,  that  the  pursuer 
should  have  averred  before  the  Sheriff  that  the  bankrupt 
actually  had  concealed  funds.  But  he  was  not  in  a  con- 
dition to  do  so  then,  and  it  may  be  that  he  will  not  be  able 
to  prove  it  now.  Rut  that  is  not  the  point  in  question. 
The  remedy  which  the  statute  provides  for  a  creditor 
who  suspects  that  the  bankrupt  has  concealed  funds,  is  to 
oppose  his  discharge.  It  is  of  that  remedy  the  defen- 
der's conduct  has  deprived  the  pursuer,  and  all  the  latter 
has  to  prove  to  make  out  his  case,  is  a  reasonable  con- 
viction that  the  bankrupt  had  funds  which  might  have 
been  made  available  but  for  the  defender's  blunder. 


The  case  was  allowed  to  stand  over,  that  the  pumer 
might  consider  how  far  he  could  amend  the  libel,  by  in- 
troducing an  averment  that  the  bankrupt  actually  Ltd 
concealed  funds  in  his  possession. 

This  day,  the  ease  having  been  again  put  to  the  roll, 
the  Court  intimated  that,  on  consideration,  they  held  no 
amendment  necessary  to  make  the  record  relevant. 
The  Court  adhered. 

Ixxd  Ordinary.  Wood.— Act.  Inglis;  James  Bell,  S.S  C.  A  jot. 
Alt.  Dean  of  Faculty  (Anderson).  Hector  ;  Jopp  and  Johowot 
W.B.  Agents.— B,  Clerk.— (W.O.T.) 

?Mh  January  1852. 

Four  Division. 

No.  105. — Gavin   Walker  and    Spouse,  Pursuant. 

Henry  Brock  and  William  Bleahyre,  Dtfaidat. 

Proving  the  Tenor — Evident*  which  was  held  tuffldaU  ujnu 

the  Unor  and  casus  amisslonls  of  a  disposition. 

This  was  an  action  of  proving  the  tenor  of  a  disposi- 
tion to  house  property  in  Glasgow,  granted  by  Brock  u 
trustee  on  the  sequestrated  estates  of  Bleamyre.  Th* 
parties,  who  are  both  alive,  were  called  as  defenders, 
but  made  no  appearance.  The  adminicles  libelled  on  the 
original  draft  or  scroll  from  which  the  disposition  *m 
extended,  the  sasine  following  on  the  disposition,  and  the 
charter  of  confirmation  granted  by  the  superior  of  1st 
subjects  to  the  disponees.  The  casus  amistimu  wis, 
that  the  deed  had  fallen  aside  while  in  the  possession  of 
the  agents  for  the  disponees. 

The  action  was  called  before  the  Lord  Ordinary  (Dnn- 
drennan),  who  made  great  avizandum  to  the  Court,  and 
a  proof  was  led. 

J.  Campbell,  for  pursuers,  explained — 
That  from  the  proof.  It  was  established,  by  the  article!  of 
roup  under  which  the  subjects  were  sold,  that  the  disowns 
hoc!  mode  the  purchase  for  £830.  And  the  payment  of  lk« 
price  was  proved  by  the  agents  for  the  sellers  and  the  purcbi 
sers,  and  by  their  business-accounts.  The  scroll  wssldcntiScd 
by  the  agents  for  both  parties,  and  by  the  writer  of  the  deed, 
who  was  one  of  the  i  n  strum  en  tary  witnesses.  But  the  claut 
of  registration  in  the  lost  disposition,  which  was  peculiar  io 
its  terms,  and  the  testing  clause,  were  left  blank  in  the  scroti 
The  former  was  In  the  same  terms  as  the  corresponding  elans* 
in  the  previous  rights  in  the  progress ;  and  the  seller's  sgrat 
who  prepared  the  deed,  swore  that  it  must  have  been  in  * 
same  terms  as  the  preceding  titles.  The  notary  who  psstd 
the  in feftment  swore  that  the  testing  clause  in  the  lost  tletd 
was  literally  transcribed  in  the  sasine.  The  tana  emUmM 
consisted  in  proof  by  the  purchaser's  agent,  and  bis  clerk,  tbtl 
the  deed  was  in  the  hands  of  the  former  till  the  end  of  1845. 
or  beginning  of  1847;  that  in  spite  of  the  most  anxious xarcK 
it  could  not  now  be  found;  and  that  they  did  not  knovor 
suspect  what  had  become  of  It ;  and  could  not  account  for  ■" 
loss,  unless  It  may  have  occurred  when  the  agent  removed  M 
writing-chambers  at  Whitsunday  1847,  or  at  Wbitsiiadii 
18 50.— M-Leod,  27th  Feb.  1835, 13  S.  D.  681 ;  2  -SW,  83S. 

The  Court  at  once  found  the  casus  amiuumu  an- 
ciently proved,  as  well  as  the  tenor  of  the  deed  libelled- 
Act.  J.  Campbell ;  Campbell  and  Smith,  S  B.C.  Agenti.-  (M-l 

2ilh  January  1852. 

First  Division. 

No.  106. — Johh  Smith  (Curator  Bonis  of  Miss  Suisni. 

Petitioner. 
Expenses— Curator  Bonis— Discharge— One  of  the  not  of  fa  tf 
a  lunatic  having  applied  for  the  appointment  to  her  of  a  cunW 
bonis,  the  rett  qf  tie  next  qf  kin  objected  to  the  person  raved,  ere 
propottd  another.  There  being  no  other  ground  of  objtetio*.  '■ 
Court  remitted  to  the  Sheriff  to  appointa  neutral  party,  tseffi; 
i»g  for  discharge  on  the  death  qf  the  lunatic,  the  curator  toe*  «* 


IN  THE  COURT  OF  SESSION,  Ao. 


in  hit  acamnit  for  pay  nail  out  of  tht  ami',  of  tit  npaitet  in- 
clined on  both  tide*  in  prtteniing  and  oppoting  iht  original  op- 
picaiion — dremmlaneti  in  which  thie  allotted  by  tht  Court. 

This  was  an  application  by  the  curator  b<mit  of  the  late 
■lis?  Shand,  who  died  insane,  for  discharge.  His  appoint- 
ieiit  arose  in  this  way; — A  nephew  of  the  lady  had  ap- 
'lied  for  the  appointment  of  a  curator,  but  his  application 
ras  opposed  by  his  brothers  and  sisters,  who  objected  to 
be  person  he  named,  and  suggested  another  as  more  com- 
eleut  to  fill  the  office.  This  was  the  sole  ground  of 
ppositioo.  The  petitioner  and  respondents  stood  in  the 
osition  of  being  next  of  kin.  The  Court  remitted  to 
be  Sheriff  of  Aberdeenshire  to  name  a  proper  party,  and, 
i  consequence,  the  present  petitioner  was  appointed. 

Shortlyafter  hia  appointment, and  in  the  lady's  lifetime, 
be  petitioner  and  respondents  applied  to  the  curator  for 
avment,  out  of  the  lady's  funds,  of  the  expenses  they 
ad  respectively  incurred;  and  be,  thinking  it  reasonable, 
■ling  consented,  it  was  arranged  by  written  agreement, 
hat  the  account  of  expenses  on  both  sides,  as  taxed  by 
be  auditor  of  the  Court  of  Session,  should  be  paid  out 
f  the  estate. 

The  lady  then  died,  leaving  by  will,  executed  when 
1  a  state  of  capacity,  her  whole  property,  consisting  of 
rambles,  to  the  original  petitioner  and  the  respondents, 
eiog  her  whole  next  of  kin.  The  curator  now  applied 
o  the  Court  for  discharge,  and  in  his  accounts,  ho  took, 
r  proposed  to  take,  credit  for  payment  of  the  expenses 
Uuded  to  out  of  the  estate.  The  Accountant  of  Court, 
o  whom  the  case  was  remitted,  reported  that  the  ac- 
ODDts  were  correctly  vouched,  and  that  the  curator 
tight  be  discharged,  subject,  however,  to  the  opinion  of 
he  Court  as  to  how  far  he  was  entitled  to  throw  on  the 
itate  the  expense  of  both  sides  of  the  litigation, — and 
iraesting  that  the  matter  might  be  cleared  by  the  cura- 
>r  lodging  a  consent,  under  the  hand  of  the  executor, 
:ting  under  the  will  of  the  lady. 

The  curator  objected  before  the  Lord  Ordinary  to  be- 
g  forced  to  put  in  any  such  consent.  He  had  no  con- 
ul  over  the  executor ;  and,  besides,  as  the  litigants  who 
■casioned  the  expense  were  now  the  sole  beneficiaries 
vJer  the  will,  they  were  bound  by  their  previous  agree- 
ent  to  allow  payment  of  the  expenses  incurred  by  thera- 
Ivos,  out  of  the  estate.  There  had  been  no  unnecessary 
illation,  (only  petition  and  answers),  and  an  appoint- 
eut  was  essential  in  the  circumstances.  Moreover, 
loogh  tbe  executor-nominate  had  special  intimation  of 

'.'  present  application  for  discharge,  and  the  benefi- 
ce* themselves  were  aware  of  it,  they  did  not  now 
ipsar  to  object,  which  was  in  itself  tantamount  to  a 
went.  The  case,  besides,  of  Itaeborn  or  Fraser,  25th 
ovember  1851,  tupra,  p.  129,  was  directly  in  point. 

On  the  report  of  Lord  Cowan  (Ordinary)  to-day,  the 
mtt,  in  the  circumstances,  allowed  the  expenses  of 
■th.  sides  out  of  the  estate,  and  discharged  the  curator 

prayed  for. 

Lord  Ordinary,  Cowan. — Act.  Fordyce;  T.  and  B.  Landale, 
10.  A  goat. 

Zith  January  1852. 

Hms  Comr  or  Jovticiabt." 

No.  107. — H.  M.  Adv.  v.  Patrick  Quillichan. 

Sillily  -Indictment,  Relevancy  of—  Tht  indictment,  in  utting 
tvrth  Iht  firtt  marriage,  Moled  that  tht  pant    had  been  lawfully 

0  Lord  Justice-Clerk,  and  Lords  Ivory  and  Cowan. 


married,  tht  marriage  ceremony  having  beta  performed  in  Ireland 
by  a,  Roman  Catholic  clergyman.  Certain  Irith  ttatutet  proride, 
dot  any  marriage  between  protettant  and  protettant,  or  between  pre- 


tatant  and  papiii,  celebrated  by  a  Soman  Catholic  clergyman  in 
Ireland,  shall  be  void — Held  vnneetaary  for  tht  protecuior  to  aver 
anything  more  than  thai  tht  firit  marriage  wot  lawful, — the  cuet- 
tion,  whether  or  not  if  wot  voided  by  Iht  Irith  ttatutet  referred  to, 
bang  a  qutttion  upon  the  evidence  to  be  adduced  at  tht  trial. 
Ecclesiastical  Title — A  Roman  Catholie  bishop  mentioned  in  the 
narrative  of  an  indictment,  hewing  been  designated  therein  at  "  the 
Right  Reverend  Doctor  Cometim  DenviUe,"  tht  Court  ordered  the 
word  "  Right"  to  be  itrudc  out. 
The  panel  was  charged  with  bigamy — 
"in  so  far  as  you  the  said  Patrick  Quillichan,  being  lawfully 
married  to  Catharine  Duffy  or  Quillichan,  now  or  lately  resid- 
ing with  John  Finnan,  a  labourer,  in  or  near  Currie's  Close, 
Grass  market,  Edinburgh,  a  marriage  ceremony  having   been 
performed  between  you  several  years  ago,  and,  as  the  prosecu- 
tor believes,  in  or  about  the  month  of  April  iu  the  year  1843,  or 
In  the  year  1811,  the  prosecutor  being  nnable  to  specify  the 
time  more  particularly,  by  the  Reverend  Patrick  Dorrlan,  then 
a  Roman  Catholic  clergyman  In  Belfast,  in  Ireland,  or  by  some 
other  Roman  Catholic  clergyman  to  the  prosecutor  unknown, 
within  the  house  in  or  near  Donegal  Street,  Belfast  aforesaid, 
then  occupied  by  the  Right  Severed  Doctor  Cornelius  Denvir 
or  DenviUe,  then  a  Roman  Catholie  bishop  In  Belfast  afore- 

The  indictment  then  went  on  to  state  the  circum- 
stances of  tbe  second  marriage. 

The  Court  ordered  the  word  '  Right,'  in  the  designa- 
tion of  the  Roman  Catholic  bishop  mentioned  in  tho 
indictment,  to  bo  struck  out. 

John  Shaw,  for  the  panel,  objected  that  the  indictment 
was  irrelevant,  in  respect  the  lawfulness  of  the  first  mar- 
riage was  not  sufficiently  set  forth, — there  being  certain 
Irish  statutes  rendering  void  a  marriage  celebrated  by  a 
Roman  Catholic  clergyman  between  protestant  and  pro- 
testant, or  between  protestant  and  papist.  The  prosecu- 
tor should  have  set  forth  these  statutes,  and  that  both 
the  parties  were  papists. 

The  following  were  the  statutes  referred  to : — 

The  Irish  statute  19  Geo.  II.  o.  13,  §  1,  (1745),  en- 
titled, "  An  act  for  annulling  all  marriages  to  be  cele- 
brated by  any  popish  priest  between  protestant  and  pro- 
testant, or  between  protestant  and  papist," dsc.  provides — 

"  That  every  marriage  that  shall  he  celebrated,  after  the  1st 
day  of  May  1746,  between  a  papist  and  any  person  who  hath 
been,  or  bath  professed  himself  or  herself  to  he,  a  protestant,  at 
any  time  within  twelve  months  before  suth  celebration  of  mar- 
riage, or  between  two  protestant*,  If  celebrated  l>y  a  popish 
priest,  shall  be,  and  is  hereby  declared  absolutely  null  and  void 
to  all  intents  and  purposes,  without  any  process,  judgment, 
or  sentence  of  law  whatsoever." 

The  Irish  statute  33  Geo.  III.  c.  21,  (1793),  entitled, 
"  An  act  for  the  relief  of  his  Majesty's  popish  or  Roman 
Catholic  subjects  of  Ireland,"  provides,  §  12 — 

"That  nothing  herein  contained  shall  be  construed  to  extend 
to  authorise  any  popish  priest,  or  reputed  popish  priest,  to  cele- 
brate marriages  between  protestant  and  protestant,  or  between 
any  person  who  hath  been,  or  professed  himself  or  herself  to 
be,  a  protestant,  at  any  time  within  twelve  months  before  t uth 
celebration  of  marriage,  and  a  papist,  unlets  such  protestant 
and  papist  shall  have  been  first  married  by  a  clergyman  of  the 
protestant  religion." 

The  act  3  and  i  Will.  IV.  c.  102,  entitled,  "An  act 
to  repeal  certain  penal  enactments  made  in  the  parlia- 
ment of  Ireland  against  Roman  Catholic  clergymen,  for 
celebrating  marriages  contrary  to  the  provisions  of  cer- 
tain acts  made  in  the  Parliament  of  Ireland,"  provides, 
§3- 

"That  nothing  in  this  act  shall  extend,  or  be  construed  to  c: 
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[3a.  24, 


At  advising, 


Lord  Juetia~CUrk.—I  am  of  opinion  that  thii  indictment  is 
relevantly  framed.  The  objection  rune  counter  to  the  broad 
principle  on  which  the  structure  of  an  indictment,  under  the 
law  of  Scotland,  in  based,  and  by  which  relevancy  is  decided. 
Independently  of  critical  objections  to  expressions,  or  to  the 
omission  of  requisite  words,  and  the  like,  objections  to  rele- 
vancy generally  Are  of  two  kinds ; — 1.  Objections  to  the  major 
proposition,  as  not  correctly  petting  forth  the  offence  intended 
to  be  charged,  or  as  charging  that  as  an  offence  which  1b  not 
in  law  a  crime;  and,  2.  Objections  to  the  minor  proposition, 
or  specifications  of  the  facts,  as  not,  if  proved,  setting  forth  the 
crime  charged ; — if  proved,  for  the  objection  must  assume,  that 
all  that  is  averred  is  fully  and  legally  proved, — proved  in  the 
nay  required  by  the  law  applicable  to  the  particular  case,  as 
it  may  be  disclosed  la  evidence.  But  the  specification  in  the 
minor  is  only  intended,  firtt,  to  apprize  the  panel  of  the  facts 
to  be  proved  against  him  ;  and,  ucondly,  to  set  forth  what  is 
sufficient  to  entitle  the  prosecutor  to  prove  all  that  the  law  may 
require,  according  to  the  turn  which  the  case  in  proof  may  take. 
Between  the  character  of  the  objections  competent  against 
the  major  and  minor  propositions,  there  is  a  broad  and  marked 
distinction.  The  description,  in  the  major,  of  that  which  is 
charged  as  a  crime,  must  be  complete  in  law.  In  many  cases, 
that  is  accomplished  unanswerably  by  certain  legal  terms 
which  arc  established  names  for  crimes — vocet  tignatce — as  theft, 
murder,  bigamy—or  by  quoting  the  words  of  a  statute  consti- 
tuting the  offence,  or  denning  it.  In  other  cases,  the  terms  to 
be  selected  may  be  of  great  nicety,  and  the  description  of  the 
acts  may  be  very  difficult :  In  such  coses,  the  proposition 
must  exhaust  the  law — that  is  to  say,  if  any  fair  construction 
of  the  words  in  one  sense  lets  in  a  matter  which  is  not  crimi- 
nal, or  if  a  plain  requisite  of  illegality  is  omitted,  then  some- 
thing is  set  forth  in  the  major  of  the  indictment  which,  in 
fair  construction,  is  not  nteenarily  criminal,  independently 
of  any  special  defence  in  the  particular  case.  I  take  the  cose 
which  occurred  some  years  ago,  of  a  charge  of  obstructing 
a  presbytery  in  the  discharge  of  their  duty.  The  objection 
was,  that  obstruction  might  not  be  an  Illegal,  or  wrongous,  or 
violent  obstruction, — it  might  have  been  by  interdict.  The 
answer  was — Obstruction,  in  an  indictment,  being  a  word  de- 
scriptive of  hindrance,  in  point  of  fact,  to  duty,  excludes  all 
legal  impediments,  and  denotes  acts  via  facti — as  obstructing 
of  revenue  officers,  formerly  a  common  charge  in  the  days  of 
Illicit  distillation. 

In  stating  tuck  objections  to  the  major  proposition,  every 
line  of  argument  is  open  to  the  panel,  whether  founded  on 
statutes  or  common  law.  The  public  prosecutor,  by  his  major 
proposition,  propounds,  as  it  were,  a  thesis  for  objection.  He 
throws  down  in  the  legal  arena,  as  the  schoolmen  of  old  into 
the  arena  of  metaphysics,  his  proposition  as  a  challenge,  and 
must  meet  every  view  of  his  proposition  which  can  be  stated. 
He  throws  open  the  whole  field  of  legal  argument  by  his  chal- 
lenge ;  and  while  some  theoretical  jurists  ridicule  our  form  of 
Indictment,  experience  must  satisfy  every  one,  that,  practically, 
It  operates  most  beneficially,  both  for  the  elucidation  and  pro- 
tection of  the  law,  and  for  the  liberty  of  the  subject. 

But,  then,  that  proposition  once  sustained  as  being  unassail- 
able, his  course  in  the  minor  is  a  much  less  ambitious  and  nar- 
rower one  :  He  then  comes  to  deal  with  a  particular  person, 
against  whom  particular  acts  are  averred,  as  bringing  him 
within  the  offence  in  the  general  charge  in  the  major. 

In  objecting  to  the  minor,  the  panel's  situation  is  at  once 
reversed.  He  roust  object  on  thcexprcsacondition,  eitherthat 
if  the  facts  are  fully  and  legally  proved,  they  arc  not  the  offence 
charged, or  that  the  statement  is  so  framed,  from  defect  or  other- 
wise, as  to  omit  what  is  essential,  on  the  face  of  the  indictment, 
to  be  averred,  or  to  exclude  the  right  to  prove  what,  on  the 
face  of  the  indictment,  is  required  ; — Observe,  on  thtfacrof  the 
indictment  etwmtial  for  averment  and  necessary  in  proot  The 
panel  cannot  travel  out  of  the  indictment  in  discussing  tha 
minor.  The  major  is  the  law  for  the  cose,  and  rules  the  argu- 
ment Law,  to  be  proved  by  statute,  and  fuels  which,  if  esta- 
blished one  way,  may  raise  a  defence,  are  matters  on  the  merits, 
and  for  the  trial.  No  doubt,  where  such  are  clearly  matters  of 
law,  or  where  the  prosecutor  knows  and  desires  to  take  the 
facto  hy pathetically  in  one  way,  we  often,  for  convenience, 
and  to  save  a  needless  trial,  take  the  matter  by  arrangement 
on  both  sides,  in  discussion  on  a  wider  basis;  but  that   is 


matter  of  convenience  only.  The  panel,  in  the  objection*  to 
the  minor,  cannot  for  the  law  of  the  ease  travel  out  of  tbe  in- 
dictment ;  and  no  state  of  facts  which  will  prove  a  defence  on 
the  merits.  Is  to  be  assumed  as  an  objection  to  the  minor.  It 
is  not  enough,  in  objecting  to  the  minor,  to  say,  that  one  stite 
of  facts  may  render  that  innocent  which  the  prosecutor  avtrs 
He  must  prove  the  facts  averred,  in  such  a  way  as  to  exclude 
the  defence.  But,  in  relevancy,  the  question  is  solely,  is  he 
entitled  to  prove  them.  Now,  these  general  views  exclude 
the  objection  here  stated. 

The  indictment  charges  bigamy:  That  crime  cursisti  in 
an  attempt  to  marry  a  second  time  after  the  party  hu  been 
lawfully  married,  and  knows  that  such  marriage  still  sub- 
sists. Then  the  minor  has  only  to  state  what  is  snfficitiit 
to  entitle  the  prosecutor  to  prove  the  facts.  It  avers,  time 
and  place  libelled,  that  the  panel  was  lawfully  married  to 
a  certain  female  in  Ireland,  by  a  Roman  Catholic  prist 
LtmfuUy  married.  No  specification  of  the  rites,  forms  or  bene- 
diction  of  any  marriage,  need  be  stated.  It  is  distinctly  aid, 
that  they  were  tiafully  married.  That  Is  enough  to  entitle 
the  prosecutor  to  prove  his  case.  But  it  is  said,  that  If 
certain  statutes,  the  marriage  will  be  void  if  both  rartkv 
were  not  Roman  Catholics,  and  the  indictment  should  but 
averred  that  they  were  both  Roman  Catholics.  Nov,  if  lbs 
particular  marriage  had  required  to  be  set  forth  in  the  msjnr 
proposition, — or  If  this  hud  been  an  indictment  forcelebitt 
ing  the  marriage  illegally,— then  it  would  have  been  neca 
sary  to  make  the  major  complete  against  all  attacks,  and  in 
objection  on  statutes  tending  to  shew,  that  in  one  stale  of  fan* 
within  the  words  of  the  major,  the  marriage  was  Dot  valid,  or 
the  offence  not  committed,  would  have  been  quite  competent 
against  the  major.  But,  in  the  minor,  the  prosecutor  h  on! i 
required  to  aver  what  is  sufficient  to  entitle  him  to  prove  ba 
allegations.  It  is  not  necessary  for  him, in  the  minor,  to  matt 
out  a  legal  proposition,  complete  in  nil  its  parts,  against  e"r> 
supposable  state  of  the  facts.  He  knows  the  factsonwbiebb; 
has  to  sustain  his  indictment,  and  by  which  it  must  be  prcred. 
All  that  it  is  requisite  for  him  to  aver  is,  that  the  panel  in 
lairfully  married  in  a  particular  way— viz.  by  a  Roman  Catfc'iio 
priest — to  a  certain  female  in  Ireland,— for  that  entitles  Lira  1  a 
prove  all  that  is  necessary  to  be  proved,  whatever  that  nttjl* 
The  panel,  on  the  other  hand,  is  not  entitled  to  ask  us  no*  to 
inquire  into  what  must  be  proved,  or  into  what  state  of  far* 
will  make  this  first  marriage  bad.  The  prosecutor,  at  bis  o» » 
risk,  says  these  parties  were  laicfuliy  married :  What  he  bat  to 
do  is,  simply  to  aver  what  entitle!  him  to  prove  that  Now, ho* 
can  I  say  that  the  averment  that  they  were  lawfully  nmrriti! .  ■» 
not  sufficient  to  entitle  him  to  enter  on  the  proof  cfalasM 
marriage  of  the  kind  which  the  facts  may  require,  ameulta 
to  the  law  which  may  be  procd  to  be  applicable  to  these  Ik*! 
Whether  a  Roman  Catholic  price!  could  not  marry  if  both  wen 
not  Catholics,  is  matter  of  fact  to  be  inquired  Into  at  the  trial- 
matter  of  Irish  law,  it  may  be,  but  still  matter  of  fad  to  « 
It  will  form  the  subject  of  investigation  if  necessary.  But  it 
is  incompetent  to  travel  out  of  the  minor  to  And  out,  by  not 
guess  nt  interpretation  of  Irish  statutes,  this  matter  of  f*f- 
which  the  indictment  does  not  raise.  Again,  this  objection  fe 
stated  on  the  assumption  that  it  may  turn  out  that  both  *a* 
not  Roman  Catholic*.  That  is  to  be  inquired  into  as  matter  of 
fact.  On  the  supposition  of  a  possible  state  of  facts  whkbmif 
not  be  proved,  we  cannot  say  the  indictment  in  the  micoi  J 
wrong,  when  it  is  admitted  that  it  will  cover  the  opposite  stow 
of  facts.  If  both  must  be  Roman  Catholics,  how  canitpMsblT 
be  alleged  that  the  prosecutor  is  not  entitled  to  prove  tb*j 
fact  under  his  averment  that  they  were  lawfully  married,  an* 
to  carry  that  out  in  proof  f  Again  I  repeat,  he  need  «»«* 
nothing  but  what  entitles  him  to  prove  all  that  he  requires  to 
prove  in  the  particular  cose.  He  has  no  legal  definition  to 
give  in  the  minor — no  proposition  to  round  off  and  perfect* 
a  complete  legal  description,  in  the  abstract,  of  a  crime:  H* 
has  simply  to  aver  that  which  is  enough  to  cover  and  let  in  ail 
the  proof  which  his  cose  requires ;  and  what  that  proofing' 
be,  we  cannot  anticipate  in  order  to  let  in  an  objection.  Tw 
objection,  then,  is  quite  incompetent.  The  form  of  the  uwi.1 
ment,  and  the  conns  which  the  case  will  take,  is  exocllr  ■W 
occurred  in  that  remarkable  case  t,f  Benisoa. .JFnM,  no  otp'- 
tion'wus  taken  to  the  relevancy;  but  the  Court  did  not  WA 
when  the  fact  was  said  io  be  proved, — vis.  'that  the  female  ■« 
an  Episcopalian, — that  if  that  state  of  facts  Were  proved  to  ft' 
satisfaction  .of  the  jury ,  the  indictment  was  bad,  as  for  a  sbarst 
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of  bigamy,  which,  OD  the  argument  now  addressed  to  UR,  we 
ought,  It  *H  said  and  proved,  that  marriage  in  Ireland  by  a 
Presbyterian  minister,  between  a  Presbyterian  Dissenter  and 
in  Episcopal  ian,  was  bad;  and  it  was  con  tended,  that  the  proof 
made  out  that  the  femalo  was  an  Episcopalian.  The  Court  did 
not  direct  the  jury,  that  if  that  Fact  was  proved  to  their  satis- 
faction, the  minor  of  the  indictment  turned  out  to  be  defective, 
10  u  not  to  fit  and  cover  the  state  of  facta  and  law  which  had 
cone  out  On  the  contrary,  holding  this  to  lie  a  proper  do- 
fcoce  on  merits  nnder  such  an  indictment  as  tbe  present,  I 
left  that  matter  of  fact,  with  the  concurrence  of  my  brethren, 
to  the  jury,  with  the  direction,  that  they  would  consider  whe- 
ther a  mere  entry,  at  tbe  date  of  the  marriage,  that  the  woman 
«u  an  Episcopalian,  derived  no  one  knew  bow,  was  such  proof 
u  would  be  sufficient  to  void  the  marriage, — and  if  not,  with 
the  direction  that  the  marriage  was  proved.  Here,  it  may  be 
nutter  of  fact,  1«(,  what  is  the  law  of  Ireland;  and,  2d,  whether 
both  were  required  to  be,  and  were  tn  point  of  fact,  Roman 
Catholics.  That  is  for  the  trial.  The  objection  anticipates  in- 
competently what  may  or  may  not  be  matter  of  fiwt  for  Inves- 
tigation at  the  trial.  The  indictment  entitles  the  prosecutor 
to  prove  his  allegations,  and  be  takes  his  risk,  that  be  has  suffi- 
cient knowledge  of  the  facts  which  It  may  be  $ham  he  must 

This  opinion  may  appear  to  enter  loo  fully  on  general  prin- 
ciple* ;  bat  I  have  thought  it  the  more  right  to  do  so,  because 
the  plausibility  which  the  objection  appeared  to  have,  dropped 
from  it  the  instant  I  came  to  attend  to  tbe  fact,  that  it  was  an 
objection  to  a  minor  proposition. 

Lord  /bsj. — I  think  there  is  nothing  in  this  objection.  The 
prosecutor  avers  the  first  marriage  to  have  been  a  lawful  mar. 
iii,f,  and  that  is  sufficient  to  constitute  a  good  charge  of 
Ugimj,  whatever  questions  may  arise  on  tbe  evidence  in  sup- 
port of  that  charge. 

laid  Cowan. — We  have  here  an  assertion  that  the  first  mar- 
riage was  lawful — that  means  lawful  according;  to  tbe  laws  of 
Wind.  It  is  unnecessary  to  Bet  forth  bow  it  is  lawful.  It  is 
wwoneary  to  set  forth  the  particular  statutes  by  which  the 
marriage  may  upon  the  evidence  turn  out  to  be  unlawful.  Tbe 
objection  truly  resolves  itself  into  a  matter  of  proof. 
Ofyection  repelled, 

AtL  Sol. -(Jen.  (Deas),  Young,  A.  D. ;  Crown  Agent. — Alt. 
Join  Shaw ; Agent.— R.  Clerk.— (F.H.I 

26tA  January  1852. 
High  Coekt  or  Justiciary.0 
No.  108. — II.  M.  Adv.  v,  Ellbs  Falconer  and  others. 
Bobbery  Aggravated  by  Previous  Conviction  of  Theft — Held 

wt  « Irimif  to  charge  a  precious  conviction  of  the/1,  and  the  cha- 

"Kter  of  habite  and  repute  a  thief,  at  aggravation!  of  a  charge  of 

rooarrj, 

In  this  case,  the  panels  were  charged  with  robbery — 
"especially  when  committed  by  a  person  who  is  habite  and 
"pute  a  thief,  and  has  been  previously  convicted  of  theft." 

Scott,  for  the  panels  M'Leod  and  Briggs,  objected  to 
tbe  indictment  in  so  far  as  it  charged  habite  and  repute, 
■ad  previous  convictions  of  theft,  in  aggravation  of  the 
charge  of  robbery.  The  whole  course  of  practice  was 
•jainst  tbe  attempt,  now  made  for  the  first  time  by  the 
public  prosecutor;  and  principle  was  equally  against  it,  as 
previous  convictions  of  one  crime,  could  only  be  charged 
•a  aggravation  of  the  'same'  crime,  while  theft  and  rob- 
l*iy  were  entirely  distinct  Crimea.  With  respect  to  the 
aggravation  of  habite  and  repute,  it  had  been  decided 
that  it  could  not  be  charged  as  an  aggravation  of  the 
crime  of  housebreaking  with  intent  to  steal — (Buckley, 
12th  July  1823,  Shaw's  Justiciary  Cases,  p.  73) ;  nor  of 
fwt  of  theft,  (Mary  Bentleyand  Houston  Cathie,  27th 
Jan  1820,  Shaw's  Just.  Cases,  p.  93);  and  Alison  puts 
Uobberj  in  this  respect  on  the  same  footing  with  those 


crimes.  In  the  last  quoted  ease,  it  had  also  been  decided, 
that  previous  convictions  of  theft  could  not  be  charged  in 
aggravation  of  reset  of  theft,  though  reset  was  a  crime 
separated  in  some  cases  from  theft  by  distinctions  almost 
invisible.  The  decisions  of  this  Court  had  always  treated 
theft  and  robbery  as  crimes  of  a  different  species.  On 
that  ground,  it  bad  been  ruled,  that  au  indictment  for 
robbery  would  not  support  a  conviction  of  theft. — Wal- 
lace and  others,  Perth,  April  1821.  Hume,  Art.  I.  p. 
106,  Note  a. 

[Lard  Juttia-Ckrk. — Is  there  any  case  the  converse  of  what 
you  have  now  stated — any  case  in  which  the  indictment  has 
charged  theft,  and  in  which  It  has  been  ruled,  that  in  respect 
of  tbe  violence  proved  in  evidence,  no  conviction  could  follow  T] 
I  have  gone  through  all  the  decisions,  and  have  not  been 
able  to  find  to  the  effect  now  stated  by  your  Lordship. 

Young  for  the  prosecution — The  sole  question  raised 
by  this  objection  is,  whether  robbery  be  a  species  of  theft. 
If  it  be,  then  it  is  clear  in  point  of  principle,  that  a  con- 
viction of  simple  theft  may  be  stated  as  an  aggravation. 
Now,  all  authorities  concur  in  describing  robbery  as  an 
aggravated  species  of  theft.  Those  are  no  definitions 
oftheft  which  exclude  the  notion  of  violence  as  an  in- 
consistent element — Hume,  i.  57;  Mackenzie,  p.  160; 
Burnet,  p.  145.  No  doubt  there  is  in  robbery  the  ele- 
ment of  violence,  which  does  not  occur  in  simple  theft. 
But  so  there  is  in  theft  by  housebreaking.  And  while  an 
indictment  of  theft;  by  housebreaking  would  not  support 
a  conviction  of  simple  theft,  any  more  than  an  indictment 
of  robbery  would  support  such  a  conviction,  yet  it  is  com- 
petent to  libel  a  conviction  of  previous  theft  as  an  aggra- 
vation of  a  charge  of  theft  by  housebreaking.  In  the 
case  of  Wilson,  Walker  and  others,  which  was  tried  at 
the  Glasgow  Winter  Circuit  of  1850  before  Lords  Cock- 
burn  and  Ivory,  an  indictment  was  sustained  which 
charged  a  previous  conviction  of  theft  as  an  aggravation 
of  stout  brief.  A  similar  indictment  was  sustained  at 
the  last  Inverary  Circuit — the  case  of  David  Sillars. 

Solicitor-General — As  to  the  argument  on  the  other 
side,  derived  from  the  practice,  that  ought  to  be  of 
little  weight  when  it  is  considered,  that  until  of  late 
years  it  never  was  the  interest  of  the  public  prosecutor 
to  charge  theft  as  an  aggravation  of  robbery.  It  was 
useless  to  do  so  when  robbery  was  uniformly  dealt  with 
as  a  capital  crime.  But  now  that  the  practice  in  that 
respect  has  changed,  the  public  prosecutor  is  entitled  to 
make  a  corresponding  change  in  practice,  such  as  that 
now  before  the  Court,  a  change  which  is  undeniably 
quite  consistent  with  principle. 

Ogilvy,  for  panel  Falconer,  was  not  called  on  to  reply. 

Lord  Codtburn. — The  conclusion  to  which  I  have  come  is  in 
favour  of  this  objection.  I  am  glad  it  has  been  taken,  for  it 
gives  us  an  opportunity  of  settling  the  law  on  aquestion  which 
has  been  very  much  discUBsed.  If  the  question  bad  arisen  be- 
fore any  practice  bad  occurred  upon  the  subject,  I  would  have 
held  that  the  piosecutor  was  in  the  right.  In  principle,  rob- 
bery is  nothing  clue  but  theft  by  violence,  just  the  same  as 
stouthrief  is  theft  by  violence,  though  violence  of  a  different 
sort.  On  principle,  therefore,  I  would  have  thought  that  a 
previous  conviction  of  theft  was  relevant  as  an  aggravation 
of  a  charge  of  robbery. 

I  would  have  been  the  more  inclined  to  take  this  view,  that 
it  is  impossible  not  to  feci  the  absurdity  of  our  existing  practice. 
A  man  is  convicted  of  theft.  If  be  commits  another  simple 
theft,  that  previous  conviction  may  be  appealed  to  as  an  ag- 

Sravation  of  his  new  offence.  But  if,  instead  of  a  simple  theft, 
e  commits  a  much  worse,  a  more  daring  theft,  a  theft  by 
violence  to  the  person,  then  he  is  not  to  suffer  by  the  previous 
conviction. 


REPORTS  OF  OASES  DECIDED 
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i  the  explanation 

Sevious  practice  has  been  correctly  riven  by  the  Solicitor. 
eneral.  Where  robbery  was  capital,  it  was  useless  to  charge 
previous  conviction  of  theft  as  an  aggravation.  But  that  prac- 
tice U  dear  whatever  may  have  been  its  origin.  What  the 
prosecutor  is  here  endeavouring  to  do,  is  to  introduce  a  very 
decided  novelty ;  and  on  that  ground  alone  I  am  for  sustain- 
ing the  objection.  I  real  my  opinion  solely  on  the  practice, 
which  is  clear  and  uniform,  though  I  am  satisfied  that  that 
practice  is  not  reconcileable  with  principle.  Perhaps  the  evil 
might  be  avoided,  and  I  would  almost  invite  the  public  prose- 
cutor to  avoid  it.  by  giving  in  an  indictment  in  which  facta 
amounting  to  robbery  were  charged  as  theft  both  in  the  major 
and  minor  of  the  indictment,  bo  as  to  raise  at  the  trial  the 
question,  whether  proof  of  violence  would  entitle  the  panel  to 
an  acquittal.  And  if  it  be  the  law — a  question  on  which  I  ex- 
press noopinion— that  the  facts  of  robbery  will  not  support  a 
charge  of  theft,  then  that  is  a  matter  for  the  interference  of 
parliament 

1  am  for  sustaining  the  objection. 

Lord  Wood. — I  concur  in  what  has  been  said  as  to  robbery 
being  nothing  else  in  point  of  principle  than  theft  charged  by 
violence.  I  am  for  sustaining  the  objection  In  respect  of  the 
long  and  inveterate  practice. 

Lord  loory. — I  am  of  the  same  opinion.  It  is  not  necessary 
to  jro  deeper  into  the  question  than  the  mere  fact  of  clear  and 
uniform  practice.  But  if  the  question  had  been  open,  I  am 
not  prepared  to  go  so  far  as  Lords  Cockbum  and  Wood.  I 
think  that  from  the  earliest  times  of  our  criminal  jurisprudence, 
theft  and  robbery  have  been  regarded  as  different  kinds  of 
crime,  each  having  Its  appropriate  nontenjuru.  They  were  so 
distinct,  that  a  tribunal  competent  to  try  the  one,  was  not 
competent  to  tfy  the  other.  The  change  of  practice  to  which 
the  Solicitor- General  has  referred,  may  be  a  good  ground  for 
going  to  the  legislature.  The  change  introduced  by  practice 
In  the  punishment  of  robbery,  does  not  change  the  legal  cha- 
racter of  the  offence. 

Lord  Colomay. — I  concur  la  the  opinions  which  have  been 
delivered.  It  is  not  necessary  to  go  into  the  question,  whether 
theft  and  robbery  are  not  legally  distinguishable  in  point  of 
principle.  It  is  enough  that  there  is  a  uniform  and  inveterate 
practice  dealing  with  theft  and  robbery  as  distinct  offences. 
Suppose  theft  were  charged  in  the  major  proposition  of  the  In- 
dictment, and  the  circumstances  net  forth  in  the  ml  nor  amounted 
to  robbery  ;  or  suppose,  under  an  indictment  charging  theft, 
a  robbery  should  be  proved, — I  do  not  know  what  would  be 
done  in  snch  cases,  and  I  express  no  opinion  upon  them. 

As  to  the  question  of  aggravations  generally,  our  law  rests 
entirely  on  practice.  Previous  convictions  are  relevantly 
charged  as  an  aggravation  when  an  offence  of  the  same  nature 
Is  again  charged.  In  that  caw,  and  in  no  other,  the  criminal 
knows  that  the  previous  conviction  will  rise  up  against  him. 

As  to  the  aggravation  of  habite  and  repute,  to  which  allusion 
has  been  made  in  the  course  of  the  argument,  our  practice  is 
still  more  limited.  That  is  a  very  peculiar  species  of  aggrava- 
tion, depending  on  very  peculiar  principles  ;  and  I  should  be 
sorry  to  extend  It  farther. 

Lord  Cowan. — I  quite  concur  in  the  views  expressed  by  Lords 
Cockbum  and  Colonsay.  1  i*s<-rve  my  opinion  on  the  ques- 
tion, whether  it  would  be  relevant  to  charge  robbery  as  theft 
by  violence,  or  whether  a  charge  of  theft  could  be  followed  by 
a  conviction  if  the  facta  proved  shewed  that  it  had  been  com- 
mitted with  violence. 

Lord  Jiulice-Ckrk — I  was  very  anxious  to  have  this  question 
tried.  I  cannot  consider  this  as  a  mere  question  of  principle. 
It  is  a  question  as  to  the  usage  and  practice  of  this  Court.  In 
principle,  the  previous  character  of  the  panel  is  not  an  aggra- 
vation ;  neither  is  a  previous  conviction,  unless  It  be  a  pre- 
vious conviction  of  exactly  the  same  offence.  The  competency 
of  going  out  of  the  actual  facta  charged,  depends  wholly  on  the 
practice  and  usage.  We  have  always  held  that  this  particular 
crime  of  theft,  which  frequently  is  adopted  as  a  trade  or  means 
of  livelihood,  Is  different  from  robbery.  I  therefore  concur 
with  your  Lordship  in  sustaining  the  objection. 
Qtyection  sustained. 

For  Crown,  Sol.  Gen.  (Deas),  Tonng,  A.  D.— Crown  Agent— /br 

Panel  Falconer,  Ogilvy  ; Agent.— For  Fanth  M-Ltod  and 

Briggt,  Scott; Agent.— N.  Clerk.— (F.H.) 


DIGEST  OF  ENGLISH  CASES. 

Bolts  v.  Melliden — 20  Law  J.  Exch.  172. 
Commission  to  Examine  Witnesses  Abroad — Form  of  Oath— 
Foreign  Law. 
A  commission  was  sent  to  Pchloswig  to  examine  witness* 
there,  and  the  form  of  oath  for  commissioner  and  witnesM 
had  been  agreed  on  by  both  sides.  But  on  arriving,  it  »u 
found  the  laws  of  Schleswig  did  not  allow  snch  an  oath,  it* 
any  oath,  to  be  administered  except  by  a  native  burgomaster. 
The  commissioner  accordingly  took  the  examinations  without 
administering  any  oath  ;  but  each  witness,  before  answering, 
held  up  three  fingers,  which  was  the  usual  mode  of  swearing 
there.  The  Court  said,  they  had  no  authority  to  receive  uxh 
evidence  not  given  on  oath ;  but,  on  inquiry  into  the  laws  of 
Hchleswig,  issued  a  new  commission  to  native  bnrgom«un 
to  take  the  evidence,  and  without  requiring  these  to  be  them- 
selves sworn.  The  party  applying  for  this  commission  sstto 
Q  the  costs  of  the  other  party,  incurred  by  reason  of  ttx 
ire  of  the  former  commission. 

Bbbkinshaw  v.  Birmingham  and  Oxford  It.  Co.— 

20  Law  J.  Exch.  247. 

Hallway— Lands  Clauses  Act— Construction— 

Notice  to  take  Land — 

A  railway  company  served  the  usual  statutory  notice  to  tih 
plaintiff's  land,  but  went  no  further  in  the  matter.  Plaintiff, 
two  years  after,  in  terms  of  the  Lands  Clauses  Consolidation 
Act,  served  the  company  with  notice  to  proceed  lo  a  jury  but, 
or  pay  him  £4600,  the  price  be  himself  fixed;  and  as  tile  com- 
pany did  not  within  21  days  summon  a  jury,  he  sued  Ibtn 
for  this  amount,  contending  that  they  bad  already  IstwUM 
land  in  the  sense  of  §  68  of  8  Vict.  c.  IS.  The  Court  held,  that 
before  plaintiff  could  recover,  there  must  be  an  actual  taUag 
which  was  not  the  case  here. 

Black  v.  Jones — 6  Exch.  Rep.  213. 
New  Trial — Exceptions — Judge  Wrong  on  a  Collateral  Mutter. 
A  new  trial  was  asked  on  the  ground  of  mis- direction.  De- 
fendant e  counsel  contended,  that  a  witness  W.  ought  to  bsrt 
been  called  by  plaintiff,  but  the  Judge  told  the  jury,  thai  if 
W.  had  been  called,  he  would  not  have  been  a  competent  wit- 
ness for  plaintiff.  It  tamed  out  that  the  Judge  was  wrong  u 
to  the  competency  of  W.,  but  that  the  mistake  wss  not  ma- 
terial. A  new  trial  was  refuted:  Pollock  B.  saying—"  When* 
Judge  expresses  an  opinion  on  a  point  of  law  not  iaiiuirdiit.tr 
before  him,  but  merely  adverts  to  the  point  for  some  collsltnl 
purpose,  and  in  order  to  explain  and  give  effect  to  otltcr  en- 
deuce,  such  expression  of  opinion  cannot  be  made  the  wbj«* 
of  a  bill  of  exceptions,  which  can  only  be  tendered  in  rasp** 
of  those  matteis  of  law  on  which  a  Judge  is  bound  to  lustra* 


Attotuiey  General  v.  Napier. — 6  Exch.  Rep.  £1". 

Legacy-Duty — Domicile — Payment  of  legacy-duty  dtpntdt  ot  I* 
intcilaUt't  domicile. 
Captain  Napier,  a  British  born  subject,  serving  in  Bertffe 
jeaty's  army  In  India,  died  there  intestate,  and  his  widow  uul 
out  letters  of  administration  in  the  Ecclesiastical  Court  of  Bnn 
bay,  paid  his  debts,  and  invested  the  rest  of  the  estate,  wlit 
was  there  situated,  in  her  own  name,  for  herself  and  the  w 
of  kin.  In  a  year  and  a-half,  she  came  to  England,  and.  in  ■ 
der  to  get  f  02,  which  was  dne  to  her  husband  from  the  W 
Office,  took  out  administration  In  England.  The  Crown  mill 
on  her  to  pay  legacy  .duty  for  the  property  that  hail  been  ?'J 
ate  in  India,  as  well  as  on  the  £92.  The  Court  held  the  qosstfa 
definitively  settled  by  Thompson  v.  Advocate  General,  S  W 
App  Cases,  1,  that  she  must  pay  on  both. 


1852.] 
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19th  January  1852. 

Cocbt  OF  Exchequer — CandleHjis  Tibm  18G2. 

So,  109.— Thb  Advocate-Genebal,  Plaintiff,  t>.  The 

Collector  of  Poor-Rates  for  the  Abbey  Parish  of 

Paisley,  Defendant. 

Crown— Poor-Rates— Barrack  Ground— The  Croon  it  not  Haiti 

to  bt  aaetttdfor poor. rata  in  raped  of  barrack  ground. 

It  ins  moved  on  behalf  of  her  Majesty  last  term,  that 
the  assessments  for  relief  of  the  poor,  and  for  erecting  a 
poor-house,  dec,  made  on  the  Board  of  Ordnance,  for  the 
Paisley  barrack  ground,  should  be  quashed.  The  ques- 
tion was  argued  before  Lord  Rutherford. 
Judgment  was  delivered  this  day. 

lord  Rutherford — If  any  doubt  had  occurred  to  me  after 
hearing  the  argument  of  counsel,  I  should  hare  referred  this 
cue  to  the  whole  Exchequer  Judges;  hut  I  have  thought  it 
unnecessary  to  take  this  course,  being  satisfied  that  the  Case 
It  necessarily  ruled  by  the  decision  of  the  majority  of  the  Judges 
In  that  of  Garlocb,  January  27,  1845,  and  still  more  clearly  by 
their  unanimous  decision  in  that  of  the  Commissioners  of  the 
Police  of  Edinburgh,  January  22, 1850— both  reported  in  the 
Boston  Cases,  vol  xii.  p.  417,  dug. ;  tupra,  vol.  xxii.  p.  145. 

It  cannot  be  maintained  that  the  statute  of  the  6th  and  9th 
Vict  e.  83,  or  any  of  the  poor  law  statutes  now  in  force,  has 
either  expressly,  or  by  clear  intendment,  Imposed  assessment  for 
the  poor  "on  occupation,  use  or  possession  for  Her  Majesty's 
ne,  or  on  property  of  Her  Majesty,  or  on  property  used  for 
Her  Majesty."  It  was  became  no  express  enactment  to  that 
efiect  was  contained  in  the  Edinburgh  Police  Acts,  that  the 
■MMSDMnt  in  respect  of  the  Edinburgh  Post  office  was  quashed. 
The  tax  is  strictly  a  personal  tax.  The  judgment  applies  In 
terms;  and  the  grounds  of  judgment  as  given  by  all  the  Judges 
Id  that  case,  lead  necessarily  to  the  exemption  of  the  Crown. 
Ik  were  needless  to  repeat  those  here,  as  I  refer  to  and  adopt 
then.  I  bare  only  to  add,  that  I  think  these  decisions—  the 
k*  especially — neco*arily  overrule  the  cases  of  Bruce,  Noretn- 
Uf  28, 1810;  The  Kings  Barracks,  November  21,  1815;  and 
tit  one  of  the  Ordnance  Officers,  June  11. 1825,— the  last  being 
decided  by  a  majority  only  of  the  Division,  the  Lord  Justice- 
Clerk  and  Lord  Glcnlce  voting  In  the  minority.  In  so  far  as 
these  cases  relieved  the  Crown  from  liability  in  respect  of  the 
property  as  it  stood  Improved,  they  are  of  authority  for  the 
exemption  of  the  Crown ;  and,  considering  the  grounds  npon 
which  this  Court  has  more  recently  placed  the  general  exemp- 
tion of  the  Crown,  I  think  it  lmpcwible  to  maintain  liability, 
even  ts  limited  in  those  earlier  cases  in  the  Court  of  Session. 
If  the  Crown  be  liable  at  all,  it  must  be  liable  to  the  full  extent 
of  the  property  as  Improved  ;  and,  if  not  liable  to  the  full 
extent,  I  see  no  principle  for  any- restricted  liability. 

I  have  not,  on  the  one  hand,  gone  upon  any  specialty  as  to 
the  tax  being  levied  under  the  recent  act  of  parliament,  and 
not  under  the  former  state  of  the  poor-law ;  arid,  on  the  other 
hind,  I  think  the  counsel  for  the  defendant  failed  entirely  In 
•hewing,  that  there  was  any  peculiarity  in  the  case  of  assess- 
ment for  the  poor,  whether  considered  as  a  public  or  a  local 
tax,  or  that  there  was  any  analogy  between  this  case  and  the 
esse  of  telnds,  In  which  the  Crown  might  be  liable  to  the  titular 
« to  the  minister. 

Order  made  absolute. 

Ad  Lord  Advocate  (Moncreiff),  Sol-Gen.  (Deas) ;  William 
wauaeU,  W.8.  solicitor  to  the  Board  of  Ordnance,  Agent  — 
AH,  Inglis ;  Robert  Ainslle,  W.S.  Agent.— <J.  II.) 

24th  January  1852. 

Savons  Di vrsion. 

Ho.  110. — John  Collex,  W.8.,  Pursuer,  v.  Thomas 

Dykes,  Defender, 
Caution,  Bond  of— Belief,  Bight  of— Messenger— Diligence- 
Agent  and  Principal — A  party  agrnnd  whom  on  illegal  dili- 
fenet  had  bun  executed,  raited  an  action  of  damagtt  againit  thi 
Aerget  and  tit  metemger.  The  mtumgtr  died,  and  decree  cott- 
nltionis  causa  wot  pronaieneed  againel  Ate  rtprtttntativtt.  The 
easrsv  woe  found  liable  in  damage*,  and  decree  for  rxjunett  rat 
"'      name  of the  agent  ditburier.     Meantime  the  charger 

SCOTTISH  JURIST. 


leaving  raited  an  action  agaimt  the  mettenger't  cautioner,  the  latter 
ma  found  liable  to  Mm  for  all  the  apentei  incurred  by  him  in  the 
fird  action,  under  certain  deduction:  Thereafter,  the  charger  being 
bankrupt,  the  agent  dttburter  toed  the  mettenger't  cautioner  far  the 
ezpenxi  decerned  for  in  hie  name — Held,  1.  That  wider  the  bond 
of  caution  for  themeisen/jer,  the  cautioner  viae  liable  in  relief,  not 
only  to  tie  employer  of  the  vuttenger,  but  to  all  other  pertont  tuf- 
fering  lose  through  hit  fault,  and,  therefore,  to  the  party  agaiiitt 
Khom  the  diligence  had  been  executed.  2.  That  the  right  of  the  agent 
ditburier  to  recover  at  agattut  the  cautioner,  trot  not  limited  to  the 
turn  for  tc/iicA  the  taller  had  been  found  liable  to  the  charger,  but 
that  tit  cautioner  vat  liable  in  the  whole  operate  decerned  fur  in 
name  of  the  agent.  8.  That  the  cautioner  teat  not  entitled  to  tet  off 
agaimt  the  tame,  any  claim  ahich  might  be  acaiUiblc  against  the 
agent i  piinnpai. 

The  defender  was  cautioner  for  Baird,  a  sheriff-officer. 

Robert  Struthers  employed  Baird  to  charge  and  exe- 
cute a  poinding  against  M'Closkie,  Struthers'  debtor  in 
a  bill  for  £20. 

M'Closkie  suspended,  and  raised  actions  of  redaction 
and  damages  against  Struthers  and  Baird,  on  the  ground 
that  the  diligence  was  inept,  in  respect  that,  in  the 
copy  served  on  him,  the  charge  bore  to  be  at  the  instance 
of  James,  instead  of  Robert  Struthora.  The  actions 
were  conjoined. 

In  1837,  Baird  died.  The  parties  entitled  to  repre- 
sent, denied  representation,  end  decree  cognitioni*  causa 
was  taken  against  them  on  7th  December  1838. 

The  action  proceeded  against  Struthers.  It  was  tried 
bj  jury,  and  a  verdict  returned  for  Struthers.  The  ver- 
dict was  set  aside,  and  a  new  trial  granted,  on  27th  Feb- 
ruary 1840 — tupra,  vol.  lii.  p.  379. 

On  11th  July  1840,  Struthers  made  intimation  to 
the  defender,  as  cautioner  for  Baird,  of  the  proceedings 
which  had  taken  place,  calling  on  him  to  relieve  Stru- 
thers of  all  damages  and  expenses  sustained,  or  to  be 
sustained  by  Struthers  in  consequence  of  the  error  iu 
Baird 'b  writs. 

The  defender  declined  to  interfere  in  the  cause. 

The  second  trial  resulted  in  a  verdict  against  Stru- 
thers— damages  one  shilling.  He  was  found  liable  in 
expenses  to  the  amount  of  j£362;16:2J,  for  which  de- 
cree was  pronounced  in  name  of  the  pursuer,  as  agent 
diiburser.  Struthers  became  bankrupt,  and  was  seques- 
trated. 

Meantime  Struthers  had  raised  an  action  against  the 
defender,  concluding  against  him  as  stated  in  the  Lord 
Ordinary's  note. 

The  Court  decerned  (24th  June  1847)  for  payment 
of  the  bill,  and  of  the  expenses  in  the  action  at  M'Clos- 
kie's  instance,  up  to  7th  December  1838,  the  date  when 
decree  was  pronounced  against  Baird  s  representatives; 
but,  holding  that  the  defender  was  not  liable  in  respeet 
of  any  proceedings  between  that  date  and  the  date  of  in- 
timation to  him,  they  decerned  against  him  for  payment 
only  of  the  expenses  incurred  after  7th  December  1838, 
under  deduction  of  the  expenses  incurred  between  that 
date  and  11th  July  1840, — that  is,  of  the  expenses 
of  the  first  trial,  and  the  motion  for  setting  aside  the 
first  verdict. 

The  House  of  Lords,  on  appeal,  affirmed  the  judgment. 

The  present  was  an  action  for  payment  of  the  expen- 
ses decerned  for,  in  name  of  the  present  pursuer,  in 
the  case  M'Closkie  v.  Struthers. 

The  defender  then  raised  a  multiplepoinding,  in 
which  he  consigned  tbo  sum  found  due  by  htm  in  the 
action  at  Struthers'  instance,  lie  now  pleaded,  that 
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under  the  bond  of  caution,  he  was  liable  only  for  loss 
Buffered  by  the  employer  of  the  messenger,  and  not  for 
loss  suffered  by  any  one  else  in  consequence  of  the  mes- 
senger's fault.  But  even  if  he  were  liable  to  the  pur- 
suer in  such  a  demand,  Struthers"  creditors  hod  made  a 
like  claim,  and  the  question  thus  raised  fell  necessarily 
to  be  decided  in  a  multiplepoinduig.  At  any  rate,  the 
decree  in  name  of  the  pursuer  being  oue  pronounced  in 
an  action  against  Struthers  alone,  the  pursuer's  right  was 
necessarily  limited  to  that  of  Struthers,  and  the  pursuer 
cnuld  claim  from  a  third  party  only  what  Struthers 
himself  could  have  claimed.  So  far,  therefore,  as  the 
pursuer  sued  for  items  of  expense  for  which  the  defen- 
der had  not  been  found  liable  to  Struthers,  the  defen- 
der fell  to  be  assoilzied.  But  further,  the  ground  on 
which  the  defender  had  been  found  not  liable  to  Stru- 
thers for  the  items  in  question,  was  the  want  of  intima- 
tion. The  same  objection  applied  to  any  claim  for  them 
at  the  instance  of  the  pursuer. 

The  pursuer  pleaded — Under  the  bond  of  caution,  the 
defender  was  liable,  not  merely  to  Struthers,  but  to  all 
parties  suffering  loss  through  the  fault  of  the  messenger. 
M'Closkie,  therefore,  could  have  sued  the  defender  for 
these  expenses.  The  right  to  that  sum  had  passed  to 
the  pursuer,  and  he  was  entitled  to  recover  it  indepen- 
dent of  any  rights  in  other  parties. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

"  Finds  the  pursuer  entitled  to  the  expenses  sued  for,  under 
deduction  of  that  part  of  those  expenses  consigned  by  the  de- 
fender In  the  uiultiplepoinding  brought  by  the  defender,  and 
referred  to  in  the  record,  and  remibi  to  Mr.  Ad»m  Peterson, 
W.B.,  to  ascertain  the  sum  due  to  the  pursner  after  such  de- 
duction, and  to  report :  Quoad  ultra,  remit*  this  process  ob  con- 
tingtntian  of  said  process  of  multiplepoiuding,  presently  de- 
pending before  the  Lord  Ordinary  ;  reserving  all  questions  of 
expenses. 

"  Note. — This  case  has  arisen  from  circumstances  somewhat 
involved.  It  appears  to  the  Lord  Ordinary  to  depend  upon  a 
point  iu  itself  simple,  though  It  does  not  seem  to  bare  been  the 
subject  directly  of  judicial  decision. 

"  The  defender  (Dykes)  was  cautioner  for  Lockhart  Baird,  a 
messenger  and  sheriff  -officer.  The  bond  of  caution,  which  will 
be  found  fully  qnoted  in  the  record,  binds  Dykes,  as  cautioner 
and  surety,  that  Baird  shall  truly  andhtmuthj  exercise  the  office 
of  a  sheriff-officer  to  all  and  sundry  his  Majesty's  lieges  who 
might  employ  him  in  the  said  office ;  and  if  he  fail  therein, 
the  cautioner  binds  and  obliges  himself  to  pay  to  theptrem  or 
prrioni  wronged,  all  skaith,  damages,  and  expenses,  which  he  or 
they  may  happen  to  sustain  through  the  negligence,  fiaud,  or 
Informal  executions  of  the  Raid  Lockhart  Baiid. 

'*  Robert  Struthers,  creditor  in  a  bill  for  £20,  accepted  by 
M'Cloikie,  duly  protested  and  registered,  employed  Baird  to 
charge  M'Closkie,  and  thereafter  to  execute  a  poinding,  Baird 
returned  an  execution  that  appears  to  have  been  correct,  but, 
in  the  copy  charge  served  upon  M'Closkie,  there  was  the  ma- 
terial blunder,  that  James  Struthers,  instead  of  Robert  Struthers, 
was  inserted  as  the  creditor's  name. 

"  This  gave  rise  to  vaiious  judicial  proceedinga  In  particu- 
lar, M'Cluskie  brought  a  suspension,  which  was  passed  upon 
Caution,  and  afterwards  an  action  of  reduction,  im  probation, 
and  damages,  in  the  latter  of  which  be  called,  as  defenders, 
Etmthers  the  creditor,  and  Baird  the  sheriff-officer,  and  con- 
cluded for  reduction  of  the  execution  and  of  the  diligence,  and 
s  thereof,  and  for  damages.    These  actions  were  con- 
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position  to  the  charge  of  the  Judge.  This  verdict  was  set  esii!- 
and  a  second  trial  resulted  in  a  verdict  against  the  defeoo-T, 
withone  shillingof  damages.  The  Court  held  that  the  verdict 
carried  costs,  and  found  Struth en  liable  in  expenses,  which  were 
afterwards  taxed  and  decerned  for  to  the  extent  of  £882 :  16 :  -\, 
for  which  decree  was,  on  6th  Feb.  1849,  pronounced  in  favour 
of  the  present  pursuer  as  agent  diaburser. 

"During  the  dependence  of  these  proceedings — at  least  be 
fore  the  expenses  were  taxed,  or  decree  pronounced  in  Cullen'i 
favour — StrutherB  brought  an  action  against  the  present  defen- 
der (Dykes),  which  concluded  for  payment  of  the  sum  of  £3), 
contained  in  the  bill  •  for  £3  :  10s.,  slated  as  the  amount  of  ex. 
penscs  in  raising  and  executing  diligence ;  for  £400,  or  such 
other  sum, less  or  more, as  might  be  ascertained  tube  the  arsonist 
of  expenses  incurred  by  Struthers  to  his  agents ;  and  '  of  the 
sum  of  £1000  sterling,  or  such  other  sum,  lessor  more,  as  uiifht 
be  ascertained  to  be  the  amount  of  expenses  incurred,  or  in 
which  the  pursuer  (Struthers}  may  bo  subjected  to  the  said 
James  M'Closkie  or  his  agents.'  There  is  the  usual  conclusion 
for  the  experaes  of  that  process  The  libel  was  amended  to 
the  effect  of  rendering  the  conclusions  alternative  for  payment 
or  relief. 

"  This  action  at  Struthers'  instance,  against  the  present  de- 
fender, led  to  a  great  deal  of  litigation.  It  terminated  in  th.i« 
Court  by  a  Judgment  on  24th  June  1847,  which  is  fully  quoted 
In  the  record.  In  substance,  that  judgment  decerned  against 
Dykes  for  payment  of  the  bill,  and  for  the  expenses  in  the  ac- 
tion referred  to,  prior  to  7th  December  1838,  under  deduction 
of  tbe  expenses  of  a  first  suspension,  which  had  been  refn»d 
for  want  of  caution,  aud  of  a  first  action  of  reduction,  which 
hod  been  abandoned ;  but  it  further  found  the  defender  lia- 
ble in  all  tbe  expenses  incurred  after  the  said  7th  December 
1638,  under  deduction  of  the  expenses  of  the  first  trial,  so 
far  as  not  available  for  the  second  trial,  and  of  the  motion  for 
setting  tbe  first  verdict  aside.  Dykes  carried  the  judgment 
by  appeal  to  the  House  of  Lords ;  but  the  judgment  wss 
affirmed  with  costs  on  14th  August  I860,— the  Lord  Chan- 
cellor intimating,  that  he  thought  there  was  no  ground  for  de- 
duction of  the  expenses  of  the  first  trial,  and  of  the  motion  fiv 
setting  aside  tbe  verdict — though, as  there  was  no  cross  appeal, 
he  could  not  take  the  question  into  consideration,  with  tbe  view 
to  remedy.  The  judgment  of  the  House  of  Lords  has  been 
applied  in  this  Court,  and  tinder  the  Judgment  as  bo  affirmed, 
the  expenses  of  the  action  M'Clcskie  against  Struthers  have 
been  restricted,  as  regards  Struthers'  demand,  by  giving  effect 
to  the  deductions  allowed  by  the  judgment  of  June  24,  1647. 

"  Tbe  present  action  was  served  on  the  10th  of  March  1851. 
The  defender  (Dykes)  has  since  brought  a  multiplepoinding, 
signeted  tbe  0th  of  April  1851,  in  which,  founding  upon  Stru- 
thers' sequestration  and  various  arrestment*,  hu  has  now  con- 
signed the  sum  found  due  by  him  in  tbe  action  against  him  at 
Struthers'  instance. 

"The  present  action  at  Cullen's instance,  upon  the  narrative 
of  all  those  facts  and  previous  proceedings,  concludes  against 
Dykes  for  payment  of  the  expenses  for  which  the  pursuer  holds 
decree  asagentdisburser  in  the  action  at  M'Closkie's  instance; 
and  it  may  be  convenient,  fur  the  consideration  and  disposal 
of  the  cose,  to  consider  those  expenses  in  separate  parts,  the 
one  including  the  expenses  for  which  the  defender  (Dykes)  was 
found  not  liable  to  Struthers;  and  tbe  other,  those  expenses 
for  which  he  (Dykes)  was  found  liable,  and  which  be  baa  now 
consigned  in  the  multiple  poinding. 

"  The  Lord  Ordinary  is  of  opinion,  that  under  tha  bond  of 
caution,  the  defender  is  not  liable  to  the  pursuer  dirrttly  and 
in  Aii  mm  right.  If  decree  had  gone  out  in  M'Closkie's  name, 
or  if  this  pursuer  had  simply  a  demand  against  M'Closkie,  the 
pursuer  could  not  have  qualified  any  injury  or  damage  in  re- 
spect of  the  sheriff- officer's  negligence,  and  would  not  have 
been  in  a  different  situation  from  any  other  of  M'Closkie's  cre- 
ditors. But  it  is  apprehended,  and  does  not  appear  to  be  seri- 
ously disputed,  that  M'Closkie,  for  those  damages  and  expenses 
to  which  he  was  found  entitled,  bad  Ills  remedy,  not  against 
Baird  only,  against  whose  representatives  he  holds  decree  cog- 
mtionu  tatua,  but  also  against  the  defender  (Dykes),  Baird 's  cau- 
tioner. The  bond  of  caution  which  is  granted  as  the  condition 
of  the  she  riff- officer' s  right  to  exercise  his  official  powers,  and 
for  the  security  of  the  public,  must,  it  is  apprehended,  give  re- 
medy to  all  persons  who  sustained  damage  through  his  wrong; 
and  if  a  patty  be  imprisoned,  or  have  his  goods  arrested  or 
poinded  by  a  sheriff-officer  upon  diligence,  for  the  accuracy  of 
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which  the  sheriff-officer  is  responsible,  there  seems  no  legal 
pound  upon  which  the  cautioner  can  avoid  liability.  Mac- 
Cloakie.  therefore,  it  is  presumed,  mij;ht  have  proceeded  against 
the  defender  (Dykes),  the  cautioner  of  Bnlrd  the  sheriff-officer. 
Then  the  question  comes  to  be,  whether  the  pursuer  (Cullen), 
not  simply  as  agent  of  M"Cloakle,  but  as  holding,  in  his  own 
name,  decree  for  expenses  as  agent  disburser  in  the  action  of 
damages,  at  M'CloskJe'e  instance,  against  Struthers  and  the 
iheria- officer,  is  not,  in  so  far  as  regards  those  expenses,  in  the 
same  situation  as  M'Closkie,  or  in  a  better  situation,  and  en- 
titled at  least  to  the  same  remedy.  To  the  Lord  Ordinary  it 
humbly  appears  that  the  late  Mr.  Bell  states  the  matter  cor- 
lecll/,  that  an  agent,  especially  where  he  has  taken  decree  in 
bit  own  name,  must  be  considered  not  simply  as  the  judicial 
usgnee  of  his  employer  for  those  expenses,  but  as  atiignu  m'<4 
pm£a!  privileges,  against  whom  many  exceptions  shall  not  be 
competent,  that  would  be  competent  against  an  assignee;  and, 
u  stated  by  Mr.  Bell,  (Com.  vol.  if.  p.  35,  el  kj.  ;  see  also  Clark 
i.  Duncan,  Dec.  3,  1833),  on  the  authority  of  several  cases,  an 
agent,  even  where  be  has  not  bad  the  precaution  of  taking  de- 
cree in  bisown  name,  has  been  found  preferable  to  creditors — 
itaigneesand  arresters — of  the  party  holding  the  decree,  when 
the  agent  lias  iuterpelled  before  payment. 

"  It  was  contended  before  the  Lord  Ordinary,  that  the  right 
snd  remedy  of  the  agent  under  his  decree  were  good  only  as 
against  the  immediate  parties  to  the  suit,  but  did  not  extend 
against  the  cautioner  of  the  party  found  liable  in  expenses, 
ercn  where  it  could  not  be  denied  that  the  agent's  employer, 
and  in  whose  right  the  agent  stood  by  his  decree,  would  have 
hid  a  remedy  against  the  cautioner.  No  sufficient  ground  or 
authority  has  been  stated  to  the  Lord  Ordinary  to  support 
•uch  a  restriction.  A  cautioner  in  a  suspension,  it  is  thought, 
would  be  clearly  liable,  not  only  to  the  opposite  party,  hut  to 
lis  sgent  holding  decree  for  expenses  in  his  own  name.  Could 
H  be  doubted  that  the  cautioner  for  a  judicial  factor,  against 
whom,  for  dishonesty,  a  decree  passed  In  favour  of  a  claimant 
*ith  expenses,  would,  undsr  a  bond  for  the  honesty  of  the 
tutor,  be  liable  for  expenses,  not  only  to  the  successful  claim- 
sot,  bat  to  his  agent  holding  decree,  as  the  judicial,  and,  it 
ftmiybe  termed,  nettwort/ assign  co  of  his  employer;  ntentary, 
in  the  sense  that  the  claimant  could  not  refuse  to  assign  to  the 
•gent,  or,  what  is  the  something,  object  to  decree  in  the  agent's 
0"o  name?  The  authorities  referred  to  seem  to  justify  what 
is  now  stated  ;  and  the  cases  finding  that  on  agent,  even  with- 
out decree,  can  Interpol  before  payment,  as  against  creditor! 
of  his  own  party,  though  holding  assignation  or  diligence,  are 
s  strong  application  of  the  same  principle.  This  cose  does  not 
turn  upon  the  bond  covering  the  claim  of  the  agent  ns  a  party 
Injured,  but  upon  the  agent's  right ;  being  a  claim  of  expenses 
under  an  assignation,  completed  by  the  decree  itself-  -judicial, 
and  requiring  no  intimation. 

"Hut  it  was  strongly  contended  that  there  had  been  no  in- 
timation to  the  present  defender,  of  the  proceedings  at  Moc- 
Ckskie's  instance  against  Struthera,  In  which  the  expenses  now 
In  question  were  incurred,  and  in  which  the  pursuer  (Cullen) 
got  the  decree  which  he  founds  upon. 

"  Bo  far  ta  regards  that  part  of  those  expense*  found  dne  to 
fitmthers  In  his  action  against  the  present  defender,  there  can 
be  no  question.  The  point  is,  whether,  with  respect  to  the 
Mber  part  of  the  expenses  now  more  immediately  under  con- 
side  ration,  Dykes  can  plead  against  M'Closkie  what  he  pleaded 
successfully  against  Struthera.  Was  M'Closkie  under  obliga- 
tion to  intimate  to  Dykes  1  Struthers,  as  the  employer  of  the 
sheriff-officer,  and  sought  to  be  found  liable  in  damages,  might, 
hi  order  to  preserve  his  relief  against  the  cautioner,  be  under 
some  obligation  of  intimation  ;  but  it  does  not  appear  that  the 
Mine  duty  applied  to  M'Closkie.  Did  he  lose  hia  recourse 
against  the  cautioner  to  any  extent  by  failure  either  to  include 
the  cautioner  in  the  action,  or  by  failure  to  intimate  to  the 
cautioner  f  The  case  of  M'Pherson  against  Campbell,  May  19, 
1836,  to  which  the  defender  referred,  must  be  considered  with 
reference  to  what  was  decided  and  indicated  in  the  case  of 
Struthers,  here,  and  in  the  House  of  Lords.  But  none  of  those 
met  seem  to  Hi  any  duty  upon  M'Closkie,  and  the  Lord  Or- 
dinary does  not  understand  that,  in  the  action  at  Struthers' 
instance  against  the  present  defender,  any  point  was  taken 
in  respect  of  M'Closkie's  failure  to  intimate  the  action.  It 
cannot  be  said  that  M'Closkie  was  guilty  of  rash  litigation, 
or  of  litigation  which  could  have  been  avoided,  when  he  ob- 
jected to  the  flat  verdict,  which  was  against  him,  and  was  suc- 


cessful in  obtaining  a  second  verdict,  which  carried  costs.  If 
M'Closkie  was  not  hound  to  intimate  the  action  at  its  com- 
mencement, it  would  seem  idle  to  require  that  M'Closkie  or 
his  agent  should  have  Intimated  a  verdict  against  him,  under 
which  M'Closkie  could  recover  nothing.  Independently ,  there- 
fore, that  the  case  here  is  between  different  parties,  and  that 
there  is  no  plea  of  ret  judicata,  or  of  any  judgment  directly  de- 
ciding the  Question,  the  Lord  Ordinary  finds  no  ground  on 
which  he  can  grant  against  the  pursuer,  holding  decree  as  agent 
disburser  of  M'Closkie's  costa,  the  deduction  which  was  granted 
against  Struthers  in  the  action  at  Struthers'  instance. 

"  The  rest  of  the  expenses — that  part  of  them  found  duo  to 
Struthers  in  his  action — stands,  in  respect  of  the  multiplepoind- 
ing,  in  a  different  state,  ns  appears  to  the  Lord  Ordinary.  Ho 
thinks  Dykes  was  entitled  to  bring  that  action,  which  accord- 
ingly has  been  sustained,  as  there  was  a  fair  case  of  double  dis- 
tress, and  that  the  claim  by  Struthers'  trustee,  or  an  eating 
creditors,  could  not  be  competently  tried  here.  So  for,  there- 
fore, the  Lord  Ordinary  is  inclined,  hoc  itaiu,  to  remit  this  ac- 
tion to  the  multiptepoinding." 
The  defender  reclaimed. 

Lord  Jiutia-CUrk.— it  cannot  be  contended  that  M'CIoskio 
was  bound  to  have  called  Baird's  cautioner.  The  party  against 
whom  illegal  diligence  has  been  done,  is  not  bound  to  find  out 
the  cautioner  of  the  messenger  by  whom  it  was  done.  When  he 
has  got  his  decree  In  respect  of  the  illegality  of  the  diligence,  it 
is  then  he  looks  out  for  the  parties  answerable  therefor.  Now, 
what  was  the  judgment  in  M'Closkie's  case  f  It  was  a  judg- 
ment in  favour  of  a  party  wronged  by  a  faulty  diligence,  in  an 
action  against  the  creditor  causing  the  diligence  to  be  done, 
in  which  the  messenger  was  called.  No  doubt  Struthers  suf- 
fered from  the  messenger's  mistake,  and  was  therefore  en- 
titled to  go  against  his  cautioner;  but,  under  the  terms  of  tho 
bond,  It  is  clear  that  a  liability  is  created  in  the  cautioner,  not 
only  to  the  employer,  but  to  any  one  of  the  lieges  who  may 
suffer  injury  from  the  mult  of  the  messenger.  M'Closkie  cer> 
tainly  suffered  wrong,  and  hie  right  to  go  against  the  cautioner 
is  clear.  But,  then,  part  of  the  loss  which  he  sustained  was 
these  expenses,  and  decree  for  them  was  given  in  name  of  hi* 
agent  Cullen.  Now,  it  was  said,  iu  the  first  place,  that  the 
right  of  the  agent  disburser  is  only  a  right  to  intercept  the 
money  to  be  paid  by  .the  opposite  party  In  tbat  cause  ;  aud  it 
was  given  as  a  reason  why  the  agent  coulduot  be  held  to  have 
a  right  to  recover  these  expenses  from  any  one  else,  that  if  ho 
had  such  a  right,  he  would  also  be  liable  to  claims  of  set-off  at 
the  Instance  of  those  parties.  But  that  does  not  follow.  The 
ground  of  the  pursuer's  claim  here  is,  that  he  has  obtained  right 
to  that  sum  which  M'Closkie  is  entitled  to  recover  from  Stru- 
thers. No  doubt  the  only  party  decerned  against,  is  Struthers. 
But  that  has  nothing  to  do  with  the  question,  whether  or  nut 
the  sum  which  Struthers  has  to  pay  is  carried  to  Cullen.  Cullen, 
then,  has  a  right  to  recover  from  Dykes,  and  be  raises  this  ac- 
tion, in  which  what  he  says  is,  "  Tou  arc  liable,  as  cautioner 
for  Balrtl,  to  pay  that  sum  for  which  decree  has  been  given  at 
M'Closkie's  Instance,  which  decree  I  hold."  I  do  not  see  the 
least  difficulty  in  the  cose. 

Lord  Mcdwyn. — I  concur.  Dykes  Is  responsible  to  M'Closkie 
as  well  as  to  Struthers,  and  Cullen  is  in  the  same  position  as 
M'Closkie. 

Lord*  Coddmrn  and  Murray  concurred. 
The  defender  now  pleaded,  that  against  the  sum  found 
due  by  him  to  the  pursuer,  he  was  entitled  to  set  off  the 
amount  of  the  bill  due  by  M'Closkie,  with  the  interest 
thereon. 

The  pursuer  answered — This  was  just  reviving  the  plea 
which  the  defender  had  raised  before,  and  which  the  Court 
had  in  fact  overruled,  that  the  pursuer's  right  was  to  bo 
limited  by  the  rights  of  other  parties. 

The  Court  adhered; — 
"  And  in  regard  to  the  point  raised  by  the  reclaimer,  »i  to  the 
deduction  of  the  amount  of  the  bill,  with  interest,  due  to  Stru- 
thers, which  the  reclaimer  maintain*  he  is  entitled  to  state,  to  a 
certain  amount,  as  a  set-off,  in  the  circumstances,  against  tlio 
respondent'!  right  under  the  decree  in  his  name  for  expense*, 
find  that  the  sum  in  the  decree  U  for  the  expenses  of  a  litiga- 
tion to  set  aside  the  diligence  of  a  messenger,  for  whoso  acts  the 
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reclaimer  was  cnutioner,  ami  that  such  expenses,  not  being  open 
to  inquiry  a*  to  amount  when  lined,  the  riglit  of  the  agent  di»- 
Wrser  for  the  amount  of  the  same,  against  the  cautioner  liable 
for  the  Mime  aa  a  fl'eil  Bum.  is.  in  regard  to  tuch  plea  oT  set-oft, 
to  he  taken  an  co  extensive  with  the  claim  under  anch  a  decree 
against  the  defender  in  the  original  cause,  or  as  against  a  cau- 
tioner for  the  expenses  of  process  :  Therefore,  repel  this  claim 
of  deduction  aa  not  competent  against  the  right  of  the  respon- 
dent, under  the  decree  he  has  obtained  in  his  own  name,  and 
fur  his  own  behoof,  to  the  said  amount  of  expenses,  as  agent 
rtisburser  thereof;  and. with  this  finding,  remit  lo  the  Lord  Or- 
dinary to  proceed  further  under  his  Lordship's  interlocutor." 

Lord  Ordinary.,  Itiitherfurd. — Act.  Lord  Adv.  (Moncreiflf), 
Dean  of  Fncultv  (Anderson),  Bnchnnan ;  Party  Agent. — All. 
Inglis,  Young;  T.ockhart,  Morton,  Whitehead  and  Greig,  W.H. 
Aatnts.— (W.Q.T.) 


2~th  January  1852. 
First  Division. 

No.  111. — Mrs.  Jase  Douglas  Boswell,  Claimant,  v. 
James  Ooilvie  (Cuming's  Trustee),  Respondent. 

Trnst  Settlement- Substitute-Conditional  Inst  i  lute-Con  atntc- 
tion — A pirty  whose only  ehild.ason, had  predeceased  him,  leaving 
a  ton  and  several  daughter!,  txtcuted  a  mortis  causa  settlement,  by 
which  he  conveyed  hie  whole  property  to  trustees,  directing  them, 
after  payment  of  debit,  to  lay  out  and  empfoy  the  residue  for  Q, 
hit  grandton,  and  the  heirt  of  G't  body,  till  he  or  they  should 
attain  majority,  when  they  were  to  denude  in  hit  or  their  favour, 
and  failing  of G  or  hit  iuve,  inch  residue  teat  to  pertain  to  any 
posthumous  ton  of  the  trailer  i  ton,  (who  never  existed),  at  hie  or 
the  heirt  of  kit  body  attaining  majority  ;  and  failing  him  with- 
out  lawful  issue,  to  the  trutter't  granddaughter!,  equally  among 
them.  By  a  codicil,  the  fruiter  declared,  that  failing  heirs-male  of 
hit  son's  body,  and  the  succession  opening  to  the  heirt-femalt  of  hit 
body,  the  residue,  instead  of  pertaining  to  hit  granddaughter* 
equally,  ihould  pertain  to  the  tldett  heir-female — the  eldett  heir- 
female,  through  the  whole  courts  of  tuecettion,  succeeding  altcayt 
without  diviiion.  G,  the  grandton,  survived  the  fruiter,  attained 
majority,  and  died  intestate  without  issue,  the  trustees  never  having 
denuded  in  his  favour- — Held  that  the  trust-estate  had  not  vetted 
absolutely  in  G,  and  that  hit  eldest  sister  succeeded  lo  the  tame,  and 
not  the  hari-at-lau  of  G. 

Trust  Sett  lumen  t — Fee  and  Liferent — Accumulation — Bonus — 
A  parly,  by  mortis  cansa  settlement,  conveyed  hit  whole  property  to 
trustees,  directing  them,  after  payment  of  debit  and  legaciet,  to  lay 
out  and  employ  the  residue  for  the  use  and  behoof  of  his  grandson, 
in  such  way  and  manner  as  might  seem  most  expedient  to  them,  till 
he  attained  majority,  ithen  they  were  to  denude  in  his  favour.  Pari 
of  the  trust  estate  consisted  of' bank  stock.  The  truster  died  while 
his  grandton  was  in  minority.  The  trustees  maintained,  that  dur- 
ing hit  minority,  the  surplus  of  the  annual  proceeds  of  the  estate, 
after  making  a  proper  allowance  for  the  education  and  maintenance 
of  the  heir,  fell  to  be  accumulated  as  part  of  the  capital  of  the 
estate — Held,  tUre  being  no  direction  la  accumulate,  thai  the  whole 
annual  proceeds  of  the  residue,  after  paying  debts  and  legacies, 
previout  to  as  well  at  after  majority,  fell,  to  be  paid  to  the  grand- 
ton,  including  bonuses  on  lit  slock  declared  and  paid  during  Ids 

The  late  William  Cuming,  banker  in  Edinburgh,  had 
one  child,  Thomas,  who  died  in  March  1786,  leaving  a 
widow,  Mrs.  Janet  Chalmers  or  Cuming,  one  son  George, 
and  several  daughters,  of  whom  five  survived. 

On  the  19th  of  the  same  month,  William  Cuming 
executed  a  trust-deed  and  settlement,  whereby  he  con- 
veyed to  trustees,  of  whom  the  respondent  was  the  sur- 
vivor, the  whole  estate  and  effects  which  should  belong 
to  him  at  his  death. 

The  purposes  of  the  trust  were,  that  the  trustees 
should,  first,  pay  debts — 

'•  Seeondly,  That  they  shall  pay  to  each  of  the  children  of  the 
mid  Thomas  Cnming,  my  son,  other  than  the  heir-male  of  his 
t*Kly,  the  aum  of  £1000  sterling,  at  the  first  term  of  Whitsun- 
day or  Mirtinma*  after  my  decease,  with  the  legal  interest 
thereafter  till  payment." 


The  last  purpose  (which,  inter  alia,  had  reference  to 
posthumous  issue)  is  quoted  in  the  Lord  Ordinary's  note. 

On  li2d  March  1788,  Mr.  Cuming  executed  a  codicil 
to  this  deed,  as  follows: — 

"  I,  the  before  designed  William  Cuming,  do  hereby  declare, 
that  failing  heirs-male  of  my  son's  body,  and  the  succcraioa 
opening  to  he  its- female  of  his  body,  that  then,  in  place  of  tha 
said  residue  of  my  estate  and  effects  pertaining  to  the  daugh- 
ters of  the  said  Thomas  Cuming  my  son,  equally  among  them, 
as  provided  by  the  foresaid  disposition,  the  same  shall- solely 
pertain  to  the  eldest  heirs-female  of  the  said  Thomas  Cuming, 
and  their  issue,  the  eldest  heir-female,  through  the  whole  course 
of  succession,  succeeding  always  without  division,  and  seclud- 
ing heirs  portioners,  and  they,  as  well  as  the  heir-male,  bear- 
ing and  using  the  name  and  arms  of  Cuming  ;  and  with  these 
and  the  other  conditions  expressed  In  the  preceding  disposi- 
tion, the  before  mentioned  trustees  are  accordingly  to  denude 
upon  such  heir  attaining  to  the  age  of  majority,  in  such  form 
of  settlement,  and  under  such  clauses  and  conditions,  for  carry- 
ing my  intentions  into  execution  effectually,  according  to  the 
law  of  Scotland,  as  to  them  may  seem  moat  proper,  and  as  I 
could  havedooe  myself,— hereby  putting  them,  in  that  respect, 
in  my  own  place,  and  with  the  same  powers  that  belong  tome." 

Mrs.  Thomas  Cuming  had  no  posthumous  child. 

On  23d  February  1790,  Mr.  Cuming  executed  a 
second  codicil,  as  follows : — 

'■I  hereby  declare  it  to  be  my  Intention,  and,  failing  ay 
grandson  George  Cuming,  and  the  heirs  of  his  body,  I  bcretiy 
give  to  each  of  my  granddaughters,  (except  the  eldest  at  tit 
time),  who  shall  survive  me,  and  the  heirs  of  their  bodii*, 
£4000  sterling,  over  and  above  the  aum  of  £1000  sterling 
which  I  have  appointed  for  them  by  my  preceding  deed,  and 
which  sam  of  £4000  stalling  shall  bear  interest  to  each  of 
them  from  the  failure  of  my  said  grandson  and  bis  said  heirs; 
and  I  recommend  it  to  my  said  trustees  to  see  to  the  execu- 
tion thereof  accordingly  *,  and  consent,  as  above,  to  the  regis- 
tration," &c. 

William  Coming  died  in  March  1790,  leaving  a  large 
fortune,  which  consisted  chiefly  of  personal  estate. 

George  Cuming  attained  majority  on  21st  May  1739, 
and  died,  unmarried  and  intestate,  on  30th  April  1811. 
He  never  called  on  the  trustees  to  denude  in  his  favour, 
and  they  held  the  estate  during  bis  lifetime.  During 
his  minority,  tbey  furnished  him  with  the  means  of  main- 
tenance and  education  out  of  the  annual  proceeds  of  tbe 
estate,  carrying  the  surplus  each  year  to  capital;  and 
after  his  attaining  majority,  they  accounted  to  him  regu- 
larly for  the  annual  proceeds  on  the  capital,  as  accumu- 
lated at  the  date  of  his  majority. 

Part  of  the  estate  of  the  truster  consisted  of  stock  of 
the  Bank  of  England  and  of  the  Bank  of  Scotland.  On 
26th  March  1799,  the  Bank  of  Scotland  ordered— 

"  That  an  extraordinary  dividend  or  bonus  be  given  to  the 
pioprietors  holding  stock  upon  the  1st  June  next,  by  transfer- 
ring to  them  part  of  the  bank's  interest  in  the  five  per  cents., 
1797,  at  the  rate  of  £6,  of  the  £5  per  cents,  fur  each  share  of 
the  Bank  of  Scotland's  ptock ;  or,  in  the  option  of  the  proprie- 
tor, that  the  bank  shall,  in  lien  thereof,  pay  to  him  the  selling 
price  of  tbe  said  five  per  cents.,  as  per  Lloyd's  list,  tbe  first 
transfer  day  after  the  1st  of  June,  at  the  bank's  office  in  Edin- 
burgh ;  and  that  a  aura  equal  to  the  tonus,  to  be  ascertained 
as  above,  fatting  to  such  propiieton  aa  are  in  arrear  to  the 
bank  on  their  stock  account,  shall  be  applied  towards  the 
extinction  of  the  arrear  due  by  such  proprietor,  and  that  at 
the  same  time  that  the  bonus  is  given  and  executed." 

On  9th  April  1799,  the  Bank  of  England  passed  a 
resolution  as  follows : — 

"That  a  participation  of  the  sum  of  £1, 126,000  of  the  lite 
annnl  ties,  standing  in  the  name  of  the  Governor  and  Company 
of  thii  Bank  of  England,  be  made  among  the  present  proprie- 
tor* of  hank  stock  pro  rata,  according  to  their  respective  ints- 
reeta,  In  order  to  complete  a  participation  of  ten  pounds  per 
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cent  of  the  said  annuities  on  the  capital  of  bank  stock ;  and 
that  the  transfer  thereof  be  mails  on  the  1st  day  of  June  next." 

The  bonuses  paid  under  these  resolutions,  in  respect 
of  the  trust  stock,  were  carried  by  the  trustees  to  the 
capital  of  the  estate.  Iu  1801  and  1802,  additional 
bonuses  were  paid.  These  the  trustees  paid  to  George 
Cuming  as  part  of  the  annual  proceeds. 

On  George  Cuming's  death,  the  trustees,  holding  that 
the  estate  fell  to  Mrs.  Leslie  Cuming,  his  eldest  sister, 
continued  to  paj  the  annual  proceeds  to  her. 

In  1829,  the  trustees  invested  the  greater  part  of  the 
property  in  the  purchase  of  land,  and  thereafter  raised 
the  present  action  of  exoneration  and  multiplepoinding, 
in  which  the;  produced  a  deed  of  conveyance  to  Mrs. 
Leslie  Cuming,  in  the  form  of  a  strict  entail. 

Mrs.  Cuming,  as  a  claimant  in  the  multiplepuinding, 
maintained  that  the  trustees  were  bound  to  denude  in 
her  favour,  free  from  any  restrictions  except  those  con- 
tained in  the  deeds  of  1788. 

The  Court  sustained  Mrs.  Cuming's  plea,  and  a  con- 
veyance was  executed  in  her  favour  in  terms  of  the 
judgment — (Cuming's  Trustees,  10th  July  1832.) 

Thereafter  the  claimant,  as  representing  Lady  Bos- 
well,  another  of  George  Cuming's  sisters,  made  appear- 

She  pleaded — 1.  That  on  a  sound  construction  of  the 
settlements,  the  succession  to  the  residue  of  the  trust- 
estate  was  conferred  on  the  eldest  daughter  of  Thomas 
Cuming,  and  the  other  heirs-female  in  their  order,  only 
in  the  event  of  George  Cuming  predeceasing  majority. 
That  residue,  on  his  attaining  majority,  vested  absolutely 
in  him,  and,  on  his  death  intestate,  it  descended  to  his 
legal  representatives.  2.  That,  at  any  rate,  the  whole 
annual  proceeds  of  the  estate,  during  George  Cuming's 
lifetime,  belonged  to  him.  Accordingly,  the  annual  pro- 
duce during  his  minority,  so  far  as  not  applied  for  bis 
behoof, — and,  on  the  same  principle,  the  bonuses  declared 
in  1799, — fell  to  be  accounted  for  as  part  of  his  executry. 

Mrs.  Boswell  claimed — 
"  to  be  preferred,  firit,  to  the  extent  of  one  fifth  share  of  flip 
whole  residue  of  the  trust-estate,  in  the  hands  of  tbe  miners  at 
tho  death  of  George  Cuming  in  1811.  at  least  of  such  portion 
of  the  residue  as  was  not  heritable,  and  of  one  fifth  of  the  pro- 
ceeds of  what  may  have  been  heritable,  with  the  accruing 
interest  and  accumulation  thereof;  or,  second,  and  at  all  events, 
assuming  the  residue  to  have  been  destined  to  the  eldest 
daughter  of  Thomas  Cuming,  to  one  fifth  of  the  annual  profits 
anil  proceeds  of  the  trust-estate  which  accrued  during  the  whole 
period  of  George  Cuming's  life,  including  the  period  of  his 
minority,  as  also  of  the  bonuses  on  the  bank  stock  declared  by 
tlit-  banks  in  1799.  iu  so  far  as  the  same  were  not  accounted 
for  to  George  Cuming  by  the  raisers." 

The  defender  having  denied  his  liability  under  either 
bend  of  the  claim,  tho  Lord  Ordinary  ordered  cases. 

The  claimant  pleaded — 
1.  Looking  at  the  terms  of  the  several  deeds,  it  was  clear 
that  there  was  no  proper  substitution  created  in  favour  of  tho 
•laughters  of  Thomas  Cuming,  hut  that,  upon  George  Cum- 
ing's survivance  of  majority,  the  trust-estate  became  bis  in 
absolute  right,  and,  at  his  death  without  issue,  of  his  body, 
descended  to  his  heirs  ab  intutata.~-  Glasgow's  Trustees  v. 
Allan,  1st  Sept  1835.  2  It  wosnodoubt  true  thatthc  trustees 
were  not  to  denude  of  the  residue  till  George  Cuming's  ma- 
jority, and  that  up  to  that  date  they  had  discretionary  powers 
as  to  tbe  mode  of  investing  it ;  but  they  had  no  discretion  to 
the  effect  of  depriving  him  of  the  annual  proceeds  of  tbe  funds 
so  invested.  On  the  contrary,  the  express  object  of  the  invest- 
ment directed  to  be  made,  was,  that  the  proceeds  might  ha 
devoted  to  the  use,  and  for  behoof,  of  George  Cuming.    If 


so,  to  permit  of  the  annual  proceeds  of  the  estate,  accruing 
after  the  grantor's  deatli,  being  included  within  his  instruc- 
tion 6  us  to  the  permanent  Investment  of  the  residue,  thele 
must  lie  express  directions  to  that  effect.  Here,  there  was 
not  only  no  direction  as  to  accumulation  of  interest  and  pro- 
fits, but  thu  expressions  of  the  deeds  clearly  indicated  an  oppo- 
site purpose—Stair,  10th  June  1827,  House  of  Lords ;  Camp- 
bell, 17th  May  183b  i  Howat,  17111  I'' eh.  1898.  3.  George  Cum- 
ing was  entitled  to  the  bonuses  declared  in  1799.  The  Court, 
on  the  supposition  thnt  the  succession  opened  to  her,  held, 
with  regard  to  a  bonus  which  accrued  on  the  Bauk  of  Scot- 
land stock  subsequent  to  George  Cuming's  death,  that  it  fell 
to  Mrs.  Leslie  Cuming,  on  the  ground  that  she  was  not  life- 
rcntrix,  but  limited  liar.  And  the  trustees  themselves  had 
admitted  this  principle,  for  they  had  puid  over  to  George  Cum- 
ing the  bonuses  accruing  after  bis  attainment  of  majority.  Jt 
would  make  no  difference,  so  fur  as  his  right  was  concerned, 
whether  they  accrued  before  or  after  his  majority.  But,  in 
fact,  although  declared  before,  neither  of  the  bonuses  were 
payable  until  George  Cuming's  majoiity  ;  so  that,  even  in  the 
trustee's  view,  he  was  entitled  to  them,  for  the  question  must 
necessarily  depend  on  the  period  when  the  payments  were  to 
become  available. — Cuming's  Trustees,  2till)  Feb.  1824;  l'C., 
2  Shaw,  713.     Thomson  r.  Lyall,  18tb  Sov.  1836. 

The  respondent  pleaded — 
1.  Under  the  terms  of  the  deeds,  it  was  cteur  that  the  succes- 
sion of  the  daughters  was  nut  to  he  dependent  on  George 
Cuming  predeceasing  majority.  Substitution  was  not  to  he 
evacuated  by  his  attaining  majority  ;  but  even  on  his  doing 
so,  George  was  to  take,  not  as  an  absolute,  or  unfettered  pro- 
prietor, but  under  prohibitions  against  alienation  and  altera 
lion  of  the  order  of  succession.  This  bad  been  already  de 
cided  in  Cuming's  Trustees  n.  Cuming— See  also  IUmsny,  23d 
Nov.  1838.  2.  There  was  no  authority  for  holding,  that  a  di- 
rection to  accumulate  during  a  minority  might  not  be  infer- 
red. The  cases  referred  to  by  the  cluimaul  were  none  of  them 
cases  in  which  the  period  tor  denuding  was  postponed.  But 
here  it  was  postponed  til!  the  majority  of  a  particular  person. 
Till  that  period  arrived,  it  could  not  be  known  to  whom  the 
surplus  of  the  annual  proceeds  during  his  minority  would  full 
to  ha  paid.  What,  then,  was  to  become  of  the  surplus  f 
Clearly,  it  was  tho  intention  of  the  truster  that  it  should  be 
added  to  the  capital.  8.  On  exactly  the  same  principle,  the 
bonuses  declared  daring  George  Cuming's  minority,  fell  to  be 
accumulated. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Finds  that  the  surplus  proceeds  of  the  estate  and  effects  of 
the  late  William  Cuming,  betwixt  the  date  of  his  death,  on  27th 
March  1790,  and  the  majority  of  George  Cuming,  on  the  21st 
of  May  1799,  belonged  to  tbe  sunt  George  Cuming;  and  that 
the  claimant,  Mrs.  Jane  Douglas  Boswell,  is  entitled  to  be  pre- 
ferred to  a  fifth  share  thereof,  Including  the  bonuses  on  bank- 
stock,  in  so  tu  as  not  accounted  for  to  the  said  George  Cum- 
ing, and  that  in  terms  of  the  second  brunch  of  the  claim  of 
the  said  Mrs.  Jane  Douglas  Boswell ;  and  appoints  her  to  lodge 
a  specific  state  of  the  amount  claimed  under  this  head  :  He- 
pels  the  first  brunch  of  her  claim  to  a  fifth  share  of  the  resi- 
due; and  finds  that  the  expenses  hitherto  incurred  by  both 
parties  in  this  competition  must  ho  paid  out  of  (be  fund  in 

"  NoU. — It.',  Taking  the  whole  settlement  and  codicils  of  the 
late  Mr.  William  Cuming  together,  the  sound  construction  of 
the  deeds  appears  to  be.  that,  on  the  death  of  Mr.  Qeorge  Cum- 
ing without  issue,  the  estate  belonged  to  tbe  Honourable  Mrs. 
Leslie  Coming.  There  seems,  therefore,  no  ground  for  dis- 
turbing the  arrangement,  under  the  judgments  of  the  Court  of 
10th  July  1832  and  10th  July  1833,  by  which  the  estate  pur- 
chased by  the  trustees  with  tbe  free  residue,  has  been  entailed  ; 
and  no  ground  for  holding  that  such  residue  was  not  destined 
to  tho  eldest  Bister,  excepting  in  the  event  of  George  Cuming 
predeceasing  majority. 

"  2d,  Tbe  claim  tor  the  surplus  proceeds  betwixt  the  date  of 
tho  death  of  tbe  testator,  on  27th  March  1790,  and  tbe  maj- . 
rity  of  George  Cuming,  on  tbe  21st  of  May  1799,  la  attended 
with  more  difficulty.  It  does  nut  seem  to  be  denied  that  tbu 
trustees  have  accounted  for  all  the  surplus  which  accrued  after 
George  Cuming's  majority,  being  the  period  when  they  were 
called  on  to  denude  in  his  favour,  and  in  favour  of  tho  other 


REPORTS  OF  OASES  DECIDED 


[Jan.  27, 


sulwtltutea  called  by  the  deed.  The  cue  miwt  be  viewed,  In 
filing  the  rights  of  the  parties,  at  if  the  trustees  had  made  the 
conveyance  on  George  Cuming's  attaining  majority. 

"  It  is  very  essential,  in  considering  this  question,  to  look  at 
the  precise  terms  of  the  deed  of  Mr.  William  Cuming.  It  con- 
veys 'all  lands,  heritages,  debts,  and  sums  of  money,  heritable 
and  moveable,  stock  In  the  Bank  of  England,  stocks  in  three 
per  cent,  consolidated  annuities,  fire  per  cent,  annuities,  navy 
bills,  exchequer  bills,  or  other  stocks  in  any  other  of  the  pub- 
lic funds  of  Great  Britain  ;  stock  In  the  Bank  of  Scotland,  or 
Boyal  Bank  of  Scotland  ;  and  In  general,  all  estates  and  effects, 
of  whatever  denomination,  presently  belonging,  or  that  may 
belong  to  me  at  my  decease,  with  the  whole  writs,  rights, 
vouchers,  and  instructions  thereof.'  Such  are  the  subjects  con- 
veyed, being  everything  belonging  to  tbe  grantor  at  the  time 
or  his  death.  The  purposes  of  the  trust  are— 1st,  For  payment 
of  debts ;  Id,  Of  certain  provisions,  which  were  afterwards  in- 
creased by  the  codicil  of  23d  February  1790 ;  '  and  lastly,  after 
payment  of  these  sums,  the  said  trustees  shall  lay  out  and  em- 
ploy the  rtiidut  of  my  said  estates  and  effects  for  las  tus  and  be- 
hoof of  George  Cuming  my  grandson,  only  son  of  the  said  de- 
ceased Thomas  Cuming,  and  the  heirs  of  the  body  of  the  said 
George  Cuming,  in  such  way  and  manner  as  may  seem  most 
expedient  to  them,  till  he  or  they  may  arrive  at  majority,  whvt 
they  art  to  denude  thereof  in  his  or  their  favours,  with  such  con- 
ditions, that  tbey  shall  not  dispose  of  the  same,  nor  alter  the 
succession  thereof,  eithergratuitouslyor  onerously,  as  to  the  said 
trustees  may  seem  proper ;  and  failing  of  the  said  George  Cum- 
ing or  his  lawful  issue  before  either  of  their  attaining  to  majo- 
rity, thenmch  n nitidis  to  pertain,  under  tbe  conditions  foresaid, 
to  any  other  heir-male  of  my  said  soris  body,  if  any  such  shall 
hereafter  exist,  by  the  said  Janet  Chalmers  being  delivered  of 
a  posthumous  child,  and  that  also  at  his  or  the  heirs  of  his 
body  attaining  to  majority ;  and  failing  of  him  without  law- 
ful issue,  then  tueh  rteidm  is  to  pertain  to  the  daughters  of  the 
said  Thomas  Cuming,  my  son,  equally  among  them  ;  and  in 
case  or  the  decease  of  any  of  them  before  such  succession  open- 
ing to  them,  and  leaving  lawful  issue,  such  issue  shall  be  en- 
titled to  the  share  that  such  deceased  daughter  would  have 
been  entitled  to  had  she  been  alive'  By  a  subsequent  codicil, 
it  is  declared,  that  the  nelrs-femala  shall  succeed  without  divi- 
sion, '  and  tbey,  as  well  aa  the  heir-male,  bearing  and  using 
the  name  and  arms  of  Cuming  ;  and,  with  these  and  the  other 
conditions  expressed  in  the  preceding  disposition,  the  before 
mentioned  trustees  arc  accordingly  to  denude  upon  such  heir 
attaining  to  the  age  of  majority,  in  such  form  of  settlement, 
and  under  such  clauses  and  conditions,  for  carrying  my  inten- 
tions into  execution  effectually,  according  to  the  law  of  Scot- 
land, as  to  tbem  may  seem  most  proper,  and  aa  I  could  have 
done  myself — hereby  putting  them  in  that  respect  in  my  own 
place,  and  with  the  same  powers  that  belong  to  me.' 

"  Now,  in  construing  the  directory  clause  of  the  deed,  it  is 
to  be  observed, — 1st,  that  it  does  not  expressly  say  that  the 
proceeds  are  to  be  accumulated  until  George  Cuming,  or  the 
heirs  of  bis  body,  may  arrive  at  majority.  The  residue  is  to  be 
aid  out  and  employed  for  their  behoof  in  such  manner  as  to 
the  trustees  may  seem  uioit  expedient,  till  he  or  they  arrive 
at  majority,  when  the  trustees  are  to  denude  in  his  or  their 
favour.  The  case  of  Lord  Stair,  and  the  other  analogous  cases, 
therefore,  have  no  application.  In  Lord  Stair's  case,  no  period 
of  in  vesting  or  denuding  was  specified  ;  and  the  House  of  Lords 
held  the  heir  entitled  to  tbe  proceeds  of  the  fund  to  be  invested, 
from  a  year  after  the  testator's  death.  No  such  claim  Is  made 
here;  and  there  are  no  termini habilte  for  fixing  on  such  a  period. 
But  the  question  goes  deeper,  and  it  is,  what  is  the  reeidue  of 
which  the  trustees  were  to  denude  in  favour  of  George  Cuming 
when  he  attained  majority  f  Although  there  be  no  express 
direction  to  accumulate,  still  that  may  have  been  the  meaning 
of  the  testator ;  and  the  question  is,  whether  it  truly  was  bis 
meaning  or  not,  as  effectually  expressed  by  the  words  used  ? 

"Mow,  after  paying  the  debts  and  legacies — aa  to  which 
there  is  here  no  dispute — two  separate  and  distinct  things  are 
to  be  done  by  the  trustees ;  and  the  case  must  be  argued  ex- 
actly upon  the  principle  of  the  trustees  having  actually  done 
these  two  things  to  the  letter : — 1st,  They  are,  after  payment 
of  the  debts  and  legacies  —  that  Is,  as  soon  as  may  be— to  lay 
out  and  employ  the  rsafatw  for  the  use  and  behoof  of  George  Cum- 
ing, and  the  heirs  of  his  body,  till  ho  or  they  arrive  at  majo- 
rity i  and,  2dly,  when  that  event  occurs,  tbey  are  to  denude  in 
his  or  their  favour ;  and  failing  tbem,  *  then  such  reeidue  Is  to 


pertain'  to  any  other  heir-male  of  his  son's  body ;  and  failing 
of  htm  without  lawful  issue,  '  then  tack  retidua  is  to  pertain 
to  the  daughters  of  the  said  Thomas  Cuming,  my  son.' 

"  What,  then,  It  is  asked,  was  to  be  laid  out  and  employed 
In  the  manner  In  which  tbe  trustees  thought  most  expedient  ? 
It  was  the  residue  of  the  testator's  estates  and  effects — that  is, 
the  clear  residue — after  paying  debts  and  legacies,  and  no  more; 
and  it  waa  of  this  residue,  so  hid  oat  and  employed,  that  the 
trustees  were  to  denude  on  George  Cuming's  attaining  majority. 
When  the  testator  directs  the  denuding,  he  uses  the  wordV, 
'such  residue.'  Now,  what  residue  had  formerly  been  men- 
tioned J—  The  residue  after  payment  of  debts  and  legacies,  and 
no  more.  And  if  that  expression,  aa  first  used  in  the  deed, 
clearly  could  not  cover  subsequent  accumulations,  it  is  not 
easy  to  see  how  the  same  expression  can,  in  the  subsequent 
part  of  the  same  clause,  have  a  different  meaning,  and  embrace 
such  accumulations.  The  residue  was  to  be  laid  out — that  is, 
invested  as  soon  as  possible ;  and  of  such  residue  tbe  trustees 
were  to  denude  on  the  arrival  of  George  Cuming  at  majority. 

"But,  until  the  date  of  denuding,  for  what  purpose  were 
the  trustees  to  bold  the  residue  so  laid  out  ? — 'For  the  nee  and 
behoof  of  George  Cuming,'  and  the  heirs  of  his  body,  till  majo. 
rity.  Now,  the  trustees  certainly  were  not  to  make  over,  when- 
ever they  had  Invested  it,  the  rendu  itself  to  George  Cuming; 
because,  when  he  arrived  at  majority,  they  were  to  denude  of 
such  residue  in  his  favour  in  tbe  form  of  an  entail,  and  subject 
to  various  conditions.  But  until  tbey  denuded  upon  bis  ma- 
jority, tbey  held  for  bis  use  and  behoof  aa  long  aa  he  lived, 
aud  for  the  use  and  behoof  of  tbe  heirs  of  bis  body  had  he  died. 
Now,  holding  It  for  his  use  and  behoof,  were  they  not  entitled 
and  bound  to  apply  tbe  fruits  and  profits  of  the  residue  for  lu* 
benefit  I  Say  that  the  residue  had  been  lent  out  on  an  heri- 
table bond,  were  they  not  entitled  and  bound,  being  his  guar- 
dians, first  to  employ  such  portion  of  the  Interest  aa  was  re- 
quired for  his  maintenance  and  suitable  education,  and  then 
to  preserve  the  rest  for  him  f  If  he  had  had  separate  tutors  and 
curators,  could  they  not  have  demanded  such  sums  1  Bat  if  so, 
was  not  tbia  plainly  on  the  ground,  that  tbe  interest  accruing 
on  tbe  residue  forms  no  part  either  of  that  residue  which  oai 
to  be  Invested,  or  of  the  residue  of  which  tbe  trustees  were  to 
denude  on  George  Cuming's  majority  f 

"  There  is  no  distinction,  however,  in  the  deed,  as  to  por- 
tions of  the  interest ;  and  if  any  part  of  that  interest  belonged 
to  George  Cuming — (which  it  nil]  be  a  bold  thing  for  these 
trustees  to  maintain  was  not  the  case,  as  they  very  properly 
expended  out  of  that  Interest  what  was  necessary  for  Georg* 
Cuming's  suitable  maintenance) — then,  upon  the  same  princi- 
ple, the  whole  is  bis.  On  the  contrary  supposition,  and  that 
the  trustees  were  to  hold  not  only  the  principal  sum  of  residue, 
but  all  the  interests  thereof  accumulated  until  George  Cum- 
ing's majority,  and  that  this  was  the  express  direction  of  the 
trust,  then,  in  so  far  aa  they  have  advanced  anything  to  Lire, 
they  have  committed  a  breach  of  trust.  But  if,  on  the  other 
hand,  the  advances  wrre  warranted  by  the  trust,  and  if  a  por- 
tion of  the  Interest  thus  clearly  belonged,  and  waa  properly 
consumed,  by  George  Cuming,  the  remainder  belongs  as  much 
to  him  as  the  portion  ho  received.  The  trustees  either  held 
tbe  whole  of  that  interest  for  his  use  and  behoof— that  w,af 
bis  property — or  they  held  none  of  it. 

"  The  Lord  Ordinary,  therefore,  has  come  to  be  of  opinion, 
that  accumulation  was  not  directed  by  this  deed.  Although 
every  case  of  this  description,  which  resolves  into  a  question  of 
intention,  must  depend  on  the  particular  instrument  under 
consideration  in  which  the  opinion  of  the  party  is  expressed, 
yet  the  present  cose  is,  in  many  particulars,  similar  to  that  of 
Turnbull  o.  Cowan,  in  which  the  decision  of  this  Court  was 
affirmed  in  the  House  of  Lords  on  16th  March  1848,  Scottish 
Jurist,  vol.  xx.  p.  B4l>.  The  Lord  Ordinary  trusta  tbe  views  he 
has  expressed  are  in  conformity  with  that  decision,  and  proceed 
on  tbe  principles  so  clearly  expressed  by  Lord  Campbell." 
Both  parties  reclaimed. 

The  claimant  prayed  the  Court  to  alter  in  terms  of 
her  first  claim.     The  respondent  prayed  the  Court  to 
alter  and  repel  Mrs.  Boswell's  claim  in  toto. 
This  day,  on  Mrs.  Boswell's  reclaiming  note, — 

Lord  Juttiet  Ocnrral — I  have  no  difficulty  in  arriving  at  tbe 
conclusion,  that  tbe  construction  of  the  reclaimer  cannot  be 
listened  to.     We  must  take  the  whole  three  deeds  together,— 
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ind  it  just  comes  to  this,  whether  there  can  be  any  doubt  that 
the  Court,  when  they  bad  the  question  as  to  the  entail,  before 
them,  had  any  doubt  that  it  was  a  settlement  of  the  estate. 
1  urn  not  moved  by  what  has  been  pressed  upon  us  aa  to  the 
proiision  in  the  first  deed  as  to  George  Cuming's  arriving  at 
majority.  It  is  clear  that  denuding  waa  what  wag  meant  by 
that  prevision.  Looking  at  the  other  clauses,  it  is  clear  that 
Ihe  truster  contemplated  as  the  beneficiary,—  l»f,  his  grandson 
UVorge,  then  the  posthumous  male  child,  and  then  the  sisters 
of  George  Cuming  equally  among  them;  and  that  the  trustees 
were  to  denude  in  favour  of  these  parties  as  soon  as  they  at- 
dined  majority.  Ho  doubt  it  is  clear  that  at  Hist  he  contem- 
plated, failing  his  son  and  posthumous  grandson,  the  division 
of  hh  estate  amongst  hi*  daughters.  But  immediately  after- 
wards, he  declares  hit  settled  purpose,  that  the  succession 
tbeuld  be  carried  on  amongst  the  sisters,  each  in  their  order, 
deluding  heirs- portion  era.  That  is  mode  quite  clear  by  tho 
last  codicil  giving  legacies  to  all  the  other  daughters.  I  have 
1st  the  least  doubt  that  that  Is  tho  fair  and  just  construction. 
Lord  Ftilterion.—I  am  of  the  same  opinion.  Taking  the 
whole  of  the  deeds  together,  I  have  no  doubt  of  their  mean- 
ing. If  the  question  had  arisen  under  the  first  deed,  it  would 
hire  been  very  puziling  ;  it  is  by  no  means  clearly  expressed ; 
and  the  difficulty  arises  from  the  testator  having  two  things 
la  view.  The  first  was  the  period  at  which  the  trustees  were 
called  on  to  denude,  and  tho  other  the  parties  who  were  to 

Sow,  it  may  be  said  thfit  Ihis  is  not  a  conditional  institution, 
but  a  substitution,  and  that  substitution  includes,— lit,  the 
potthumouschild;  and,  2d,  the  daughters.  A  good  deal  might 
be  said  in  favour  of  this  view  ;  bat  the  testator  has  himself  ex- 
plained his  meaning  in  the  second  deed — (reads  first  codicil.; 
Now,  1  agree  that  he  did  not  mean  to  make  any  alteration 
cd  the  former  deed,  bnt  merely  to  indicate  that  he  put  a  par- 
ticular construction  on  it  As  ha  has  left  three  documents, 
the  general  result  of  which  leaves  no  doubt  of  his  meaning, 
ve  we  to  disregard  that  because,  by  a  subtle  construction  of 
dim  of  the  deeds,  a  different  result  maybe  arrived  at ! 

Lord  Ctminghamt  concurred. 

Lord  Ivory. — I  have  soma  little  hesitation.  I  am  a  good 
dial  struck  with  the  structure  of  the  first  deed.  It  seems  to 
be  a  direction  to  the  trustees  to  denude  on  one  of  three  events; 
and  it  is  on  their  denuding  on  one  of  these  events,  that  the 
destination  depends.  Id  the  first  place,  the  trustees  are  to 
hold  the  estate  till  George  Cuming,  or  any  of  the  heirs  of  his 
body,  arrive  at  majority, — and,  upon  that  event,  what  are 
they  to  do  f — "  they  are  to  denude  thereof  in  bis  or  their  fa- 
vours." But,  then,  when  tbey  have  executed  all  the  purposes, 
it  is  only  failing  George  Cuming  or  bis  lawful  issue,  before 
majority — i.  e.  before  the  time  of  denuding  has  arrived,  and 
(he  whole  estate  is  still  in  the  hands  of  the  trustees — that  the 
woatf  term  is  provided — "  And  failing  of  the  said  George  Cum- 
ing, or  bis  lawful  issue,  before  cither  of  their  attaining  to  ma- 
jority, then  such  residue  Is  to  pertain,  under  the  conditions 
foresaid,  to  any  other  heir-male  of  my  said  son's  body,  if  any 
sach  shall  hereafter  exist,  by  the  said  Janet  Chalmers  being 
delivered  of  a  posthumous  child,  and  that  also  at  bis  or  the 
heirs  of  bis  body  attaining  to  majority."  Well,  then,  tho 
trustees  are  not  to  denude  in  favour  of  this  party  unless  he 
attains  majority ;  and  then,  thirdly,  it  is  failing  this  party  that 
tbey  are  to  denude  in  favour  of  the  daughters.  The  words 
are—"  and  failing  of  him  without  lawful  issue,  theu  such  resi- 
due is  to  pertain  to  the  daughters  of  the  said  Thomas  Cum- 
ing." If  the  case  rested  there,  I  should  hold  that  there  was 
do  substitution.    There  were  tbrce  different  conveyances. 

Then,  if  I  read  the  codicils,  1  don't  see  the  force  of  the  argu- 
ment of  Mrs.  Leslie  Cuming.  They  seem  rather  to  confirm 
the  view  I  have  taken— (reads  first  codicil)  The  testator  here 
declares,  on  the  supposition  of  a  posthumous  son  not  being 
bora,  and  of  George  Criming  dying  before  majority,  that  the 
third  branch  of  the  firs*  deed  comes  into  effect-  Then,  what 
is  to  take  place  f  The  daughters,  instead  of  succeeding  as 
helm-portion  erg,  are  to  succeed  in  order  without  division — 
(reads.)  Now,  no  doubt  that  is  not  a  revocation  of  the  trust, 
in  any  particular  except  the  clause  of  which  It  is  a  displace- 
ment. Bat,  Ulan,  see  what  it  goes  on  to  say — "  and  they,  as 
■ell  as  the  heir-male  bearing  and  using  the  name  and  arms  of 
Cuming,  and  with  these  and  the  other  conditions  expressed  in 
the  preceding  disposition,  the  before  mentioned  trustees  are 
"""     "■■■■'-  •-  'juude  upon foch  heir  attaining  to  the  age  of 


majority,  in  such  form  of  settlement,"  Ac.  This  Is  just  an 
explanation  of  what  was  in  the  mind  of  the  testator  with  re- 
ference to  the  other  brunches  of  that  deed.  Then,  in  the  la>t 
codicil,  written  after  alt  possibility  of  a  posthumous  son  was 
excluded,  he  says — (reads.)  Now,  if  the  trustees  were  to  de- 
nude absolutely,  I  don't  see  where  this  £4000  was  to  come 
from.  It  is  only  if  the  estate  remains  in  the  trustees,  that 
this  clause  can  come  into  operation. 

I  throw  out  these  views,  but  don't  wish  to  be  considered  its 
voting  ugninst  the  decision  of  your  Lordships,  but  rather  as  a 
sort  of  nan  liquet. 

On  Ogilvy's  reclaiming  note, — 

Lord  Justice-General — On  this  branch  of  the  case  wo  are  all 
of  one  mind,  that  the  interlocutor  is  right.  It  is  i  in  possible  to 
draw  any  distinction  between  this  case  and  the  former  case  of 
Cuming's  Trustees  v.  Mrs.  Leslie  Cuming,  in  1824. 

Lord  Fulierton. — I  am  of  the  same  opinion.  I  adopt  the 
view  taken  in  the  Lord  Ordinary's  note,  who  lays  it  down  as 
quite  clear,  that  the  residue  which  the  trustees  were  to  layout 
and  invest,  was  the  residue  as  it  stood  as  soon  as  the  debtaand 
legacies  were  paid.  But  as  that  residue  wax  to  be  held  for  the 
use  and  behoof  of  George  Cuming,  the  annual  profits  of  course 
fell  to  him.  The  Lord  Ordinary  refers  to  the  case  of  Cowan, 
for  the  purpose  of  shewing,  that  where  there  was  a  direction 
similar  to  that  in  the  present  case,  and  where  an  interval  arose 
between  the  death  of  the  truster  and  the  actual  denuding  of 
the  estate,  unless  there  Is  an  actual  direction  to  that  effect  in 
the  deed,  the  trustees  have  no  power  to  accumulate.  It  is  for 
this  purpose  he  refers  to  Turnbull  v.  Cowan  ;  and  I  think  bo 
might  go  further,  and  refer  to  the  case  of  Stair's  Trustees.  It 
is  very  true  that  in  Turnbull  v.  Cowan  the  party  took  as  next 
of  kin.  But  here  there  is  a  positive  drclnratioti,  that  till  George 
Cuming's  majority,  the  trustees  shall  hold  for  his  use  and 
behoof.  It  rather  appears  to  me,  that  if  George  Cuming,  im- 
mediately on  arriving  at  majority,  had  demanded  from  the 
trustees  all  the  sums  arising  during  his  minority,  he  wonld 
have  been  entitled  to  it.  Nay,  I  go  further,— and  hold, that  if  be 
had  had  tutors  and  curators  different  from  the  trustees,  they 
would  have  been  entitled  to  payment  of  these  snma 

Lord  Cuninghame. — I  am  very  clearly  of  Opinion  that  the 
Interlocutor  complained  of  in  this  note  is  well-founded.  The 
Lord  Ordinary  finds  that  the  bonutei  declared  on  certain  valu. 
able  shares  of  bank  stock,  shortly  before  his  majority,  but  not 

Eayable  till  after  that  event,  belong  to  the  executry  of  George 
uming.  This  is  the  converse  of  the  case  of  Thomson  v. 
Lyu.ll  in  1886,  and  necessarily  follows  from  it  In  that  case, 
It  was  found  that  bonuses  declared  during  the  holder's  life, 
bnt  payable  at  a  term  after  his  death,  never  vested  in  the  de- 
ceased, but  transmitted  to  bis  successors  in  the  stock.  But 
here  George  Cuming  survived,  and  was  major  before  tho  term 
of  payment ;— and  he  has  the  same  right  (as  a  limited  heir) 
to  draw  the  tonuses,  which  the  Court  found  due  to  his  sister, 
the  reclaimer,  in  1824.  That  decision  we  cannot  go  back  on. 
Lord  Ivory. — I  am  of  the  same  mind.  In  the  question  as  to 
the  residue  generally,  I  cannot  get  over  the  want  of  any  di- 
rection to  accumulate.  With  regard  to  the  bonus,  the  case  of 
Thomson  c.  Lyall  was  precisely  in  the  some  position. 
The  Court  adhered. 

Lord  Ordinary,  Bobertson. — Aet.  Dean  of  Faculty  (Anderson), 
Reaves;  J.  W.  Mackenzie,  W.S.  Agent.— Alt.  Inglis,  Hector, 
Jdacfarlane;  Gibson  and  Hector,  W.S ,  and  G.  and  G.  Dunlop, 
W.S.  Agent*.— U  Clerk.— (W.G.T.) 

28th  January  1852. 
Outzb  Housx, 
No.  112. — John  Henderson  (Donatory  of  the  Crown), 
Pursuer,  v.  Thomson  or  Blackwood,  and  Husband, 
Defenders. 
Process— Jury  Cause— New  Trial— Court  of  Session  Act,  §  42— 
A  com  depending  in  the  Outer  /Route  was  tried  be/ore  the  liord 
Ordinary  and  a  jury  under  the  42d  section  of  the  etatute.     The 
unsnaxitful  party  applied  to  the  Lord  Ordinary  for  a  rule  on  hit 
adveriary  to  shew  eaute  why  a  new  trial  ikouid  not  be  granted. 
Held  by  ike  Lord  Ordinary,  that  As  had  no  /raver,  under  the 
statute,  to  entertain  the  notion. 
In  this  (an  Outer  House)  case,  which  was  tried  before. 
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the  Lord  Ordinary  and  a  jury,  under  the  42d  section  of 
the  Court  of  Session  Act,  (13  and  14  Vict.  c.  36),  there 
was  a  verdict  for  the  pursuer. 

The  defenders  moved  the  Lord  Ordinary  for  a  rule  to 
■hew  cause  why  a  new  trial  should  not  be  granted. 

Lord  Ordinary. — This  is  quite  a  novel  application.  Before 
the  statute,  such  matters  invariably  came  before  the  loner' 
House  ;  and  the  defenders  will  require  to  shew  me,  that  the 
itatute  confers  power  on  a  Lord  Ordinary  who  tries  a  case,  to 
entertain  and  dispose  of  such  a  motion. 

Rota,  for  defenders,  stated,  that  the  new  statute  au- 
thorized the  Lord  Ordinary  to  try  cases  by  jury,  and  he 
submitted,  that  by  implication,  though  not  in  express 
terms,  the  Lord  Ordinary  had  all  the  power  necessary  to 
bring  the  case  to  a  conclusion. 

Lord  Ordinary. — It  Is  clear  that  formerly  the  Lord  Ordinary 
had  no  snch  power,  and  the  statute  is  silent  on  the  subject. 
I  cannot  entertain  the  motion. 

Motion  re/used. 

Lard  Ordinary,  Colonsay. — Act.  Sol.  Gen.  (Dean],  Sfaand  ;  J. 
H.  Burnett,  W.9.  Agent— AU.  Boss;  Patrick,  M-Ewen  and 
Carment,  W.S.  Aaenti—H.  Clerk.— li'.il.) 

29/A  January  1852. 
Kkcosd  Division. 
No.  113. — John  Howie,  Pursuer,  v.  Robert 
Campbell,  Defender. 
Issue — Uinerals,  Reserved  Ri^ht  to — Feu-Contract — Damages — 
A  Jtutd  a  fitee  of  ground  la  B,  with  a  rcterved  right  to  work  mine- 
ral! on  payment  of  tuck  damage  at  might  thereby  be  tuitained. 
The  feuar  teat  taken  bound  to  build  houtet,  and  fulfilled  that  abU- 

rion.    Be  averred  that  the  mbjict  fiued,  and  the  btd'dingt  which 
had  erected  thereon,  were  injured  by  A't  mining  operation! — 
Terms  of  inula  adjusted  to  try  that  qunlian. 

The  following  issues  were  adjusted  to  try  the  question 
stated  in  the  rubric.    One  of  these  is 
pa  the  contract,  and  the  other  upon  ik 

"  Whether  the  defender,  having  granted  a  certain  piece  of 
ground  in  feu  to  the  pursuer,  by  a  feu- disposition,  dated  20th 
October  1846,  on  which  pound  the  pursuer  was  bound  to  erect, 
and  did  erect,  certain  tenements,  with  a  power  reserved  to 
work  minerals  below  the  same,  under  an  obligation  to  pay 
such  damago  as  might  there  by  be  sustained— the  said  tenements 
end  the  subject  feued  were,  in  or  about  the  month  of  starch 
1849,  by  mining  operations  carried  on  below  the  same  by  the 
defender,  in  exercise  of  such  right,  or  by  others  for  whom  he 
is  responsible.  Injured,  to  the  loss  and  damage  of  the  pursuer  r 

»  Whether,  in  or  about  the  month  of  March  1849,  certain 
mining  operations  were  improperly  carried  on  by  the  defender, 
or  others  for  whom  he  is  responsible,  below,  or  In  the  neigh- 
bourhood of  the  pursuer's  fen- subjects,  in  consequence  of  which 
operations  the  said  feu-subjects  were  injured,  to  the  loss  and 
damage  of  the  pursuer  7    Damages  laid  at  £1968  :  16s." 

Act  logos,  Macfarlsno  ;  William  Muir,  S.S.C.  Agent.— AU. 
Dean  of  Facultv  (Anderson),  Gordon;  Rutland  and  Thomson, 
WB.  Agmtt.— T.  Ckrk,— (F.H.) 

31rf  Januanj  1852. 

Second  Division. 

No.  114. — Ann  Rankin  or  Neilson,  Pursuer,  «. 

William  Dixon,  Defender. 

Masterand  Servant— Culpa— Dam  ages — The  proprietor  of  a  coal 
pit  found  liable  in  damage!  for  the  death  of  a  workman,  ocauioned 
partly  by  defective  machinery,  and  partly  by  the  negligence  of  the 
deceased"  i  fellow  workmen.  And  opinion,  That  the  Engliih  doe- 
trine,  whereby  a  workman  it  held,  under  hit  contract  of  employ- 
ment, to  take  upon  himtelfaU  riike  arinngfrom  the  negligence  of 
hit  fellow  workmen,  hat  no  foundation  in  the  law  in  Scotland. 
This  was  an  action  of  damages  for  the  death  of  the 
pursuer's  husband,  a  workman  in  the  defender's  employ- 
ment. 


The  action  was  brought  in  the  Sheriff-Court  of  Glas- 
gow, and  terminated  there  by  a  judgment  in  the  pursuer's 
favour. 

The  defender  presented  a  note  of  advocation. 

The  defender  maintained,  that  the  death  bad  beta 
occasioned  partly  by  the  deceased's  own  negligence,  and 
partly  by  that  of  his  fellow  workmen.  On  the  authority 
of  English  decisions,  it  was  contended  that  a  master  is 
Dot  liable  to  a  workman  for  the  negligence  of  his  fellow 
workmen — that  being  a  risk  undertaken  by  the  workman 
in  his  contract  of  employment. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Advocates  the  cause  :  Finds,  as  matter  of  feet,— 1.  Thst 
on  or  alioiit  the  6th  April  1849,  on  the  occasion  when  the  de- 
ceased Thomas  NciLion,  the  husband  of  the  pursuer,  list  tu> 
life,  he  was,  upon  the  invitation,  or  with  the  sanction  of  than 
for  whom  the  defender  is  responsible,  occupied  in  the  bniinn* 
of  the  defender,  in  working  along  with  other  men  a  filed  ma- 
chine or  engine,  called  a  crab,  placed  near  the  month  of  s  coil- 
pit,  called  the  big  bank  pit,  belonging  to  the  defender.  2.Th»t 
the  said  machine  was  of  the  nature  of  a  vertlcle  axle,  made  to 
revolve  by  the  application  of  manual  power  to  horisontsl 
spokes,  and  was  used  for  the  purpose  of  raising  and  lowering, 
with  a  rope  and  pulley,  weights  from  and  Into  the  said  cosl- 
pit,  but  was  not  provided  with  any  working  teeth  or  cheili 
to  prevent  a  reverse  movement,  in  the  event  of  the  force  bring 
withdrawn  or  relaxed  while  the  weight  was  still  in  suspension. 
S.  That,  on  the  occasion  in  question,  the  crab  was  used  for  the 
purpose  of  raising  the  rods  of  the  pumps  In  the  pit  to  a  certain 
height,  and  keeping  them  suspended  while  certain  operationi 
were  in  the  course  of  being  per  formed  on  the  pumps  by  chang- 
ing the  buckets, — that  the  said  rods  were  of  great  weight,  and 
the  united  continued  force  of  a  number  of  men  was  required 
to  raise  them  and  keep  them  suspended, — that,  in  consequent* 
of  the  loss  of  a  bolt  and  nut,  the  weight  was  kept  suspended 
nnttl  measures  were  taken,  by  sending  to  the  smithy,  to  fast  tie 
bolt  and  nut  supplied,  which  occupied  a  considerable  time,— 
and  thus  the  weight  was  kept  suspended  for  a  great  length  of 
time.  4.  That  in  the  meanwhile,  and  in  order  that  the  men 
might  be  relieved  for  a  time  from  sustaining  the  weight,  and 
that  any  reverse  movement  of  the  crab  might  lie  at  the  bum 
time  prevented,  one  of  the  men  engaged  in  working  the  crib 
tied  it  hyoneof  the  spokes  with  aropc,  which  then  and  nsnallT 
was  attached  to  one  of  the  upright  standards  of  the  crah;  and 
several  of  the  men  thereupon  left  the  crab  and  removed  to  a 
short  distance,  but  the  deceased  ami  two  others  remained  it 
the  crab.  6.  That  the  three  men  who  remained  at  the  crab, 
could  not,  nnalded,  have  sustained  the  weight ;  and  that  the 
ru[te  with  which  the  crab  was  tied,  was  old  and  slender,  un- 
suitable for  that  purpose,  and  insufficient  to  sustain  the  strain, 
and  that  it  gave  way,  and  the  crab,  impelled  by  the  great 
weight  ot  the  pump-rods,  revolved  with  great  force  and  rapi- 
dity, whereby  the  deceased  was  thrown  down,  and  his  lep 
were  broken,  and  lie  was  otherwise  injured,  and  soon  there- 
after died  of  the  injuries  so  received.  6.  That  at  the  tint 
when  the  crab  was  tied,  and  when  some  of  the  men  released 
themselves  from  the  crab,  and  when  the  injury  occurred,  Wil- 
liam Robertson,  the  pit  head  man,  who  bad  been  In  chirp, 
had  leit  the  spot,  and  had  gone  to  the  smithy  about  the  but, 
and  was  absent  for  a  considerable  time ;  and  the  overseer, 
James  Galloway,  who  had  desired  Robertson  to  go  to  the  smitbr, 
was  In  the  engine-house,  at  a  short  distance,  wanning  and 
drying  himself;  and  there  was  no  person  on  the  spot  hav- 
ing authority,  or  taking  charge  of  the  operation  of  woiting 
tho  crab,  or  of  the  party  of  men  engaged  in  that  operative. 
7.  That  the  practice  of  tying  the  crab  with  the  said  unsuit- 
able rope,  when  weights  were  suspended,  instead  of  the  men 
continuing  to  sustain  the  weight  by  their  own  power,  had  pre- 
vailed at  the  big  bank  pit  for  a  considerable  time,  and  to  a  eon- 
slderablc  extent ;  and  the  propensity  of  the  men  to  do  so  wu 
known  to  the  pit-head  man,  and  had  been  repeatedly  evinced 
in  his  presence,  and  was  that  day  evinced  in  his  presence,  and 
checked  by  him,  and  waa  also  known  to  the  overseer ;  and  the 
insufficiency  for  that  purpose  of  the  rope  attached  to  the  npriglit 
shaft  of  the  crab,  and  the  danger  of  the  practice,  were  il*> 
known  to  them.     8.  That  in  reference  to  the  cause  of  the  lest 
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if  life,  there  im  do  blame  Impotable  to  the  deceased,  bat  that 
here  was  negligence  and  want  of  duo  precaution  and  care  on 
lie  part  of  the  defender,  or  those  for  whom  the  defender  wm 
<ecponsible,  inasmuch  aa  proper  precaution  and  care  were 
lot  taken  to  prevent  the  known  dangri  consequent  on  a  re- 
erse  movement  of  the  crab,  by  teeing  that  sufficient  force  or 
>ower  was  applied  during  the  whole  continuance  of  the  pro- 
■racted  operation  ;  and  inasmuch  as  all  superintendence  was 
ni properly  withdrawn  during  a  critical  period  of  the  operation, 
iot  withstanding  the  knowledge  of  the  propensity  to  tie  the  crab 
with  the  rope  which  was  attached  to  the  upright  standard, 
mil  of  the  practice  which  had  prevailed  of  doing  so,  and  of  the 
insuitablencsa  and  insufficiency  of  the  rope  for  that  use,  and 
;he  danger  attendant  on  such  a  proceeding.  Q.  That  by  the 
leat  h  of  her  husband,  the  pursuer  hns  sustained  serious  loss, 
lamage,  and  injury  :  Finds  that  the  defender  is  liable  to  the 
pursuer  in  reparation  fur  the  loss,  damage,  and  injury  so  bub- 
:ained  by  her,  ar d  that  the  sum  of  £100  awarded  by  the  She- 
riff is  a  reasonable  amount  of  reparation :  Therefore,  finds  the 
ii-feuder  liable  to  the  pursuer  in  the  sum  of  £100  of  damages 
md  reparation,  and  deoerna:  Finds  the  pursuer  entitled  to 
expenses  in  this  Court  as  well  aa  in  the  Inferior  Court." 
The  defender  reclaimed. 

Lord  Jxalia-Clerb. — This  case  is  of  Importance  only  from  the 
novel  defence  In  point  of  law  by  which  the  defender  seeks  to 
relieve  himself  from  all  liability  for  damages,  in  any  view 
which  may  be  taken  of  the  facts.  There  Is  not  much  dispute, 
however,  as  to  the  main  facts,  for  the  defender  haidly  called 
in  question  any  of  the  findings  In  the  Lord  Ordinary's  interlo- 
cutor, except  perhaps  one.  I  o  *c  I  should  wish  to  avoid  any 
direct  finding  which  adopts  decidedly  the  result,  that  one  of 
the  men  employed  at  the  crab,  and  not  Galloway,  tied  tho 
Epuke  with  the  rope — notwithstanding  M'Pherson'a  testimony, 
which  may  have  applied  to  another  occasion.  I  am  not  pre- 
pared to  lay  aside,  by  a  direct  finding,  the  testimony  of  the 
two  very  distinct,  positive,  and  unexceptionable  witnesses  exa. 
mined  by  the  pursuer,  against  whose  evidence  no  objection 
worthy  of  attention  has  been  stated.  But,  passing  from  that 
point,  I  take  the  general  view  of  the  case  embodied  in  the 
other  findings  of  the  interlocutor.  The  operation  in  question 
required  to  be  performed  in  order  to  put  the  pumping  ma- 
chinery in  proper  order,  and  It  was  known  to  be  an  operation 
calling  for  great  manual  power,  and  much  attention  and  caro 
in  the  direction  of  the  men,  and  in  their  management  of  the 
crab,  owing  to  the  imperfection,  so  far  as  regards  the  safety  of 
the  men.  It  appears,  that  with  that  disregard  for  the  safety 
of  workmen  which  seems  eminently  to  characterise  all  the 
machinery,  management  and  operations,  in  a  great  number 
of  coal  and  other  pits,  this  crab  has  no  teeth  or  checks  to  pre- 
vent a  reverse  movement,  and  that  is  said  to  be  a  common  de- 
fect. Vet  tho  additional  expense,  if  any,  would  be  but  trifling; 
and  the  remarkable  thing  is,  that  in  every  other  instance 
of  such  operations  which  one  can  see  anywhere,  even  in  the 
windlasses  employed  for  the  cranes  shifted  about  In  temporary 
contracts  for  piers,  and  other  similar  works,  you  will  not  find 
the  men  ever  exposed  to  risks  from  such  a  cause,  or  the  opera- 
tions carried  on  with  such  rude  and  imperfect  machinery  as 
at  coal-pits.  I  do  not  say  that  in  this  case  I  hold  tho  master 
liable  in  damages  on  account  of  this  great  defect  in  the  ma- 
chinery of  his  crab.  But  this  case  will  make  the  importance 
prominently  known,  of  having  a  proper  check  to  prevent  the 
same  flying  round  with  the  frightful  violence  here  caused  by 
the  weight  of  the  rods;  and  if,  after  such  occurrences  (and  there 
have  been  several  liiallar  cases),  coeimastera  trill  go  on  with 
such  defective  machinery,  whether  from  carelessness  In  them- 
selves and  their  managers,  or  from  a  desire  to  save  a  little  ex- 
pense, I  shall  certainly,  in  future,  leave  any  such  point  to  the 
jury,  if  a  case  Is  tried  before  me,  as  carelessness  and  defect  for 
which  thu  master  Is  at  once  liable.  But,  In  the  present  case, 
there  is  no  doubt,  that  as  the  risk  of  the  machine  revolving 
with  great  rapidity,  and  tho  spokes  thus  flying  round  in  a 
most  dangerous  manner,  was  palpable  and  most  notorious,  so, 
when  any  weight  had  to  be  suspended  for  a  considerable  time, 
and  that  risk  only  prevented  by  great  care  and  caution,  the 
master,  or  his  manager  on  the  spot,  ought  to  have  looked  to 
thu  safety  of  the  men,  whose  lives  might  be  endangered  by  the 
si  i  g  li  teat  relaxation  of  the  Krengthrequlredto  sustain  thewelght 
in  its  position.  The  men  employed  on  such  an  occasion,  as  we 
sea  here,  are  any  of  tbt  workmen  who  can  be  got,  or  any  one 


casually  present.  Here  the  iocs  of  the  bolt  required  the  weight 
to  be  suspended  for  a  very  considerable  time — a  length  of  time 
which  the  manager  could  not  calculate,  as  a  bolt  had  to  be 
made,  and  might  not,  as  the  first  did  not,  fit.  To  ask  men  to 
stand  with  sustained  effort  against  this  dead  pressure,  without 
the  animation  and  stimulus  of  straining,  is  one  of  the  most 
irksome  tasks  which  can  be  required,  aud  In  which  the  pro- 
pensity of  some  to  relieve  themselves  by  degrees  is  inevitable, 
till  too  many  may  be  doing  so  without  each  knowing  the  ad- 
ditional risk  which  is  thus  gradually  beginning  and  increasing. 
If,  then,  from  an  accident,  it  is  important  to  keep  a  weight 
suspended  for  the  employer's  benefit  fur  a  long  period  of  time, 
and  the  machinery  is  so  coarse,  rude  and  defective,  that  there 
is  no  check  in  itself  to  exclude  the  risk  of  the  weight  running 
off  with  the  machine,  then  the  attention  to  the  crab  is  a  duly 
of  most  paramount  urgency,  for  it  is  a  duty  on  which  the 
safety  of  life  depends.  It  is  of  no  avail  to  say  that  the  men 
know  the  risk,  and  ought  to  hold  on,  or  that  they  have  been 
told  to  hold  on.  This  was  just  the  defence  in  the  case  of  Sword. 
The  recklessness  of  danger  on  the  part  of  the  men,  is  a  result 
of  tho  trade  in  which  the  master  employs  them,  and  he  is 
bound,  in  all  such  cases,  to  have  superintendence  which  will 
exclude  such  risks  as  occurred  here, — especially  and  peculiarly 
when  his  machinery  is  defective  in  not  having  the  checks  which 
exclude  any  reasonable  chance  of  danger.  This,  too,  was  an 
unusual  occurrence,  for  tho  time  for  which  these  rods  in  gene- 
ral require  to  be  suspended,  is  very  short.  Thus,  then,  the 
occasion  called  for  most  strict,  vigilant,  and  careful  superin- 
tendence. That  was  not  given.  Even  if  Galloway  went  away 
before  the  rope  was  tied,  and  though  it  was  natural  be  should 
desire  to  warm  himself,  yet  the  fact  is,  he  did  not  look  after 
this  most  critical  and  dangerous  state  of  the  machinery  at  all, 
nor  place  anyone  in  charge,  and  the  other  two  men  in  charge 
each  left,  being  sent  about  the  bolts,  which  Imposed  additional 
necessity  of  watchfulness  on  Galloway.  Tho  latter  never  looked 
once  out  of  the  engine-house — though  it  appears  the  spoke  had 
been  tied,  and  all  the  men  but  three  had  left  their  spokes. 
Attention  by  Galloway  to  the  safety  of  the  men,  would  have 
prevented  this. 

Then  the  practice  to  use  a  rope  in  this  dangerous  manner,  is, 
I  think,  completely  proved ;  and  it  was  known  to  those  in 
charge — nay,  one  man  says  be  saw  it  attempted  on  this  occasion, 
and  checked  it.  I  do  not  rely  ou  that  statement :  But  if  lie 
did  see  this  attempt,  he  ought  to  have  given  Instant  notice  (o 
Galloway,  as  he  might  be  sure  that  that  would  be  done  behind 
his  back  which  had  been  attempted  before  his  eyes.  But  I  be- 
lieve the  evidence  as  to  the  practice  being  frequent,  and  known 
to,  if  not  resorted  to  by,  Galloway  himself.  It  seems  to  me  a 
miserable  answer  on  this  part  of  the  case,  to  say  the  rope  was 
intended  to  tie  the  spokes  on  Sundays,  to  prevent  boys  turning 
the  crab.  I  daresay  a  great  deal  of  mischief  might  be  so  done. 
But  boys,  if  so  inclined,  will  untie  a  rope  as  easily  as  tie  it. 
Bat  if  this  is  a  common  danger  from  idlers  lounging  about  the 
pit-head,  what  shall  we  think  of  the  miserable  inattention  which 
leaves  this  to  be  checked  by  a  bit  of  rope,  instead  of  a  chain  and 
padlock.  But  I  am  satisfied  that  this  is  not  the  origin  of  the 
rope.  It  seems  to  have  been  used  to  tie  the  spokes  when  the 
shaft  was  sinking,  and  has  been  carelessly  continued  after  tha 
working  of  the  pit  began,  and  been  used  in  the  same  manner, 
although  seldom  strained  by  such  a  weight  as  on  this  occasion. 
That  the  rope  was  utterly  unsuitable  and  Insufficient  for  this 
use,  the  reclaimer  himself  founds  on.  Assuming,  therefore,  that 
it  is  not  necessary  to  decide  that  Galloway  himself  tied  the 
spoke  with  the  rope,  still,  in  an  operation  of  great  risk,  carried 
on  for  the  master's  interest,  and  which  required  to  be  gone 
through  without  delay,  in  order  to  prevent  loss  to  the  master, 
and  at  a  most  critical  stage  of  that  operation,  attended  with  the 
greatest  danger,  and  protracted  for  the  master's  interest  to  a 
must  Unusual  length  of  time,  there  was  a  complete  waut  of  care, 
superintendence  and  control,  over  the  actions  of  the  men,  all  au- 
thority and  inspection  being  withdrawn,  so  that  the  very  risk  oc- 
curred which  often  took  place  in  circumstances  of  less  danger, 
and  which  tlie  slightest  attention  to  the  safety  of  the  men  would 
have  prevented, — such  inspection  and  control  being  withdrawn, 
too,  over  a  body  of  men  accidentally  brought  together,  some 
strangers  to  each  other  and  to  those  in  charge,  and  on  whom, 
therefore,  it  was  extremely  necessary  that  most  vigilant  in- 
spection should  have  been  preserved.  By  this  want  of  control, 
the  man  in  question  remaining  at  his  spoke,  was  killed.' 

1  am  of  opinion  that  the  master  is  clearly  liable,  in  the  drcum- 
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stances,  lor  this  inattention  and  want  of  control  and  inspection  in 
the  course  of  a  hatardoo*  operation,  protracted  In  this  instance 
for  a  considerable  and  an  unusual  length  of  time,  whereby  the 
necessity  for  very  great  and  vigilant  inspection  was  essentially 
required. 

But.  then,  it  is  said — entirely  on  the  force  of  certain  decisions 
and  opinions  of  the  Courts  of  England — that  the  master  is  not 
responsible,  as  I  understand,  la  any  circumstance*,  to  those 
employed  by  him,  for  any  injuries  caused  by  the  carelessness, 
inattention,  and  recklessness  of  other  servants  In  Ma  employ- 
ment. During  the  last  two  yeara  or  eighteen  months  after  the 
English  cases  were  discovered,  it  is  true  we  have  been  told  that 
such  a  doctrine waa  to  be  raised  in  some  case  or  other;  but 
tliis  Is  the  first  lime  it  has  been  seriously  contended  for  U  a  legal 
proposition.  That  there  are  many  cases  In  which  the  master 
will  not  be  liable  for  the  conduct  and  acta  of  hia  servants, 
whether  the  injury  is  done  to  a  third  party  or  to  another  servant, 
as  being  at  the  time  in  his  master's  service,  is  quite  true ;  but 
such  exceptions — for  such  they  are— in  the  law  of  Scotland,  de- 
pend on  the  state  of  the  facts,  and  the  nature  of  the  misconduct 
in  the  particular  case.  These  exceptions  will  cover  some  of  the 
extreme  cases  put  in  the  English  opinions,  while  other*  of  these 
cases  seem  to  apply  to  the  master's  liability  to  third  parties- 
Extreme  case*  can  readily  be  invented  by  astute  minds  dealing 
with  a  doctrine  new  to  them,  and  which  has  received  no  safe  and 
defined  limits  in  the  experience  and  caution  of  precedents,  and 
actual  practice,  which  ia  tlie  great  reHner  of  general  principles. 

I  observe,  so  fir  as  I  can  fallow  or  understand  the  English 
cases,  that  the  Judges  lay  down  the  doctrine,  that  by  the  law 
of  the  contract  of  service,  as  fixed  in  England,  the  servant  runs 
all  risks  arising  from  the  misconduct  and  recklessness  of  other 
servants  of  the  same  master.  And  if  such  is  and  haa  been  the 
law  of  the  contract  of  service,  then,  of  course,  the  decisions  fol- 
low necessarily.  Whether  the  master  ia,  by  the  law  of  Eng- 
land, under  any  obligation  a*  to  danger  toward*  the  servants 
employed  by  him,  or  what  is  the  nature  and  extent  of  that  ob- 
ligation, I  have  not  been  able  to  collect  from  these  cases;  nor 
do  I  know  the  length  to  which  the  doctrine  in  the  case  of  tlie 
insecure  scaffolding  is  carried  in  that  law.  I  am  not  bound  to 
ascertain  and  clear  up  the  law  of  England  aa  to  these  matter*, 
in  order  to  enable  roe  to  apply  the  settled  law  of  Scotland  in 
regard  to  a  contract  of  such  ambiguity,  and  of  such  universal 
and  familiar  observance,  as  the  contract  of  service.  But  I  ob- 
serve, as  I  have  ssid,  that  the  English  Judges  state,  that  by  the 
principles  of  the  law  of  that  contract  in  that  country,  the  servant, 
by  reason  of  the  contract,  undertakea  to  run  all  risks,  while  in 
his  master's  service,  of  all  injuries  caused  by  the  recklessness, 
wrongous  acta,  and  carelessness  of  his  fellow- servants,  fur  the 
dangers  from  such  are  risks  incident  to  the  labour  he  under- 
takes in  that  particular  service, — as,  for  instance,  the  servantof 
a  railway  company,  by  his  contract  of  service,  undertakea  to 
run  the  risk  of  all  the  dangers  caused  by  other  servants  of  hia 
employers,  such  dangers  being  a  risk  incident  to  the  service  he 
undertake*.  Of  course  this  dm  trine  implies,  that  all  along,  and 
as  to  this  most  common  contract,  this  had  from  the  beginning 
of  time  been  the  risk  undertaken  by  tlie  servant  by  his  contract 
of  service.  I  am  glad  that  our  law  i*  different,  for  I  should 
think,  that  if  you  relieve  the  railway  company  from  all  obliga- 
tion for  injuries  caused  to  any  of  their  servants  through  the  care- 
lessness and  neglect  of  any  uf  their  numerous  servant*,  you  in- 
cur the  hazard  of  their  being  as  regardless  of  the  safety  of  the 
public  inim  the  conduct  of  their  servants,  aa  the  law  tells  them 
they  may  be  as  to  the  safety  of  their  servants. 

This  forms  only  another  instance  from  which  it  appears  how 
widely  difle  rent,  inessential  principle,  are  some  of  the  most  com- 
mon contracts  in  the  law  of  Scotland  and  England.  The  con- 
tract of  sale  is  a  most  remarkable  instance;  and  we  had  lately, 
in  the  opinions  of  the  House  of  Lord*  in  the  case  of  M'Ewen, 
•  proof  how  easily  we  may  mistake  their  cases  when  we  deviate 
from  our  own  law  aa  to  matters  of  established  contracts  ;  for  a 
long  list  of  cases,  seemingly  clear  enough,  founded  on  in  this  Court 
by  some  of  our  most  learned  brethren  in  the  minority  iu  that  case, 
were  laid  aside  in  the  House  of  Lord*  a*  utterly  inapplicable. 

The  law  of  Scotland  aa  to  the  contract  of  service  in  regard  to 
*ucb  matter*  a*  are  here  raised,  is  perfectly  fixed,  and  admits 
of  no  doubt  whatever.  The  master's  primary  obligation  in  every 
contract  of  service  io  which  his  workmen  are  employed  in  a 
baaardona  and  dangerous  occupation  for  hi*  interest  and  profit, 
is  to  provide  for,  and  attend  to  the  safety  of  the  men.  That  i* 
hi*  first  and  binding  obligation — 1  should  tay  paramount  even 


to  that  paying  for  tlteir  labour.  This  obligation  includes  the 
duty  of  furnishing  good  and  sufficient  machinery  and  apparatus 
to  enable  them,  with  aafety  to  their  lives,  to  perform  the  work 
which  they  are  employed  in  for  his  profit,  and  to  keep  the  tame 
in  reasonable  and  good  condition ;  —  and  the  more  rude  and 
cheap  the  machinery,  and  the  more  liable  on  that  account  to 
cause  injury,  without  great  care,  control  and  auperin  ten  dunce  in 
the  working  of  it,  the  greater  his  obligation  to  make  up  for  its 
defects  by  the  attention  necessary  to  prevent  such  causing  in- 
jury. In  hi*  obligation  is  equally  included — as  be  cannot  do 
everything  himself — the  doty  to  have  all  acts,  by  others  whom 
he  employs,  done  properly  and  carefully,  in  order  to  avoid  risk. 
The  obligation  to  provide  for  the  sanity  of  the  lives  of  hia  ser- 
vants by  fit  machinery,  is  not  greater,  or  more  inherent  in  the 
contract,  than  the  obligation  to  provide  tor  their  aafety  from  the 
acts  done  by  others  whom  he  alio  employs.  The  other  servants 
are  employed  by  him  to  do  act*  which  of  course  be  cannot  do 
himself,  but  they  are  acting  for  him,  and  instead  of  himself,  as 
his  hands.  For  their  carelul  and  cautious  attention  to  duty, 
for  their  want  of  vigilance,  and  for  their  neglect  of  precau- 
tions by  which  danger  to  life  may  be  caused,  he  is  just  as  much 
responsible  aa  for  such  misconduct  on  his  own  part,  if  he  were 
actually  working  or  present.  And  this  particularly  holds  a*  to 
the  person  he  entrusts  with  the  direction  and  control  over  any 

of  his  workmen,  and  who  represents  him  in  SUcha  matter.  The 
servant,  then,  in  the  contract  of  service  in  Scotland,  undertakes 
no  risk  from  the  dangers  caused  by  other  workmen  from  want 
of  care,  attention,  prudence  and  skill,  which  the  attention  and 
presence  of  the  master,  or  others  acting  for  him,  might  have 
prevented.  Hi*  matter  is  bound  to  him  in  obligation*  which  are 
to  protect  him  from  such  danger*.  The  principle  of  the  contract 
In  England  being  different,  of  course  different  result*  follow. 

There  has  been  a  great  number  of  cases  in  Scotland,  at  all 
period*,  and  during  the  last  50  years  a  wry  large  number,  which 
proceeded  on  this  as  a  fixed  principle  of  the  law,  and  cm  tins 
established  doctrine  a*  to  the  contract  of  service. 

Of  course  there  arise  a  number  of  ease*  ia  the  various  trades 
of  modern  society,  in  which  the  acts  of  the  servants  may  be  of 
auch  a  kind,  that  although  not  criminal,  they  yetdo  not  involve 
the  master  in  liability  ;  and,  in  such  cases,  the  law  was  clearly 
admitted  on  all  hands,  although  its  application  was  matter  of 
nicety.  The  case  of  Sward  v.  Camtron,  Aoraary  IS,  1839,  is 
a  case  which  eminently  and  very  strongly  brings  out  the  doc- 
trine of  the  law  of  Scotland.  The  injury  was  caused,  as  Lord 
Mackentie  says,  by  the  culpable  negligence  or  rashness  of  the 
other  workmen  employed  by  the  tenant  of  the  quarry,  in  pre- 
cipitately firing  off  a  blast,  contrary  to  the  plain  precaution*  re- 
quired for  the  aafety  of  the  men.  That  law  was  not  disputed, 
as  the  Lord  Ordinary  state*  in  his  note.  The  sole  question  was. 
In  truth,  whether  there  was  such  misconduct,  or  whether  the 
pursuer  was  not  to  blame,  and  was  himself  the  sole  cause  of  the 
injury  he  received.  I  refer  to  the  full  note  of  Lord  Cuckburn, 
snd  to  the  detailed  opinions  of  Lord  Gillies,  of  tlie  late  Lord 
President,  and  Lord  Mackenzie,  to  shew  how  perfectly  settled 
and  rooted  is  the  doctrine  of  the  law  of  Scotland  aa  to  the  con- 
tract of  service  aa  to  this  point.  It  is  in  vain  to  attempt  to  dis- 
turb it  in  this  Court ;  and  having  heard  what  is  to  be  advanced, 
1  have  only  to  say,  that  I  shall  not  regard  the  point  a*  again 
open  for  argument. 

But,  then,  it  is  quite  within  this  doctrine  as  settled  in  our 
law,  to  contend,  1.  that  the  fault  of  the  man  himself  occasioned 
the  injury,  or  that  the  other  workmen  were  vtrmniti  ia  ilUdto,  or 
that  he  and  they  were  all  so  misconducting  themselves.  There 
is  a  case  which  will  soon  come  before  the  Court  for  argument, 
where  I  gxre  effect  at  a  trial  to  this  defence,  as  quite  competent 
by  the  law  of  Scotland,  in  answer  to  failure  of  tlie  obligation  to 
provide  safe  machinery  or  apparatus — which  la  on  the  aame 
footing  as  the  obligation  for  reckleune**  or  negligence  of  other 
workmen. 

But  the  defence  here  foils  in  point  of  fact.  The  deceased  was 
not  misconducting  himself;  and,  on  the  other  band,  though 
there  waa  carelessness  and  neglect  of  instructions  by  some  of 
the  other  workmen,  which  the  master  waa  bound  to  guard 
against, — and  all  carelessness  is  neglect  of  instructions  direct  or 
implied,-— yet  that  arose  from  Che  culpable  want  of  care,  super- 
intendence and  control,  necessary  for  tlie  safe  execution  uf  thi 
hazardous  and  laborious  work  there  carried  on,  and  protracted 
in  a  way  requiring  peculiarly  such  continued  control  over  the 
workmen. 

The  law,  then,  1*  clear,  and  the  fact*  raise  no  exception. 


IN  THE  COURT  OF  SESSION,  Ac. 


I  pay  no  attention  winterer  to  the  pies,  that  the  workmen 
rere  told  to  hold  on,  aad  that  they  diJ  not  do  so,  and  so  violated 
lie  instruction*  given.  The  master  it  bound,  in  such  acase,  to 
avc  tuth  control  over  the  men  as  will  insure  that  being  done 
rliich  the  safety  of  the  men  required.  Every  kind  of  neglect 
nd  csrelessness  on  the  part  of  workmen,  I)  violation  oflnslruc- 
ioni  direct  or  Implied  ;  and,  therefore,  to  admit  this  plea,  would 
i  truth  relieve  the  master,  la  almost  every  case,  from  all 
egliKenceand  recklessness  by  his  other  workmen,— for  there  is 
nrdly  a  case  in  whieli  it  could  not  be  proved  that  the  reckless- 
en  was  violation  of  their  duty.  The  case  of  Sword  was  just  a 
use  of  this  sort, — yet  tlie  Court,  in  that  cue,  did  not  listen  to 
nil  plea.  And  It  seems  to  me  to  be  clear,  that  this  plea  is  quite 
nwanstent  with  the  settled  law,  that  a  muster  is  liable  to  bis 
jrrant  for  Injuries  caused  by  the  culpable  negligence  and  in- 
dention of  hi*  other  workmen,  and  the  want  of  control  over 

Lot d  M e&eyn. — I  cannot  help  entertaining  a  doubt  of  the 
occlusions  in  point  of  fact  deduced  by  the  Lord  Ordinary. 
'be  9th  and  10th  articles  in  the  summons  attribute  the  tying 
f  the  ctab  by  the  rope  to  Galloway — and  in  the  face  of  repre- 
:u  bilious  of  its  insufficiency  by  other*,  aa  well  as  of  proof  of 
a  insufficiency  at  the  time.  I  think  it  proved  by  Galloway, 
.t matron g  and  Bobertson,  tbat  Galloway  gave  no  other  orders 
ut  for  the  men  to  hold  on,  which  implied  that  they  were  not 
Hie  the  crab.  Not  one  of  these  witnesses  are  now  in  the  da- 
nder'a  employ  no  est,  or  apparently  under  his  influence!  Gal- 
iway  in  a  spirit-dealer  and  contractor  in  Airdrie  ;  A  rmttrong 
iscontracloratCoaldyke;  Robertson  isa  ploughman  at  a  farm 
died  Haughbead.  The  last  witness  remained  at  the  crab 
hen  Galloway,  Armstrong  and  Sharp,  went  down  the  pit 
le  further  says,  "Galloway,  before  going  down,  desired  us  to 
'--  i  by  the  crat>  and  see  that  alt  was  done  right,  and  to  at- 


-repeated  it  two  or  three  times" 

Uilloway  confines  his  orders  to  Robertson  to  be  steady,  and 
land  by  the  crab — 1  mean,  the  men  to  hold  on.     He  adds, 

It  i-ifi  not  customary  to  use  the  rope  when  weight  suspended. 
I'hen  he  came  up,  the  men  were  holding  on — he  sent  Hobert- 
m  to  the  smithy,  and  went  himself  into  tho  engine-house." 

Now.  MThcrson  acknowledges  that  be  tied  the  rope.  Who 
id  doubt  the  truth  of  this  T  Would  henerjure  himself  to  make 
imself  the  cause  of  the  sad  accident  f  He  is  not  in  Dixon's 
uploynieut,  bat  of  some  iron  company  at  Keppooh.  He  cor- 
iterates  the  statement  further,  that  the  men  were  holding  on 
11  a  man,  who  he  says  was  Robertson,  was  sent  to  the  smithy 
r  a  bolt  "  Before  Robertson  went,  he  told  the  men  at  the 
;ib  to  stand  fast  and  hold  on:  Heard  him  say  so  distinctly,  and 
so  Armstrong.  \\  hen  Robertson  went  away,  some  of  the  men 
■  Hit  crah  cried  to  tie  the  crab  with  the  rope  and  the  standard, 
id  I  did  ko.  All  the  men  went  away,  and  Neileon,  another, 
id  himself,  were  left  at  the  crab.    We  were  talking  together. 


-e  standing  leaning  on  the  spokes,  but  without  holding. 
nun  we  were  standing  in  this  way,  tho  rope  broke,  and  the 
K-kes  Sow  round.  I  was  knocked  down  at  the  same  lime  with 
rihOD." 

Sow,  when  Nuilson  received  hie  death  blow,  im  he  employed 
Iiis  master's  service,  doing  bis  work,  so  as  to  make  him  an- 
'erable  for  the  injury  his  family  have  sustained  by  his  death  T 
have  great  doubt  about  this.  He  was  acting  contrary  to  ex- 
ess  orders ;  and  why  did  he  remain  by  the  crab,  not  holding 
i,  but  merely  leaning  lounging  on  it,  instead  of  running  away 
>m  it,  remaining  subject  to  injury  if  the  rope  gave  way  f  He 
rculd  have  removed  from  the  danger  which  he  occasioned  by 
-obedience  of  express  orders.  He  had  no  occasion  to  remain 
lere  he  did  for  the  benefit  of  his  master.  I  say  nothing  as  to 
lElish  cases,  or  the  case  of  Sword. 

Lord  Cockburn. — I  need  not  enter  into  the  details  of  the  proof, 
is  sufficient  to  say,  that  I  agree  with  the  two  Sheriffs  and 
c  Lord  Ordinary  in  their  view  of  the  fact*  The  result  is, 
at  the  pursuer's  husband  1  net  his  life  through  hlameable  neg- 
pnee  on  the  part  of  those  tor  whom  the  defender  Is  liable. 
But  it  has  been  maintained, — and  this  is  the  only  singularity 
the  case, — that  as  the  deceased  was  himself  a  workman  at 
is  colliery,  and  was  injur  ed  through  the  culpable  misconduct 
other  workmen  there,  the  defender,  who  employed  them  all, 
not  liable  in  damages.  This  plea  rests  solely  on  the  antho- 
y  of  two  or  three  very  recent  decisions  of  English  Courts. 
nd  these  decisions  certainly  do  seem  to  determine,  that  in 


England,  where  a  person  is  Injured  by  the  culpable  negligence 
of  a  servant,  that  servant's  master  is  liable  in  reparation,  pro- 
vided the  injured  person  was  merely  one  of  the  public ;  but 
that  he  is  not  so  responsible  if  the  person  injured  happened 
to  be  af'Uow  workman  of  the  delinquent  servant  It  is  said,  as 
an  illustration  of  this,  that  if  a  coaebman  kills  a  stranger  by 
Improper  driving,  the  employer  of  the  coachman  is  liable  ;  bnt 
that  he  is  not  liable  If  the  coachman  only  kills  the  footman. 

If  this  be  the  law  of  England,  1  speak  of  it  with  all  dne  re- 
spect. Bnt  It  moil  artfrinty  Is  not  the  law  of  Scotland.  I  defy 
any  industry  to  produce  a  single  decision,  or  dictum,  or  insti- 
tutional indication  of  opinion,  or  any  trace  of  any  authority,  to 
this  effect,  or  of  this  tendency,  from  the  whole  range  of  our  law. 
If  such  an  idea  exists  In  our  system,  it  has  as  yet  lurked  unde- 
tected. It  has  never  been  directly  condemned,  because  it  bat 
never  been  stated.  The  case  of  Sword  gave  the  Court  a  lair  op- 
portunity of  applying  the  principle  if  it  existed— for  there  it  was 
a  workman  who  nad  been  hurt  by  the  negligence  of  his  fellow 
workers,  but  the  employer  was  found  liable.  Many  similar  cases 
have  occurred,  and  they  have  all  been  disposed  of  without  the 
interference  of  this  conception.  The  whole  course  of  our  prac- 
tice has  proceeded  on  the  auumplion,  that  the  liability  of  an 
employer  did  not  cease  merely  because,  besides  employing: 
the  wrongdoer,  he  also  employed  him  to  whom  the  wrong  was 

I  am  clear  for  adhering  to  our  own  rule,  and  to  our  own 
legal  and  practical  habits.  The  new  rule  seemed  to  be  recom- 
mended to  us,  not  only  on  account  of  the  respect  due  to  the 
foreign  tribunal,— the  weight  of  which  we  all  acknowledge, '-but 
also  on  account  of  Its  own  inherent  justice.  This  last  recom- 
mendation tails  with  me,  because  I  think  that  the  justice  of 
the  thing  is  exactly  in  the  opposite  direction.  I  have  rarely- 
come  upon  any  principle  that  seems  less  reconcfleablc  to  gene- 
ral legal  reason.  I  can  conceive  some  reasons  for  exempting 
the  employer  from  liability  allogtther  ;  but  not  one  for  exempt- 
ing him  only  when  those  who  act  for  bim  Injure  one  of 
themselves.  It  rather  seems  tome  that  these  are  the  very  per- 
sons who  have  the  strongest  claim  upon  him  for  reparation  ; 
because  they  incur  damage  on  bis  account,  and  certainly  are 
not  understood,  by  our  law,  to  come  uader  any  engagement 
to  take  these  risks  on  themselves. 

Lord  Murray. — I  have  considered  this  case  with  great  anxiety, 
and  have  at  different  times  been  impressed  with  different  views 
both  of  the  evidence  and  of  the  law. 

I  am  now  of  opinion  tbat  we  must  entirely  discard  the  doc- 
trine from  the  law  of  England  on  which  the  advocator  has 
relied.  I  hold  it  to  be  clear  by  onr  law,  that  where  any  one 
employs  workmen  in  a  manufactory  or  other  operation  attend- 
ed with  danger  to  life,  he  must  take  every  precaution  to  make 
the  employment  as  safe  to  the  workmen  as  possible.  He  is 
responsible  for  the  machinery  being  safe,  and  for  tho  superin- 
tendence and  vigilance  on  the  part  of  other  workmen  to  make 
it  so. 

I  think  it  mad 
superintendence  w 

The  Court  pronounced  the  following  interlocutor: — 
"  Bee*]  the  fourth  and  sixth  findings  of  the  Lord  Ordinary'* 
interlocutor ;  and,  in  lieu  thereof— Find,  4.  That  in  the  mean, 
while,  and  with  a  view  to  relievo  for  a  timo  the  men  from 
sustaining  the  weight,  and  that  any  reverse  movement  of  the 
crab  might  be  at  the  sometime  prevented,  one  of  the  spokes 
was  tied  with  a  rope,  which  then,  and  usually  was  attached 
to  one  of  the  upright  standards  of  the  crab;  and  several  of 
the  men  thereupon  left  tho  crab,  and  removed  to  a  short  dis- 
tance, but  the  deceased  and  two  others  remained  at  the  crab ; 
Find,  8.  That  either  before  or  after  the  crab  was  so  lied,  and 
when  some  of  the  men  released  themselves  from  the  crab,  and 
when  the  Injury  occurred,  William  Robertson,  the  pit-head 
man,  who  bad  been  in  charge,  had  left  the  spot,  and  had  gone 
to  tho  smithy  about  the  bolt,  and  was  absent  for  a  consider- 
able time;  and  the  overseer  James  Galloway,  who  had  de- 
sired Robertson  to  go  to  the  smithy,  had  gone  to  the  engine- 
house,  at  a  short  distance,  wanning  and  drying  himself, — thus 
withdrawing  himself  from  any  farther  control  or  inspection  of 
the  men  at  this  critical  stage  of  a  most  hasardo  us  operation, — 
and  there  waa  no  person  un  the  spot  having  authority  or  tak- 
ing charge  of  the  operation  of  working  the  crab,  or  of  the 
party  of  men  engaged  in  that  operation :   Quoad  ultra,  adhere 
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to  the  findings  of  the  Lord  Ordinary's  Interlocutor,  anil  to  the 
decree  therein  contained :  Refuse  the  prayer  of  the  reclaiming 
note :  Find  the  reclaimer  liable  In  additional  expenses,  and 
remit  the  account,"  &c. 

Pursuer's  Avtuobitie?. — Sword  e.  Cameron  and  Galleily, 
Feb.  13,  1839.    Linwood,  March  19,  1821. 

Duumca'a  Acthohuieb, — Hutchison  v.  fork  Newcastle  and 
Berwick  Bailwaj  Co,  Law  Jour.  vol.  zlx.  Eich.  Rep.  296) 
and  case  i  nj  mediately  following.  Priestley  v.  Fowler,  8  Heeson 
and  WeUby,  p.  1. 

Lord  Ordinary,  Colonsay. — Act.  Pattlson;  John  Rogers,  S.S.C. 
A  aent.~  Alt.  Patton,  Iuglia ;  Walker  and  Melville,  W.S,  iwiU, 

T.  Clerk.— (F.H.) 


31st  January  1852, 
First  Division, 
No.  115. — Sir  James  Boswell  of  Auchinleck,  Bart., 
Pursuer,  v.  Thomas  Alexander  Boswell  and  others, 
Defaiden. 
Entail— Erasure  in  Essentia] i bus  —  Personal  Bar —Prescrip- 
tion—  Whtrt,  in  the  prohibition  in  a  deed  of  entail  againtt  tale* 
and  alienation!,  the  Liters  "  intd,"  in  Ike  vord  irredeemably, 
vm  written  on  an  eraiure— Held,  1.  That  the  entail  wot  in- 
valid 2.  That  it  did  not  obviate  the  nullity,  that  the  entail  vol 
recorded  during  the  enlaiUr'i  fyi,  and  thai  the  word  irrtdeem. 
ably  not  engrafted  in  the  rtgitter  without  eraturt,  or  that  the 
entailer  tubtequently  executed  and  recorded  a  deed  of  declaration 
and  alteration,  which  proceeded  on  the  narrative  of  the  entail  being 
recorded,  and  provided  that  the  deed  of  declaration  ihould  form 
part  of  the  entail,  ai  if  ineerted  in  it.  a.  That  the  heir  of  entail 
in  pontuion  wot  not  barred  from  challenging  the  entail  on  the 

Cind  of  vitiation,  in  respect  that  the  tillei  by  tchich  the  entail 
been  feudalized,  and  under  which  hit  predeceuori  and  himi/ff 
held  the  ettate,  contained  the  prohibition  against  telling,  with  tie 
word  irredeemably  praperlg  engrossed,  4.  That  the  challenge  of  the 
heir  in  pottauion  wot  not  barred  by  prtecription,  in  reepect  of  A* 
posseiiion  on  such  titles,  by  the  Ann  of  entail,  for  forty  yean. 

Alexander  Boswell,  Lord  Auchinleck,  on  7th  August 
1776,  executed  a  strict  entail  of  the  lands  of  Auchinleck. 

The  deed  was  executed  with  consent  of  the  entailer's 
eldest  son,  James,  and  was  recorded  during  the  entailer's 
lifetime,  and  on  his  application,  in  the  register  of  tail- 
zies, on  21st  December  1776,  and  in  the  books  of  Coun- 
cil and  Session  on  5th  March  1777. 

The  deed  contained  the  usual  prohibitory,  irritant  and 
resolutive  clauses.  The  prohibitory  clause  provided, 
inter  alia — 

"  That  it  shall  not  be  in  the  power  of  any  of  the  heirs  suc- 
ceeding to  the  lands  and  estate  hereby  disponed  ai.d  resigned, 
to  sell,  alienate,  Implgnorate,  or  dispone  the  same,  or  any  part 
thereof,  either  irredeemably  or  under  reversion,  or  to  burden 
the  same,  in  whole  or  in  part,  with  debts  or  sums  of  money, 
infeftmeuta  of  annualrent,  or  any  other  servitude  or  burden 
whatever." 

The  letters  "  irred,"  in  the  word  irredeemably,  were 
written  on  an  erasure,  of  which  fact  no  notice  was  taken 
in  the  testing  clause.  The  word  irredeemably  was  en- 
tered in  both  the  registers  without  erasure. 

In  pursuance  of  a  reserved  power  to  alter  or  revoke 
the  entail  iu  whole  or  in  part,  Lord  Auchinleck  and  his 
son,  on  8th  March  1781,  executed  a  deed  of  declaration 
and  alteration,  the  preamble  of  which  bore — 

"  Considering  that  1,  by  my  disposition  of  tailzie,  dated  the 
7th  day  of  August  1776,  recorded  in  the  register  of  tailzies  the 
21st  day  of  December  thereafter,  and  registered  in  the  books 
of  Council  and  Session  the  6th  day  of  March  1777,  did,  with 
consent  of  James  Boswell,  Esq.,  advocate,  my  eldest  son,  grant 
and  dispone  to  myself,  and  the  heirs-male  of  my  body,  whom 
railing,  to  my  other  heirs  of  tailzie  and  provision  therein  spe- 
cified, the  lands  autl  barony  of  Auchinleck,  and  others  therein 


And  further — 

"  That  I  am  satisfied  It  would  be  for  the  Interest  of  my  hein 
to  have  liberty  to  grant  tack«,"  &c  "  aud  that  it  may  be  also 
for  the  benefit  of  my  said  heirs  of  entail  to  have  liberty  to 
grant  building  leases,"  &c. 

The  deed  then  declared,  that  notwithstanding  the  re- 
striction in  the  entail  1776,  it  should  be  in  the  power 
of  the  heirs  of  entail  to  grant  tacks  for  the  lifetime  of 
the  tenant  in  whose  favour  the  tack  was  executed,  with- 
out diminution  of  the  rental,  and  also  building  leases  for 
9i)9  years,  in  manner  and  to  the  extent  specified.  And 
the  deed  concluded — 

"  And  I  hereby  in  so  far  allenarly  alter  the  foresaid  tailzie 
executed  by  me ;  and  I  declare  that  these  presents  shall  be 
held  as  part  thereof,  and  that  the  before  written  powers  com- 
mitted  to  my  said  heirs  of  entail  shall  be  inserted  in  all  lbs 
subsequent  rights  and  infeftments  of  the  said  lands  and  estate, 
in  like  manner  as  If  they  had  been  contained  in,  and  nude 
part  of  the  said  original  disposition  of  taillie,  and  that  the 
exercise  of  the  said  powers  by  the  itaid  heirs  of  entail  shall  do- 
wise  infer  soy  contravention  or  irritancy  against  them  ;  and 
1  consent  to  the  registration  hereof  in  the  record  of  tallies, 
and  also  In  the  books  of  Council  and  Session,  or  of  any  other 
proper  Court,  therein  to  remain  for  preservation,"  &c. 

This  deed  was  also  recorded  in  the  lifetime,  and  on 
the  application  of  the  granter,  in  the  register  of  tailzies, 
on  10th  March,  and  in  the  books  of  Council  and  Session 
on  7th  July  1781. 

Lord  Auchinleck,  the  entailer,  died  in  1784,  ind 
was  succeeded  by  his  eldest  sou,  James  Boswell,  who 
made  up  titles  as  heir  of  tailzie  and  provision  under  the 
entail,  lie  expede  two  charters  of  resignation,  one  un- 
der the  great  seal,  and  the  other  under  the  prince's  seal, 
both  dated  6th  August  1784,  in  virtue  of  which  he  wsj 
infeft  on  31st  December  1784. 

James  Boswell  was  succeeded  by  his  sod,  afterwards 
Sir  Alexander,  who  made  up  titles  by  special  service  as 
heir  of  tailzie  and  provision  to  his  father,  followed  by 
precepts  from  Chancery  and  sasiues  thereon,  in  1799. 
Sir  Alexander  was  succeeded  by  his  son,  the  pursuer, 
who  made  up  titles  in  like  manner  by  special  service  as 
heir  of  tailzie  and  provision,  followed  by  precepts  from 
Chancery  and  sasines  thereon,  in  1835.  In  all  the  deeds 
contained  in  this  progress,  the  prohibitory,  irritant  and 
resolutive  clauses  of  the  entail  were  engrossed  without 
any  defect  in  the  prohibition  against  sales  or  alienation;. 

The  present  was  an  action  of  declarator  to  have  it 
found  that  the  entail  was  defective  and  invalid,  on  the 
ground  of  being  erased  tn  ettenltalibut  in  the  prohibition 
against  sales,  and  therefore,  that  under  11  and  12  Vict, 
c.  36,  §  43,  it  was  completely  invalid. 

The  defenders  pleaded — That,  1.  There  was  no  vitia- 
tion in  essenlialibus.  2.  At  all  events,  the  action  su 
excluded. 

The  Lord  Ordinary  having  ordered  cases,  the  pursuer 
pleaded — 

1.  That  in  respect  of  the  erasure  in  the  word  irredeemably, 
the  deed  was  vitiated  in  eaentialibut  ;  that  in  the  absence  of  any 
notice  of  the  erasure  in  the  tenting  clause,  it  most  be  presume!, 
juris  et  de  jure,  that  it  was  erased  after  the  deed  was  executed; 
that  this  presumption  could  not  be  redargued  by  extraneooi 
evidence;  and  that  averments  as  to  the  granter's  subsequent 
knowledge  of  the  erasure,  and  adoption  of  the  deed,  with  words , 
superinduced  on  the  erasure,  were  irrelevant,  in  respect  that  the 
deed  was  not  the  same  as  that  which  the  witnesses  an thenticaled 
Egliotoa  v.  Montgomerie,  14 th  Feb.  1845,  8th  July  IW7,  House 
ol  Lords.  Forbes  v.  Gallic,  4tli  March  1847.  Balfour's  1'nc- 
ticks,  p.  371.  3  Ersk.  2,  30.  Ileid  e.  Redder,  24th  June  1KH, 
6th  March  1833 ;  30th  July  1640,  House  of  Lords.    Shepherd 
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',  Grant,  M*tTi  Jen.  1344;  Slut  July  1847,  Home  of  Lord*, 
Imllb  o.  Rankine,  latli  Feb.  183.1;  30tli  Jul/  1840,  II.  of  L. 
.  Stair,  O,  19.  Sirsthmure,  1st  Feb.  1837;  30th  July  1840, 
{  of  L.  Sharpe,  IBtll  April  18SS,  H.  of  L.  2.  That  toe  pur- 
uer's  challenge  was  not  barred  by  the  tact,  tint  in  the  sasines 
fliia  father  and  grandfather,  and  in  hi)  own  Maine,  there 
'ere  engrossed  the  conditions  of  the  entail,  with  the  word 
irredeemably"  therein;  and  no  act  of  liomol ligation  or  adop- 
inn  by  any  one  of  them,  could  render  valid  the  erased  prohi- 
bits! against  alienation*  In  the  entail. — Montgomerie  v.  Eglin- 
jii.  18th  Aug.  1843.  !  Bell'*  App.  p.  149.  Smith  d.  Rankine, 
1  tup.  Macrae,  Sid  Not.  1838.  Shepherd  v.  Grant,  ut  tap. 
.  Tint  the  pursuer's  challenge  was  not  barred  either  by 
lie  negative  or  positive  prescription. — 3  Erik.  7,  9.  Ivory's 
Irak,  ii.  p.  750,  note  350. 

The  defenders  pleaded — 
'ram  the  flrit  feudal izxtion  of  tlie  entail  In  the  person  of 
ine>  Boiwell,  down  to  tlie  lateit  titles  in  favour  of  the  pur- 
mr,  all  the  deed*  contained  a  prohibitory  clause  with  the  word 
irredeemably"  written  without  erasure ;  and  this  prohibitory 
.mse  was  correctly  engrossed  in  tlie  titlea  no  leaa  than  twenty- 
mr  times,  and  in  different  records  twelve  times,  since  the  en- 
lilcr'a  death.  It  wns  submitted,  then — 1.  That  the  pursuer's 
slil  tn  challenge  tlie  entail  on  the  ground  libelled,  was  barred 
j  the  slate  of  his  own  title;  for  as  he  had  himself  made  op  this 
nder  ■  prescriptive  investiture,  embodying  a  valid  and  effectual 
rnhibition  against  sales,  and  all  the  requisite  fettering  clauses, 
it  orn  title,  which  must  receive  effect  so  long  aa  unreduced, 
'is  uf  itself  sufficient  to  restrain  him  from  dealing  with  the 
state  ■■  a  fee-simple  proprietor,  in  terms  of  the  conclusions  of 
ii  summons.— Eglinton  v.  Montgomerie,  Montgomerie  t>.  Eg- 
nlon,  ut  tup.  Shepherd  v.  Qr-int,  ut  sup.  2.  The  erasure  in 
art  of  the  word  "  irredeemably"  was  immaterial,  and  conld  not 
Beet  the  validity  of  the  email,  aa  it  was  evidently  made  to 
inert  a  clerical  error.— Wright  r>.  M'Leod,  Bth  Feb.  1673; 
1.11.440.  Lyons.  Aboyne,  2Iit  Dec.  1709;  If.  11,344. 
Stair,  43, 10.    Gayvood  e.  M'Ennd,  19th  Jane  1838     Cassiilia 

Kennedy,  3d  June  1831.  Morrison  u.  Cameron's  Trustees, 
nth  June  1829.  Held  o.  Redder,  Shepherd  v.  Grjnt.  vt  tup.  The 
tinmt  effect  that  could  be  given  to  the  erasure,  wis  to  make  it 
Jcewary  to  hutd  the  word  irredeemably  pro  non  icripta,  in  which 
ik  there  would  atill  remain  a  substantive  prohibition  against 
lei.— Kemp,  3d  March  1603;  M.  16.949.  Adam,  12th  Juno 
MAiF.C.  Howdene.  Ferrier,  101h  July  1835.  Keir,  M.  17,062. 
ihnaton,  M.  17,063.  3.  Even  supposing  the  erasure  material, 
e  acta  of  tlie  entailer,  in  his  lifetime,  and  particularly  the  re- 
fence  tn  the  deed  of  1776.  in  the  deed  of  declaration  of  1781, 
ii*  sufficient  to  exclude  the  objection,  and  to  support  the 
iyinsl  deed,  as  constituting,  along  with  the  deed  of  declara- 
nt, a  valid  and  effectual  entail— Henderson,  2uth Feb.  1809; 
.  17,0ft.  Sutherland,  1st  July  1823.  M'Lean,  20th  May 
31.  Whitehead,  19th  Feb.  1830.  Duff  B.Fife,  17  th  July  m3. 
R-i=  s.  Harper,  18tb  Oct.  1831,  House  of  Lords.  4.  The  pur- 
er'^ challenge  was  barred  b y  his  own  acts,  and  the  acts  of  all  the 
ccesaite  heirs  of  entail,  Inasmuch  as,  by  making  up  their  title 
Ih  the  fenting  clauses  engrossed,  they  adopted  and  recognized 
e  entail  in  the  terms  in  which  it  was  recorded.— 3  F.rsk.  8,  99. 
Er-k.  a,  47.  5.  The  pursuer's  right  was  cutoff  by  the  negative 
eseription. 

The  Lord  Ordinary  repelled  the  defences/and  issued 
e  following — 

"  .Vole.— In  the  prohibition  in  the  entnil  1776,  against  sales 
A  alienations,  the  word  '  irredeemably  is  in  part  (via.  in  the 
tors  irrt  and  a  portion  of  the  rf)  written  on  an  erasure.  If 
e  word  had  been  fairly  written  '  redeemably'  without  erasure, 
d  the  deed  had  so  stood,  there  would  have  been  a  fatal  de- 
:t  in  the  prohibitory  clause — (Eglinton  v.  Montgomerie,  Feb. 
,  1 845,  and  in  Ii  ouac  of  Lords).  The  erasure,  therefore,  occurs 
a  material  word.  ir  so,  what  la  the  legal  effect  of  the  era- 
tc  !  Does  it  invalidate  and  render  ineffectual  the  prohilu- 
>n  aeainat  sale  and  alienation  7  Or  has  cause  been  shewn  by 
i  defenders  for  holding  that  the  entail,  notwithstanding  of 
i  erasure.  Is  nut  invalid  and  ineffectual  as  regards  any  ono 
mcli  prohibitions  as  ore  necessary  to  constitute  a  strict  en- 
l  ?— (Eutail  Amendment  Act,  II  and  12  Tict  C  86,  §  48  ) 
ic  lord  Ordinary  thinks  they  have  not ;  and  that  they  have 
'  made  out  that  there  is  airy  bar  to  the  pursuer  insisting  in 


"  1st,  In  the  finl  place,  let  the  case  be  considered  upon  the 
deed  of  entail  alone. 

"  By  the  erasure,  the  deed  becomes  improbative  in  that  part 
of  It  where  it  occurs.  There  is  nothing  on  the  face  of  the  deed 
Itself  to  shew  or  satisfy  the  Court  that  the  erasure  was  mode 
before  ciecntion — that  'irredeemably'  was  the  word  in  the  deed 
at  tho  time  of  execution.  Apart  from  any  case  of  fraud  (and 
none  is  alleged),  no  evidence  can  be  admitted  to  prove  when 
or  by  whom  the  erasure  and  superinUuction  were  made.  It  is 
sufficient  that  they  may  have  been  made  after  the  execution 
of  the  instrument.  The  presumption  of  law  is,  that  they  were 
made  after  it..  The  word  written  on  the  erasure,  therefoie,  is 
not  duly  authenticated,  and  consequently  it  cannot  be  taken 
as  a  substitute  for  what  may  have  been  originally  there  writ- 
ten. Hence  the  word  '  irredeemably,'  or  the  material  portion 
ot  it,  has  no  force.    It  la  entirely  inoperative. 

"  But  then  the  defenders  contend,  that  there  is  a  good  pro- 
hibition without  the  superinduced  word  or  superinduced  let- 
ters of  it — that  the  whole  word  '  irredeemably'  Is  to  be  held 
pro  non  teHpro,  and  the  instrument  to  be  read  aa  if  it  were  blank 
in  that  part  of  it.  Now,  looking  to  what  would  remain,  it 
would  be  difficult  to  find  that  the  entail  contained  a  valid  pro- 
hibition against  sales.  But  the  deedshewa  that  it  was  not  ori- 
ginally blank,  where  it  is  note  filled  np  with  the  word  irredeem- 
ably ;  and  the  presumption  Is,  that  it  was  not  blank  when  exe. 
cnted,  but  contained  a  word,  or  a  part  of  it,  which  was  ajter- 
icardi  erased  In  order  to  substitute  in  its  place  the  word  irre- 
deemably. Part  of  the  original  word,  vis.  '  deemably,' or  'eeln- 
ably,'  still  remains,  and  a  word  In  that  place  ia  necessary  to 
perfect  the  meaning  and  complete  the  sentence ;  while  it  can- 
not be  shewn,  that  that  word  must  have  been  immaterial  ex- 
cept towards  completing  a  sense,  which  was  plain,  obvious,  and 
certain  without  it.  The  rest  of  the  words  are  not  sufficient  to 
shew  what  was  the  meaning  of  the  whole,  when  the  space  de- 
aired  to  be  taken  as  blank  was  filled  up  with  the  word  urigi. 
Dally  there  written.  They  afford  no  certainty  as  to  that  what- 
ever. According  to  the  word  which  might  have  been  there, 
tho  meaning  of  the  prohibition  might  have  been  altogether 
different,  and  therefore  the  word  Is  not  one  which  must  bars 
been  immaterial,  bnt  which  may  have  been  most  material  in 
fixing  its  effect  as  a  prohibition  against  selling.  If,  when  the 
deed  waa  executed,  the  place  was  tilled  np  with  the  word  '  re- 
deemably,'  the  prohibition  would  have  been  clearly  defective, 
and  the  defect  which  then  existed  in  the  piobibition  could  nut 
be  cured  by  erasing  a  part  of  it,  and  then  converting  it  Into  a 
different  vord  with  an  entirely  different  meaning.  If,  aa  the  deed 
was  conceived  when  executed,  the  entailer  had  prohibited  re. 
detmabit  sales,  or  sales  under  reversion  only,  and  not  attaints 
sales,  these  last,  which  ware  permitted,  could  not  be  prohibit- 
ed after  the  execution  of  the  deed  by  erasing  a  part  of  it,  and 
altering  the  meaning  of  the  prohibition  as  it  previously  stood  ; 
for  that  would  in  truth  be  to  Insert  a  prohibition  after  execu- 
tion which  was  not  there  before  it.  Now  although  it  may  be, 
that  while  there  is  here  the  strongest  presumption  that  the 
word  originally  written  win  '  redeem  ably,'  this  cannot  be  fixed 
with  absolute  certainty ;  it  is  apprehended,  that  in  the  circum- 
stances, it  cannot  be  conceded  to  the  defenders  that  the  space 
shall  be  taken  as  blank,  and  that,  on  the  contrary,  if  it  conld 
originally  have  been  tilled  up  with  the  word  '  redeemably,' 
(which  undoubtedly  it  might),  the  pursuer  is  entitled  to  require 
that  it  shall  be  held  to  have  been  so  occupied  when  the  en- 
tail was  executed.  But  If  such  waa  or  is  to  be  held  as  having 
been  the  tenor  of  the  Instrument  at  the  date  of  its  execution, 
then  the  entail  ori^inalit/  teat  detective  in  the  prohibition 
against  sales,  and  it  is  itilt  defective,  although,  as  it  lanov  writ-' 
ten,  with  the  word  'irredeemably  instead  of'  redeemably,'  there 
ore  words  sufficient  to  make  a  valid  prohibition,  the  word  '  ir. 
redeemably'  being  wholly  withont  authentication,  and  that  part 
of  the  instrument  being  therefore  improbative. 

•'2d.  Now,  if  this  would  be  the  result  were  there  nothing 
more  in  the  case,  and  no  ground  for  concluding  that  the  era- 
sure had  been  improperly  or  fraudulently  made,  after  the  exe- 
cution of  the  deed,  by  some  interested  party,  in  order  to  in  vail- 
date  it.  Is  there  in  the  other  facts  anything  to  be  found  which 
affords  a  good  defence  to  the  action  1 

"  The  entail  is  dated  the  7th  August  1776,  and  aa  recorded 
in  the  register  of  entails  on  the  21st  December  of  the  same 
year,  and  in  tho  books  of  Council  and  Session  on  the  5th  March 
1777,  it  contains  the  word  '  irredeemably.'  This  shews  that 
the  erasuie  and  super! uduclion  must  have  been  mado prior  to 
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the  finl  of  these  dates,  and  daring  the  life  of  the  entailer,  and 
leaves  no  room  for  the  supposition,  that  it  was  done  in  order 
to  nullify  the  prohibition.  Bat  it  is  wholly  unavailing  to 
obviate  the  legal  effect  of  the  erasure.  That  the  entail  as 
entered  upon  the  record,  is  in  apt  and  sufficient  terms,  will 
not  supply  the  want  of  a  probative  deed  framed  in  the  same 
terms.  If  the  deed  of  entail  is  improbative  in  one  of  the  pro- 
hibitions, the  defect  cannot  be  cured  by  the  fact,  tbat  tzjadt 
of  the  record  there  is  an  aptly  expressed  prohibition. 

"  But  it  is  said,  that  any  objection  to  the  validity  of  tbe 
entail,  in  the  prohibition  against  selling,  is  removed  by  the 
supplementary  deed  of  declaration  and  alteration  of  the  8th 
March  1781,  executed  by  the  entailer,  which  proceeds  upon 
the  narrative  of  the  entail  as  being  recorded  In  the  register  of 
entails,  and  in  the  books  of  Council  and  Session,  and  contains 
a  provision,  tbat  the  deed  of  declaration  shall  be  held  to  form 
part  of  the  entail,  the  same  as  if  inserted  therein ;  and  which 
supplementary  deed  was  also,  in  the  lifetime  of  the  granter, 
recorded  in  the  register  of  entails,  on  the  10th  March,  and  in 
tbe  books  of  Council  and  Session  the  9th  July  1781.  In  the 
fini  place,  it  is  not  even  a  necessary  inference,  that  the  entailer, 
when  he  executed  tbe  deed  of  declaration,  mat  aware  that  the 
part  of  the  deed  of  entail  in  question  had  been  trattd,  and  the 
word  'irredeemably'  written  upon  it,  or  that  such  was  its 
terms  as  entered  on  the  record.  In  the  teamd  place,  and  as- 
suming that  this  could  be  legitimately  inferred,  it  would  not 
prove  that  the  word  '  irredeemably1  was  in  the  deed  before  it 
was  executed,  or  remove  the  presumption  that  the  erasure  was 
made  after  execution.  But  stopping  short  of  that,  the  objec- 
tion founded  on  tbe  entail  not  being  probative  in  the  erased 
part  of  It,  remains  in  full  force.  There  is  nothing  in  the  deed 
of  declaration  to  remove  it,  or  admit  of  its  being  disregard- 
ed, or,  consequently,  to  prevent  the  erasure  being  attended 
with  its  legal  effect.  If  tbe  fact  of  the  entail  having  been 
recorded  in  terms  corresponding  to  the  tenor  of  the  instru- 
ment at  crated,  be  an  insufficient  answer  to  the  plea  of  impTO- 
bativencss,  a  declaration  in  a  separate  deed,  that  it  has  been 
recorded  in  thete  termi  (and  the  deed  of  declaration  cannot  in 
any  view  be  stated  as  going  farther),  will  not  alter  the  case. 
The  defender's  plea,  in  truth,  comes  to  this,  that  assramlng  the 
erasure  In  the  entail  to  be  in  tubttantialibm,  the  effect  of  the 
deed  of  declaration  wits,  that  Lord  Auchiuleck  left  at  his  death 
a  valid  deed  of  entail  effectual  to  restrain  the  heirs  against 
telling.  But  if  the  deed  of  entail  be  improbative  in  an  essen- 
tial part  of  it,  there  is  nothing  in  the  deed  of  declaration  which 
could  render  it  probative  or  supply  the  want.  Supposing  that 
this  could  have  been  done  by  a  declaration  in  a  icparate  deed, 
that  the  erasure  and  snperlnduction  were  made  before  subscrip- 
tion, there  is  nothing  of  the  hind  in  the  deed  founded  on. 
For  anything  that  It  contains,  the  fact  may  have  been  other- 
wise, and  the  legal  presumption  is,  that  it  was  so ;  and  if  so, 
bow  can  tbe  result  that  would  follow,  be  altered  or  obviated 
by  such  an  instrument  as  the  deed  of  declaration  In  question  T 
The  case  is  totally  different  from  that  of  Stmthmore,  to  which 
it  has  been  attempted  to  be  assimilated. 

"Nor  does  It  appear  to  the  Lord  Ordinary,  that  the  objec- 
tion on  the  gronnd  of  the  erasure  is  excluded,  because  It  hap- 
pens, tbat  in  the  titles  by  which  the  entail  was  feudalised,  and 
upon  which  tbe  estate  has  since  been  possessed  by  tbe  heirs 
succeeding  to  it,  and  by  the  pursuer  himself,  the  prohibition 
against  selling  Is  in  apt  and  effectual  terms,  the  word  on  tbe 
erasure  In  the  entail  being  in  these  titles  uniformly  'irredeem- 
ably.' 

"  This  state  of  title  cannot,  it  Is  apprehended,  bar  the  pur- 
suer from  insisting  in  the  present  action  on  the  gronnd  of 
homologation.  If  there  was  no  effectual  entail  made  by  the 
granter,  In  respect  that  the  deed  of  entail  itself,  owing  to  its 
existing  statu,  is  defective  in  the  prohibition  against  sales,  it 
is,  of  no  relevancy  to  say,  that  all  Is  right  in  the  charters  and 
snsines  following  on  It.  Ex  hypothesi,  the  entail  contains  no 
effectual  prohibition  against  selling,  the  deed  being  improba- 
tive in  an  essential  part  of  the  prohibition.  There  is  no  ex- 
pression, or  which  is  the  same,  duly  authenticated  expression, 
of  the  granter's  will  to  make  such  a  prohibition.  There  is  no- 
thing to  which  homologation  can  apply.  Tbe  plea,  therefore, 
resolves  into  this,  that  by  the  titles  following  on  an  entail  vrith- 
cvt  a  prohibition  againtl  telling,  a  valid  entail  in  that  respect  can 
be  constituted.  Suppose  an  entail  improbative  in  the  prohibi- 
tion against  contracting  debts,  with  titles  following  on  it  in 
which  an  effectual  prohibition  against  their  contraction  has 


bean  throughout  inserted,  would  not  the  entail  be  clenlyk 
operative  in  that  particular  f  Or  again,  if  the  entail  is  imam 
native  in  the  prohibition  against  sales,  and  a  sale  e(  ihe  fju 
were  made,  can  there  be  a  doubt  tbat  the  purchaser  could  ot 
tain  a  valid  right  to  it  I  The  titles  of  the  heirs  of  souuU 
though  they  would  give  them  a  valid  right  to  the  lands,  to  j 
to  enable  the  seller  to  convey  to  the  purchaser,  would  be  tnilh 
Inoperative  to  restrain  the  heirs  from  effectually  selling.  HIL 
thus  free  to  sell,  it  may  be  tbat  formerly  it  was  only  by  difc 
SO  that  the  heir  could  liberate  himself  from  tbe  feiltrs  <A  u 
entail,  or  tbat  the  Court  coold  be  called  upon  to  praiwr* 
whether  he  had  tbe  power  to  sell  or  not.  But  now,  in  Tirr; 
of  the  late  statute,  it  is  manifest,  that  to  entitle  the  heir  to  i? 
ply  to  the  Court,  it  is  enough  that  the  entail  is  invalid  ore 
effectual  in  any  of  the  prohibitions.  The  only  question  iicu 
the  heir  of  entail  sell  or  contract  debt,  or  alter  the  order  i 
succession  T  If  he  can  shew  that  in  any  one  of  these  [si Hi- 
lars he  is  not  effectual  I?  restrained — that  a  sale  would  bene, 
or  that  debt  contracted  could  be  made  to  affect  (lie  <*lttt— a 
Is  entitled  to  a  decree  giving  effect  to  the  statutory  proririco 
"  But.  then,  not  only  have  tbe  titles  upon  the  entail  it: 
made  up  In  the  terms  mentioned,  but  possession  has  beet  hi 
upon  them  by  the  heirs  of  entail,  Including  the  pursuer,*! 
greatly  more  than  forty  years,  and  it  is  contended  tint  lie 
pursuer's  right  of  action  is  thus  cut  off  by  prescription 

"That  the  charter  and  infeftment  1781  are  a  goodlssiif 
a  prescriptive  title  to  the  lands,  and  that,  with  the  snbseqnEt 
progress,  they  form  a  good  prescriptive  title,  on  which  the  tiA 
to  them  could  be  successfully  maintained  against  any  ckia.i 
challenge  at  the  instance  of  a  third  party  asserting  a  prior  ul 
preferable  right,  is  no  doubt  true.  Here,  however,  there  i»n 
question  as  to  whether  the  heirs  of  entail  have  or  harei-ii 
valid  and  impregnable  right  to  the  lands.  Parties  are  setd 
that  the  pursuer's  right  is  unchallengeable.  Tbe  only  qmrf..-: 
raised  is,  whether  his  admitted  right  ia  a  free  or  only  a  fcttrs! 
and  restricted  one  f  Now,  the  charter  of  1784  cannot  Ik  i< 
foundation  of  a  restricted  right,  as  the  defenders  contoi  :-J 
No  possession  on  it,  and  on  a  progress  of  title  in  similar  tun 
whatever  ml^ht  be  the  length  of  its  duration,  can  impiw  ti 
ten  or  limitations  upon  the  liar.  For  their  foundation  jW 
must  look  to  the  original  entail,  which  by  these  titles  was  iri 
dallsed  ;  and  if  In  the  entail  there  ia  a  defect  in  the  fetttrq 
clauses,  it  ia  of  no  importance  that  no  such  defect  apprina 
the  subsequent  titles,  for  they  are  Impotent  to  impose  any  limi- 
tation on  the  right  to  tbe  lands  which,  when  the  entail  bd 
is  referred  to,  is  found  not  to  be  thereby  effectually  mide  "■ 

Cvided.  In  the  question  of  fetters,  as  raised  in  tbe  prusl 
lance,  everything  depends  on  the  entail  itself  It  is »  k 
oessary  part  of  the  progress  of  title,  without  which  tbe  deci- 
ders— who  are  maintaining  the  existence  of  the  fetters,  snJt^ 
tbe  pursuer  is  thereby  effectually  restricted  from  sellins  ■*] 
estate  by  a  valid  prohibition  against  sales— van  have  no  s* 

"  If,  therefore,  the  deed  of  entail  of  Auchinleck  is  sot  tjU 
and  effectual  in  regard  to  the  prohibition  against  suits'- 
Lord  Ordinary  is  of  opinion,  that  the  pursuer's  right  of  sew 
cannot  be  held  to  be  cut  off  either  by  the  positive  or  ne«s5'< 
prescription  ;  and  he  is  farther  of  opinion,  that  the  pom*" 
entitled  to  maintain  it,  without,  in  tbe  first  instance.  tsfcU 
any  steps  for  reducing  or  setting  aside  the  titles  wuUti  k>" 
been  completed  in  his  person." 

The  defenders  reclaimed. 

The  Court  appointed  counsel  to  be  heard  in  pre*** 
of  the  whole  Judges. 

Counsel  having  been  heard,  the  Court  pronounce)  ur 
following  interlocutor : — 

"  The  Lords  request  the  Judges  of  the  Second  Division  w 
the  permanent  Lords  Ordinary,  who  beard  the  came  %•:■■; 
by  counsel  on  the  18th,  19th,  20th,  and  26th  November  IN. 
to  state  In  writing  their  opinions,  whether  the  interlocuta 
the  Lord  Ordinary  ought  to  be  adhered  to,  or  altered." 

The  following  opinions  were  returned: — 
Lord  Judke-Clerk : 

••  The  ess*  of  Bourtriehill  has  fixed,  that  if,  In  a  «W» 
entail,  the  prohibitory  clause  intended  to  be  directed  at** 
sales,  prohibits  them  either  •redeemable  or  under  reversion.''-1; 
prohibition  is  not  directed  against  absolute  alienaliur*— *- 
that  became  the  word  '  redeemable  occurs  (plainly  by  s  Una*'  ' 
and  not '  irredeemably.' 
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"in  the  present  case,  the  first  portion  of  tbe  word  now  stand- 
ing in  the  clause,  ■  irredeemably,'  is  written  on  an  erasure — that 
iitosay,  '  irred,'  being  the  very  portion  of  the  word  which  dif- 
ferences it  from  '  redeemable ,'  and  which,  if  correctly  written, 
■ill  make  the  prohibition  effectual.  The  clause  will  be  effec- 
tual to  delude  absolute  alienations,  only  it  that  portion  of  the 
>ord '  irredeemably'  is  held  to  ba  part  of  the  deed,  which  por- 
tion U  written  on  the  erasure. 

"The  erasure  is  then  indubitably  ineinentialibuM;  for  that  very 
firt  alone  could  make  the  prohibition  answer  its  purpose. 

"  It  appears  to  me  that  this  short  view  of  the  question  de- 
cide* the  case. 

■So  general  point  occurs  in  this  case  as  to  the  effect  of 
mums,  nor  are  we  called  upon  to  say  whether  the  Court  has 
rone  too  far  ill  other  coses. 

"I  only  desire  to  guard  myself  against  the  inference  at- 
tempted to  be  drawn  from  this  interlocutor,  that  terry  erasure 
will  be  a  legal  objection  unless  noticed  in  the  testing  clause. 

"  An  ensure  in  the  middle,  or  in  the  termination  of  a  word, 
i  j  in  this  very  word  'irredeemably,'  may  be  a  very  different 
nutter  indeed, 

"An  erasure,  again.  In  the  tranicription  of  words,  declared  to 
be  copied  and  inserted  out  of  another  deed,  >.  g.  in  the  trans- 
cription is  the  tola  of  the  clauses  of  the  deed  of  entail,  ma; 
it»  be  a  rcry  different  matter. 

"  But  a  tnlllird  investiture  consists  of  two  distinct  parts,  one 
a  [he  deed  of  tailzie  on  which  the  title  is  made  op,  the  other 
it  the  feudal  title  following  thereon,  and  engrossing  the  tailzie 
h  its  condition. 

'■if  the  tailzie  is  a  blundered  deed,  it  is  of  no  avail  to  say 
that  the  record  and  title  are  complete,  and  that  no  defect  ap- 
peals on  them.  There  is  no  warrant  in  the  tailzie  for  that 
■U-a  lias  been  introduced  into  the  title :  And  no  length  of 
pwisioa  under  such,  titles  will  make  the  blundered  deed  of 
taihtie  one  whit  more  effectual  than  it  was  the  day  after  the 
title  ™  first  made  up.  This  is  beyond  dispute  as  to  the 
auimrrion  of  the  tailzie ;  or  if  important  words  are  omitted  in 
tbe  tiiuie  necessary  to  give  effect  to  the  prohibitions,  although 
tub  might  have  been  in  the  titles.  In  like  manner,  or  rather 
a/mori,  if  the  actual  deed  of  tailzie  is  improbative  in  portions 
•rich  are  essential,  tho  basis  of  the  tailzied  title  falls,  and  the 
drcd  cannot  be  sustained,  without  which  tbe  heirs  are  not 
bound  to  possess  under  the  fetters,  and  the  fetters  are  not  effec- 
tual against  third  parties.  Length  of  possession  does  not  alter 
inch  questions. 

"  It  might  have  been  a  very  useful  and  fair  part  of  tbe  sys- 
tem of  registration  in  Scotland,  to  have  enacted,  that  after  a 
If- 1  whether  a  tailzie  or  other  deed,  is  presented,  especially 
'hen  by  the  granter,  for  registration,  and  is  recorded,  errors 
fitter  of  the  nature  of  erasures,  or  of  clerical  and  accidental 
missions,  should  not  receive  effect,  and  that  the  deed,  as  It 
lands  on  record,  should  be  taken  as  the  completed  deed  which 
>  >o  receive  effect,  notwithstanding  such  blunders  in  tbe  orlgi- 
»!■  Bat  that  is  not  the  principle  of  the  act  1685,  and  no 
tensions  warrant  ua  so  to  deal  with  the  maker's  own  deed — 
■!w  deed  of  tailzie. 
"  The  case  of  Held  o.  Redder  flz.es,  in  a  very  emphatic  man- 
>er.  that  if  portions  of  the  deed  written  on  erasures  are  not 
"inched  and  authenticated  in  tbe  testing  clause,  the  most 
■«5it:ee  proof  that  they  were  made  at  the  desire  of  the  maker 
iiture  signature,  and  in  presence  of  the  instrumental?  wit- 
'»■>*",  and  by  the  testimony  of  such  witnesses,  will  not  support 
sen  portions  of  the  deed ;  and  it  may  be  the  result,  that  the 
etd  must  entirely  fall.  Hence  the  conjecture,  that  the  erasure 
hi  made  before  signature,  and  the  great  or  convincing  proba- 
tlitr  that  it  was  so,  from  the  deed  being  recorded  immediately 
i  l.t  signature,  can  be  of  no  avail.  I  have  no  doubt,  as  inat- 
"  of  conjecture,  that  this  erasure  was  made  by  tbe  writer 
(fore  it  was  presented  to  Lord  Auchiuleck  for  signature.  It 
'only  hi  writing  or  comparing  such  deeds  before  signature, 
tat  inch  erasures  are  really  made.  But  if  Lord  A.'s  attention 
u  nut  called  to  it,  and  he  signed  it,  say  in  ignorance  of  the 
raure,  still  his  signature  does  not  authenticate  that  which  Is 

"  But  this  is  only  matter  of  conjecture.  The  deed  may  have 
sen  signed  without  the  word  Irredeemably  having  been  in  the 
ne  in  such  a  form  as  to  make  it  intelligible  or  distinct.    And 

erased  after  subscription,  in  order  to  make  the  word  appear 
uri^ht  and  proper  word,  when  that  word  was  not  in  the  deed, 
ten  it  cannot  receive  effect. 


"  Bat  vitiations  after  subscription,  made  in  order  to  raise 
objections  to  the  deed,  will  not  avail  tbe  party  tampering  with 
the  deed.  No  such  case  is  here  raised.  Indeed,  the  anxious 
argument,  that  the  deed  must  have  been  signed  as  it  now  stands, 
since  it  was  recorded  with  the  word  '  irredeemably'  so  soon  after 
signature,  excludes  such  an  element  in  the  present  case. 

"  It  Is  said,  that  it  may  be  difficult  to  prove  cases  of  tamper- 
ing with  deeds  after  a  lapse  of  time ;  that  parties  may  erase 
tbe  right  word  when  correctly  written,  and  then  re. write  it  on 
an  erasure  in  order  to  vitiate  the  deed.  But  because  such 
things  may  be  done,  and  may  be  of  difficult  detection,  that 
will  not  surely  warrant  a  legal  and  conclusive  inference  of 
fraud  In  a  case  where  fraud  is  not  even  suggested,  so  as  to  en- 
title the  Court  to  sustain  a  deed  which  actually  stands  vitiated 


"  It  was  said,  that  the  manner  in  which  testing  clauses  are 
allowed  to  be  filled  tip  ex  inttrvaUo,  make  the  authentication 
therefrom  of  little  avail.  But  I  do  not  quite  see  how  it  follows, 
from  that  looseness  of  practice,  that  the  mode  of  authentication, 
which  may  thus  cover  too  much  (for  that  was  the  argument), 
is  not  to  be  adhered  to  as  at  least  the  mode  of  authentication. 
It  may  allow  too  muoh  to  be  authenticated  ;  but  that  is  rather 
favourable  tban  adverse  to  the  correction  of  erasures. 

'■  But  the  priticiple  of  the  testing  clause  is,  that  all  therein 
stated  was  said  and  done  in  presence  of  the  granter,  and  before 
subscription. 

"  The  Court  has  not,  in  recent  times,  been  called  upon  to  say 
what  effect  shall  be  given  to  a  testing  clause,  filled  up  ex  inttr- 
vailo,  which  contains  anything  more  tban  what  tbe  signatures 
do  truly  vouch.  And  I  reserve  my  opinion  aa  to  the  compe- 
tency and  efficacy  of  any  testing  clause  containing  more,  which 
is  proved  to  be  filled  up  alter  a  long  interval,  and  without  tho 
knowledge,  or  after  the  death  of  the  granter. 

"The  principle  applicable  to  the  testing  clause  is  further  of 
great  importance  in  cases  in  which  a  deed  is  produced  by  the 
party  having  an  Interest  to  set  it  aside,  and  who  has  had  entire 
control  over  it,  with  an  erasure  attended  with  suspicious  ap- 
pearances, and  indicating,  from  its  appearance  and  other  facts, 
that  it  Wat  mode  after  the  granter  executed  tbe  deed.  For 
tbe  prttumption  is,  that  the  granter  would  have  noticed  in  the 
testing  clause  any  erasure  in  the  deed,  if  such  had  existed  at 
the  time  of  signature,  and  had  been  made  with  his  knowledge 
and  by  his  direction.  Hence,  if  not  so  noticed,  and  if  the 
appearance  Is  suspicions,  from  difference  in  the  colour  of  the 
ink  and  in  the  handwriting,  or  other  facts,  then  this  presump- 
tion, that  an  erasure  known  to  the  granter  would  have  been 
noticed  in  tbe  testing  clause,  may  usefully  serve  to  defeat  such 
an  attempt  at  fraud.  But  white  these  matters  pressed  in  argu- 
ment are  noticed,  yet  this  case  truly  affords  no  room  for  any 
general  observations. 

"  Tbe  plea  of  tbe  positive  or  of  the  negative  prescription  is 
not  on  record.  Each,  moreover,  Is  wholly  inapplicable  and 
unavailing,  and  needs  no  notice — even  if  on  record. 

Lord  Codcburn  : 

"  I  think  this  one  of  the  clearest  cases  that  baa  almost  ever 
occurred  In  the  law  respecting  erasures:  Insomuch,  that  un- 
less the  practice  and  understanding  of  the  country  for  nearly 
two  centuries,  explained  and  confirmed  by  direct  and  unshaken 
judgments,  is  to  be  now  subverted,  and  a  new  system  intro- 
duced, and  this  by  mere  decision,  I  do  not  see  how  the  inter- 
locutor of  the  Lord  Ordinary  can  be  altered. 

"  The  letters  written  on  this  erasure  are  not  merely  Impor- 
tant,— they  are  usential,  all  in  all,  to  the  prohibitory  clause. 
Because,  if  the  unerased  word  is  to  be  read  as  rtdtemably,  it  is 
fixed  by  the  case  of  Bonrtriebill,  that  this  extinguishes  the 
prohibition  against  selling.  This  prohibition  cannot  be  effec- 
tual unless  the  word  be  imtdemably.  The  word  cannot  be 
left  out  altogether,  partly  because  some  of  it  is  there  unobjec- 
ti'.nably,  and  partly  because,  without  it,  there  is  nothing  to 
which  the  antecedent  'either'  can  apply.  The  four  letters  irre, 
or  tbe  five  letters  irrtd,  therefore  constitute,  in  effect,  the  pro- 
hibition against  selling.  When  we  talk  of  the  legal  absence 
or  the  legal  presence  of  these  letters,  we  talk  of  the  absence  or 
the  presence  of  tbe  clause. 

"Now,  I  really  know  nothing  better  fixed  In  the  law  of  Scot- 
land, than  that  essential  words  or  letters  written  on  an  erasure, 
are  held  not  to  be  written  at  all.  It  is  mere  idleness  to  ask,  as 
the  defenders  do,  If  aery  word  or  letter  written  on  an  erasure 
vitiates  the  dud.    Every  word  or  letter  is  not  essential ;  and 
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though  they  were,  they  maj-  vitiate  the  clause  Id  which  they 
occur,  without  vitiating  the  whole  deed.  Two  of  the  letters 
in  the  words pagu  and  Itctlut,  being  written  on  erasure*,  were 
held  not  to  be  there;  but  their  absence  mi  deemed  imma- 
terial, because  this  created  no  doubt  of  the  meaning.  The 
esses  of  Reid  v.  Kedder,  Shepherd  u.  Grant,  and  many  others, 
settle  all  this  as  firmly  as  decision  can  settle  anything  in  law. 

"  The  plain  and  understood  remedy  for  such  errors  as  make 
erasure  and  re-writing  convenient,  is,  to  mention  them  in  the 
testing  clause,  or  in  other  words,  to  identify  and  attest  them. 
Where  they  are  known  to  the  gran tcr  of  the  deed,  it  is  absolutely 
certain  that,  unless  there  be  forge  (fulness,  they  will  be  men- 
tioned in  this  clause,  and  forget  fulness  is  equivalent  to  their 
hot  being  known  at  the  moment  of  signing.  Hence,  where 
they  are  not  mentioned,  the  legal  presumption,  and  the  reason- 
able conclusion,  is,  that  they  were  not  known.  And  If  they 
really  were  known,  but  were  not  attested,  the  granler,  who 
thus  declines  to  apply  the  legal  remedy  to  a  defect  which  he 
sees,  cannot  blame  the  law  fur  dealing  with  him  and  his  suc- 
cessors on  its  own  principles. 

"  We  heard  a  good  deal  about  the  danger  to  which  written 
instruments  were  exposed  by  being  thus  held  dependent  on 
erasures  which  any  stranger  who  happens  to  get  hold  of  the. 
instrument  might  make.  And,  no  doubt,  paper  and  ink  are 
frail  materials,  not  well  calculated  to  resist  friction,  chemistry-, 

Bnmansbip,  or  fire.  Anyone  getting  anydeed  for  one  minute 
to  his  bands,  may  destroy  it  partially  or  totally  in  various 
ways.  Engraving  deeds  on  brass  would  not  altogether  pre- 
vent this.  Dut  still  the  defender's  application  of  this  nut  to 
this  cause  is  unsound,  because,  Id  the  firtt  place,  there  Is  no 
Allegation  of  fraud  here :  That  case  can  be  dealt  with  when  it 
oris*  In  the  itcand  place,  the  exposure  to  these  risks,  instead 
of  being  a  reason  for  relaxing  the  strict ness  of  the  rules  for  due 
execution,  is  exactly  the  reverse.  It  is  a  reason  for  enforcing 
the  rules,  both  for  the  execution  and  the  preservation  of  deeds, 
with  the  greater  firmness.  Nothing  but  this,  and  the  cer- 
tainty that  rasure,  excision,  blotting,  superind  nations,  writing 
on  erasures,  &c,  when  they  occur  before  signature,  must  be 
attested,  and  that,  after  being  attested,  the  deed  Is  sacred,  can 
prevent  the  frequent  occurrence  of  all  sorts  of  such  operations. 
"  Accordingly,  the  plea  on  which  the  defenders  profess  to 
rely  with  the  greatest  confidence,  is,  that  the  mbuquent  pnxzed- 
iflfi  with  the  deed  by  the  granter,  shew  that  he  was  aware  of 
this  erasure,  but  meant  to  adopt  the  letters  written  above  it. 
He  recorded  the  entail,  and  he  and  his  son  mads  up  their 
titles,  under  it,  Stc.  with  the  nnvitiated  word  irredeemable.  This 
is  truly  their  case.  But  there  are  two  answers  to  it.  In  the 
firtt  place,  these  subsequent  proceedings  by  no  means  make  it 
certain,  or  even  probable,  that  the  granter  was  aware  of  the 
flaw.  If,  as  is  most  likely,  the  erasure  was  nude  in  order  to 
correct  some  blunder  before  signing,  but  either  not  disclosed 
to  him,  or  forgotten  to  be  set  forth  in  the  testing  clause,  he 
would  sign  his  name  without  knowing  of  Its  existence ;  and 
•iter  this,  would,  as  usual,  leave  tho  subsequent  forms  to  be 
managed  by  his  agent.  If  this  Judge  had  been  told  that  his 
prohibition  was  vitiated  by  an  ensure  not  provided  for  in  the 
testing  claose,  my  conviction  Is,  that  bis  knowledge  of  the 
legal  consequences  would  have  induced  him  to  execute  the 
deed  over  again.  At  any  rate,  it  Is  sufficient  that  the  matter 
is  doubtful.  In  the  teeond  place,  such  a  defect  in  a  principal 
deed  cannot  be  corrected  incidentally  by  such  a  separate  in- 
strument. I  doubt  if  it  could  be  corrected  even  by  a  separate 
deed  intended  for  thtpurpoie.  A  granter,  instead  of  making  an 
original  deed  right,  may  certainly  supersede  it  by  a  new  one. 
But  can  he  fulfil  the  requisites  of  the  statute,  so  as  to  give 
effect  to  an  improbative  deed  or  clause,  by  shewing,  or  even 
by  expressly  declaring,  that  he  adopts  the  deed  or  clause,  and 
mcansthem  to  receive  effect  t  Idoubttliis.  Idonotseebowan 
improbative  writing  can  be  left  with  the  defects  which  moke 
it  Improbative — as,  for  instance,  by  having  only  one  witness, 
or  being  full  of  essential  passages  written  on  erasures — and  yet 
can  be  set  up  by  its  being  evident,  or  certain,  from  a  separate 
deed,  that  this  was  what  the  granter  wished.  But  what  we 
have  here  is  only  certain  instruments  or  proceedings,  Irom 
which  it  is  infetred  incidentally  that  the  Saw  in  the  previous 
deed  had  been  observed  and  adopted  by  the  granter.  Now, 
If  there  be  no  prohibition  against  sales  in  the  entail,  I  cannot 
conceive  how  It  can  be  put  there  by  its  being  inserted  into 
the  record  or  the  titles.  If  the  absence  of  this  clause  from  tho 
*ntatl  may  be  made  np  in  this  way,  1  presume  that  the  absence 


of  any  other  one  may,  and  thus  there  may  be  au  entail  with 
no  fetters  at  nil.  But  If  a  deed  of  taiude  contains  a  prohibi. 
tion,  or  any  condition.  Is  it  possible  to  maintain  that  that 
could  lie  worked  off  by  the  ingenious  practice  of  leaving  than 
out  of  tho  record  f 

"  As  to  pTHeriptian. — it  has  been  left  out  of  the  record,  be- 
cause, as  I  presume,  it  was  not  worthy  of  being  put  into  it 
If  it  was  the  title  to  the  estate  that  was  in  question,  prescri^ 
tion  might  be  talked  of.    But  no  prescription  can  put  a  climt 

iorrf  Caltytuay: 

"I  am  of  opinion  that  the  inter  locator  of  the  Lord  Ordinary 
should  be  adhered  to. 

"  A  portion  of  the  deed  of  entail  In  question,  and  In  parti. 
nular,  that  portion  of  It  which  consists  of  the  first  four  letten 
of  what  is  now  the  word  'irredeemably,' in  the  claose  prohibit- 
ing sales  and  alienations,  is  superinduced  on  erasure,  and  the 
erasure  is  not  noticed  in  the  testing  clause  of  the  deed.  Tbwe 
facts  ore  palpable  on  inspection  of  the  deed,  and  are  not  dis- 
puted. Out  of  that  state  of  the  foots,  certain  propasitinni 
emerge,  which  do  not,  In  my  opinion,  admit  of  qocstion,  rii  — 
1i<,  The  letters  so  superinduced  on  erasure,  are  an  essential  por- 
tion of  an  essential  word  in  the  claose  in  which  they  occur,  sod 
are  therefore  an  essential  portion  of  the  clause.  That  is  fired 
by  the  judgment  of  the  House  of  Lords  in  the  cose  of  Egiitiet 
V.  Monlgomerie,  February  14, 16*0.  There  the  efficacy,  or  ineflS- 
cacy,  of  a  clause  against  sales  and  alienations,  constructs! 
exactly  like  the  present,  was  held  to  depend  on  the  prefix  to 
'decmably,'  on  whether  It  was  '  rtf  or  '  lire.'  In  that  case  it 
was  '  re,'  and  the  clause  was  found  to  be  had.  2d,  The  vitiation 
being  in  an  essential  part  of  the  clause,  It  is  destructive  of  (but 
clause.  The  part  written  on  erasure  is  not  probative — it  is  sot 
authenticated — and,  being  essential,  the  clause  cannot  recein 
effect  without  it  That  is  fixed  by  the  judgment  of  the  Houh 
of  Lords  in  the  cases  of  Smith  v.  Awfa'ne,  of  Reid  v.  Kedder,  and 
of  Shepherd  v.  (front,  if  it  was  not  fixed  before.  3d,  The  clam 
prohibiting  sales  and  alienations,  being  ineffectual,  the  email 
is  Ineffectual.  That  is  fixed  by  the  B.itail  Amendment  Art. 
II  and  12  Vict.  c.  86,  §  43.  The  conclusion,  therefore,  at 
which  the  Lord  Ordinary  has  arrived,  is  inevitable,  unless  it 
could  be  shewn  that  there  is  something  in  this  case  so  special— 
something  in  the  history  of  this  deed  and  erasure  so  different 
from  other  cases  of  erasure — aa  to  elide  the  application  of  on 
or  more  of  these  propositions.  But  there  is  nothing  of  th.ii 
kind  averred  on  the  record  of  this  case. 

"  Several  conjectures  were  thrown  out  on  the  part  of  the 
defenders,  as  to  the  probable  era  of  the  erasure.  Thus  ft  vat 
observed,  that  the  word  'irredeemably1  must  have  stood  in  the 
deed  as  early  as  21st  December  1776,  being  the  dale  when  it 
was  registered  in  the  register  of  tailzies,  as  that  word  appears 
in  the  register.  The  inference  from  that  tact  would  be,  that 
the  vitiation  took  place  on  or  before  21st  December  1776 ;  hnt 
it  would  not  on  that  account  be  the  leas  fatal  to  the  claust 
If  the  clause  was  at  that  date  invalid,  it  most  be  so  still 
Neither  registration  nor  lapse  of  time  could  give  validity  tu 
a  fettering  clause  previously  Invalid,  by  reason  of  vitiation  is 
teeentiaWm.  It  was  in  like  manner  observed,  that  the  vitji- 
tton  might  perhaps  have  been  mode  immediately  after  the 
deed  was  signed,  or,  possibly,  even  befure  it  was  signed,  and 
that  the  entailer  appears  to  have  recorded  the  deed,  and  u> 
have  otherwise  treated  and  regarded  it  as  a  valid  and  enec- 
tnal  entaiL  The  inference  from  that  would  be,  that  the  mak-T 
of  tho  deed  was  not  aware  of  its  invalidity.  The  rune  thing, 
In  substance,  might  be  said,  and  has  been  sold,  in  almost  every 
case  of  erasure,  when  the  history  of  the  erasure  was  unknown. 
When  a  man  appears  to  have  relied  on  the  validity  of  a  deed, 
it  is  presumable  that  he  was  not  aware  of  Ita  invalidity.  Bat 
all  such  speculations  and  conjectures  appear  to  me  to  be  use- 
less ;  for,  in  the  firtt  place,  they  relate  to  matter  that  can 
neither  be  ascertained  nor  inquired  Into.  And  In  the  montd 
place,  even  if  such  loose  conjectures  could  be  converted  into  un- 
disputed  averments,  they  would  not  avail,  because  the  ftamer 
of  these  fetters  had  no  power  to  dispense  with  the  establi 
niles  of  law  as  to  the  authentication  of  such  deeds. 

"  Another  suggestion  offered  in  argnment  was,  that  during 
the  seventy  years  that  have  elapsed  since  the  execution  of  the 
deed  in  question,  It  may  have  passed  through  many  hands, 
and  been  exposed  to  risks  of  vitiation — -that  it  may  barr  becu 
vitiated  by  erasing  the  word  'irredeemably,'  and  again  super. 
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Inducing  the  nmi  word,  and  that  this  day  have  been  done 
hit  the  very  purpose  of  founding  such  an  action  as  the  present- 
But  that  ingenious  suggestion  cannot  be  listened  to  tn  the 
present  case;  bemuse,  In,  The  deed  has  been  tn  publico  eiulodia 
erur  since  1777,  and  every  presumption  is  against  It*  having 
been  tampered  with  while  in  such  custody.  And,  on  the  other 
hind,  to  suppose  that  prior  to  1777  It  had  been  tampered  with 
in  (he  fanciful  manner  suggested,  would  be  still  more  extro- 
Tlgont,  for  no  person  then  bad  any  interest  to  do  so;  and  the 
rogewtion  implies  a  prophetic  view,  at  that  remote  period,  of 
the  point  to  be  raised  ind  decided  in  the  case  of  EgUntoa  t. 
Nmlgomerie,  which  cannot  be  asuuuied.  2d,  The  presumption 
in  reason  as  well  as  tn  U»,  Is.  that  an  erasure  has  been  made 
for  the  purpose,  not  of  writing  the  same  thing  over  again,  but 
of  substituting  one  thing  for  another — that  it  has  been  made 
for  the  purpose  of  altering,  and  endeavouring  to  give  efficacy 
to  the  deed — not  for  the  puqsjse  of  Hindering  it  ineffectual  by 
restoring  the  same  words.  There  is  not  In  the  history  of  em- 
igres, so  far  as  I  know,  any  cane  in  which  a  word  or  passage 
ru  erased  In  order  to  l>e  re-written  as  before,  Hrf,  The  opera- 
ttun supposed  would  be  an  act  of  positive  fraud,  and  fraud  is 
not  to  be  judicially  assumed  on  mere  conjecture  without  aver. 
roentorproo£  Here  fraud  is  not  even  averred,  still  less  proved. 
Thu  is  irf  itself  conclusive  in  this  case. 

"A  plea  is  founded  on  the  deed  of  declaration  in  1781,  as 
being  an  adoption  of  the  entail  of  1776,  aa  a  valid  deed.  In 
regard  to  that  plea,  it  may  be  sufficient  to  observe  that  the 
daft  of  1781  is  not  itaelf  an  effectual  en  tail— it  does  not  do  over 
sijsin  what  was  attempted  to  be  done  by  the  •■ntail  ot  1776 — it 
does  not  profess  to  cure  the  defect  in  that  entail — It  does  not 
■Uotle  lo  the  erasure.  It  cannot,  therefore,  obviate  the  effect 
of  the  vitiation. 

"The  only  other  ground  of  defence  which  I  think  it  neces. 
nry  to  advert  to,  is  tbat  founded  on  the  fact,  that  the  titles  to 
the  estate  have  been  for  a  long  time  made  up  under  the  deed 
of  1776,  and  in  particular,  tbat  the  titles  of  the  pursuer  him- 
•el/ have  been  so  made  up.  The  inference  deduced  from  this 
■Me  of  matters  seems  to  be,  that  the  pursuer  cannot  now  in- 
«ist  in  the  present  action  ;■  but  the  grounds  in  law  on  which 
test  inference  in  rested,  have  not  been  clearly  stated.  It  does 
net  appear  to  me,  that  the  facts  alluded  to  afford  any  good 
groand  In  law  for  resisting  the  conclusions  of  the  present  ac- 
tion. The  foundation  of  the  action  Is,  that  the  deed  of  1776 
contains  no  clause  effectual  to  prevent  sales  and  alienations. 
The  form  of  the  action  in  a  declarator  to  have  that  point  judi- 
cially ascertained.  The  validity  of  the  title  to  the  estate  in 
the  pursuer's  per-on,  does  not  depend  on  the  existence  or  non- 
existence of  an  effectual  prohibition  against  sales  and  a! k- na- 
tions. The  pursuer  is  not  seeking  to  reduce  or  set  aside,  or 
even  to  alter  the  title  to  the  estate.  He  is  merely  seeking  to 
have  tbe  true  legal  effect  of  the  deed  1776,  as  regards  letters, 
judicially  declare.!.  He  might,  on  bis  own  Judgment  and  re- 
sponsibility, without  any  action  at  law,  have  disregarded  the 
clause  in  question,  and  Bold  the  estate.  In  that  case,  the  de- 
fenders must  have  tried  tbe  question  with  the  purchaser,  and 
unless  they  could  have  made  out  that  the  letters  '  irre'  were  to 
receive  effect  in  the  same  manner  as  if  there  had  been  no  era- 
sure, the  sate  must  have  stood  good. 
Lord  Wood: 

"In  a  note  subjoined  to  the  interlocutor  under  review,  I 
(tiled  the  grounds  on  which  I  proceeded  in  pronouncing  it ; 
and  I  shall  only  add,  tbat  1  concur  in  the  opinion  of  Lord 

Lord  Robertson: 

"I  concur  in  the  opinion  of  Lord  Colonsay.  I  think  it  be- 
JOud  dispute  that  the  erasure  is  in  eiieniialibut ;  and  the  vitia- 
tion not  being  noticed  In  the  testing  clause,  tbe  deed  of  entail 
Is,  to  the  extent  of  that  vitiation,  improbaiiv*.  It  necessarily 
follows,  that  tbat  deed  does  not  contain  au  effectual  prohibition 
directed  against  Selling  or  disponing  irredeemably.  The  Word 
nay  have  stood  redeemably,  and  if  so,  it  is  settled  that  the 
power  of  sale  has  not  been  validly  excluded,  and  the  entail  is 
thus  altogether  ineffectual  Underthe  leceiitslntute.  Such  be- 
ing tbe  case,  I  see  nothing  averred,  far  less  established  or  sus- 
ceptible of  proof  by  which  the  radical  defect  in  the  deed  of 
entail  can  beheld  as  cured.  Oonjectures  a*  to  when  the  vitia- 
tion took  place,  and  speculations  aa  to  poanible  frauds  iu  a  cose 
where  no  fraud  is  alleged, seem  tome  entirely  beside  the  ques- 
tion. If  the  deed  be  improbalive  in  an  important  part,  and 
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to  tbat  extent  the  fetters  of  the  entail  are  not  duly  imposed  by 
a  probative  Instrument,  the  heir  who  succeeds  Is  not.  hound  by 
such  fetters.  Nor  can  I  see  how  any  lapse  of  time,  or  tho 
making  npt  i ties  under  tbe  deed,  can  make  a  good  entail  out 
of  one  radically  defective. 

Lord  Cowan: 

"While  I  concur  In  many  of  the  views  on  which  Lord  Colon- 
say's  opinion  is  founded,  I  cannot  state  my  concurrence  in  that 
opinion  without  hesitation,  and  except  subject  to  certain  ex. 
planations. 

"  Tho  summons  concludes  to  have  it  found  and  declared — (1.) 
that  the  effect  of  the  erasure  founded  on  Is  to  render  the  pro- 
hibition in  tbe  Aucbinleck  entail,  against  alienations,  not  valid 
and  effectual  in  terms  of  tbe  act  1686 :  and  12.)  that  (he  en. 
tail  Is,  on  that  account,  to  be  deemed  invalid  as  regards  the 
whole  prohibitions,  under  the  48d  section  of  the  Eutail  Amend  - 
ment  Act,  and  tbe  pursuer  consequently  entitbd  to  hold  the 
estate  in  foe  simple.  The  effect  of  the  erasure  Ua»  thus  to  be 
judged  of  under  a  different  aspect  from  that  presented  by  tbe 
cases  mainly  founded  on  in  the  argument,  viz.  Hoggan  v.  Itan- 
ken,  Held  o.  Redder,  and  Shepherd  o.  Orant  In  each  of  those 
Cases,  the  erasure  being  infer  eisentiaUa  of  the  deed  under  chal- 
lenge, was  held  ineffectual  to  exclude  the  legal  rights  which, 
but  for  the  deed,  were  competent  at  law  to  the  party  Becking 
to  have  it  set  aside.  Here  there  is  no  reduction  of  the  entail- 
ed title.  The  pursuer  abides  by  the  deed  of  1776  aa  the  foun- 
dation of  his  own  right  to  the  estate  ;  and  it  is  in  his  character 
of  heir  under  that  deed  that  be  insists  in  the  conclusions  o  I  this 
action.  The  only  question  is,  whether  the  partial  erasure  of 
the  word  'irredeemable,' in  the  prohibition  against  alienations, 
Is,  in  the  circumstances  of  this  case,  to  be  viewed  as  vitiating 
that  prohibition,  so  as  to  lead  to  tbe  necessary  sequence  of  the 
property  being  now,  under  that  very  title,  the  unfettered  es- 
tate of  the  pursuer.  It  is  clear  that  the  word  '  irredeemable' 
is  essential  to  the  prohibition,  and  tbat  the  conclusions  of  the 
action  can  be  effectually  resisted  only  on  tbe  ground  that  tbe 
entail  is  to  be  held,  notwithstanding  the  erasure,  to  contain 
that  word  In  the  prohibition  against  alienations. 

"  The  deed  of  eutail  was  executed  Id  August  1776.  It  was 
pnt  on  record  in  the  register  of  tailzies  in  December  1776,  by 
the  entailer.  It  was  also  recorded  by  him  in  tbe  books  of 
Council  and  Session  in  March  1777-  A  relative  deed,  referring 
to  the  entail  as  on  record,  was  executed  by  the  entailer  in 
March  1781.  Tbe  entailer  died  In  1784.  Titles  were  com- 
pleted by  the  institute,  Mr.  James  Bus  well ;  by  his  son,  the 
late  Sir  Alexander;  and  by  the  pursuer, — in  the  years,  respec- 
tively, 1784, 1799,  and  1835.  In  the  register  of  tailzies,  and  in 
all  the  titles  that  were  thus  completed,  the  word  in  tbe  pro- 
hibitory clause  stands  irredeemable,  without  vitiation  or  erasure 
The  erasure  founded  on  was  first  noticed  upon  tbe  institution 
of  this  action  in  1849. 

"  These  farts  are  founded  on  by  the  defender  as  affording, 
post  Ionium  tampons,  real  evidence  in  support  of  the  integrity  of 
the  deed,  sufficient  to  redargue  the  presumption  which  mi^lit 
in  other  circumstances  be  fatal  to  the  legal  efficacy  of  ths 
erased  word. 

"  Mr.  Ersklne  states  the  principle  applicable  to  erasures  to 
be, '  that  they  have  been  mode  after  the  gruuter  and  witnesses 
had  signed  the  deed,  since  no  person  is  presumed  to  have 
sinned  a  blotted  or  vitiated  writing.'  I  am  not  aware  of  this 
principle  having  ever  been  seriously  Impugned.  I  think  it  ia 
recognised  by  other  authorities ;  and  in  particular,  by  the 
House  of  Lords,  iu  disposing  of  the  case  of  Shepherd  v.  Grant. 
It  is  for  enquiry,  therefore,  how  this  presumption  against  tba 
deed  may  be  legally  elided  ;  and  whether  the  tacts  founded  on 
in  this  case  are  sufficient  for  that  purpose. 

"  The  notice  of  the  erasure  in  the  testing  clause  would  have 
had  the  effect  of  supporting  the  deed, — although  it  is  certain 
that  tbat  clau-e  may  be,  and  in  must  cases  is,  filled  Up  after 
execution.  Iu  this  case  the  testing  clause  contains  no  notice 
.of  the  erasure.  But  may  there  not  be  real  evidencc.no  lees 
conclusive,  tbat  when  the  deed  came  from  the- bands  of  tiiu 
granter  of  it,  it  contained  the  word  or  words  on  which  the 
challenge  of  erasure  is  founded,  whether  written  on  erasure  or 
not  t  May  there  not  be  euch  real  evidence  of  its  verily,  as  lo 
make  the  legal  presumption  be  for  the  deed,  and  not  ajmntlit, 
and  to  shift  the  omu  from  the  party  fouudi  l  ion  the  deed,  to 
the  party  challenging  ita  validity  on  the  ground  of  erasure  r 
I  am  of  opinion  that  there  maybe  such  real  evidence;  and 
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hud  it  ap, 

mained  in  the  private  custody  of  the  successive  heirs  of  entail, 
who  were  parties  interested  in  getting  cjuit  of  the  fetters  it 
contained, — I  would  have  been  humbly  inclined  to  think  that 
there  was  such  evidence  in  this  cose. 


of  the  circumstances  founded  on  by  the  defender,  on  any  other 
footing  than  that,  when  so  committed  into  tile  custody  of  the 
keepers  of  the  public  register  by  the  grauter,  it  was  in  the  con- 
dition, as  regards  the  erasure  of  the  letters  '  irrcd,'  in  which  it 
now  appears.  Hence  all  which  remains  to  be  considered  is  the 
effect  of  the  fuct,  that  (lie  record  of  tailsics  contains  the  word 
'irredeemable'  without  erasure — it  being  thereby  demonstrated, 
other  that  the  erasure  must  have  occurred  prior  to  tbe  date  of 
such  registration,  in  December  1770,  or  that  the  word,  if  not 
then  erased,  had  been  blotted  or  otherwise  vitiated,  and  re- 
stored on  erasure  subsequent  to  such  date,  and  prior  to  March 
1777.  I  do  not  think  it  material  which  of  these  alternative 
suppositions  be  adopted.  Neither  of  them  appears  to  me  suffi- 
cient to  obviate  the  legal  presumption,  that  the  alteration  was 
mode  after  execution  of  the  deed.  This  presumption  is  in  no 
way  inconsistent  with  the  entail  being  registered  containing 
the  word  irredeemable.  Nor  is  the  presumption  met  by  the 
other  alternative,  which  truly  resolves  into  a  mere  conjecture, 
supported  by  no  evidence,  as  to  what  might  have  happened 
between  December  1770  and  March  1777  ;  and  that  in  tbe 
lifetime  of  the  grantcr.  There  is  therefore  no  real  evidence 
afforded  by  those  circumstances,  to  winch  alone  attention  is 
due,  sufficient,  in  my  opinion,  to  obviate,  in  the  existing  statu 
of  tbe  law,  tbe  legal  presumption  against  the  deed,  and  the 
principles  recognised  in  the  decided  casts. 

'•  Whether  the  law  ought  to  be  left  in  its  present  state,  it  Is 
not  for  the  Court  to  say  ;  but  it  may  be  permitted  me  to  ob- 
serve, that  it  does  appear  a  singular  result  to  which  that  state 
of  tbe  law  leads,  that  a  deed  put  on  record  by  the  gran ter  him- 
self, and  which  has  stood  for  seventy  years  as  tbe  foundation 
to  the  titles  of  this  estate,  should  now,  at  this  distance  of  time, 
lie  hel<l  capable  of  being  set  aside,  to  any  effect,  on  the  ground 
here  libelled.  It  may  deserve  consideration,  whether  a  legis- 
lative measure  similar  in  principle  to  the  statute  passed  in 
1636  as  to  erasures  in  instruments  of  seisin,  would  not  be  an 
expedient  measure  with  regard  to  deeds  generally,  which  have 
been  put  on  record  by  the  granter,  or  which  have  been  the 
foundation  of  recorded  titles  to  property  for  the  prescriptive 
period.  As  the  law  stands,  I  feel  compelled  to  adopt  tbe  con- 
clusion, that  effect  must  be  given  to  the  pursuer's  argument. 
Lord  Murray: 

"The  judgments  which  have  been  pronounced  on  the  prin- 
ciple that  erasures  are  not  made  btfore  the  deed  is  subscribed, 
leave  the  Court  no  alternative  but  that  of  adhering  to  the 
judgment  pronounced  by  Lord  Wood. 

'•  Few  persons  can  doubt  that,  in  point  of  fact,  the  erasure 
on  part  of  tbe  word  ■  Irredeemably'  was  made  before  the  deed 
was  presented  to  Lord  Auchiuleok  for  signature;  but,  accoi  ding 
to  these  decisions,  that  being  proved  in  the  clearest  manner 
would  be  of  no  avail, 

"  In  these  circumstances,  the  legislature  alone  can  provide 
a  remedy  for  the  apparent  injustice  of  sucb  a  lute  of  decision 
as  the  Court  must  follow  in  the  present  case." 

Lords  Mcdwyn,  and  Baliie  /aril  gave  no  opinion,  not 
having  been  present  at  the  argument. 

On  advising  the  case  this  day  with  these  opinions, 

Lord  Juttia  General. — The  question  submitted  for  our  deter- 
ruination  under  this  reclaiming  mite,  being  one  of  novelty,  and 
which,  whatever  might  be  the  decision  of  this  Division,  was 
likely  to  be  reviewed  elsewhere,  it  appeared  to  us  to  be  proper 
tn  have  it  at  once  argued  before  (be  united  body  of  the  Judges, 
and  which  accordingly  took  place  previous  to  the  Christmas 


received  tbe 


ions  of  all  tbe  Judges  that  heard 

•c  now  called  upon,  in  addition 

e  in  the  judgment  submitted  to 

regard  to  it. 

:ts  and  circumstances  on  which  the  dc- 

"  the  action  are  rested,  snd  tbe  different 

referred  to  in  the  cases  and  arguments 

iu  unable  to  discover  any  grounds  in 


law  for  arriving  at  an  opposite  decision  from  that  of  the  Lord 
Ordinary.  For  after  the  judgment  of  this  Division  in  the  case 
of  Bourtriehill,  in  which  we  were  unanimous,  and  which  was  af- 
firmed in  the  House  of  Lords,  there  can  exist  no  doubt  whatever, 
that  in  regard  to  the  validity  of  a  prohibition  in  an  entail  against 
alienation,  the  insertion  of  the  word  redtemahlff  instead  of  irre- 
detmaUi/,  no  matter  from  what  it  had  arisen,  was  fatal,  and  that 
it  lett  the  heir  of  entail  it  full  liberty  to  dispose  of  the  estate  at 
pleasure.  It  is  beyond  all  question,  therefore,  that  in  the  entail 
of  Auuhinleck,  as  in  that  of  Bourtriehill,  in  regard  to  the  prohi- 
bition acafnst  the  alienation  of  the  estate,  that  word  is  one  ia 
etttntialibut. 

We  however  see,  both  from  the  fac  limit  prepared  by  direc- 
tion of  the  Lord  Ordinary,  and  from  the  deed  itself,  which  was 
submitted  to  our  inspection,  and  had  remained  in  the  record  of 
probative  deeds,  and  not  under  the  control  of  the  pursuer,  or  any 
other  individual,  tlut  iu  regard  to  that  essential  word,  instead 
of  its  being  written  plainly  and  distinctly  ' irredeemably?  there 
appears  an  evident  erasure  and  vitiation  iu  the  first  part  of  the 
word,  and  that  what  remains  free  from  erasure  and  vitiation  is 
only  the  Utter  part  of  it,  or  the  J.  tftr*  'eemably,'  followed  by  tbe 
words  'under  reversion.'  And  while  such  is  the  actual  condi- 
tion of  the  original  deed  of  the  entailer  of  the  date  it  bears,  no 
notice  whatever  of  that  erasure  and  vitiation  is  to  be  found  in 
the  testing  clause  of  the  instrument. 

In  considering,  then,  the  effect  of  this  state  of  the  bet  with 
rcK-irtl  to  this  deed  of  entail,  we  must  recollect,  that  it  lias  been 
moat  solemnly  adjudicated,  both  iu  this  Court,  and,  alter  full 
discussion.  In  that  of  the  last  resort,  in  the  three  cases  of  Smith. 
Ked'ler.  and  Snepherd,  that  erasures  and  vitiations  in  essential 
parti  or  words  'it  a  deed,  snd  which  are  not  regularly  noticed 
in  the  testing  clause,  are  fatal  to  the  validity  of  the  instrument 
in  which  they  occur;  and  in  one  of  these,  that  of  Redder,  it  wu 
unequivocally  decided,  that  an  offer  of  parole  proof,  that  the 
deed  was  written  on  the  rrssures  as  it  appeared,  before  or  at 
the  lime  of  the  granter's  subscription,  was  altogether  incom- 

Seciug  that  if  erasures  and  vitiations  in  the  most  vital  and 
esseiiliiil  pans  of  deeds  were  to  be  disregarded  or  sanctioned, 
fa.  i lines  might  be  afforded  tor  tbe  perpetration  of  the  grossest 
wrongs,  tbe  above  decisions  manifestly  were  pronounced  upon 
the  principle,  that  to  remove  the  irresistible  presumption,  that 
such  erasures  aud  vitiations  iu  the  essential  parts  of  deeds  or 
written  instruments  were  mode  posterior  to  their  being  signed 
by  the  granter.  and  had  not  been  tampered  with  after  it,  the 
only  U-ual  mode  was  to  notice  them  authentically  in  the  testing 
clause,  and  that  no  sort  of  equi  pollen  is  was  admissible.  We 
have,  however,  in  the  case  before  us,  no  such  authentication, 
and  nothing  to  certiorate  us  of  the  fact,  that  tbe  deed  of  Lord 
Auehinleck  was  iu  the  same  state  before  be  adhibited  his  sub- 
scription, as  it  now  is.  The  circumstance  of  an  additional 
entail  having  been  subsequently  executed  by  him  snd  bis  son, 
cannot  avail,  as  there  can  be  no  certainty  that  Hie  original  in- 


equally  clear,  that  the  subsequent  o 
the  resjiective  heirs  of  entail  in  their  order,  cannot  obviate  tbe 
object iun  to  the  validity  of  the  original  deed  of  entail  as  it  still 
exists,  or  bar  the  pursuer's  action,  for  declaring  that  that  in- 
strument contains  no  effectual  prohibition  against  alienation. 
I  concur  also  iu  holding,  that  there  is  no  room  for  any  plea  of 
prescription,  in  the  circumstances  of  tbe  case. 

When  it  is  considered  how  deliberately  and  anxiously  the 
esses  I  have  referred  to  were  discussed  and  determined  iu  the 
House  of  Lords,  and  some  of  them  affording  room  for  the 
strongest  pleas  of  hardship  a-id  equitable  considerations,  in  aid 
of  the  legal  arguments  so  powerfully  urged  fur  the  unsuccessful 
parties,  I  deem  it  unnecessary  to  enlarge  any  further  on  the 
case,  as  I  think  it  would  bo  most  dangerous  to  the  stability  of 
this  department  of  law,  to  give  any  effect  to  trie  arguments 
which  have  been  maintained  against  the  interlocutor  of  Lord 
Wood  now  submitted  to  review,  which  finds  and  declares  In 
term*  of  the  conclusions  of  the  summons. 

herd  J-'a'lerton. — I  take  the  same  view.  I  concur  entirely  in 
tbe  expressions  of  regret  which  hare  fallen  from  my  brethren, 
but  the  course  of  decision  leaves  us  no  alternative.  I  think 
tbe  rule  is  fixed,  and  has  been  acted  on  iu  cases  where  the  banj. 
ship  was  just  as  great  as  it  is  here. 

Lord  Cuninghamt. — In  a  question  where  my  learned  brethren 
have  unanimously  concurred  In  supporting  the  challenge  here 
instituted  by  the  puisuer,  1  am  neither  disposed  to  express,  nor 
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tten  to  entertain  with  any  confidence,  an  opposite  opinion.  I, 
therefore,  do  not  record  n  disaen ling  Tote  from  your  Lords! lipe, 
auri  only  claim  permission  to  stute  biiefly  the  douhta  which 
prevent  me  from  at  once  coinciding  with  tbe  opinions  ru- 

The  challenge  maintained  by  the  pursuer  in  the  present  action, 
rests  on  the  allegation,  that  four  letters  in  one  word  of  »  deed 
executed  by  a  lawyer  of  great  skill  and  experience  on  7th  An- 
gust  1776,  were  written  on  an  erruurt  not  noticed  In  the  test 
in|»  clause, — that  this  renders  that  deed  not  probative. — and  that 
the  pursuer,  the  praudson  of  the  granter,  is  entitled,  iu  an  ac- 
tion raised  in  1849,— upwards  of  70  yearn  after  the  tinte  and 
registration  of  the  deed  in  its  present  form, — to  set  it  snide, 
together  with  all  the  title*,  on  which  the  granter  and  a  series 
of  heirs  have  possessed  during  ail  that  period. 

After  hearing  the  able  argument  maintained  by  the  parties 
on  the  question,  I  have  not  been  able  to  satisfy  myself  that 
there  are  legal  grounds  for  sustaining  this  challenge.  I  shall 
stale  shortly  the  grounds  on  which  these  doubts  are  founded. 

That  the  letters  of  the  word  specified  on  record  are  written 
on  an  erasure,  fa  unquestionable ; — but  if  that  literal  correct  ion 
took  place  by  authority  of  the  granter  of  the  deed  before  It 
was  executed,  or  before  he  parted  with  possession  of  it,  as  a 
delivered  and  operative  title,  I  am  at  a  loss  to  find  legal 
grounds  for  holding  the  deed  as  null  and  im probative, — espe- 
cially aa  between  the  grantors  and  grantees,  and  their  heirs. 

Undoubtedly,  many  instances  occur,  where  the  consent  of 
the  granters  of  a  deed  to  ex  fade  alterations,  is  proved  by  no- 
ticing the  erasure,  in  the  teiting  claute  of  the  deed.  But  I  do  not 
find  it  laid  down  to  broadly  iu  any  previous  authority,  as  it  has 
been  in  our  present  deliberations,  that  a  declaration  in  the  test- 
ing clause  is  the  onJy  way  of  proving  the  authenticity  of  the 
correction  of »  word  in  a  deed.  On  the  contrary,  my  impres- 
rion  previous  to  this  discussion  was,  that  when  the  correction 
is  agreeable  to  the  probable  meaning  and  plain  sense  of  the 
granter,  either  by  a  duplicate  deed  executed  of  the  same  date, — 
as  in  the  case  of  BotweU  In  1708,  (Diet  p.  17,026)— and  in  the 
late  esse  of  Stratanors,  1st  February  1887,1  Bob.  Appeal  Coses, 
p.  IBP,— the  objection  was  vie  wed  as  untenable;  while,  in  Other 
*«*,  the  authenticity  of  deeds  is  also  provable  by  the  gran- 
t's oath,  (Diet.  17,021),  and  on  legal  analogy,  by  bis  writ, 
irovided  such,  writ  can  be  recovered,  clearly  demonstrative  of 

I  find  it  difficult  also  to  reconcile  the  precedents  referred  to, 
■"i  th  the  reduction  of  the  deed  libelled  on.  In  these  cases,  there 
'ere  duplicalt*  of  the  deeds  challenged,  and  each  copy  bad  en- 
tires nol  noticed  in  the  testing  clauses  of  either;  not  withstand - 
io:  which  the  Court  found,  that  an  erasure  in  one  deed  was 
^material,  when  the  corresponding  word  in  the  duplicate  was 
at  erased — and  so  rejected  the  challenge.  Thus  an  erasure 
i  one  deed  was  held  obviated  by  being  clearly  written  in  an- 
ther deed,  in  other  respects  of  an  Improbatire  character, — it 
eiug  held  proved  in  that  most  important  case,  that  the  erasure 
as  innocent,  and  necessary  to  make  sense  of  the  deed.   Hence, 

am  at  a  loss  to  End  that  specification  of  every  erasure  in 
eeds,  is  necessary  to  be  noticed  in  testing  clauses. 

Hy  doubt  accordingly  is,  whether  there  be  sot  sufficient  evi. 
euce  to  shew,  that  the  word  written  on  an  erasure  in  the 
red  libelled  on,  was  not  fully  authorized  by  the  granter,  and 
nether  this  be  not  proved  as  clearly  as  if  the  met  had  been 
t  forth  in  the  testing  clause  f 

lit  The  word  irredeemable  was  the  natural  and  proper  word 
>  be  used  by  the  granter  of  such  a  deed,  in  the  clause  in  which 

occurs.  There  is  no  evidence  that  any  other  word  ever  was 
ritten  on  that  portion  of  the  paper.  The  erasure  may  have 
•va  occasioned  by  a  blot  And  the  only  hypothesis  made  by  the 
muer,  that  the  word  first  written,  might  have  been  the  word 
redeemable,"  as  In  the  Bourtriehill  case,  would  only  shew  the 
i  ire  clearly  that  the  erasure  was  made  to  correct  an  aculden- 
1  and  manifest  mistake  before  the  granters  parted  with  and 
'livered  the  deed  ;  and  I  cannot  at  present  vie*  that  stale  of 
e  fact  aa  forming  a  legal  ground  for  declaring  the  nullity  in 

Neither  am  I  as  yet  convinced  of  the  soundness  of  the 
gumeut,  that  because  the  entail  of  liuurmehtll  was  set  a-ide 
jiii  a  mistake  in  the  relative  word  of  the  suina  clause  now 
jelled  on,  the  same  consequence  should  follow  here.  In  the 
lurtrieliill  case,  a  word  of  clear  import  was  written  vithoat 
■uurt,  and.  It  is  supposed,  was  so  recorded.  By  the  unuu 
cted  use  of  a  wrong  mini,  a  necessary  clause  was  nullified 


ami  made  nonsensical.  The  Court  could  not  make  a  new 
deed  or  clause  for  ihe  parties  ;  and  so  the  entail  of  Bourtrie- 
hill was  set  aside.  But  here  the  clause  was  right  and  legible 
before  it  left  the  granter'i  hand;  and  put  on  record ;— and  though 
three  or  four  letters  are  written  on  erasure,  I  hesitate  to  coll 
this  an  erasure  in  eutatialibtti,  as  every  lawyer  and  conveyan- 
cer at  once  perceives  that  it  is  the  only  word  that  could  ever 
have  been  intended  for  that  place,  consistent  with  the  sense 
of  the  deed. 

It  may  be  excusable,  also,  to  view  witli  some  apprehension  (he 
consequences  to  which  an  opposite  doctrine  may  lead.  If  a  cor- 
rection plainly  inserted  in  one  species  »f  writ,  in  order  simply  to 
make  it  rational  and  agreeable  to  the  undoubted  meaning  id  the 
parties,  anil  whole  scope  of  the  deed,  render  it  null,  the  same  rule 
must  be  adopted  as  lo  all  other  written  instruments.  But  iu  bills, 
where  (lie  hazard  from  erasures  is  far  more  imminent  than  iu 
registrable  deeds,  it  is  laid  down  hy  Serjeant  llyles,  one  nf  the 
latest  writers,  that  "  there  are  two  cases  in  which  an  alteration, 
though  in  a  material  part,  will  not  vacate  the  instrument : — Id, 
Where  such  an  alteration  is  made  before  tie  bill  it  timed,  cr  be- 
come an  available  instrument;  anil,  'idly,  where  it  is  altered  tti 
correct  a  miitakt,  and  in  furtherance  of  the  original  intention  of  the 
parties."— See  Cotton  v.  Simpion,  B  Ad.  and  E.  1)6.  Bylet  mi 
Bills  of  Exchange  (6th  ed.),  p.  999.  That  doctrine  has  been 
specially  acted  on  in  Scotland  in  a  case,  frequently  quoted,  where 
a  bill  of  exchange  was  sustained  though  altered  in  the  term  nf 
payment,  the  alteration  appearing  to  hate  but,  made  to  correct  a 
nUtake.— Henderson,  Fac.  Cull.  SOili  Feb.  1802. 

2d,  There  is  in  the  present  instance  a  series  of  contemporary 
acts  and  proceedings,  which,  in  my  mind,  afford  something  near 
to  a  presumption  that  the  word  was  written  as  it  now  stands,  at 
or  prior  to  the  execution  of  the  deed  by  the  granter.  It  was 
dated  7th  August,  and  inserted  in  the  record  of  tailzies,  with  the 
word  exactly  as  it  now  stands,  on  the  judicial  request  and  peti- 
tion of  the  granters,  on  81st  December  1776;  and  it  was  recorded 
in  the  books  of  Session  on  5th  March  ITT7.  These  proceedings 
were  within  a  few  months  ot  the  date  of  the  deed  ;  and  they  were 
the  jirtt  occasions  on  which  it  was  promulgated  or  produced  for 
execution  or  use;  and,  till  the  opinions  in  the  present  esse 
were  i.sned,  I  was  inclined  to  think,  that  if,  as  the  pursuers 
allege,  the  deed  was  altered  or  vitiated  after  its  execution,  and 
between  that  period  and  the  dates  of  registration  just  specified, 
the  burden  of  proof,  at  least  after  a  long  interval  of  acquiescence, 
would  lie  on  the  party  objecting,  lo  prone  it. 

It  is  worthy  of  consideration,  whether  the  registration  of  a 
deed,  or  its  recital  in  another  registered  instrument,  at  or  about 
the  periijd  of  execution,  is  not  one  of  the  most  sure  and  sure 
proofs  of  its  authenticity,  and  one  of  the  beat  safeguards  against 
fraud.  For  example,  precepts  of  sasine  are,  by  statute,  ap- 
pointed to  be  engrossed  in  instruments  of  sasine,  and  such  in- 
struments are  often  taken  within  a  few  hoars  or  day*  of  the 
date  of  the  precept.  Now,  though  a  few  letters  of  a  word  were 
w  ritten  on  an  erasure  in  a  precept,  yet  if  the  copy  of  the  latter 
writ  engrossed  in  the  register  w;is  literally  conform  to  the  cor- 
rected precept,  it  is  difficult  for  me  to  conceive  that  such  proof 
could  be  resisted,  tu  establish  the  authenticity  of  the  precept. 

3a",  The  makers  of  the  original  entail  in  ihe  present  instance, 
as  recorded,  executed  another  deed  or  supplementary  entail  in 
17BI,  in  which  they  referred  tu  the  entail  of  1776  by  its  dare 
on  record,  and  continued  it  specially  and  expressly,  will)  the  ex- 
ception of  a  certain  enlargement  of  powers  as  to  leases,  which 
it  is  unnecessary  to  enter  upon.  Now,  had  the  makers  set  forth, 
in  a  deed  executed  in  17 76,  or  in  the  supplementary  deed  of  1761, 
totidem  verbii,  that  their  intention  was  to  prohibit  irredeemable 
alienations,  and  to  confirm  the  deed  of  1776,  as  recorded,  not- 
withstanding any  ex  facie  erasure,  it  would  hare  probably  ob- 
viated all  dispute;  but  I  doubt  If  the  deed  nf  17BI  was  not  equi- 
valent to  this  ;  and  I  hnve  difficulty  in  rejecting  so  clear  a  den loii- 
siration  of  the  purpose  and  intention  of  the  granters.  It  is 
true  that  the  deed  objected  to  here  as  iiaprobative,  is  a  deed  nf 
entail  imposing  fetters  on  the  free  use  of  property  ;  but  1  am  Hot 
aware  that  the  collateral  and  corroborative  evidence  which 
would  set  up  any  other  legal  instrument  objected  lo  as  impru- 
bative,  would  not  be  sufficient  at  least  tu  prove  the  authenticity 
of  the  deed  now  under  consideration. 

In  these  views,  (which  I  state  with  great  distrust  and  great 
reluctance),  were  it  reasonable  or  necessary,  in  the  circumstances 
of  the  present  case,  to  presume  thai  the  erasure  was  made 
wrongous!)-,  subsequent  to  the  execution  of  the  deed,  I  fhimW 
concur  in  subjecting  it  to  red  nctiun ;  but  I  li.ivc  such  doubt 
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to  induce  me  to  abstain  from  toting  for  a  judgment  to  that 
effect. 

iori/wry.— I  concur  with  the  majority  of  the  Court, — though 
I  must  add,  that  I  do  bo  not  without  considerable  reluctance, 
and  only  because  I  feel  it  impossible  to  resist  the  authorities. 
Had  the  question  been  open,  I  should  lime  entertained  serious 
doubts  how  fur  the  conclusion  arrived  at  in  these  authorities  had 
not  been  laid  down  somewhat  too  absolutely,  and  without  a  due 
regard  tit  some  important  considerations,  which,  in  a  sound 
legal  view,  should  have  gone  far  to  qualify,  In  a  case  like  the 
present,  the  mere  abstract  doctrine.  The  result,  accordingly, 
appears  to  me  to  be  attended,  in  its  practical  application,  with  00 
email  degree  of  danger ;  for  I  cannot  hold  it  safe,  that  a  deed 
which  lina  been  recognized  and  acted  upon  by  its  own  grantera, 
an  entirely  free  from  Saw, — which,  on  the  like  assumption,  has 
formed  the  basis,  and  entered  into  the  whole  substance  of  the 
written  title  upon  the  record,  and  elsewhere,  for  nearly  a  cen- 
tury— (indeed,  no  length  of  time  would  make  any  difference)— 
and  which,  at  the  moment  of  ehallenge,  lies  at  the  very  founda- 
tion of  the  right  of  the  challenger  himself, — should  be  subject, 
on  such  grounds,  to  be  all  at  once  overturned.  On  the  contrary, 
it  does  with  deference  appe.tr  to  me,  that  under  such  circom- 
Btances,  there  arises  a  prima  fad:  presumption,— more  or  lest 
cogent  as  the  cme  may  be,— for  the  original  authenticity  of  the 
deed :  and  where  that  deed,  more  especially,  has  all  the  while 
(which,  hoaever,  is  not  the  tpedesfacti  here)  lain  in  the  exclu- 
sive custody  of  the  party  interested  in  its  vitiation,  lean  hardly 
conceive  a  ground  of  presumption  more  strong.  It  is  too  lab1, 
however,  for  the  Court  to  yield  to  considerations  of  this  kind. 
'  We  must  give  obedience  to  the  law  of  the  question,  as  it  hat 
been  settled  by  previous  decisions.  If  there  ia  to  be  a  change,  the 
remedy  must  now  be  with  the  Legislature.  But  I  do  moat  as- 
suredly agree  with  Lord  Cowan,  that  it  is  high  time  that,  in 
order  to  obviate  and  remove  a  source  of  danger  to  title  so  preg- 
nant, some  auch  enactment  as  has  already  been  passed  with  re- 
gard to  erasures  In  instruments  of  saalne,  should  be  Introduced 
In  reference  to  written  iustrumenta  generally. 
The  Court  adhered. 

lard  Ordinary.  Wood. — Act.  Dean  of  Faculty  (Anderson), 
Tnglis,  P.  Fraser  ;  Scott  and  Gillespie,  W.B.  Agent:— Alt.  Sol. 
(Jen.  (Dean),  Maekenrie ;  Holland  and  Thomson,  W.8.  Agent: 
W.  Clerk.— {W.a.T.) 


31st  January  18o2. 
Fibst  Division. 
No.  116. — Onn  and  BAnnEn  and  others,  Purmen,  v. 
The  Union  Bank  of  Scotland,  Defender*. 
Obligation — Mandate — Title  to  Sue — Summons — Relevancy — 
Letter  of  Credit — A  bank  in  Olaigoa  granted  to  A  a  Idler  of  credit 
in  favour  of  B,  a  merchant  in  Liverpool,  on  a  bonk  there.  The  letter 
arrived  in  Liverpool  during  ffl  absence,  and  vol  duly  acknow- 
ledged to  A  bv  lit  clerk,  who  forged  Be  signature,  and  drew  the 
money  from  the  Liverpool  Bank      i  hereupon  A  and  B  having 
brought  an  action  against  the  Glatgov  Bank  for  repayment  of 
the  montg — Held  that  the  purtueri  had  not  a  relevant  ground  of 

This  was  an  action  at  the  instance  of  Orr  and  Barber, 
merchants  in  Liverpool,  and  of  Charles  Campbell,  as  re- 
presenting his  deceased  brother  John  Gordon  Campbell, 
for  payment  of  ,£460: 9s.,  for  which  the  defenders  had 
granted  a  letter  of  credit  on  the  Manchester  and  Liver- 
pool District  Bank,  bnt  which  the  Liverpool  Bank  re- 
fused to  pay  on  the  ground  that  they  had  already  paid 
the  same, — as  it  afterwards  appeared, — -on  a  cheque 
forged  by  Smith,  Orr  and  Barber's  clerk. 

The  pursuers'  statement  was,  that  on  22d  October 
1844,  the  late  Mr.  Campbell  paid  to  the  Union  Bank 
the  sum  of  j£4G0  :9b.,  in  return  for  which  he  received 
the  following  letter  of  credit: — 

"  Union  Bank  of  Scotland, 
"  No  15/583   A.  A.  Olatgew,  23d  October  1844. 

"  Please  to  honour  the  draft*  of  Messrs,  Orr  and  Barber  to 


the  extent  of  £400:98.,  which  charge  to  the  bank.   Its, 

your  very  obedt,  servant,  Ja.  Watboh,  Cottier, 

"  £460 :  9s.— Entd.  M.  G.  H. 

"  7*1)  the  Manchester  and  Liver- 
pool Diitrict  Bonk. 

"  Not  Thakbvbbabls." 
This  letter  of  credit  Mr.  Campbell  enclosed  in  ■  letter 
advising  the  same,  which  he  posted. 

It  appeared  that  Orr  and  Barber's  clerk,  Smith,  id- 
vised  Campbell  of  the  arrival  of  the  letter  of  credit,  bji 
letter  in  the  following  terms: — 

•'  Jdverpoot,  26iA  Oct.  IBM.— We  ocr  to  acknowledge  receipt 
of  yonr  cash  order  for  £460  ; 9b.,  and  remain,"  &c 

"  Oas  &  BalBls, 

"$F.  Rostra. 
The  pursuers,  inter  alia,  stated — 

That  they  never  received  or  aaw  the  letter  of  credit  (I) 
"  At  the  time  it  should  have  arrived,  both  partners  wen  as 
sent.  Mr.  Orr,  who  conducts  the  business  of  the  firm  ntLivs- 
pool,  whs  then  in  Ireland,  where  he  remained  for  about  > 
fortnight,  vis.  from  the  16th  to  the  81st  October  1844;  tad 
Hr.  Barber,  who  conducts  the  business  at  Buenos  A yres,  tut 
been  for  many  years  resident  abroad.  (4.)  On  his  return  to 
Liverpool  on  81st  October,  Hr.  Orr  found  in  his  counting- bow 
Campbell's  letter  advising  the  remittance;  but  the  letter  of 
credit  which  was  said  to  accompany  it.  was  gone.  He  Una 
went  to  the  Manchester  and  Liverpool  District  Bank  to  tub 
inquiries,  and  to  get  payment.  lie  was  informed,  however, 
that  the  money  had  been  paid  on  a  draft  or  order  previotsh/ 
presented.  To  this  ho  answered,  that  no  draft  or  older  bail 
been  drawn  by  him.  or  by  the  firm  of  Orr  and  Barber,  ud 
that  no  payment  had  been  made  on  account  of  that  firm,  Tin 
Manchester  and  Liverpool  District  Bank  did  not  at  first  icnst 
payment,  but  only  requested  time  to  consider  whether  Uur 
would  comply  with  Mr.  Orr's  demand  by  honouring  the  drifts  U 
his  firm.  (5.)  The  pursuers  do  not  know  what  became  of  tat 
letter  of  credit,  further  than  may  he  Inferred  from  the  Mim- 
ing circumstances  :—  Mr.  Orr,  on  his  return  from  Ireland,  fimn d 
that  hie  cleric,  office  keeper,  or  messenger,  Mr.  Fsrle  Bead 
Smith,  was  not  in  the  counting-house,  but  there  was  a  sott 
lying  for  Hr.  Orr,  informing  him  that  Smith  was  ill  with  thn- 
matism,  and  would  not  be  there  for  several  days.  Mr.  On 
Immediately  made  inquiries  at  bis  house,  and  found  thk state- 
ment to  be  false  ;  and,  on  farther  investigation,  it  appeared 
that  Hr.  Smith  had  absconded.  Immediate  steps  were  takes 
for  Smith's  apprehension.  Mr.  Orr  went  before  the  stipcndiirj 
magistrate,  and  deponed  to  the  enibeaxlement  by  bin  of  s 
sain  of  £47  in  cash.  Warrant  was  thereupon  granted,  sad 
Smith  was  advertised  In  the  'Hue  and  Cry.'  Afterwards  a  re- 
ward was  offered  for  his  apprehension,  bnt  no  tiding!  bsir 
since  been  heard  of  him."  Thereafter  the  Liverpool  Bank 
having  refnai  d  to  make  any  payment  to  Orr  and  Barber— {ti 
The  latter  "were  advised,  that  although  the  Manchester  sod 
Liverpool  District  Banking  Company  would  be  ultimate!? 
liable  for  any  loss  sustained,  yet  as  there  was  no  evidence  of 
that  banking  company  having  ever  consented  to  buld  so; 
money  for  Orr  and  Barber,  and  as  there  was  no  privity  of  cod.' 
tract  between  them  and  Messrs.  Orr  and  Barber,  an  attka 
should  not  be  brought  by  them  against  that  ban  king  cotapuji 
but  they  were  advised  that  Mr.  Campbell  was  still  liable  foist 
debt  of  £460 :  9b.,  which  had  not  been  paid  Owing  to  the  misur- 
riageinthe  means  he  took  to  make  pay  moot;  and  also  Until* 
present  defenders  were  liable  or.  the  grounds  herein  mentioned. 
(8.)  Orr  and  Barber  bating  intimated  their  claim  against  tie 
pursuer  Mr.  Campbell,  aa  representing  his  brother,  for  |ut- 
ment  of  the  debt  of  £460 :  9s.,  Hr.  Campbell  acquiesced  in  ha 
liability, and  held  himself  bound  for  the  amount ;  but  in  order 
to  make  hie  claim  good  against  the  defenders,  he  requested  tbt 
concurrence  of  Orr  and  Barber  in  the  piosecuHon  of  this  sail, 
to  which  Messrs.  Orr  and  Barber  agreed.  (10.)  The  defender! 
have  failed  to  perform  what  they  undertook  to  do  In  considera- 
tion of  the  said  sum  of  £460 :  9a  They  did  not  effect oallj 
establish  a  credit  with  the  Manchester  and  Liverpool  District 
bank  In  favour  of  Messrs  Orr  and  Barber.  They  did  not  tab 
tbe  requisite  steps  for  establishing  such  a  credit  in  terns  of 
their  undertaking;  and  their  mandatories,  tbe  Manchester  and 
Liverpool  District  Bank,  did  not  accept  or  fulfil  the  ruand.!* 
contained  in  the  letter  of  credit,  and   did  not  'honour  tin 
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drafts  of  Orr  and  Barber'  to  the  extent  therein  mentioned,  or 
to  any  extent.  Further,  the  defender*  themselves  refused  to 
give  credit  to  the  Manchester  and  Liverpool  District  Bunk  for 
the  sum  of  £460  :  Be.,  as  being  paid  on  their  account  -,  and  the; 
bare  still  in  their  humid  unaccounted  for  the  sum  paid  to  them 
by  the  late  John  Gordon  Campbell.  (II.)  In  these  circuit). 
stari mat,  the  pursuer  Charles  Campbell  required  the  defenders 
either  to  repeat  and  pay  back  the  said  sum  to  him  as  repre- 
■rntativoof  his  late  brother,  with  interest  thereon,  or  oilier, 
wits  to  implement  their  undertaking  by  yet  honouring  the 
drafts  of  Orr  and  Barber,  or  by  making  payment  to  them  of 
the  said  sum,  and  interest." 

The  pursuers  pleaded — The  defenders,  in  consideration 
of  the  sum  received,  having  come  under  an  obligation  to 
Mr.  Campbell  that  the  Liverpool  District  Bank,  as  their 
mandatories,  should  honour  the  drafts  of  Orr  and  Bar- 
ber to  the  extent  of  £i$0  -.  9s.,  and  having  failed  to 
secure  performance  of  the  obligation  undertaken  by  them, 
were  bound  to  pay  back  the  consideration  received. 

After  closing  the  record,  a  diligence  was  allowed  to  the 
pursuers,  under  which  Mr.  Richardson,  manager  of  the 
Liverpool  Bank,  was  examined  as  a  haver.  He  exhibited 
the  letter  of  credit  from  the  defenders  in  favour  of  Orr 
and  Barber,  as  also  the  cheque  or  order  taken  from  the 
person  to  whom  the  sum  contained  in  the  letter  had  been 
paid.    This  was  signed — "  Orr  and  Barber." 

Mr.  Richardson  declined  to  part  with  either  of  the 
documents,  on  the  ground  that  they  were  the  "  vouchers 
and  private  property  of  the  said  bank,  who  are  advised 
that,  by  the  law  of  England,  they  could  not  be  required  to 
part  with  them;  but  he  has  no  objection  to  allow  a  copy 
thereof  to  be  made  and  certified,  and  the  exhibit  marked 
B,  is  such  a  copy." 

Thereafter  the  pursuers  having  been  allowed  to  open 
np  the  record,  put  in  a  statement  to  the  effect  that  the 
cheqne  on  which  the  money  had  been  paid  was  a  forgery. 

The  pursuers  proposed  the  following  isues: — 

"It  being  admitted  that  the  deceased  John  Gordon  Camp- 
bell, upon  tho  22d  of  October  1845,  paid  into  the  defenders' 
bank  in  Glasgow  the  sum  of  £460 :  Oh.  sterling,  and  that  the 
present  pursuer  is  executor  of  the  said  J.  G.  Campbell : — 

"  1.  Whether,  in  consideration  of  the  foresaid  payment,  the 
defenders  delivered  to  the  said  John  G.  Campbell  a  letter  of 
credit  directing  the  Manchester  nnrt  Liverpool  District Bauk  to 
bnconr  the  drafts  of  the  pursuers  Orr  and  Barber  to  the  ex- 
tent of  £400:  9s.,  in  the  following  or  similar  terms — ui  ttwra  : 
And  whether  the  said  Manchester  and  Liverpool  District  Bunk 
tulod  duly  to  honour  the  drafts  of  the  said  Orr  and  Barber  T 

"  2.  Whether  the  defenders  are  indebted,  resting  and  owing 
to  the  pursuers  in  the  sum  of  £460 :  9s.  f" 

The  defenders  proposed  the  following  issue: — 

"It  being  admitted  that  the  deceased  John  Gordon  Camp- 
bell, upon  the  22d  of  October  1845,  paid  into  the  defenders' 
Bank  in  Glasgow  the  sum  of  £460 :  9s.,  and  that,  in  return,  be 
reosiredfrom  them  a  writing  in  the  following  terms — ut  supra: 

"It  being  also  admitted  that  the  defenders  thereby  under- 
took to  the  said  John  Gordon  Campbell,  that  the  Manchester 
•oil  Liverpool  District  Bank  should  become  bound  to  honour 
tbe  drafts  of  Orr  and  Barber  to  the  amount  of  £460 :  9s.,  and 
fiat  the  pursuer  Charles  Campbell  is  executor  of  the  said  John 
Gordon  Campbell  :— 

"Whether  the  defenders  tailed  to  fulfil  the  said  undertaking, 
sud  arererting-owingtothe  pursuers  the  said  sum  of  £460 :9a, 
with  Interest  thereof  from  the  said  22d  October  1846  f" 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"Finds  that  no  statements  or  pleas  have  been  vet  su'  stan- 
«s*ed  by  the  defenders  to  bar  the  pursuers  from  a  proof  in 
"Pport  of  their  action  :  Finds  specially,  that  the  purchase  by 
John  Gordon  Campbell,  the  predecessor  of  tho  pursuer  Charles 
Campbell,  In  October  1844,  of  a  letter  of  credit  from  the  de- 
"tiden  for  £460 :8a.,  in  favour  of  the  other  pursuers  Orr  and 


Barber,  granted  by  the  defenders  for  adequate  and  full  va?ue  . 

Enid  to  tlicin,  on  the  branch  of  the  Manchester  and  Liverpool 
ank  at  Liverpool,  is  admitted,  and  that  the  defenders  aver, 
both  In  their  defences  and  in  the  record,  that  they  duly  hon- 
oured the  said  letter  of  credit, — while  the  pursuers  aver,  and 
offer  to  prove,  that  the  said  bank  failed  to  honour  any  drafts 
under  the  said  letter  of  credit, — under  these  circumstances, 
Ends  that  there  are  no  termini  haUtes  for  determining  the  case 
without  proof :  And  having  considered  the  issues  proposed  by 
the  parties  respectively,  approves  of  those  lodged  for  the  pur- 
suers, and  appoints  the  same  to  be  engrossed  after  elapse  of 
the  usual  interval  for  bringing  the  case  under  review  of  the 
Court ;— reserving  all  questions  of  expenses, 

"  Note. — As  the  present  case  has  been  nearly  three  years  In 
dependence,  and  has  been  already  three  times  before  the  Inner. 
House,  the  Lord  Ordinary  has  been  anxious  to  frame  a  judg- 
ment agreeably  to  his  views  of  the  question,  which,  when  the 
case  is  again  brought  under  review,  may  enable  the  Court  ut 
once  to  correct  any  mistake  In  the  findings,  and  to  put  the 
case  in  a  train  for  final  trial  or  adjudication,  if  further  proof  is 
thought  necessary. 

"The  question  in  dispute  is  simple,  and  easily  discerned, 
The  pursuers  maintain  that  their  predecessor  paid  value  to  the 
defenders  fora  letter  of  credit  for  £460 :9s.  on  Liverpool,  which 
the  defenders'  correspondents  there  did  not  duly  honour.  The 
defenders  again  allege,  that  their  letter  having  been  on  a  bank 
in  Liverpool,  formerly  and  still  solvent,  they  were  not  bound 
to  do  more  than  to  guarantee  the  nUmcy  of  the  bank  on 
whom  they  drew,  when  the  letter  reached  JAverpool ;  and  that 
the  pursuers,  if  they  have  a  claim  on  any  one,  must  sue  the 
bankets  at  Liverpool,  on  the  ground  that  they  have  not  duly 
honoured  the  drafts  under  the  letter  of  credit. 

"Perhaps  it  would  not  be  safe  to  predict,  that  cases  may  not 
occur  in  which  the  preceding  plea,  stated  for  the  defenders  at 
the  debate,  though  not  very  clearly  or  precisely  stated  on  re- 
cord, would  be  available.  If  a  party  purchase  a  letter  of  credit 
from  one  bank  on  another  at  a  distance,  and  if  the  payee  is 
guilty  of  gross  delay  or  negligence  in  presenting  the  letter,  or 
otherwise  treats  unduly  with  the  drawee,  it  is  possible  that  the 
((renters  of  the  letter  of  credit  would  1m  absolved.  That  might 
be  assimilated  to  a  pica  of  undue  negotiation  of  a  bill  against 
the  payee.  But  no  such  •pedes  faeti  is  put  upon  record  by  the 
defenders  in  the  present  instance,  so  that  there  is  no  fundi  for 
an  issue  as  to  undue  negotiation,  If  otherwise  competent 

"  It  was  argued  for  the  defenders,  that  the  plea  of  the  pur- 
suers, if  sustained,  would  involve  the  grantors  of  letters  of  cre- 
dit in  a  more  rigorous  and  extensive  responsibility  than  the 
drawers  of  bills,  which  must,  in  general,  be  presented  for  pay- 
ment by  the  payee  within  a  definite  time,  as  found  in  the  ease 
of  Dunlop  v.  Hamilton  and  Co.,  F.  C.  16th  Jan.  1810.  But  does 
a  letter  require  such  negotiation  f  In  modern  practice,  it  is 
believed  that  bankers  prefer  giving  a  letter  of  credit  to  a  bill, 
for  money  transmitted  to  a  distance,  in  order  to  tare  the  ilamp. 
If  bankers,  however,  choose  to  take  that  course,  the;  must 
either  qualify  or  limit  their  credit  in  the  letter,  or  be  subject 
to  the  legal  responsibility  which  the  form  of  a  letter  of  credit 
attaches  to  them  at  common  law. 

"In  geneial,  a  letter  of  credit  does  not  require  the  same 
punctual  and  instant  presentment  that  a  bill  of  exchange 
does ;  and  no  case  can  be  found  on  record  where  the  grantor 
of  a  letter  of  credit,  or  his  correspondent,  has  been  found  en- 
titled to  debit  either  the  payee  or  purchaser  of  the  letter,  if  it 
has  been  honoured,  only  on  a.  forged  draft. 

••  At  the  same  time,  it  is  obvious  that  the  defenders  wish  to 
make  their  obligation  here  much  less  strict  and  available  to 
the  payees  than  it  would  have  been  had  they  transmitted  a 
bill  for  the  sum  they  undertook  to  remit  to  Liverpool ;  as  they 
contend  that  they  arc  not  liable  for  the  sum  remitted,  though 
said  to  have  been  paid  by  their  mandatories  or  correspon- 
dents to  a  fiaitiuiu  party ;  and  even  that  they  are  not  bound 
to  exhibit  any  tn>t*-Aer  of  their  discharge.  As  at  present  ad- 
vised, the  Lord  Ordinary  cannot  sustain  these  pleas." 

The  defenders  reclaimed,  craving  absolvitor,  or,  at 
any  rate,  alteration  and  amendment  of  the  issue  ap- 
proved of. 

And  they  pleaded — The  pursuers  had  no  title.  Orr 
and  Barber  could  not  sue  the  bank  except  as  in  right 
of  Campbell.     But  Campbell  could  not  sun  the  bauk, 
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'  in  respect  that  the  only  obligation  undertaken  by  the 
bank  was  to  grant  an  available  letter,  which  should  be 
honoured  when  presented.  Such  a  letter  having  been 
sent,  the  defenders  had  implemented  their  obligation 
to  Campbell,  and  Campbell  his  to  Orr  and  Barber, 
Again,  tbe  obligation  undertaken  by  the  defenders  was 
only  to  give  Campbell  a  good  and  available  letter  of  cre- 
dit on  the  Manchester  and  Liverpool  District  Bank,  and 
that  bank  being  solvent,  no  recourse  could  lie  against  the 
defenders  unless  the  pursuers  produced  the  letter  of  cre- 
dit dishonoured  or  unpaid, — especially  as  it  was  not  al- 
leged that  the  Manchester  and  Liverpool  District  Bank 
ever  refused  to  pay  the  contents  of  the  letter  of  credit 
to  any  one  presenting  it.  Orr  and  Barber,  if  they  had 
not  got  their  money,  might  sue  the  Liverpool  Bank;  but 
the  only  ground  of  action  against  the  defenders  was,  that 
the  letter  had  not  been  paid,  and  the  defenders  could  not 
be  called  on  to  disburse  unless  tbe  letter  was  returned 

The  pursuers  anmw&l— The  defenders,  in  considera- 
tion of  the  sum  paid,  granted  a  mandate  on  the  Liver- 
pool Bank  to  give  credit  to  Orr  and  Barber.  They  were 
therefore  bound  to  sec  the  mandate  fulfilled,  or  to  repay 
the  consideration  for  which  they  granted  tbe  mandate, 
and  undertook  that  it  should  be  implemented.  The 
pursuers  could  not  proceed  against,  the  Liverpool  Bank, 
inasmuch  as,  under  the  law  of  England,  there  was  no 
privity  of  contract  between  them.  Unless,  therefore, 
they  had  recourse  against  the  present  defenders,  they 
could  have  none  at  all. 

At  advising  on  l!Uh  July  1848, 

Jjtrd  Juilia  Ornrrai. — This  in  a  case  of  the  greatest  import- 
ance to  all  banking  and  mercantile  establishments,  for  it  raises 
a  question  of  the  most  serious  nature  with  regard  to  the  lis 
liility  of  frranters  of  letters  of  credit  The  question  Is  just 
whether  the  Union  Hank,  hy  granting  this  letter  of  credit  In 
the  way  they  have  done,  to  Campbell,  became  responsible  for 
the  honesty  and  uprightness  of  every  person  connected  with 
Orr  and  Barber.  When  the  letter  anires  in  Liverpool,  both 
the  partners  are  away,  but  they  leave  their  clerk  behind  them. 
He  receives  the  letter,  acknowledges  the  receipt,  and  It  turns 
mit,  fur  we  most  assume  the  fact,  that  he  goes  with  Orr  and 
Barber's  signature  to  the  bunk  and  draws  the  money.  It  is 
said  that  signature  whs  a  forgery.  Now,  this  raises  the  very 
important  question,  whither  a  bank,  having  given  a  letter  of 
credit,  and  done  everything  it  was  bound  to  do,  still  remains 
liable  for  the  dishonesty  and  fraud  of  every  one  connected  with 
the  person  to  whom  it  is  sent.  I  for  one  must  say,  that  the 
English  cases  relative  to  bills  and  promissory- notes,  raise  quite 
a  different  point.  It  is  impossible  to  doubt  that  a  letter  of 
credit  stands  in  quite  a  different  position  from  a  bill.  In  re- 
gard to  the  liabilities  of  parties,  and  other  important  points, 
they  are  iota  cala  different.  This  is  a  case  deserving  of  the 
moat  deliberate  consideration,  and  I  am  not  prepared  at  pre- 
sent to  say  "hat  my  opinion  is.  Supposing  that  tbe  facta,  as 
alleged  by  the  pursuers,  were  admitted,  and  that  this  was,  as 
they  say.  not  only  a  case  of  forgery,  but  of  personation  of  Orr 
and  Barber  at  the  Liverpool  Bank,  seeing  that  the  letter  of 
credit  duly  arrived  at  Orr  and  Barber's  counting-house,  its  place 
nf  destination,  are  the  Union  Bank  to  be  held  responsible  ?  I 
think  it  is  a  very  nice  and  delicate  question  ;  and,  before  de- 
ciding ft,  I  am  for  its  being  deliberately  considered. 

Lord  Mackaait — I  cannot  say  that  I  differ  altogether 
from  your  Lordship,  but  I  rather  think,  the  question  is  one 
of  that  kind  of  responsibility,  that  it  should  be  sent  for  tbe 
consideration  of  a  jury.  The  case  must  go  to  a  jury  on  the 
point,  how  far  Orr  and  Barber  are  liable  for  their  negligence 
in  leaving  only  their  clerk  to  represent  them  in  their  count- 
ing-house. Then,  again,  the  question  remain",  if  this  was 
effected  by  forgery, — and  if  so,  how  far  they  are  liable  for  their 
own  negligence  In  reference  thereto.  In  any  case  of  forgery,  tbe 
bank  may  be  free  if  the  fiigcrj  is  attributable  to  tbe  party's 
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ire  ;  so  that  the'plca  would  still  be, — whether  this 
i  effected  by  forgery  or  not,  was  It  such  a  forgery 
Or  and  Barber  liable.  I  should  have  thought 
it  better  to  send  tbe  case  at  once  to  a  Jury;  but,  if  your  Lord- 
ship wishes  it,  1  have  no  objection  to  farther  consider*! ion. 
The  case  must  ultimately  go  to  a  jury,  for  tbe  parties  are 
not  sufficiently  agreed  on  the  facts,  for  a  decision,  fk-nidea  the 
point  of  negligence,  the  case  must  go  to  the  jury  with  re- 
gard to  what  was  done  In  Liverpool,  and  whether  there  was  a 
forgery;  and  supposing  there  was  a  forgery,  there  i>  still  the 
question,  what  was  the  effect  of  that  forgery.  This  wu  an 
English  bank  ;  and,  according  to  the  English  cases  quoted,  it 
would  appear,  that  if  the  draft  was  forged,  it  was  no  draft  at 
all.  That  rule  applies  to  bills;  but  if  it  is  good  as  regards 
them,  it  is  equally  applicable  to  tiiis  Case.  I  think  we  must 
have  the  opinion  of  English  lawyers  ;  for  if,  according?  to  the 
English  law,  a  forged  draft  is  no  draft,  then  the  English  bank  is 
just  as  liable  as  at  the  first.  But  I  do  not  think  they  ever  were 
liable,  because  they  never  bound  themselves  to  accept  the 
letter  of  credit,  and  it  does  not  appear  that  they  accepted  it, 
or  agreed  to  become  bound  by  it.  It  is  said  that  this  is  to  be 
looked  on  as  an  alignment,  as  if  a  bill  had  beengiautcd.  Bat 
this  is  not  tbe  case  of  a  bill.  A  bill  Is  an  assignation.  Is  a 
letter  of  credit  such?  Suppose  the  English  bank,  after  thi* 
letter  was  granted,  but  before  it  got  to  England,  bad  no  funds 
of  the  Union  Bunk  in  its  hands,  but  had  become  bankrupt, 
would  (Jit  mill  Barber,  under  that  tetter,  bare  ranked  as  credi- 
tors on  tli-dc  bankruptcy  f  Then  something  is  said  as  to  the 
accounting  between  the  two  banks,  and  it  is  maintained  that 
this  payment  was  settled  between  them.  I  do  not  think  this 
veil  made  out  If  the  letter  bad  lieen  to  the  effect  that  "we 
agree  and  bind  ourselves."  the  result  might  have  been  dif- 
ferent. But  these  are  not  the  terms  of  it ;  It  is  simply  a 
direction  to  honour  drafts.  The  English  bank  might  or 
m  ght  not  have  agreed  to  honour  tbe  drafts  of  Orr  and 
Barber.  There  is  no  bill  here  which  is  subject  to  the  rules 
of  negotiation.  I  do  not  at  present  see  anything  like  a  trans- 
mission of  money ;  it  is  a  mere  mandate  to  another  party  to 
pay,  and  I  do  not  see  that  that  mandate  was  ever  accepted 
by  tbe  English  hank  in  any  obligatory  way.  Then  the  Union 
Bonk  must  be  liable,  except  In  so  far  aa  tbe  sum  is  exhausted 
by  payment.  According  to  the  view  taken,  tbe  Union  Bank 
had  just  as  good  a  right  to  refuse  the  very  day  after  the  letter 
was  granted,  as  now.  Suppose  Campbell  hail  come  back  to 
them  the  neit  day,  and  demanded  his  money,  could  he  have 
been  refused  ?  Could  they  h.ive  said,  he  must  go  to  England 
foritT  I  do  not  think  theycould.  1  have  no  objection  to  farther 
discussion  ;  but,  undoubtedly,  unless  it^an  be  made  out  that 
there  was  negligence  on  the  part  of  Orr  and  Barber,  I  cannot 
see  that  the  Union  Bank  can  be  free  from  liability  to  them. 

I.oni  J-'ulUrtOTt. — 1  agree  with  Lord  Mackenzie.  The  Lord 
Ordinary  does  not  go  so  far  as  to  hold,  that,  in  any  case,  action 
would  lie  against  the  defenders,  The  finding  in  point  of  fact 
in  his  Lordship's  interlocutor,  is,  "  that  the  defenders  aver  that 
they  duly  honoured  the  letter,  while  tbe  pursuers  aver  that  they 
failed  to  honour  it."  So  that  the  Lord  Ordinary  takes  this  as 
the  important  fact,  and  holds,  that  if  the  letter  of  credit  has 
not  been  honoured,  the  Union  Bank  must  pay.  Now,  the 
argument  maintained  by  tbe  Union  Bank  is,  that  they  stood 
clear  by  granting  the  letter  of  credit,  so  that  If  the  party  had 
gone  the  next  day  and  demanded  payment  from  the  Union 
Bank,  they  could  have  refused.  Whether  the  drafts  were  hon- 
oured or  not,  is  a  question  of  construction,  and  must  go  to  a 
jury  ;  but  I  seriously  think  it  would  be  much  better  if  parties 
could  come  to  an  agreement  on  the  facts,  and  prepare  a  case. 
If  not,  tbe  case  must  at  one  time  or  other  go  to  a  jury.  Tbe 
matter  is  complicated  still  more  by  our  total  ignorance  of  the 
law  of  England  as  to  the  liability  of  the  English  bank.  I  do 
not  rest  my  decision  on  my  own  opinion  of  the  law  of  England ; 
but  if  it  cornea  to  this,  that  the  pursuers  cannot  maintain  action 
in  England,  it  seems  very  hard  that  they  should  not  be  entitled 
to  proceed  in  Scotland.  But  if  they  have  an  action  in  England, 
it  may  be  very  proper  that  they  should  rather  proceed  against 
the  Liverpool  Bank.  For  there  is  a  peculiarity  in  this  case- 
in the  genera]  case,  where  one  bank  grants  a  letter  of  credit 
on  another,  and  the  latter  refuses  to  pay,  I  think  the  party 
gutting  the  letter  of  credit  would  have  an  action  against  the 
grantor.  But  this  is  another  case.  For  here  the  difficulty  of 
getting  payment  arises,  the  defender!  aay,  not  from  anything 
in  which  we  were  concerned,  but  from  the  way  In  which  you 
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dealt  with  the  tetter  after  it  came  Into  your  hands.  Bo  the 
ciest  difficulty  here  arises  just  from  the  circumstances  of  the 
nue.  On  Hie  whnle,  therefore,  I  think  it  would  be  of  great  ud- 
roniace  if.  before  further  discussion  on  the  point  of  law,  parties 
would  come  to  some  agreement  as  to  the  facts,  for  I  really  be- 
lieie  that  the  result  of  going  to  a  jury  will  only  be  to  raise  a 
question  of  law  which  will  necessitate  a  special  verdict. 

Lord  Jefrey. — So  doubt  we  have  here  a  question  of  law, 
sad  one  as  to  which  we  have  not  f  he  proof  necessary  for  de- 
cision, aud.  besides,  that  the  pursuers  bring  us  to  a  question  of 
the  law  of  England.  The  question  of  law  will  have  to  be  net- 
tled if  the  ease  goes  to  a  jury,  or  the  point  may  be  raised  if 
the  parties  would  agree  to  make  on*  a  sufficiently  special  case 
on  the  facts.  Either  of  these  ways  would  be  cosier  than  to 
ifteropt  to  decide  the  point  of  law  now  on  the  mere  a^ump. 
Hon  of  the  facts.  On  the  point  of  law,  my  opinion  is  wry  difli- 
ttait;  but  if  we  are  entitled  to'assnme  that  there  wasaforgcry, 
stid  lliat,  therefore,  the  draft  could  be  no  voucher  to  the  bunk 
m  baring  satisfied  tiie  debt,  and.  there  being  no  otlier  way 
in  which  the  debt  could  be  discharged,  it  must  still  be  due, 
roost  not  the  Unh  n  Bank  be  liable  !  Mr.  Marshall  says,  that 
wilding  the  letter  of  credit  wan  the  same  thing  as  if  a  bag  of 
money  had  been  sent  to  Liverpool.  But  that  is  not  the 
ipmti  /Mi  on  record.  It  is  the  reverse  of  the  record,  for  in 
that  case  the  letter  would  have  run — "  in  the  meantime,  you 
•ill  credit  ns  with  that  amount,"— whereas  the  letter  con- 
tairasimply  a  direction  to  honourdrafta, "  which  charge  to  our 
account"  Without  going  iuto  the  question,  whether  the  dis- 
honour arose  from  bankruptcy,  or  from  whatever  other  cau-e. 
the  •prtiaf.tcti  is,  that  the  draft  never  has  been  paid, — and  it 
i»on  that  fact  the  question  arises  Supposing  the  party  by 
whom  the  letter  was  obtained,  had  said,  -I  do  not  need  it ;  I 
"illiecal  it.' and  had  asked  the  Union  Bank  fur  the  money, 
cnnlil  they  have  said  that  it  had  been  charged  against  them 
W  the  Liverpool  Bank,  and  so  refuse  to  pay,  and  any  the  party 
must  go  adjust  the  Liverpool  Bank  T  The  only  real  question 
■«n»  to  me  In  lie  lietween  the  two  banks.  This  is  my  opi- 
nion; but  I  think  it  would  be  very  desirable  if  parties  could 
liia?  the  matter  into  a  better  shape,  by  admissions  of  facts, 
instead  of  sending  it  to  a  jury. 

The  Court  superseded  "  further  procedure  in  the  cause 
in  hot  data,  with  a  view  to  the  counsel  ou  the  opposite 
tides  endeavouring  to  adjust-  a  joint  case,  or  state  of  ad- 
mitted facts,  or  taking  other  steps  for  facilitating  a 

On  18th  July  18o0,  no  state  of  admitted  facts  haying 
been  lodged,  the  case  came  again  under  consideration. — 

f-orrf  Justice  General— The  question  here  is  nice  and  impor- 
tant, but.  after  full  consideration,  1  have  formed  a  satisfactory 
"pinion  that  the  Union  Bank  is  not  liable.  According  to  the 
record,  and  the  documents  produced  and  recovered,  it  must 
^  held  as  established,  that  on  23d  October  1844,  in  compliance 
■with  an  application  made  to  have  a  credit  established  in  Liver- 
pool in  favour  of  Orr  and  Barber,  the  Union  Bank  did  fulfil 
their  obligation  by  establishing  a  credit  with  the  Manchester 
•nd  Liverpool  District  Bank.  Tt  is  manifest  that  the-  letter  of 
credit  was  delivered  into  the  hands  of  Mr.  Campbell,  who  had 
had  previous  transactions  with  Orr  and  Barber,  and  adopted 
the  same  mode  of  transmitting  money  he  had  been  in  use  to  do. 
A  letter  covering  the  letter  of  credit  was  admittedly  found  by 
Mr.  Orr  on  hi*  return  to  his  counting- bnu«e,  and  the  principal 
document  itselT  lies  with  the  Liverpool  Bunk,  as  their  proper 
'oocher.  Then  it  is  clear  that  this  very  letter  was  presented 
10  the  Liverpool  Bsnk.  The  draft  on  which  payment  was  made 
"  eihibited ;  and  if  anything  more  be  necessary  to  shew  that 
the  credit  was  established,  it  is  proved  by  the  entries  in  the 
hooks  of  the  bank.  All  control  by  the  Union  Bank  over  the 
letter  of  credit,  ceased  when  it  reached  the  Liverpool  Bank. 
Cnle>«  It  appeared  (hat  the  Liverpool  Bsnk  had  rejected  it,  how 
can  Campbell  claim  anything  Irom  the  Union  Bank  ?  He  Can- 
not say  to  t!  e  n.  "  Tliere  is  your  letter  of  credit— give  me  back 
my  money."  Can  Orr  and  Barber,  then,  pursue  the  Union 
Bank?  Just  see  how  they  stand.  They  left  a  person  in  chnrge 
•honi  they  themselves  proclaim  to  be  a  villain.  If  parties  ex. 
pose  the  in  ten -st  of  others  to  such  persons,  was  it  ever  heard  of 
ihst  they  can  shake  themselves  free  of  responsibility  ?  1  say, 
jn  reference  to  our  own  law,  that  such  an  action  as  this  cannot 
he  sustained.     As  to  the  Inw  of  England,  I  hare  no  evidence  of 


what  Ij  said ;  but  I  throw  that  out  of  view,  and  consider  the 
Case  with  reference  to  the  law  uf  Scotland  alone. 

Ij>rd  M'ichiuit. — The  question  depend*  on  this,  whether  pay. 
ment  was  made  by  the  Liverpool  Bank.  There  are  two  views 
which  may  be  taken  as  to  this  point.  One  is,  to  bold  that 
this  was  a  good  payment, — the  other  is,  to  hold  that  it  was 
not.  Suppose,  then,  that  the  payment  was  a  valid  payment : 
In  that  ca«e  1:0  action  U  maintainable.  It  would  not  be 
enough  to  li  berate  the  bank,  that  they  gave  a  good  letter  of 
credit.  If  the  credit  should  turn  out  not  effective,  the  bank 
must  give  back  the  money  which  they  got  for  it.  There  i*  no 
hardship  in  this,  since,  if  the  credit  lie  not  honoured,  no  dinft 
wilt  lie  made  upon  them  But.  then,  there  Is  no  room  for  any 
such  plea  against  the  hank  Item.  For  not  only  was  there  a 
letter  of  credit  given,  hut  it  wns  implemented.  No  doubt  it 
was  implemented  by  payment  to  a  forger ;  but  it  is  no  matter 
to  whom.  The  Liverpool  Bank  are  thereby  enabled  to  make 
a  statement  in  account  against  the  Union  Bank  for  the  full 
value  uf  the  money  ;  and,  therefore,  no  action  is  main  tain  able 
against  the  latter.  Take  now  the  other  view,— that  it  is  not 
a  valid  payment.  In  that  case,  it  isclear that  the  Union  Bank 
are  not  bound  to  give  them  credit  for  it.  If  they  did,  it  would 
be  a  wrong  payment  by  the  one  bunk  to  the  other.  The  case, 
in  that  view,  is  the  same  as  if  the  Liverpool  Bank  never  had 
made  any  payment.  In  tbat  view,  the  Union  Bank  must  give 
buck  the  money.  The  question  turns,  therefore,  on  this,  who  ■ 
ther  the  payment  was  good  or  bad.  I  am  not  in  a  situatim! 
to  decide  that  question,  and  would  wish  for  farther  light  ou  it. 

Lord FuHfi-tOTi.  -Tliisciiscisouciif  very  cotiJiWabb  nicety,  ;iini 
certainly  of  great  practical  importance,  considering  the  grounds 
on  which  it  is  maintained,  and  the  result  to  which  it  is  pressed 
by  tire  pursuers.    That  result  admits  of  being  very  shortly 

One  banker,  on  the  application  of  a  person  wishing  to  remit 
iniiuey,  grants,  on  the  advance  of  the  sum  required,  a  letter  of 
credit  on  another  banker.  The  parties  who  receive  the  letter 
of  credit,  deal  with  it  in  such  a  way,  that  without  any  Inter- 
ference or  blame  on  the  part  of  the  granters,  it  comes  into  tho 
hands  of  the  bank  011  which  the  credit  is  given,  and  is  retained 
by  that  bank  on  the  ground  that  the  money  hat  been  paid  in 
terms  of  it;  and  the  claim  for  repayment  of  the  money  is  now 
made  against  the  granter  of  the  letter  of  credit,  upon  the  alle- 
gation, that  the  money  was  unduly  paid  on  a  forged  cheque,  and 
is  insisted  in  without  the  re-delivery  of  the  letter  of  credit  to  the 
defenders,  the  granters,  leaving  the  defenders,  who  do  not  know, 
and  are  not  bound  to  know,  anything  of  the  coarse  of  the  letter 
of  credit  after  it  was  out  of  their  hands,  to  get  their  redress 
the  best  way  they  cm  from  the  bank  which  is  said  to  have 
improperly  paid  the  nioney  to  the  forger. 

I  still  think,  that  if  this  be  law,  it  is  an  act  of  inconceivable 
rashness  on  the  part  uf  any  bank  to  grant  a  tetter  uf  credit.  To 
say  the  least,  a  claim  leading  to  such  a  result  requires  to  be  very 
narrowly  scrutinized.  And  the  effect  of  such  inquiry  on  me,  has 
been,  to  create  a  very  decided  opinion  that  the  action  cannot  be 
sustained.  And,  in  lorming  this  opinion,  I  certainly  did  not,  and 
do  not  now,  hold  the  only  question  to  be,  whether  the  payment 
by  the  Manchester  and  Liverpool  District  Bank  is  a  good  pay- 
ment or  not, — the  preliminary  and  most  important  question 
being,  who  is  to  try  the  quostiun  whether  the  payment  be  good 
or  not?  Is  it  the  pursuers,  tn  whom  alone  the  decision  of  this 
question  is  attributable,  or  the  defenders,  who  had  no  concern 
in  the  matter,  and  who  do  not  know,  and  are  nut  bound  to  kni'W, 
(he  circumstances  under  which  the  payment  took  place.  For 
see  the  importance  of  this.  If  the  defenders  are  called  on  to 
dispute  the  payment,  an')  fail,  they  must  pay  the  money ;  aud 
then,  on  going  to  England  In  recover  from  the  Manchester  anil 
Liverpool  District  ts.iuk,  a  different  result  nay  be  come  to,  an  I 
sn  the  defenders  have  to  pay  twice  over. 

When  the  case  whs  first  before  the  Iionl  Ordinary,  he  thought 
that  it  was  a  fit  case  lur  an  issue.  We  altered  that  judgment. 
I  am  glad  we  did  so,  because,  by  the  admissions  of  parties,  and 
the  introduction  of  documents,  we  have  got  at  all  the  facts, 
whieh.  in  my  opinion,  are  necessary  for  the  decision  of  the  case, 

Firtt,  Ttie  statement  of  the  pursuers  themselves  is,  that  on 
the  payment  of  £460  :  9s.  by  the  pursuer  Campbell,  a  letter  of 
credit  on  the  Manchester  anil  Liverpool  District  Bank  in  favour 
of  the  other  pursuers  Orr  aud  B.irber,  was  received  from  the 
defenders,  in  return  for  the  money,  by  the  pursuer  Campbell. 

Sccondlg.lt.  is  staled  by  the  pursuers  themselves,  that  the 
letter  of  credit  so  obtained  was,  0:1  the  same  day,  the  22d  Octo- 
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ber  1844,  pnt  into  the  post-office,  addressed  to  Messrs.  Orr  and 
Barber  at  Liverpool. 

Thirdly,  Though  these  pursuers  state  that  it  wag  not  received 
by  Orr  and  Barber,  and  that  they  kuuw  nothing  of  ita  subse- 
rvient fate,  we  can  hare  no  doubt  on  the  subject.  For  it  ii 
admitted  they  had  a  counting-house  in  Liverpool,  anil  that  a, 
Mr.  Fayle  Head  Smith  waa  their  clerk,  and  kept  their  office, 
and  that  they  were  absent  when  the  letter  of  credit  ought  in 
course  to  have  arrived.  And  then  we  hare  the  letter  of  the 
23th  October,  bearing  to  be  of  Orr  and  Barber,  but  signed  per 
proc.  F.  R.  Smith,  addressed  to  the  pursuer  Campbell,  aud  ac- 
knowledging the  receipt  of  "  your  cash  order." 

It  is  proved,  then,  that  the  letter  of  credit  put  into  the  poet- 
office,  addressed  to  the  pursuers  Orr  and  Barber,  at  their  count- 
ing-house  in  Liverpool,  reached  iti  destination  when  they  were 
both  absent,  and  was  received  by  their  clerk  and  office-keeper, 
Smith. 

Fourthly,  We  can  have  no  doubt  aa  to  the  way  in  which  that 
person  used  that  letter  of  credit.  For,  on  the  same  day,  the 
85th  October,  wo  have  a  draft  for  the  precise  sum,  £-160 :  9s., 
bearing  to  be  signed  by  Orr  and  Barber;  and  the  farther  fact, 
that  the  letter  of  credit  was  put  into  the  hands  of  the  Man- 
chester and  Liverpool  District  Brink,  and  there  remains. 

For,  in  the  fifth  place,  we  have  the  deposition  of  Richardson, 
the  manager  of  that  bank,  who  depones.  "  that  lie  lias  in  his 
possession  the  letter  of  credit,  but  declines  to  part  with  the 
possession  of  it.  on  the  ground  that  it  it  tht  voucher  and private 
property  of  the  Mtinchuter  and  Liverpool  Dittiict  Bank,  and  that 
he  ia  advised  that,  by  the  law  of  England,  they  cannot  be  re- 
quired to  part  with  it."  And  he  gives  the  same  answer  as  to 
the  cheque  for  the  sum  on  which  the  Manchester  and  Liverpool 
District  Bank  paid  the  money. 

Now,  I  am  quite  aware  that  the  pursuers  stale  that  this 
cheque  is  a  forgery, — ihough  this  very  allegation  shews  the 
difficulty  of  getting  at  the  truth  in  the  present  action.  For  the 
defenders  are  certainly  not  bound  to  take  the  pursuers'  allega- 
tion as  truth.  Now,  are  the  pursuers  to  prove  their  averment, 
while  they  confessedly  cannot  force  the  document  out  of  tha 
hands  of  its  present  holders? 

Anil  besides,  even  It  be  a  forgery,  I  think  no  jury  could  hesi- 
tate in  finding  who  was  the  forger.  Smith  is  proved  to  hare  re- 
ceived the  letter  of  credit ;  from  him  the  Manchester  and  Liver- 
pool District  Bank  must  have  got  it;  and  this  same  party,  Smith, 
the  clerk  and  office-keeper  of  Orr  and  Barber,  is  stated  by 


Lattly,  It  is  proved  by  the  extracts  of  the  accounts  of  the 
two  banks,  that  those  accounts  were  settled  on  the  footing  of 
the  sum  contained  in  the  letter  of  credit  having  been  paid  by 
the  Manchester  and  Liverpool  District  Bank. 

The  pursuers,  indeed,  say  that  there  was  no  formal  settlement 
on  this  matter,  and  that  the  defenders  have  only  to  ante  off  the 
credit,  which,  by  the  accounts  as  they  stand,  they  havegivcu  to 
the  Manchester  and  Liverpool  District  Bank. 

But  everybody  knows  that  it  require!  the  two  parties  to  give 
effect  to  that  proceeding.  The  matter  is  settled  according  to  the 
usual  practice  of  bankers  ;  and  to  say  that  the  defenders  are  to 
take  the  move  for  unsettling  it,  and  to  insist  on  getting  back 
the  letter  of  credit  on  the  fouling  of  its  not  having  been  ope- 
rated upon,  is  just  to  assume,  in  other  words,  the  veiy  propo- 
sition in  dispute  between  the  parties— viz.  that  it  lies  with  the 
defenders,  and  not  the  pursuers,  to  tight  the  battle  with  the 
parties  with  whom,  according  to  the  pursuers  themselves,  the 
bUme,  if  blame  there  be.  bas  originated. 

Just  let  us  consider,  in  the  firit  place,  as  to  getting  back  the 
letter  of  credit,  how  such  a  question  would  be  decided  if  all  the 
parties  were  subject  to  the  jurisdiction  of  the  courts  in  this 
country,  and  then  see  how  tar  it  is  affected  by  the  circum- 
stance of  the  bank  which  paid  the  money,  being  beyond  that 
jurisdiction. 

On  the  fint  supposition,  can  there  be  a  doubt  that  your 
Lordships  would  reject  the  claim  as  now  made,  and  would 
oblige  the  pursuers  to  proceed  agalnat  the  party  truly  in  fault 

And  this  seems  to  me  to  rest  on  a  very  obvious  principle. 
While  the  draft  or  cheque  is  the  voucher  against  the  re- 
ceiver of  the  money,  of  its  payment,  the  letter  of  credit  on  which 
the  bank  pays,  is  the  voucher  of  I  hat  bank  against  the  bank  by 
which  the  letter  was  granted.  When  the  persons,  then,  who 
have  bought  the  letter  of  credit,  and  got  it,  choose,  like  the 
puraucra,  to  demand  repayment  of  the  price,  it  seems  to  me 


clear,  that  in  order  to  support  that  demand,  they  n 
and  re-deliver  the  letter  of  credit- 
No  doubt,  when  money  has  not  been  paid  by  the  cor  reapondenf, 
and  when  that  correspondent  admits  that  nothing  has  fallowed 
upon  it,  the  actual  production  of  the  letter  of  credit  ia  of  no 
import auce.  It  may,  like  any  oilier  mandate  not  acted  upon, 
be  recalled. 

But  when,  on  the  other  hand,  the  correspondent  avers  that  the 
creiiit  has  been  acted  upon,  that  payment  has  been  made,  and 
retains  tile  letter  of  credit  as  a  voucher,  it  U  indispensable  fur 
the  parlies  claiming  repayment  of  the  money  from  the  bank 
which  received  it,  to  recover  the  letter  of  credit,  the  voucher 
between  the  two  banks,  out  of  the  bands  of  (he  bank  retaining 
it,  before  they  can  advance  one  step  in  the  action  :  For  the 
obvious  reasons,  that  if  the  gntnter  of  the  letter  of  credit  paid 
back  the  money  without  getting  up  the  letter,  that  bank  would 
be  obliged  to  contest  the  matter  with  the  correspondent,  with- 
out any  knowledge  of  the  facts  of  the  due  aa  between  the  corre- 
irnnden  t  and  the  holder.  Now,  that  is  the  case  here.  The  pur- 
suers seek  to  recover  the  money  received  by  the  defenders, 
while  they  do  not  pretend  that  they  have  it  in  their  power  to 
re-deliver  the  letter  of  credit,  of  which  the  payment  now  sought 
to  be  recovered,  formed  the  consideration.  I  cannot  doubt, 
then,  that,  in  such  circumstances,  and  if  all  the  parties  had  been 
in  Scotland,  the  pursuers  would  have  had  do  case.  The  con- 
clusive answer  would  have  been,  "Take  your  step*  against  lbs 
bank,  which,  as  you  aver,  paid  unduly, — get  the  letter  of  credit 
out  of  their  hands,  on  the  ground  that  it  baa  not  been  operated 
noon,  and  on  producing  it,  yon  shall  have  your  money  ;  but  till 
you  can  produce  it,  and  restore  It  to  us,  you  can  have  no  claim 
against  us,  because  that  letter  of  credit  is  the  vuudier  held  by 
our  correspondents,  and  retained  by  them,  on  the  very  ground 
that  it  is  a  voucher  against  na  in  the  accounting  with  us  the 
Union  Bank  " 

Now  ia  there  any  difference  really  arising  from  the  circum- 
stance, of  the  correspondents  of  the  Manchester  and  Liverpool 
District  Bank  being  subject  to  the  law  of  England  T  I  eee  one 
difference,  but  one  unfavourable,  and  nearly  fatal,  to  the  pre- 
sent form  of  action.  The  ground  of  the  action  is,  that  the  sig- 
nature of  the  cheque  is  not  the  signature  of  Orr  and  Barber. 
But  how  ia  that  to  be  proved  f  It  Iware  to  be  their  signature ; 
the  Manchester  and  Liverpool  District  Bank  treat  it  as  such, 
and  refuse  to  deliver  it  up,  as  their  voucher.  Wo  can  give  no 
effectual  order  fur  that  delivery;  on  that,  in  this  form  of  action, 
brought  in  Scotland,  1  do  not  see  how  the  pursuers  ever  out 
make  out  their  Case. 

But  that  is  not  all.  Even  if  tha  forgery  were  proved  or  ad- 
mitted, that  wonld  not  be  conclusive.  Every  one  knows,  that 
a  person,  though  averring,  and  even  proving  forgery,  may 
have  so  dealt  in  the  matter,  as  to  eualde  the  party  who  bas 
taken  the  forged  document,  to  maintain  with  succ.  be,  that  it 
must  he  treated  as  genuine  aud  binding.  And  that,  as  I  un- 
derstand, tuay  be  the  case  of  the  Manchester  and  Liverpool  Dis- 
trict Bank,  on  the  supposition  that  the  chequu  was  forged.  Now, 
ate  not  the  pursuers  bound  to  protect  the  defenders  against  all 
rink  on  that  score  ?  aud  how  can  that  be  done  but  by  recover- 
ing the  letter  of  credit,  and  restoring  It  to  the  defenders  f  The 
right  to  demand  this  as  the  condition  of  repaying  the  money, 
•eems  to  mc  to  rest  on  the  clearest  principles  of  law.  "  We 
gave  you,  in  return  for  your  money,  a  document  which  may  be 
a  voucher  against  us  ;  it  is  so  treated  at  this  moment  by  the 

Earth's  who  hold  it,  and  you  cannot  red. dm  your  money  till, 
y  the  restoration  of  the  document  which  you  get  for  your 
money,  you  restore  ns  to  the  same  situation  in  which  we  stood 
before  the  money  was  paid  " 

But  it  is  no  doubt  answered,  that  the.ro  is  some  peculiarity 
in  the  law  of  England,  which  prevents  the  pursuers  from  going 
against  the  Manchester  and  Liverpool  District  l<auk-  Ibis  is 
So  staled  in  the  sixth  article  of  the  condescendence. 

Now.  this  appears  to  me  to  he  an  evasion  of  the  point  in  dis- 
pute. It  is  not  necessary  for  the  defeuders  to  maintain  that 
the  pursuers  may  recover  the  money  from  the  Manchester  and 
Liverpool  District  Bank,  lu  regard  to  that,  there  maybe,  by 
the  law  of  England,  no  privity  of  contract.  But  most  assuredly 
there  is  the  clearest  privity  of  contract  in  relation  to  the  reten- 
tion of  the  letter  of  credit  If  tho  money  has  not  been  duly 
paid,  the  pursuers  must  have  the  right  to  recover  the  letter  of 
credit,  which,  on  that  supposition,  is  their  document.  The 
Manchester  and  Liverpool  District  Bank  cannot  at  the  some 
time  refuse  to  pay,  and  yet  keep  the  letter  of  credit.    If  they 
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keep  the  letter  of  credit,  they  cannot  do  so  but  on  the  ground 
that  it  U  their  Toucher,  which  it  becomes  only  by  baring  been 
dolr  and  effectually  acted  upon. 

The  procedure. then,  in  England,  will  raiga  the  very  point  with 
the  uruptr  parties,  which  they  now  seek  most  unreasonably  to 
frail  against  the  defenders. 

The  Manchester  and  Li  verpool  District  Bank,  though  possibly 
they  may  not  be  obliged  to  pay  the  money,  In  consequence  of 
the  alleged  absence  of  privity  of  contract,  must  either  pay  or 
redeliver  the  letter  of  credit  And  If  they  aver,  as  the  pound 
of  their  refusal,  tbat  the  money  was  paid,  that  will  just  raise 
the  question,  whether  or  not  It  was  a  payment  which  is  good 
against  the  pursuers. 

I  may  add,  that  from  what  I  have  beard  of  the  rules  of  the 
liv  of  England  aa  to  specific  performance,  it  may  perhaps  be 
Decenary  for  the  pursuers  to  have  recourse  to  a  court  of  equity. 
But  E  cannot  listen  to  snch  a  libel  against  any  system  of  juris- 
prudence, as  the  statement,  that  there  is  no  accessible  relief  to 
■  party  In  whose  favour  a  banker  balds  a  letter  of  credit  which 
he  will  neither  pay  himself  nor  give  back,  that  the  party  accre- 
dited may  get  back  his  money  from  the  bank  who  granted  it. 

Sat,  after  all,  what  is  the  reasonable  way  of  dealing  with  such 
s  caie,  if,  contrary  to  all  expectation,  it  should  occur.  Surely, 
not  to  oblige  tbe  granter  to  pay  back  tbe  money,  and  take  his 
chance  of  a  litigation  in  tbe  foreign  country.  On.  the  contrary, 
[  should  thick  it  would  be  still  to  assoilzie  the  defenders,  with 
this  proriM.  that  they  should  grant,  If  necessary,  the  concur- 
rence of  their  names  to  assist  the  pursuers  in  any  action  to  be 
hnraght  in  England, — they,  the  pursuers,  keeping  the  defenders 
clear  of  all  risk  and  expense. 

In  this  nay  justice  would  be  done  to  the  pursuers;  while  the 
judgment  sought  for,  finding  the  defenders  liable  to  repay,  while 
the  punmern  cannot  re-deliver  the  letter  of  credit,  given  only 
in  mruideration  of  the  advance,  seems  to  me  unsupported  by 
wry  principle  of  law,  or  even  of  ordinary  fair  dealing. 

1  thin  It,  then,  that  the  defenders  ought  to  be  assoilzied. 

W  (Jw,ing}uime — Although  the  present  case  depended  be- 
lift  me,  and  underwent  repeated  discussions,  in  the  Outer- 
Htiime,  it  certainly  did  not  appear  to  he  attended  with  the 
difficulty  in  which  it  is  now  involved,  from  the  opposite  opi- 
nions that  have  been  expressed.  As  at  present  advised,  how- 
ever. I  sin  unable  to  come  to  tbe  conclusion,  that  we  have  bo- 
t«v  in  materials  for  assoilzieing  tho  defenders  for  ever  from 
the  present  claim. 

K<A withstanding  the  bulk  of  the  previous  discussion,  and 
the  lentrth  of  time  the  process  has  been  in  dependence,  it  is 
"ill  in  a  preliminary  stage.  Although  the  record  has  been 
c  luted,  no  proof  has  been  yet  taken  or  allowed  ;  and  the  ques- 
tion in,— which  of  the  issues  exhibited  in  draft  should  be  taken ; 
or  if  the  defenders  be  entitled  to  immediate  absolvitor,  without 
(wiser  inquiry  f 

I  un  still  unable  to  send  the  pursuers  out  of  Court  In  the 
present  stage  of  the  case,  without  farther  evidence  as  to  the 
1»  of  England,  and  thus  to  find,  as  the  case  stands,  tbat  the 
present  action  cannot  be  maintained.  On  the  contrary,  it 
snpears  to  roe  that  this  would  be  contrary  to  the  common  and 
ulntsry  course  of  practice. 

In  judging  of  the  relevancy  of  the  pursuers'  claim  and  action 
in  the  present  stage,  the  WW  or  ntmmaru,  according  to  tbe 
established  rule,  must  of  course  be  taken  sro  neritate.  Assuming, 
then,  that  tbe  allegations  of  the  pursuers  in  the  summons  are 
true,  do»  it  present  no  relevant  ground  of  action  against  the 
dt leaden)  f    I  am  not  prepared  at  present  to  come  to  that 

The  allegations  in  substance  amount  to  this,  that  the  pur. 
""em'  predecessor,  John  Gordon  Campbell,  in  November  1846, 
•faxaj  cmh  ta  the  defender*,  for  a  credit  on  Liverpool,  for  £460, 
--that  he  got  a  letter  of  credit,  not  trmefrrable,  trom  them  for 
tint  sum,  addressed  to  the  Manchester  and  Liverpool  District 
{'ink.— and  that  the  latter  hod  not  honoured,  but  refused  to 
hunuiM  the  same  Had  that  statement  been  admitted,  it  is 
difficult  to  see  tbat  it  would  not  have  presented  a  sufficient 
***  for  the  subjection  of  the  defenders.  On  what  ground  Is 
ue  pursuers'  demand  resisted  T 

"he  defenders,  in  their  defences,  meet  the  pursuers  with  a 
distinct  denial  of  the  fact.  They  aver  that  the  letter  of  credit 
*»  soi  dishonoured ;— and  so  tar  the  parties  are  directly  at 
ranaoee  on  an  essential  point  of  inquiry,  of  unquestionable 

Fruqi  the  nrst,  it  occurred  to  me  that  the  onus  of  proving 


that  the  letter  of  credit  was  duly  honoured,  lay  on  the  defender*. 
If  honoured,  it  must  have  been  manifestly  with  their  funds, 
and  with  money  with  which  they  fell  to  be  debited  by  their 
mandatories.  In  that  case,  the  letter  of  credit,  or  a  receipt  or 
discharge  for  its  amount,  fell  at  once  to  be  given  up.  The 
order,  accordingly,  of  25th  October  1844,  is  said  to  prove  the 
defenders'  allegation.  But  it  Is  specifically  averred  that  that 
order  is  forged. 

If  that  statement  is  not  true,  and  if  the  receipt  lie  genuine, 
or  otherwise  binding  on  the  pursuers,  there  is  an  end  of  tbe 
cose;  butif  Ubo/orSf(f,it  issurely/n'iaa/oeiesubjnct  to  excep- 
tion, and  cannot  bind  tbe  individuals  whose  names  have  been 
fabricated.  It  Is  a  maxim  of  recognised  and  trite  authority 
In  law,  that  no  document  enn  pass  and  be  available  by  a  forged 
title.  Lord  Ellenborougb,  in  a  case  often  quoted,  is  reported  to 
have  laid  it  down,  in  language  not  to  be  misunderstood — "  If 
the  acceptor  of  a  bill  of  exchange  makes  it  payable  at  a  banker  s, 
he  requests  the  latler  to  pay  it  only  to  tbe  payee,  or  his  ord  r, 
and  not  to  any  person  who  presents  it.  If  the  banker  pays  it 
without  ascertaining  tbe  Indorsement  to  be  genuine,  It  is  at 
his  own  risk.  The  name  of  Hanloy  upon  this  bill  may  be 
forged  i  In  which  cose,  the  plaintiffs  have  paid  it  in  their  own 
wrong."— fortttr,  26th  Feb.  1 809 ;  Campbellt  Rep.  2.  p.  18, 

Now,  whether  that  receipt  be  genuine  as  assumed  by  the 
defenders,  or  forged  as  alleged  by  tbe  pursuers,  if  the  pursuers 
prom  the  fabrication,  as  they  must  undertake  to  do,  then  I 
cannot,  conceive  that  tbe  defenders  can  be  at  once  assoilzied 
on  the  authority  of  that  document 

No  doubt,  it  has  been  pleaded  tbat  there  are  other  grounds 
on  which  a  forged  document  may  be  binding  on  a  party, — as, 
for  example,  where  the  forgery  has  been  perpetrated  by  tbe 
fault  a  grout  ne gligaice  of  the  party  defrauded  ;  but  if  that  plea 
be  raised,  which  it  has  not  yet  been  distinctly,  in  this  cause,  it 
must  be  the  subject  of  collateral  proof.  It  may  very  possibly 
be  sufficient  for  the  ultimate  relief  of  the  defenders,  frou.  the 
present  claim ;  but  as  yet  It  is  not  established,  in  point  of  met, 
by  any  competent  evidence. 

It  was  farther  nrged  In  the  last  argument  maintained  for  the 
defenders,  that  the  original  purchaser  of  the  letter  of  credit, 
Mr.  Campbell  and  his  executor,  had  no  interest  in  the  present 
action,  as  they  were  discharged  by  the  mere  deepateh  of  a  letter 
through  the  post-ofiice,  addressed  to  Orr  and  Barber,  contain 
ing  the  letter  of  credit.  The  chief  case  on  which,  that  plea  is 
generally  maintained  (Cuining,  Diet  p.  10,095),  related  to  ne- 
gotiable bank  notet  sent  to  a  creditor  by  post  on  his  own  order, 
which  were  embezzled,  and  tbe  loss  fell  on  tbe  creditor.  But 
that  was  a  very  different  cose  from  the  transmission,  as  in  tho 
present  instance,  of  a  letter  of  credit  not  traniferable,  and  said 
to  hare  been  paid  to  a  party  who  foryed  the  pursuers'  nume 
on  the  discharge. 

The  question,  in  this  view,  might  come  to  tliis  issue — Whether 
the  pursuers,  or  either  of  them,  by  gross  negligence,  or  acts  of 
approval  or  acquiescence,  arc  burred  from  challenging  the  re- 
ceipt of  25th  October  1844,  produced,  for  £460,  as  pud  to  Orr 
and  Barber  ?  Or  whether  they  are  entitled  to  reject  it  as 
forged  !  On  these  questions,  I  participate  in  tbe  feeling  of 
Lord  Mackenzie.  Issues,  though  prepared,  have  not  been  ad- 
justed. But,  if  inquiry  be  necessary,  it  must,  1  conceive,  be  aa 
competent  and  us  easily  adduced,  in  the  present  action  between 
employers  and  mandants,  as  in  another  action  between  the 
employers  and  mandatory.  The  genuineness  of  the  receipt  and 
the  negligence  of  the  payees  must  be  established  in  either.  On 
this  point,  the  law  of  England  should  be  ascertained. 

It  is  argued,  however,  that  the  pursuers  must  seek  their  re- 
course by  action  against  tbe  bankers  at  Liverpool,  and  not 
against  the  defenders.  But  it  has  beeD  answered,  that  there 
was  no  privity  of  contract  or  transaction  between  the  pursuers, 
or  any  of  them,  and  the  Liverpool  Bank  ;  and  it  is  said  they 
could  not  sue  in  England  without  the  letter  of  credit  given  up 
to  the  bank  at  Liverpool  by  tbe  forger,  while  there  was  a  direct 
transaction  between  the  pursuer's  predecessor  aud  the  defen- 
ders. Tbe  latter  got  from  the  former  the  price  or  considera- 
tion for  the  letter  of  credit ; — the  defenders  undertook  to  em- 
ploy a  banker  who  wonld  pay  the  money  in  Liverpool.  The 
defenders  bad  profit  on  thai  transaction  ;  and  they  are  bound 
to  repay  tbe  price  wheu  tbe  draft  is  discharged. 

If  that  was  the  case,  the  proof  justifying  the  mandatories, 
falls  properly  and  naturally  to  be  adduced  by  their  employers, 
the  jnandantt  in  this  action.  It  is  no  hatdsbip  to  require  such 
proof  from  them  in  this  suit     Should  the  defenders  fail  in  the 
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proof,  tlio  forged  receipt  will  be  unavailing,  and  the  pursuers 
will  bo  entitled  to  decree.  It  is  equally  obvious,  that  upon  a, 
verdict  wilb  another  result,  tlie  defenders  will  be  assoirsicd. 

In  short,  the  plea  of  the  defenders,  in  one  view,  comes  to 
this, — tluit  there  are  other  parties  liable  to  them,  wbo  have 
not  been  cited.  But  these  other  parties  are  the  defenders' 
mmdaloriei.  If  anything  could  be  gained  by  calling  them,  the 
defenders  may  cite  them  In  an  action  of  relief;  the  manda- 
tories srere  not  selected  by  the  pursuers,  but  by  the  defenders, 
consequently  the  latter  must  bring  them  into  the  field,  if  this 
is  necessary  for  their  defence.  In  other  words,  the  defenders 
(and  not  the  pursuers)  must  sue  their  onn  mandatories,  as  pri- 
marily responsible  to  them  for  the  execution  of  the  mandate. 

This  is  the  more  requisite  and  reasonable,  as  the  mandatories 
reside  in  another  country,  not  responsible  to  our  jurisdictions. 
This  has  been  found  in  analogous,  and  perhaps  strong 
cases,  to  supersede  the  dilatory  objection  of  all  parties  inte- 
rested not  being  called.  Thus,  in  another  case  of  joint  obli- 
gation, that  of  ordinary  cautioners  much  protected  by  law, 
a  creditor  is  entitled  to  tile  a  cautioner  resident  in  Scot- 
land, and  is  not  bound  to  discuss  the  principal  "  if  the  princip  l 
cMtor  it  abroad,  and  hat  no  atati  in  it "—  Bell's  Prin.  ,  2j3 
But  here  at  least,  in  a  question  with  the  pursuers,  the  defen- 
ders, according  to  our  law,  if  it  rules  the  question,  are  the 
principal  dcblori 

On  these  grounds,  I  apprehend  that  the  present  case  should 
bo  put  tn  the  ordinary  course  of  trial,  according  to  such  issues 
as  may  be  thought  sufficient  to  try  all  competent  questions 
between  the  parties. 

On  18th  January  1851,  the  Court  ordered  cases  to 
be  prepared,  and  laid  before  the  whole  Judges  for  "  their 
opinion  as  to  the  judgment  to  be  pronounced." 

The  pursuers  pleaded — 
The  point  was  simply  one  of  relevancy.  The  pursuers"  state- 
ment was,  that  they  had  paid  a  certain  sum  to  the  defenders; 
and  the  question  was,  whether  they  were  not  entitled  to  reclaim 
it.  The  defenders,  in  return  therefor,  hail  granted  a  letter  of 
credit, — and  the  first  question  was,  what  was  the  effect  of  (but 
letter.  Now,  it  was  not  a  transference  of  money ;  it  was  not  a 
negotiable  document.  It  bore  specially  to  be  '  not  transferable.' 
It  was  simply  a  mandate  to  honour  the  pursuers'  drafts — 1 
B  11*  Com.  871,  t"3-  I  Beawes'  Lex  Mereatoiia,  606.  Mulloy 
deJiireMsrii,  2.  10.36.  Pothier,  Contrat  de  Change, 11.3.  3.  No. 
236.  The  question  then  was,  had  the  Liverpool  Bank  honoured 
the  pursuers'  drafts.  The  rule  in  Scotland,  as  in  England,  was 
settled,  that  payment  on  n  forged  draft  is  nopavment. — Thomson 
on  Bills,  p.  258.  BnrUnd  o.  Thistle  Bank,  Jl.  K77.  By  lea  on  Bill., 
S66.  Chitty  on  Bills,  Bth  Ed.  425-26.  Itsyley  on  Bills,  5th 
Ed.  SIS,  320-22.  Storieon  Promissory -Note",  464.  Johnson 
e.  Windle,  3  Bingham,  N.  S.  22B.  The  argument  on  the  oilier 
side  could  onlv  he,  that  payment  to  the  party  presenting  the 
letter,  was  sufficient  compliance  therewith.     In  that  case,  the 


Calder  c.  Aitchiso.i,  10th  Sept.  1»31  ;  House  of  Lords.  But, 
then,  it  was  said,  that  the  obligation  uuilertsken  by  the  de- 
fenders was  only  to  give  Campbell  au  available  letter;  and 
unless  he  could  produce  that  letter  dishonoured  or  unpaid,  he 
bad  no  claim  against  the  defenders.  But  they  had  not  given 
an  available  litter,  fur  the  pursuers'  ground  of  action  wa«,  that 
they  could  get  no  payment  on  that  letter  ;  and  to  say  that  pay- 
ment had  been  made  to  some  one  else,  was  no  answer,  for,  ac- 
cording to  the  defenders'  own  view,  the  letter  was  to  be  made 
available,  not  to  any  one  who  might  have  it  in  his  possession, 
but  to  the  pursuers— Puihier,  Contrat  de  Change,  p.  2.  Art.  3. 
§  3.  Then  it  could  make  no  difference  whether  the  letter  was 
or  was  not  in  the  hands  of  the  pursuers.  It  was  not  their  title. 
Their  title  was,  that  they  had  paid  money  to  the  defenders  to 
do  something,  which  the  defenders  had  not  dune.  But  further, 
where  a  document  of  debt  had  been  lost  or  stolen,  production 
was  not  necessary  to  ground  an  aetion.— Bayley  ou  Bills,  369, 
ST1.  Wain  v.  Bailey,  10  Adol.  and  Ellis,  616.  Thomson  ou 
Bills,  320.  That  Campbell  had  a  good  title,  was  clear,  and  that 
was  sufficient  for  the  present  action;  but  even  as  to  Orr  and 
Barber,  it  was  enough  to  give  them  a  title  that  no  stipulation 
had  been  made  in  their  favour  which  had  not  been  fulfilled,  more 
especially  with  concurrence  of  one  of  the  parties  making  it. — I 
Stair,  10.  3.    3  Erskine  I.  B.     Marching  ton  e.  Vernon,  1  Bos. 


and  Poll.  101.  Comb.  219,  S  Mod.  117.  Duttou  >.  Pool,  I 
Vent.  SIB.  Martyn  ».  Hindu,  Cow  p.  463.  Mason  s.  Hun,  I 
Douglas,  297,  209. 

The  defenders  pleaded — 
Campbell  discharged  his  obligation  to  Orr  and  Barber  by 
making  the  remittance — Warwick  a.  Noakes,  21st  June  1791; 
Peake,  p.  67.  They  could  not  sue  him  for  a  second  payment, 
and  he  had,  therefore,  no  title  or  interest  to  sue  the  defenders. 
If  Campbell  had  no  title  to  sue,  Orr  and  Barber  certainly  hid 
not,  for  (he  defenders  contracted  with  no  one  but  Campbell. 
But  further,  all  the  defenders  undertook  to  do  was,  to  establish 
an  available  credit  in  the  Liverpool  Bank.  That  undertaking 
they  had  fulfilled.  It  appeared  from  the  excerpts  from  the  bank 
hooks,  recovered  under  diligence,  thnt  on  22d  October  1844,  the 
Union  Bank  credited  ihe'Liverpuol  Rank  with  the  sum  in  ones- 
tion.  Again,  on  25th  October,  tlie  sum  was  entered  in  the  boob 
of  the  Liverpool  Bank;  so  that,  on  that  day,  the  Liverpool 
Bank  held  the  money  for  Orr  and  Barber, — and  the  tnuw 
tion  had  been  settled  between  the  two  banks.  The  books  of 
the  Liverpool  Bank  debited  the  Union  Bank  with  the  payment; 
and  in  the  weekly  account  between  the  parties,  the  sum  was 
credited  by  the  Union  Bonk  to  the  Liverpool  Bank,  and  again 
debited  to  them.  But,  then,  it  was  said  the  payment  had  bem 
made  on  a  forgery.  This  only  made  the  defenders'  esse  the 
stronger.  For  if  so,  no  property  In  the  letter  of  credit  pissed 
to  the  Liverpool  Bank,  and  the  pursuers  were  entitled  to  re- 
cover It  from  them  by  an  action  of  trover. — Johnson  n.  Windle. 
ut  lapia.  There  whs  no  question  as  to  privity  of  contract ;  foe 
if,  as  was  decided  in  Johnson,  the  property  in  the  letter  of  cre- 
dit remained  in  the  defenders,  they  were  entitled  to  vindicate  it 
against  all  the  world.  But  though  the  general  rule  was,  thai 
payment  on  a  forgery  was  no  payment,  yet  in  a  case  of  gross  neg- 
ligence, such  payment  is  held  good.  There  could  be  no  doubt 
there  had  been  gross  negligence  here ;  and  It  might  be  found, 
it  the  case  were  tried  in  England,  that,  in  the  circumstance*, 
the  payment  made  by  the  Liverpool  Bank  was  good.  Sn  that 
the  pursuers  were  actually  asking  for  decree  against  the  Union 
Bank,  when  it  might  be  found  the  letter  of  credit  was  exhum- 
ed by  the  payment  made  at  Liverpool, 

The  following  opinions  were  returned : — 
Lord  Jtuttce-Clerk  : 

'•  Kota  ithstanding  the  shape  in  which  this  cause  comes  before 
lis,  certain  material  facts  are  now  sufficiently  admitted  in  the 
cases,  to  enable  us  to  form  an  opinion  whether  this  action  ran 
be  sustained  against  the  defenders. 

"  There  Is  one  singular  peculiarity  in  the  case.  It  is  an  action 
by  two  pursuers,  '  both  parties  suing'  (they  say  expressly)  'ai 
principals,  and  not  one  with  the  consent  of  the  other.'  Nov, 
these  two  parties  have  totally  different  grounds  of  action,  sod 
different  interests  ;  and  the  defenders  may  have  a  perfectly  good 
defence  against  one  and  not  against  the  other  ;  And  one  of  these 
parties  may  have  a  good  case  against  the  defenders,  and  not  ins 
other :  Then  the  one  pursuer  may  have  a  good  cane  against  to* 
other  pursuer,  and  yet  not  against  the  defenders. 

"  Neither  the  pursuers  nor  the  defenders  have  taken  comu- 
tent  ground.  Originally,  the  pursuers,  Orr  and  Barber, seemed 
to  deny  that  the  letter  of  credit  was  received  at  their  counting- 
house,  and  seemed  to  say  that  only  a  leiter  of  advice  had  been 
received.  It  now  appears  that  the  former  was  prefixed  to  aotnt 
part  of  the  latter.  If  the  letter  of  credit  hnd  not  been  sent,  th* 
pursuer  Mr.  Campbell  had  done  nothing  at  all,  either  to  remit 
the  money  (if  a  discount  of  a  bill  for  behoof  of  the  other  pur- 
suers), or  to  pay  his  debt,  if  he  had  to  pay  a  prior  debt:— And 
if  the  leiter  of  credit  had  net  been  sent,  of  course  no  mowy 
could  hare  been  drawn  out  of  the  bank  at  Liverpool-  Agiia, 
If  the  letter  of  credit  were  good  for  nothing  to  the  pursuers,  Orr 
and  Barber,  and  no  credit  was  thereby  established  in  their  fsrour 

ishiuh  is,  in  one  view  of  their  argument,  their  plea),  (hen  cos 
oea  not  see  what  concern  they  have  with  a  letter  of  credit  which 
they  asy  was  good  for  nothing,  and  why  they  should  not  hat 
proceeded  directly  and  solely  againnt  Campbell,  without  refe- 
rence to  any  question  of  the  alleged  remittance  or  credit,  said 
to  be  established  for  them  by  the  defenders,— arresting,  if  they 
chose,  money  received  from  Campbell,  in  the  defenders'  hands- 
That  Campbell  paid  money  into  the  Union  Bank  in  order  that 
he  should  obtain  a  letter  of  credit  in  favour  of  the  pursuers,  made 
no  contract  between  them  and  the  defenders ;  and  if  the  letter 
nf  credit  was  good  for  nothing,  Campbell  then  plainly  had  nnt 
sent  any  money  to  the  pursuers.    The  defenders  rai^lit  bt*l 
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money  lor  which  they  might  be  called  to  account.  But  that  il 
vii  the  nature  of  thi*  action, — at  lent  not  as  insisted  in,  and 
explained  on  record,  by  Orr  anil  Barber. 

"  Campbell  1ms  acknowledged,  he  states,  his  liability.  Then 
>e  ought  to  pay  ;  and  Orr  and  Barber  hare  no  concern,  in  that 
rievr.  with  the  Union  Bank. 

"  On  what  ground  Campbell  has  acknowledged  hla  liability,  ii 
lot  « t:itcd  :  neither  can  hia  acknowledgment  in  any  way  affect 
he  defender*.  Indeed,  although  the  pursuers  both  say  they  sue 
<*  principals,  it  I*  plain  that  It  is  with  the  understanding  be- 
«wn  them,  (hat  Campbell  is  not  to  pay  if  decree  can  be  obtained 
ijjtiitist  tlie  defenders.  Indeed,  not  very  consistently  with  tha 
titetnent  In  their  case,  it  la  said  on  record,  that  Orr  and  Barber 
rave  their  name  to  the  action  at  the  desire  of  Campbell.  This 
nay  be  very  right  as  between  them,  if  they  think  that  the  de- 
fender* are  liable  to  either;  but  the  cam  assumes  a  moat  per- 
plexed shape  when  two  pursuers  join  in  the  same  action  on 
palpably  inconsistent  grounds,  and  both  say  they  sue  M  principals 
or  tlieirown  interests  separately* 

"  Hence  the  strange,  inconsistency  of  the  case  as  stated  by  the 
wo  acta  of  pursuers.  For  Campbell  ft  hough  the  case  of  the  two 
pursuer*  ia  not  separately  stated  or  disthutnUheil),  the  case  f.ir 
■>m  would  seem  to  be  this: — '  Ton  the  defender*  undertook  to 
rive  trie,  in  return  for  the  money  I  paid  to  you,  a  letter  of  credit 
n  favour  of  Orr  and  Barber ;  but,  in  fact,  you  did  not  give  me 
i  letter  of  credit  by  which  they  could  obtain  credit.'  That  is 
me  rase,  and  an  intelligible  case.  That  of  Orr  and  Barber  (as 
■iiw  explained  on  record)  is  quite  different.  It  is  founded  on 
■  hat  the  defenders  actually  did  do.  It  is— 'You  gate  a  letter 
if  credit :  It  did  procure  and  establish  the  credit:  It  waa  g  cl 
nr  the  money,  for  the  money  was  drawn  ont  upon  the  authority 
md  Incompliance  with  the  order  it  contained:  But  it  was  drawn 
<ut  through  a  fraud  or  a  forged  order,  and  yon  the  defender* 
nun  bear  thit  loss,  and  see  that  our  order  i)  still  answered — 
p'nerOD  are  liable.'  These  two  cases  are  essentially  different. 
I'et  they  are  both  in-iated  in  under  one  summons  :  One  case 
.ruly  l«,  'You,  the  bank,  did  not  do  what  you  undertook.'  The 
it  her  is,  'True,  you  remitted  the  money,  but  it  wis  drawn  nut 
i,y  a  forged  order,  and  you  must  replace  it,  or  cause  the  English 
bunk  to  pay  again.' 

"  Again,  the  puraoers  say  they  sue  separately  as  principal*. 
Bow,  what  is  the  foundation  of  the  case  of  Orr  and  Barber  against 
he  defenders  f  It  is  not  only  that  they  did  undertake  to  do,  tut 
hat  they  did  do,  what  Campbell  requested— (one  need  not  aepa- 
-ate  the  executor  from  the  original  Campbell  in  the  argument) 
—viz  issue  a  letter  of  credit,  and  establish  a  credit  in  favour 
if  Orr  and  Barber,  in  compliance  with  Campbell's  request,  and 
n  consequence  of  getting  or  having  funds  of  hia  in  their  hands, 
!f  the  letter  of  credit  was  not  issued,  and  if  credit  waa  not  esta- 
ilished  in  favour  of  Orr  and  Barber,  then  their  only  case  against 
he  defenders  Is  one  wholly  different  from  that  on  record :  It 
■on  Id  then  be  a  simple  demand  fur  money  paid  to  the  defenders 
>y  Campbell,  for  and  on  behoof  of  Orr  and  Barber.  This  ia  not 
heir  ca*e,  at  note  imutedin.  It  ia  founded  on  what  the  defen- 
ieri  did — on  the  letter  of  credit  given  by  them. 

"  Now,  it  is  not  denied  that  the  bank,  on  whom  the  letter  of 
-edit  was  given,  did  acknowledge  it.  It  is  not  averred  that 
hey  hail  not  funds  of  the  Union  Bank  In  their  hands.  The  con- 
rary  is  proved.  The  letter  of  credit  was  acknowledged.  The 
reilit  was  established  in  favour  of  Orr  and  Barber.  The  money 
ras  paid  in  return  for  the  letter  of  credit,  and  on  a  draft  given 
is  under  that  letter  of  credit.  The  letter  of  credit  is  in  the 
lands  »f  the  Liverpool  Bank,  only  because  they  admitted  the 
credit  to  Orr  and  Barber,  and  paid  in  pursuance  of  it.  Hence 
he  money  waa  sent  by  the  defenders  to  Liverpool  as  undertaken 
or  behoof  of  the  pursuers  Orr  and  Barber. 

"  What  is  to  be  the  effect  of  the  draft  being  forged,  is  another 

"  The  defenders,  again,  for  a  long  time,  would  not  admit  that 
he  draft  waa  a  forgery.  They  were  bound,  if  they  disputed 
he  drift  being  forger),  to  go  a  great  deal  further,  and  to  aver 
hut  Orr  and  Barber  hail  themselves  received  payment,  for  that 
s  the  true  meaning  of  denying  that  the  order  on  which  the 
niini-y  was  drawn  out  was  forged.  They  nowhere  aver  that. 
t  ia  plain  that  they  now  allow  the  case  to  proceed  on  the  footing 
h:it  the  money  was  paid  on  a  forged  order. 

"  Then  the  whole  question  really  come*  to  be,  is  Die  Union 
Bank  In  auff.*  by  the  forgery  T 

••  In  the  general  cose,  it  is  clear  law,  that  a  party  who  pays  on 
i  forged  draft  must  bear  the  loss,  unless  (as  in  the  case  noticed 


by  Qaaelee,  J.,  in  Johnson  v.  Wisdle)  there  bad  been  gross 
negligence  on  the  part  of  the  individual  to  whom  payment,  or 
to  whose  true  orders  payment  ought  to  have  been  made ;  so 
that  he  becomes,  by  such  negligence,  responsible  fur  a  forge*  y 
which,  but  for  such  gross  negligence,  could  not  have  been  com- 

"The  pursuers,  on  tha  other  hand,  seem  to  n-ith  to  aver,  but 
in  no  distinct  statement,  that  by  the  law  of  England,  even  though 
tha  Liverpool  Bank  must  bear  the  loss,  they,  Orr  and  Barber, 
have  no  cause  of  action  against  that  bank,  and  cannot  claim  pay- 
ment from  them.  This  ia  not  proved  to  be  the  law  of  England ; 
and  I  cannot  believe  that  such  is  the  law  of  England,  without 
the  proper  proof  on  that  point.  At  the  very  time  they  make 
this  statement,  they  aver  that  the  English  hank  ha/1  never  ac- 
tually disputed  their  liability.  Assuming  that  any  technical 
rule  of  the  taw  of  England  excludes  a  direct  action  by  Orr  and 
Barber  against  the  Liverpool  Bank,  although  ultimately  bound 
to  bear  the  loss,  how  will  that  subject  tbe  defenders  in  payment 
to  either  of  the  pursuer*?  or  how  will  that  rale  of  the  law  of 
England  establish  the  liability  of  the  defenders,  contrary  to  tha 
rule  of  the  law  of  Scotland  ? 

"  If  a  bank,  opening  ■  credit  in  favour  of  A,  whether  by  di- 
rect deposit  of  funds  by  A  himself,  or  by  another  putting  the 
bank  iu  funds  for  him,  pays  on  a  forged  order,  tbe  bunk  suffer* 
the  loss,  not  A.    That  is  clear  by  the  law  of  Scotland. 

"The  defenders  give  a  letter  of  credit  in  favour  of  Orr  and 
Barber,  which  credit  the  Liverpool  Bank  acknowledge,  and  admit 
to  be  effectual  against  them,  and  they  pay  upon  it.  But  they 
pay  on  a  forged  order. 

"Now,  I.  If  the  law  of  England  is  the  same  as  the  law  of  Scot- 
land (and  the  contrary  1*  not  proved),  then  the  Liverpool  B  ink 

"  S.  The  defenders  cannot  be  made  liable  because  the  English 
Bank,  admitting  the  credit,  maintain  improperly  against  tbe  law 
of  England  yf  it  ia  so),  a  bad  payment  on  a  forged  order,  to  be 
a  due  payment, 

"9.  Are  tbe  defenders  liable  according  to  a  different  rule  (if 
the  law  of  England  i*  different  from  the  law  of  8jo:lind),  when 
they  give  a  letter  of  credit  on  an  English  bank,  than  if  they 
gave  it  on  s  bank  of  Inverness?  It  may  be  rigbt  that  they  should, 
be  under  a  different  liability,  and  should  undertake  that  the 
English  bank  must  pay  again,  or,  what  is  the  same  thing,  that 
they  themselves  should  be  liable  for  the  money,  although  the 
English  bank  paid  on  a  forged  order. 

"  But,  before  entering  on  a  question  of  such  startling  novelty, 
as  whether  thu  Scotch  bank  Incurs  a  different  liability  by  grant- 
ing a  letter  of  credit  on  Liverpool,  than  they  incur  by  granting 
such  on  Inverness,  it  would  be  necessary  (if  any  plea  on  the  law 
of  England  is  really  raised)  first  to  ascertain  what  tbe  law  of 
England  actually  is — whether  the  law  of  England  i*  different 
from  ours;  and  whether  the  Bank  in  England,— no  matter 
through  what  specie*  of  action, — are  not  still  bound  to  pay  to 
Orr  and  Barber. 

"  Not  only  is  the  law  of  England  not  yet  ascertained,  but  I 
am  unable  to  make  out  what  it  is  that  the  pursuers  aver  to  bo 
the  law  of  England.  There  is  as  yet  do  substantive  and  proper 
averment,  in  the  regular  form,  as  to  the  law  of  England.  But, 
In  the  course  of  their  narrative,  the  pursuers  state — and  this  is 
really  the  only  averment  on  record  on  the  subject — 'In  the  mean- 
time, Messrs.  Orr  and  Barber  were  advised,  that  although  the 
Manchester  and  Liverpool  District  Banking  Company  would  be 
ultimately  liable  for  any  loss  sustained,  yet,  as  there  waa  no  evi- 
dence of  that  banking  company  having  ever  consented  to  hold 
any  money  for  Orr  and  Barber,  and  as  there  was  no  privity  of 
contract  between  them  and  Messrs.  Orr  and  Barber,  an  action 
should  not  be  brought  by  them  against  that  banking  company ; 
but  they  were  advised  that  Mr.  Campbell  was  still  liable  for  hla 
debt  of  £460 :  9a,  which  had  not  been  paid  owing  to  the  mla- 
carriage  iu  tbe  means  he  took  to  make  payment.' 

"  Tha  summons  sgain  sets  forth  practically  the  same  thing : 
'That  the  pursuers,  Orr  and  Barber,  considering  themselves  in 
no  way  bound  to  submit  to  a  loss  occasioned  by  a  fraud,  forgery, 
or  imposition,  which  the  Manchester  and  Liverpool  District 
Bank  had  permitted  to  be  practised  upon  them,  and  after  in- 
dulging them  with  ample  time  to  make  every  sort  of  enquiry, 
then  made  their  demand  against  that  bank.'  Now,  on  thit  state* 
merit  of  the  fact,  viz.  of  tbe  fraud  and  imposition  on  the  Man- 
chester and  Liverpool  District  Bank,  it  is  not  easy  to  see  what 
connection  the  defender*  have  with  that  fact.  The  summons 
acknowledge*  that  tbe  letter  of  credit  established  a  fund  for  be. 
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hoof  of  On-  and  Berber — tint  I  tin  letter  of  credit,  wlien  present- 
ed, was  admitted  t»  be  binding  on  tlie  Manchester  and  Liver- 
pool District  Bank — and  that  the  latin  accordingly  p  iid  upon 
the  onler  on  th  it  credit  which  «u  presented  to  them,  bat  that 
the  order  whs  forced,  ami  that  they,  the  Manchester  and  Liver- 
pool District  B.ink,  were  thua  imposed  upon  by  the  fraud  which 
was  practised  upon  theni : — Be  it  so.  These  facta  surely  do  not 
make  the  defender*  liable  to  pay  the  sura  which  the  Manches- 
ter and  Liverpool  District  Bank  are  still  bound  to  pay,  accord- 
ing to  the  pursuers'  own  account ;  aince  they  say  they  the  Man- 
chester and  Liverpool  District  Bank  must  bear  the  loss. 

"  Looking  to  the  principles  of  law  applicable  to  the  case,  a 
Scotch  bank  granting  a  letter  of  credit,  surely  does  not  become 
responsible  in  respect  of  all  the  bad  pleas  which  an  English  bank 
admitting  the  credit,  may  choose  to  raise.  The  English  bank 
have  acknowledged  the  credit.  They  have  admitted  that  they 
held  fund*  to  be  paid  to  Orr  and  Barber.  The  letter  of  credit 
is  in  their  hands,  only  because  they  acknowledged  and  answer- 
ed the  credit.  Accordingly,  they  aay  they  paid.  The  answer 
Is,  No ;  the  draft  on  which  you  answered  the  credit,  was  forged. 
If  that  was  not  due  payment  to  exhaim  the  credit,  then  the 
English  bank  hold  that  fund  ft*  Orr  and  Barber,  and  must  pay. 
It  appears  that  they  have  referred  Orr  and  Barber  to  their  soli- 
citors, but  li  ive  not  direc  ly  said  that  they  will  not  pay.  But 
supposing  they  do  say  that  payment  on  the.  forged  order  was 
valid  payment,  so  as  to  exhaust  the  letter  of  credit,  then  if  that 
plea  ii  agmmt  the  law  of  England,  and  improperly  and  illegally 
nainlainedbythem,  how  can  the  act  of  granting  tliejetter  of  credit, 
make  the  Scotch  bank  li.ible  because  illegal  plena  are  raised  by 
the  English  bank,  which  Ass  acknowledged (As  tetitr  of  credit  t  Is 
the  letter  of  credit  a  guarantee,  not  only  that  there  is  to  be  a 
fund  ready'to  be  drawn  under  it,  but  an  undertaking  that,  though 
acknowledged,  yet  the  English  hank  are  nut  to  matntdn  that 
they  have  paid.  Why,  if  they  ham  paid,  then  the  letter  of  credit 
Is  exhausted,  and  there  is  an  end  of  the  matter.  Whether  they 
Aaw  puiil,  depends  on  whether  the  English  bank  Is  to  bear  the 
lots  caused  by  the  forgery  or  not.  If  Orr  and  Barber,  by  the 
law  of  England,  must  bear  the  loss  (which  is  not  believed  to  be 
the  law  of  that  country),  then  that  result  will  not  subsist  the 
defenders.  If,  again,  by  the  law  of  England,  the  English  bank 
must  bear  the  loss  caused  by  the  forgery,  and  nut  Orr  and  Bar- 
ber, then  thai  result  will  surely  not  rear  up  liability  against  the 
defenders.  Take  either  view,  and  bow  the  result  In  the  liability 
of  the  defenders,  is  not  shewn  on  any  legal  ground  whatever. 

"  The  plea  of  the  pursuers  seems  to  come  to  this : — It  is  not 
enough  that  funds  are  eent  or  are  held  to  meet  the  letter  of 
credit;  it  is  not  enough  that  the  credit  is  acknowledged ;  it  Is 
not  enough  that  the  English  bank  say,  under  that  letter  of  cre- 
dit, when  presented,  they  are  ready  and  must  pay;  but  if  a 
fraud  is  committed  on  us  all  by  a  forgery  of  our  owu  clerk,  and 
if  the  English  Bank,  who  ought  to  bear  that  loss,  maintain  im- 
properly that  they  have  actually  paid  under  the  letter  of  credit 
by  payment  on  the  forged  order, — you,  the  Scotch  bank,  who 
wave  the  letter  of  credit  on  which  this  payment  was  made,  are 
liable,  because  the  English  bsnk  maintain  ihai  to  bi  a  payment 
to  us.  which  we  ater,  by  the  law  of  England,  was  not  payment 
to  ua  at  all.  I  cannot  hold  that  the  Scotch  bank  can  be  made 
liable  on  any  such  notions. 

"  But  there  is  not  an  averment  that  in  tubttance,  and  in  fas 
main  point,  the  law  of  England  is  different  from  the  law  of  Scot- 
land. On  the  contrary,  the  statement  contains  a  direct  admis- 
sion that  the  English  bank  tmat  bear  the  loss  caused  by  the 
forged  order.  Whether  Orr  and  Barber  have  no  right  of  action 
against  that  bunk,  is  not  proved  to  be  the  rule  of  the  law  of 
England ;  and  the  pursuers  do  not  allege  by  what  other  parties 
the  acknowledged  liability  of  the  English  bank  is  to  be  esta- 
blished, than  by  themselves.  In  whose  favour  the  credit  was  esta- 
blished—who alone  could  draw  it  out — and  to  whom  the  English 
bank  aver  they  p»y  it,  if  dt  facto  they  really  maintain  (what 
does  not  yet  appear)  that  a  payment  on  a  forged  order  it  really 
payment  by  them  to  Oi  r  and  Barber.  That  plea,  if  they  main- 
lain  it.  involves  an  acknowledgment  that  Or  and  Barber  are 
the  parties  entitled  to  demand  payment ;  for  it  would  meet  the 
demand  by  the  answer — 'True,  bnt  we  have  paid  you — fur  pay- 
ment to  you  it  waa  under  the  order,  although  tlie  order  was  not 
your.,  but  forged.' 

'■Thus,  then,  the  pursuers' own  record  sets  forth,  that  the 
English  bank  arc  still  hound  to  pay,  and  must  bear  the  loat. 
On  «  hat  ground,  then— if  that  is  tlie  law  of  England— can  the 
defenders  be  made  liable  ?  They  gave  the  letter  ol  credit   That 


letter  of  credit  was  on  a  solvent  bank.  The  bank  to  whoa  it 
was  addressed,  acknowledged  it  to  create  a  Credit  in  favogr  ul 
Orr  and  Barber.  Further,  they  paid  under  it— no  doubt  the; 
paid  oo  a  forged  order.  And  tlie  pursuers  (both  sets  of  pur- 
suers) admit  on  this  record  that  the  Uoglish  bank  mint  bear 
the  loss  caused  by  the  forged  order — iu  other  words,  admit  tliu 
the  credit  still  exists  in  the  English  bank  for  Orr  and  Barter, 
and  that  the  money  is  not  yet  paid  under  the  letter  of  credit 

"Then  it  seem*  very  strange  to  proceed  against  the  Unnu 
Bank. 

"  1.  They  did  not  tad  the  letter  of  credit  to  Orr  and  Btrbrr. 
It  was  sent  by  Campbell.  Hence, /root  (As  mode  of  trantmiimai, 
no  liability  arises  against  them. 

"2.  It  was  not  their  fault  tha  a  clerk  of  Orr  and  Barta* 
opened  the  letter  sent  by  Campbell,  and  so  committed  the  fbnjerj. 

"  3.  Tlie  forgery  and  imposition  was  not  practised  on  the  de- 
fenders, but  on  the  English  bank,  by  whom  the  pursuers  admit 
tha  loss  must  be  borne. 

"1.  Then,  In  what  have  tlie  defenders  failed,  or  on  what  ground 
is  there  causa  of  action  against  them  ? 

"  If  the  defence  or  refua  d  of  the  Liverpool  Bank  bad  ben 
rested  on  any  atate  of  accounts  between  them  and  the  dtfemferi, 
arising  either  before  or  subsequently  to  the  date  or  preseaUDenl 
of  the  letter  ol  credit,  or  an  any  transactions  betwen  them  sod 
the  defender*,  then  tlie  latter  clearly  would  have  given  an  effec- 
tual letter  of  cred  it  iu  favour  of  the  pureuers  Orr  and  Barber, 
in  compliance  with  their  undertaking  to  the  other  puraser 
Campbell.  But  if  the  credit  waa  established — and  it  was;  if 
the  Liverpool  Bank  admitted  that  they  were  in  funds  to  pay, 
and  were  bound  to  pay,  en  the  draft  of  Orr  and  Barber— and 
they  did  SO  admit; — then  the  whole  question  is,  Have  they  paid  ? 
Is  payment  on  a  forgery  committed  against  them,  payment 
which  they  can  plead?  If  not,  tbey  must  still  pay,  and  there  ii 
the  sura,  as  remitted  or  placed  in  their  hand*  by  the  defender! 
for  Orr  and  Barber,  still  due,  and  to  be  yet  paid  to  Orr  and 
Barber.    This  is  the  whole  case. 

**  I  am  of  opinion  that  it  should  be  ascertained  [If  it  is  bold 
that  there  is  any  proper  averment  a*  to  tlie  law  of  England, 
whether,  by  that  law,  the  payment  on  a  forged  draft  to  a  panr 
who  has  obtained,  without  authority  to  use  it,  the  letter  of  credit, 
is  valid  payment  (il  the  pursuers  really  make  such  an  avenuem) 
under  that  letter  of  credit,  so  that  the  fund  no  longer  remtini 
doe  to  Orr  and  Barber. 

"  If  tlie  pursuers  do  not  really  make  anch  an  averment  (and 
on  the  record  I  can  And  no  such  averment),  and  if  the  lav  of 
England  is  the  same  as  the  taw  of  Scotland,  then  I  apprehend 
no  ground  has  been  stated  in  law  on  which  the  action  can  1* 
entertained  against  the  defenders,  or  liability  against  them  cos- 
■tituted,  and  that  they  ought  to  be  assoilzied. 

"It  is  very  true  that  the  defenders  have  conducted  and  argued 
the  case  in  a  way  which  I  cannot  approve,  and  which  aeeaito 
have  had  the  effect  of  obscuring  their  own  proper  defence,  ami 
of  giving  the  pursuers  a  variety  of  advantages  in  arguawsu; 
because  the  defenders  raised  points  either  not  within  the  record, 
or  quite  nnten able  if  within  the  record,  or  denied  matters  waict 
It  seemed  to  be  for  their  interest  to  admit,  and  which  tbey  do 
not  in  reality  dispute.  But  laying  aside  such  extraneous  nut- 
ter, the  case  of  the  defenders  is,  in  the  law  of  Scotland,  ray 
clear.  If  the  law  of  England  is  to  raise  a  different  case  against 
them,  we  moat  know  what  that  la*  is. 
Lord  Medwyn  : 

"  Mr.  Campbell,  wishing  to  remit  a  snm  of  money  to  Mean. 
Orr  and  Barber  of  Liverpool,  applied  to  the  Union  Bank  ii 
Glasgow  for  the  nana!  credit  on  a  bank  in  Liverpool  far  thai 
purple.  He  receives  a  letter  of  credit  accordingly,  on  the  fad 
of  which  is  printed  '  Not  transferable.'  Tlie  Union  Bank  hare 
nothing  to  do  with  transmitting  this  to  Orr  and  Barber.  Camp 
bell  does  this  himself,  aud  it  Is  received  In  their  coun ting- hoc «• 
at  least,  for  it  is  acknowledged,  not  of  course  to  the  bank,  t*l 
to  Campbell,  by  their  clerk.  It  is  paid  by  the  Liverpool  Bsdi  ; 
but  Orr  and  Barber  say  it  was  not  paid  to  them,  bat  to  suest 
one  else,  who  received  it  on  giving  a  cheque  or  drait.  payable  to 
bearer,  on  the  Liverpool  Bank,  by  forging  their  name  to  it.  On 
this  atate  of  tacts,  both  Orr  and  Burber  and  Campbell's  rcpn'- 
sentalire  bring  an  action,  expressly  as  principals,  against  vst 
Union  Bank,  on  the  ground  that  the  Liverpool  Bank  have  out 
paiil  the  money  to  Orr  and  Barber. 

'*  I  do  not  stop  to  notice,  that  if  this  had  been  an  ordinary 
bill  of  exchange  on  tha  Liverpool  Bank  in  favour  of  Orr  sad 
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Barber,  and  if  iE  was  paid  upon  a  forged  indorsation,  their  claim 
wouH  hive  been  against  the  Liverpool  Bank,  who  bad  acted 
contrary  to  the  mandate  on  tliem  by  not  paying  it  to  them. 

"  It  seems  somehow  to  be  thought,  that  the  system  adopted 
by  bankers, of  granting  inch  letters  of  credit,  and  making  them 
•erve  the  purpose  of  a  bill  of  exchange  in  the  tingle  case,  where 
the  party  to  receive  payment  is  resident  in  the  place  where  pay- 
ment is  to  be  made,  ia  so  beneficial  to  the  bank  establishing  the 
credit,  M  to  warrant  an  increase  of  responsibility  from  the  risk 
of  forgery  of  a  lost,  or  embezzled,  or  stolen  bill.  But  I  think 
this  is  a  mistake.  There  ia  a  benefit  by  making  a  remittance 
in  that  form,  otherwise  it  »  ould  not  have  been  adopted ;  but  It 
la  to  the  pan y  who  get*  the  credit,  hs  it  sates  the  stamp  he 
would  have  paid  for  an  ordinary  bill,  either  directly  or  in  the 
par  rate  of  exchange;  and  there  ia  a  further  benefit  to  the  party 
who  is  to  pay,  as  Ilia  credit  is  established  In  favour  of  one  resi- 
dent at  the  place,  probably  well  known  to  the  bank  which  is  to 
pay,  and  who  having  in  bia  hand  this  letter,  which  bears  to  be 
not  transferable,  must  of  course,  when  insisted  on,  bring  it  him- 
self to  the  bank,  and  personally  receive  payment,  after  drawing, 
or  at  leaat  subscribing,  a  cheque  for  it  in  Ida  pretence,  thus 
diminishing  the  risk  of  forgery.  But  to  the  bank  establishing 
it,  there  is  the  burden  of  establishing  a  correspondence  with  a 
bank  in  every  considerable  town  in  the  kingdom,  and  placing 
money  in  their  handa.  This  is  to  enable  these  banks  to  answer 
the  credits  specially  granted  on  them.  Thus  we  see  from  the 
documents  in  process,  that  at  the  beginning  of  the  week  when 
the  letter  of  credit  was  presented  and  paid,  the  Liverpool  Bank 
haul  £1 1 .000  of  Union  Bank  money  in  their  hands,  which  was 
increased  to  £14,000  at  the  end  of  it.  By  this  their  business 
is  complicated ;  they  mast  have  correspondents  all  over  the 
country,  with  all  of  whom  they  mutt  keep  accounts,  and  place 
money  constantly  in  the  hands  of  all  of  them,  instead  of  dealing 
as  formerly  with  one  hank  in  London,  which  would  have  been 
the  course  formerly  in  remitting  money  from  Glasgow  to  Liver- 
pool. I  therefore  see  nothing  to  make  the  responsibility  greater 
to  the  granter  of  a  letter  of  credit  than  to  the  drawer  of  a  bill 
of  exchange,  but  quite  the  reverse ;  and  no  authority  has  been 
shewn  which  countenances  this  notion. 

"  Both  parlies  now  hold,  that  at  this  stage  of  the  process,  the 
case  resolves  itself  into  a  discussion  on  the  relevancy.    This  the 


Barber's  name  to  the  cheque  on  which  it  was  paid ;  and  the 
question  is,  are  the  pursuers  entitled  to  seek  repayment  from 
the  Union  Bank? 

"  Mow,  what  is  the  responsibility  undertaken  by  the  Union 
Bank  ?  The  letter  of  credit  is  not  indorssble  like  *  bill ;  it 
bears  expressly  to  be  '  not  transferable,'  and  thus  I  think  that 
the  granter  of  it  only  undertakes  that  the  credit  shall  be  esta- 
blished upon  a  solvent  party  who  is  ready  to  answer  it  and 
make  payment  to  the  creditor  in  it,  presenting  it  personally  10 
him.  lie  di«s  not  guarantee  anything  about  its  transmission 
to  the  person  who  is  to  receive  payment.  The  debtor  who 
applies  for  it,  transmits  it  himself  to  him  who  is  to  receive 
payment,  and  the  bank  does  not  guarantee  that  it  is  to  arrive 
Bali.-,  that  it  may  nut  be  lost  or  stolen,  or  embezzled,  and  paid 
up-iii  a  forged  document ;  nor  has  the  bank  anything  to  do  with 
the  parly  receiving  payment  and  the  other  making  payment, 
and  whether  the  litter  ascertains  that  the  other  ia  the  party  In 
whose  favour  this  not  transferable  document  ia  granted.  He 
guarantee*,  that  when  it  is  presented  by  Orr  and  Barber,  it 
■hall  be  paid :  Nothing  more.  If  the  Liverpool  Bank  has  not 
paid  to  them  personally,  but  has  paid  to  some  person  to  whom 
it  has  been  transferred,  this  is  not  in  terms  nf  the  mandate,  and 
the  granter  of  it  cannot  be  responsible  for  misconduct  not  with 
liis  concurrence,  hut  expressly  against  the  warning  given,  that 
it  is  not  transferable.  The  granter  of  the  letter  is  not  respon- 
sible for  the  actions  of  the  Liverpool  Bank — it  is  not  a  case  of 
Erincipsl  and  agent ;  he  ia  responsible  only  for  the  solvency  nf 
ia  correspondent,  and  for  payment  when  the  party  credited 
applies  for  payment,  bringing  the  document  ia  his  hands. 

"  If  the  Liverpool  Bank  refuse  then  to  pay — refuse  to  obey 
the  mandate  in  presented  to  them — then  arises  a  claim  against 
the  Union  Bank  at  the  instance  of  Orr  and  Barber,  In  whose 
favour  the  right  to  receive  payment  was  constituted,-  It  was, 
no  doubt,  purchased  by  Campbell's  money,  and  the  transaction 
was  between  bim  and  the  Union  Bank;  but  it  was  constituted 


in  favour  of  Orr  and  Barber — it  was  jus  quantum  Itrtio — and  it 
may  be  followed  oat  by  them  in  this  way  under  the  dishonoured 
letter  of  credit.  Or  they  may  go  back  upon  their  correspon- 
dent Campbell  returning  the  letter  to  him,  and  he  would  then 
be  in  titulo  to  sue  the  Union  Bank  for  repayment  of  the  money 
he  gave,  because  the  credit  has  not  been  available  in  Liverpool. 
Bat  I  think  both  could  not  sue  as  principals,  although  either 
might  sue  in  concurrence  » ith  the  other,  to  shew  that  both  did 
not  claim)  still  such  concurrence  was  not  necessary — the  pos- 
session of  the  dishonoured  document  was  sufficient  warrant  for 
either  to  sue  Independently  of  the  other.  Again,  if  the  Liver- 
pool Bank  refuse  to  pny  because  Orr  and  Barber  are  not  in 
possession  of  any  letter  of  credit  of  which  they  ask  payment, 
and  mnintsin  that  they  paid  it  to  a  party  professing  to  be  Orr 
and  Barber,  bat  it  is  alleged  it  was  by  a  fraud  and  forgery  of 
their  firm,  is  the  Union  Bank  responsible,  snd  bound  to  bear 
the  expense  of  trying  the  question  and  hearing  the  loss  if  it  turn 
out  so,  and  the  Liverpool  Bank  be  held  not  liable  1  1  think 
not,  for  tlH'y  never  undertook  such  a  responsibility  ;  nor,  by  the 
nature  of  the  transaction,  are  they  liable  for  the  mistake  of 
others,  the  Liverpool  Bank  or  Orr  and  Barber,  not  their  own. 
They  have  failed  in  no  part  of  their  duty  to  Mr.  Campbell,  and 
it  is  only  the  party  who  pay  on  a  forged  order,  who  have  failed 
in  due  negotiation,  and  who  must  bear  the  loss. 

"  But  it  seems  to  be  thought  that  there  is  a  difficulty  by  the 
law  of  England  for  the  pursuers  to  claim  payment  from  the 
Liverpool  Bank,  and  that  this  gives  them  a  right  to  come 
against  the  Union  Bank. 

"  Now,  I  see  no  distinct  averment  aa  matter  of  fact  as  to 
what  the  law  of  England  lain  the  caae  of  a  party  paying  money 
on  a  forged  order,  and  1  cannot  believe  that  there  IB  not  some 
form  of  action,  by  that  law,  for  the  party  whose  name  baa  been 
forged,  claiming  payment  against  the  unfortunate  banker  who 
has  paid  It  improperly,  as  being  the  party  bound  to  bear  the 
loss  through  his  own  act  at  least,  If  not  by  his  own  negligence. 
But  oven  if  tbere  should  be  a  difficulty  in  tbo  form  of  pleading; 
In  England  in  such  a  case,  how  that  should  rear  np  a  respon- 
sibility against  the  ftcotck  bank,  whose  conduct  has  been  in 
all  respects  correct,  by  doing  all  he  was  asked  or  undertook  to 
do  in  the  matter,  it  is  impossible  for  me  to  see.  Without  pre- 
tending to  know  anything  of  the  law  of  England,  I  gather 
from  the  case  referred  to  by  the  pursuers,  Johnson  against 
Windle,  that  Orr  and  Barber  could  not  sue  the  Liverpool  Bank 
for  payment  in  tbo  ordinary  form,  from  not  being  in  possession 
of  the  lettvr  of  credit  as  the  ground  of  action  ;  and,  accordingly. 
It  may  be  necessary  for  them  to  bring  an  action  of  trover 
against  the  Liverpool  Bank,  to  recover  the  document  out  of 
their  hands.  The  defence  would  be,  that  they  had  already 
paid  It,  and  that  it  was  now  their  pi  Irate  document.  This 
would  raise  tho  question  of  forgery,  and  the  effect  of  that  plea 
as  between  them  and  Orr  and  Barber.  The  above  case,  I  pre- 
sume, establishes,  in  the  words  of  Chief  Justice  Tindal,  that 
•  the  general  rule  is,  that  no  title  can  bu  obtained  through  a 
f.irgery;'  so  that  if  the  Liverpool  Bank  paid  upon  a  forgery, — 
and  also  the  letter  of  credit  not  being  transferable, — no  title 
passed  to  them  ;  it  is  at  this  moment  the  property  of  Orr  and 
Barber,  who  are  therefore  entitled  to  recover  it  from  the  Liver- 
pool Bunk,  and  sue  upon  it  against  them,  '  unless  there  be  on 
their  part  such  gross  negligence  as  to  divest  them  of  any  remedy 
against  the  defendants,'  in  allowing  it  to  got  into  the  hands 
of  an  untrusty  clerk,  in  their  absence.  This  is  a  question  be- 
tween them  and  the  Liverpool  Bank.  If  payment  has  not 
been  made  to  Orr  and  Barber,  one  or  other,  or  both,  may  be 
to  blame ;  but  the  Union  Bank  did  not  undertake  to  secure 
actual  payment  to  OrrandBaibor,  except  when  they  personally 
applied  for  it  with  this  untransferable  document  in  their  hand. 
And  if  this  has  not  been  observed,  from  which  any  mistake 
has  arisen,  this  was  tbe  act  of  these  parties,  Orr  and  Barber 
and  the  Liverpool  Bank,  of  which  they  alone  are  cognizant, 
and  for  which  they  must  be  answerable  ;  but  not  the  Union 
Bank,  against  whose  reminder  that  the  credit  was  not  trans- 
fumble,  it  must  hare  been  cashed  by  them. 

Lord  Wand,  (concurred  in  by  Lord*  Murray,  Ruther- 
ford, and  Colonsay)  : 

"  I  concur  generally  In  tbe  opinions  of  tbe  Lord  Justice  Clerk 
and  Lord  Hedwyn.  I  think  that,  as  the  case  stands,  there  are 
sufficient  materials  for  judgment;  and  that  even  If  there  were 
in  the  record  explicit  averments  by  the  pursuers  as  to  the  law 
of  England,  any  enquiry  upon  the  subject  would  be  unnecessary. 
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"  Upon  Campbell's  applicatloi  to  the  Union  Dank,  he  re- 
ceived from  it  a  letter  of  credit  in  favour  of  On  and  Barber,  on 
the  Liverpool  Bank,  which  beam  upon  the  face  of  it  to  be  not 
transferable.  With  the  transmission  of  the  letter  of  credit  to 
Orr  and  Barber,  the  Union  Bank  had  no  concern.  That  was  to 
Ira  done  by  Campbell,  to  whom  it  was  delivered.  He,  accord- 
ingly, did  transmit  it  to  Orr  and  Barber,  and  it  was  received 
at  their  counting- ho  use.  The  letter  was  afterwards  presented 
at  the  Liverpool  Bank.  The  bank  did  not  decline  to  answer 
it  in  respect  of  no  funds,  or  on  any  other  ground.  On  the  con- 
trary, they  admitted  the  establishment  of  the  credit,  and  the 
consequent  duty  and  responsibility  attaching  to  them :  and 
they  paid  the  amount ; — and  because  they  did  so,  the  letter  of 
credit  is  now  in  their  hands.  It  is  stated  by  the  pursuers,  that 
after  tho  letter  of  credit  reached  Orr  and  Barber's  counting- 
house,  it  was  fraudulently  abstracted  or  taken  possession  of, — 
that  the  payment  made  by  tha  Liverpool  Bank,  was  a  payment, 
not  to  Orr  and  Barber,  but  to  some  one  else  who  received  it 
on  presentment  of  the  letter  of  credit,  and  upon  a  cheque  or 
draft  on  the  bank  payable  to  the  bearer,  to  which  a  forged  sub- 
scription of  Orr  and  Barber  was  adhihited, — and  that  the  Liver- 
pool Bank  have  refused  to  pay  a  second  time  to  Orr  and  Bar- 
ber. The  Union  Bank  admit  that  the  payment  is  to  be  held 
as  having  been  made  upon  a  forged  order  or  draft. 

"Now,  taking  this  to  be  the  state  of  the  case,  I  am  of 
opinion  that  no  ground  has  been  stated  by  the  pursuers  to 
entitle  them,  Id  the  present  action,  to  recover  from  the  Union 
Bank  tho  sum  contained  in  the  letter  of  credit,  because  I  hold 
that  the  facte  relied  on  by  the  pursuers  infer  no  failure  on  the 
part  of  the  bank  in  anything  which  they  undertook,  and  for 
which  they  became  responsible.  What  the  Union  Bank  did 
undertake  was,  to  establish  a  credit,  for  the  required  amount, 
in  favour  of  Orr  and  Barber,  uponasolvent  party  in  Liverpool, 
by  whom  the  letter  ol  credit  would  be  acknowledged  and 
honoured  upon  presentment.  It  is  proved  that  this  undertak- 
ing haa  been  fully  implemented  by  the  Union  Bank,  and  fur- 
ther than  that  there  is  nothing  for  which  they  became  answer- 
able. They  undertook  no  responsibility  in  reference  to  the 
law  of  Kngland,  where,  by  desire  of  the  party,  the  credit  was 
established,  or  in  reference  to  the  risk  which  by  that  law  might 
attach  to  the  operating,  or  obtaining  payment  of  the  sum  to 
be  received  in  virtue  of  it.  With  the  validity  of  a  payment 
wrongonsly  obtained  on  a  forged  draft  or  otherwise — the  de- 
fence that  such  payment  might  afford  to  the  parties  making 
it,  against  a  second  payment  to  the  true  creditor — or  their 
liability,  notwithstanding  such  payment,  to  pay  over  again — 
or  the  nature  or  extent  of  the  remedy  that  might  be  competent 
in  order  to  enforce  a  second  payment — the  Union  Bank  have, 
as  It  appears  to  me,  nothing  whatever  to  do.  It  is  all  outwith 
and  beyond  their  undertaking  and  responsibility  In  the  mat- 
ter. The  risk  arising  from  the  state  of  the  law  of  the  foreign 
country  where  a  credit  is  desired  to  he  established,  and  where 
it  has  been  established,  lies  wholly,  in  my  opinion,  not  with 
the  bank  giving  the  letter  of  credit,  but  with  the  pa;ty  pro- 
curing it,  or  the  party  receiving  it  from  him  ;— and  if  the  latttr 
is  reel  by  any  impediment  or  objection  in  the  recovery  of  the 
amount  of  the  credit,  not  in  consequence  of  any  alleged  failure 
to  establish  the  credit,  nr  want  of  solvency  in  the  party  on 
whom  it  was  given,  or  refusal  by  that  party  to  acknowledge 
and  answer  the  letter  of  credit  by  payment  when  presented, 
but  arising  out  of  the  circumstances  in  which  a  payment  had 
been  procured  upon  the  letter  of  credit,  and  the  validity  of  a 
demand  for  secoud  payment,  or  the  technical  difficulties  that 
may  stand  In  the  way  of  making  the  claim  effectual,  (all  which 
are  matters  dependent  on  the  rules  of  the  law  of  the  country 
where  the  credit  is  to  bo  operated  upon),  such  hindrance  or 
objection,  so  originating,  affords  no  ground  for  having  recourse 
u|ion  the  bank  from  whom  the  letter  of  credit  was  obtained. 
Ho  medium  is  thereby  supplied  for  proceeding  against  the 
tranters  of  the  letter  of  credit ;  and  any  question  that  may 
thence  arise,  must  be  tried,  not  witli  them,  but  with  the  party 
upon  whom  the  credit  was  established.  Any  other  view  of 
the  case  would.  I  apprehend,  he  entirely  opposed  to  the  true 
nature  of  the  transaction,  and  to  any  reasonable  presumption 
in  regard  to  the  responsibilities  which  a  bank,  giving  a  letter 
of  credit  to  take  effect  in  a  foreign  country,  could  be  supposed 
to  contemplate  or  undertake. 

"I  am  therefore  of  opinion,  that  the  conclusions  of  the  pre- 
sent action  cannot  be  maintained,  and  that  the  defenders  ought 
to  be  assoilzied  therefrom. 


Lord  Cowan,  (concurred  in  bj  Lords  Murray  ud 
Ruthe,fwd)  : 

"  All  the  facts  necessary  for  the  decision  of  tho  question  un- 
der the  summons  aud  record,  appear  to  me  to  be  either  admit, 
ted,  or  not  disputed.  These  facta  are— (1.)  That  the  una  of 
£460  :  9-'.  was  paid  to  the  Union  Bank  of  Scotland  at  Glasgow 
by  Gordon  Campbell,  for  the  purpose  of  obtaining  from  llw 
bank  a  credit  on  Liverpool,  in  favour  of  Orr  and  Barber  of  tail 
place  :  (2.)  That  the  Union  Bank  furnished  k>  Gordon  Camp- 
bell a  letter  of  credit  for  the  sum  paid  to  them,  under  which 
Orr  and  Barber  were  empowered  to  draw  for  the  amount  uptn 
the  District  Bank,  Liverpool :  (3.)  That  this  letter  of  credit 
was  transmitted  by  Gordon  Campbell  to  Orr  and  Barber,  and 
reached  their  counting  house  at  Liverpool :  And,  (4.)  Thai 
the  District  Bank,  Liverpool,  are  now  in  possession  of  Uie  let- 
ter of  credit,  having  paid  in  return  for  it,  upon  the  draft  ap- 
parently of  Orr  and  Barber,  the  full  amount  of  the  crvdiL 

"In  those  admitted  or  undisputed  circumstances,  a  demand 
Is  made  upon  the  Union  Bank  by  Gordon  Campbell's  represen- 
tative, and  by  Orr  and  Barber,  for  repayment  of  the  £460 :%, 
in  respect  that  the  letter  of  credit  granted  by  the  Union 
Bank  has  not  been  duly  honoured,  and  the  amount  Uttreul 
truly  paid  by  the  District  Bank  to  Orr  and  Barber.  And,  in 
snpportof  this  demand,  the  pniBUera  allege  forgery  of  the  uik 
of  Orr  and  Barber  to  the  draft  upon  wbieb  the  District  Bank 
paid  the  amount  of  the  letter  of  credit. 

"  I  am  of  opinion  that,  having  exclusive  regard  to  the  un- 
disputed bets  of  the  case,  there  is  no  legal  ground  on  » lilts 
this  action  can  be  effectually  maintained  again- 1  the  defender!. 
"  There  may  be  difficulty  in  some  cases  in  determining  tk 
precise  legal  character  of  letters  of  credit,  and  the  rights  sad 
obligations  of  the  parties  to  them,  or  of  parties  making  id  naoM 
on  the  faith  of  their  being  duly  honoured.  Thecaseofiitmtben 
against  the  Commercial  Bank,  27th  January  1842,  led  to  the 
nature  of  such  documents  being  deliberately  considered  by  the 
First  Division  of  the  Court.  The  question  which  there  arose, 
regarded  the  right  of  an  onerous  holder  of  a  letter  of  credit  to 
operate  on  it,  notwithstanding  the  intervening  bankruptcy  of 
the  person  in  whose  favour  it  was  granted,  and  from  whom  it 
had  been  onerously  obtained  prior  to  his  bankruptcy.  But 
although  the  question  immediately  before  tbe  Court  was  thai 
different  from  the  present,  principles  were  adverted  to  and  re- 
cognised which  are  directly  applicable.  In  particular,  Lord 
Fuller  ton  stated,  that,  in  his  opinion,  the  trustee  on  the  gren- 
ter's  sequestrated  estate  could  not  demand  re-delivery  of  the 
letter  from  the  Commercial  Batik  (who  bad  made  the  adrsnos 
on  the  letter)  without  repaying  the  advance  ;  '  and  if  he  can- 
not,' his  Lordship  asked,  '  how  is  he  ever  to  get  the  nioiirj  '. 
He  cannot  draw  on  Kir  IV.  Forbes,'  (on  whose  bouse  tbe  letter 
had  been  granted, '  for  they  are  not  bound  to  accredit  thednut 
without  the  production  of  the  letter  of  credit ;  and  he  court 
get  repayment  from  the  bank  office  at  Kirkaldy,'  (from  whom  the 
letter  of  credit  had  been  obtained),  •  betauie  they  an  cl-arlf  wt 
bound  to  rrpay  till  (Ae  letter  of  credit  <•  returntd  to  ihem  cojio-toaV 
In  these  views  the  Lui  d  Just  ice  General  stated  his  concurrence. 
The  Union  Bank,  in  the  present  case,  are  precisely  in  the  post- 
tion  which  the  Kirkaldy  Bank  occupied  in  tbe  decided  caw. 

"  It  appears  to  me  correct  in  principle  to  hold,  that  a  bank 
applied  to  fur  a  letter  of  credit,  by  furnishing  such  credit,  and 
making  duo  provision  for  drafts  in  terms  of  it  being  honoured, 
discharges  all  the  duty  incumbent  on  them,  in  the  li rat  instance, 
from  the  nature  of  the  transaction.  There  may  be  ulterior  lia- 
bilities in  which  the  grantors  of  the  letter  of  credit  may  come 
to  be  subjected  ;  but  these  con  arise  only  out  of  tbe  disnooont 
of  the  drafts  made  on  tbe  faith  of  their  letter  of  credit,  or  out 
of  the  letter  of  credit  not  having  been  operated  on  from  being 
lost  or  otherwise  destroyed.  In  such  cases  to  lay  the  basis  of 
a  claim  against  the  bank,  the  letter  of  credit  most  either  Mi 
returned  to  them,  so  as  to  permit  of  its  cancellation,  or  be  sb»D 
to  have  been  lost  or  destroyed,  and  never  to  have  been  made 
available  as  a  souicc  of  credit.  No  Case  of  this  kind  is  here. 
What  the  pursuers  allege  U,  that  although  the  letter  of  credit 
indisputably  reached  the  District  Bank,  and  was  made  avail- 
able  as  a  source  of  credit,  the  draft  under  it  was  fbiged,  ami 
did  not  justify  the  District  Bank  in  making  payment.  This 
may  or  may  nut  be  the  case  by  tbe  law  of  England.  It  it  * 
question  which,  in  my  opinion,  ihepuisuorg  must  try  with  tbe 
District  Bank.  If  they  succeed,  and  obtain  re-delivery  of  the 
letter  of  credit  as  wrongounly  delivered  to  the  District  Bant, 
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ml  not  duly  operated  on,  they  may  have  right,  upon  rc-deli- 
tn  of  the  letter  of  credit  to  the  Union  Bunk,  for  cancellation, 

0  demand  repayment  (if  the  money  in  return  fur  which  the 
■,t,-r  was  originally  granted.  But  it  appears  to  me  clear,  as 
miters  stand,  that  no  ground  of  action  enisle  on  the  part  of 
lie  pursuers,  and  that  the  only  legal  obligation  which  at- 
aches  to  the  defenders  in  the  Elate  of  the  facts  set  forth  in  the 
ummous  and  record,  has  been  fully  implemented. 

Mi  d  Robertson  : 

"  I  am  of  opinion  that  there  are  no  grounds  for  subjecting 
he  Union  Bank  in  the  conclusions  of  this  action.  They  re- 
vived from  Campbell  the  sum  in  the  order  on  the  Liverpool 
lank  to  honour  the  draft*  of  Messrs.  Orr  and  Barber,  and  that 
Tiler  was  not  transferable.  They  had  nothing  to  do  with  the 
iiinsinission  of  the  draft.  It  is  not  disputed  that  the  Li  ver- 
kkJ  Bank  had  funds  in  their  hands  sufficient  to  honour  that 
Irnft.  It  has  been  p^ird  and  delivered  up  to  the  Liverpool 
lank),  who  now  hold  it  in  their  possession.  This  is  conclusive 
vidence  that  the  credit  was  effectually  established ;  and  it 
lues  not  appear  to  me  that,  in  giving  the  draft,  the  Union 
kiik  undertook  any  further  obligation.  Nor  is  It  said  that 
list  bank  did  anything  wrong,  or  omitted  to  do  anything  in 
egsrd  to  the  payment 

"The  draft,  although  received  by  Mean.  Orr  and  Bather, 
ind  acknowledged  by  their  clerk,  and  not  transferable,  was, 

1  i«  siid,  not  pa4d  to  them,  but  the  money  was  embezzled  by 
heir  clerk,  who  forged  their  name.  I  cannot  see  how  the 
Juitin  Bank  are  to  he  made  responsible  for  the  consequence* 
'fthisforaery.  If  the  payment  was  a  good  payment  to  Messrs. 
Irrsnd  Barber,  owing  to  their  own  negligence  in  the  mode  in 
rtiich  their  business  was  conducted,  or  on  account  of  any  other 
craonal  exception,  this  could  not  create  any  claim  against  the 
rnion  Bank.  On  the  other  hand,  if  it  was  a  bad  payment  in 
irpecl  of  the  forger}',  then  the  claim  lies  against  the  Liverpool 
Uaiik,  who  railed  to  pay  to  the  proper  party;  and  nn  judicial 
proceedings  have  been  instituted  against  that  bank  to  enforce 
payment 

"Ii  is  argued,  although  not  averred  on  record,  that,  inde- 
pendent of  any  personal  exception,  the  payment  to  the  Liver- 
pool Bsnk  on  the  forgery  has  such  an  effect,  by  the  law  of  Eng- 
land, as  to  cut  off  any  claim  at  the  suit  of  Orr  and  Barber 
uairmt  that  bank.  It  hi  not  said  that  this  has  been  adiudi- 
uted  in  the  present  case,  as  to  which  no  proceedings  have 
wen  instituted  in  England  ;  and  it  does  not  appear  to  me 
nit  the  Union  Bank  is  bound  to  try  that  question.  Nor  do  I 
■liink  that  they  undertook  any  responsibility  beyond  that  of 
aviiig  funds  In  the  Liverpool  Bank  ready  to  answer  the  draft, 
•iiich  was  not  transferable  ;  and  if  the  law  of  England  be  that 
lii'  draft  is  discharged  by  payment  on  a  forged  order,  and  that 
mnk  not  liable  to  Messrs.  Orr  and  Barber,  still  I  do  not  see 
tint  the  Union  Bank  could  he  made  responsible  for  such  con- 
fluences. It  is  enough,  however,  fur  the  determination  of  the 
■resent  question,  to  bold  that,  in  existing  circumstances,  and 
nider  this  action,  no  responsibility  attaches  to  the  defenders. 
'  do  not  think  any  further  inquiry  as  to  matter  of  fact,  or  as 
')  the  law  of  England,  in  the  least  degree  necessary,  because 
conceive  the  record  does  not  raise  any  substantial  ground  of 
inlnlity  against  the  defenders,  and  that  the  case  may  be  fairly 
lecided  on  the  simple  view  now  stated. 
Wd  Gocklntrn : 

"The  only  thing  that  I  am  confident  of  here,  Is,  that  the 
iw  is  not  in  a  proper  statu  for  decision.  There  are  several 
lutltreoffhct  as  to  which  the  parties  differ,  and  which  have 
■  ither  been  proved,  nor  abandoned,  nor  adjudged  irrelevant 
'f  immaterial.  Whether  thero  was  negligence  by  the  purtuert 
n  their  custody  of  the  letter  of  credit,— whether  litre  hat  been 
/■"Siry,— whether,  by  the  law  of  England,  pax/mint  on  a  forged 
ignalu-e  Uberatrt  the.  payer, — and  whether  the  law  of  that  coun- 
ry  rutiUti  the  purtuert  to  proceed  against  the  Liverpool  Bank, — are 
ill  important,— all  asserted  iu  opposite  ways,— and  none  esta- 
ilir-iied.  It  is  very  probable,  that  if  the  parties  bad  been  put 
tther  to  admit  or  to  retract,  they  would  (except,  perhaps,  on 
lie  last  point)  have  mode  concessions  which  would  hare  ren- 
ter il  proof  unnecessary  ;  but  us  the  case  actually  stands,  we 
m  attempting  to  apply  the  law  to  unsettled  beta. 

"  Doing  so  as  well  as  1  can,  I  resist  the  great  weight  of  au- 
■ority  in  the  Court  with  reluctance  and  diffidence.  But  I 
»iiiot  reconcile  the  result  to  which  the  majority  have  arrived, 
o j'iatice ;  and  mu  confirmed  in  my  doubts  by  what  I  under- 


stand to  have  been  the  opinion  of  the  late  Lord  Mackenzie, 
all  whose  Judgments  aro  entitled  to  the  very  highest  respect. 

"  Campbell  never  meant  to  make  a  present  of  his  money  1 1 
the  defenders,  or  to  their  foreign  correspondent.  He  meant 
to  get  it  back,  subject  to  the  usual  charge  at  Liverpool.  He, 
no  doubt,  wanted  credit  there.  Bat  this  did  not  mean  a  bit 
of  paper  termed  a  letter  of  credit,  but  a  credit  on  which  thu 
party  at  Liverpool,  to  whom  the  defenders  referred  him,  would 
act  Accordingly,  the  letter  given  was  not  merely  a  mandate 
to  that  party  to  pay,  but,  hb  I  think,  was  an  implied  assurance 
that  the  mandate  would  he  obeyed.  The  defenders  certainly 
did  not  guarantee  the  safe-  tram-mission  of  the  document.  But 
the  document  being  transmitted,  and  now  Iu  the  hands  of  the 
Liverpool  Bank,  did  the  defenders  guarantee  nothing  beyond 
their  frieud's  solvency,  and  the  profession  of  an  intention  by 
these  friends  to  fulfil  the  mandate  f  It  la  argued  that  the 
defenders  were  only  bound  to  r tlabliih  a  credit,  and  that,  hav- 
ing done  so,  they  are  discharged.  In  one  sense  this  is  correct ; 
but.  in  the  true  'sense,  I  doubt  it.  I  think  that  no  credit  cuu 
be  held  to  be  established,  which  U  illegally  refused  to  be  acted 
upon  by  the  party  pretending  to  give  it  I  have  ureat  diffi- 
culty In  believing,  that  a  party  granting  such  a  letter,  is  free 
the  very  Instant  that  it  is  acceded  to,  although  the  party  it  is 
addressed  to,  may,  the  very  next  moment,  announce  that  he 
Is  now  pleased  nut  to  act  on  it.  The  credit  truly  estabtisbd. 
resolved  into  this  fact,  that  the  Liverpool  Bonk  would  do 
what  the  defenders  directed,  vis.  honour  the  droftt  of  Orr  and 
Barber.  I  hold,  that  unless  gross  injustice  was  meant  to  bo 
done  to  Campbell  (which  cannot  be  supposed),  the  defenders 
must  bo  held  to  have  given  him  to  understand  that  their 
correspondent  would  do  this,  I  cannot  believe  that  Campbell 
gave  his  £460  merely  on  the  speculation  or  the  chance  that  the 
draft  wonld  be  honoured.  Ue  nutt  bave  understood  that  the 
defenders  were  to  repay  him  ;  but  only  that  they  were  to 
do  so,  as  desired,  through  a  friend  of  theirs,  who  had  some  of 
their  money  in  Liverpool. 

"They  directed  this  correspondent  to  pay,  and  he  virtually 
engaged  to  do  so.  But  he  afterwards  drew  back,  and  refused 
to  pay,  icithoul  ike  pvrttiert  having  done  anything  to  warrant  tht!. 
The  Liverpool  house  hat  not  honoured  the  dfaft  of  Orr  and  Barber, 
and  will  not  do  so.  If  they  had  done  so  teilhout  giving  any 
reaton,  their  conduct  would  probably  have  appeared  more  gla- 
ring. Bat  a  bad  reason  Is  no  better  than  none.  Their  reason 
is,  that  a  forger  cheated  them ;  and  they  compensate  them- 
selves for  this  crime  by  not  fulfilling  their  engagement  to  the 
defenders  in  favour  of  the  pursuers.  Nay,  more— Having  by 
this  crime  got  possession  of  the  letter  of  credit,  they  refuse  to 
deliver  it  up,  and  thus  make  it  Impossible  for  Orr  and  Barber 
to  sign  it 

'■This  ia  what  the  defenders  call  establishing  a  credit  in 

"  They  say  that  they  are  not  responsible  for  forgeries  com- 
mitted on  the  Liverpool  house,  or  for  its  taking  up  had  legal 
positions.  Certainly  they  are  not — at  least  the  pursuers  have 
no  desire  to  make  them  so.  But  if  it  be  true  tuat  they  took 
the  pursuer's  money  on  an  implied  engagement  that  that  house 
would  honour  the  drafts  of  Orr  and  Barber,  1  conceive  that  they 
art  responsible  for  that  house  not  honouring  thete  drajlt,  what- 
ever its  reaton  (not  imputable  to  the  pursuers)  may  lie. 

"  It  is  said  to  be  hard  that  they  should  pay  twice.  And  is 
It  not  equally  hard  that  tbe  pursuers  sbould  not  be  paid  once  f 
Their  double  payment  arises  from  their  letting  the  Liverpool 
Bank  debit  them  with  its  advances  on  the  forgery,  which  they 
need  not  have  submitted  to.  That  bank  bad  no  right  to  take 
credit  for  a  payment  not  made  on  the  draft  of  Orr  and  Barber ; 
and  the  defenders  need  not  have  acknowledged  it 

"  They  do  not  justify  their  correspondent's  conduct,  but  argue 
that  it  is  the  business  of  the  pursuers  to  proceed  against  the 
wrongdoer.  Bat,  in  the  firtt  place,  it  is  positively  slated  by 
the  pursuers  as  a  fact,  thai  in  English  law  they  have  no  title 
to  suo  the  Liverpool  Bank  :  And,  in  the  second  place,  getting 
a  lawsuit  was  not  what  they  contracted  for.  The  refusal  to 
honour  the  drafts  of  Orr  and  Barber,  especially  when  curried 
into  effect  hy  an  illegal  retention  of  the  document,  revives  thu 
obligation  by  the  defenders  to  pay  back  the  money  for  which 
this  abortive  credit  was  given  ;  and  if  they  (the  defenders) 
choose  to  bring  their  correspondent  to  account,  they  may  do  so. 

"The  present  result  is,  that  these  two  between  them,  have, 
got,  and  keep,  Campbell's  money  ;  for  which  he  lias  gut 
nothing  but  an  imitation  to  go  to  taw. 
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"The  whole  of  this  view  proceeds  on  the  principle,  that  the 
defenders  were  not  merely  bound  to  alabliih  a  credit,  but  were 
bound  that  under  this  credit  the  drafts  of  Orr  and  Barber,  if 
presented  in  the  due  course  of  trade,  would  be  honoured  ;  and 
that  the  fact  of  an  illegal  refusal  to  honour,  implies  that  the 
credit  pim  Wtd,  and  whii  h  alone  could  be  meant  to  be  sold, 
iras  not  c*!aliliil#d.     If  this  principle  be  groundless,  this  opinion 

This  day, 

Lord  Juttice-GrneraL — My  former  opinion  In  the  cue  is  still 
further  confirmed  by  those  which  bare  been  returned  to  us. 
The  Union  Bank  having  received  this  money,  it  was  their  duty 
to  make  the  credit  effectual  to  Orr  and  Barber,  and  accordingly 
a  credit  was  established  for  them  with  the  Liverpool  Bank. 
The  credit  is  recorded  in  the  Iiooks  of  that  bank,  and  ready  to 
be  acted  on.  Then  a  pnrty  Mating  himself  to  be  authorised 
by  them,  and  who  de/acUi  was  their  clerk,  and  who  had  been 
left  in  charge  of  the  business  by  them,  comes  to  the  bank  and 
demands  payment  on  a  cheque  bearing  to  be  signed  by  them. 
So  fur  as  the  Dnion  Bank  was  concerned,  the  matter  was  con- 
cluded by  their  getting  the  credit  established.  But  this  action 
is  brought  against  them— and  a  very  extraordinary  proposition 
it  seems,  that  it  is  against  the  bank  their  claim  lies.  From 
the  moment  we  got  at  the  facte,  1  could  see  no  ground  for  lia- 
bility on  their  part.  There  was  no  fault  or  malfeasance  on 
their  part.  Ou  the  contrary,  they  did  their  duty  to  the  letter. 
As  to  what  was  said  abont  the  English  law,  that  the  pursuers 
could  not  proceed  against  the  English  bank,  we  moat  leave 
that  out  of  the  question.    We  have  nothing  to  do  with  that. 

Lord  FuOtrlon. — When  the  case  was  previously  before  us,  I 
gave  my  opinion  at  considerable  length  in  conformity  with 
your  Lordship,  and  accordingly  I  do  not  repeat  my  views  now. 

Lord  I  'uainghane. — I  must  own  that  the  present  case  appears 
to  uie  now  to  stand  in  a  different  situation  from  what  it  did 
when  it  wrg  formerly  before  ui,  and  before  myself  at  first  aa 
Ordinary. 

In  the  previous  stages,  the  strongest  allegations  were  made 
that  the  pursuers,  the  party  said  to  be  defrauded,  had  no  mode, 
under  ttie  law  of  England,  by  a  hivh  they  could  successfully  sue 
ttie  District  Bsnk  in  Liverpool,  who,  as  the  pursuers  state,  had 
paid  the  contents  of  the  letter  of  credit  on  a  lorged  receipt. 
Ttie  allegations  of  the  pursuers,  on  that  point,  on  record,  were 
explicit.  They  stated,  article  6,  that  "they  were  advised,  that 
although  the  Manchester  and  Liverpool  District  Banking  Com- 
pany wuuld  be  ultimately  liable  for  any  loss  sustained,  yet,  aa 
(here  was  no  evidence  of  that  banking  company  having  ever 
consented  to  hold  any  money  for  Orr  and  Barber,  and  as  there 
was  no  privily  of  contract  between  them  and  Messrs.  Orr  and 
Burlier,  an  action  should  not  be  brought  by  them'  against  that 
bunking  tumpimv." 

Assuming,  as  I  thought  myself  bound  to  do  in  the  prelimi- 
nary stages,  the  law  of  another  country,  as  espreisly  averred, 

before  English  counsel,  to  have  the  la*  of  England  authorita- 
tively ascertained  on  the  point  in  dispute  [—  as,  if  the  action 
were  at  uuce  dismissed  in  this  Court,  and  if  the  pursuer*'  state- 
ment as  to  the  requirements  of  the  law  of  England  bad  been 
correct,  the  pursuers  would  have  heen  exposed,  between  the  law 
of  the  two  countries,  to  a  great  loss  without  a  remedy.  This, 
I  believe,  was  also  the  view  of  our  lamented  brother  Lord  Mac- 
kenzie, who  then,  as  I  understood,  concurred  with  me  in  opinion. 

But  on  perusing  the  revised  minutes  lodged  in  pursuance  of 
the  order  of  Court  in  January  1851, 1  And  enough  to  satisfy 
me  that  the  law  of  England  does  not  stand  as  averred  by  the 
pursuers.  The  authorities  quoted  in  these  minutes  conclusively 
support  the  defenders'  pleas  on  different  grounds.  In  particu- 
lar, the  caae  of  Warwick  v.  Noah*,  (Ftdkt't  Cases,  p.  67),  thews 
that  parties  in  England  delivering  a  bill  for  value  lo  an  oueruu* 
p  rchaser,  aud  which  is  despatched  by  post,  lo  a  third  party, 
in  terms  of  hia  request,  is  nut  responsible  for  the  contents  of 
tlie  bill,  if  it  is  lost  or  embedded  ; — and  the  case  of  Jo/noon  f. 
Wiudlt,  (3  Bing.  N.  Cases,  p.  2S5),  tried  before  Chief-Justice 
Tindal,  proves  the  excuse  set  up  here  for  not  bringing  the  ac- 
tion in  England,  against  the  parties  who  committed  the  wrong, 
(if  any  was  committed),  (hat  a  suit  could  not  be  maintained  in 
England  against  the  District  Rank,  for  want  of  the  bill,  is  alto- 
gether groundless. 

Now,  looking  on  (he  present  as  a  case  of  mandate  or  nbliga- 
tiou  iu  mercantile  business,  I  am  of  opinion  that  this  is  a  case 


juris  gmtitm,  and  depends  on  the  law  of  trade  generally,  sal 
not  on  any  point  peculiar  to  our  municipal  system.  It  tu,  i:  u 
believed  to  be  (he  custom  of  the  Supreme  ( jjurte  both  iA  Eng- 
land and  Scotland,  from  the  obvious  policy  of  making  (he  to 
of  trade  the  same  over  the  w  hole  empire,  to  admit  authoriutitc 
precedents  in  each  country,  of  intelligible  aud  clear  imp*:, 
without  seeking  the  aid  of  foreign  counsel- 
In  these  circumstances,  1  cannot  now  sustain  the  pw:i 
action  directed  against  (he  defender*  alone.  Tlieir  eu.ijai.-t  in 
every  part  of  the  transaction  libelled  on  having  been  uUu«k--t 
and  unexceptionable,  an  action  cannot  be  admitted  sssu<n: 
them,  when  the  parties  alleged  to  have  been  chit- fly  in  fault  a 
paying  on  a  forged  receipt,  are  not  sued,  though  aniens  tie  i: 

Lord  Ivory. — I  concur  with  the  majority  of  tlie  Court,— ui 
have  no  hesitation  whatever  about  tlie  caae.  Aa  well  mi:  I 
the  assignee  of  a  bond,  where  tlie  assignation  bad  been  ilu.i 
intimated  and  recognized  by  the  debtor,  attcmi-t  to  till  b.t 
upon  his  cedent,  where  payment  had  been  obtained  to  iad 
assignee's  prejudice,  under  a  forgery  of  his  name ;  or  u  aul 
might  the  indorsee  of  a  bill  duly  accepted,  fall  back  upon  tt-s 
drawer,  where  payment  had,  on  a  similar  forgery,  been  dUii* 
ed  from  the  acceptor, — as  that  the  party  in  whose  favour  I* 
letter  of  credit  was  bere  conceived,  should  be  allowed  to  till 
back  upon  tlie  bank  with  whom  that  letter  of  credit  origuutcl. 

The  pursuers  have  mistaken  their  remedy — that  rented)  i«. 
at  all  events  in  the  Orst  instance,  against  the  English  bauk.U 
have  made  payment  on  the  faith  of  the  forgery.  Aa  io  a  outfit 
with  (asm,  the  forgery  gives  no  title.  And  1  can  hardly  cvs- 
celve,  what  doubtless  has  been  stated,  {(hough  aa  yet  with-su 
anything  for  the  Court  to  rest  upon  aa  evidence),  that  tlie  £  it- 
lish  law  affords  no  remedy  ;  on  the  contrary,  if  I  had  bna 
enabled,  or  were  at  all  entitled,  to  come  to  any  condusiun  ■ 
regards  (lie  law  of  England,  the  case  of  Wiudlt  appears  vi  si 
conclusive  of  the  reverse.  No  doubt,  without  puasusioa  1 
the  document,  a  direct  action  for  payment  may  nut  lie.  B-ji 
dues  tnxKr  for  recovery  of  tlie  document,  m  respect  that  lor?' ■< 
give*  no  title,  not  lie?  And  the  document  once recovered,  «t.t 
defence  could  the  English  bank  then  oppose,  to  an  actiou  M 
payment?  But  stand  this  question  oi  English  law  as  it  tint  I 
sun,  in  reference  to  our  own  law,  satisfied,  that  aithout  the  ce- 
ment,— and  not  only  without,  but  that  document  in  (lie  hair!*  if 
a  party  standing  upon  it  aa  a  valid  voucher  of  payment,  —  *' -ret 
for  payment  does  not  lie  here,  at  least  in  the  first  InstiKa 
against  the  Union  Bank— more  than  It  i*  laid  not  to  lie  in  £i:- 
land  against  the  Liverpool  Bank.  While  the  latter  h.,U  [--.-- 
siun  o(  the  document,  they  are  in  a  position  to  insist  *t*  credit" 
of  the  Union  Bank.  And,  accordingly,  they  have  cliarged  (u  i'- 
debitol  tbatbauk,  as  In  account,  the  whole  proceed*  ol  Car  lit:  .- 
of  credit.  Shall  the  Union  Bunk  be  compelled  to  pay  tout: 
Or,  having  already  paid,  or  settled  ou  ttie  footing  ol  paytae- ' 
with  the  Liverpool  Bank,  shall  they  have  thrown  upon  ih-s 
the  burden  of  a  litigation  *  ith  this  last  party,  who  i-taad  up  t 
their  right  111  stand  upon  the  payment  made  by  themselves  i 
maintain  (he  tiami  quot  1  see  nothing  in  the  circuit) -tan cti  '■> 
Warrant  placing  the  defenders  in  this  position  of  disadvantage- 
least  of  all,  in  an  action  to  which  the  English  Utuk  has  * 
even  been  called  as  a  party,  and  where  no  decree  (hat  cm  -i 
pronounctd,  will  of  course  avail  Uie  defenders  against  that  par; 

The  Court  pronounced  the  following  interlocutor: — 

"  In  conformity  with  the  opinions  of  tbe  majority  of  tia 
whole  Judge*,  recul  the  interlocutor  of  the  Lord  OnEniry 
dated  20th  June  1848,  nustoin  toe  defences,  tissoiliic  the  •!.£. 
den,  and  decern  :  Find  the  defenders  entitled  to  thUi  u 
penses  ;  appoint  an  account,"  &c 

Lord  Ordinary,  Cuningbjune. — Ad.  Dean  (Anderson),  S  ', 
Campbell;  John  Martin,  W.S.  Aocut.—AU.  atarabalL  In-i -. 
Wood;  Andersonsaud  Wood,  W.S  Agtntt.—W .(JkiL-^V  L..T 

2d  February  1852. 

Hioh  CockT  or  JUBTIC1A»T.* 

No.  117.— H.  M.  Adv.  v,  Elizabeth  MTVu-tei 


*  Lord  Justice-Clerk,  aud  Lord*  Cockbum  and  Wood. 


1851] 


IS  THE  OO0HT  OP  SESSION   d». 


W,  fraud,  and  wilful  imposition,  aggravated  by  prtvictut  con- 
ricfibn  of  twindling,  and  faiirhood,  fraud,  and  leilful  impoxi- 
tvm.—i!  vat  objected  that  the  aggravation  iraa  not  rtlwantly  laid, 
a  it  far  at,  tuMIt  the  indictment  on  tchich  the  prcviout  conviction 
pnorded  had  only  one  minor  proportion,  and  there  vert  tiro 
dago  in  lie  major,  it  lea*  impoitibtt  to  maintain  that  the  panel 
Ui  hem  coneiettd  of  both, — at  any  'rati,  at  it  did  not  appear  of 
riieh  crime  the  had  been  convicted,  there  vat  a  fatal  ambiguity, — 
Objection  repelled;  and  observed.  That  "  tunnelling"  it  not  a 
proper  nomen  juris,  and  thould  not  bo  tutd  in  indictmtnii,  the 
praferterm  being  "faliehood,  fraud,  andwUful  imposition." 

The  panel  was  charged  with  "  swindling,  as  also  false- 
hood, fraud,  and  wilful  imposition,  especially  when  com- 
mitted bj  a  person  who  has  boen  previously  convicted 
of  swindling,  and  falscho (id,  fraud,  and  wilful  imposition." 

J.  Shaw,  for  the  panel,  objected,  that  the  aggravation 
of  previous  conviction  could  not  be  sustained,  in  respect 
of  ambiguity.  The  indictment  on  which  the  previous 
conviction  proceeded,  was  one  which  charged  both  crimes 
b  (he  major,  bat  had  only  one  minor  proposition.  The 
conviction  was  stated  to  be  for  both  crimes ;  but  that 
wold  not  be,  since  there  was  only  one  minor  proposition. 
Bat,  it  any  rate,  if  the  conviction  were  only  of  one — 
■opposing  the  panel  here  to  be  convicted  only  of  one — 
taw  could  it  be  known  whether  the  previous  conviction 
applied? 

UtJJtttiee  Clerk.— The  panel  might  have  been  convicted  of 
both  Crimea] 
She  was  found  guilty  on  her  own  confession. 

Lord  Wood  — She  must  have  pleaded  guilty  to  both,  then. 
fieri  both  crimes  ate  charged,  and,  if  both  are  proved,  then 
**  iflrfavation  will  apply  to  both. 

LKiJattict-Clerk. — We  must  assume  the  former  confession 
loins  been  correct,  and  that  the  panel  was  duly  convicted 
of Wk  crimes.  No  doubt,  she  is  not  to  be  convicted  of  two 
crimeion  the  same  facte,  but  still  she  may  be  guilty  of  two 
rriaitt  under  such  an  indictment  as  is  here  produced, — if,  in- 
dnti,  there  were  two  dimes  here.  But,  in  troth,  I  do  not 
"fij  well  know  the  meaning  of  the  term  '  swindling.'  What 
:i  il  but  falsehood,  fraud,  and  wilful  imposition  t  And  though, 
in  the  case  of  Ball  iu  178fl,  the  term  was  used,  it  was  disused 
again  for  s  long  time  thereafter.  I  do  not  see  why  it  should 
l»  introduced  now,  or  in  future.  I  think  it  would  be  better 
Mt  to  use  it  It  is  not  a  term  properly  known  in  law,  but  is 
jtut  the  popular  term  for  what  in  law  is  styled  falsehood,  fraud, 
tad  wilful  imposition. 

Objection  rtpcUed. 

The  panel  pleaded  guilty  to  the  3d,  4th,  and  6th 
'targes,  and  was  sentenced  to  transportation  for  7  years. 


3d  February  1852. 

Fiest  Divisio*. 

N'o.  118. — Jons  Fothhisohah,  Pursuer,  v.  Thomas 

Salton,  Dejemkr. 

Trort-  -Expenses — One  of  Ilea  truitret  paid  the  trutl-Jundi  over  to 
kit  to  twite*,  and,  in  retpeet  of  the  latter  I  delay  in  toinding  up  the 
trial,  the  former  raited  a  procett  of  count  and  reckoning  againit 
km,wilh  content  of  one  of  the  benefiaariei.  In  Ml  action,  the  puf- 
fer obtained  an  order  for  eoniigratio*.  The  contenting  beneficiary 
■ilMrew  Jit  eoreufrMe*,  tie  oily  other  beneficiary  never  hating 
oMtMari  to  the  poeredina.  The  purifier  then  declined  to  iniitt 
farther.  A  mulHplcpoindtng  veil  alto  railed  in  name  of  the  (>ui- 
tt,  inivat  eo-j-ined  nith  the  count  and  re,  turning.  In  tke  lot- 
to, tit  Laid  Ordinal  y  found  neither  party  entitled  to  experaet. 
The  to-tnu'tc  afteneardi  became  baakn.pt.  I->  a  leelaiming  note, 
•*«*  wot  mptud  by  til  beneficiaries  alone,  the  pursuer  (truer ee ) 
ftnfMM,  i™  at  us  proceeding!  againtt  Ait  co-trvttee  had  been 
for  til  benefit  of  tru  tnat,  and  as  he  could  not  recoi  er  the  mMM 
<f  &imptooudingt  by  ronton  of  Hi  co-truttee'i  bankruptcy,  he  icat 
SsltWtt  tmm  Ihsi  end  of  the  trutt -fundi.     Note  refuted,    -the 
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Court  holding,  thai  titers  mat  room 

plying  the  general  rule,  that  a  truite 

truttee,  at  the  expenu  of  the  trutt. 

The  question  raised  by  this  reclaiming  note  was,  whe- 
ther Fothringham,  who  was  a  trustee  of  the  late  John 
Somerville,  was  entitled  to  recover,  out  of  the  trust- 
funds,  the  expense  of  a  count  and  reckoning  raised  by 
him  against  his  co-trustee  Walton,  in  the  following,  cir- 
cumstances. 

The  truster,  John  Somerville,  died  on  19th  March 
1816.  He  was  a  farmer  near  Innerleithen,  and  left  two 
trustees  to  manage  his  estate — viz.  Thomas  Salton  and 
the  pursuer  John  Fothringham.  The  two  beneficiaries 
were  his  stater  Margaret  Somerville,  and  his  nephew 
Thomas  Somerville. 

The  trustees  thought  it  right  to  renounce  the  lease 
held  by  the  deceased,  which  they  accordingly  did  in 
1847.  The  defender  Salton  took  the  principal  charge 
of  the  trust-affairs;  and  there  appeared  to  be  due  by 
him  a  balance  of  ,£382:8;10J.  It  appeared  that  a 
sum  of  £320: 19:7  had  been  placed  in  his  hands  by  the 
pursuer,  being  the  proceeds  of  a  roup  of  farm-stocking, 
&c.  which  had  been  conducted  by  the  pursuer. 

Salton  having  delayed  to  wind  up  the  trust,  Fothring- 
ham wrote  several  letters  to  him  on  the  subject,  and, 
among  others,  the  following  on  2d  January  1849: — 

"  There  is  a  large  amount  of  funds  in  your  hands  which  I 
must  have  accounted  for,  and  It  is  proper  for  all  parties  Unit 
this  be  done  immediately,  and  yonr  accounts  adjusted  ;  and 
I  have  now  to  give  you  this  formal  intimation,  that  if  the 
money  is  not  deposited  in  bank,  in  our  Joint  names  before  the 
end  of  this  week,  I  will  raise  an  action  of  count  and  reckoning 
against  you  in  the  Court  of  Session. — 1  am,"  &c. 

Accordingly,  on  2d  February  following,  the  pursuer 
raised  an  action  of  count  and  reckoning  against  his  co- 
trustee. But,  before  doing  so,  he  obtained  the  follow- 
ing letter,  addressed  to  his  agents  by  Miss  Somerville, 
one  of  the  beneficiaries: — 

u  Of  ntlemi  'n— I  hereby  authorise  an  d  cm  no  wer  you  to  raise  and 
prosecute,  before  the  Lords  of  Council  and  Session,  Mich  fiction 
or  proceedings  as  may  be  necessary  for  securing  my  interests 
under  the  deed  of  settlement  executed  by  my  deceased  brother, 
Mr.  John  Somerville,  farmer,  Innerleithen,  against  his  trustees, 
or  any  of  them.  Should  Mr.  Fothringham,  as  one  of  the  trus- 
tees, conjoin  with  me  in  such  proceedings  against  the  other 
trustee,  you  will  please  act  accordingly. — I  am,"  4c. 

On  2d  June,  Miss  Somerville  wrote  the  following 
letter  to  Fothringham : — 

-tleor  Sir — When  you  asked  me  to  sign  my  name  to  a  docu- 
ment, some  time  ago,  in  your  office,  you  did  not  explain  to  mo 
that  it  was  to  authorise  youto  raiseactionin  my  name  against 
Mr.  Salton,  trustee  along  with  you  on  my  brother's  estate.  I 
would  not  have  approved  of  such  a  proceeding,  as  I  bold  you 
both  liable  for  my  share  of  the  residue,  and  do  not  wish  to  mix 
myself  up  with  your  disputes.  I  now  understand  that  my 
name  has  been  used  in  an  action  before  the  Court  of  Session.  I 
require  you  immediately  to  desist  proceeding  therein  in  my 
name  further,  and  I  hereby  withdraw  all  appearance  in  the 
said  action. — lam,"  &c. 
To  which  Fothringham  made  the  following  reply: — 

"  Madam — 1  have  received  a  letter  with  your  signature, 
Laving  reference  to  the  affairs  of  yonr  late  brother,  which  I 
observe  Is  in  the  handwriting  of  Mr.  Bathgate,  the  agent  for 
Mr.  Salton.  It  appears  to  me,  from  the  terras  of  that  letter, 
that  you  don't  sufficiently  comprehend  its  contents,  and  I 
therefore  take  the  liberty  of  enclosing  you  a  copy  oi  it,  and 
yon  will  be  thereby  enabled  to  judge  of  my  surprise  at  the  re- 
ceipt of  such  a  document  having  your  name.  1  have  no  per. 
sonal  interest  in  the  matter  of  yonr  brother's  estate;  and  un- 
less from  yonr  own  Importunity,  and  that  of  the  other  residuary 
legatee  Mr.  Somerville,  1  might  not  have  lieen  necessitated  In 
urging  Mr.  Salton  to  an  immediate  accounting  Do  not,  how. 
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mr,  allow  yourself  to  be  mistaken.  I  im  determined  that 
this  mnttpr  shall  be  gone  about  in  a  business  manner ;  and  If 
you  now  bare  changed  your  mind,  and  are  Inclined  to  give 
Mr.  Salton  delay,  you  may  use  your  own  discretion.  In  any 
view,  your  mandate  to  Messrs.  Clasou  and  Clark,  granted  as  it 
was  in  the  most  bona  fide  manner,  will  moat  undoubtedly  be 
held  binding  to  this  date,  bnt  I  shall  forward  your  letter  to  those 
gentlemen.  I  do  not  pretend  to  know  the  motives  which 
have  induced  you  to  sign  the  letter  I  have  received;  but  if 
you  and  Mr.  Salton  and  Mr.  Somerville  are  agreeable,  I  shall 
meet  willingly  give  up  the  whole  estate  to  Mr.  Salton,  upon 
receiving  your  discharge  and  that  of  Mr.  Somerville,  and  yon 
ran  then  deal  with  Mr.  Salton  as  to  you  may  seem  proper. 
In  the  meantime,  I  have  the  satisfaction  of  knowing,  that  the 
Court  of  Session  have  repelled  Mr.  Balton's  dilatory  defences, 
and  have  ordered  him  to  consign  tbe  money. — I  am,"  Ac. 

On  5th  June,  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor : — 

"  Ordains  the  defender,  within  ten  days,  to  consign  in  the 
British  Linen  Company's  Bank  the  sum  of  £882 : 8 :  IM  ster- 
ling, stated  in  the  defences,  and  that  npon  a  receipt  taken 
jointly  in  favour  of  tbe  pursuer  John  Fothringham,  and  the 
defender :   Appoints  said  receipt  to  be  lodged  in  the  clerk's 

On  let  November  following,  Fothringham  raised  a 
multiplepoinding  in  his  own  name,  and  in  that  of  his  co- 
trustee, to  which  the  beneficiaries  were  made  parties. 

No  farther  proceeding  was  taken  by  Fothringham 
in  the  count  and  reckoning,  which  was  conjoined  with 
the  multiplepoinding. 

On  21st  December  1850,  the  Lord  Ordinary  pro- 
nounced an  interlocutor  in  the  conjoined  processes,  con- 
taining, inter  alia,  the  following  finding: — 

"In  the  process  of  count  and  reckoning,  finds  It  unneces- 
sary to  pronounce  any  interlocutor  on  the  merits,  in  respect 
the  pursuer  Mr.  Fothringham  has  declined  to  insist  farther 
therein  :  Finds  no  expenses  due  to  either  party  in  the  said 
process,  and  decerns  accordingly." 

The  note  to  this  interlocutor  contained  the  following 
passage: — 

"  As  between  Mr.  Fothringham  and  Mr.  Salton,  the  pursuer 
and  defender  in  tbe  process  of  count  ami  reckoning,  it  appears 
to  the  Lord  Ordinary  that  there  have  been  faults  on  both  sides. 
If  tbe  pursuer  was  somewhat  precipitate  in  raising  such  an 
action  against  his  co-trustee,  St  is  impossible  to  justify  the  de- 
fender in  resisting  consignation  of  the  admitted  balance  of 
trust  funds  in  his  possession  ;  and,  therefore,  as  It  seems  agreed 
on  all  hands  that  the  action  is  to  proceed  no  farther,  ft  has 
been  thought  reasonable  that  each  party  should  pay  his  own 
expenses, — the  pursuer,  as  having  demanded  too  much, — tho 
defender,  as  having  conceded  too  little." 

Salton  became  bankrupt  in  the  course  of  1851. 
In  these  circumstances,  Fothringham  reclaimed  against 
the  finding  of  the  Lord  Ordinary,  by  which,  in  tho  count 
and  reckoning,  no  expenses  were  found  due  to  either  party. 
He  contended,  that  the  proceedings  taken  by  him  had 
been  for  the  benefit  of  the  trust, — that  he  had  thereby 
saved  the  trust-funds  from  Saltan's  bankruptcy, — and 
that,  as  he  could  not  recover  his  expenses  from  Salton, 
who  had  become  bankrupt,  he  was  entitled  to  get  them 
out  of  the  trust-estate. 

The  reclaiming  note  was  opposed  by  the  beneficiaries 
alone.     They  contended,  that  this  was  a  case  for  apply- 
ing the  rule,  that  a  trustee  is  not  to  litigate  with  bis  co- 
eat  the  expense  of  the  trust-estate. 

—I  have  no  difficulty  in  coming  to  the 

Sclent  grounds  In  law  havs  been  urged 

te  liable  for  these  expenses.     It  would 

dangerous  precedent,  to  hold,  that  whenever 

,  ._  ^  y^  jjpgngg  of  ftny  nutation 


would  not  have  been  for  finding  him  liable  in  the  expenses  of 
the  count  and  reckoning.  But  as  he  is  not  now  before  us,  I 
am  not  for  making  these  expenses  a  charge  against  the  trust- 
estate. 

Lard  Fttlltrton. — The  only  medium  upon  which  such  a  chum 
as  the  present  could  have  been  urged,  would  have  been,  that 
this  party  should  have  been  found  entitled  to  expenses,  and 
should  have  been  unable  to  recover  them  from  Salton  in  coin?- 
quence  of  the  latter's  bankruptcy.  But  he  has  not  obtained 
any  Biich  judgment ;  Salton  is  not  here.  But  farther,  it  doa 
not  follow,  that  because  Salton  might  have  been  liable  as  in  ■ 
qncstion  with  Fothringham,  therefore  the  trust  estate  is  liable. 
Much  of  the  expense  which  has  been  incurred  has  arisen  from 
Fothringham 'e  own  conduct  He  paid  tbe  money  ower  to  Sal- 
ton ;  so  that  the  question  was  only  one  between  tbes*  trustees 
themselves.  Miss  Somerville  justly  wrote  saying  that  she  heU 
them  both  liable. 

Lord  Ctaanghcmt. — On  considering  this  record  and  produc- 
tions, I  was  Inclined  to  think  that  Mr.  fotbringbjun,  she  re- 
claimer, had  not  been  well  used, — that  the  expenses)  incurred 
by  him  were  absolutely  necessary  for  securing  tbe  trust-  funda, 
and  that  there  had  been  an  excess  of  litigation  after  consjgaa- 
tion,  which  was  imputable  to  the  respondents.  Tbe  ajnoont 
of  litigation  is  incomprehensible;  but  if  the  Court  think  M: 
Fothringham  at  all  In  fault  for  it,  the  interlocutor  under  review 
would  be  well  founded. 

Lord  Ivory.— I  agree  with  the  majority.  We  are  here  exclu- 
sively in  the  process  of  count  and  reckoning.  The  mnltiple- 
poindlng  has  been  disposed  of,  and  the  result  of  it  ia  wholly  b 
Fothriugham's  favour.  All  he  asked  in  that  process)  wat  s 
decree  of  exoneration,  which  bo  duly  obtained. 

Now,  as  to  the  count  and  reckoning,  it  has  been  considered 
as  between  Fothringham  and  Salton  ;  and,  as  between  thru, 
Fothringham  has  not  been  found  entitled  to  expenses).  Bel 
uo  finding  has  been  made  on  this  subject  against  the  tnst 
estate  or  against  the  beneficiaries ;  nor  did  the  summons  var- 
iant any  such  finding.  Technically,  this  would  have  been* 
sufficient  answer. 

But  besides  this  technical  answer,  I  agree  with  your  Lord- 
ships on  the  merits.  Fothringham  receives  a  large  portion  of 
tbe  trust-money  into  his  own  hands,  and  this  money  he  pen 
over  to  his  co-trustee.  He  thereupon  finds  hi-  " 
insecure.  In  respect  of  his  own  intromission. 

to  end,  the  process  Is  one  between  these  twL 

think  Fothringham  not  entitled  to  these  expenses,  e< 
a  demand  were  technically  competent. 

The  Court  adhered. 

Lord  Ordinary,  Dundrennan  —  Act.  Penney;  Clstton  asd 
Clark,  WS.  Agent:— Alt.  G.  Bell,  Fattison;  John  Biaset,  S.S.C. 
Agent.— W.  CUrk.— (F.H.) 

3J  February  1862. 

Second  Division. 

No.  119. — William  Rbiu,  die,  SmpenrJert,  v.  Jon 

Maxwell,  (fee,  Respondent*. 


and  Interdict — Should  any  deception  occur  in  (At  m       ., 

a  tnut-ettote, — at,  for  inttamx,  in  (Ae  procuring  the  raijnirB™,  t> 

attumptim  of  new  truitett.—lhc  Cart  may  inttrpate  oswf  jmnw 


This  was  a  note  of  suspension  and  interdict  reported 
by  the  Lord  Ordinary  on  the  Bills  (Cowan),  ia  which 
the  suspenders,  two  of  the  testamentary  trustees  of  tat 
late  Mrs.  Bethuue  Monaco  of  Naughton,  applied  for 
suspension  and  interdict  against  certain  resolutions  of 
the  respondents,  their  co-trustees,  at  a  meeting  at  which 
the  respondents  resolved  to  accept  of  the  resignation  of 
another  trustee  who  was  not  a  party  to  the  proceeding), 
and  also  to  assume  two  additional  trustees,  in  the  exer- 
cise of  powers  given  by  the  settlement.  The  suspender! 
alleged,  that  the  trustee  whose  resignation  had  been  ac- 
cepted had  signed  a  deed  of  resignation  trusting  to  one 
of  the  respondents  signing  it  along  with  him,  who,  it  was 
alleged,  had  verbally  intimated  his  intention  of  doing  a>. 
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IN  THE  COURT  OF  SESSION,  Ac. 


and  who  ought  not,  in  fairness,  thereafter  to  hare  taken 
anj  step  in  the  trust-administration,  at  least  not  one  so 
important  as  the  assumption  of  other  trustees ;  that  the 
additional  trustees  proposed  were  objectionable  on  the 
ground  of  the  interest  of  their  family  in  an  entail  of  the 
trust-estate,  in  regard  to  which  peculiar  discretionary 
powers  were  conferred;  and  that,  in  the  whole  proceed- 
ing!, the  object  of  the  respondents  had  been  to  give  en 
undue  preponderance  to  the  members  of  that  family,  to 
the  subversion  of  the  original  constitution  of  the  trust 
u  framed  by  the  deceased  herself. 

The  respondents,  on  the  other  hand,  alleged  that  their 
sole  object  in  proposing  the  assumption  of  additional 
trustees  was  to  provide  a  majority  independent  of  the 
suspenders,  the  factor  and  the  law-agent,  who,  it  was 
alleged,  had  personal  interests  adverse  to  the  beneficia- 
ries; that  they  had,  accordingly,  extrajudicially  offered 
to  concur  in  the  assumption  of  any  other  unexception- 
able parties,  in  lieu  of  the  individuals  proposed  at  the 
meeting  in  question,  to  which,  however,  the  suspenders 
had  declined  to  agree ;  and  that  both  the  suspenders  and 
the  gentleman  who  bad  resigned,  had  been  throughout 
perfectly  aware  of  their  views  and  intentions. 

At  advising,  it  was  stated  from  the  bench  by  three 
of  the  Judges,  that  in  the  administration  of  trusts,  and 
more  especially  in  matters  of  such  importance  as  the 
resignation  and  assumption  of  trustees,  it  was  essential 
that  there  should  be  ample  opportunity  for  deliberation, 
that  the  greatest  openness  should  exist  in  the  communica- 
tions of  co-trustees,  and  that  if  the  contrary,  or  any  un- 
fairness or  deception,  or  attempt  to  carry  anything  by 
surprise,  should  appear,  the  Court,  in  the  exercise  of  its 
equitable  jurisdiction,  would  interpose  to  provide  a 
remedy  by  way  of  interdict. 

Upon  the  legal  questions  raised  in  the  case,  it 
appearing  that  the  Judges  were  equally  divided  in  opi- 
nion, the  Court  adopted  the  suggestion  of  Lord  Cock- 
barn,— to  pass  the  note,  with  the  view  of  having  the 
facts  more  fully  investigated  before  deciding  the  merits. 

Lord  Ordinary,  Cu\rnn.—Act.  Inglis,  Monro ;  Baxter  aud 
M-Doogall,  W.S.  Agent:— AU.  Dean  of  Faculty  (Anderson), 
Boca;  Hubert  Hainan*,  W.S.  AgtnL 

80J  February  1852. 
Second  Division. 
No.  120. — A.  W.  Dickson  and  others,  Pursuers,  v. 
Jamba  Dickson  of  Chatto,  Defender. 
Entail — Provisions  to  Younger  Children — Clause — Constrnc- 
tlon — A  deed  of  entail,  containing  a  destination  to  the  institute 
rod  At  heirs  malt  of  his  body,  wham  failing,  to  another  party  and 
the  heirs  malt  of  his  body,  whom  failing,  to  A.  D.,  uAthout  any 
motion  of  hcin,  whom  fasting,  to  various  other  persons, — empow- 
ered the  heirs  of  entail,  on  their  succeeding  to  tht  estate,  to  grant 
bands  of  provision  "to  their  younger  children  other  than  the  heir 
in  the  taut  lands  and  estate."     A.  D.  having  succeeded,  granted  a 
bond  of  provision  in  favour  of  his  ton  and  daughter.     It  having 
bum  decided  that  the  son  could  not  be  considered  as  a  younger 
child  other  than  tht  heir,  and  that  the  provision  quoad  him  mas 
invalid — Held  that  the  provision  to  the  daughter  fell  to  be  disposed 
tfm  the  tarns  principle,  and  that  it  also  has  invalid. 

Conclusion  of  case  reported  ante,  vol.  xxiii.  p.  600, 
which  see  for  terms  of  deeds. 

The  Late  Walter  Dickson  executed  an  entail  of  the 
estate  of  Chatto,  by  which  he  destined  it  first  to  his 
nephew  Archibald  Dickson,  as  institute,  and  the  heirs- 
male  of  Ida  body ;  whom  failing,  to  George  Dickson,  his 
nephew,  and  the  heirs-male  of  bis  body ;  whom  failing, 


to  another  nephew,  Andrew  Dickson,  and  the  heirs-male 
of  his  body;  whom  failing,  to  Captain  Archibald  Dick- 
son, also  my  nephew,  second  son  of  Archibald  Dickson, 
Esq.  of  Housebyres;"  whom  failing,  to  various  other 
persons, — omitting,  in  the  case  of  Captain  Archibald 
Dickson,  any  mention  of  heirs. 

The  deed  of  entail  contained  a  general  clause  empow- 
ering the  heirs  o'f  entail,  on  their  succeeding  to  the 
estate,  to  grant  bonds  to  "  their  younger  children  other 
than  the  heir  in  the  said  lands  and  estate,  for  payment 
of  competent  provisions  to  them,"  which,  in  the  case  of 
one  child  other  than  the  heir,  was  to  be  two  years'  rent, 
in  the  case  of  two  children,  three  years'  rent,  and  in  the 
case  of  three  or  more  children,  four  years'  rent. 

Archibald  Dickson  having  succeeded  to  the  estate, 
executed  a  bond  of  provision  in  favour  of  the  pursuers, 
his  two  children,  Archibald  William  Dickson  and  Har- 
riet Isabella  Dickson,  to  the  amount  of  three  years'  rent. 

This  was  an  action  against  the  heir  of  entail  in  pos- 
session, for  payment  of  the  bond. 

The  defender  pleaded,  that  the  pursuers  were  not 
"  younger  children  other  than  the  heir,"  and  that  the 
bond  in  their  favour  was  therefore  invalid,  as  being 
ultra  vires  of  Archibald  Dickson. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  Sustains  the  defence*  for  James  Dickson,  Esq.  of  Chatto, 
In  so  far  as  regards  the  claim  of  the  partner  Archibald  William 
Dickson,  and  to  that  extent  assoilzies  him  from  the  conclusions 
of  the  action,  and  decerns ;  and  appoints  the  case  to  be  farther 
heard  with  reference  to  the  claim  of  the  trustees  of  the  deceased 
Harriet  Isabella  Dickson." 

The  pursuer  reclaimed  ;  but — 

The  Court  adhered. 

Thereafter,  counsel  having  been  beard  on  the  claim 
of  the  daughter, — 

Lord  Justice  Clerk. — I  have  again  considered  this  case  in 
reference  to  the  case  of  the  sister.  But  I  am  unable  to  And 
any  ground  which  can  take  her  case  out  of  the  principle  and 
necessary  application  of  the  judgment  which  we  have  pro. 
nounced  on  the  reclaiming  note  fot  her  brother.  A  younger 
child  other  than  the  heir  in  the  lands,  she  is  not,  for  there  in 
no  elder  child — no  child  at  all — of  her  father  who  is  to  suc- 
ceed. Hence  she  U  not  a  younger  child  of  her  father's,  other 
than  the  heir  in  the  lands. 

I  do  Dot  feel  myself  at  all  hampered  in  the  construction  of 
this  particular  deed,  by  the  general  rule  adopted  universally 
as  the  true  meaning  of  all  entails  expressed  with  general 
clauses  for  provisions  to  younger  children.  It  Is  fixed,  that 
this  enables  an  heir  hating  no  eon  who  is  to  succeed,  to  pro- 
vide for  daughters — as  well  as  for  daughters  older  than  the 
son.  This  baa  come  to  be  the  settled  construction  of  entails 
expressed  in  general  terma  Whether  this  will  hold  in  this 
particular  entail,  containing  an  unusual  phraseology  in  such 
a  case,  is  not  the  point  which  occurs  now,  and  on  which  I  re- 
serve my  opinion,  as  It  may  very  possibly  arise  on  another 
occasion.  I  hare  only  to  Interpret  the  clause  in  question  in  a 
case  in  which  alt  the  children  of  the  deceased  are  specially, 
and  of  design,  omitted  in  the  destination. 

Lord  Medayn  concurred. 

Lord  Cockburn. — I  take  the  same  view.  We  cannot  make 
any  difference  between  the  case  of  the  sister  and  that  of  the 
brother. 

Lord  Murray. — I  have  some  difficulty.  The  point  is,  to  as. 
certain  what  is  the  meaning  of  the  clause  of  power ;  and  I 
lake  the  cose,  of  there  being  only  daughters,  and  no  son,  and 
the  estate  passing  to  another  party  ; — under  the  words  of  tl  is 
clause,  the  daughters  might  be  provided  for  ns  younger  chil- 
dren, that  is,  voungcT  in  reepect  they  were  not  to  succeed. 
Now,  if  we  hold  that,  does  It  make  any  difference  that  the 
daughters  have  a  brother  who  is  not  the  heir  i 


REPORTS  OF  CASES  DECIDED 


[Feb.  4, 


The  Court  pronounced  the  following  interlocutor: — 
"  Find  that  the  claim  of  the  lister  of  Lieutenant  Diekson 
must  be  disposed  of  on  tlie  principle  adopted  by  the  Interlocu- 
tor of  Court  of  4th  July  IBM,  in  refusing  the  reclaiming  note 
of  Lieutenant  Dickson  :  Therefore,  assoilzie  the  defender  from 
the  conclusion!!  insisted  In  by  the  slater,  and  decern :  find  no 
expenses  due  to  either  party." 

La  d  Ordinary,  Hurray. — Ad.  Marshall,  Hscfarlane ;  Alex. 
Carols,  W.8.  Agent-— Alt.  V 
Agtnt^-IL  Cfcr*.— (W.G.T.) 

HA  February  1852. 

Sbcohd  Division. 

No.  121. — John  Stewart  and  Co.  Pursuers  and  Betpon- 

denls,  v.  Geokue  Gordon,  Defender  and  Advocator. 

Evidence — Bait  way— Carrier — In  an  action  agaimt  a  carrier  for 
non  delivery  of  goode  enirtuttd  to  ton,  the  farmer  mi  forth,  that 
he  forwarded  the  goods  by  railway  to  Glatgoa,  addrtttd  to  M.  and 
K-,  Dundee;  that  on  arriving  at  Gkaaoxu,  they  were  handed  to 
the  defender  to  be  taken  to  the  Dundee  trader, — bid  that,  iuttead  of 
thippiny  than  lo  Dundee,  he  put  them  on  board  a  vend  for  Kirk- 
aldy. The  defender  admitted  having  put  the  goode  on  board  a 
Mitel  bound  for  Ktrkaldy,  but  elated  that  they  inert  eo  addreaed, 
and  not  to  Dundee:  Uircumtlanaet  in  which— Held,  Chat  it  was 
not  proved  that  the  defender  ever  reoticed  from  the  railway  company 
"any  addrue  with  the  deetination  of  Dundee,  for  the  goode."  and 
that  it  leal  not  from  any  mittake  on  hie  part  the  Sams  were  deli- 
vered o*  board  a  oeetdfor  Kirkaldy, — and  the  defender  astoiixied 
accordingly. 

This  was  an  action  raised  in  the  Sheriff-Court  of 
Glasgow.  The  pursuers  were  iron-founders  at  Irvine, 
and  the  defender  was  a  carrier  in  Glasgow. 

The  pursuers,  inter  alia,  set  forth — 
3.  That  on  1 1th  September  1846,  they  sent  forty  waggon  cast- 
iron  wheel*  to  the  railway  station  at  Irvine,  and  "forwarded 
the  same  by  the  Glasgow  Paisley  Kilmarnock  and  Ayr  Rail- 
way Company,  addressed  to  Messrs.  Keay  and  Rattray,  iron  and 
Copper-merchants,  Dundee.  3.  The  said  wheels  arrived  at  Glas- 
gow, but  as  the  railway  company  do  not  carry  goods  beyond 
Glasgow,  the  pursuers  instructed  that  the  wheels  in  question 
should  be  forwarded  by  the  defender,  who  Is  a  general  carrier 
from  the  railway  station  at  Glasgow  to  the  Dundee  trader  at 
Fort-Dundaa.  4,  The  said  wheels  were  legibly  and  correctly 
addressed  to  Messrs.  Eeay  and  Rattray,  and  the  card  nr  letter 
accompanying  them  bore  that  tbey  were 'to  be  forwarded  by 
Mr.  Gordon  to  the  Dundee  Trader.'  5.  The  defender,  accord- 
ingly, tor-k  possession  of  the  said  wheels  at  the  railway  station, 
mid  removed  them  from  thence ;  but  instead  of  taking  them  to 
the  Dundee  Trader,  he  placed  them  on  board  a  vessel  bound 
for  Kirkaldy,  and,  in  consequence  thereof,  the  said  wheels  were 
not  delivered  to  the  parties  for  whom  they  were  intended,  and 
to  whom  they  were  directed."  Instead  of  being  so  delivered, 
the  wheels  were  taken  to  Kirkaldy,  and  then  taken  possession 
of  by,  or  delivered  to,  one  Macdonnld.a  railway  contractor.  The 
pursuers  claimed  the  value. 

The  defender  denied  that  the  wheels  were  directed  to 
Dundee,  and  stated,  that — 

"On  13th  September  1846.  he  conveyed  the  40  wheels  from 
the  depot  of  the  Glasgow  Paisley  Kilmarnock  and  Ayr  Kail- 
way  at  Glasgow,  to  Port-Duudas,  and  there  delivered  them  in 
good  order  and  condition  to  Richard  Dull,  the  peraon  In  charge 
aft  vessel  lying  there  bound  for  Kirkaldy,  to  be  forwarded  with 
all  due  despatch  to  Keay  and  Rattray,  Kirkaldy,  to  whom  tbey 
were  addressed;  In  acknowledgment  whereof,  the  said  Richard 
Datl  subscribed  a  receipt  or  entry  in  the  defender's  delivery 
hook,  which  is  In  the  following  terms,  fit. — '  1846,  Sept  12. — 
Keay  and  Rattray — 40  waggon  wheels.        Kichabo  Dall." 

Proof  having  been  led,  the  Sheriff-substitute  (Skene) 
assoilzied. 

The  pursuers  appealed,  and  the  Sheriff  {Alison)  re- 
called the  interlocutor,  and  decerned  in  terms  of  the 
libel. 

The  defender  advocated,  and  the  Lord  Ordinary  re- 
ported the  case  to  the  Inner-House. 


Lord  Juetia-Clerk—ln  this  case,  the  liability  with  which  ths 
defender  is  charged — vis.  of  forwarding  the  goods  with  a  wrong 
address,  or  to  a  wrong  destination — is  to  be  made  oat,  if  there 
are  grounds  for  holding  the  defender  liable,  by  tracing  the 
goods  step  by  step  through  the  evidence.  Although  I  avoid 
in  general  entering  on  the  dotails  of  a  proof — holding  that  to 
be,  in  ordinary  cases,  quite  unnecessary — ye  t  in  this  case  I  pro- 
pose to  go  over,  with  some  minuteness,  the  evidence  of  the 
goods,  through  all  the  different  parts  of  the  cane,  aa  to  their 
transmission  ;  and  thin  for  two  reasons — 1st,  because,  from 
the  greatly  increased  transmission  of  goods  in  late  years  in 
Scotland  by  railways,  and  the  forwarding;  them  by  different 
conveyances  lo  their  ultimate  destinations,  it  is  of  importance 
to  shew  what  is  required  to  be  prosed  in  such  casts ;  and,  24 
because  I  believe  such  remarks  on  the  manner  in  which  the 
goods  are  to  be  traced  along  the  railway,  and  thence  to  othet 
quarters,  will  In  the  end  promote  greater  attention  and  can 
as  to  the  checks  which  are  necessary,  both  for  the  security  of 
the  parties  engaged  in  this  trade  themselves,  and  of  the  per- 
sons sending  goods  by  rail.  This  case,  and  a  recent  one,  shew 
that  no  system  of  checks  in  the  transmission  of  goods  has  bees 
considered  and  adopted  with  a  view  to  combine  both  of  these 
objects— and  yet  inattention  to  the  latter  of  coarse  will  ulti- 
mately lead  to  the  liability  of  the  former. 

In  going  over  this  case,  one  has  necessarily  to  comment  on 
the  part  of  the  case  which  carries  tbe  goods  in  progress  to 
Glasgow.  But  equally  with  Mr.  Sheriff  Skene,  I  beg  to  say, 
that  my  remarks  cannot  bo  intended  to  prejudice  any  cast 
which  may  ever  be  tried  against  the  Glasgow  and  Sooth- Wes- 
tern Company,  fur  of  course  we  do  not  know  their  case,  and 
the  evidence  here  is  entirely  proof  led  by  different  parties. 

It  will  make  the  import  of  tbe  remarks  I  have  to  make,  mora 
apparent  from  the  outset,  if  I  announce  at  once  that  I  concur 
with  the  Sheriff- substitute  in  holding  that  the  pursuers  have 
wholly  failed  in  the  proof  of  their  case  against  the  defender. 
That  case  was  very  fully  and  very  forcibly  stated  to  as  by  lir. 
Boyle,  but  the  tacts  are  entirely  and  clearly  against  him.  The 
liability  In  such  a  case  is  to  be  shifted  from  one  party  to  ths 
other — from  the  Ayrshire  Oompsny  to  the  defender.  That 
maybe  made  clear  and  Irresistible  when  proper  evidence  of  ths 
delivery  of  goods  by  the  railway  company  to  the  cmnrier  is 
taken  and  preserved.  But  it  is  only  by  clear  evidence  that  s 
party,  once  fixed  with  liability,  can  so  shift  the  responsibility, 
whether  as  to  the  actual  delivery  of  goods,  or  as  to  tbe  accu- 
racy of  tbe  address  for  their  subsequent  proper  transmission. 
That  matter  the  railway  company  might  have  established  be- 
yond a  doubt;  and  if  the  matter  is  ever  tried  with  them,  they 
ma;  make  it  out.  Bui  so  far  as  this  pursuer  has  attempted  to 
carry  the  address  beyond  the  station  of  the  railway  inQlasgr/w, 
he  has  wholly  foiled — and  that  by  the  omission  in  tbe-rsi). 
way  delivery-  book  of  the  address  to  which  the  articles  woe 
to  be  sent.  I  never  saw  such  a  matter  so  palpably  blundered, 
so  far  as  ths  pursuer  has  been  able  to  recover  evidence,  and 
that  by  the  manifest  and  gross  defect  in  the  place  of  the  book 
which  he  quotes,  and  by  which,  if  properly  framed,  the  matter 
would  have  been  conclusively  and  irrefragably  fixed.  Jn  this 
defect  lies,  as  it  will  ultimately  be  found,  the  whole  case.  Bet 
it  is  necessary  to  bring  this  out  fully  by  going  over  the  proof. 

The  defender,  though  not  a  servant  of  the  railway  company, 
carries  for  them — has  an  office  at  or  near  their  station  in  Glss- 
gow — and  tbey  make  use  of  him  as  the  hand  to  discharge 
themselves,  in  the  very  peculiar  way  which  I  have  afterwards 
to  point  out. 

The  waggon  wheels  in  question  were  to  be  sent  to  Dundee 
to  Eeay  and  Rattray,  and  were  delivered  at  the  Ir  vino  station 
Of  course  the  wheels  themselves  were  not,  and  could  not  easily 
be  marked  with  any  address  on  them.  The  address  wsa  srps- 
rstcly  sunt.  We  have  not  the  party  who  took  them  to  tbe 
Irvine  station.  But  I  have  no  doubt  that  there  was  an  address 
for  Dundee.  The  parties  were  to  send  them  there,  and  there 
can  be  no  doubt  that  they  aunt  a  notice  of  some  tort  with  the 
address  of  Dundee,  Dundee  is  in  the  book  kept  at  tbe  Irvine 
station.  I  do  not  doubt  the  genuineness  of  the  entry  tassels 
To  suppose  it  made  afterwards,  which  Salsillie,  who  was  at  tbe 
time  in  question  the  rail  way  company's  agent  at  Irvine,  awean 
was  not  the  fact,  woul  I  be  to  suppose  that  the  railway  officers, 
of  their  own  accord,  adopted  liability,  and  fixed  down  an  ad- 
dress on  themselves  when  there  had  been  none  in  the  book, 
and  no  proof  beft 
Irvine,  U  clear. 


1852.] 


IS  THE  COURT  OP  KUSlUOX.  Are. 


The  AM  person  called  by  the  partners  Is  M'MilUn,  the  rati- 
wit  company's  agent  at  Irvine,  who  is  "  called  on  to  produce 
the  books  of  the  said  railway  kept  at  Irvine  station  for  goods 
forwarded  by  them  to  Glasgow  In  September  and  October 
1846.  and  to  exhibit  any  entries  therein  of  the  transmission  of 
waggon  wheels  from  Irvine  to  Glasgow,  by  the  pursuers,  with- 
in the  said  period."  He  exhibits  a  book  In  which  the  wheels 
in  question  are  entered  of  date  10th  September  ISM.  There 
are  also  entries  nnder  separate  heads,  as  follows: — "Sender, 
J  no.  Stewart  and  Co. — Goniignee,  Messrs.  Keay  and  Rattray. — 
EciidtTice,  Dundee. — Station  to  be  delii-ered  at,  Qlasgow."  Then 
M'Millan  depones,  "  The  entry  above  excerpted  is  in  the  hand- 
writing of  Balfour  Balsillle,  late  agent  for  the  railway  company 
•t  Irvine,  now  agent  for  the  Glasgow  Dumfries  and  Carlisle 
Railway  at  Dumfries.  The  word  •  Dundee,'  in  the  column 
titled  '  Residence,  Is  in  the  handwriting  of  the  same  person  as 
Hid  remainder  of  the  entry.  I  observe  that  the  said  word 
1  Dundee  '  bears  a  lighter  colour  of  ink  than  the  rest  of  the 
line,  bat  I  cannot  explain  how  that  arises.  The  entries  in  the 
said  book  are  generally  taken  from  the  addresses  on  the  goods, 
or  accompanying  them,  at  least  that  In  the  way  I  always  do 
myself,  and  I  believe  Mr.  BakdHie  did  the  same,  as  lie  was 
very  particular." 

This  book  contains  a  distinct  column  for  nstdrner, — that  is, 
the  address  of  the  party  to  whom  the  goods  are  to  be  ultimately 
•rat  I  think  it  is  dear  that,  in  the  hurry,  the  word  Dundee 
had  been  rapidly  blotted  ;  and  if  the  ink  was  then  very  faint, 
it  may  not  have  been  noticed  in  copying  the  address  into  the 
waybill.  Clear  It  Is  that  the  address  of  Dundee  as  to  this 
parcel,  and  Airdrie.  as  to  the  preceding  parcel,  is  dropt  out  in 
the  Glasgow  receipt-book.  Now,  H'HIIlan,  at  Irvine,  says  the 
entries  In  the  bonks  at  Irvine  are  taken  by  him  from  the  actual 
addresses.  Balsillle,  in  whose  time  these  wheels  were  sent, 
Rives  rather  a.  different,  or  a  more  detailed  account.  He  says 
the  porter  marks  down  the  addresses  on  a  slate,  from  which 
slate  he  made  out  the  outwards  book,  and  from  the  book,  the 
waybill.  Now,  if  Dundee  was  not  copied  Into  the  waybill,  then, 
of  coarse,  the  address  was  dropped  altogether;  and  if,  from  the 
ink  of  Dundee  being  faint,  or,  it  might  be,  from  the  hurry 
of  getting  ready  for  the  train,  Dundee  had  not  been  noticed, 
then  the  waybill  taking  them  up  to  Glasgow,  given  to  the 
guard,  would  contain  no  other  destination  than  Glasgow.  It 
is  certainly  a  very  important  fact,  that  in  the  Glasgow  book, 
net  only  is  Dundee:  dropped  as  to  this  parcel,  bnt  also  Airdrie 
as  to  the  preceding  parcel,  the  Ink  of  which  word  also  Is  faint, 
and  seems  to  have  been  also  dried  up  fast.  Balsillle  Bays  he 
generally  saw  all  the  separate  addresses  of  goods.  But  at  least 
he  says,  that  the  entry  in  question  was  copied  from  the  porter's 
elate.  Balsillle  has  no  doubt  that  he  made  an  exact  copy  into 
the  waybill,  although,  as  he  says  In  regard  to  the  porter,  any 
nun  is  liable  to  make  a  mistake.  He  knows  the  Glasgow 
inwards  book — that  is,  the  book  at  Glasgow  marking  the 
receipt  of  the  goods,  and  the  address  should  contain  an  exact 
copy  of  the  waybill ;  and  when  the  Glasgow  book  is  shewn  to 
him,  he  canuot  account  for  Glagon  alone  being  In  that  book, 
and  Diode*  and  Airdrie  being  dropped.  Now,  if  his  waybill 
was  right,  then  the  Glasgow  book  was  defective.  If  his 
waybill  bad  omitted  Airdrit  and  Dundee,  then  the  waybill 
wss  wrong,  and  the  Glasgow  book  could  contain  no  mora. 
Here,  then.  Is  one  clear  defect  in  the  case,  and  one  palpable 
blunder — (so  far  as  this  proof  goes— of  course  the  case  of  the 
company  may  be  complete  for  aught  we  can  foresee)  on  the 
part  of  the  railway  officers,  either  at  Irvine  or  In  Glasgow,  In 
this  matter,  so  essential  before  they  can.  shift  responsibility  to 
another,  of  recording  and  preserving  throughout  the  address  of 
the  goods,  and  carrying  on  that  address  up  to  Glasgow  111  their 
books.  Then,  whether  the  mistake  was  at  Glasgow  or  Irvine, 
cannot  be  ascertained — and  why  f  Because  the  original  docn 
uient  from  which  the  Glasgow  book  is  made  up,  vis.  the  way. 
bill,  is  not  preserved.  This  is  u  mart  manifest  defect.  It  may 
be  troublesome  to  keep  them.  But  the  Glasgow  book  Is  not 
nn  original  entry,  bnt  made  from  the  waybill.  We  saw  the 
importance  of  the  waybills  in  the  recent  case  with  the  Edin- 
burgh and  Qlasgow  Railway.  • 

But  this  i*  quite  clear,  that  a  third  party  not  responsible  for 
the  railway  officers  and  their  books,  is  not  to  suffer  from  any 
want  of  proper  checks  on  the  pail  of  the  railway,  or  from  In- 
attention of  their  oifioere— «nd  the  pursuer  Is  not  entitled  to 
ask  us  to  presume  the  waybill  to  be  right,  when  the  book 
made  up  from  it  is  wrong;  and  then  from  that  presumption,— 


for  that  is  his  case, — to  infer  that  somehow  a  different  address 
did  exist,  and  was  referred  to  in  the  office  at  Qlasgow  when 
the  goods  were  forwarded. 

But  to  go  back  to  Irvine, — the  waybill,  whether  correct  or 
not  we  cannot  tell,  la  given  to  the  guard  to  go  on  to  Qlasgow 
with  the  goods.  But  there  is  contradictory  evidence  as  to  the 
mode  In  which  the  waybill  was  made  up  at  Irvine.  Balsillio 
in  positive  and  clear  that  he  made  up  the  book  from  the  slate, 
and  then  copied  into  the  waybill  the  entries  in  the  book.  Beid, 
the  storekeeper,  who  is  very  clear  and  precise  Indeed  in  bis 
testimony,  says  just  the  reverse — he  says  Balsiilia  commonly 
entered  the  goods  from  the  slate  Into  the  waybill,  and  afler- 
vardt  copied  lot  entrieifrom  the  waj/billi  into  the  book  ; — and  be 
states  as  one  cause  of  knowledge  besides  seeing  the  thing 
done,  that  often  when  the  train  was  coming,  he  could  not  get 
the  waybills,  for  they  were  not  yet  copied.  Then  he  says  he 
got  the  original  addresses  and  waybill  from  BaMHie's  desk 
to  give  to  the  guard,  and  that  the  two  went  on  with  the  goods. 
Then  he  who  makes  the  original  entries  on  the  slate,  states, 
that  if  there  was  any  discrepancy  or  mistake  whatever  in  re- 
gard to  the  waybill  differing  from  the  original  address  given 
by  the  owner  of  the  goods,  that  was  always  noticed  from  Gins  ■ 
gow.  Now,  certainty,  in  this  case,  if  there  was  no  such  discre- 
pancy, then  the  Glasgow  book  was  made  up  quite  wrong,  with 
nn  accurate  and  full  waybill,  and  tbe  original  address,  before 
them.  If  there  was  in  tula  case  a  discrepancy.  It  was  not  no- 
ticed at  Glasgow,  and  no  Inquiry  mads  at  the  Irvine  station, 
and  no  notice  sent  to  them.  Tbe  Glasgow  people,  again,  de- 
clare, that  the  original  addresses  were  ttmetimet  not  forwarded, 
and  certainly  these  slips  or  cards,  or  bits  of  paper,  may  easily 
fall  aside  either  on  the  way  to  Glasgow,  or  in  the  office  at 
G  lasgow— ao  that,  if  the  waybill  is  defective,  there  Is  do  source 
for  finding  out  the  original  address  without  writing  back  to 

If  there  was  no  original  address  delivered  for  this  parcel  by 
the  guard,  then  the  Glasgow  people  were  clearly  wrong  in  not 
sanding  back  to  Irvine  to  know  where  the  wheels  were  going. 
Further,  two  if  not  three  of  the  witnesses  from  the  Qlasgow 
station  swear  distinctly,  that  sometimes  the  waybills  do  nut 
contain  the  full  address  In  the  separate  paper  sent  to  the 
forwarding  station  with  the  goods.  Now,  this  is  most  impor- 
tant. It  is  in  direct  contradiction  to  the  testimony  of  Bnl- 
rillie,  and  it  shakes  all  confidence  in  the  correctness  of  the 
procedure  as  to  the  transmission  by  the  railway  with  a  right 
address.  For  unless  the  dork  suspects  the  waybill  to  be  wrong. 
and  either  looks  at  the  original  address  of  it  before  him,  in 
unless  be  sends  back  to  inquire  at  the  forwarding  station  for 
whom  the  goods  were  Intended,  all  he  will  find  in  tbe  Way- 
bill will  be  Qlaegow;  and  in  writing  out  the  Qlasgow  book, 
that  appears  to  be  quite  sufficient.  That,  In  such  a  case,  the 
original  address  should  not  also  he  referred  to,  is  most  natural, 
for  the  clerk,  in  copying  over  the  waybill  into  tbe  book,  would 
Lave  no  reason  to  suspect  that  Glasgow  was  not  a  full  and  com- 
plete address,  though  the  goods  manager  might  know  that  be- 
fore he  sent  away  the  goods.  We  have  not  seen  the  form  of  the 
waybill,  to  sec  whether  there  are  in  it  two  columns,  as  in  the 
book  at  Irvine, — one  for  the  residence  or  addreaa  of  ultimate 
destination,  and  another  of  the  station — e,  g.  Glasgow  —  to 
which  tbe  goods  are  to  be  forwarded  along  the  line.  It  is  a  great 
defect  in  the  proof  not  to  shew  us  the  form  of  waybill  then  in 
use.  Then  there  is  a  complete  blank  in  the  evidence  as  to  the 
checking  system  at  Glasgow.  The  waybills  are  said  to  be 
sent  to  the  checking  office ;  but  what  Is  done  to  ascertain  their 
accuracy,  Is  not  mentioned  or  explained  in  the  proof.  But 
this  we  see,  that  the  railway  people  at  Qlasgow  swear,  that  if 
Dundee  had  been  in  the  waybill,  it  would  nave  been  copied 
into  the  book  at  Qlasgow  ;  and  they  have  this  to  say  In  sup- 
port of  their  accuracy,  that  It  seems  unlikely  that  they  would 
put  Into  the  Qlasgow  book,  nnder  the  head  of  residence,  Glut- 
goo,  if  Dundee  had  been  in  the  waybill  as  retidena,  and  Glat 
got  as  the  station,  In  sejiaraie  columns.  The  omission  of 
Airdnt  as  to  the  preceding  parcel,  looks  very  like  as  if  neither 
that  address  nor  Dundee  bad  been  In  the  waybill.  Bnt  so  it 
is,  that  tbe  railway  officers  and  the  railway  books  at  Irvine 
and  Glasgow  directly  contradict  each  other — and  the  Glasgow 
book  and  the  Glasgow  evidence  ao  far  is  the  most  weighty, 
that  it  doe*  not  contain  what  the  Irvine  people  say  that  the 
waybill,  if  accurate,  ought  to  have  contained.  Then  the  way- 
bill not  having  been  preserved,  which  Ik  to  be  relied  on  1  bt 
rather,  can  the  pursuer  ask  us  to  hold  against  a  third  |<atty, 
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that  the  right  destination  iu  prewired  in  the  course  of  trans- 
mission  by  rail  to  Glasgow,  when  wtg  dud,  in  point  of  fact,  on 
Lis  evidence,  that  at  Glasgow,  the  destination  or  address  la 
awanting  in  the  hooks  made  up  there  ?  Here,  then,  on  this 
evidence,  the  pursuer  has  entirely  failed  in  proof  of  the  desti- 
nation being  preserved  correctly  by  the  railway  company,  as 
against  a  second  party. 

Further,  it  appears  that  the  book  at  Glasgow  is  made  up 
nrxt  day  front  the  waybills ;  it  does  not  distinctly  appear  what 
becomes  of  the  separate  address.  There  is  a  singular  blank 
as  to  this  It  is  riot  proved  to  whom  the  guard  gives  them, 
or  what  becomes  of  them, — whether  they  are  given  along  with 
the  waybills,  or  to  another  party.  The  proof  at  Glasgow  is  a 
complete  blank  as  to  them.  Now,  this  was  an  essential  part 
of  the  pursuers'  case,  after  it  appeared  that  the  destination  was 
lost  in  the  Glasgow  books,  and,  so  far  as  appears,  cannot  be 
bcld  to  have  been  in  the  waybill,  as  against  the  defender.  It 
fs  not  proved  where  the  separate  addressee  are  taken  to — 
whether  to  the  checking  office — and  if  so,  to  whom  delivered, 
and  when  afterwards  taken,  or  where  kept  till  the  goods  go 
out.  There  is  an  entire  blank  in  the  proof  on  this  important 
point  in  this  case.  Now,  if  the  separate  address,  supposing  it 
got  safe  to  Glasgow,  goes  through  one  or  two  hands,  how  easily 
may  one  or  more  of  a  multitude  of  such  separate  slips  be  lost 
or  mislaid.  Hence  it  is  char  that  the  pursuers  produce  no 
evidence  whatever,  that,  at  Glasgow,  the  destination  of  Dun- 
dee had  been  preserved  by  the  railway  company. 

Then,  what  evidence  have  the  pursuers  produced  that  the 
goods  were  given  to  tho  defender  with  the  address  Dundee,  so 
as  to  shift  from  the  railway  company  the  burden  which  the  pur- 
suers have  imposed  on  them  by  their  own  proof  from  the  Ir- 
vine books?  Why,  on  this  part  of  the  case,  it  is  not  pretended 
that  there  is  any  direct  evidence  whatever — not  a  scintilla  of 
direct  evidence.  The  whole  cane  is  inferential,  conjectural, 
and  based  on  loose  supposition.  Bat  there  might,  and  ought  to 
have  been  direct  evidence  ;  but  owing  to  the  extrordinary  de- 
fect in  the  way  the  Glasgow  deli  very -book  by  the  railway  com- 
pnuy  is  kept,  so  fir  as  we  see  anything  of  their  proceedings  in 
this  proof,  that  book  does  not  contain  the  veiV  thing  which 
above  all  others  it  ought  to  contain,  in  order  to  be  of  use  for 
the  pur)  oho  of  discharging  them.  The  defender  carries  for  the 
railway  company;  and  the  way  they  discharge  themselves  by 
delivery  is  bandy  enough  if  it  were  complete,  and  usefully 
done — viz.  by  a  receipt  which  is  to  discharge  them  and  the 
defender  at  the  same  time.  His  clerk  or  cashier  get  either  an 
Address  or  instructions  from  the  railway  company  where  to  go 
to  with  the  goods,  and  it  is  sworn  that  the  goods  are  sent  off 
with  such  instructions  without  an  address-  If  the  address  is 
lost,  that  is  the  only  thing  which  can  be  done,  if  they  do  not 
send  down  to  the  forwarding  station  for  an  address.  But, 
then,  the  railway  company  make  op  a  delivery-book  from  theit 
inwards  book;  and  this  they  give  to  the  cashier  in  order  that 
the  person  receiving  the  goods  may  sign  the  book.  This  is  to 
discharge  both  the  railway  company  and  the  defender  of  the 

CJh.  But  it  is  made  up  by  the  railway  company ;  itistheir 
k,  and  they  are  responsible  for  it.  But  by  a  most  incom- 
prehensible blunder — incredible  as  one  would  think  such  a 
thing  to  be — this  delivery-book  contains  no  address  whatever 
for  the  goods  so  delivered.  Thus  the  entry  in  this  case  is — 
"  Received  in  good  order  from  the  Glasgow  and  Ayrshire  Ball- 
way  Company— 1646,  Sept  12.— Keay  and  Rattray,  40  wag- 
gun  wheels. — Biohabs  Pall."  (Dull  was  the  mate  of  the 
Kirkaldy  vessel,  who  took  the  goods  in  absence  of  the  cap- 
tain.) So  that  this  book  Axes  on  tho  shipowner  who  signs 
it,  no  obligation  as  to  any  address  or  place  of  destination 
whatuver.  I  suppose  such  a  defect  in  a  book  of  this  sort 
never  appeared  before  in  any  case.  I  have  seen  hundreds 
of  such  books  in  other  cases,  civil  and  criminal  One  signs 
them  often  for  parcels ;  and  the  address  is  always  in  them. 
But  still  more,  if  the  delivery  is  to  a  person  who  is  to  for- 
ward the  goods  to  another  place,  it  seems  almost  incredible 
that  tho  destination  or  address  should  not  bo  inserted  in 
the  receipt  which  be  is  required  to  sign,  and  by  which  atone 
can  sale  transmission  be  secured,  In  order  to  relievo  them- 
selves of  responsibility.  Hod  this  book  been  made  so  as  to  in- 
clude an  address,  the  railway  clerks,  if  they  did  not  find  it  In 
the  waybill,  must  then,  iu  order  to  fill  up  the  addrew,  have 
looked  out  for  the  separate  address  if  it  existed,  or  sent  down 
to  Irvine.  But  the  book  not  requiring  this,  of  course  they 
take  no  trouble.     Thus  all  the  pursuers  prove  by  this  book  is, 


that  the  wheels  for  Keay  and  Rattray  were  received  by  DslL 
If  there  had  been  an  address  in  the  book,  it  must  either  have 
been  Dundee  if  correct,  or  Kirkaldy  if  made  Up  from  conjecture. 
In  the  former  case,  the  Kirkaldy  boat  would  not  have  taken 
the  wheels  at  all,  or  must  have  transhipped  them  for  Drain. 
If  Kirkaldy  was  the  address,  then  the  actual  address  was  fixed. 
But  this  strange  defect  is  the  act  of  the  railway  company,  ss 
the  pursuers  prove — not  of  the  defender ;  and  thus  the  pursuers 
do  not  make  the  defender  responsible.  Hence,  again,  accord- 
ing to  the  pursuers'  case,  they  have  not  transferred  from  the 
railway  company  the  liability  as  to  the  address,  to  any  other 

But  it  appears  that  some  address  was  given  to  the  carter  »he 
took  the  first  load  of  wheels  to  Fort-Dundas.  No  doubt  Dili 
denies  that  any  was  delivered  by  the  carter  to  him.  I  thill 
remark  on.  his  testimony  immediately,  which,  indeed,  his 
signed  receipt  oontradicts.  But  the  fact  that  then  was  so 
address  sent  with  the  first  cart,  does  not  arise  merely  on  the 
defender's  proof;  it  is  first  proved  by  a  witness  for  the  pur- 
suers. They  call  Crawford,  one  of  the  carters,  who  swears,  upon 
their  examination  of  him  as  part  of  their  cases  that  he  bad  s 
written  address.  No  doubt,  in  argument,  the  pursuers  now 
wish  us  to  take  the  view,  that  the  carter  hid  no  address.  But 
Ibis  was  not  at  first  the  object  of  the  pursuers-  They  brourht 
this  man  to  prove  that  he  had  received  a  written  address,  ssd 
it  was  only  when  be  said  that  the  address  contained  Kiriald), 
that  they  have  tried  to  get  rid  of  t  he  fact  which  they  tbemsdns 
so  proved.  I  hold  that  they  themselves  have  proved  thst  there 
was  a  written  address  given  to  the  carters,  and  that  the  addrest 
contained  Kirkaldy. 

That  this  was  not  the  original  address  sent  up  from  Irvine,  is, 
I  think,  perfectly  clear;  for  if  so,  it  is  not  possible  that  the 
carter,  who  could  read,  would  have  gone  to  the  Kirkaldy  whsrf 
with  Dundet  on  the  address,  and  having  taken  goods  More  to 
tie  Duodee  wharf.  Accordingly,  the  pursuers  feel  this  so  much, 
that  they  have,  as  I  have  said,  changed  wholly  their  ground,  srd 
say  that  the  carters  came  without  an  address  to  Uali.  If  so, 
the  pursuers  equally  fail,  for  they  have  not  proved  that  they 
gait  a  right  address,  which  the  carter  bad  lost ;  and  ws  csnaot 
presume  or  conjecture  that  they  did  so,  against  the  carter's  sss- 
ployer.  But  here  again  the  pursuers  tail  on  another  groond, 
for  they  do  not  fix  down  on  ball,  who  received  the  goods,  «sj 
addnu  at  all  by  his  signature, — and  that  was  the  fault  of  tbs 
railway  company,  so  far  as  I  see.  But  the  testimony  of  Martin, 
of  the  Dundee  wharf,  is  perfectly  conclusive  to  my  mind.  lis 
saw  the  address.  Now,  whst  does  he  say? — "  I  recollect,  sbow 
three  years  ago,  of  one  of  the  defender's  carters  coming  up  to 
me  at  Port-Dundas,  and  said,  banding  me  a  document,  'ben 
are  some  wheels  for  you.'  I  read  the  document,  which  coutsin- 
ed  (lie  name  and  address  of  the  party  to  whom  the  wheels  wen 
to  be  forwarded,  and  the  Dame,  I  think,  was  'Keay  sod  Kst- 
trsy,  Kirkaldy.'  Ism  not  so  sure  of  the  name  of  Keay  and  Hat- 
tray,  although  I  think  it  was,  but  I  am  quite  certain  the  plsos 
was  Kirkaldy.  The  carter's  name  was  John  Crawford  I  uM 
him  the  wheels  were  not  for  me,  bnt  for  Kirkaldy,  and  shewed 
him  the  place  where  be  would  find  a  vessel  for  Kirkaldy,  or 
people  that  would  take  charge  of  the  wheels."  When  fully  em- 
mined,  this  witness  had  no  doubt  that  .Keay  and  Rattray  were 
the  names,  and  be  saw  Kirkaldy  on  it,  and  so  he  told  the  csr- 
ter  that  the  vessels  of  the  Dundee  company  did  not  touch  si 
Kirkaldy,  and  sent  him  to  the  Kirkaldy  wharf.  This  testimony 
is,  to  ray  mind,  quite  unanswerable, — especially  as  he  says,  tint 
having  shipped  wheels  tor  Keay  and  Rattray  before  for  Lssawss, 
he  noticed  particularly  that  these  were  for  Kirkaldy,  and  thst 
be  knew  that  contractors  often  receive  at  a  variety  of  piscea 
Then  the  testimony  of  theotber  carters,  in  addition  to  tieose 
whom  the  pursuers  themselves  examined,  with  this  evidence  of 
Martin,  is  much  too  strong  to  be  shaken  by  any  observations 
which  were  made  on  it, 

farther,  it  is  quite  plain,  on  the  pursuers'  proof,  that  Dill 
blundered  the  whole  thing.  He  signed  a  book  for  goods  for 
Ktay  and  Rattray,  yet  he  told  the  captain,  be  a»yt,  Ibst  the 
goods  were  for  the  same  party,.  M'Donald,  for  whom  other  41 
were  going.  He  says  the  first  carter  told  him  so.  I  bold  hk 
signature  for  goods  for  Keay  and  Rattray,  disproves  thst  slto- 
griher;  for  clear  it  is  by  tho  deli  very- book,  signed  by  him, 
that  the  goods  were  received  by  him  for  Keay  and  Ksttrsr, 
stid  not  tor  M'Donald,  and  hence  the  ship's  mmu/at,  in  patting 
litem  under  tin  name  of  M'Donald,  was  a  complete  Under, 
owing  to  some  mistake  by  Dall.    Now,  this  blunder  caused  • 
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wrong  delivery;  for  if  the  address  of  Keay  and  Battrsy  lui] 
been  preserved  in  the  ship,  they  would  not  hare  been  delivered 
to  M'Donald,  but  most  have  kept  the  wheels;  and  when  11011- 
rwfipi  by  K«y  aad  Rattray  was  known,  they  would  hare  been 
founds  ml  traced.  As  it  is,  M'Donald  says  he  only  got  thirty. 
Here  loo  ii  ■  blunder,  for  which  not  the  defender,  but  albert 
ire  responsible.  It  is  therefore  dear  that  no  evidence  what- 
tier  i»  produced  which  flies  the  destination  of  Dundee  on  the 
defender. 

Bat,  then,  the  pursuers  say,  How  could  the  railway  people 
dream  of  Kirkaldy  ?  Iu  that  observation,  they  forget  that  the 
defender  ia  not  bound  to  clear  up  or  explain  any  defects  In  the 
proof,  and  that  we  cannot  aaanme  that  a  right  address  wasxiven 
to  the  defender's  men.  Bo  for  aa  can  be  proved,  Dtmatt  waa 
never  forwarded  to  Glasgow.  The  pursuers  hare  begun  and 
treated  the  case  throughout,  U  if  they  had  to  defend  the  railway 
company,  instead  of  going  againat  that  company,  who,  accord- 
in  j  at  least  to  the  case  which  the  pursuers  have  proved,  is  the 
only  party  on  whom  they  ever  fix  down  the  destination  of 
And*.  If  the  original  address  was  not  sent  on  from  Irvine, 
or  hat,  then,  ne  the  Glasgow  book  was  blank,  it  ia  plain  the 
Glasgow  people  did  not  know  of  Dundee  at  all;  but  baring 
•sot  kkim  wheels  a  few  days  before,  from  the  same  makers,  to 
Kirkaldy,  may  a atu rally  have  pven  the  direction  to  be  sent  to 
KirksMyss  the  likely  destination,  without  taking  the  trouble, 
u  they  ought  to  have  done,  of  writing  down  to  Irvine.  But 
the  defender  ia  not  called  upon  to  make  any^xplanution  on  the 
■object.  It  is  enough  that  the  pursuers  hare  failed  to  fii 
down  the  destination  of  lhmdee  on  him. 

It  will  be  quite  understood,  that  while  I  hold  that,  on  the 
trarroeri'  evidence  in  this  case,  they  have  failed  to  transfer  the 
liibility  for  the  destination  or  address  of  Dundee,  from  tlie  rail- 
nj  company  lo  the  defender,  and  that  their  proof  here  leaves 
it  on  thst  company,  it  does  not  at  all  follow,  that  the  company 
nay  not  have  a  perfectly  good  answer  to  any  case  against  them, 
or  that  Hey  may  not  be  able  to  Bx  liability  on  tiie  defender. 
I  judge  of  the  case  only  as  the  pursuers  have  brought  it  out. 
Without  the  least  hesitation,  I  concur  with  the  Sheriff-sub- 


psges followed— 99 of  areclaiming  petition,  a  form  which, in  cases 
°fproof,Ibope  to  see  abolished— and  54  of  a  subsequent  minute 
of  debate.  The  latter  excrescence  we  have  cut  off.  As  the  act 
of  sederunt  of  February  1861  requires  the  Sheriffs  to  pronounce 
■rdcukte  findings  on  the  material  facts  on  which  they  rest  their 
jodgnient,Icaonot  see  why,  in  cases  of  proof,  the  Court  should 
to*,  by  another  act  of  sederunt,  prevent  a  reclaiming  petition, 
»m  require  the  Sheriff- depute  to  review  on  the  materials  on 
width  bis  Lordship's  judgment  was  founded,  especially  as  the 
Kiiew  in  this  Court  is  now  so  easily  obtained.  I  hope  also  that 
•me  remarks  made  in  Oulram's  case  will  lead  to  exertions  to 
shorten  and  compress  the  processes  in  this  Sheriff  Court.  Here 
tare  ire  48  Interlocutors  In  regard  to  this  inquiry  as  to  a  matter 
«  pore  fact,  and  the  case  las  ting  from  December  1847  to  Decem- 
ber 18M). 

tord  Jfedbyx  concurred. 

!-"4  Cotkbta-n. — I  do  not  mean  to  go  into  the  evidence,  but 
»f  generally,  that  I  agree  with  your  Lordship.  Even  if  there 
vere  any  doubt,  I  think  the  onus  lies  oo  the  partners  to  prove 
U»  sddrew.  At  best,  it  is  a  case  of  doubt  But  I  do  not  think 
"»'*«  nature  of  the  case.  I  think  that  an  address  waa  given 
10  *s  carters,  and  that  the  address,  however  it  came  to  be  so, 
vsi  Kirkaidg. 

bxiMui ray  concurred. 

The  Court  pronounced  the  following  interlocutor: — 

'"Advocate  the  cause ;  alter  the  interlocutors  complained  of: 
l-  i.  ltle  ton*  •"SB011  cast-iron  wheels,  for  the  value  of 
*tuca  this  action  was  instituted  in  the  Sheriff  Court  of  Qlasgow, 
*«  sent  by  the  respondents  to  the  station  of  the  Glasgow  and 
™^)*estern  Railway  Company  at  Irvine,  to  be  forwarded 
Kb™"  to  Qlasgow,  in  order  to  be  from  thence  transmitted  to 
^kj  to  K**'  *"d  Battr*T.  to  whom  they  were  lo  be  for- 
tU  i!ii  ""' the  **'d  ™rtT  ""BBOn  wheels  are  entered  In 
™  woksof  said  company  at  Irvine,  as  sent  by  the  pursuers  to 
way  sad  Battray  of  Dundee,  which  place  is  entered  iu  said 
?™"|to  column  headed  "  Residence,"  as  the  residence  of 
hniTiiiTi^  ■**  Ra,t"ly>  wt,ate  names  are  in  the  column 
— "    Find  that,  in  the  said  book,  Glasgow  is 


entered  iu  the  column  under  the  head  of  "Station  to  be  delivered 
at :"  Find  that  the  waybill  of  the  train  by  which  the  said  wheels 
were  forwarded  to  Glasgow,  has  not  been  produced,  and  that 
there  is  no  direct  evidence  as  to  the  entry  in  the  said  waybill 
applicable  to  the  said  wheels :  Find  that  there  is  no  proof  as  to 
the  delivery  to  any  one  at  Glasgow  of  the  original  address  sent 
along  with  the  goods  to  the  Irvine  station,  or  that  such  address 
was  taken  on  by  the  guard  at  Glasgow  :  Find  that  there  is  no 
proof  that  any  address  with  the  destination  "  Dundee"  was 
given  by  the  railway  company  to  the  defender,  or  any  of  tils 
clerks  or  carters :  Find  that  the  Qlasgow  inwards  book,  which 
is  made  up  at  Qlasgow  the  moming  after  goods  arrive,  from  the 
waybill,  contains,  under  the  column  for  the  residence  of  tlie 
consignee,  the  name  "  Glasgow,"  and  that  "  Dundee"  is  not  iu 
that  book  :  Find  that  in  the  delivery  book,  made  up  by  the 
railway  company  at  Glasgow,  for  the  wheels  which  they  sent 
out  with  the  defender's  carts,  there  is  no  address  or  destination 
entered  opposite  to  the  names  of  Keay  and  Rattray,  the  con- 
signees, nor  does  the  book  contain,  after  the  signature  of  Richard 
Dull,  who  signs  such  receipt,  any  statement  to  prove  for  what 
party,  or  for  whst  part,  the  slid  Richard  Dall  took  delivery  : 
Find  that  the  said  wheels  were  taken  to  the  wharf  at  Port 
Dundas,  where  vessels  for  Kirkaldy  lay,  and  were  received  by 
Dull,  who  signs  said  receipt  as  for  a  Kirkaldy  vessel :  Find  that 
although  received  by  him  as  for  Keay  and  Rattray,  they  were 
entered  in  the  ship's  manifest  aa  for  one  Alexander  Macdonuld 
at  Kirkaldy,  and  were  in  whole  or  part  delivered  to  him  :  Find 
it  not  proved  that  the  error  In  sending  to  the  Kirkaldy  wharf, 
and  without  any  destination  in  the  delivery  book  signed  by  Dall, 
arose  from  any  mistake  on  the  part  of  the  defender,  or  those  fur 
whom  he  is  responsible,  or  that  his  men  ever  received  any  ad- 
dress with  the  destination  of  "Dundee"  for  the  wheels;  There- 
fore, sustain  the  reasons  of  advocation,  assoilzie  the  defender, 
and  decern ;  and  find  him  entitled  to  the  expenses  incurred  in 
this  Court  and  in  the  Inferior  Court ;  allow  accounts,"  &c. 

Lord  Ordinary,  Cowan. — Act.  Inglis,  Boyle;  John  Rogers, 
S.S.C.  Agent.— All.  Dean  of  Faculty  (Anderson),  Moir ;  (jibsuit- 
Craigs,  Dalziel  and  Brodie,  W.S.  Agents.— R.  Clerk.— (W.G.  f.) 

5th  February  1852. 

Second  Division. 

No.  122. — Donald  Campbell,  Pursuer  and  Respondent, 

v.  The  Caledonian   Railway  Company,  Defenders 

and  Advocators. 

Frocess — Act  of  Sederunt  15th  February  1861 — Interlocutor- 


cose  was  remitted  to  the  Sheriff  teith  instructions  to  draw  up  tlie 

special  findings  on  ahieh  the  interlocutor  teas  founded,  and  to 

report  At  tame  lo  the  Court. 

This  was  an  action  in  the  Sheriff-Court  of  Glasgow 
for  the  value  of  personal  luggage,  alleged  by  the  pursuer 
to  have  been  lost  by  him  While  travelling  as  a  passenger 
by  the  Caledonian  Railway. 

Proof  having  been  taken,  the  Bheriff-eubstitute  (Skene) 
pronounced  an  interlocutor  of  absolvitor.  The  pursuer 
appealed. 

The  Sheriff  (Alison)  pronounced  the  following  inter- 
locutor:— 

"Having  resumed  consideration  of  this  case,  with  the  re- 
vised petition  and  answers  for  the  parties,  and  again  reviewed 
the  whole  process, — for  the  reason  stated  in  the  following  note, 
alters  the  interlocutor  com  plained  of;  and  finds  that  the  liability 
of  the  defenders  extends  as  well  to  the  safe  conveyance  of  the 


tracted  or  paid  for ;  but  in  respect  the  discussion  hitherto  tins 
bad  relation  entirely  to  the  liability  or  non-liability  of  tho  de- 
fenders for  the  pursuer's  luggage  which  has  been  lost,  remits 
to  the  Sherifl-sulatitutc  to  apply  the  above  finding,  and  inquire 
into  the  value  of  the  goods  that  have  been  so  lost  and  to  allow 
the  pursuer  his  oath  in  litem ;  or  do  otherwsya  In  the  cause  a* 
to  him  si i all  setnn  just." 


KErORTS  OF  CASES  DECIDED 


|Feb.5, 


The  Sheriff- substitute  having  thereafter  decerned 
against  the  defenders  in  terms  of  the  libel,  they  advo- 
cated. 

The  case  having  been  reported  by  the  Lord  Ordinary 
to  the  Inner-Ilonse,  the  Court,  on  its  appearing  in  the 
single  bills,  pronounced  the  following  interlocutor: — 

"  Remit  to  the  Sheriff  with  Instructions  to  draw  up  special 
findings  in  point  of  fact  on  which  his  interlocutor  in  founded, 
and  to  report  tho  name  quam  primum  to  the  Court,  these  find- 
ings being  required  by  the  act  of  sederunt  15th  February  1851." 

Lord  Ordinary,  Robertson.— Act.  Mackenzie  ;  John  Boss, 
S.S.C.  Agent.— Alt.  Bail  lie  I  Hope,  Olipbant  and  Mockay,  W.S, 
Agent:-?.  tfcri-(W.G.T.) 

flift  February  18.12. 

Excess  Division. 

No.  123. — James  Cdthbertbon  and  others,  Pursuers,  v. 

Robert  Youko  of  Colinswell,  Defender. 
Acquiescence — Homologation — Road— Public— Process — In  an 
action  to  declire  a  public  right  of tcay  through  the  defender'!  landt. 
anil  to  remove  ooitrucfiont — it  having  been  held  thai  the  right  of 
way  exiited.thr  drfender  pleaded,  thai  us  he  had,  upirardi  of  twenty 
years  before  the  action  loot  raited,  made  the  erection!  complained  of 
without  objection,  the  public  were  barred  by  homologation  and  ac- 
tpB—rtnt*  from  objecting,  and  he  teat  therefore,  in  regard  to  the 
conclution  for  removal  of  obstructions,  entitled  to  abtoliitor:  dr. 
eumttaiieei  in  which— Raid,  thai  the  record  did  not  contain  arer. 
menu  tufficitnt  to  tupporl  the  pita,  and  defence  repelled  accordingly. 

See  ante,  pages  145  and  162. 

The  defender  now  pleaded,  that  in  so  far  as  the  sum- 
mons concluded  for  the  removal  of  obstructions  to  the 
right  of  public  way,  he  was  entitled  to  decree  of  absol- 
vitor, on  the  ground  of  acquiescence,  on  the  part  of  the 
pursuers,  in  the  shutting  up  of  the  road  in  question. 

The  summons,  after  stating  that  there  was  a  public 
footpath  through  the  defender's  lands  from  Burntisland 
t  j  Aberdour  along  the  sea-shore,  proceeded,  that — 
"  the  defender,  or  his  predecessors,  some  years  ago  Illegally 
attempted  to  impair  or  Abrogate  the.  rights  and  privileges  of 
the  pursuers,  and  of  the  public  In  reference  thereto,  or  other- 
wise to  impede  and  obstruct  them  in  tbe  fair,  legitimate,  and 
peaceable  use,  exercise,  possession  and  enjoyment  of  the  same : 
That  with  this  illegal  view,  and  with  lhat  of  excluding  the 
pursuer*  and  the  public  from  the  sea-shore  along  the  line  of 
the  Said  communication,"  the  defender  or  hid  predecessor*  had 
erected  various  walls,  buildings  and  gates :  That  the  whole 
uf  these  erections,  buildings  and  obstructions,  are  illegal  and 
unwarrantable',  and  the  defender  Is  bound  to  remove  the 
same,  no  as  that  the  said  public  right  of  way,  footpath  or  road, 
anil  the  sea-shore,  may  be  left  open  and  unobstructed,  to  be 
used  and  enjoyed  by  the  pursuers  and  the  public  as  formerly." 
The  summons  concluded  to  have  it  found  and  declared— 
"  that  the  foresaid  public  right  of  way,  footpath  or  road,  is  a 
public  right  of  way,  footpath  or  road  ....  and  that  the  said 
defender  has  uo  right  to  impede  or  obstruct  the  pursuers,  and 
others  foresaid,  in  tbe  said  free  use,  possession  and  enjoyment, 
of  the  said  public  right  of  way,  footpath  or  mad.  or  of  any  of 
their  said  rights  and  privileges,  nor  to  exclude  them  from  ac- 
cess to  the  sea-shore  or  beach  along  the  line  of  tbe  said  com- 
muni  cation,  as  be  has  illegally  attempted  to  do,  by  his  said 
unwarrantable  erections."  And  on  its  being  so  found,  the 
defender  should  lie  ordained  "  immediately  to  remove  the  said 
walls,  locked  gates,  fences,  and  all  other  obstructions,  in  so  far 
as  they  may  exclude  free  and  open  access  to  the  foresaid  pub- 
lic right  of  way,  footpath,  or  road  to  the  sea-shore,  or  Impede 
and  obstruct  tbe  pursuers  and  others,  feuars  and  inhabitants 
of  Burnt  inland,  Kirktown,  and  Aberdour,  and  members  of  the 


use  and  enjoy,  free  and  uncontrolled  access  and  admission 
thereto." 

The  defender,  in  his  statement  of  facts,  set  forth — 
Tl.ni.  the   lauds  uf  Colinswell   and  of  {ludsniill,   through 


which  it  was  alleged  the  road  in  question  ran,  i 
respectively  by  his  late  father  in  1804,  and  by  himself  in 
1830 :  That  at  the  time  they  were  purchased,  these  lands  were 
uninclosed  :  That  in  1827,  (4.)  a  mansion  house  and  offices 
were  built  at  Colinswell,  and  new  enclosures  were  erected. 
"  An  expensive  sea  wall,  which  cost  about  £1500,  was  built 
upon  tho  south  boundary  next  the  sea,  which  was  absolutely 
necessary  to  prevent  the  encroachment  of  the  si&at  high  tides, 
whereby  the  soil  of  the  land  was  liable  to  be  washed  away. 
On  acquiring  the  lands  of  Qedsm ill,  stone  walls  and  an  expen- 
sive sen  wall  on  the  south  boundary  were  erected.  These  hut 
erections  took  place  about  20  years  ago.  6.  In  1824,  the  late 
James  Stuart,  who  had  right  to  the  minerals  under  the  lands 
of  Colinswell,  opened  up  the  sea  shore  to  the  south  of  Colins- 
well in  search  of  minerals ;  and,  by  his  operations,  be  not  only 
destroyed  or  injured  these  parts  of  the  lands  of  Colinswell  art. 
j  oining  the  sea-shore,  but  he  went  up  a  good  way  into  the  lands 
then  in  crop.  At  this  time,  there  neither  was,  nor  could  be, 
any  such  road  or  foot-path  as  that  alleged  by  the  pursuers, 
o the v wise  Mr.  Stuart's  operations  could  not  have  been  carried 
on  After  doing  a  good  deal  of  damage  to  the  lands  of  Colint- 
wcll  by  these  operations,  Dr.  Stuart  gave  up  his  search  for 
minerals ;  and,  in  1626,  the  sea  wall  on  the  south  of  Colitis- 
well  lands  was  begun  to  be  erected,  and  the  whole  boun- 
dary walls,  together  with  tbe  erection  of  the  mansion-house 
and  offices,  and  a  bathing-house,  were  commenced,  and  were 
all  finished  in  the  course  of  the  year  1827.  These  operations 
were  carried  on  openly,  and  were  well  known  to  all  the  inha- 
bitants of  Burntisland,  Kirktown,  Starleyburu,  and  Aberdour, 
and  no  objection  or  challenge  was  ever  made  by  any  person, 
till  the  summons  in  the  present  action  was  raised  in  August 
1849.  In  1829  and  1830,  tbe  tea  wall  or  south  boundary  wall 
from  the  east  of  Colinswell  lands  to  the  west  side  of  the  public 
road  from  Kirktown  to  Burntisland,  was  constructed,  and  tbe 
whole  lands  thus  enclosed  were  greatly  improved,  and  were 
regularly  ploughed  to  tbe  extremity  ol  the  south  march— all  as 
shewn  in  a  plan  made  out  by  Mr.  Sai  g,  civil  engineer  in  Kir- 
kaldy,  produced  in  process.  7.  The  oiiginal  access)  to  Colin*. 
well  House  was  from  the  turnpike  leading  from  Burntisland 
to  Aberdour, — though,  in  1827,  when  the  sea  wall  above  men- 
tioned was  erected,  and  the  lands  enclosed,  a  private  foot-road 
entering  from  the  Kirktown  was  made  along  and  Inside  of 
the  sea  wall.  At  this  time,  a  wooden  gate  was  also  pat  up, 
to  prevent  trespassers  from  entering.  But  the  carriage  road 
to  Colinswell  House  continued  to  be  from  the  turnpike  road 
between  Burntisland  and  Aberdonr.  In  tbe  month  of  March 
1849,  when  a  number  of  labourers  in  the  parish  of  Burntisland 
had  been  thrown  out  of  work,  the  defender,  with  the  view  of 
giving  them  employment,  resolved  to  make  a  carriage  road 
from  Gvdsmill  on  his  east  boundary,  and  on  the  north  side  of 
the  sea  wall  above  mentioned,  leading  up  to  his  dwelling-bouse. 
What  was  thus  converted  Into  a  road  leading  to  bis  dwelling- 
houne,  had  previously,  for  time  immemorial,  been  ploughed 
and  cultivated  by  tbe  defender  and  bis  predecessors  as  part  of 
their  property,  without  objection.  When  making  this  ne* 
road,  tbe  defender  erected  a  porter's  lodge,  with  iron  gates,  on 
the  east  end,  all  within  his  own  property.  8.  Between  tbe 
lands  which  belong  to  the  Carron  Company  on  tbe  west,  and 
the  defender's  lauds  of  Colinswell  on  tbe  east,  there  has  existed 
for  time  immemorial  a  boundary  wall,  running  from  the  Aber- 
dour turnpike  road  on  the  north  to  the  sea-shore  on  the  south. 
This  boundary  wall  was  repaired,  and  partly  rebuilt,  on  the 
old  line,  about  26  years  ago." 
And  be  pleaded, — 

"0.  The  defender  and  his  predecessors  having,  without  chal- 
lenge or  dispute,  been  allowed  to  erect  the  sea  wail  above- 
mentioned,  nearly  thirty  years  ago,  together  with  the  bathing- 
house  within  the  sea  wall,  and  to  Incur  the  great  expense  of 
thesu  erections,  which  were  essential  for  protecting  their  pro- 
perty, the  public  and  all  persona  concerned  are  now  barred, 
by  acquiescence  and  homologation,  from  disturbing  the  sane; 
and,  at  all  events,  tt  would  be  grossly  unjust,  without  giving 
indemnity  to  the  defender,  to  order  the  destruction  of  his  pro- 
perty in  the  terms  concluded  for  by  the  pursuer*." 

Gordon  for  defender — The  case  had  been  enrolled  for 
absolvitor  on  the  ground,  that  whether  there  had  origi- 
nally been  a  public  road  or  not  through  the  defender'.' 
lands,  the  public  had  acquiesced  in  its  being  shut  up,  bj 


1852.] 


IN  THE  COURT  OF  SESSION,  Ac. 


the  erections  in  question,  and  could  not  now  ask  that 
the  Mine  should  be  taken  down. 

[Lord  J uttier- Clerk. — Have  you  made  any  averment  of  acquies- 
tancn  on  nsaord  f  ] 

I  think  there  is  averment  on  record  sufficient  to  raise 
the  plea.  That  plea  is  not  that  consent  was  actually 
given.  All  that  is  necessary  to  raise  the  plea  of  acquies- 
cence is,  that  the  party  against  whom  it  is  pleaded,  be  in 
the  knowledge  that  operations  are  going  on  attended  with 
expense  to  the  proprietor,  the  effect  of  which  would  be  to 
defeat  the  party's  right.  If  he  acquiesce  for  20  years, 
that  is  enough  to  raise  the  plea ;  and,  on  the  evidence,  it 
appears  that  such  acquiescence  did  take  place  on  the 
part  of  the  public. — Bell's  Principles,  §  946.  Rodger, 
Htb.  July  1827,  House  of  Lords.  Aberoorn,  20th  May 
1820,  F.  0.    Melville,  29th  May  1830. 

Lord  Jattia.Ckrk.-V  you  had  admitted  that  there  was  ori- 
ginally ■  road  through  your  grounds,  which  you  had  blocked 
up,  and  given  the  public  another  road  in  place  thereof,  which 
they  had  mod  for  twenty  years,  that  would  have  been  a  different 
cose.  You  might  then  hare  said  the  public  had  acquiesced 
in  the  change  of  roads.  But  you  do  not  nay  that  On  the 
contrary,  what  you  laid  originally  woe,  that  there  was  no  public 
road  ;  but  now,  as  it  haa  been  found  that  there  was  a  public 
road,  you  aay  the  shutting  up  of  it  was  acquiesced  in.  I  do 
not  think  it  necessary  for  us  here  to  lay  down  what  might  be 
cno.igh  to  constitute  an  averment  of  acquiescence;  but  after 
the  previous  rounte  of  pleading  here,  I  do  not  think  it  will  do 
now  to  say  there  was  acquiescence. 

Lord  Coekburn. — If,  as  is  now  admitted,  the  public  originally 
had  a  right  of  road  through  the  defender's  lands,  I  do  not  see 
that  it  is  any  answer  to  their  claim  to  say,  you  have  allowed 
me  for  twenty  years  to  deprive  you  of  your  right. 

Lord  Juitict-Clerk — If  twenty  years  is  sufficient,  why  should 
not  fifteen  or  ten  be  T 

Gordon — If  the  public  for  twenty  years  have  not  used 
this  road,  is  not  that  acquiescence  ? 

Lord  Coekburn. — It  does  not  follow.  Some  of  the  pursuers  may 
bnve  been  born  since  the  shutting  up. 

Lvd  Juttite-Clcrk. — Tour  own  averment  is,  that  the  partners, 
fmfnr  from  heing  longresiitenters  in  Burntisland,  only  came  there. 
within  eighteen  months  of  raising  the  action. 

Lord  Murray. — The  doctrine  of  acquiescence  only  arises  in 
the  case  of  a  party  having  a  right,  who  allows  operations  to  go 
on  without  objection,  and  hi*  acquiescence  is  taken  as  consent. 
That  ia  the  case  which  Hr.  Bell  refer*  to.  But  that  does  not 
apply  to  the  case  of  a  prescriptive  right  on  the  put  of  the  public 

Lord  Medwyn. — I  cannot  limit  acquiescence  to  the  case  of  a 
single  individual.  I  think  there  may  be  acquiescence  on  the  part 
of  the  public ;  but  I  doubt  if  we  have  a  sufficient  averment  here. 

I/ord  Justice  Clerk, — I  wish  to  go  entirely  on  the  ground  of 
vimt  of  averment  on  record.  The  expressions  quoted  from  Mr. 
Hell  apply  solely  to  the  cases  to  which  he  refers  them, — cases  of 
a  proprietor,  whose  words  could  stop  the  operations  in  question, 
■Hawing  them  togo  on.  Iniachca*es,  acquiescence  may  becom- 
pitted,  not  only  in  twenty  years,  but  even  in  a  few  months. 
Ilr-ro,  I  do  nut  mean  to  say  whether,  in  certain  circumstances,  the 
public  or  those  representing  them,  might  or  might  not  be  held 
to  have  acquiesced ;  but  I  doubt  if  the  averment  is  sufficient. 

The  Court  pronounced  the  following  interlocutor : — 

"  Find  that  the  record  does  not  contain  averments  sufficient 

to  support  the  sixth  plea  in  law  stated  in  the  defences,  and  to 

this  extent  repel  the  defence :  Find  the  defender  liable  in  the 

expense  of  this  discussion,  and  allow  an  account,"  Ac 

Act.  Sul.  Gen.  (Deas).  Inglls,Macfarlane;  Wothertpoon  and 
Mack.  8.S.C.  Agent,.— Alt.  Lord  Adv.  (Moncreiff).  Dean  of  Fa- 
culty ( Anderson),  Qorqnn,  Hutchison ;  Alex.  Hutchison,  S.S.C. 
Agent.— T.  Clerk.— (W.GT.) 


6th  February  1862. 
Second  Dmsios. 
No.  124. — HaantY  Kiloour,  Purtuer  and  Advocator, 
v.  Alexander  Bbowk,  Defender  and  Respondent. 
Process— Interlocutor— Statute  6  Geo.  IT.  c.  120,  §  40. 
The  interlocutor  of  the  Lord  Ordinary  in  an  advoca* 
tion,  bore  merely  that  his  Lordship  repelled  the  reasons 
of  advocation,  and  remitted  to  the  Sheriff,  without  any 
findings  in  point  of  fact.    The  advocator  having  reclaim- 
ed, the  Court,  on  the  case  appearing  in  the  single  bills,  re- 
mitted to  the  Lord  Ordinary  to  pronounce  special  findings, 
in  terms  of  6  Geo.  IV.  c.  120,  §  40,  and  directed  the 
cause  to  be  thereafter  transmitted  to  the  Court  to  be 
advised  upon  the  reclaiming  note,  with  the  addition  of 
such  findings. 

Lord  Ordinary,  CoIodbsy. — Act.  Sol.  Qen.  (Dees),  James  Sou- 
ter,  W.B.  Agent.— -AH. Heaves;  T.  and  B.Landate,  S.S.C.  Agent*. 
T.  Clerk.— (W.G.T.) 

6th  February  1852. 

First  Division. 

No.  125. — Sir  Thomas  Etskinb,  Petitioner. 

Entail  Amendment  Act  1848,  §  26. 

This  was  an  application  under  the  25th  section  of 
the  act  11  and  12  Vict.  c.  36,  for  authority  to  sell,  in 
order  to  pay  entailer's  debts.  T ho  debts  had  not  been 
made  real  against  the  estate.  The  statute  enacts  (§  25), 
that  it  shall  be  lawful  to  sell  a  part  of  the  estate  "in 
all  cases  in  which  the  fee  of  an  estate  is  validly  charged 
with  debt."  The  Court  found,  "that  under  the  statute, 
it  is  not  competent  to  authorize  the  sale  of  any  por- 
tion of  the  lands,  &e.  for  payment  of  tho  debts,  amount- 
ing to  j£60,372 1 10s.,  so  long  as  the  same  remain  only 
personal  debts  of  the  entailer,  and  have  not  been  made 
a  valid  charge  on  the  estate,  or  any  part  thereof;  and  in 
regard  to  these  last-mentioned  debts,  sist  this  process  until 
proper  steps  shall  have  been  taken  in  that  respect,"  &c. 

Lord  Ordinary,  Cowan.— Act.  Marshall;  James  DaJgleish, 
W.8.  Agent.— L.  Cleric— (F.H.) 

6th  February  1852. 

Flbst  Division. 
No.  126. — William  Stuart,  Pursuer,  v.  Major 
Walter  Campbell,  Defender. 
Heirs,  Liability  of— Heir  of  Line— Heir  of  Provision— Bond, 
Personal — Relief — Giving  Time — A  debtor  in  a  perianal  bond 
died  leaving  an  heir  of  tint  and  an  heir  of  provision.     The  creditor 
took  a  bond  of  corroboration  front  the  heir  of  tine  on  condition  of 
luperuding  payment  for  about  six  montht.    On  lie  lubteguent  bank- 
ruptcy of  the  heir  of  tint,  the  creditor  sued  the  heir  of  provision,  who 
pleaded  in  defence,  that  he  snti  liberated  by  the  agreement  to  give 
time  to  the  heir  of  line,  the  primary  debtor — 1.  Flea  repelled,  in 
respect  of  the  term*  of  the  original  bond,  and  of  the  bond  of  corro- 
boration; and  question,  Eva  far  the  doctrine  of  giving  tin*  it 
applicable  to  obtiganti  itanding  respectively  in  the  petition  of  heir 
of  line  and  heir  of  provitiont    2.  Terms  of  a  special  burden  laid 
upon  the  heir  of  prooiiion  by  a  codicil  to  a  settlement,  under  uMeh 
he  succeeded  to  an  estate  in  that  character,  which,  in  any  cuss  of 
the  above  plea,  mere  held  lufficient  to  infer  liability  for  the  debt. 
This  was  an  action  to  recover  payment  of  £1600, 
with  interest  from  Martinmas  1846,  being  the  balance 
remaining  due  on  a  personal  bond,  which,  after  several 
assignations,  had  come  to  be  vested  in  the  pursuer. 

The  bond  had  been  granted  in  1814  by  Walter  Camp- 
bell of  Shawfield,  and  his  second  son  Robert  Campbell 
ofSkipness.  The  bond  acknowledged  receipt  of  £2000— 
"  which  sum  of  12000  sterling,  we  hind  and  oblige  ourselves, 
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conjunctly  and  severally,  and  out  hei™,  executors  »nd  suc- 
cessors, renouncing  the  benefit  of  diecusiion,  to  content  and 
repay  to  the  suid  John  Donaldson,  and  to  his  heire,  executors 
or  asdgnees." 

The  estate  of  Skipness  stood  destined  to  Robert  Camp- 
be]!,  the  second  obligant,  on  a  disposition  executed  by 
his  father,  the  first  obligant,  in  1779.  This  conveyance, 
after  stating  that  the  grantor's  other  estates  of  Shawfield, 
I  slay  and  Woodhall,  would,  on  his  death,  descend  to  his 
eldest  son  John, settled  the  estate  of  Stipnessas follows: — 

"  I  do  hereby  give,  giant  and  dispone,  to  and  in  favours  of 
myself  during  my  life,  and  after  my  death,  to  and  in  favour*  of 
the  said  Robert  Campbell,  my  second  son,  and  the  heirs-mule 
of  his  bod; ;  whom  failing,"  &c 

Walter  Campbell  of  Shawfield  died  in  1816.  He 
was  predeceased  by  his  eldest  son  John,  and  his  second  son 
Robert.  Robert  died  in  1814,  tbe  same  year  in  which 
be  subscribed,  along  with  his  father,  the  bond  sued  on. 

The  defender  was  the  eldest  son  of  Robert  Campbell 
of  Skipness.  Under  the  disposition  of  1779,  he  was 
served  heir  of  provision  to  bis  grandfather,  upon  which 
service  he  was  infeft  in  1817. 

On  27th  March  1816,  Walter  Campbell  of  Shawfield 
executed  a  codicil  to  his  deed  of  1779.  The  codicil  set 
forth  various  causes  for  granting,  and,  among  others,  the 
following  consideration: — 

"  And  that,  by  the  predecease  of  tbe  said  Robert  Campbell, 
my  second  son,  the  said  lands  and  estate  of  Bklpness  will,  in 
virtue  of  said  disposition  (if  not  revoked),  descend,  at  my  death, 
to  Walter  Campbell,  bis  eldest  son,  (the  defender),  and  the 
heirs-male  of  his  body ;  whom  failing,  &c. 
It  also  contained  the  following  provision: — 

"  I  do  farther  hereby  burden  the  said  disposition,  and  lands 
and  others  thereby  disponed,  and  the  heiis  who  shall  succeed 
to  me  in  virtue  thereof,  with  payment  of  all  the  just  and  law. 
ful  debts  contracted  by  the  said  Robert  Campbell  my  son,  and 
reeting-owin;  at  the  time  of  his  death.  In  so  far  as  those  debts 
shall  not  be  extinguished  during  my  life." 

On  the  death  of  Walter  Campbell  of  Shawfield  in 
1816,  his  estates,  other  than  Skipnesa,  were  taken  up 
by  his  grandson,  Walter  Frederick:  Campbell  of  Islay, 
as  heir  of  line. 

On  13th  June  1821, Mrs.  Margaret  Thomson  or  Freer, 
and  Dr.  Robert  Freer,  who  had,  by  assignation,  become 
creditors  in  tbe  bond  sued  on,  took  a  bond  of  corrobora- 
tion from  W.  F.  Campbell  of  Islay,  the  heir  of  line  of 
Walter  Campbell  of  Shawfield.  At  that  time,  W.  F. 
Campbell  of  Islay  was  solvent,  and  continued  so  till  1846. 
The  bond  provided  as  follows: — 

"  And  seeing  that  the  said  principal  sum  of  £2000  sterling 
contained  in  the  said  bond,  with  interest  thereof  from  the 
said  term  of  Whitsunday  1621,  are  still  resting  and  unpaid ; 
and  that  the  Baid  Mrs.  Margaret  Thomson  or  Freer,  and  the 
said  Doctor  Robert  Freer,  are  willing  to  supersede  payment 
thereof  to  the  term  of  payment  after  mentioned,  (Martinmas 
1821),  in  consideration  of  my  granting  these  presents  in  man. 
ner  under  written :  Therefore  I,  the  said  Walter  Frederick 
Campbell,  have  become  bound  and  obliged,  as  I  hereby,  In 
corroboration  of  tbe  foresaid  bond,  and  of  the  said  assignations 
thereof,  and  without  hurt  or  prejudice  thereto,  ttdatamulando 
jura  junbtii,  and  specially  without  prejudice  to  any  claim  com- 
petent against  the  representatives  of  tbe  said  Robert  Camp- 
bell of  Bklpness,  under  the  said  bond,  bind  and  oblige  myself, 
my  heirs,  executors  and  successors,  renouncing  the  benefit  of 

discussion,  to  make  payment of  the  foresaid  principal 

sum  of  £2000,  and  that  at  the  term  of  Martinmas  neat." 

The  interest  on  the  bond  was  regularly  paid  by  W. 
F.  Campbell  of  Islay,  to  the  parties  in  right  of  the  bond, 
from  the  death  of  Walter  Campbell  of  Shawfield  in 


1816  till  Martinmas  1846.     In  August  1842,  £md 
the  principal  sum  were  paid  to  the  pursuer. 

In  1846,  the  affairs  of  W.  F.  Campbell  of  Islay  be- 
came embarrassed,  and  he  was  sequestrated  on  2d  De- 
cember 1848.  In  these  circumstances,  the  present  claim 
for  payment  of  the  balance  of  X1600,  with  interest  from 
Martinmas  1846,  was  insisted  in  against  the  defender. 

The  defender  sold  the  estate  of  Skipness  in  1H4J. 
With  a  view  of  facilitating  tbe  sale,  he  made  up  a  title 
as  heir-male  in  general  of  bis  father,  Robert  Campbell. 
Accordingly,  one  of  the  grounds  of  liability  at  first  in- 
sisted on  in  this  action  was,  that  the  defcKter  represented 
his  father  Robert.  But  this  plea  was  given  up  on  the  con- 
sideration that  this  was  a  mere  formal  title,  under  whfch 
the  defender  took  no  benefit,  having  truly  taken  up  the 
estate  on  a  title  flowing  directly  from  his  grandfather. 

The  two  grounds  of  liability  ultimately  insisted  is 
were — 1.  That  the  defender  was  liable  as  heir  of  pro- 
vision of  his  grandfather  Walter  Campbell.  2.  That  be 
was  liable  as  having  taken  the  estate  of  Skipuees  under 
the  special  burden  contained  in  the  entail  of  1816,  of 
paying  this  particular  debt. 

On  the  part  of  the  defender,  it  was  contended  gens- 
rally — I,  That  by  giving  time  to  Campbell  of  Islay,  the 
heir  of  line  and  primary  obligant  in  the  whole  debt,  (tbe 
defender  in  no  way  representing  his  father  Robert),  tbe 
right  to  sue  the  defender,  as  heir  of  provision  and  sub- 
sidiary debtor,  was  discharged.  2.  That  the  wholedebt 
was  truly  Shawfield's — Robert  Campbell  being  merel? 
his  cautioner— end,  therefore,  that  it  did  not  fall  within 
the  burdening  clause  of  the  codicil  of  1816, — or,  at  all 
events,  that  it  did  go  only  to  the  extent  of  one-half. 

The  Lord  Ordinary  ordered  written  argument,  after 
considering  which,  he  pronounced  the  following  inter- 
locutor:— 

"  lmo,  In  respect  that,  by  the  original  bond  libelled,  Waller 
Campbell,  Esq.  of  Shawfield,  and  Robert  Uaiajttell,  Esq.  of 
Skipness,  '  bind  and  oblige  ourselves,  conjunctly  and sevenillj, 
and  our  heiis,  executors  and  successors,  renouncing  the  benefit 
of  discussion,' — and  that  the  bond  of  corroboration  founded 


declared  to  be  '  in  corroboration  of  the  foresaid  bond,  and  of 
the  assignations  thereof,  and  without  hurt  or  prejudice  thereto, 
ttdaeeumulandojurajuribui,  and  specially  without  prejudice  to 
any  claim  competent  against  the  representatives  of  tbe  tM 
Bobert  Campbell  of  Skipness,  under  tbe  said  bond,'— rcpch 
tbe  defence  pleaded  for  the  said  defender,  in  respect  of  the 
tupcrttden  of  payment  granted  by  the  creditors  in  said  urigiosl 
bond  to  tbe  said  Walter  Frederick  Campbell, '  in  consideistion 
of  my  granting  these  presents,' — i.  a  the  foresaid  bond  of  conu- 
boration  ;  and  finds  that  the  defender,  as  heir  of  provisoo  to 
the  said  Walter  Campbell,  Is  still  liable  in  the  same  fulimetsurt 
of  joint  and  several  liability  for  the  debt  in  said  boud,  whkb 
was  therein  originally  undertaken  and  become  bound  for  bj 
tbe  said  Walter  Campbell.  2*>,  ctfpaiatin.  In  respect  tlwttlit 
defender,  by  the  express  condition  of  the  title  undar  which  be 
succeeded  to  the  said  Walter  Campbell  in  tbe  lands  and  estate 
of  skipness.  Is  burdened  with  payment  of '  alt  the  just  andl»«- 
ful  debts  contracted  by  the  said  Bobert  Campbell,  toy'  (i  * 
Walter  Campbell's)  '  sou,  and  resting-owlng  at  the  time  of  ua 
deatb,  in  so  far  as  these  debts  shall  not  be  extinguished  dutiug 
taf  (i.  a  Walter  Campbell's)  '  life ;'  and  that  the  debt  libellwi 
was  contracted  by  the  said  Robert  Campbell,  and  is  still  nst- 
lng-owiug  and  unextinguished,  as  taid  is ;  as  also  in  respect  iA 
the  special  terms  of  tbe  foresaid  boud  of  corroboration,  where- 
by the  full  force  of  the  original  bond  is,  notwithstanding  tlie 
temporary  taptmdtn  of  payment  in  favour  of  Waller  Iredsnj* 
Campbell,  reserved  entire  against  all  and  simdry  other  paruts 
bound  hereby ;  and  specially  as  against  tbe  representatives  ut 
the  said  Bobert  Campbell,  which,  though  not  universally,  r< 
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respect  of  the  debt  in  question,  the  defender,  by  the  force  of 
e  above  condition  in  hi ■  title  toSkJpness,  may  be  held  to  be  : 
nds  the  Mid  defender  also  liable  in  the  same  full  measure  of 
in  t  and  several  liability  for  the  debt  in  said  bond,  which  mi 
erein  originally  undertaken  and  become  bound  for  by  bis 
thcr,  the  said  Robert  Campbell :  And,  therefore,  and  on  the 
Me  matter,  decerns  in  terms  of  the  libel ;  but  finds  no  ex- 
nses  due,  and  decerns." 
The  defender  reclaimed. 
Penney  for  reclaimer — 

has  bran  said  on  the  other  aide,  that  the  defender  la  the  heir 
id  rcpresec  Utile  of  Campbell  of  Skipneas.  But  the  interlo- 
tor  does  not  proceed  on  that  ground,  and  could  not  do  so,  be- 
usc  tbe  defender  in  no  way  represents  his  father.  He  takea  ai 
sponeeof  his  grand  father,  who  survired  hie  father.  It  is  not 
tputed,  that,  but  for  the  conduct  of  this  creditor,  the  defen- 
■mould  be  liable  to  the  extent  of  Skipn  ess,  the  defender  being 
imp  bell  of  Shawfield'a  heir  of  provision  In  that  estate.  But 
isarpied  that  this  liability  has  been  discharged  by  the  procefd- 
gt  of  this  creditor.  Campbell  ofSbawfieldleftanample  estate 
his  death,  and  Campbell  of  Ialay  wm  his  heir  of  line.  Till 
(16,  the  creditor  obtained  payment  of  his  interest  from  Camp. 
:il  oFIslay.  He  entered  Into  a  transaction  by  which  he  gave 
in  time.  In  1821,  at  a  time  when  there  were  ample  funds 
r  payment  of  the  debt,  the  creditor  agreed  to  supersede  the 
riuaud  for  several  months,  in  consideration  of  a  bond  of  cor- 
Lnjration  being  granted.  This  la  a  transaction  with  the  pri- 
ary  debtor,  the  heir  of  line,  the  defender  beingan  heir  of  pro- 
don,  that  is  to  say,  a  Bubstdiaty  debtor.  By  giving  time  to 
e  primary  debtor  without  the  consent  of  the  subsidiary  debt  or, 
-  ui^cbaiged  the  latter.  Suppose  this  question  were  being  dis- 
»5td  before  the  bankruptcy  of  Ialay,  the  defender  would  hare 
nu  entitled  to  Insist  upon  the  primary  debtor  being  fltst  dis- 
larged.  It  is  trae  beyond  ft  doubt,  that  the  heir  of  line  U  liable 
re!  it/ to  the  heir  of  provision.  Now,  by  giving  time  to  the  pri- 
isij  oblijiaut,  he  ties  up  the  bands  of  tbe  subsidiary  obligant, 
nd  rortiains  his  right  of  relief  He  thus  discharges  his  claim 
;;iiust  [he  subsidiary  debtor.  This  principle  is  well  recogniied 
i  (Melawoicaotionry;  but  it  is  plainly  applicable  toeveryoaae 
!:■"  there  is  n  primary  and  a  subsidiary  obunnt,  because  the 
glit  of  relief  is  interfered  with.  It  is  not,  however,  on  the 
•nhl  of  that  principle  that  the  Lord  Ordinary  proceeds.  His 
inUiip  proceeds  on  a  reservation  contained  in  the  bond  of 
iRoboration.  But  the  reservation  cannot  exclude  the  opera- 
m  of  this  principle.  It  la  not  s  reservation  of  the  creditor's 
iioi  against  tbe  subsidiary  obligant.  If  there  had  been  such 
reservation,  the  creditor  would  have  had  a  great  deal  to  say. 
is  merely  a  reservation  of  the  creditor's  claims  against  the 
pri/seiitAtives  of  Campbellof  SkitJiiess,  of  whioh  the  defender 
not  He  is  called  here  as  an  heir  of  provision  of  Shawfield. 
here  is  no  reservation  of  any  claim  against  the  heir  of  pro- 
Finn  of  Sbawfleld.  The  ueond  ground  on  which  tbe  Interlc- 
iior  proceeds  Is  the  special  burden  in  the  codicil  of  1818. 
at  it  is  plainly  not  the  object  of  this  clause  to  burden  the 
sponeo  of  a  certain  estate  with  certain  debts,  in  favour  of  a 
irtkutar  party.  Shawfield,  by  this  clause,  could  only  mean 
ie  proper  debts  of  his  son. 

'iori  Fulkrton.-  -Was  not  this  a  proper  debt  of  his  son,  since 
*  sod  granted  bond  for  It  f  ] 

o  doubt  he  did,  but  his  father  wm  bound  for  one-half,  and 
as.  in  any  view,  the  proper  debtor  for  that  half.  He  cannot 
i  understood  to  hare  Intended  to  burden  Skipneas  with  his 
rn  ddit.  No  doubt  the  creditor  may  go  against  both  the 
digram  to  the  full  amount.  Bat  that  question  is  not  here ; 
idiiisc  this  creditor  cannot  reach  me  through  tbe  bond — 
■lough  the  bond,  he  can  only  roach  tbe  heirs  of  Bobert  Cam p- 
II,  of  whom  the  defender  is  not.  There  is  nothing  in  this 
•use  to  shew  an  intention  on  Shawfield'a  part  to  burden  the 
uno  of  Skipness  with  his  own  (Shawfield'a)  debts.  On  this 
■ed,  therefore,  the  defender  Is  not  the  proper  debtor,  except 
the  extent  of  one-half.  But,  In  truth,  the  whole  debt  was 
lawdeld'a  own— Ids  son  being  merely  a  cautioner.  No  part 
it  therefore  falls  under  the  operation  of  this  clause. 
Graham  Bell  for  pursuer — 

here  is  no  difference  as  to  the  facta,  and  as  to  a  considerable 
irt  oftho  law,  of  this  case.  The  bond  is  granted  by  the  father 
id  eon  conjunctly  and  severally.  After  granting  the  bond, 
■bcrt  Campbell  dies.    Before  his  death,  Skipneas  wm  destined 


to  the  second  son  of  Robert  Then  comes  tbe  codicil  of  1819, 
which  narrates  the  predecease  of  Robert  Campbell,  the  son. 
That  conveyance  expressly  burdens  the  estate  of  Skipneas  with 
the  whole  debts  of  the  grantor's  son  Robert.  The  pursuer  took 
a  bond  of  corroboration  in  1821.  Way  became  bankrupt  in 
1846.  It  is  true  that  up  to  that  date  the  pursuer  took  pay. 
meat  of  the  interest  on  the  bond  from  Ialay.  Now  the  defen- 
der admits,  that  if  there  had  been  no  transaction,  be  would 
have  been  liable  as  heir  of  provision.  But  he  says  the  pursuer 
gave  time  to  Way,  who  wm  tbe  primary  debtor  In  the  obliga- 
tion. Even  supposing  this  doctrine  were  applicable  to  the  case 
of  heirs,  the  terms  of  the  bond  of  corroboration  exclude  this 
defence.  It  is  said  that  the  heir  of  line  is  primarily  liable,  and 
that  tbe  heir  of  provision  ie  secondarily  liable,  and  that  the 
heir  of  line  ought  to  be  discussed  in  the  first  instance.  The  an- 
swer to  that  is— that  whatever  rights  and  privileges  were  com. 
patent  to  Bkipness  at  common  law,  all  these  remedies  were 
renounced  by  his  ancestor,  the  original  obligant — see  p.  86  of 
'        J      "■      -"■    ""-'Uty  which  attached  to  the  de- 


orlgtnalb 


Now,  the  liability  w 


rest  npon  the  common  law.  It  was  also  lawful  for 
Elm  to  renounce  the  benefit  of  discussion  ;  and  that  WM  done. 
The  creditor  lent  his  money  on  the  express  understanding 
that  the  benefit  of  discussion  was  excluded.  But  the  doctrine 
m  to  giving  time  has  no  application  to  the  liability  of  heirs. 
That  doctrine  wm  introduced  into  our  law  from  the  law 
of  England.  But  in  England  the  doctrine  wm  never  car. 
ried  beyond  the  case  of  cautioners.  Neither  has  it  been  car- 
ried any  farther  In  this  country.  An  heir  is  made  liable  for 
his  ancestor's  debt,  in  respect  of  his  taking  up  the  succession 
either  in  whole  or  In  part  Heirs  are  untile  conjunctly  end 
severally  to  the  creditor.  The  cautioner's  obligation  Is  gra- 
tuitous, while  the  heir's  is  not  Farther,  the  cautioner  is  liable 
by  an  express  contract  with  the  creditor.  Therefore,  there  is 
a  correlative  duty  imposed  on  the  creditor.  But  the  creditor 
undertakes  no  such  duty  with  reference  to  an  heir  of  provision. 
Then,  under  the  bond  of  corroboration,  all  remedies  aro  re- 
served. This  reservation  is  just  another  exception  to  the  doc- 
trine of  giving  time.  These  are  the  answers  to  the  defender's 
argument: — 1.  It  Is  excluded  by  the  terms  of  the  original  bond, 
and  by  the  reservation  in  the  bond  of  corroboration.  2.  The 
doctrine  of  giving  time  does  not  apply  to  the  case  of  helm. 
The  defender  says  he  is  in  a  situation  to  prove  that  Bobert 
Campbell  was  nothing  more  than  a  surety.  But  the  codicil  is 
quite  general  in  Its  terms  This  wm  truly  a  debt  of  the  defen- 
der's father— end  Shawfield  understood  that  Bobert  Campbell 
was  bound  as  debtor  under  that  bond. 

Neavei  for  reclaimer — 
There  are  two  points  on  which  the  Lord  Ordinary  proceeds 
in  fixing  this  liability  on  the  defender.  There  is  now  no  case 
to  tbe  effect  that  the  son  represents  the  father.  He  represents 
bis  grandfather  merely  ad  valorem  of  tbe  estate  which  he  took 
as  heir  of  provision, 

[Lord  Ivory. — It  wm  admitted  that  a  liability  ad  valorem  would 
be  sufficient  for  this  case] 

If  he  is  liable  only  u  heir  of  provision,  then  the  question  Is, 
whether  that  liability  be  affected  by  the  transaction,  Mr.  Bell 
goes  too  far;  he  said  that  the  terms  of  the  bond  were  conclusive, 
and  therefore  that  it  wm  of  no  consequence  how  the  heirs  of 
line  were  dealt  with.  But  that  plea  cannot  be  maintained 
after  the  case  of  Mackenzie  v.  Macartney.  The  tteond  question 
on  the  codicil,  is  a  point  of  considerable  nicety.  The  plea  on 
the  other  side  is,  that  there  WM  aj'u*  quaiilum  Itrtio.     It  is  said 


i,  that  he  Intended  to  make  his  own 
as.    The  half  of  that  debt  wm  tbe 

ir  of  the  codicil,  to  which  this  creditor 


fit  of  creditors.    This  is  ft 
not  be  construed  to  mean 
debt  a  burden  on  Bklpnc 
proper  debt  of  the  nr 
was  no  party. 

Dean  of  Faculty  in  reply. 

Lord  Jwtiet-QeneraL—l  bare  formed  a  very  clear  opinion  in 
favour  of  the  first  ground  on  which  the  Lord  Ordinary's  inter- 
locutor proceeds. 

The  case  of  Mackenzie  t>.  Macartney  does  not  establish  any 
new  principle.  The  bond  there  wm  so  worded  as  to  shew  that 
the  obligation  was  a  cautionary  one.  That  decision,  therefore, 
does  not  interfere  with  the  Lord  Ordinary's  judgment.     Soring 


REPORTS  OF  CASES  DECIDED 


[FAS. 


bow  these  partita  are  bound  In  the  original  bond,  conjunctly 
and  severally,  and  renouncing  all  benefit  of  discussion,  then, 
has  anything  been  done  in  the  war  of  «'rinB  time,  the  interest 
upon  the  debt  having  been  paid  by  Islay  down  to  the  date  of 
his  bankruptcy  f  After  the  able  argument  we  have  heard, 
I  And  no  pound  to  differ  from  the  Lord  Ordinary, 

1  do  not  think  the  other  point  so  clear.  If  It  could  be  proved 
that,  notwithstanding  the  terms  of  the  bond,  this  wai  truly 
thedebt  of  Shawfield  alone,  that  would  raise  apoint  requiring 
very  much  consideration.  It  would  require  consideration, 
whether  such  a  debt  could  be  covered  by  a  deed  burdening  the 
conveyance  with  "all  the  just  and  lawful  debts  contracted 
by  Robert  Campbell,  my  son."  I  have  some  difficulty  on  this 
part  of  the  case,  but  the  first  point  la  sufficient  for  our  judgment. 

Lord  Fuliertoa. — I  rather  agree  with  the  Lord  Ordinary  on 
both  points.  In  reference  to  the  first  point,  and  considering 
the  nature  of  the  bond,  and  of  the  relations  which  the  law  esta- 
blishes between  heirs  of  line  and  heirs  of  provision,  I  find 
no  authority  which  compels  us  to  apply  to  this  case  the  very 
stringent  rules  which  have  applied  to  giving  of  time  in  matters 
of  cautionary  obligation.  I  do  not  say  that  there  may  not  be 
cases  among  heirs  of  Hue  and  heirs  of  provision  in  which  the 
creditor  holding  both  heirs  bound,  may  so  deal  with  the  heir 
liable  in  relief  to  tho  other  heir,  as  to  injure  the  latter  In  his 
remedy  of  relief ;  I  do  not  say  that  there  may  not  be  cases  in 
which  the  creditor's  conduct  might  not  be  such  as  to  liberate 
the  latter.  But  how  can  it  be  said  that  any  such  injury  has 
been  inflicted  here  *  The  time  given  did  not  exceed  half  a 
year.  Now  while,  according  to  the  strict  rules  which  had  been 
applied  to  cases  of  cautionry,  this  might  be  a  giving  of  time 
sufficient  to  liberate  the  cautioner,  I  am  not  for  applying  the 
same  strictness  to  this  case.  Therefore,  on  the  firtt  point,  I 
agree  with  the  Lord  Ordinary. 

On  the  second'  point,  I  also  agree  with  the  Lord  Ordinary. 
The  conveyance  is  under  the  burden  of  all  Robert  Campbell's 
just  and  lawful  debts.  Now,  can  it  be  said  that  this  is  not  a 
debt  of  Robert  Campbell  f  He  granted  bond  for  it.  His  claim 
of  relief  is  another  matter.  But,  In  a  question  with  the  credi- 
tor, Robert  Campbell  is  debtor  In  the  whole  debt.  What  old 
Campbell  did  by  this  codicil,  was  In  truth  to  put  the  parties 
in  the  position  In  which  they  would  nave  been  if  Robert  had 
not  predeceased.  I  cannot  apply  to  the  case  aa  it  stands,  a 
rule  different  from  what  I  would  have  applied  had  the  son  sur- 
vived.   It  was  a  debt  contracted  and  due  by  Robert  Campbell. 

I  am  therefore  for  adhering. 

Lord  Cwiingham*. — A  good  deal  of  the  difficulty  which  I  en- 
tertained on  the  firit  ground  of  the  Lord  Ordinary's  judg- 
ment, has  been  removed  by  the  argument.  I  have  still  some 
difficult v  aa  to  the  teeond  point. 

Lord  i«ory.~l  have  seen  no  reason  to  differ  from  jour  Lord- 
ships as  to  tnejirsf  point 

As  to  the  second  point,  I  agree  with  Lord  Follerton.  We 
must  gather  the  intention  of  the  party,  from  the  terms  of  the 
deed.  As  In  a  question  with  the  creditor,  the  object  of  tho 
maker  of  the  deed  was  to  nut  parties  in  the  same  situation  aa 
if  the  son  had  survived.  This  view  is  confirmed  by  the  clause 
which  speaks  of  "  the  heirs  who  shall  succeed  to  me."  He  is 
giving  away  the  estate  under  such  conditions  aa  be  pleases. 
He  wishes  his  son  Robert  Campbell  not  to  be  left  In  a  bank- 
rupt condition.  He  got  the  land  under  condition  of  all  debts 
which  were  good  debts  against  Robert  Campbell,  and  this  is 
one  of  tbem. 

77m;  Court  adhered. 

Pumou/s  AiTUoama*.— Stair,  1.  17.  8;  8.  6.  18,  et  teq. 
Erskine,  8.  8.  60  and  62,  Lord  Chancellor  Eldon's  op.  in  Sa- 
muel o.  Ho  wart  h,  8.  Merivale,  277 ;  Idem  in  Bank  of  Ireland 
v.  Beresford,  6  Dow,  286.  Ashbue  v.  Pidduck,  1  Hceson  and 
Webby.  564  Hollier  o.  Eyre,  0  Clark  and  Pin.  43.  Raggett 
f.  Axuiore.  4.  Taunt.  730.  Fentum  v.  Poeock,  5  Taunt,  p.  182. 
Kerrison  c.  Cooke,  3  Campbell,  862.  Lai  ton  v.  Peat,  Z  Camp- 
bell, N.P.  Cases,  185.  Bayleyon  Bills,pp  167  and27l.  Pitman 
on  Principal  and  Surety,  p.  181.   Ogilvia  t>.  bmitb,  Nov.  22,1821. 

Dam  iibr's  AuTBOairaa. — Erskine,  ut  supra,  §  58.  Stair,  ut 
lupra.  Bankton,  8.  6.  68  66.  Bella  Piln.  §  1036.  Pitman  on 
Principal  and  Surety,  p.  170.  Mackenzie  v.  Macartney,  Sept 
28,  1831 ;  6  W.  and  8.  App.  Ca.  504. 

Lord  Ordinary,  Ivory — Act.  Dean  of  Faculty  (Anderson),  Q. 
Bell ;  Walter  Horalrurgh,  W.S.  Agent— Alt.  Neavea,  Penney; 
Alex.  Hamilton,  W.S.  Agent.-h.  Clerk.   -{V.U  ) 


6th  February  1852. 
KscoRO  Division. 
No.  127. — David  Caroill,  Suipender,  v.  Thohjs 
Gould  and  Compart,  Respondent*. 
Bill  of  Exchange— -Oneroaity— Valne— Resting-O  wing-PreoU 
Principal  and  Agent — A  merchant  uatin  the  practice  oftuUt) 
a  traveller  round  the  country  carrying  itock  with  him,  which  it 
ditpotedo/to  pwehateri  on  Die  ipot,  and  for  the  print  of  vhich  b 
drew  bill*  in  name  of  hii  principal.    Moving  on  ont  oceans*  [from 
a  bill  upon  ont  of  hit  conitituent'  i  regular  cuttomeri,  vko  aarpri 
it,  but  who  vat  due  nothing  at  the  tine— Held   that,  though  lit 
principal  admitted  no  value,  it  mat  not  to  be  praumed  that  ihebilt 
teas  draicn  for  accommodation  ;  and  tutpention  of  a  charge  n  • 
decree  far  the  amount  of  the  bill  ayaintt  the  acceptor,  refund,  b 
not  offering  proof  by  mil  or  oath  thai  the  bill  teat  draicn  for  «- 
eoamodation. 

The  respondents,  who  are  merchants  in  Glasgow,  had 
in  their  employment  a  traveller  named  Rankine,  whom 
the;  were  in  the  practice  of  sending  round  the  country, 
carrying  stock  with  him,  which  he  disposed  of  on  tit- 
spot  to  purchasers,  and  for  the  price  of  which  he  dm 
bills  in  name  of  the  respondents. 

The  suspender  was  one  of  the  regular  customers  of  the 
respondents,  and,  according  to  his  statement,  Rankine  wa 
in  the  habit  of  drawing  on  him  fortheamonnt  of  purchases, 
at  stated  periods.  In  particular,  Rankine  drew  three  bub 
on  him  for  £85,  £67,  and  £48  respectively.  Thereafter, 
Rankine  absconded,  and  the  suspender  was  sequestrated. 
The  present  case  originated  in  an  action  at  the  in- 
stance of  the  respondents  in  the  sheriff-oourt  of  Aber- 
deenshire, for  payment  of  the  composition  due  on  the 
three  bills  which  had  been  discounted  by  Rankine,  ind 
which  the  respondents  had  been  obliged  to  retire. 

The  suspender  admitted  that  he  had  .reeened  aaodi 
to  the  amount  of  two  of  the  bills,  and  that  he  was  babfe 
for  the  amount.  With  regard  to  the  third  bill,  he 
stated— 

"  That  in  July  1847,  the  defender  was  called  on  by  Bankias, 
but  defender  made  no  purchases  from  him  then  ;  and,  ou  com- 
ing to  settle  by  bills  as  usual,  Rankine  proposed  drawing,  fcr 
the  pursuers'  accommodation,  for  a  greater  sum  than  the  de- 
fender waa  due  to,  or  had  received  goods  from,  the  potmen; 
to  which  the  defender  at  first  objected,  but  afterwards  con- 
sented to  allow  Bankine  to  draw  the  bill  for  £46,  being  £* 
more  than  tho  defender  was  owing  to,  or  had  received  good* 
from,  the  pursuers ;  but  which  amount  of  £20,  Bankine  Mated 
would  be  afterwards  remitted  to  the  defender  before  the  bill 
fell  due,  but  never  waa." 

The  Sheriff  having  decerned  in  terms  of  the  libel, 
Cargill  suspended. 
The  Lord  Ordinary  reported  the  case  under  the  statute 
The  respondents,  on  12th  January  1848,  had  written 
the  suspender  as  follows: — 

"  We  have  been  called  on  by  the  bank  to  pay  an  accepisnci 
of  yours  for  £46 : 6  : 6,  with  expenaoa.  We  never  receind  ibe 
ploceedeof  this  bill;  norcan  we,  after  the  most  diligent  scare!--. 
find  any  entry  of  It  in  our  books ;  nor  waa  there  at  that '-'" 

UlluiVJl 

Broun,  for  suspender,  pleaded,  that  as  it  was  not  denied, 
or,  at  any  rate,  as  it  appeared  from  their  letter,  that  the 
respondents  had  not  given  him  full  value  for  the  bill,  it 
must  be  held  that,  as  regarded  that  excess,  the  bill  *v 
accepted  by  the  suspender  with  a  view  to  their  accommo- 
dation. In  this  view,  no  doubt  he  might  have  been  de- 
ceived, but  the  respondents  were  bound  by  the  acting1, 
and  could  not  plead  tho  fraud,  of  their  own  agent. 
No  other  counsel  were  called  on. 


IN  THE  COURT  OP  SESSION,  dw. 


The  Lord  Juttice- Clerk  stated.  that  the  Court  wen  unanimous 
in  holding  that  the  snspeusfon  mart  be  refused.  The  suspen- 
der wiis  a  fade  debtor  in  the  bill,  and  liable  to  the  onerous 
holders  unlet*  he  could  prove,  by  unit  or  oath  of  the  chargers, 
that  it  wu  accepted  for  their  accommodation. 
Note  of  suspension  refuted. 

Lord  Ordinary,  Colossay. — Act.  Neaves,  Broun  ;  Tawse  and 
Reitiar,  W.S.J  genii. — All.  Buchanan,  Mackenzie;  John  Cullen, 
W.8.  Agent.— T.  Cfcrfc— <W.O.T.) 


6iA  February  1852. 


So.  128. — Fredkbick  Rainsford,  and  Mrs.  Frances 
Sophia  R.uhsford  or  M'Lellan  and  Husband,  Pur- 
men,  v.  William  Maxwell  and  others,  (Hannay  s 
Trustees),  Defender*. 

felting— Settlement— Trust,  Denuding  of— A  party  left  hit  whole 
ettate  totntteet,  directing  them  to  pay  the  annual  proceed)  of  the 
retidve  to  Ml  ncphetc  "  during  hii  ((/it,  or  till  lie  nicceedi  to  the  i<- 
teteofK;  andonhUdtaih.ortuetritioiiivthatatate.topayover 
On  vhole  rriidut  to  hit  facet.  Held,  that  on  tht  nephew  diichnr- 
gingthe  tnalea  of  all  hii  right  and  intern!  in  the  rtntt  and  pro- 
cteit  of  tie  rendue,  the  tnutect  mere  entitled  and  bound  to  denude 
of  tht  raidm  to  the  triecc, 

'ureign — Trust — Construction — A  mortis  causa  tnut-tettlemeni 
lau  executed  by  a  Scotiman,  who  had  redded  abroad  for  many 
ytari.  and  who  ditcribtd  him— If  at  rtrndtiU  in  Vienna.  Be  trai 
faatucd  of  aljrtiled  citatt  in  Scotland — the  deed  una  correctly  crc- 
ciOed  according  to  Scotch  form — the  trutttei  appointed  were  all  re- 
boW  in  Scotlattl.  -aud  the  truit  wot  to  receive  effect  there.  Held 
liai  tht  deed  numt  be  cenitTued  according  to  the  lae  of  Scotland. 

The  late  Sir  Samuel  Hannay  of  Mochrom  and  Kirk- 
lale,  Bart.,  by  settlement  dated  11th  December  1839, 
xinreyed  his  whole  property,  heritable  and  moveable,  to 
ie  defenders,  as  trustees,  with  directions,  after  defray- 
rig  debts-  and  expenses,  to  pay  the  annual  free  produce 
■f  the  residue  to  the  Baroness  Dowager  Schaflalitisky, 
a  the  event  of  her  surviving  him,  during  all  the  days 
f  her  life. 

The  trust-deed  set  forth — 

"  Tertio,  Upon  the  death  of  the  said  Baroness  Schaffalltsky, 
appoint  and  direct  my  said  trustees  to  pay  the  whole  rent*, 
iteiests,  dividends,  anil  other  annual  free  proceeds  of  the  re- 
due  of  my  estate  and  effects,  heritable  and  moveable,  above 
jnvoyed,  to  my  nephew  Lieutenant  Frederick  Rainsford.  at 
resent  in  the  service  of  the  Honourable  the  East  India  Com. 
sny,  during  all  the  days  of  his  life,  provided  he  shall  not  sue- 
»d  to  the  entailed  estate  of  Kirkdale,  in  the  stewartry  of  Kirk- 
idbright,  presently  possessed  by  me ;  but  in  the  event  of  his 
iceenton  to  the  said  entailed  estate,  then  and  in  that  event 
ic  liferent  hereby  created  in  his  favour  shall  Instantly  cease 
od  determine." 

The  fourth  article  of  the  deed  is  quoted  in  the  note  of 
w  Lord  Ordinary, 

Sir  Samuel  Hannay  died  in  1841,  and  the  Baroness 
chafialitxky  having  died  soon  after,  the  pursuer,  Fre- 
srink  Rainsford,  succeeded  to  the  life-interest  in  Sir 
annid's  trust-funds  and  estate — Ms  elder  brother,  Wil- 
li m  Rainsford  Hannay,  being  the  heir  in  possession  of 
ie  entailed  estate  of  fcirkdale. 

The  present  wss  an  action  of  declarator  and  for  de- 
uding,  the  summons  in  which  set  forth,  that  Frederick 
ainsford  was  desirous,  in  conjunction  with  his  sister,  the 
;ber  pursuer,  Mrs.  Frances  Sophia  Rainsford  or  Mag- 
ellan, to  close  the  trust,  and  to  concur  in  giving  the 
ustees  whatever  discharge  they  might  think  necessary ; 
id  it  was  alleged  that  the  trustees  had  no  objections 
)  the  arrangement,  provided  it  could  be  competently 
Tried  into  effect. 


The  summons  concluded  to  have  it  found — 
"  That  the  residue  of  the  trust-estate  is  fully  vested  in  the  pur- 
suer Mih  M'Lellan,  and  her  husband,  subject  to  the  limited 
and  qualified  interest  of  the  said  Frederick  Rainsford  ;  and 
that  on  Frederick  Rainsford  discharging  his  said  Interest,  Mrs. 
M'Lellan  and  her  husband  will  be  entitled  to  require  the  de- 
fenders, as  trostees  foresaid,  to  denude  of  the  trust,  and  to 
have  the  residue  of  the  trust-funds  and  estate  immediately 
conveyed  to,  and  vested  in  them  absolutely,  to  be  disposed  of 
In  whatever  manner  they  may  think  proper ;  and  the  defen- 
ders ordained  to  hold  just  count  and  reckoning  with  the  pur- 
suers for  the  trust-funds  and  estate,  and  to  denude  thereof  lu 
favour  of  Mrs.  M'Lellan  and  her  husband :  And  it  should  be 
farther  found,  that  the  concurrence  of  Frederick  Rainsford  in 
the  discharge  to  be  granted  by  the  pnrsuers  to  the  said  trus- 
tees, will  be  a  sufficient  warrant  to  them  to  denude  as  aforesaid." 

The  pursuers  pleaded — That  on  Frederick  Rainsford 
discharging  his  interest  in  the  estate,  his  sister  and  her 
husband  would  have  the  full  and  absolute  right  to  the 
estate,  and  the  trustees  could  not  refuse  to  make  over 
the  same  to  them  immediately. 

The  summons  concluded  to  have  it  found  and  declared 
accordingly. 

The  defenders  pleaded,  that  the  pursuer  Mrs.  M'Lellan 
held  no  such  vested  interest  as  would  enable  her  to  grant 
a  valid  discharge. 

They  also  stated,  that — 
"  For  upwards  of  thirty  yean  prior  to  his  death,  Sir  Samuel 
Hannay  had  resided  at  Vienna  or  elsewhere  In  Germany. 
About  ten  years  before  that  event,  he  succeeded  to  the  entailed 
estate  of  Kirkdale,  and  made  up  titles  thereto,  and  was  lnfuft 
ther.iin  ;  but  during  the  whole  of  the  above  mentioned  period 
of  thirty  years,  he  remained  constantly  abroad,  and  never  re- 
turned to  Scotland," 

In  reference  to  this  statement,  they  pleaded,  that  the 
trust-deed  ought  to  be  construed  according  to  the  law  of 
Germany,  and  not  of  Scotland. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"  Finds  that  the  deed  of  Sir  Samuel  Hannay  must  be  con- 
strued according  to  the  law  of  Scotland  ;  and  in  respect  that 
the  Dowager  Baroness  Schaffalitsky  is  now  dead,  and  that  Mr. 
Frederick  Rainsford  proposes  to  discharge  all  his  right  and  in- 
terest in  the  rents  and  proceeds  of  the  residue,  and  to  discharge 
the  trustees  accordingly,  finds  that,  upon  his  doing  so,  the 
trustees  are  entitled  and  bound  to  denude  of  and  pay  over  the 
residue  to  the  pursuers,  Mrs.  Rainsford  or  M'Lellan  and  her 
husband  ;  aud  finds,  declares  and  decerns  in  terms  of  the  de- 
claratory conclusions  of  the  libel;  and  appoints  the  cause  to 
be  enrolled  in  the  motion  roll,  with  a  view  to  the  disposal  of 
the  other  conclusions. 

"Note. — The  Lord  Ordinary  has  hsd  no  hesitation  in  dis- 
allowing tbe  additional  plea  in  law  for  the  defenders.  The 
granler  of  the  deed  describes  himself  as  resident  in  Vienna, 
and  appeals  to  bave  resided  in  Germany  for  many  years  before 
his  death.  But  he  was  possessed  of  a  landed  estate  in  Scotland ; 
and,  what  ie  of  more  importance,  the  deed,  besides  being  drawn 
by  a  Scotch  conveyancer,  is  executed  according  to  the  Scotch 
form  ;  Its  language  is  strictly  technical  according  to  tbe  law  of 
Scotland ;  the  trustees  appointed  are  all  resident  In  Scotland ; 
and  the  trust,  especially  in  the  disposition  of  the'residoe,  Is  to 
receive  effect  there. 

"  The  repaid  rtcmlant  In  all  such  cases  as  the  present,  is  to  give 
effect  to  the  will  of  the  testator,  contruing  his  deed,  however, 
bv  such  rules  of  construction  as  may  have  been  sanctioned  by 
the  Court  in  similar  cases.  It  does  not  appear  to  tho  Lord 
Ordinary  that  in  this  Instance  there  is  any  difficulty,  though 
the  trustees  were  quite  justified  In  reqniring,  for  their  own 
exoneration,  the  authority  of  the  Court.  The  deed,  after 
directing  tbe  trustees  to  pay  over  the  whole  rents  and  other 
annual  free  proceeds  of  the  residue,  first  to  the  Baroness  Dow- 
ager Scnanaliisky  in  liferent,  and  upon  her  death,  to  tbe  testa- 
tor's nephew.  Lieutenant  Frederick  Rainsford,  during  his  life, 
or  till  he  succeeds  to  the  entailed  estate  of  Kirkdale,  disposes 
of  tho  residue  itself  in  the  following  terns :— '  Quarto,  Upon 
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the  death  of  the  said  Dowager  Baroness  Schnftalitiky  and 
the  said  Frederick  llaiusford,  or  upon  hU  succession  to  the  said 
entailed  estate  of  Kirkdsle,  I  appoint  and  direct  my  said 
trustees  to  pay,  make  over,  and  convey  the  whole  residue  of 
my  trust  est  ate,  llfurented  at  aforesaid,  to  and  in  favour  of  my 
niece,  Frances  SophU  Rainafoid  or  M'Lellan,  wife  of  the  said 
William  Hamiay  M'Lellan,  and  her  heirs  and  assignees.' 

"  Since  the  testator's  death,  the  Dowager  Baroness  has  died ; 
Mr.  Rainsford  is  now  willing  to  discharge  his  whole  right  and 
interest  in  the  rente  and  proceeds  of  the  residue ;  and,  in  these 
circumstances,  the  pursuer,  Frances  Sophia  Rainsford  or  Mac' 
Lcllan,  requires  the  trustees  to  pay  over  the  residue  to  her, 

"The  Lord  Ordinary  has  no  doubt  that  she  is  entitled  to 
make,  and  that  the  trustees  are  bound  to  comply  with  this 
requisition.  She  is  clearly  the  direct  object  of  the  testator's 
regards.  No  one  is  called  after  ber  specially  or  by  name ;  her 
heirs,  indeed,  are  called  generally  ;  but  although  they  might. 
In  the  event  of  her  decease,  be  entitled  to  take  as  conditional 
institutes,  they  are  evidently  not  called  with  a  view  to  post- 
ponement of  the  Testing  of  her  Interest  in  the  residue,  but, 
at  the  utmost,  to  prevent  a  case  of  intestacy. 

"This  is  clear  enough  from  the  whole  eiprenion — ber  heirt 
and  aiiigneti ;  for  if  her  assignees  could  take  against  the  heirs, 
a  case  of  actual  vesting  was  plainly  implied.  There  are  no 
such  specialties  here  as  in  the  case  of  Brotherton,  decided  in 
this  Court  June  18, 1817,  and  in  the  House  of  Lords  August 
14,  1850 ;  In  which  the  claimant,  the  liferenter  upon  whose 
death  the  residue  was  directed  to  be  paid  over,  sought  him- 
self to  take  the  fee  by  renouncing  the  liferent;  but  tie  gift  of 
the  residue  was  directly  to  a  class  or  individual  by  a  descrip- 
tion which  could  not  be  ascertained  till  some  future  time  or 
event.  No  similar  specialties  occur  here— the  pursuer  Mrs. 
Rainsford  or  M'Lellan,  is  the  object  mainly  and  directly  con- 
templated ;  and  although  the  estate  Is  in  the  meantime  held 
under  trust,  the  directions  really  amount  to  this — that  the 
trustees  shall  hold  for  the  lifercnters  successively  in  liferent, 
and  for  Mrs.  Rainsford  or  M'Lellan  in  fee.  The  case  of  Annan- 
dale,  June  9,  1847,  is  iu  many  respects  much  stronger  than  the 
present  The  Lord  Ordinary  thinks  it  unnecessary  to  attempt 
any  analysis  of  the  nume.-ous  decisions  npon  the  import  of 
similar  bequests  of  residue.  He  is  not  aware  of  any  authority 
which  interferes  with  what  he  ventures  to  think  the  plain 
ground  upon  which  this  decision  rests,  as  giving  effect  to  the 


The  defenders  reclaimed;  but  without  hearing  counsel, 
The  Court  adhered. 

Lord  Ordinary,  ButhelfunL— Act.  Maitland ;  David  Welsh, 
W.S.  Agent.  — Alt.  Baillie;  Hunter,  Blair  and  Cowan,  W.8. 
Agentt.— R.  Clerk.— (W.O.T.) 

7th  February  1852. 

First  Division. 

No.  129.— Allan   Gilmour,  Punuer,  v.  Gilmour's 

Trustees,  and  Allan  Gilmour,  Younger  of  Polnoon, 

Defender*. 
Trustee,  Resignation  of—  The  bar  of  a  detested  trotter  raited  a 
reduction  of  the  trutt-deed  on  the  ground  of  fraud  and  dreumotn- 
tion  by  btneficiariet  named,  and  other  partiet  not  named.  The 
trutteet  mere  colled  at  defender!,  and  duly  entered  appearance  to 
uphold  the  deed.  One  of  the  tnateu,  after  the  action  had  been 
tolled,  reeigned  hie  office  in  term*  of  a  clou—  of  the  trut'.-detd 
authorimng  him  to  do  to — Held  entitled  to  redgn,  the  action  being 
directed  aoatntt  him  exclusively  in  hie  character  of  tnutm. 

The  pursuer  was  the  heir  of  conquest  of  the  deceased 
Allan  Gilmour  of  Eaglesham,  who,  in  1833,  executed  a 
mortit  causa  trust-deed,  under  which  the  pursuer  was 
called  as  a  beneficiary  failing  his  father,  the  deceased 
John  Gilmour. 

By  a  codicil  dated  in  December  1848,  the  nomination  of 
trustees  was  revoked,  and  the  defenders  (with  the  excep- 
tion of  Allan  Gilmour,  younger  of  Polnoon)  were  named 
trustees  for  the  same  purposes,  and  with  the  same  powers 

Two  days  after  the  date  of  the  codicil,  the  deceased 
Allan  Gilmour  executed  a  new  trust-deed  in  favour  of 


the  same  trustees  (defenders),  whereby  he  revoked  the 
previous  destination,  and  made  a  new  one,  under  which 
the  pursuer  was  called  as  a  beneficiary  only  on  failure 
of  the  defender  Allan  Gilmour,  son  of  James  Gilmour 
of  Polnoon,  and  other  parties. 

This  was  the  deed  under  reduction.  It  contained  i 
clause  to  the  effect,  that  if  it  should  be  set  aside,  the 
previous  trust>deed  of  1833,  with  the  codicil  of  Decem- 
ber 1848,  should  revive. 

The  secoiul  reason  of  reduction,  following  the  moil 
reason  of  style,  was  as  follows: — 

"  The  said  trust  disposition,  and  deed  of  settlement  csltd 
for,  was  Irapetratod  and  obtained  by  fraud,  ctrcnmveDtno, 
undue  influence,  and  contrivance  on  the  part  of  the  «d  Atkn 
Gilmour,  son  of  the  said  James  Gilmour  of  Polnoon,  at  s  time 
when  the  truster  was  ill  of  the  disease  of  which  he  died,  and 
when  his  mind  and  faculties  were  impaired  by  age  and  Mr. 
mity,  and  that  to  the  hurt  and  prejudice  of  the  pursuer,  is 
order  to  disappoint  his  rights,  and  to  exclude  him  from  the 
succession  of  the  said  deceased  Allan  Gilmour,  Eeq.  of  E«tt- 
sham,  the  truster,  both  as  bis  heir  of  conquest  and  ottaerww. 

It  was  not  the  true  and  unbiassed  expression  of  lit 

will,  hot  was  tape  (rated  and  obtained  from  him  thnmgh 
fraud,  circumvention,  and  nndue  contrivance  on  the  rait  of 
the  said  James  Gilmour  of  Polnoon,  and  his  said  »d  Aliui 
Gilmour,  and  others  in  their  employment  and  confidence,  ud 
by  undue  solicitations  and  influence  on  their  part,  in  funhn- 
ance  of  a  plan  previously  devised  and  concerted  betmen 
them,  and  that  at  a  time  when  the  trustor  was  ill  of  the  dststt 
of  which  be  died,  and  when  his  faculties  were  much  impund, 
and  his  mind  weakened  by  old  age  and  infirmity." 

The  parties  called  as  defenders,  were  the  trustee!,  iu 
Allan  Gilmour,  younger  of  Polnoon. 

Among  the  documents  produced  was  the.  following:— 

"  Olataoto,  Marsh  14, 1849— We  accept  the  office  of  bwta 
and  executor,  conferred  upon  us  by  the  within  trost-dispwiiina 
and  deed  of  settlement  of  Allan  Gilmour,  Esq.,  deceased,  d*uil 
8th  December  1848. 

"John  Graham.  Akdbrbon  Ktskwood 

"Gioaoa  Hakvce.  John  Haiti  ltoii,  Jim." 

"  Eo.  die. -I  decline  to  accept  the  said  office. 

"  Aaniui  atiTHja." 

The  following  letter  was  also  produced : — 
"  The  Trustees  of  the  lata  Allan 

Gilmour,  Esq.  of  Eaglesham.         Ftrenexe,  6th  Aaguet  1850 

'■Dear  Sirs, — I  hereby  intimate  my  intention  to  avail  mrwli 
of  the  power  of  resigning  my  office  of  trustee  and  eiecotor,  in 
terms  of  the  provision  to  that  effect  contained  in  the  tra* 
deed  of  the  late  Allan  Gilmour,  under  which  1  have  bitberto 
been  acting  along  with  you,  and  1  hereby  resign  tor  «eid  oSn 
accordingly.    1  am  yours  truly,  Jons  Gsmm." 

The  clause  of  the  trust-deed  referred  to  in  this  letw, 
was  as  follows: — 

"  And  It  is  hereby  declared,  that  it  shall  be  iu  the  po»«  of 
any  one  or  more  of  my  said  trustees  to  resign  and  denwk  ■■■( 
the  office  of  trustee  and  executor  at  any  time  during  the  cor.- 
tlnuance  of  this  trust,  notwithstanding  he  may  have  accepted 
thereof,  and  acted  therein,  and  that  upon  three  months'  pi*- 
vious  notice  by  the  person  intending  so  to  resign,  to tbeperw 
or  persons  continuing  to  act" 

The  present  action  was  instituted  in  April  1860. 

The  defenders  pleaded  generally,  that  the  trust-dad 
under  redaction  was  not  obtained  by  circumvention,  hut 
had  been  regularly  executed  by  the  truster  when  ■'■'■ 
sound  disposing  mind. 

The  defenders  Mather  and  Graham  lodged  septntt 
defences,  in  which,  while  they  adopted  the  pleas  of  the 
other  defenders,  they  pleaded  specially,  that  thoy  wen 
entitled  to  absolvitor,— the  one  in  respect  of  non-accept- 
ance, and  the  other  in  respect  of  resignation,  of  the  crSo-' 
of  trustee. 


K&1 


IN  THE  COURT  OF  SESSION.  Ac. 


The  case  was  in  the  roll  to-day,  being  reported  by  the 
Lord  Ordinary  on  the  adjustment  of  issues,  and  the  mo- 
tion! of  the  defenders  Mather  and  Graham  for  absolvitor. 

Heave*  for  defenders — The  first  question  which  the 
Court  bad  to  dispose  of  was,  who  were  to  be  parties  to 
this  trial.  It  was  only  in  their  character  of  trustees  that 
tie  defenders  were  called.  Mather,  one  of  the  parties 
called  as  a  defender,  was  not  an  accepting  trustee. 

Ingiit — We  are  satisfied  that  Mather  ought  to  be 
ssttutiad. 

Stave*— The  question  will  now  be,  whether  Graham 
»»s  not  entitled  to  be  assoilzied  also.  He  had  power 
under  the  trust-deed  to  resign,  and  he  did  so.  For  the 
interests  of  truth,  it  may  be  the  best  course  to  assoilzie 
him  in  order  to  make  his  testimony  receivable.  Why 
should  he  remain  in  a  trust  in  the  management  of  which 
k  could  not  now  give  his  voice  1 

Ingli*  for  pursuer — Graham's  position  was  altogether 
different  from  that  of  Mather.  The  Court  must  keep  in 
view  the  nature  of  the  action,  and  the  circumstances  in 
vhulf  Graham  retracted  his  acceptance  of  the  office  of 
tralee,  before  it  can  be  determined  whether  bis  resigna- 
tion could  receive  effect.  This  was  &  reduction  on  the 
ground  of  circumvention,  charged  against  various  parties 
,  limed  and  not  named.  The  deed  under  which  the  trus- 
tees accepted,  was  executed  under  circumstances  of  which 
i  they  were  all  cognizant.  It  was  in  the  circumstances 
Kt  forth  in  the  summons,  that  Graham  thought  fit 
to  accept  of  the  trust.  He  was  an  accepting  trustee 
in  April  1850,  when  the  action  was  raised.  What 
don  be  then  do  ?  He  chooses  to  withdraw  from  the 
irast,  and  comes  forward  stating  a  separate  defence  in 
respect  of  resignation.  As  soon  as  the  action  is  raised, 
be  withdraws.  The  trustees  are  brought  into  Court  to 
ay  whether  they  can  defend  the  deed,  which  is  chal- 
lenged on  the  ground  of  fraud.  In  the  interval,  Gra- 
ham resigns.  It  is  submitted  that  such  a  resignation 
■as  suspicious.  He  also  says,  that  he  adopts  the  de- 
fences of  the  other  trustees — rii.  that  there  was  no 
fraud,  and  that  the  trust-deed  was  executed  by  the 
truster  when  he  was  in  full  possession  of  his  faculties. 
It  was  at  all  times  a  delicate  matter  to  withdraw  a  party 
"bo  had  properly  been  made  a  contradictor  in  an  action 
of  this  kind. 

Dean  of  Faculty — There  were  various  cases  in  which 
that  had  been  done.— Shireff  v.  Brodie,  June  18,  1886. 
Mansfield  v.  Steuart,  Feb.  8, 1840.  It  was  said  that 
Graham  had  adopted  the  pleas  of  the  other  defenders. 
That  was  just  because  the  Judicature  Act  requires  a 
party  to  state  all  his  defences  at  once.  But  that  could 
not  preclude  Graham  from  stating  any  separate  defence 
of  his  own.  In  Brodie  v.  Kennedy,  there  were  three 
points  distinguishable  from  the  present  case.  In  the 
fa  place,  there  was  an  improper  design  to  exclude  a 
witness.  Secondly,  The  witness  whom  it  was  sought  to 
exclude,  had  peculiar  grounds  of  knowledge ;  and  there 
was  a  penuria  Ustium.  Thirdly,  The  case  was  not  one  of 
circumvention. 

Inglu — In  Mansfield's  case,  the  party  had  no  interest 
beneficial  or  legal.  He  merely  subscribed  the  deed  as 
interdictor.  Besides,  he  was  the  man  of  business  who 
prepared  it.  But  if  a  party,  knowing  the  circumstances 
in  which  a  trust-deed  was  executed,  accepts  of  the  trust, 
bo  was  then  properly  made  a  defender. 


Lord  Juttitx-GmeraL — I  think  that,  under  the  express  power 
to  resign,  this  party  was  entitled  to  do  so. 

It  in  said  that  the  resignation  Is  objectionable  in  respect  of 
the  time  at  which  it  was  given  in.  Be  could  not  help  giving 
in  his  defence.  He  then  pleads  that  he  has  resigned ;  and  in 
case  it  shall  be  found  by  the  Court  that  he  could  not  lawfully 
do  so,  then  he  adopts  the  pleas  of  bis  co-defendera  I  do  not 
see  anything  like  Impropriety  in  this  resignation. 

Lord  FaUerUm. — I  am  of  the  same  opinion.  This  party  is 
called  as  a  trustee  under  a  deed  which  gave  him  power  to  re- 
sign— a  power  of  which  he  accordingly  avails  himself.  If  his 
acceptance  has  occasioned  any  expense,  that  is  another  matter. 
I  cannot  see  the  interest  which  this  pursuer  has  to  oppose  the 
resignation. 

LordCaninghame. — There  is  no  charge  specially  made  against 
Graham  In  this  summons.  He  was  called  as  a  trustee,  an  office 
which  he  holds  under  a  deed  empowering  him  to  resign,  and 
he  has  resigned  accordingly.  I  cannot  see  anything  to  blame 
in  this  proceeding. 

Iiord  Ivory. — I  am  of  the  same  opinion.  We  are  called  on  by 
this  proceeding  to  read  the  clause  In  the  trust-deed.  Now,  I 
think  that,  under  that  deed,  Graham  Is  entitled  to  resign  at 
any  stage,  unless  there  be  a  personal  interest,  or  any  peisonal 
exception,  to  prevent  it.  He  la  only  called  as  a  trustee,  and 
there  Is  no  personal  conclusion  against  him,  I  see  no  objection, 
to  his  resignation. 

The  Court  pronounced  the  following  interlocutor: — 

"  Of  consent,  assoikde  the  defender  Arthur  Mather  from  the 
conclusions  of  the  summons,  and  decern ;  farther,  assoilzie 
the  defender  John  Graham  from  the  said  conclusions  of  the 
libel,  and  decern  :  Approve  of  the  issue  printed  on  No.  SC  o( 
process,  as  now  adjusted,  and  find  that  the  same  is  the  proper 
issue  for  trying  the  question  in  dispute  between  the  parties." 

The  following  were  the  issues  adjusted  to  try  the 
cause: — 

"  Whether,  at  the  date  of  the  trust- disposition  and  settlement 
bearing  to  be  executed  on  8th  December  1848,  the  deceased 
Allan  Gilmonr  of  Eagleaham  was  weak  and  facile  In  mind,  and 
easily  imposed  upon ;  and  whether  the  defenders,  or  any  of 
them,  by  themselves  or  others,  taking  advautoge  of  his  said 
weakness  and  facility,  did,  by  fraud  or  circumvention,  obtain 


Lord  Ordinary,  Cowan.  —  Act.  Inglis,  Fattison  ;  Patrick 
amh*n>,W.8.  Aoent.—AU.  Dean  of  Faculty  (Anderson  ),Nearei; 
Alex.  Hamilton,  W.S.  Agent.— W.  Clerk.— {F.R.) 

1th  February  1852. 

Fibst  Division. 

No.  ISO. — Dr.  John  Lock  hart,  Pursuer,  v.  Rev.  Johh 

Cumino,  Defender. 
libel — Privilege—  Malice — A  clergyman  vrrott  parioui  letter!  to 

nakt  enquiry  at  to  rumour!  concerning  a  parly  who  had  been  ap- 
pointed oil  auittanl  and  tueauor.  Tht  Utter*  contained  defama- 
tory itatementi — Held  that  tht  itatementi  vert  not  privileged,  to 
tit  effect  of  rendering  it  neceuaryfor  tht  partuer  to  prove  mauce. 
Slander — Issue — Tcrmt  of  iitaet  adopted  to  try  an  action  qfdanagu 
for  verbal  ttander  uttered  on  tteeral  occationt  daring  4  tertoin 

This  was  an  action  of  damages  for  written  and  verbal 
defamation. 

The  pursuer,  in  1846,  was  appointed  assistant  and 
successor  to  the  defender,  minister  of  Fraserburgh. 

In  September  1846,  the  defender  wrote  as  follows  to 
his  nephew,  who  resided  in  Glasgow: — 

"  I  was  a  good  deal  impressed  with  what  you  said  to  roe 
about  persons  taken  to  a  police  office,  and  getting  off  by  the 
bribery  of  a  shilling  in  the  morning ;  and  as  Dr.  Black  said, 
that  it  was  right  to  set  a  man  right  when  he  bad  dona  wrong, 
I  should  still  wish  if  yon  can  doit  easily,  to  procure  forme  In. 
formation  as  to  whether  or  no  Dr.  Lockhart's  name  be  in  the 
police  book  of  the  Qorbals.  It  must  have  happened,  If  it  hap- 
pened at  all,  in  the  winter  oi  1846,  or  1844 

"  When  I  wrote  him  to  come  and  preach  here,  he  was  lodg- 
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ing  at  Stanley  Place,  107  Egllnton  Street,  Glasgow,  about  a 
year  ago.  My  name,  however,  mint  not  be  mentioned  Id  the 
Inquiry." 

In  October,  the  defender  wrote  as  follows  to  the  Bams 
party:— 

"  As  to  my  request  to  you  for  Information  from  the  polios 
office,  Gorbuls,  I  am  ae  desirous  an  ever,  as,  if  it  would  torn  out 
true.it  would  either  keep  my  aspiring  assist* at  perfectly  quiet, 
Or  make  him  to  fly  from  this.  He  hod,  indeed,  when  he  came 
to  this,  a  certificate  from  almost  every  mlnr.  of  Glasgow ;  but 
certificates  ore  often  granted  In  total  ignorance,  and  even  to 
persons  under  scandal  They  are  therefore  no  sufficient  ground 
of  judgment.  I  hate  being  imposed  upon,  and  therefore  I  am 
still  anxious  to  ascertain  tho  truth  In  this  case." 

In  November,  the  defender  wrote  again  to  his  nephew 
as  follows: — 

"  Dr.  Loekhart  and  I  are  going  on  In  the  preaching,  hot  he 
has  not  been  calling  upon  me  here  since  I  returned  from  the 
south,  but  when  he  dined  here  upon  our  sacrament  Monday. 
Indeed,  he  got  quite  dissatisfied  that  I  hod  returned  at  all, 
or  he  expected  that  I  would  return  only  to  go  away  again, 
and  to  resign  the  stipend,  manse  and  glebe,  to  him.  Great 
goose,  to  entertain  such  a  notion  ;  I  would  be  a  great  fool 
indeed  to  resign  my  living  to  him  or  to  any  one.  One  of  the 
ways  by  which  he  wormed  himself  in  here  was,  the  represent- 
ing himself  to  be  in  easy  circumstances.  One  of  the  things 
which  be  said  was,  that  he  was  to  have  £120  p.  ann.  upon  the 
death  of  his  mother,  that  he  was  to  bnild  a  new  house  for 
himself  and  family  that  would  cost  £600,  and  that  he  would 
keep  a  gig,  4c.  His  mother  died  last  mmmer;  be  and  his 
family  are  in  poor  circumstances.  Two  bills  are  still  lying 
unpaid  in  the  bonk  against  him,  amounting  to  £260,  with  ex- 
pense of  diligence  upon  them — the  drawer  of,  or  acceptor,  a  man 
of  straw  ;  for  tho'  the  bank  agent  wrote  to  him  twice,  both 
his  letters  were  returned  by  the  post  office.  What  can  be  the 
reason  for  all  this,  is  wonderful ;  but  one  should  think  light 
will  break  forth  soon  ;  and  to  all  this  may  be  added,  that  they 
are  paying  for  nothing  which  they  buy  In  Fraserburgh,  bat 
are  contracting  long  accompts.  It  looks  like  those  who  intend 
a  moon -light  flitting,  and  I  would  not  be  surprised  at  his  co- 
ingoff  to  America.  Be  that  as  it  may,  I  should  like  toascer. 
tain  the  truth  of  the  story  of  his  getting  £120  per  ann.  by  the 
death  of  his  mother,  and  this  I  think  von  could  get  for  me  by 
Applying  to  some  of  your  legal  friends,  who  will  And  It  out, 
and  I  will  pay  all  expenses. 

"  The  Dr.'s  mother  lived  at  Campae,  and  a  letter  to  any  roan 
of  business  there  or  thereabouts  will  he  sufficient.  Before  he 
came  here,  be  desired  me  to  address  one  of  my  letters  to  the 
care  of  Mr.  James  Campbell,  Connel,  Hnirs  and  Co.,  121  Argyle 
Street,  Glisgow,  who  would  be  able  to  give  you  some  informa- 
tion respecting  him. 

"  Try  if  yon  can  get  any,  and  hit  me  know  soon." 
Various  other  letters,  to  the  same  effect,  were  written  by 
the  defender  to  another  party. 

The  nature  of  the  verbal  slander  will  be  seen  from 
the  issues  printed  below. 

The  case  was  in  the  roll  to-day  for  adjustment  of 
issues, 

Macfarlane  for  defender — The  Court  could  not  over- 
look the  relative  position  of  parties  when  the  correspon- 
dence took  place.  It  waa  the  defender's  duty  to  inves- 
tigate everything  relating  to  the  character  and  conduct 
of  his  assistant.  The  object  of  the  letters  was  merely 
to  ascertain  the  truth  of  certain  rumours.  The  ques- 
tion is,  whether  the  defender  stopped  out  of  his  way  to 
cilumniate  one  with  whom  he  had  no  connection,  and 
in  respect  of  whom  he  had  no  interest.  If  he  had  an 
interest,  the  letters  were  not  beyond  the  bounds  up  to 
which  he  was  entitled  to  go.  The  question  is,  whetber 
the  defender  was  not  in  a  privileged  position.  The  de- 
fender was  not  told  how  the  pursuer  got  possession  of  the 
letters.  The  defender  avers  that  they  were  got  in  an 
improper  manner.    They  were  intended  to  be  confidential. 


The  defender  waa  not  intruding  himself  upon  a  matter  is 
which  he  had  no  interest.  He  was  therefore  protected  by 
privilege.  The  pursuer  must  prove  that  the  statements 
were  written  and  made  with  a  malicious  motive.  There 
was  no  presumption  that  they  were.  There  was  antbo- 
rity  on  this  point  in  the  law  of  England,  which  is  the 
same  as  ours  in  questions  of  this  kind. — Toogood  «.  Spa- 
ring, 1  Crompton,  Meeson  and  Roseoe,  193,  opinion  of 
Baron  Parke  ;  Stewart  v.  Swinton,  May  26,  1825,  P.C. 
[Lord  FuUtrtoH. — There  were  drenmstanoss  in  the  relations  nf 
the  parties  between  whom  the  correspondence  took  place  io 
these  cases,  which  are  not  admitted  here.  We  cannot  take  ' 
anything  for  granted  in  the  relation  of  parties  which  is  not 
admitted  on  the  other  side.  Besides,  you  seem  to  argue,  that 
whenever  a  party  writes  a  letter  so  allusive  that  be  wishes  it 
to  remain  unpublished,  that  letter  is  to  be  dealt  with  at  ura- 
fldential,  and  to  be  entitled  to  privilege  as  such. 

LordJatiiee.Qtntral. — If  you  wish  to  enquire  about  a  perwrnli 
character,  are  you  entitled  to  state  at  the  same  time  all  that 
you  ever  heard  against  him  ?] 

It  is  submitted  that  the  letters  were  privileged,  to  the 
effect  of  rendering  it  necessary  for  the  pursuer  to  aver 
and  prove  malice. 

Lord  Jattier-Gtneral. — I  don't  think  It  necessary  to  mil  on 
the  pursuer's  counsel.  This  party  being  dissatisfied  with  hit 
assistant  and  successor,  wishes  blm  removed ;  and,  with  that 
view,  makes  inquiry  as  to  different  matters  alleged  against 
him.  These  enquiries  he  prefaces  with  statements  of  the  most 
Injurious  description.  It  is  impossible  to  doubt  that  thaw 
three  letters  bear  imputations  on  the  face  of  them  I  have  no 
difficulty  in  thinking  that  there  most  be  issues  upon  them. 

The  other  Judges  concurred. 

The  discussion  then  proceeded  as  to  tho  remaining 
issues  on  verbal  slander. 

Pyper  for  defender — The  issue  proposed  by  the  pur- 
suer puts  the  question  in  this  way — "  Whether,  on  one 
or  other  of  the  days  of  the  months  of  October  1848,  or 
of  September  immediately  preceding,  or  of  November 
immediately  following,  in  a  street  near  the  shop  of 
James  Cardno,  merchant  in  Fraserburgh,'*  die  I  am  not 
aware  of  any  case  in  which  such  latitude  was  allowed, 
either  in  respect  of  time  or  place. — See  Mason  v,  Tait, 
supra,  vol.  xxiii.  p.  667. 

Ingiis — I  would  propose  to  alter  the  issue  thus:— 
"Whether,  on  various  occasions  during  these  three 
months,"  dec.  The  slander  constituted  the  subject  cf 
the  defender's  conversation  continually,  so  that  it  was  im- 
possible to  state  the  precise  day.  It  was  not  uncommon 
to  take  an  averment  of  repeated  acts  within  a  particular 
time. 

Pyper — The  defender  was  entitled  to  have  a  definite 
statement  as  to  place  and  time,  so  that  he  might  proie 
an  alibi. 

Ingiis — That  would  be  right  if  there  were  but  one 
occasion  ;  for,  in  that  case,  unless  the  pursuer  were 
strictly  tied  down,  he  might  deceive  the  defender  alto- 
gether. But  the  peculiarity  of  the  case  here  was,  that 
the  defender  always  addressed  the  same  individual,  and 
that  during  a  long  period.  Had  the  defender  any  in- 
terest in  requiring  greater  specification?  The  pursuer 
gave  him  the  fullest  information — the  information  whitb 
the  pursuer  himself  had.  Therefore,  the  interest  of  the 
defender  was  plainly  satisfied.  If  the  argument  on  the 
other  side  were  well  founded,  the  pursuer  would  require 
to  prove  the  very  hour. 

The  Court  approved  of  the  following  issue  in  refer- 
ence to  the  three  letters  above  quoted : — 

"1.  Whether  the  defender,  In  the  mouths  of  September,  Octo- 
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hr rT  and  November  1846,  wrote  and  transmitted,  or  canted  to 
be  written  and  tmn smitted,  to  John  Cuming,  then  residing  in 
Glvgow,  now  deceased,  the  letters  Nob.  28,  29,  and  80  of  pro- 
cm.  dated  respectively  14th  September, IStb October, and  11th 
November  1846,  copies  of  which  are  annexed  hereto:  And 
whether  the  defender  did,  by  the  said  letters,  falsely  and  ca- 
Inninioualy  state,  or  bold  forth,  that  the  pursuer  was  a  person 
of  bad  diameter,  or  that  he  had  obtained  hit  situation  by 
Un  pretences,  or  that  he  was  a  person  of  bad  credit,  and  un- 
title to  pay  bis  debts,  or  that  ho  intended,  or  was  capable  of 
stsconding  in  order  to  defraud  his  creditor*,  to  the  lots,  in- 
jury, and  damage  of  the  pursuer." 

The  second"  and  third  issues  referred  to  other  letters, 
of  the  game  nature,  addressed  to  another  party. 

The  following  issues  were  approved  of  to  try  the  ques- 
tion of  verbal  slander: — 

"4.  Whether,  on  varionsoccasionsduringthe  months  of  Sep- 
tember, October  and  November  1848,  within  the  shop  of  James 
Cardno,  merchant  in  Fraserburgh,  and  in  the  street  nmr  the 
Bid  sbc.p,  in  presence  and  hearing  of  the  said  James  Ciirdno, 
the  defender  did  advise  the  said  James  Cardno  to  cease  deal- 
ing with  the  pursuer,  and  to  arrest  his  salary,  and  did  falsely 
tnd  calum  ii  iouslj-  represent  the  pursuer  as  a  person  ofliad  cha- 
racter, and  did  farther  falsely  and  calumnioiisly  say  that  tiio 
pursuer  was  an  impostor,  a  swindler,  and  a  liar,  or  made  use 
of  words  to  the  same  purpose  and  effect,  of  and  concerning  the 
pursuer,  to  bis  loss,  Injury,  and  damage. 

"5.  Whether,  on  various  occasions  during  the  months  of  Ja- 
Duary,  February,  and  March  1849,  within  the  ho  rise  of  Charles 
Dunbar,  messenger  in  Fraserburgh,  and  in  other  places  within 
the  town  of  Fraserburgh,  in  presence  and  hearing  of  the  said 
Charles  Dunbar,  the  defender  did  falsely  and  cn.liiijiiiioiii.ly  s;iy 
tint  the  pursuer  was  an  impostor,  a  cheat,  aud  a  swindler,  or 
did  falsely  and  calnmnionsly  use  words  of  a  similar  nature  and 
import,  of  and  concerning  the  pursuer,  to  bis  lues,  Injury,  and 


7th  February  1852. 

Fibst  Division. 

No.  131. — The   Caledonian    and    Dcmbartosshiiie 

JtrNcnoH  Railway  Company,  Pursuers,  v.  William 

Lockhart  and  others,  Defender*. 

Reclaiming  Note — Process— Productions. 

This  was  an  action  for  the  payment  of  calls.  The 
Lord  Ordinary  refused  a  motion  by  the  defenders  to 
recover  writings.  Against  this  interlocutor  the  defen- 
ders reclaimed,  and  boxed  with  their  reclaiming  note 
printed  copies  of  a  summons  of  reduction,  at  their  in- 
stance, of  the  pursuers'  register,  and  of  the  minotes  re- 
lating to  it.  This  summons  was  not  before  the  Lord 
Ordinary.  The  Court  appointed  these  printed  copies  to 
be  withdrawn. 

Lord  Ordinary,  Cowan.— Act.  loglls,  N  C.  Campbell;  Tho- 
mas Sprot.W.S.  Agent.— AH.  Dean  ( Anderson >Py per  j  Walter 
and  Melville,  W.S.  Agent*.— W.  Clerk.— (F.H.) 

7th  February  1852. 
Baconn  Division. 
No.  182. — John  Ferguson,  Pursuer,  v.  Douoall  Mac- 
Ewes  aud  Joun  Gillespie,  Defenders. 
Poor.Law  Assessment— Statute  8  and  B  Vict.  c.  83.  §§  40, 86— 
Summons—  Relevancy-  --Damages—  The  firm  of  J.  and  A.  F. 
wen  entered  in  tki  reU  qf  attettment  for  poort' -ratct  of  a  parith, 
and  tat  mm  atteued  not  baring  been  paid,   the  collector  made 
HP  «  list  of  defaulters,  in  tchicJi  he  entered  the  none*  of  J.  F. 
atdA.  F.  attach  in  default  of  one.  half  the  tarn  tunned  on  the 
firm.     On  (ill  Hit  a  warrant  mat  granted  for  incarceration  of 
J.  F.  unci  hi  Aould  pay  the  sun  intend  agauiet  Aim  individually, 
hemmttivtat  the  tmtance  of  J.  F.  against  the  collector,  for,da- 
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maaet  °n  account  of  illegal  nrrett  on  the  warrant — Held,  that  the 
roll  of  assessment  is  the  ot.ly  rule  tmdei  the  statute  for  the  levy 
ofatttasment;  that  the  colkctur  mat  not  cnlitird,  in  hie  application 
against  defaulter;  to  depart  from  the  actual  terms  of  that  roll,  either 
ae  regarded  the  parties  liable,  or  the  sums  for  which  they  tare 
attested;  that  the  tearrant  on  which  the  partner  icat  arretted  was 
therefore  irregular,  but  thai  the  irregularity  having  been  committed 
in  the  execution  of  the  Poor-Law  Amendment  Act,  notice  of  the 
action  required  to  be  given  to  the  defender  one  month  before  the 
raiting  of  it ;  that  the  tummeni  having  been  raited  on  4th  August, 
the  potting  of  a  letter  of  intimation  on  4th  July  preceding,  tchicli 
letter  was  not  received  by  the  defender  till  the  day  after,  mm  not  in- 
timation in  terms  of  the  act,  and  the  action  accordingly  ditmititd 

By  the  Foor-Law  Amendment  Act,  8  and  9  Vict, 
c.  83,  it  is  enacted,  §  4.0— 

"That  before  the  eipi ration  uf  one  year  from  the  dato  at  which 
the  first  assessment  under  the  provisions  of  this  act  shall  have 
been  imposed,  as  aforesaid,  in  any  parish  or  combination,  and 
yearly  or  half  yearly  thereafter,  tlio  parochial  hoard  of  every 
such  parish  or  combination  shall  fisan.l  determine  the  amount 
of  assessment  for  ths  yuur  or  half  year  then  next  ensuing,  and 
shall  make  up,  or  cause  to  be  made  up,  a  book  containing  a 
roll  of  the  persons  liable  in  payment  of  such  assessment,  and 
of  tiie  sums  to  be  levied  from  each  of  snch  persons,  and  the  r»U 
so  made  up  shall  lie  the  rule  for  levying  the  assessment  for  the 
year  or  half-year  then  next  ensuing;  and  the  collector  shall 
forthwith  intimate  to  each  person  the  amount  of  the  mini  tu 
be  levied  from  him,  aud  the  time  when  the  same  U  payable." 

This  was  an  action  of  damages  raised  in  the  Sheriff 
Court  of  Renfrewshire,  for  illegal  arrest,  under  a  warrant 
of  the  Sheriff,  for  non-payment  of  an  assessment  for  the 
poor  of  £1:5:8. 

The  defenders  were  respectively  the  collector  of  poor- 
rates  of  the  united  parishes  of  Greenock,  and  the  con- 
stable by  whom  the  warrant  was  put  in  execution. 

The  summons  bore,  that  the  proceedings  ware  illegal, 
in  respect  there  "  had  been  no  assessment  imposed  by 
the  said  parochial  board  on  the  pursuer,  of  the  foresaid 
sum  of  £1 :  o  :  8.  No  notice  of  any  such  assessment  had 
been  given  to  the  pursuer,  and  the  whole  proceedings  of 
the  defenders  were  most  illegal,  nimious,  and  oppressive, 
and  were  *n  no  way  authorized  by  the  act  of  parliament." 

The  defenders  pleaded — The  action  was  incompetent, 
in  respect  that  notice  of  it  had  not  been  given  in  terms 
of  the  Poor-Law  Amendment  Act,  §  86.  The  summons 
was  raised  on  4th  August,  but  notice  was  only  received 
by  the  defender  M'Ewen  on  Oth  July  preceding,  and  no 
notice  whatever  had  been  given  to  Gillespie. 

The  Sheriff  sustained  "  the  preliminary  defence  of 
want  of  a  month's  notice  previous  to  railing  the  action." 

The  pursuer  advocated,  and  pleaded— The  action  did 
not  require  any  notice,  in  respect  it  was  not  brought  on 
account  of  anything  done  in  the  execution  of  the  Poor-. 
Law  Act,  but  for  acts  done  contrary  to,  and  in  defiance 
of  it.  The  ground  of  action  was,  that  no  such  assessment 
as  that  on  which  the  warrant  of  imprisonment  was  grant- 
ed, had  ever  been  imposed.  But  even  if  notice  had  been 
necessary,  it  bad  been  duly  given,  as  regarded  M'Ewen 
at  any  rate,  in  respect  the  letter  to  him  had  been  posted 
on  4th  July, — and  posting  a  month  before  raising  the 
action,  was  sufficient. 

The  defenders  ansv-cred — It  was  understood  that  the 
only  point  on  which  the  pursuer  founded,  was,  that  the 
assessment  was,  in  the  assessment-roll,  laid  on  Ferguson 
and  Company,  of  which  the  pursuer  was  a  partner,  but 
in  the  list  of  defaulters  on  which  the  warrant  was  grant- 
ed, the  same  firm  was  entered  as  J.  and  A.  Ferguson. 
.Whether  or  not  such  an  irregularity  rendered  the  pro - 
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eeeding  reducible,  the  proceeding  wu  one  in  execution 
of  the  act,  and  notice  was  clearly  necessary. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  In  respect  the  advocator  failed  to  give  notice  of  bin  action 
to  the  respondents  one  calendar  month  before  raising  it,  tn 
terms  of  the  66th  section  of  the  statute  8  and  9  Vict.  c.  83, 
repels  the  reasons  of  advocation,  remits  rimplidter  to  the  Sheriff, 
and  decerns:  Finds  the  advocator  liable  in  expenses;  allows 
an  account,"  Ac. 

"  Not*. — The  86th  section  of  the  Poor-Law  Amendment  Act, 
the  8th  and  9th  Vict,  c  38,  enacts— 'That  all  actions  on  ac- 
count of  anything  done  in  the  execution  of  this  act,  shall  be 
brought  before  the  Sheriff  Court,  and  every  such  action  shall 
be  commenced  within  three  calendar  months  after  the  fact 
committed ;  and  notice  in  writing,  and  of  the  cause  thereof, 
shall  be  given  to  the  defender  one  calendar  month  at  least  be- 
fore the  commencement  of  the  action  ;  and  no  pursuer  shall 
recover  in  any  action  for  irregularity  or  wrongful  proceedings, 
if  tender  of  sufficient  amends  shall  be  made  by  or  on  behalf  of 
the  partv  who  shall  havu  committed,  or  caused  to  be  committed, 
any  snch  irregularity  or  wrongful  proceedings,  before  such  ac- 
tion shall  have  been  brought,  or  if,  during  the  dependence  of 
snch  action,  a  tender  shall  be  made  of  sufficient  amends,  and 
of  all  charges  and  expenses  which  the  pursuer  may  already,  at 
the  time  of  such  tender  being  made,  have  Incurred  In  proso- 
cnting  such  action.'  The  limitation*  of  this  section  are  very 
clearly  expressed.  (1.)  Every  action  for  anything  irregular  or 
irrongful  done  in  the  execution  of  the  act,  moat  be  brought  In 
the  Sheriff  Court  within  three  calendar  months  after  the  acts 
complained  of  (2.)  Notice  In  writing  of  every  such  action,  and 
of  Its  grounds,  must  be  given  to  the  defender  at  least  one  ca- 
lendar month  before  the  commencement  of  the  action.  (3  | 
No  pursuer  shall  recover  in  an  action  for  Irregular  or  wrongful 
proceedings  done  In  the  execution  of  the  act,  If  tender  of  inffi- 
atnt  amend*  shall  be  made  by  the  wrongdoer  before  the  action 
shall  have  been  brought,  or  if,  during  the  dependence  of  the 
action,  such  tender  shall  be  made,  with  tbe  addition  of  all 
charges  and  expenses  which  the  pursuer  may  have  previously 
Incurred. 

"That  the  advocator  intended  to  bring  his  notion  ncder  tbe 
86th  section  of  the  statute.  Is  not  disputed.  He  raised  It  in  the 
Sheriff  Court  for  irregularity  or  wrongful  proceedings  by  two 
officials,  the  collector  and  officer,  acting  in  the  execution  of 
the  statute.  The  advocator  further  gave  nodes  of  his  action, 
on  which  he  still  relies,  to  the  leading  defender  UjEweu,  bear- 
ing t/ial  f/iit  mi  required  by  the  itatute,  although  he  omitted  to 
give  notice  to  tbe  other  defender  Gillespie. 

"  In  regard  to  the  notice  to  M'Ewen,  the  advocator  main- 
tains that  it  was  sufficient,  in  terms  of  the  statute,  on  two 
grounds — (1.)  That  it  was  put  into  the  pout  office  one  calendar 
month  before  the  action  was  raised,  and  that  this  was  equiva- 
lent to  actual  deliver)/  of  the  notice  to  the  defender,  whatever 
the  course  of  poet  may  have  been  before  he  can  have  received 
it ;  and,  (2.)  that  tho  notice  having  been  posted  on  4th  Jo'y 
1849,  while  the  action  was  not  raised  till  4th  August  following, 
the  statutory  period  had  elapsed.  It  appears  to  the  Lord  Or- 
dinary that  the  advocator  Is  wrong  upon  both  these  points. 
The  statute  requires,  according  to  tbe  sound  construction  of 
tbe  86th  section,  actual  intimation  of  the  action  at  katt  one 
calendar  month  before  it  is  brought ;  bnt  even  if  posting  the 
notice  could  be  taken  as  equivalent  to  this  intimation,  one 
calendar  month  did  not  elapse  between  posting  the  notice  on 
4th  July,  and  raising  the  action  on  4th  August  184S.  It  has, 
therefore,  been  held,  that,  as  to  notice,  the  defenders  are  truly 

"  Having  been  met  by  a  defence  founded  upon  the  66th 
taction  of  the  statute,  the  advocator,  abandoning  his  plea  of 
notice,  maintains  that  his  action  does  not  belong  to  the  ciaei 
sttLwhich  tbe  limitations  of  that  statute  apply.  If  this  plea  be 
1  fefiiV aha.  Lord  Ordinary  must  say  he  Is  at  a  loss  to  under- 
of  actions  the  section  in  question  does 
very  plain  terms,  of  all  action  for  artgu- 
idmgi  done  in  the  execution  of  the  act, 
ly  that  notice  in  writing  of  such  actions, 
jf, '  shall  be  given  to  tbe  defender  one 
least  before  the  commencement  of  the 
ibject  of  this  provision  was  to  give  a 
lime  to  make  a  tender  of affiant  amende 


before  the  action  was  raised ;  and  why  the  defenders  in  lis 

5 resent  caw  should  be  deprived  of  this  privilege,  is  not  estj  to 
iacover.  The  action  is,  beyond  doubt,  laid  upon  illesal 
irregularity  and  wrongful  proceeding* ;  and  it  seems  tqmih 
clear,  that,  whether  Irregular  and  wrongful,  or  the  levc&e.uv 
things  complained  Of  were  d™  in  the  elocution  of  lie  ad,  tub 
expression  has  been  repeatedly  construed  by  tbe  Court 

•■  The  decision  of  the  First  Diyiaion  of  the  Court  In  the  cm 
of  ltuasell  t.  Lang,  26th  Jnne  1846,  seems  to  be  of  coudnaw 
authority  against  the  advocator.  The  question  there  um 
under  the  statute  2  and  8  Will.  IT.  c  68,  §  17,  for  tbe  nun 
effectual  prevention  of  trespass  by  persons  in  pursuit  of  gwn, 
and  under  a  section,  although  more  shortly  expressed,  quiu 
analogous  in  its  provisions  to  the  83d  section  of  tbe  Poor-Ui 
Amendment  Act.  It  runs  thus  : — '  And,  for  the  protectka  of 
persons  acting  in  the  execution  of  this  act,  be  it  enacted.  tiol 
all  actions  and  prosecutions  to  be  commenced  against  any  pa- 
son  for  anything  done  in  pursuance  of  this  act,  shall  be  cra> 
menced  within  six  calendar  months  after  the  facts  committal, 
and  not  otherwise,  and  notice  In  writing  of  such  action,  ud 
of  the  cause  thereof,  shall  be  given  to  the  defender  one  alto 
dar  month  at  least  before  the  commencement  of  the  set  tot, 
and  no  prosecutor  shall  recover  in  any  such  action,  if  kudo 
of  sufficient  amends  shall  have  been  made  before  such  actus 
brought,  or  if  a  Sufficient  sum  of  money  shall  have  been  paid 
Into  Court,  after  such  action  brought,  by  or  on  behalf  of  u* 
defender.'  In  the  case  referred  to,  it  appeared  that  Laii&i 
procurator-fiscal  prosecuting  under  this  statute,  obtaiiwd  t 
sentence  from  tbe  Justices  against  Russell,  the  party  sensed, 
and  under  which  he  was  incarcerated.  The  sentence  barms. 
been  brought  under  review  of  the  Court  of  Justiciary,  » 
quashed,  upon  the  ground  of  this  gross  irregularity,  that  ou» 
of  the  two  Justices  who  signed  it  had  not  been  present  at,  ml 
heard  the  evidence.  Shortly  after  bis  liberation,  Russell  rased 
an  action  of  damages  against  Lang,  on  the  ground  that  0* 
conviction  and  sentence  obtained  and  enforced  by  1dm  bad 
been  <  incompetent,  Irregular,  contrary  to  law,  and  disconfwa 
to  tbe  provisions  of  the  statute,  and  tbe  imprisonment  follov. 
lng  upon  It  wrongful  and  Illegal.'  The  procurator- fiscal  net 
the  action  by  the  preliminary  defence,  that  no  notice  in  writ- 
ing had  been  given  to  him  of  the  action  and  Its  cause,  io  (enn 
of  the  section  i  ust  quoted,  one  calendar  mouth  before  it 
"  ™      Lord  C   " 


raised.     The  Lord  Ordinary  (Ivory) ._    . 

Russell  the  pursuer  reclaimed,  and  pleaded, — '  that,  as  the  con- 
viction by  the  justices  bad  been  set  aside  by  tbe  Court  of  Jav 
ticiary,  the  whole  proceedings  were  null  and  Incompetent,  m' 
therefor*  could  not  be  eontidtred  at  having  been  in  pvmaaa  tf  lit 
act,'  After,  however,  a  very  full  examination  both  of  Scotti 
and  English  authorities,  which  It  is  not  here  necessary  to  re- 
sume, their  Lordships  unanimously  adhered  to  tbe  interlocntct 
of  the  Lord  Ordinary.  The  Lord  President  said—'  There  an 
be  no  don  ht  that,  though  the  act  does  contemplate  that  pro- 
secutions may  be  instituted  against  persons  acting  in  pnns- 
ance  of  It,  Jul  tc&a  have  oecaeioned  wrong*,  yet  it  has  pnsciibid 
the  way  and  manner  In  which  such  prosecutions  shall  be  coo- 
tested,  and  has  fixed  the  time  within  which  they  can  only  bt 
brought ;  and  has  besides  required  it,  as  an  indispensable  pf- 
li  mi  nary,  that  one  month's  notice  at  least  should  be  given  be- 
fore commencing  it.'  Tho  irregularities  In  this  case  were  ■ 
fundamental  and  real  as  the  alleged  irregularities  bt  the  pre- 
sent case  ;  and  if  in  the  former  the  defender  was  entitled  w 
notice  in  respect  they  were  done  in  mutuant*  of  On  act,  it  en 
scarcely  be  doubted  that  the  defenders  here  were  equally  in- 
tilled  to  notice  in  respect  the  wrongs  complained  of  were  eon 
in  (Ac  execution  of  the  act.  As  used  In  the  two  statutes  in  ape* 
tion,  the  terms  purtuonet  and  execution  are  t'wrght  to  be  qsifc 
synonymous. 

"The  same  principles  which  formed  the  ground  ofjadf 
ment  in  the  case  of  Russell  t.  Lang,  were  again  applied  in 
the  case  of  Melvin  v.  Wilson,  22d  Hay  1847,  In  an  actio-: 
against  police  officers  for  illegal  and  irregular  proceeding"  u 
apprehending  and  confining  a  party  under  the  Glasgow  IPulici 
Act  The  action  had  not  been  brought  within  three  cslendB 
months  from  tbe  date  of  the  acts  complained  of;  and,  scowd- 
ingly,  It  was  met  by  a  defence  foune'ed  on  tbe  statute  1  *od 
2  Geo.  IV.  o  48,  ft  188,  which  enacts,  'That  no  acnocj  sball 
be  commenced  for  anything  done  in  the  execution  of  this  art- 
after  three  calendar  months  from  the  time  tbe  set  k  com- 
mitted." The  Lord  Ordinary  (Cuninghazne)  sustained  Uk 
defence;  and,  upon  the  authority  of  the  previous  caai  ofBoewfl 
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>.  long,  their  Lordships  of  the  First  Division  adhered.  The 
Lord  Ordinary's  interlocutor  proceeds  upon  the  authority  of 
these  tiro  cuies,  which,  even  supposing  then  somewhat  to 
differ  ip  dtgrre,  he  cannot  In  principle   distinguish  from  the 

•The  recent  judgment  of  the  Second  Division,  in  ft  question 
between  the  same  parties,  and  relating  to  the  same  aesess- 
mints,  "as  strongly  preened  in  debate  as  an  authority  in  favour 
of  the  advocator.—Fergiison  e  M'Ewen,  14th  Feb.  1850.  But 
the  Iurd  Ordinary  cannot  read  either  the  case  or  the  decision 
is  this  light.  The  former  action  at  the  Instance  of  the  advo- 
cator in  a  reduction  in  the  Supreme  Court,  directed  against 
the  defender!  M'E  won  and  Gillespie,  and  having  for  its  object 
to  sst  wide  a  warrant  to  levy  a  sum  of  poors'  -  rates — a  deposi- 
tion of  search  said  to  be  false  by  the  constable  employed  to 
euente  the  warranto — and  a  certificate  of  non-payment  by  the 
collator  of  poors'  -rates,  with  the  warrant  of  imprisonment  fol- 
loning  thereon.  There  was  no  question  before  the  Court  as 
to  the  competency  of  such  an  action  as  the  present,  otherwise 
thin  under  the  86th  section  of  the  statute.  The  reduction  was 
met  bra  preliminary  defence  founded  upon  this  section — that 
it  bad  not  been  brought  before  the  proper  Court,  and  that  the 
statutory  notice  had  not  been  given.  The  Lord  Ordinary  (Ro- 
bertson) sustained  this  defence ;  but,  upon  a  reclaiming  note, 
the  interlocutor  was  altered,  upon  grounds  which  do  not  seem 
to  touch  this  case. 

"  r  1  - >  As  to  Gillespie  the  officer,  the  Lord  Justice-Clerk  was 
for  sustaining  the  preliminary  defence: — '  He  was  employed  to 
Karate  warrants  ex  facie  regular,  and  the  case  against  him  is 
•Uted  to  be  an  improper  and  false  return  of  no  goods,  and  a 
febe  deposition  to  the  truth  of  that  return.  An  action  egainut 
hnfir  thai  wrong  it  plainly  one  under  the  termt  of  At  86iA  section 
•fit  Pea-Lam  Amendment  Act,  aeeordtTtg  to  itijtut  conitruclion 
ft  toad  application.  On  that  point  1  need  say  no  more.  For 
nymireu  competent  agauut  him,  reduction  could  never  be  nrc-.i- 
wtf,  xr  had  the  fiuniter  any  intent!  to  redact,  to  far  as  that  do- 
jctte  bos  teneentd.'  Lord  Cockburu  concurred  In  this  view, 
«.-  hii  Lordship's  opinion  was,  that  the  86th  section  of  the  sta- 
tnlenclnded  the  action  as  against  both  defenders.  But  Lord 
Koucreiff  having  expressed  doubts  as  to  putting  the  officer's 
defence  on  this  section,  the  Court  avoided  the  decision  of  the 
point  by  'of  new  assoilzieing  the  defender  John  Gillespie  from 
the  conclusions  of  the  libel,  inaimuch  at  the  action  ago  mil  him 
ra  tmoutary  to  the  only  object  in  view,  and  thae/ore  incompetent.' 
The  charge  against  Gillespie  in  the  present  action  of  damages 
is  precisely  the  same  as  in  the  previous  redaction — namely,  a 
filsc  return  of  no  goods,  and  a  false  deposition  In  support  of 
It-  -in  other  words,  fahehood  and  toilful  perjury.  The  former 
judgment  of  the  Court  ansoiliieing  this  defender  certainly  de- 
cides nothing  as  to  the  competency  or  incompetency  of  pro. 
Renting  an  action  of  damages  against  him  on  snch  grounds 
otherwise  than  under  the  86th  section  of  the  statute— but  a 
majority  of  their  Lordships  gave  opinions  to  the  effect  that  it 
"u  competent  only  under  that  lection. 

"(2 )  The  question  as  to  the  defender  M'Ewen  was  of  a  to- 
tally different  character.  The  object  of  thu  action  against  him 
■u  to  establish  the  nullity  of  certain  warrants  for  assessment 
sad  Imprisonment  by  reducing  them — a  remedy  which,  if 
competent  at  all,  was  only  competent  In  the  Supreme  Court. 
After  pointing  out  the  necessity  of  reduction  to  fix  the  nullity 
of  the  warrants.  Lord  Moncreiff  observed,  that  ■  the  wrong  is 
of  such  a  nature  that  It  could  not  be  redressed  under  any  of 
the  powers  of  the  Sheriff  Court'  In  this  way,  the  point  came 
to  be,  whether  the  remedy  of  reduction  was  excluded  by  the 
68 to  section ;  and  reading  it  in  connection  with  the  40th  sec- 
tion, a  majority  of  the  Court  held  that  it  could  not  have  been 
the  intention  of  the  legislature  absolutely  to  supersede  the 
jorisliction  of  the  Court  of  Session  in  such  a  case,  or  to  deprive 
s  party  of 'his  remedy  by  law  in  the  like  form  and  on  the 
■uue  grounds  as  at  the  date  of  the  pawing  of  this  act  was 
competent  to  any  party  who  considered  himself  aggrieved  by 
■SMsment  Imposed  under  the  statutes  then  In  force  for  relief 
of  the  poor.'  That  reduction  was  one  of  the  remedies  formerly 
competent  in  such  a  case,  cannot  well  bo  disputed ;  and,  ac- 
cordingly, H'Ewen  was,  by  the  Judgment  of  the  Court,  allowed 
to '  proceed  with  bis  reduction  in  the  usual  form.' 

"Tha result  of  the  case,  then,  appears  to  have  been  this:— 
Gillespie  the  officer  was  assoilzied  because,  as  against  him,  no 
reduction  was  necessary;  while  a  majority  of  the  Court  held 
that  the  advocator  might  have  had  redrew  against  him  for  his 


allnged  falsehood  and  perjury,  under  the  80th  section.  as  thing* 
done  in  the  execution  of  the  act.  Again,  M'Eweu's  preliminary 
defence  was  repelled  because  reduction  in  the  Supreme  Court 
was  held  to  be  the  only  and  indispensable  remedy  tor  the  wrong 
of  which  he  complained,  and  to  have  been  reserved  under  the 
40th  section  of  the  statute.  In  the  present  case,  it  is  not  pre- 
tended that  any  reduction  in  necessary,  while  it  cannot  be  dis- 
puted thnt  the  ino«t  ample  and  sufficient  remedy  for  the  wrongs 
complained  of  might  have  been  had  in  an  action  under  the 
86th  section  of  the  statute.  In  the  former  case,  a  majority  of 
the  Court  considered  this  to  be  the  only  competent  remedy 
against  Gillespie  the  officer ;  and  the  Lord  Ordinary  sees  no 
ground  on  which  be  can  distinguish  the  wrongful  acts  of false- 
hood  and  perjury  Imputed  to  him,  from  the  minor  offencet  charged 
against  M'Kwen  the  collector.  Iu  this  state  of  matters,  the 
Lord  Ordinary  cannot  assume,  upon  the  authority  either  of  the 
decision  or  opinions  of  the  Second  Division  of  the  Court  in  the 
former  cone,  that  the  present  action  might  have  been  compe- 
tently brought  in  the  Supreme  Court,  at  any  time  within  40 
years  of  the  date  of  the  acts  complained  of,  and  without  notice 
to  the  defenders.  Yet,  to  alter  the  Sheriff's  interlocutor,  and 
sustain  the  competency  of  tbe  action,  would,  as  it  appears  to 
the  Lord  Ordinary,  unavoidably  involve  this  principle,  and 
have  the  practical  effect  of  rendering  the  86th  section  of  the 
statute,  in  a  great  measure,  If  not  altogether,  a  dead  letter." 

The  pursuer  reclaimed,  and  pleaded,  that  the  ease  did 
not  come  within  the  statute,  inasmuch  as  the  ground  of 
reduction  was,  that  no  assessment  had  been  imposed. 

Inglis  far  M'Ewen — Whatever  the  form  of  words  used, 
the  plea  was  truly  that  the  procedure  had  been  irregu- 
lar. But  in  everything  that  he  did,  M'Ewen  was  acting 
under  the  orders  of  his  superiors.  The  procedure,  whe- 
ther regular  or  not.  was  taken  in  execution  of  the  statute, 
and  a  month's  notice  of  the  action  was  therefore  neces- 
sary. The  posting  of  the  notice  was  not  equivalent  to 
delivery  of  it,  aud  the  notice,  therefore,  had  been  too  short 
by  a  day. 

LordJuttiet-CUrk. — If  the  pursuer  is  to  stand  on  his  plea,  that 
no  assessment  was  ever  made,  it  is  necessary  to  enquire  into 
the  actual  facts.  We  must  ascertain  whether  the  facts  are 
such  as  to  briug  the  cose  within  the  statute. 

Pattison  for  Gillespie — No  doubt  can  arise  except  as 
to  M'Ewen.  All  that  Gillespie  is  charged  with,  is  the 
execution  of  the  warrant,  and  no  notice  was  given  to  him . 

Lord  Justice-  <  ink. — I  do  not  think  we  can  have  any  diffi- 
culty as  to  Gillespie  ;  he  was  only  an  officer  executing  tbe  war- 
rant put  into  his  hands. 

The  Court  pronounced  the  following  interlocutor: — 
"  Adhere  to  the  Lord  Ordinary's  interlocutor  in  so  for  as  re- 
gards the  defender  and  respondent  John  Gillespie,  and  Bud 
him  entitled  to  additional  expenses ;  allow  an  account  to  be 
given  In,  aud  remit  to  tbe  auditor  to  tax  the  same,  and  to  re- 
port :  Quoail  ultra,  recal  the  said  interlocutor  in  hoc  ttalu,  and 
grant  diligence  against  havers  at  the  instance  of  both  parties 
for  recovery  of  documents,  of  which  they  allow  a  specification 
to  be  lodged ;  and  grant  commission  to  the  Judge  Ordinary  of 
the  bounds  within  which  the  havers  reside,  for  examination  of 
said  havers, — to  be  reported." 

From  the  documents  recovered  under  the  diligence,  it 
appeared  that  the  facts  were  as  follows.  The  roll  of 
assessment  made  up  by  tbe  parochial  board  for  the  year 
1848,  in  terms  of  §  40  of  the  new  Poor-Law  Act,  con- 
tained the  following  entry : — 

ii  t  v.  a  «i  ..j  .-p  „..  1  Amount  of  assessment  to 
"John  and  Alexander  Ferguson,  (    ^      M  d     ^ 

Shipowners.  f  stance,  f2: 11 :4." 

This  assessment  was  intimated  to  "  Messrs.  J.  and  A. 

Ferguson,"  who  appealed. 
The  appeal  was  refused,  but  the  assessment  was  not 

paid. 
Thereafter  the  defender  M'Kwen,  under  direction  of 
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the  board,  made  up  a  list  of  defaulters.    This  list  con- 
tnined  the  following  entry: — 
"  John  Ferguson,  shipowner  and  merchant,  as  ship- 
owner.   £16    8 

"  Alexander  Ferguson,  as  shipowner. 1     5    8" 

To  this  list  was  appended  a  certificate  by  M'Eweo  to 
the  effect,  "  that  the  several  persons  whose  names  are  un- 
derwritten stand  duly  assessed  in  the  amount  of  poors'- 
rates  for  said  three  united  parishes  of  Greenock  .... 
placed  opposite  to  their  respective  names,"  and  a  warrant 
forrecovery  thereof  waacraved  in  terms  of  the  statutes  8  . 
and  9  Viot.  c.  83,  §  88, and  56  Geo.  III.  c.  95,  §§  13, 14. 

The  Sheriff  granted  warrant  "for  distraining  the  goods 
and  effects  belonging  to  the  said  several  persons." 

The  warrant  was  put  into  the  hands  of  Gillespie,  who 
returned  a  certificate  to  the  effect  that  he  could  not  find 
any  goods  and  chattels  of  John  Ferguson  "  whereon  to 
levy  the  following  poors'-rates  ....  duly  assessed  on 
the  said  John  Ferguson  in  respect  of  his  means  and  sub- 
stance as  a  shipowner,  XI  :u;  8." 

Thereupon  the  Sheriff  granted  the  following  warrant, 
on  which  the  pursuer  was  arrested: — 

"To  constable  fur  the  countyorRen 

frcw  :  Whereas  it  appears,  by  the  foresaid  oath  anil  certificate, 
that  nogiods  or  efforts  sufficient  tor  pay  inent  of  the  poors' .rates 
before  mentioned  can  be  found  to  be  poinded  or  distrained, 
and  that  tbe  said  John  Ferguson  ban  neglected  and  refused  to 
pav  the  same  :  Therefore  I.  Claud  Marshall,  Esq.,  Sheriff  nub. 
sti'tute  of  the  Loner  Ward  of  Renfrewshire,  do  hereby  com- 
mand you  to  commit  the  said  John  Ferguson  to  tbe  common 
Jail  at  Paisley,  there  to  bo  kept  without  bail  until  payment  of 
thi  said  poors' -rates." 

The  diligence  having  been  reported,  the  pursuer 
pleaded — That  the  only  rule  of  assessment  was  the  "  roll 
of  assessment"  made  up  by  the  parochial  board.  Under 
that  roll,  uo  assessment  was  imposed  on  the  pursuer. 
Thus  the  ground  of  his  action  was,  that  he  had  been 
arrested  although  nothing  was  due  by  him;  and  this  could 
not  he  held  an  action  fulling  within  the  provision  of  the 
statute  in  regard  to  notice. 

The  defenders  Qtigiaered — The  whole  irregularity,  as  it 
now  appeared,  consisted  in  this,  that  whereas,  in  the  roll 
of  assessment,  a  certain  sum  was  charged  against  the 
firm,  for  the  whole  of  which  the  pursuer,  as  a  mem- 
ber of  tbe  firm,  might  have  been  charged,  the  collector 
had  divided  that  sum,  and  charged  the  pursuer  only 
for  payment  of  one-half  of  what  he  might  have  been 
called  on  to  pay.  Whether  such  procedure  was  irregular 
or  not,  was  a  separate  question;  but  there  could  be  no 
doubt,  that  if  there  was  irregularity,  it  took  place  in 
the  execution  of  the  statute,  and  notice  of  the  action 
was  therefore  requisite. 

Lord  Justia-Cltrk — I  have  not  seen  the  smallest  reason  to 
doubt  tbe  soundness  of  the  opinion  which  Lord  Moncreiff  and 
I  expressed  in  the  reduction  at  this  party's  instance;  and  I 
was  also  satisfied,  when  tide  case  came  before  us  from  the  Lord 
Ordinary,  that  we  could  do  nothing  but  recal  tbe  interlocutor 
hoe  itattt,  and  allow  tbe  facte  to  be  ascertained.  The  point 
which  oow  arises  upon  tbe  facts  when  ascertained,  is  widely 
different  from  the  quest  ion  decided  in  the  redaction,  on  the 
relevancy  of  that  action. 

In  judging  of  the  defence  now  under  consideration,  we  must 
not  confound  the  question  of  the  irregularity,  or  even  the  ills- 
gality.  of  the  act  done,  with  the  separate  question,  whether  the 
case  comes  within  §  86  of  the  Poor  Iaw  Amendment  Act  No 
doubt  tbe  illegality  may  be  of  sucb  character  as  clearly  wilt  not 
make  £  86  applicable  in  terms  or  spirit 

The  first  theory  to  settle  is.  was  the  act  of  the  collector  in 
taking  out  the  warrant  he  did,  illegal.    On  that  point,  I  do 


not  think  the  »  onis  of  the  statute  admit  of  any  douht  what- 
ever. This  is  the  collection  of  a  tax— and  tbe  principle  laid 
down  by  the  late  Lord  President  and  the  Pint  Division  of  tbe 
Court  In  tbe  case  as  to  the  mode  of  assessing  in  Edinburgh  for 
the  annuity  tax,  (.most  serious  as  that  result  was  to  the  mini 
stem  by  whom  the  tax  was  not  imposed),  directly  applies,  that 
in  the  collection  of  a  rate  or  tax,  there  is  no  warrant  whatever 
for  any  levy  or  mode  of  procednre  which  deviate*  one  iota  from 
the  rules  prescribed  by  the  stilute,  however  inveterate  and  con- 
venient tbe  practice,  or  however  unnecessary,  no  far  aa  can  be 
seen,  the  observance  of  the  statutory  rules.  This  is  a  princtnk 
of  the  highest  Importance  and  authority,  nut  only  because  tbe 
statute  must  be  implicitly  obeyed  by  the  Court,  but  Mill  more 
on  the  constitutional  and  broad  principle,  that  by  an  nm 
ment,  you  take  from  another  a  portion  of  bis  property,  which 
yon  have  not  the  power  to  touch  In  any  way,  or  to  any  ex- 
tent except  In  exact  and  rigid  compliance  with  tbe  tules  in 
tb»  statute,  which  alone  authorises  you  to  levy  the  rate. 

Nothing  can  be  more  clear,  plain, and  precise,  than  tbe  rnk 
prescribed  in  the  Poor- Law  Act — so  plain,  that  it  seems  to  me 
that  every  one  who  rung  may  read  the  law  so  laid  down;  ami 
carclew  as  parties  are  apt  to  be  in  large  collections,  I  cannot 
understand  how  the  rule  should  hare  been  here  so  manifestly 
violated,  when  the  very  wonts  of  the  collector's  affidavit  and  -J 
tbe  warrant  he  obtained,  both  contradicted  tbe  tact  before  bis 
eves,  and  shewed  the  violation  of  the  statute. 
"  The  40th  section  contains  these  words— (reads) 

Language  cannot  be  mote  clear;  and  I  should  regret  if,  ins 
court  of  law  bound  to  give  effect  to  such  plain  and  imperative 
words,  a  doubt  could  be  raised  on  this  point — via  that  tbefa 
can  be  no  legal  levy  except  for  special  and  particular  soma  ia 
the  roll,  for  which  individual  sums  each  party  is  ■■  imi  il  1 
think  any  sanction  of  anv  change  whatever  in  form,  however 
slight— any  departure  from  the  strict  letter  of  the  statute— 
would  not  be  within  the  competency  or  limits  of  judicial  judg- 
ment hut  would  be  in  manifest  disregard  of  a  statute  in  a 
point  ou  which  not  the  slightest  doubt  can  be  intelligibly 

So  plain  is  this  rule  of  the  statute,  that  I  do  not  add  a  word 
aa  to  Its  manifest  importance. 

Now,  what  is  the  fact  in  this  case  after  wa  bare  seen  comet 
transcripts  of  the  books. 

John  Ferguson  is  not  assessed  for  the  sum  in  question,  ami 
no  such  sum  is  put  opposite  his  name-  Then,  when  tbe  atb- 
davlt  bore  that  be  was  assessed  for  the  amount  opposite  bit 
name  In  the  roll  of  defaulters  sworn  to,  that  was  falsa  in  la* 
and  false  in  fact ;  and  the  very  way  In  which  tbe  collector 
made  up  this  roll  of  defaulters, — which  lain  the  form  which,  ai 
to  this  point  the  statute  prescribed,— ought  to  have  mad?  tin 
perceive,  since  it  brought  tbe  matter  palpably  before  bis  eyes, 
that  the  assessment  hook  was  different,  and  did  not  ftutitoita 
anv  such  levy. 

Hence  I  have  no  doubt  whatever  that  the  levy  was  Incom- 
petent and  Illegal,  and  the  warrant  wholly  without  authority, 
for  the  terms  in  which  it  was  taken  against  John  Fergnsuu 
for  the  sum  to  be  recovered  from  him. 

We  cannot  judge  of  tbe  next  point  which  arises  under  §  PC, 
without  first  ascertaining  what  the  objection  is  to  the  proceed- 
Ing  complained  of,  and  whether  the  objection  is  well  founded 
it  has  not  been  contended  in  argument  that  the  rule  in  §  M 
applies  to  everything  the  collector  might  da  For  instance,  if 
John  Ferguson's  name  had  not  been  in  tbe  assessment- roll  si 
all  for  any  slim,  I  suppose  no  one  can  contend  that  a  warraai 
taken  against  him  could  be  a  thing  done  in  execution  of  the  act. 

But  let  us  sec,  on  the  other  hand,  how  very  comprehend** 
are  the  words  of  §86. 

In  thejirsf  place,  ft  is  not,  as  It  was  called,  a  clause  of /ro 
Itttion, — If  it  were,  I  thiuk  it  must  be  strictly  construed.— ami 
some  prejudice  arises  from  calling  it  such.  It  is  only  a  limita- 
tion of  the  time  wlttrin  which  actions  may  be  brought;  east 
there  is  no  reason  why  stich  a  clause,  unless  specially  worded, 
should  not  be  aa  comprehensive  as  the  statute  under  which 
officers  are  acting.  The  clause  is  general  in  its  terms — "  A$ 
actions  for  anything  done  in  tht  execution  of  this  act  shall  be 
brought  before  the  Sheriff  Court,  and  every  such  action  shall 
be  commenced  within  three  calendar  months  after  tne  fact  it 
committed,"  and  notice  is  to  be  given  a  month  before  the  ac- 
tion is  commenced. 

Then,  was  the  collector  In  the  execution  of  this  act,  and 
addressing  himself  to  its  execution  '. 


IN  THE  COURT  OF  SESSION,  the. 


I,  The  reclaimer  waa  assessed— no  doubt  John  and  AleX- 
uder  u  &  company.  But  these  names  applied  to  the  re- 
claimer and  his  brother.  Both  veto  liable,  and,  from  either, 
recovery  of  the  whole  might  bare  been  obtained.  2.  The  re- 
claimer iu  a  defaulter.  S.  He  had  received  notice  of  the 
■ammeiit—  both  he  anri  bis  brother.  4.  lie  received  notice 
of  the  intended  levy.  6.  The  collector  takes  the  nauii-n  of 
the  defaulters,  and  makes  out  a  list,  and  obtains  a  warrant 
in  lbs  nmmary  way  and  form  authorised  for  Hie  levy  of  lb..- 
hnd  tai,  and  the  name  of  the  firm  was  competently  included 
is  the  list  of  defaulters.  Thru,  then,  the  collector  waa  in  the 
nrcntion  of  bis  duty.  Bat,  undoubtedly,  in  going  on  to  the 
neit  part  of  his  duty,  he  plainly,  In  a  very  grave  particular, 
deputed  from  tho  role  of  the  statute.  John  and  Alexander 
Fen™™  ought  to  have  been  entered  in  the  list  as  in  the  as 
™neot  book,  for  that  k  the  rule  for  the  levy,  and  in  no  other 
«ar  could  (hey  be  competently  proceeded  against  in  tho  appli- 
cation for  the  warrant,  and  In  the  warrant,  and  then  both  or 
either  Might  have  been  proceeded  against  lor  tho  full  sum.  till 
■II  was  recovered  for  this  Joint  assessment — that  is,  all  assess- 
ment on  them  as  a  company.  The  nolluctor  set*  forth  the  fact, 
u  1  hare  said,  falsely, — I  mean,  not  In  the  least  in  the  sense 
<*  wilful  falsehood,  but  In  the  legal  sense  of  the  word— falsely 
toibu  to  the  met  and  the  law,  by  the  statement,  that  John 
Frftpoon  waa  assessed  for  the  sum  he  pats  down  opposite  bis 
time,  and  Alexander  Ferguson  for  the  sum  he  puts  down 
oppodtc  his  name.  Hot  this  was  a  thing  done  by  him  erro- 
neotaly,  Irregularly,  incompetently,  but  plainly  in  the  execu- 
tion of  the  act,  and  in  order  to  levy  the  assessment  due,  which 
™  the  execution  of  the  act.  Hence,  then,  the  "  fact  com- 
mitted," to  use  the  phrase  in  the  statute,  is  In  the  conrae  of  the 
execution  of  the  act — after  the  collector  haa  com  potently  and 
correctly addressed  himself  to  fulfilment  of  his  duty  of  recovery 
sfuisi-armsnt  due,  and  in  the  course  of  regular,  competent, 
ud  legal  steps  of  diligence,  for  the  levy  of  the  assessment.  I 
•m  of  opinion,  then,  that  this  action  required  to  be  commenced 
within  the  statutory  time,  and,  of  coarse,  that  notice  in  terms 
of  the  stature  required  to  be  given. 

I  hue  only  to  add,  that  if  the  fact  had  been  proved,  that 
the  committee  of  the  parochial  board,  (who  by  the  wav  have 
not  the  authority  of  the  board),  or  even  the  board  itself,  had 
auKtiooed  or  directed  this  splitting  of  the  assessment  in  the 
roil  of  defaulters,  that  would  not  in  the  smallest  degree  have 
drilled  the  plain  objection  to  the  illegality  of  the  met  com- 
mittal. The  role  for  levy  is  given  in  the  statute—  and  It  would 
be  taint  mischievous  if,  after  making  up  the  roll  and  giving 
wit*  of  the  assessment,  the  board,  even  if  not  tied  down  by 
•wntc.  could,  when  they  come  to  distress  or  imprison,  alter 
to  entries)  to  the  roll  or  levy  except  according  to  the  strict 
Tie  prescribed — via.  of  the  assessment  entered,  and  of  which 
notice  haa  been  given. 

No  doubt,  if  this  action  had  been  raised  and  intimated  in 
'■*  time,  the  sanction  of  the  board  would  have  l>een  nnan- 
■erabk  as  to  bit  bona  fide*.  But  really  the  notion  of  injury 
r  compensation,  when  be  was  only  made  to  pay  one-half  of 
he  mm  for  which  he  might  have  been  competently  appre- 
ended,  would  have  been  preposterous.  However,  as  he  told 
'  >u  the  reduction  that  his  object  was  to  establish  the  incom- 
rienry  of  the  warrant  in  strict  legal  form,  he  may  have  that 
ttisfactlon  at  whatever  expense. 

The  investigation  we  ordered  became  necessary  from  the 
legations  and  statements  on  record  as  to  the  actual  aseess- 
«nt  being  on  John  Ferguson  for  JC1 :6s. ;  and  I  am  not  surprised 
•t  counsel  were  very  positive  in  that  averment,  looking  to 
*  statement  and  alleged  quotation  given  in  the  Inferior 
ran,  sa  it  was  said,  from  the  book*.  That  turns  out  to  be  a 
teptions  quotation. 

L**4  Mtdxyn, — It  is  now  quite  clear,  that  whatever  was  done 
(he  coIWtor,  was  done  in  the  execution  of  the  Prior  Law 
*■  There  was  an  assessment  by  the  Parochial  Board  nf 
fan  and  Alexander  Ferguson,  shipowners,  for  £1 : 1 1  :*.  This 
"•BOtiBedte-  Uieinon  llth  November,  arid  Uiuy  applied  by 
letter  dated  Slat  November.  The  inspector  informs  ihetn  im 
d  November,  that  the  appeal  had  been  refused.  A  list  of 
outliers  is  then  made  an  by  the  enlleetor,  containing  the  names 
Jehu  Ferguson  and  Alexander  Ferguson,  £1  : .':  :  Bench.  He 
plies  for  a  distress  warrant  in  order  to  recover  the  assessment; 
tintteadof  doing  so  in  terms  nf  the  assessment  roll,  as  he  ought 
have  done,  when  from  either  brother  he  mighihs  ve  charged  the 
I  »mouOt,h*  thought  it  best,  and  least  oppressive  for  Ilium,  to 


divide  the  sum  Into  two  halves,  and  claim  one  from  each.  Ac- 
cordingly, lie  gives  up  John  as  a  defaulter  fur  £i :  5  :  8,  sad  the 
same  aa  to  Alexander.  Now,  tho  utmost  thai  can  be  said  for 
this  is,  that  he  had  no  right  to  do  so,— to  alter  in  a  single  iota 
the  roll  of  assessment,  1  have  already  said  he  ought  to  have 
made  no  alteration,— but  still  he  was  in  the  execution  of  his 
duty  in  the  execution  of  the  act.  But  this  is  nothing  more  than 
irregularity  In  the  execution  of  the  act  under  which  the  assess- 
ment was  duly  made,  and  it  whs  of  (he  smallest  possible  kind, — 
iii6niiesimfll  almost, — to  which  I  think  I  would  not  have  been 
inclined  to  give  any  encouragement  as  a  foundation  for  an 
action  of  damages,  even  where  notioe  had  been  given  of  the  in- 
tention to  bring  an  action  challenging  it  iu  due  time-  But  here 
we  are  out  nf  any  such  case.  N  it  ice  was  not  given  within  the 
statutory  period,  and  therefore,  moat  clearly,  the  interlocutor  is 
right  in  this  portion  ot  it  also. 

Lord  Cocklwrn. — I  concur.  I  do  not  enquire  whether  these 
proceedings  were  irregular  or  net  '  1  suspect  they  were  irregu- 
lar ;  but  the  sole  question  is,  if  they  were  carried  through  lu 
execution  of  the  defenders'  duty  under  the  statute.  I  have  no 
doubt  they  were  so,  and  therefore  bold  that  we  mutt  sustain 
the  defence  of  want  of  notice. 

Lord  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor : — 
"  Find  that  the  collector  was  not  entitled,  in  bit  application 
against  defaulters,  to  depart  from  the  actual  terms  of  the  roll 
of  assessment  made  up  as  to  the  parties  liable,  and  the  sums 
for  which  such  parties  are  so  asuemed  :  Kind  that  the  roll  of  as- 
sessment containing  the  sums  fur  which  each  individual  is  there- 
by assessed,  is  the  only  rule  nnder  the  statute  for  the  levy  of 
the  assessment :  Find  that  the  application  for  the  warrant  in 
the  roll  of  defaulters  therein  contained,  aud  the  warrant  grant, 
ed  thereon,  was  irregular  In  point  of  form,  under  the  statute, 
In  the  levy  of  the  poor-law  assessment  from  the  reclaimer : 
Find  that  the  reclaimer  was  assessed  for  poors' -rates  in  the  said 
roll,  and  that  the  reclaimer  was  a  defaulter,  and  liable  to  be 
proceeded  agalhBt  for  recovery  of  the  an nu  charged  against  John 
and  Alexander  Ferguson,  and  that  the  collector  was  entitled 
to  apply  for  a  warrant  of  distress  and  imprisonment  against 
him  as  a  defaulter :  Find  that  the  irregularity  committed  by 
the  collector  was  in  the  course  of  the  steps  of  competent  dili- 
gence against  the  reclaimer  for  a  greater  sum  due  by  him  than 
that  for  which  the  warrant  was  granted,  and  in  the  execution 
of  the  act,  by  the  process  of  recovery  of  rates  actually  due  by  a 
parson  in  the  roll  duly  made  up  of  parties  liable  in  the  assess- 
ment: Therefore,  bad  that  the  fact  committed  by  the  collec- 
tor was  in  the  execution  of  (he  act,  and,  therefore,  that  the 
cause  of  action  came  within  the  86th  section  of  the  Poor-Law 
Amendment  Act :  Of  new  repel  the  reasons  of  advocation,  and 
remit  to  the  Sheriff  slmplicitcr :  Find  the  advocator  liable  In 
expenses ;  allow  an  account,"  Ac 

Ijad  Ordinary,  Dundreunan. — For  Partner,  Sol.  Gen.  (Dciis), 
Wotherspoon  and  Slack,  S.8.C.  Agent:— For  JfSawn,  Penney, 
Ibg'.is  ;  t.  Itanken,  S.S.C.  Agent— For  Qitlttpie,  Fattixon ;  Alex. 
Nairne,  W.S.  Agent.—  R  Clerk.— (W.O.T.) 

7(A  February  1832. 

Skcokd  Division. 

No.  138, — Jaffrat,  Suspender,  v.  Duncan,  Respondent. 

Jurisdiction — Civil  and  Criminal  —  Suspension — Diligence — 
Process— Statute  1  and  2  Vict  c.  IU,  §  80— S\upe>*wn  of  an 
order  for  impritonrntni  in  ttrmt  of  the  diligence  act,  for  unlawful 
inlromifion  tnilh  poinded  effect;  held  competent  in  the  Court  o] 

By  1  and  2  Vict.  o.  114,  it  is  provided,  §  30,  that — 
"  If  any  person  shall  unlawfully  intromit  with,  or  carry  oft 
the  poinded  effects,  he  shall  be  liable,  on  a  summary  com. 
plaint  to  the  Sheriff  of  the  county  where  the  effects  were  poin- 
ded, or  where  he  Is  domiciled,  to  be  imprisoned  until  he  restore 
tbe  effects,  or  pay  double  the  appraised  value." 

The  respondent  presented  a  petition  and  complaint  to 
the  Sheriff,  with  concurrence  of  the  procurator-fiscal,  in 
terms  of  this  enactment,  against  the  suspender,  on  the 
ground  that  he  had  intromiued  with,  and  carried  off  cer- 
tain poinded  effects.    Evidence  having  been  led,  the  Sheriff 
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found  the  allegations  proved,  and  ordained  the  suspender 
to  be  imprisoned  until  he  should  restore  the  effects,  or 
pay  double  the  appraised  value. 

The  present  was  a  note  of  suspension  and  liberation 
on  the  ground  of  alleged  informalities  in  the  procedure 
before  the  Sheriff. 

The  respondent  objected,  that  the  matter  being  of  a  cri- 
minal nature,  was  not  competent  in  the  Court  of  Session, 
but  only  in  the  Court  of  Justiciary. 
'  "   "      y  on  the  Bills  re 
bjection  repelled. 


The  Lord  Ordinary  on  the  Bills  reported  the  case. 


7ft  Jfonury  18S2. 

Bkoomd  Division. 
No.  134. — Ronald  Weight,  Appellant,  v.  Gkohok 
Wink,  Respondent. 
Sequestration — Bankrupt,  Examination  of—Competency — Evi- 
dence— A  party  raitfd  an  action  against  a  bankrupt  for  payment  of 
a  certain  an  at  hit  share  of  the  profit*  of  a  partnerthip  alleged  to 
have  ana  catted  bctveen  himeelj and  the  bankrupt,  and  for  Ikn  mm 
he  claimed  at  a  creditor  on  the  bankrupt  estate.  On  examination 
of  the  bankrupt,  the  creditor  having  put  to  him  a  question  at  to 
the  diipotal  of  certain  maneyt  during  the  period  qf  the  existent* 
of  the  alleged  partnerthip,  the  truttte  objected,  that  the  quettion, 
and  the  line  of  examination  propoted  to  foiloic  on  it,  had  reference 
to  the  transaction!  betteeen  the  parties,  which  mere  taid  to  constitute 
a  partnerthip.  Question,  Whether  the  trustee,  if  tilled  in  the 
action  at  the  crechtai't  instance,  would  be  entitled  to  object  to  the 
bankntpt  being  examined  directly  at  to  the  fxiitenet  of  the  alleged 
partnerthip  t — But  eireanutancet  in  which,  the  truttee  not  having 
to  eiited  himtelf,  and  it  appearing  that  the  tubject-matter  of  the 
question  objected  to,  arose  oat  of  matiert  previously  referred  to  in 
the  examination  of  the  bankrupt  by  the  truttee,  and  followed  front 
the  anneert  to  the  questions  already  permitted  to  be  put  bythecrrdi. 
tort — Objection  repelled,  and  the  examination  allowed  to  proceed. 

The  respondent  was  trustee  on  the  sequestrated  estate 
of  Ebenezer  Anderson,  grain -mere  hunt  in  Glasgow. 

The  appellant  claimed  as  a  creditor  on  the  sequestra- 
ted estate  for  £3.18: 10:1, — this  sum  being,  as  stated  in 
the  "state  of  debt"  annexed  to  the  appellant's  affidavit, 
the  amount,  under  certain  deductions,  "  concluded  for 
in  the  action  raised  at  instance  of  Ronald  Wright,  before 
the  Sheriff  Court  of  Lanarkshire,  against  Ebenezer  An- 
derson, as  one-half  of  the  profits  realized  by  Ebenezer 
Anderson  on  the  business  sometime  carried  on  by  him 
for  joint  behoof." 

On  tho  bankrupt's  examination,  the  following  question 
was  put  by  the  appellant : — 

"Interrogated,  Did  you  put  into  Mr.  Wright's  bank  account 
the  moneys  which  yon  drew  after  leaving  Mr.  Main,  and  pre- 
vious to  your  opening  the  liauk  account  in  1646  iu  your  own 

The  respondent  objected — 

"  There  is  in  dependence  an  action  of  count  and  reckoning 
at  the  instance  of  Mr.  Wright  against  the  bankrupt,  said  to 
arise  out  of  a  pretended  partnership  between  them  in  the  years 
.  1644  and  1645.  This  action  it  may  be  tor  the  Interest  of  the 
estate  for  the  trustee  to  oppose.  The  question  now  objected  to, 
and  the  line  of  examination  proposed,  has  reference  to  the 
transactions  between  the  parties  which  are  said  to  constitute 
a  partnership;  and  as  it  is  the  subject  involved  in  the  depend- 
ing process,  it  is  incompetent  to  put  such  questions  to  the 
bankrupt  here." 
The  appellant  ansicercd — 

That  all  that  was  wanted  "was  to  ascertain  the  whole  facts  con- 
nected with  the  bankrupt's  affairs.  Tn  the  action  alluded  to, 
tho  record  had  been  closed,  and  the  proof  long  since  concluded. 
Kven  were  ha  inclined,  or  were  it  competent  to  make  use,  in 


moke  an  allusion  to,  what  may  be  here  el 
•old  process." 

The  Sheriff  pronounced  the  following  interlocutor:— 
"  In  respect  it  is  admitted  that  the  question  now  put  bn 
reference  to  the  matters  which  are  at  issue  between  the  putia 
in  the  process  referred  to;  and  in  respect,  although  the  re- 
cord is  stated  to  have  been  closed,  ana  the  proof*  concluded 
In  that  process,  yet  it  may  prejudice  the  bankrupt  or  the  estate 
by  enabling  the  pursuer  thereof  to  produce  this  eiamimlkm 
Msrei  r.oriter  veniens,  or  give  him,  the  pursuer,  the  benefit  of 
a  precognition  upon  oath,  in  making  a  reference  of  the  evm 
to  the  bankrupt's  oath,  from  which  advantages  he  cannot  in 
excluded  by  the  disclamation  now  put  on  record ;  — tank  tie 
question  incompetent,  and  sustains  the  objection." 

Wright  appealed. 

Pypcr,  for  appellant,  quoted  Bell  on  the  Sequestration 
Statute,  Snpp.  p.  163. 

Sfoir  for  respondent — The  appellant  is  pursuer  of  sa 
action  of  count  and  reckoning,  in  which  he  concludes 
against  the  bankrupt  for  the  sum  now  claimed  on,  on 
the  allegation  of  a  partnership  having  previously  existed 
between  them.  The  special  question  put  may  not  raw 
the  point  of  partnership,  but  it  is  the  commencement  of 
a  course  of  examination  intended  to  bring  out  evident* 
of  such  a  contract.  The  partnership  averred  in  die 
count  and  reckoning  is  not  said  to  be  constituted  by 
written  contract,  but  is  to  be  made  out  by  proof  at 
transactions  such  as  that  now  proposed  to  be  enquired 
into.  Under  the  statute,  the  sole  object  of  the  eu- 
initiation  of  the  bankrupt  is  to  trace  tho  funds  of  the 
estate,  not  to  enable  creditors  to  make  out  chums;  ini 
no  question  tending  merely  to  the  elucidation  of  clsm' 
of  creditors  against  the  bankrupt,  is  competent. — 2  Bell's 
Com. 396. 

[ 'Lord  Justice-Clerk — Does  Mr.  Bell  give  any  outhoritv  for(«a 
a  doctrine  as  you  maintain,  that  a  creditor  who  thinks  tie 
bankrupt  hog  concealed  funds,  or  who  thinks  he  has  s  pres- 
ence over  others,  is  not  entitled  to  examine  him  in  referents 
thereto  7  Can  he  not  ask  the  bankrupt,  Where  are  the  good* 
I  sold  to  you  on  the  eve  of  bankruptcy  ?] 
What  1  maintain  is,  that  the  examination  is  not  W 
be  made  the  foundation  of  claims  against  the  bsct 
rupt,  which  is  the  object  of  the  examination.  to 
doubt  the  examination  itself  cannot  be  pot  into  the  pro- 
cess of  count  and  reckoning;  but,  as  the  Sheriff  ssvs, 
the  creditor  may,  by  this  precognition  on  oath,  bring  curt 
facte  and  circumstances  which  he  can  put  on  record  a 
rrs  noviter  venientes. — Barstow  v.  Hutchison,  21st  Fek 
1849. 

Lord  Justice-Clerk.— It  seems  to  me  this  objection  has  bed 
taken  too  soon.  The  question,  as  far  as  It  goes,  Is  merely  it 
reeled  to  tracing  a  snm  of  money,  and  that  is  adniittedlj  com- 
potent.  But  can  »e,  on  a  mere  verbal  statement  that  it  » 
Intended  to  follow  this  up  by  qupstions  lending  to  tstaDii 
bankruptcy,  stop  a  bankrupt's  examination  ?  The  Sheriff  does 
not  even  ask,  as  be  might  have  dons,  for  a  minute  from  1M 
appellant,  stating  what  the  course  of  the  examination  «u  to  hs 

Paper — Any  creditor  may  competently  put  any  qner 
tion  tending  to  elucidate  the  condition  of  the  e&i<<- 
Thc  question  objected  to  tended  to  nothing  more,  for  * 
was  merely  as  to  what  bad  been  done  with  a  certain  sum 
of  money. 

Solicitor-General  for  respondent — In  the  Sheriff  CowV 
it  was  taken  for  granted  that  the  question  was  the  '•■"" 
menccment  of  an  examination  as  to  the  alleged  parta* 


1852.] 


IN  THE  COURT  OF  SESSION,  Ac 


■hip.    If  that  be  not  the  intention  of  the  appellant,  he 

is  bound  to  explain  what  is  his  intention. 

\LardJMtite  Clerk.— The  trustee  has  not  dated  himself  in  the 

action  against  the  bankrupt] 

lie  is  entitled  to  appear,  and  intends  to  appear. 

Lord  Juetice-Clerk.— There  is  another  difficulty  as  to  taking 
this  objection  now,  for  ft  seems  to  me  that  the  bankrupt  has 
already  answered  questions  to  the  same  effect  ae  that  now  ob- 
jected to ;  far,  in  answer  to  his  examination  by  the  trustee,  he 
Bays,  that  he  entered  Into  partnership  with  M-Cormlck  in  1849, 
"and  I  declare  I  never  had  any  copartner  in  busin en  previous 
to  the  date  at  which  I  assumed  Mr.  SCCormick."  Then  various 
questions  are  allowed  to  be  put  for  the  creditors,  from  the 
answers  to  which  the  subject-matter  of  this  question  necessarily 
arises  On  this  record,  therefore,  I  think  there  is  no  ground 
on  which  this  question  can  be  objected  to.  I  do  not  say  what 
right  the  trustee  may  have  to  object  to  a  particular  question,  if 
beaU  himself  In  the  count  and  reckoning.  The  creditor  may 
or  may  not  be  entitled  to  put  such  a  question  as,  "Were  you  a 
partuerof  mine  at  such  a  time."  I  give  no  opinion  on  that  But 
the  trustee  most  have  known  of  the  existence  of  the  action.  Till 
he  is  silted,  he  can  make  no  reference  to  it  That  every  cre- 
ditor may  nut  any  question,  is  what  no  one  would  say ;  but,  on 
the  face  of  this  record,  I  see  no  Incompetency  in  the  question 

Sit   It  may  be  right,  in  remitti--  *-"—-"'  .  j  .... 

lerlocntor  with  a  reservation, 
pees  we  allow  every  question  to  be  put 

Lord  Coddntrn. — I  am  for  altering  on  the  ground  that  the 
objection  was  taken  too  late,  since  questions  to  the  same  effect 
had  previously  been  put  and  answered  without  objection. 

Lord  Mtdvyn. — I  should  like  that  very  well,  as  it  would  not 
prejudice  the  general  question. 

Lord  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor: — 

"  In  respect  that  the  subject-matter  of  this  question  arises 
out  of  the  matters  previously  referred  to  in  the  examination  of 
the  bankrupt  by  the  trustee,  and  followed  from  the  answers  to 
the  questions  already  admitted  to  be  put  by  the  creditors, 
alter  the  interlocutor  complained  of,  and  remit  to  the  Sheriff 
to  allow  the  question,  and  to  proceed  with  the  examination  ; 
Find  the  appellant  entitled  to  expenses,  modify  the  same  to 
tin  sum  of  five  guineas,  and  decern  ad  interim  for  payment 
thereof' 


1(XA  February  1852. 

SlCOND  DlYIHIOK. 

-No.  135. — The  Marchioness  of  Hastings,  Advocator, 
v.  The  Exscutobs  of  the   Marquis   of  Hastings, 


Con  fjrmation — Forei  gn— Eitcutor— A  party  died  domiciled  abroad. 
Bit  mother  applied  to  the  Commit  sary  of  Edinburgh  for  am  firma- 
tion at  Ah  next  of  kin  by  the  law  of  the  deceanoTi  dammit. 
The  Committor)/  refuted  the  application.  In  an  advocation,  the 
Coart  ottered  tit  judgment,  and  remitted  to  confirm. 
The  late  Marqnia  of  Hastings  died  in  Dublin  on  17th 
January  1851.  His  domicile  was  in  England  at  the  time 
of  his  death. 

His  mother  took  oat  an  edict  before  the  Commissary 
of  Edinburgh  to  obtain  confirmation  as-  hie  next  of  kin 
by  the  law  of  England.  No  opposition  or  appearance 
was  made  by  any  party. 

The  Commissary-depute  (Arkley)  refused  the  confir- 
mation, adding  the  subjoined — 

"Nate, — It  is  very  possible  that,  by  the  law  of  England,  a 
mother  is  next  of  kin  to  her  son ;  but  the  Commlnarr-depnte 
bss  been  unable  to  find  any  authority  for  confirming  her  ai 
such  in  Scotland." 

The  Commissary  (J.  T.  Gordon)  adhered  on  appeal, 
adding  thie — 

"  Note. — The  Commissary  knows  nothing  in  the  law  of  Scot- 
land  to  support  this  edict" 


In  soi  advocation,  the  Lord  Ordinary  reported  the 
cause,  and  issued  the  following — 

"Note. — The  lord  Ordinary  considers  that  the  question  raised 
by  this  advocation  ought  to  be  disposed  of  by  the  Court  It 
appears,  from  the  enquiry  which  has  been  made,  that  it  has 
not  been  the  practice  in  the  Commissary  Court  to  grant  con- 
firmation to  the  estate  of  a  party  dying  domiciled  abroad  in- 
testate, in  favour  of  the  person  entitled  to  the  effects  of  tlio 
deceased  according  to  the  law  of  his  domicile.  In  this  respect 
the  practice  lu  Scotland  is  different  from  what  prevails  in  Eng- 
land,—Vide  Williams'  Law  ofKxecutors,  vol.  L  p.  364.  From 
the  cases  there  cited,  It  appears  that,  in  England,  administra- 
tion of  the  effects  of  a  deceased  who  dies  domiciled  in  Scot- 
land, is  granted  to  the  party  entitled  to  the  effects  as  executor 
according  to  the  Scotch  law.  Upon  that  principle,  the  pro- 
duction of  letters  of  administration  by  a  party  entitled  by  the 
law  of  England  to  the  estate  of  tbe  deceased  who  has  died  do- 
miciled in  England,  should  be  sufficient  to  entitle  him  to  bu 
confirmed  in  Scotland.  The  right  to  the  effects  being  in  the 
party  entitled  to  the  succession  by  the  law  of  the  domicile,  and 
the  letters  of  administration  affording  evidence  of  the  right.it 
seems  deserving  of  consideration,  whether  the  practice  In  Scot- 
land may  not  be  brought  into  accordance  with  the  rule  adopt- 
ed In  England.  Tbe  question  is  one  depending  rather  upon 
international  principles,  than  upon  local  rules  and  practice. 
And  the  rule  followed  in  confirmations  of  executors-nominate 
who  produce  probate  of  the  will  In  their  favour  without  exa- 
mination into  the  validity  of  the  will,— which,  though  good 
by  the  law  of  England,  may  not  be  probative  by  the  law  of 
Scotland, — Is  favourable  to  the  proposition  contended  for  by 
the  advocator.  There  being,  however,  no  practice  in  the  Com- 
missary Court  sanctioning  the  confirmation  sought  in  this  oase, 
the  Lord  Ordinal;  has  thought  it  his  duty  to  report  the  matter 
to  the  Court" 

The  following  memorandum  had  been  prepared  upon  in- 
fornu tiouobtaiaed from theolerkof  the  Commissary  Court, 
in  obedience  to  the  direction  of  the  Lord  Ordinary: — 

"  When  a  party  domiciled  in  England  dies  testate,  and  his 
executors- Dominate  prove  the  will  in  the  proper  Court  there, 
the  Commissary  Court  here,  should  an  active  title  quoad  per. 
Sonal  estate  in  Scotland  be  required,  grant  confirmation  at 
once,  as  a  matter  of  course,  on  production  of  the  probate,  aud 
without  any  enquiry  as  to  the  validity  of  the  deed. 

"  But  when  such  a  party  dies  intestate,  and  his  next  of  kin 
obtain  iettert  of  adminittraUon,  tbe  same  effect  was  not  given  to 
these.  It  is  then  necessary,  in  making  up  a  title  here,  to  take 
out  an  edict,  and  obtain  a  decemlture  as  executora-dan'o*  qua 
nearest  in  kin,  and  hitherto  it  would  appear  no  party  has  yet 
obtained  thie  who  was  not  so  according  to  our  law.  There  Is 
no  instance  that  can  be  found,  of  a  mother  having  ever  been 
appointed,  who.  In  Scotland,  does  not  in  any  case  succeed  to 
her  children  as  next  of  kin." 

Marshall  for  advocator — 
The  Marquis  died  in  1651.  Ue  was  a  domiciled  Englishman  ; 
therefore  all  questions  as  to  his  moveable  succession,  fell  to  be 
settled  by  the  law  of  England.  He  was  survived  by  his  mo- 
ther, brother,  and  four  sisters.  By  the  law  of  England,  the 
mother  and  sisters  take  the  moveables  equally  among  them, 
and  the  mother  being  the  only  one  in  majority,  is  the  proper 
person  to  administer.  She  has  done  so,  and  is  now  In  admi- 
nistration of  the  estate.  But  that  title  is  of  no  effect  In  Scot- 
land. Therefore,  in  order  to  get  possession  of  the  funds  here, 
she  requires  what  she  now  applies  for.  It  is  simply  to  Imple- 
ment tile  title  under  which  the  is  at  present  administering  the 
estate.  If  it  is  necessary  that  the  children,  and  they  only, 
should  get  confirmed,  there  would  be  two  seta  of  executors 
administering  the  same  estate.  Tbe  children,  too,  are  In  mi- 
nority, and  In  England  the  mother  Is  the  only  party  who  can 
administer.  It  la  said  there  Is  uo  such  practice  in  the  Com- 
missary Court ;  but  there  is  no  contrary  practice.  Then,  since 
there  is  no  party  opposing,  tbe  only  question  Is,  if  it  be  incom- 
petent There  are  two  grounds  for  sustaining  thear;-""*' — 
lit.  The  mother  is  one  of  tbe  next  of  kin  according 


stent  There'are  two  grounds  for  sustaining  the  application : 
.it.  The  mother  is  one  of  tbe  next  of  kin  according  to  the  law 
of  the  country  in  which  the  deceased  died  domiciled,  and  the 


only  one  who  can  administer  there — 1  Williams  on  the  Law 
Of  Executors,  p.  849.  By  our  law,  confirmation  is  given  to  the 
next  of  kin,  or  any  one  of  them.  Id,  She  ia  tbe  party  who  has 
the  meet  substantial  interest  in  tbe  estate,  and  the  law  ol 


RETORTS  OP  OASES  DECIDED 


[*'«b.  10, 


Scotland  allows  confirmation  to  any  party  who  baa  a  sirbstan- 
tial  interest. — Instruct  ions  to  Commissaries,  28th  Feb.  1666. 
Cuiter  these  Instructions,  If  the  next  of  kin  does  not  ask  to 
he  confirmed,  and  no  ono  else  comes  forward,  it  falls  to  the 
procurator. fiscal  to  confirm.  But  any  party  having  an  interest, 
comes  in  before  the  procurator- fiscal,  and  on  that  principle  a 
general  disponee  is  con  firmed. — Crawford,  10th  June  1756,  M. 
3819.  In  that  case,  there  was  a  competition  between  a  general 
dispones-  and  the  next  of  kin,  and  the  former  was  preferred. 
Here  there  la  no  competition,  and  no  other  party  comes  for. 
ward  to  be  confirmed.  Either,  then,  the  mother  must  be  con- 
firmed, or  the  procurator -fiscal,  for  the  Commissary  Court  can- 
not force  this  office  on  any  one  not  demanding  it,  except  the 
fiscal.  Now,  any  party  having  a  substantial  interest,  is  en- 
titled to  be  confirmed  if  there  be  no  opposition. — Brown  v. 
Drift  and  Bisset,  18th  July  1666,  M.  4498.  That  was  the  case 
of  a  relict,  who  is  not  next  of  kin  any  more  than  the  mother. 
In  the  practice  in  England,  what  we  are  asking  here  is  often 
done.  The  party  who  has  confirmed  here,  goes  to  England 
anil  administers  there,  although  not  the  next  of  kin  there. 

Lord  Jtutia-Clerk. — So  it  was  understood  ;  but  in  the  case  of 
I.ady  Baird  Preston,  Lord  Cotteuham  seems  to  hold  a  contrary 
view, — that  she  could  not  be  prevented  taking  out  letters  of 
ml  ministration,  although  bound  the  next  minute  to  hand  oyer 
the  whole  to  the  trustees,  who  bad  the  title  of  administration  in 
Scotland.  Dut,  then,  on  what  do  the  Commissaries  go  in  making 
t  be  distinction  mentioned  in  the  memorandum  f  The  probate  is 
the  title,  and  the  only  thing  they  have  to  look  to  is  the  title. 

Lord  Medwyn — 1  am  quite  satisfied  the  applicant  has  an 
interest;  and  since  there  is  no  one  else  claiming,  I  see  not 
why  the  application  should  be  refused. 

Lord  Murray. — I  do  not  see  why  there  should  he  any  difficulty. 
It  seems  to  me  the  applicant  has  a  perfect  title  to  be  decerned 
executrix- dative.  It  is  quite  as  strong  a  cose  as  Crawford's.  At 
the  same  time,  I  should  like  it  to  stand  over  for  a  day  or  two 
before  absolutely  deciding. 
At  advising  this  day. 

Lord  Justice-Clerk. — It  is  a  fixed  rule  of  great  importance, 
that  the  moveable  property  of  a  deceased  party,  in  whatever 
country  locally  situate,  shall  be  regulated  as  to  succession, 
whether  testate  or  intestate,  by  the  law  of  the  country  to  which 
he  belongs — that  is,  of  his  proper  domicile.  The  moveable  pro- 
perty forms  one  umvtrtitai  fot  succession,  whether  through  the 
operation  of  his  testament,  or  of  the  law  which  regulates  his 
succession.  Between  these  two  cases  there  is  no  distinction  as 
to  this  point 

Id  like  manner,  unless  there  arc  some  peculiar  specialties  or 
clear  convenience,  the  administration  is  also  to  be  that  of  the 
domicile.  It  may  be  that,  in  the  first  instance,  the  collection 
of  the  moveable  funds  either  roust  be,  or  may  be,  by  a  different 
party  from  that  administering  in  the  country  where  he  is  domi- 
ciled, and  so  there  may  be  a  different  title  for  collection  and 
discharge.  But  even  then  the  funds  must  be  sent  to  the  country 
where  the  succession  is  to  be  settled,  unless  by  special  arrange- 
ment. Hence,  in  principle.itisclcar  tbat  the  party  in  whom  the 
tills  of  administration  is  vested,  should  be  the  same  in  both 
countries,  since,  in  tbe  foreign  country,  it  is  only  a  title  for 
collection,  and  not  for  final  distribution. 

There  is,  and  can  be,  no  reason  why,  for  such  title  as  is 
required  in  Scotland  for  the  moveable  property,  there  situate, 
of  a  party  deceased  who  was  domiciled  in  another  country, 
there  should  be  another  rule  in  giving  an  edict  of  executor-da- 
tive where  the  party  has  died  intestate,  than  is  observed  and 
acted  upon  where  he  has  died  testate  ;  and  whether  there  is 
any  practice  at  all  on  the  subject,  it  seems  to  be  admitted  that 
there  is  no  contrary  practice  which  can  form  any  rule  in  the 
law,  or  is  opposed  to  the  advocator's  plea. 

It  Is  to  be  kept  in  view,  that  the  edict  is  not  to  decern  the 
advocator  in  any  character  of  heir  by  the  law  of  Scotland,  or 
to  recognize  in  her  any  right  of  succession.  Perhaps  ber  sum- 
mons was  not  so  well  worded  as  it  might  bare  been, — but, 
coupled  with  tbe  letters  of  administration  from  the  English 
Court  of  the  province  of  Canterbury,  which  she  produces,  there 
can  be  no  doubt  as  to  the  character  and  foundation  of  her 
summons  or  edict— which  is  a  declaratory  proceeding  to  find 
the  party  entitled  to  be  decerned  executor-dative. 

To  a  party's  right  to  pursue  such  a  proceeding,  and  to  ob- 
tain such  a  decree,  there  is  no  limitation,  if  he  bos  any  inltrttt 
in  Jaw  to  obtain  such.     Relationship  by  our  law  is  not  a  re- 


quisite, nor  does  tbe  edict,  as  the  Commissaries  seem,  I  think, 
to  suppose,  imply  any  snch  legal  relationship,  to  any  extent, 
as  by  our  law  gives  any  right  of  succession  whatever. 

When  a  party  who  has  obtained  probate  on  a  will  in  Eng- 
land, applies  tor  confirmation  in  Scotland  as  a  title  for  collec- 
tion of  personal  estate  situate  here,  It  is  stated  to  us,  that  the 
edict  passes  as  a  matter  of  course  on  production  of  the  probate, 
and  without  any  inquiry  as  to  the  validity  of  tbe  deed ; — and 
most  correctly  both  in  point  of  form  and  principle.  What  is 
produced  in  such  a  case  is  tbe  title  for  administering  the  estate, 
granted  by  the  English  Court  upon  a  will  proved  to  them. 
That  titlt  to  administer  and  collect  the  estate  in  England,  in 
which  country  the  deceased  was  domiciled,  and  by  tbe  law  of 
which  his  succession  is  to  be  regulated,  (testate  or  intestate), 
is  the  interest  produced  to  the  Scotch  Court  in  order  to  obtain 
a  title  here  to  the  funds  which  must  go  to  England,  and  fall 
under  I  he  English  law. 

Hence,  in  the  case  of  testate  succession,  the  confirmation,  it 
is  admitted,  is  granted,  not  in  respect  of  a  right  to  be  judged 
of  under  the  will  or  by  the  foreign  law,  but  in  respect  of  the 
tiiU  actually  vested  by  the  probate  or  judgment  of  the  English 
Court  passing  on  that  will,  and  vesting  tbe  title  to  administer. 

Nuw,  to  the  law  ofthiscouutry.it  is  immaterial  on  what  ground 
that  title  is  granted.  What  difference  can  it  make  to  as  tint 
the  title  to  administer  has  been  granted  in  England  in  respect 
of  a  will,  or  in  respect  of  rights  of  susceesiun,  as  well  settled  in 
that  country  as  any  rule  can  be  in  our  law  ?  I  see  no  distinction 
whatever  between  ihe  twocaies.  Probate  passes  in  England  on 
grounds  saiislnctory  to  ihe  Court  in  England — vit.  on  a  will 
judged  by  them  lo  entitle  the  party  to  probate.  Then  that  pro- 
bate it  a  tule  to  administer. 

In  like  manner,  upon  nu  less  good  ground,  and  on  a  groand 
equally  conclusive  by  the  law  of  the  domicile,  a  party  entitled 
as  next  of  kin  by  that  law,  obtains  letters  of  administration  si 
the  proper  party  to  administer  to,  and  distribute  or  enjoy,  as  it 
may  W,  the  funds  ami  personal  property  of  the  deceased.  Well, 
then,  iheae  letters  of  ail  ministration  ore  a  title  just  as  a  probata 
i» — and  tbe  Utter  not  better,  or  more  emphatic,  or  more  cxcln- 
sive  than  the  letters  of  administration.  Then,  when  these  letters 
of  administration  are  produced  to  us.  is  not  that  title,  so  granted 
by  the  cum  potent  Court  In  England,  just  as  authoritative  with 
our  Court— Just  as  good  a  ground  for  gran  ting  confirmation- u 
a  probate  ? 

In  principle,  there  is  no  distinction— in  aoint  of  fact,  there  is 
really  no  difference ;  for,  in  tbe  one  case,  it  is  tbe  title  which  is 
held  to  warrant  the  confirmation  as  matter  of  course — and,  in  tb* 
present,  it  is  asked  in  respect  also  of  a  li'fe,  constituted  in  the 
same  manner  by  the  English  Court,  and  equally  establishing  lbs 
party's  right  to  administer.  The  probate  may  or  may  not  also 
have  decided  more  than  the  granting  of  letters  of  administration; 
but  with  these  questions,  whether  raised  as  to  a  will,  or  as  to  a 
party's  right  to  the  character  of  next  of  kin,  or  right  to  obtain 
the  letters  of  administration,  we  have  nothing  to  do,  and  ore 
really  ignorant  The  title  to  administer  has  been  given,  and  is 
proved  to  ns  in  one  case  as  much  is  in  the  oilier ;  and  thai  it  the 
only  thing  to  attend  to  in  the  one,  as  it  is  the  only  thing  which 
Is  attended  to,  we  are  told,  in  the  other  case. 

Iiord  Mtduyn. — I  expressed  myself,  when  this  case  was  for- 
merly before  us,  that  I  was  quite  satisfied  with  tbe  course  taken 
by  our  predecessors,  in  the  year  1765,  in  the  case  of  tbe  Earl  of 
Crawford;  and  tbat  we  are  following  out  the  instructions 
given  to  the  Commissaries  in  1666,  when  we  instinct  the  Com. 
missary  of  Edinburgh  to  confirm  the  Marchioness  of  Hastings 
as  the  person  having  the  interest,  and  who  is  unopposed  by 
any  of  the  nearest  of  kin, or  any  creditor,  executor  or  legator,  the 
party,  having  died  intestate.  The  only  competition  could  be 
with  tbe  procurator  fiscal,  which  is  not  necessary  now  in  tbe 
state  of  our  law  as  to  tbe  quot  of  testaments.  Tbe  title  given 
to  the  Marchioness  here  is  merely  to  collect  the  funds  ;  it  will 
not  affect  the  right  of  succession  or  distribution  of  them.  I 
am  for  remitting  with  instructions  to  the  Commissar]  to  grant 

Lord*  Codcbura  and  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor: — 

"  Alter  the  interlocutor  of  the  Commissary  of  Edinburgh ; 
and  remit  with  instructions  to  the  Commissary  to  grant  con- 
firmation sa  prayed  for." 

LordOrdtnarv. Cowan.—  Act  Boyle;  Hnnter.BloirandCowan, 
W.S.  Aotnf.-Ait.  absent.— R  Clerk— (F.H.) 


IX  TUB  COURT  OF  SESSION   Ac. 


10th  February  1852. 

Sscoxn  Division. 

No.  136. — William  Stewart,  Petitioner,  v.  Andrew 

M'Givbn,  Respondent. 

Judicial  Factor — Circurnitaneet  in  which  tht  Court  removed  a  judi- 
cial factor  for  non-oimpliatict  irilk  the  act  of uitnmt  1730,  and 
remittal  hit  accounts  to  the  Accountant  of  Court. 

This  was  an  application  for  the  removal  of  a  judicial 
factor. 

The  petitioner  was  heir  of  Daniel  Stewart,  who  was 
owner  of  half  a  tenement  in  the  West  Port  of  Edinburgh. 
As  it  was  unknown  whether  Daniel  Stewart  was  dead  or 
alive,  the  petitioner  was  not  in  a  position  to  obtain  him- 
self served  heir. 

The  respondent  was  owner  of  the  other  half  of  the 
tenement  in  the  West  Port.  He  had  been  appointed 
judicial  factor  loco  absentia  upon  the  half  belonging  to 
Daniel  Stewart,  the  appointment  having  been  made  upon 
the  petitioner's  application. 

The  petition  bore,  inter  alia,  that — ■ 
"  tbe  said  Andrew  M'Oiven  has  also  failed  to  prepare  a  rental 
of  the  estate  committed  to  his  management,  or  to  lodge  tbe 
same  in  tbe  hands  of  the  clerk  of  Court ;  and  although  alteia- 
tioos  have  taken  place  In  the  rental,  no  account  thereof  has 
ever  been  lodged  by  the  said  Andrew  11 'Given,  and,  In  fact,  he 
Las  not  complied  with  any  one  of  tbe  provisions  of  the  act  of 
sederunt  13th  February  1730." 

Answers  having  been  given  in,  the  case  was  this  day 
put  out  for  advising. 

Gorman  for  petitioner — The  respondent  states  in  the 
answers,  that  instead  of  having  any  balanoe  in  his  hands, 
the  estate  is  due  £56  to  him,  including  factor's  fee.  It 
farther  appears,  that  he  has  all  along  occupied  as  tenant 
the  property  of  which  he  had  charge  as  factor.  He 
debits  himself  with  rent, — but  at  too  low  a  rate.  This 
is  not  a  proceeding  which  the  Court  should  countenance. 

Lord  JmtiK-CltTk. — If  he  has  failed  to  comply  with  the  re- 
quisite* of  the  act  of  sederunt,  that  is  enough. 

Donaldson  for  respondent — The  Court  has  held  it  to 
be  a  sufficient  ground  for  removing  a  factor,  that  he 
had  not  complied  with  the  act  of  sederunt.  But  it  is 
cot  imperative  for  the  Court  to  do  so,  if  there  be  no 
other  ground  of  suspicion.  That  all  these  formalities 
should  not  have  been  observed  here,  as  to  a  property 
producing  £10  per  annum,  is  not  to  be  wondered  at. 

Lord  Juttia-Clerk. — Tbe  factor  seems  not  to  have  neglected 
to  make  out  his  account  for  factor  fee.  Besides,  it  was  at  the 
instance  of  the  petitioner  that  be  was  appointed  factor. 

The  Court  pronounced  the  following  interlocutor : — 

"Recal  the  appointment  of  Andrew  M -Given  as  judicial  factor 
upou  the  property  mentioned  in  the  petition,  and  nominate 
and  appoint  John  Kennedy,  ironmonger,  Wemyss  Place,  Edin- 
burgh, to  be  judicial  factor  upon  the  property  in  question,  for 
Iwhoof  of  the  petitioner  and  of  all  concerned,  with  the  usual 
powers,  the  said  John  Kennedy  rinding  caution  within  one 
month  from  the  date  hereof,  and  decern ;  and  allow  this  de- 
creet to  be  extracted  ad  interim:  And  farther,  remit  to  the 
Accountant  of  Court  to  investigate  specially  the  accounts  of 
the  said  Andrew  M •Given,  and  to  report." 

Act.  Formiin  ;  David  Crawford,  S.8.C.  Agent,— AU.  Donald 
ion  ;  Charles  Stcwurt,  B.S.C.  Aoent.—R.  Clerk.— (F.H.) 

lOtt  February  1852. 

Sscosn  Division. 

No.  137. — Joseph  Hknning,  Punuer,  v.  Bobbbt 

Hswatbon,  Defender. 

Malice — Issue — Jury  Cause — Arrestment — In  an  action  of  da- 

magafor  tie  improper  nte  of  arrtttmentt^Eciii  that  the  purtuer 


This  was  an  action  of  damages  for  the  improper  use 
of  arrestments. 

The  case  was  reported  by  the  Lord  Ordinary  as  one 
in  which  the  parties  were  not  agreed  as  to  the  terms  of 
the  issues.  The  following  note  was  subjoined  to  the 
interlocutor  : — 

*■  The  main,  if  not  the  only  point  of  difference  between  the 
parties,  discussed  at  tbe  meeting*  before  the  Lord  Ordinary, 
was  in  regard  to  tbe  fim  issue,  being  that  applicable  to  the 
use  of  arrestments ; — the  point  raised  Iu  regard  to  that  issue 
was,  whether  the  punauer  was  bound  to  insert  in  the  issue,  in 
addition  to  the  word  'maliciously,'  the  words,  'and  without 
probable  cause  V  Tbe  defender  contended  that  it  had  been 
so  ruled  in  tbe  case  of  Brodie  r.  Young,  loth  Feb.  1851,  [eupra, 
vol.  xxliL  p.  819),  which,  he  said,  was  in  all  respects  similar  to 
the  present  case.  The  pursuer  contended,  that  the  point  as  to 
the  necessity  of  inserting  both  of  these  expressions,  hud  nut  been 
argued  and  decided  in  the  case  of  Brodie, — and  farther,  that 
the  circumstances  set  forth  on  the  record  in  the  present  case, 
brings  it  within  tbe  principle  of  the  exception  or  reservation 
noticed  in  tbe  opinions  of  some  of  the  Judges  In  the  case  of 
Brodie." 

Pattieon,  for  defender,  contended,  that  the  necessity 
of  proving  both  malice  and  want  of  probable  cause  was 
not  decided  in  Brodie  v.  Young. 

Ixird  Jattice  Clerk. — The  distinction  Is  plain  enough  between 
tbe  cases  in  which  it  is  enough  to  state  malice,  and  those  In 
which  it  is  necessary  to  state  both  malice  and  want  of  probable 
cause.  Lord  Eldon's  opinion  in  the  case  of  Arbuckle,  (8 
Dew's  Bep.  160),  goes  to  this,  that  where  there  is  a  legal  right, 
and  that  right  is  abased,  the  pursuer  of  an  action  of  damages 
for  tbe  abuse  of  that  right,  must  not  only  prove  malice,  hut 
want  of  probable  cause.  Tbe  motives  of  the  defender  are  not 
to  be  investigated  unless  for  what  he  did  there  was  no  pro- 
bable cause.  Bo  it  was  done  in  the  case  of  Hallam  v.  Gve,  22d 
Dee.  18S5,  where  the  diligence  had  been  used  against  tbe 
person.  Tbe  question  now  before  us  was  argued  and  decided 
in  the  case  of  Brodie  n.  Young.  We  cannot  go  back  on  that 
decision. 

Lord  Murray. — IT  this  case  has  been  already  decided,  then  I 
have  nothing  to  add.  But,  as  I  understand  Arbuckls's  case, 
It  was  there  laid  down,  that  where  the  issue  is  malice,  the  exis- 
tence of  a  probable  cause  for  what  was  done,  is  a  defence.  Is 
the  pursuer  to  lie  bound  to  prove  a  negative  to  the  effect  that 
there  was  no  probable  cause  f  It  is  rather  for  the  defender  to 
take  an  issue  whether  there  was  probable  cause. 

Maefarlane — Besides  the  case  of  Brodie  v.  Young, 
there  was  that  of  Callander  v.  Milligan,  20th  June  184y, 
in  which  the  same  principle  was  followed. 

Lord  Justice-Clerk. — The  point  stated  by  Lord  Hurray  is  of 
much  importance.    But  we  cannot  go  back  on  the  practice. 

Lord  Muheyn. — I  cannot  distinguish  this  case  from  that  of 
Brodie. 

Lord  Cockbum  concurred. 

Dean  of  Faculty — Your  Lordships  will  allow  an 
amendment  of  the  libel  to  that  effect. 

Lord  Jutttee-CUrk—Yen. 

The  Court  directed  both  malice  and  want  of  probable 
cause  to  be  inserted  in  the  issue. 

Lord  Ordinary,  Coloussy. — Act.  Dean  of  Faculty  (Anderson), 
Pattison  i  Wm.  Mason,  B.S.C.  Agent.— Alt.  Maclarlane,  Hsn- 
derson ;  Brodies  and  Kennedy,  W.8.  Agent,. — (F.H.) 

Ulh  February  1852. 

Four  Division. 

No.  138. — John  Smith,  Petitioner,  v,  Ckichtom  and 

Scott,  Gorapearert. 

Poors'  -Boll— Process—  Fmbabilia  Causa— Act  of  Sederunt  21st 
Dec  1842— In  an  application  for  the  benefit  of  the  poort'roli,  a 
report  mm  returned  by  the  Committee  on  the  probabills  Causa,  f* 


REPORTS  OF  CASES  DECIDED 


[Feb.  11, 


the  effect  that  there  vat  a  probabilis  cnusa.  The  rtporl,  hourectr, 
mat  tigned  by  tht  couneel  only,  and  tht  agenti,  menbert  of  tht  com- 
mittee, refuted  to  concur  in  it.  Tht  Court  held  tht  signature*  of 
Counsel  luffident,  and  admitted  tht  applicant  to  the  poors' -rott. 

This  was  an  application  far  the  benefit  of  the  poors'- 
roll. 

The  Court  having  remitted  the  cose  to  the  committee 
on  the  probabilis  cauta,  a  report  was  returned  to  the 
effect  that  there  was  a  probabilis  causa,  as  in  terms  of 
act  of  sederunt  21st  Dec.  1612,  §§  1  and  5.  The  re- 
port, however,  was  signed  by  the  counsel,  members  of 
the  committee,  only. 

This  circumstance  having  been  brought  under  the 
notice  of  the  Court,  the  case  was  continued  till  to-day, 
that  the  agents  might  be  heard. 

Solicitor-General,  for  Mr.  Crichton,  S.S.C.,  pleaded, 
that  the  agents  acting  on  the  committee  were  not  bound 
to  assent  to  the  opinions  of  the  counsel,  but  were  entitled 
to  refuse  to  sign  the  report  unless  consistent  with  their 
own  opinions.  At  the  same  time,  the  assent  of  a  majority 
of  the  whole  committee  to  the  probabilis  causa  was  neces- 
sary; for  although,  in  the  case  of  Clark  v.  Campbell,  6th 
July  1833,  it  had  been  held  the  exclusive  province  of 
counsel  to  decide  that  point,  that  case  was  one  under  the 
old  act  of  sederunt,  under  which  the  lawyers  and  agents 
for  the  poor  who  were  reporters  on  the  probabili*  causa, 
acted  together;  but  the  two  offices  being  now  divided, 
that  decision  was  not  applicable.  If  it  were  held  that  the 
agents  had  no  voice  in  the  decision,  their  appointment  on 
the  committee  was  utterly  useless,  as  having  no  substan- 
tial duty  to  perform.  Either,  therefore,  the  case  must 
be  held  as  one  where  the  report  was  unfavourable  to  the 
probabilis  causa,  or  a  fresh  remit  must  be  made  to  other 
reporters. 

Penney,  for  Mr.  Scott,  W.B.,  pleaded,  that  there  was 
no  necessity  for  the  signature  of  the  agents.  By  the  ease 
of  Clark  v.  Campbell,  it  had  been  decided,  that  the  opi- 
nion of  the  counsel  on  the  matter  of  probabili*  causa 
could  alone  be  looked  at,  and  the  principle  of  that  de- 
cision held  good  under  the  present  act  of  sederunt,  as 
under  the  old  act.  The  agents  here  disagreed  with  the 
counsel,  but  the  report  as  signed  was  quite  sufficient. 

The  Court,  without  hearing  counsel  for  the  petitioner, 
remitted  the  case  to  the  poors'-roll  in  ordinary  form. 


Uth  February  1862. 

Fun  Division. 

No.139. — John  M  arr,  Pursuer,  v.  Buchaicak,  Youmobe 
and  Co.  and  James  Bochanan,  Defender*. 

Principal  and  Agent — Broker — Sale — Railway — Companies 
Clause*  Consolidation  (Scotland)  Act  Statute  8  Vict.  c.  IT, 
|  IB— Tht  broker  of  a  forty  telling  than*  of  a  ratimay  company, 
u  not  bound  to  tee  to  the  rtgittratian  of  tht  tranifer  in  nana  of  ike 
buyer;  and  where  such  registration  had  been  omitted,  and  the  teller 
was  that  rendered  Habit  in  call*  made  subsequent  to  tht  tall, — the 
teller  having  ratted  an  action  agatrut  hi*  broker  for  relief  of  tht 
taint.  At  broker  teat  atsoiltitd. 

By  the  Companies  Clauses  Consolidation  Scotland 
Act,  8  Vict.  c.  17,  it  is  provided,  §  9,  that  a  book 
shall  be  kept,  called  "  The  Register  of  Shareholders,"  in 
which  there  shall  be  entered  "the  names  and  designations 
of  the  several  persons  entitled  to  shares  in  the  company." 

And  §  1 1  provides,  that  "  on  demand  of  the  holder  of 
any  share,"  and  upon  payment  of  a  certain  sum,  "the 


company  shall  cause  a  certificate  of  the  proprietorship 
of  such  share  to  be  delivered  to  such  shareholder." 

By  §§  14  and  15  it  is  provided,  that  the  transfer  of 
shares  shall  be  made  by  a  deed,  in  terms  of  a  form  given 
in  the  schedule  annexed  to  the  act. 

And  by  §  16  it  is  provided,  that — 
"  the  said  deed  of  tranifer,  (when  duly  executed),  thtO  U 
delivered  to  tb«  secretary,  unci  be  kept  by  him  ;  and  the  leers- 
tary  shall  enter  a  memorial  thereof  in  a  book  to  be  called  tin 
'  Register  of  Transfers,'  and  shall  indorse  such  entiy  on  tbe 
deed  of  transfer,  and  shall  on  demand  deliver  a  new  certincua 
to  tbe  purchaser ;  and  for  every  auch  entry  and  ludortcme at 
and  certificate  the  company  may  demand  any  sum  not  exceed- 
ing the  prescribed  amount,  or  if  the  amount  be  presented, 
then  a  sum  not  exceeding  2a.  6d. ;  and  on  tbe  request  of  tie 
purchaser  of  any  share,  an  Indorsement  of  snob  transfer  eIjII 
be  made  on  tbe  certificate  of  suoh  share,  Instead  of  a  new  cer- 
tificate being  granted,  and  such  indorsement,  being  signed  by 
tbe  secretary,  shall  be  considered  In  every  respect  the  same  u 
a  new  certificate;  and  until  such  transfer  has  been  so  dtllrerel 
to  the  secretaiy  as  aforesaid,  the  vendor  of  the  share  doll 
con  tin  no  liable  to  the  company  for  any  calls  that  may  be  nude 
upon  such  share,  and  the  purchaser  of  the  share  shall  out  Ik 
entitled  to  receive  any  share  of  tbe  profits  of  the  undertaking, 
or  to  vote  in  respect  of  each  share." 

The  defender  James  Buchanan  was  the  only  surviving 
partner  of  the  firm  of  Buchanan,  Younger  and  Compear, 
stockbrokers  in  Qlasgow,  and  was  a  member  of  the  Glas- 
gow Stock  Exchange. 

The  pursuer,  in  December  1847,  was  proprietor  of 
200  shares  of  new  stock  of  the  Caledonian  Railway  Com- 
pany, which  stood  registered  in  his  name  in  the  boob  of 
the  company.  On  30th  of  that  month,  he  wrote  the 
defenders  as  follows: — 

"  1  hold  200  new  Caledonian  stock.    I  observe  yeeterdiT'i 

frice  Is  2fs.  6d.  ;  I  could  sell  at  that  without  loss,  but  woutt 
Ike  to  get  a  little  more.  If  yon  do  not  see  any  prospect  of  i 
rise,  yon  may  sell  them.  If  tboy  continue  to  rise,  I  am  not  in 
a  hurry  for  a  day  or  two." 

On  12th  January  1818,  the  defender  sold  100  of  tk 
shares,  and  on  the  same  day  transmitted  to  the  pursuer 
a  sale-note  in  these  terms: — 
•■  John  Jfarr,  Btq. 


Stock  Exchange,  extracts  from  which  are  endorsed  hereon,— 

"  100  shares  Caledonian  (new),  (A  26/6 £127  10  0 

« Brokerage,  @0d. 2  10  0 


On  the  following  day,  the  defender  sold  the  remaining 
100  shares,  the  price  of  which,  deducting  brokerage, 
amounted  to  ,£127:08.,  and  for  which  a  sale-note  «ii 
transmitted  to  the  pursuer  in  the  same  terms  as  the 
former. 

In  return  for  the  sale-notes,  the  pursuer  transmitted 
to  the  defender  the  certificates  of  his  registration  m 
the  stock  sold;  and  the  transfers  were  thereafter  sent  to 
him,  which  he  signed  and  returned  to  the  defender,  sod 
in  return  he  received  payment  of  the  price. 

The  transfer  of  90  of  the  shares  was  not  registered  i» 
name  of  the  purchaser. 

The  consequence  was,  that  the  pursuer  was  called  on 
by  the  company,  as  registered  holder,  to  pay  the  amount 
of  two  calls  laid  on  since  the  sole. 

The  pursuer  then  raised  the  present  action,  lb* 
summons  in  which,  after  setting  forth  the  sales  of  the 
stock,  proceeded — 
"That  tbe  said  defenders  canted  on  business  ai  broken  w 
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agenb  for  the  purchase  and  sale  of  shares  or  stocks  of  joint 
■lock  or  pnbKc  companies,  on  behalf  of  other  parties,  and  were 
employed  and  undertook  to  act  as  the  agents  or  brokers  of  the 
pursuer,  for  effecting  a  sale  of  the  foresaid  200  shares  of  the 
new  stock  of  the  Caledonian  Railway  Company,  and  charged 
and  received  payment  of  a  commission  for  so  doing :  That  it 
wag  part  of  the  duty  of  the  defenders,  acting  as  aforesaid,  to 
see  the  said  deeds  of  transfer,  after  the  same  ware  duly  exe- 
cuted, delivered  to  the  secretary  of  the  said  Caledonian  Rail- 
way Company,  so  as  to  save  the  pursuer,  the  vendor  of  the 
said  shares,  from  continuing  to  be  liable  to  the  said  company 
for  any  calls  which  might  thereafter  be  made  upon  tbem : 
That  tho  pursuer,  trusting  to  the  defenders  doing  as  his  agents 
what  was  necessary  to  complete  the  said  sale,  and  relieve  him 
of  all  farther  liability  with  regard  to  the  said  shares,  took  no 
charge  whatever  of  the  transaction ;  That  the  said  stock  and 
transfer  certificates  sent  to  the  defendeis,  and  the  said  transfers 
subscribed  and  returned  by  the  pursuer  to  them,  were  so  sent, 
subscribed  and  returned,  for  the  purpose  of  enabling  the  de- 
fenders to  tender  the  said  certificates  to  the  purchasers,  and 
also  to  enable  tbem,  so  soon  as  the  said  transfers  were  signed 
by  both  parties,  to  complete  the  sale  and  transference  by  de- 
livering the  said  deeds  of  transfer  to  the  secretary  of  the  said 
Caledonian  Railway  Company  for  registration,  in  terms  of  the 
said  statute  :  That  the  said  defenders,  shortly  after  the  trans- 
mission of  the  said  certificates  and  transfers,  remitted  to  the 
pursuer  the  price  of  the  said  shares,  under  deduction  of  the 
commission  charged  by  them  as  aforesaid,  and  the  pursuer 
concluded  that  the  transaction  was  completed,  and  that  every- 
thing bad  been  done  to  divest  him  of  the  proprietorship 
or  the  said  stock,  and  of  all  liability  connected  therewith  : 
That  (as  the  pursuer  has  since  learned)  the  defenders  have 
failed  in  the  performance  of  their  duty  to  the  pursuer,  inas- 
much as  the  said  deeds  of  transfer,  which  were  duly  executed 
by  the  pursuer,  and  sent  to  the  defenders  as  aforesaid,  were 
not  delivered  to  the  secretary  of  the  said  Caledonian  Railway 
Company,  but  were  given  by  tbe  defenders  to  other  parties, 
who  have  not  delivered  tho  same  to  the  said  secretary,  and 
Die  pursuer's  name  has  thus  been  left  standing  in  the  books 
of  the  said  railway  company  as  registered  owner  thereof:  That 
in  consequence  of  this  failure  by  the  defenders  in  their  duty 
to  the  pursuer,  lie  continued  liable  to  the  said  company  for  the 
future  calls  upon  tho  said  90  shares That  in  conse- 
quence of  the  culpable  omission  and  neglect  of  the  said  de- 
fenders to  get  the  said  transfers  registered  in  the  books  of  the 
ssid  railway  company  as  aforesaid,  or  at  least  to  deliver  tbe 
said  deeds  of  transfer  to  the  secretary  thereof,  in  terms  of  the 
foresaid  statute,  and  of  the  delay  or  refusal  of  the  parties  who 
purchased  the  said  shares  themselves  to  do  so,  the  pursuer  has 
not  only  been  held  liable  by  tbe  said  railway  company  for  the 
amount  of  the  said  third  and  fourth  calls,  but  he  will  also  be 
liable  for  all  future  calls  upon  the  said  stock,  to  the  extent  of 
the  said  90  shares,  so  long  as  his  name  stands  on  the  books  of 
the  said  railway  company  as  registered  proprietor  thereof." 
The  summons  concluded  for  relief  of  the  amount  of  the 


calls  already  made,  and  of  all  future  calls. 

The  defenders  pleaded,  that  they,  as  the  selling  brokers, 
never  undertook  to  see  the  transfers  registered  in  the 
names  of  the  purchasers  in  the  books  of  the  railway  com- 
pany, and  no  snch  obligation  was  imposed  on  them,  either 
by  the  rules  of  the  Glasgow  Stock  Exchange,  or  at  com- 
mon law.  On  tbe  contrary,  they  had  discharged  all  the 
duties  legally  incumbent  upon  them  as  the  selling  broken, 
and  were  entitled  to  absolvitor  accordingly. 

The  Lord  Ordinary  ordered  cases. 

The  pursuer  pleaded — 
The  question  was,  what  was  tbe  duty  of  the  seller's  broker  1 
It  was  said,  that,  at  common  law,  bis  duty  was  completed  when 
he  had  effected  a  sale.  But  the  duty  of  the  broker  was  more 
than  merely  to  bring  the  seller  and  buyer  together.  He  was 
fin  agent  employed  to  complete  the  transfer  of  shares  from 
one  party  to  another,  so  as  entirely  to  remove  all  liability  from 
his  principal.  That  was  the  object  of  the  principal  in  tbe 
transaction,  and  tbe  agent  was  bound  to  do  all  that  the  prin- 
cipal would  have  done  had  he  beelt  acting  In  his  own  person. 
Lillie  v.  Macdonald,  18th  Dm.  1816.  Struthers  p.  Lang,  2d 
Feb.  1826  j  28th  May  1827,  House  of  Lords,     How,  under  the 


statute,  it  was  clear  that  registration  was  necessary  to  sava 
the  seller  from  liability,  His  broker,  therefore,  was  bound  to 
see  to  It.  It  was  no  answer,  that  in  many  cases  it  might  be  for 
the  Interest  of  tbe  bnyer  only  to  register ;  for,  except  when  the 
whole  calls  were  paid  up,  the  seller  most  always  have  an  in- 
terest, equal  at  least  to  that  of  the  buyer,  to  register,  lest  ad- 
ditional calls  should  be  made.  That  was  just  what  took  place 
here.  Had  tbe  pursuer  carried  through  the  sale  himself,  would 
he  not,  as  a  man  of  ordinary  prudence,  have  seen  to  the  registra- 
tion 1  That  he  employed  a  broker  to  act  for  him,  made  no  diffe- 
ence.for  the  broker  was  bound  to  do  what  bo  would  have  done. 


The  defenders'  whole  argument  came  inst  to  this,  that  it 
impossible  to  obtain  payment  of  the  price  without  giving  over 
the  transfer.   Now,  1.  There  was  no  necessity  for  delivery  of  the 


transfer  as  evidence  of  the  proprietorship  of  the  stock,  for  the 
certificate  formed  that  evidence,  which  was  to  be  granted  by 
the  secretary  on  the  transfer  being  sent  to  him  ;  and  the  sta- 
tute said  nothing  as  to  the  party  by  whom  the  transfer  was  to 
be  sent, — though  It  said  expressly,  that  the  party  to  whom  it 
was  to  be  given,  was,  not  the  purchaser,  but  the  secretary.  But, 
2.  It  was  the  tact,  that  in  the  present  case  a  great  part  of  tbe 
price  had  been  paid  before  the  transfer  was  registered  But 
then,  again,  it  was  said  that  tbe  broker  would  only  have  been 
bound  to  see  to  registration  If  be  had  had  special  Instructions 
to  do  so  ;  and  finally,  that  tbe  proper  remedy  of  tbe  seller  was 
to  force  the  purchaser  to  register  by  action  at  law.  But  if  the 
seller  himself  had  the  power  so  to  complete  the  transaction, 
was  not  his  broker  empowered  and  bound  to  do  the  same?  And 
as  It  was  admitted  that  he  could  and  would  have  so  done  had 
special  Instructions  been  given,  the  question  was,  If  such  instruc- 
tions were  necessary — which  they  were  not,  seeing  the  broker's 
duty  was  to  complete  the  transaction.  The  only  remaining  point 
was  the  allegation  of  usage  never  to  pay  until  delivery  of  the 
transfers.  But,  first,  there  was  no  relevant  allegation  on  this 
point;  and,  second,  the  Glasgow  Stock  Exchange  not  having 
existed  above  a  year  or  two  when  the  transaction  in  question 
took  place,  no  such  usage  could  have  arisen  as  to  affect  tbe 
general  rule  of  law;  and  nothing  could  shew  more  clearly  that 
there  was  no  such  usage,  than  tbe  fact,  that  here  a  large  pait 
of  the  price  was  paid  before  delivery  of  the  transfer. 

The  defenders  pleaded — 
The  pursuer's  case  rested  on  the  assumption,  that  It  was  tho 
duty  of  the  defenders  to  see  to  the  registration  of  the  transfer. 
There  was,  however,  no  allegation  in  the  summons  to  the  effect 
that  the  defenders  ever  expressly  undertook  to  see  the  trans- 
fers registered,  or  that  any  such  obligation  was  incumbent  upon 
them,  either  by  the  general  usage  of  brokers,  or  by  the  rules 
of  the  market  in  which  they  dealt,  via  the  Glasgow  Stock  Ex- 
change. The  question  therefore  was,  if  this  was  part  of  their 
duty,  as  broken,  at  common  law.  In  a  sale  of  railway  stock, 
the  brokers  no  doubt  were  agents ;  but  the  question  was,  to  what 
extent  they  were  so.  In  tbe  ordinary  case,  the  whole  duty  of 
a  broker  was  to  find  a  purchaser  and  a  seller ;  In  the  sale  of 
railway  shares,  this  function  was  extended.  The  seller's  broker 
was  entrusted  with  the  transfer,  and  the  purchasers  with  the 
price,  tbe  one  being  to  be  exchanged  for  the  other.  The  deed 
of  transfer  was  simply  an  assignment  of  the  shares;  and  the  im- 
portant characteristic  of  it  was,  that  it  was  tbe  only  receipt 
granted  for  the  price  of  the  shares.  Bow,  in  the  ordinary  course 
of  dealing,  it  would  be  nearly  impracticable  for  the  selling  bro- 
ker either  himself  to  register  the  transfer,  or  to  see  that  that 
was  done  by  the  purchaser.  It  could  not  be  registered  until 
signed  by  the  purchaser  as  well  as  the  seller.  So  that  the  selling 
broker  must  put  it  Into  tbe  bands  of  the  buyer  before  registra- 
tion was  possible;  and  as  It  contained  the  receipt  for  the  plice, 
he  could  not  give  It  to  the  purchaser's  broker  until  the  price 
was  paid.  But,  then,  whan  the  price  was  paid,  the  broker  had 
no  power  to  make  effectual  any  obligation  on  the  part  of  the 
buyer,  to  register.  His  powers  and  duties  were  alike  at  an  end 
when  the  price  was  paid.  In  the  general  case,  there  was  no 
reason  why  the  seller  or  his  broker  should  see  to  the  registration ; 
for,  after  the  price  was  paid,  the  bnyer  was  the  party  who,  on 
the  face  of  the  transaction,  had  the  interest  to  register.  It  was 
on  this  view  that  the  statute  and  the  usage  proceeded,  and  It 
made  no  difference  that,  in  a  particular  case,  the  interest  lay 
tbe  other  way.  But,  then,  the  seller  always  bad  the  power  to 
compel  registration,  which  of  Itself  was  a  sufficient  answer 
at  common  law  for  the  defenders ;  for  they  had  not,  and  never 
had,  any  power  to  compel  registration.     All  they  could  do 
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was  to  get  the  price,  and  their  duties  were  fulfilled  when  that 
waa  handed  to  their  principal.     At  common  law,  then,  the 

Runner  had  do  case ;  but.  In  paint  of  bet,  the  common  law 
1  the  case  of  broken  was  nothing  else  than  the  usage  of 
that  trade — so  that  the  question  came  to  lie,  whether  the 
Billet's  broker  had  done  all  that,  according  to  tbe  usage  of 
his  market,  be  was  bound  to  do.— 1  Bell's  Com.  434.  I'aley 
on  Principal  and  Agent,  3d  Ed.  p.  9  Smith's  Mercantile  Prac- 
tice, EJ.  1848,  p.  114.  Now,  the  rules  of  tbe  Glasj.-ow  Exchange 
not  only  did  not  impose  any  obligation  t>  see  to  registra- 
tion, on  the  selling  broker,  but  were  altogether  Incompatible 
with  the  existence  of  such  au  obligation.  For,  under  those 
rules — that  is,  under  the  usage  of  the  Glasgow  share  market — 
the  seller's  broker  was  bound  to  deliver  the  transfer  to  the 
bnyer's  broker  in  exchange  for  the  price.  It  was  an  undoubted 
rule  of  law,  that  when  a  person  employed  a  broker  who  was  a 
member  of  a  Stock  Exchange,  the  employer  was  held  to  have 
given  the  broker  authority  by  implication  to  act  in  accordance 
with  the  rules  there  established  ;  and  this  even  though  the 
principal  were  himself  ignorant  of  those  rules. — Sutton  o.  Tat- 
haro,  10  Adolph.  and  Ellis,  p.  27.  Bayliffe  v.  Butterworth,  5 
Railway  Cases,  283.  Pollock  t>.  Stnbbs,  8th  Feb.  1648,  Q.  B. 
Now,  it  was  not  said  tbe  defenders  had  not  acted  in  perfect 
conformity  with  the  rules  of  the  Stock  Exchange-,  it  could  not 
lie  said  that  the  pursuer  did  not  know  what,  under  these 
i  tiles,  was  the  duty  to  be  fulfilled  by  the  parties  he  was  em- 

£loi  Ins  as  brokers ;  and  if  he  hud  wished  anything  more  done, 
,  was  fur  him  to  make  a  special  contract  to  that  effect. 
Tbe  Lord  Ordinary  having  reported  the  case,  the 
Court,  after  hearing  counsel,  delivered  these  opinions: — 
I,orJ  Jiatia-Ge/itral.~ Looking  to  the  nature  of  this  summons 
at  the  Instance  of  Mr.  Marc  against  Messrs.  Buchanan,  Younger 
and  Company,  stock  and  shitrubrokers  in  Glasgow,  and  the 
conclusions  against  them  an  personally  liable,  in  the  way  and 
manner  set  forth  in  the  summons,  in  consequence  of  their 
having  been  employed  by  this  pursuer,  as  brokers,  to  sell  for 
him  ninety  shares  of  the  Caledonian  Railway  stock,  and  their 
"  culpable  omission  and  neglect  to  register,"  &c. — (reads  from 
summons), — It  appears  that  the  responsibility  sought  to  be  en- 
forced against  the  defenders  is  of  a  Very  serious  nature  ;  and 
after  ordering  cases,  Lord  Wood  took  tbe  case  to  report,  but 
without  any  intimation  of  his  views ;  and,  in  addition  to  the 
argument  maintained  In  the  cases,  we  yesterday  had  an  argu- 
ment from  the  bar. 

How,  however  well  calculated  the  able  argument  for  the 
pursuer,  In  his  case,  undoubtedly  was,  to  make  an  Impression, 
aided  as  it  was  attempted  to  be  by  a  reference  to  tho  general 
rules  of  law  Applicable  to  the  duties  of  professional  agents,  jet, 
on  consideration  of  the  principles  which  must  be  attended  to 
in  this  case,  I  have  not  been  able  to  find  sufficient  grounds  for 
sustaining  the  pursuer's  claim,  or  for  attaching  liability  for  tbe 
sums,  the  relief  of  which  is  concluded  fur  against  tho  defenders. 

It  is  particularly  to  be  kept  in  view,  that  the  character  in 
which  the  defenders  were  employed  to  Sell  the  railway  shares 
in  question,  at  the  late  of  price  lixed  by  the  pursuer,  was  that 
of  stock  or  share  brokers  in  Glasgow,  a  class  of  men  that  a  few 
years  ago,  in  consequence  of  the  mania  that  so  universally 
prevailed  as  to  the  buying  and  selling  of  railway  shares  and 
'stock,  sprung  Up  all  over  the  country,  and  particularly  in  Edin- 
burgh and  Glasgow,  and  other  towns,  and  that  their  business 
became  matter  of  public  notoriety,  while  nil  men  that  chose 
to  deal  with  them  must  necessarily  have  been  presumed  to  be 
to  a  certain  extent  cognisant  of  their  duties,  and  mode  of  con- 
ducting their  boslnesa  It  also  became  matter  of  general  in- 
formation, that  in  the  two  towns  I  have  mentioned,  there  arose 
Stock  Exchanges,  and  associations  were  formed  for  fixing  the 
mode  of  transacting  their  brokerage  business,  the  rules  of  which 
came  to  regulate  the  interests  bo;h  of  tbe  brokers  themselves, 
and  of  those  wbo  cboee  to  deal  with  them  in  tbe  purchase  or 
sale  of  shares. 

The  images  of  such  Stock  Exchanges,  and  the  duties  of  bro- 
kers, came  thus  to  grow  up;  and  though,  in  Scotland,  the  bnst- 
ness  was  certainly  not  so  much  extended  as  In  England,  there 
have  been  various  cases  in  which  tbe  practice  of  stockbrokers 
has  been  referred  to  injudicial  proceedings, — while  it  may  be 
observed,  that  no  case  or  authority  from  the  practice  of  Scotland 
has  been  adduced  by  the  pursuer  to  support  the  conclusions  of 
bis  action.  We  have  the  practice  of  England  giving  rise  to 
many  questions  shewing  bow  the  rights  of  parties  dealing 


through  brokers,  have  been  disposed  of,  and  which  appear  to 
he  decisive  as  to  the  courts  of  taw  there  giving  effect  to  the 
usage  and  practice  of  stockbrokers  in  regard  to  dealings  with 
his  employers. 

The  authorities  referred  to  by  the  defenders  appear  to  be 
conclusive  as  to  the  rule  of  law,  and  I  can  have  no  doubt  at  to 
their  being  authorities  in  this  department  of  law,  to  which  we 
must  attend. 

According  to  these  authorities,  the  pursuer  here  most  be  held 
as  bound  to  the  oliservanoe  and  consequences  of  the  rules  of 
the  Glasgow  Stock  Exchange,  and  by  them  thr  proceedings  of 
the  defenders.  It  Is  positively  stated,  wero  regulated.  In  no 
case  has  It  been  shewn  that,  under  these  i  tiles,  the  responsi- 
bility for  which  the  pursuer  contends  haa  been  fixed  upon  the 
broker,  nor  has  any  example  whatever  been  shewn  of  the 
broker  of  a  seller  of  shares  being  made  subject  to  such  a  claim 
as  is  now  Insisted  In.  As  to  what  has  been  said  as  to  the  ob- 
ligation contended  for  being  imposed  on  the  seller's  broker, 
either  under  the  Companies  Clauses  Consolidation  Act,  or  it 
common  law,  I  certainly  can  find  no  authority  for  it.  Look. 
Ing  to  §  16  of  the  act,  there  certainly  are  no  words  imposing 
the  duty  of  registering  the  transfer,  npon  the  seller's  broker— 
(reads  §  16). 

The  form  of  tbe  transfer  of  shares  Is  given  in  tbe  schedule; 
and  here  it  II  not  disputed,  that  tbe  deed  transferring  Mr 
Hair's  shares  was  made  out  In  correct  form  ;  and,  after  being 
duly  signed  by  the  seller  and  purchaser,  tbe  piice  was  paid 
down,  received  by  the  defender,  and  made  good  to  his  em- 
ployer, the  seller,  and  the  tt  angler  delivered  to  the  purchaser, 
the  receipt  being  necessarily  Included  in  the  transfer,  as  re- 
quired  by  tbe  statute.  The  duty  of  the  seller's  broker  was 
thus  fulfilled,  and  no  separate  employment  was  given  to  him 
to  do  anything  more  in  tbe  matter.  Now,  as  to  the  registra- 
tion of  the  transfer  by  its  being  delivered  to  the  secretary, 
seeing  it  Is  tho  title  or  muniment  of  the  purchaser,  it  is  for  La 
benefit  (as  £  16  shews)  that  it  is  to  be  delivered,  as  not  only 
relieving  from  all  future  calls,  but  affording  facilities  for  the 
right  being  perfected  either  by  his  obtaining  a  new  certificate, 
or  an  indorsation  on  the  document  itself.  But  after  tbe  com- 
plete execution  of  the  transfer,  by  its  being  signed  both  by 
seller  and  purchaser,  and  payment  of  the  price,  it  appears  to 
me  tbat  neither  the  seller  nor  his  broker  have  any  right  toboM 
that  instrument,  as  it  is,  in  fact,  the  title  of  the  purchaser, 
and  wbo  is,  from  that  time,  the  new  shareholder.  After  the 
completion  and  receipt  of  the  transfer,  the  purchaser  was  en- 
titled to  the  sole  control  of  it,  as  I  conceive,  and  entitled  to 
dispose  of  it  at  pleasure.  The  seller  is,  trom  this  time,  no  doubt 
entitled  to  look  to  the  honesty  of  the  purchaser,  indicated  on 
the  face  of  the  statutory  transfer;  and  if  he  disco  vets  any  pur- 
pose of  abstaining  from  registering  his  transfer,  and  exposing 
the  seller  to  any  risk  of  future  calls,  which  attach  to  the  loss 
registered  shareholder,  the  seller  Is  entitled  to  take  instant 
judicial  measures  to  compel  immediate  registration. 

There  seems,  however,  no  legal  principle  for  holding,  that 
the  broker  of  tiro  seller,  after  completing  the  transfer  in  terrot 
of  the  schedule,  and  delivering  it  to  the  purchaser  or  his  btukrr. 
is  responsible  for  instituting  any  such  prosecution.  In  thit 
case,  the  pursuer,  Informed  as  he  was  by  his  sale-note,  bruin,; 
an  indorsation  of  the  rules  of  the  brokers  of  Glasgow,  cannot 
be  entitled  to  urge  his  ignorance  of  them  ;  but,  In  having  em- 
ployed the  defenders  without  any  other  special  contract  bcin- 
stipulated,  mnst,  according  to  the  English  cases  referred  to,  1* 
held  bound  by  the  regulations  of  tbat  body,— on  the  mere  ex- 
pression in  his  letters  to  the  defenders,  that  be  hoped  tbe 
purchaser  would  attend  to  the  calls  that  Itad  been  notified, 
cannot  entitle  him  to  prevail  In  tbls  action. 

Lord  Falhnon. — This  point  is  new,  like  many  others  which 
arise  in  regard  to  the  rights  and  obligations  created  by  the 
concern  in  railway  shares, — and  is  of  great  importance,  nut 
only  in  its  pecuniary  consequences,  bnt  in  relation  to  prin- 
ciples of  law  Involved  In  it.  But,  considering  the  nature  of 
the  subject  which  the  defenders  (the  broken;  were  employed 
todisposaof,  and  applying  to  that  consideration  tho  ordinary 
and  common  law  principles  and  responsibilities  of  agency.  I 
have  formed  'the  conclusion  that  the  claim  of  the  pursuer  i> 
well  founded. 

It  will  be  recollected,  that  the  subject  of  the  sale  was  not 
anything  which  had  a  real,  or  what  may  be  called  an  objec- 
tive existence,  like  a  portion  of  land,  or  an  ordinary  moveable. 
It  waa  the  share  of  a  joint  stock  company, — which,  like  tbe 


1851] 


IS  THE  COURT  OF  SESSION,  «feo. 


share  In  any  other  copartnery,  bat  only  a  theoretical  or  con- 
•tractive  being,  composed  of  certain  legal  rights,  and  ceitain 
IfRfcl  obligations  attached  toft.  On  the  one  hand,  it  gives  the 
copartner  the  right  to  participate  in  the  profit* ;  and,  on  the 
other,  it  imposes  on  him  the  duty  of  bearing  the  expenses  of 
the  company.  In  the  case  of  a  statutory  joint  stock  company, 
this  last  is  limited  to  the  amount  of  certain  fixed  advances  to 
be  made  good  by  calls.  Bnt  as,  in  this  case,  only  a  small  part 
of  thou  advances  bad  been  made  at  the  time  of  the  tiensac. 
tion,  the  obligatory  part  of  the  shares  still  formed  an  element 
of  its  existence.  In  these  circumstances,  the  sale  of  the  shares 
seems  to  me  necessarily  to  involve  the  transference  to  the 
purchaser,  not  merely  of  the  actual  right  to  participate  in  the 
profits,  but  the  passive  element — that  of  making  good  the 
outstanding  liabilities  to  the  company.  As  the  share,  the 
subject  to  be  sold,  necessarily  involves  both,  the  sale,  to  be 
an  effectual  and  complete  transaction,  must  be  equally  com- 
prehensive, and  must  include  the  transference  of  the  liability, 
as  well  as  that  of  the  active  and  beneficial  right. 

No*,  it  is  natural  enough,  that  in  associations  of  the  kind 
where  the  transference  of  shares  is  permitted,  the  terms  on 
which  such  transferences  are  made,  and  the  forms  by  which 
they  are  constituted,  are  the  subject  of  express  directions  in 
(he  contract  of  copartnery.  Accordingly,  here,  they  form  the 
subject  of  the  16th  section  of  the  Companies  Clauses  Act,  a 
public  statute,  passed  for  the  very  purpose  of  supplying,  by 
central  statutory  provisions,  the  defects  or  absence  of  precise 
directions  and  conditions  in  the  different  special  contracts  of 
the  kind  falling  under  It  The  1Mb  and  15th  sections  regard 
in  general  the  power  to  transfer  shares  in  joint  stock  compa- 
nies, and  the  form  of  the  deed  of  transfer,  as  given  In  the 
schedule.    Then  comes  the  19th  section — (reads.) 

I  think  there  was  a  great  ileal  of  force  In  the  remark  made 
on  behalf  of  the  defenders,  that  hero  there  is  not  any  direction 
that  the  deed  of  transfer  shall  be  Instantly  delivered  to  the 
secretary  by  the  broker  or  agent  for  the  seller.  The  section 
does  not  say  so;  and  it  is,  on  the  contrary,  clear  from  the 
schedule  of  the  form  of  the  transfer,  that  it  fans  to  be  delivered 
to  the  purchaser,  or  bis  broker,  on  payment  of  the  price.  And 
that  is  quite  reasonable,  because,  when  the  seller  has  given 
over  the  certificates,  and  signed  the  deed  of  transfer,  he  has 
performed  ail  his  part  of  the  contract  of  sals,  and  is  therefore 
entitled  to  the  payment  of  the  price 

But  the  important,  and  whftt  I  conceive  the  essential  part 
of  the  question,  remains  behind, — vis.  whether  the  seller's 
broker  is  not  entitled  and  bound  to  see  that  the  deed  of  trans. 
fer  executed  by  the  purchaser  shall  be  delivered  to  the  secre- 
tary. That  the  seller's  broker  is  entitled  to  see  to  this,  Inst  as 
the  seller  himself  would  be,  seems  too  clear  to  admit  of  a 
doubt.  The  enactment  Is,  that  the  deed  of  transfer,  when 
duly  executed,  shall  be  delivered  to  the  secretary ;  and  this 
clearly  Implies  the  right  of  the  seller  to  enforce  that  provision, 
on  the  performance  of  which,  hid  relief  of  liability  to  the  com- 
pany, by  the  substitution  of  the  new  partner,  evidently  de- 
pends. I  do  not  think,  then,  that  it  can  admit  of  a  doubt, 
that  the  seller,  and  consequently  his  broker,  has  a  legal  title 
and  manifest  interest  to  demand  that,  in  terms  of  the  16th 
section  of  the  act,  the  deed  of  transfer  shall  bo  executed  by 
the  purchaser,  and  shall  be  delivered  to  the  secretary  of  the 
company  in  order  to  be  registered.  No  doubt  it  does  not 
absolutely  follow  that  it  is  the  duty  of  the  seller's  broker  to 
look  to  this,— though,  certainly,  the  reasons  of  expediency  are 
so  strong  as  almost  to  include  this,  according  to  ordinary  com- 
mon law  principles  of  agency,  among  the  precautions  which 
he  is  bound  to  take  for  the  safety  of  bis  employer. 

Indeed,  the  circumstances  of  this  very  case  affoid  the  best 
illustration  of  the  danger  to  which  a  seller  of  shares  is  exposed 
by  the  neglect  of  such  precaution.  Here  is  a  party  who  has 
delivered  over  the  certificates,  signed  and  delivered  the  deed 
of  transfer,  and  so  done  everything  which  it  was  incumbent  on 
him  to  da  He  sees  that  by  tho  16th  section  of  the  statute  it 
is  provided,  that  the  deed  of  transfer  shall  be  executed  and 
delivered  to  the  secretary  of  tbe  company.  According  to  all 
the  ordinary  presumptions,  he  is  entitled  to  believe,  from  the 
silence  of  his  agent,  that  no  difficulties  have  occurred  to  pre- 
vent this  from  being  done ;  and  yet  a  demand  is  made  npon 
him  for  the  payment  of  calls,  which  by  that  16th  clause  of  the 
statute  he  cannot  resist,  though  the  freedom  from  that  liabi- 
lity  cf  course  was  one  of  his  motive*  for  entering  into  the 
transaction.    And  the.  defence,  of  the  broker  comes  to  this, 


that  though  employed  and  paid  to  complete  the  sale  on  behalf 
of  the  seller,  it  was  no  part  of  bis  duty  to  guard  against  tbe 
sale  being  left  in  such  a  situation  as  in  truth  to  place  It  entirely 
at  the  discretion  of  tbe  purchaser,  whether  it  should  be  effec- 
tually completed  or  not. 

Hut  in  addition  to  the  considerations  of  the  inexpediency, 
not  to  say  the  injustice  of  this  result,  1  think  there  are  good 
grounds  in  law  for  avoiding  that  conclusion. 

The  brokers,  the  defenders,  were  'he  paid  agents  of  the  pur- 
suer, the  intending  seller,  for  effecting  the  sale  of  the  shares. 
Everything  rcqiiiiiic  for  the  completion  of  that  tale,  they  were 
bound  to  see  done.  In  so  far  as  regarded  the  interest  of  their 
employer,  or  to  he  liable  for  the  consequences  of  the  neglect  of 
that  duty. 

Accordingly,  that  abstract  proposition  is  not,  as  I  considered, 
disputed  in  the  very  sble  argument,  both  written  and  verbal, 
which  has  been  maintained  on  behalf  of  the  defenders.  But, 
then, — and  it  is  upon  tli is  that  the  force  of  their  argument  rests,  — 
It  is  assumed,  that  their  duty  was  exhausted,— in  other  words, 
that  the  sale  was  completed, — by  the  delivery  to  the  purchaser, 
or  his  broker,  of  the  deed  of  transfer  signed  by  the  seller.  Now, 
to  this  I  demur ;  and  it  is  the  hinging  point  of  the  whole  case. 
I  think  it  is  entirely  a  mistake  to  say  that  this  completed  a 
transference  of  the  share  of  a  joint  stock  company.  It  follows 
from  the  very  nature  of  such  a  subject,  as  I  have  already  ex- 
plained, that  the  completion  of  the  transmission  of  it  from  one 
party  to  another,  legally  implies,  not  only  the  transference  to 
tbe  purchaser  of  the  active  right  to  draw  profits,  but  the  trans- 
ference of  the  passive  liability  for  the  contingent  claims  of  the 
company.  The  latter  is  as  essential  an  element  of  the  trans- 
action as  the  former,  and  must  be,  therefore,  as  essential  an 
object  of  the  agent's  attention 

Even  independently  of  the  statute,  can  it  be  gravely  stated, 
that  an  agent  employed  and  paid  to  carry  through  a  sale  of  a 
share  of  a  copartnery, — in  other  words,  to  make  over  his  em- 

E  lover's  interest  in  the  concern,  but  at  the  same  time  to  effect 
is  immunity  from  future  liability, — did  his  duly  by  merely  as- 
signing the  right,  without  making  the  slightest  inquiry  whether 
the  substitution  of  the  new  partner  was,  or  was  not,  accepted 
by  the  company  ?  I  ahoald  think  this  could  hardly  he  main- 
tained. But  here  the  matter  is  made  still  clearer  by  the  words 
of  the  statute.  The  16th  section  enacts  in  the  clearest  terms, 
that  there  shall  be  no  transference  of  the  liability  against  the 
purchaser  of  shares,  unless  in  the  event  there  specified.  "  Until 
tuck  irant/tr  hai  been  so  delivered  to  the  lecretary,  tho  vendor  of  the 
shores  shall  continue  liable  to  the  company  for  any  calls  that  may 
be  made  on  such  shores,"  and  the  purchaser  shall  not  be  entitled 
to  receive  any  share  of  tbe  profits,  or  to  vote  as  a  shareholder. 

Now,  if  1  am  right  in  holding,  that  in  the  transmission  of 
shores  of  a  company,  the  transference  to  tbe  purchaser  of  tlte 
liability  is  as  essential  an  element  as  that  of  the  active  right,  it 
must  follow,  that  the  former  is  as  clearly  within  tlie  scope  of  the 
agent's  duty  as  any  other  part  of  the  counter  obligations  of  the 
purchaser  essentially  inrolved  in  the  transaction.  There  can  be 
no  transfer  of  the  liability  from  the  seller  to  the  purcltsser,  will- 
out  the  observance  of  the  16th  section  of  the  act;  and  that  trans- 
fer being,  according  to  the  view  which  I  take,  an  essential  part 
of  the  sale,  I  do  not  see  how  it  can  be  said  that  the  observance  of 
thepreeaution  was  beyond  or  out  of  theduties  of  the  siller's  agent. 
It  seems  to  me  that  the  precaution  of  seeing  the  16th  section  en- 
forced, was  clearly  within  those  duties, — and  a  duty  of  which 
the  performance  was  indispensable  for  the  safety  of  his  em- 
ployer; and  it  will  be  observed  that  this  part  of  the  case,  i.e. 
the  liability  of  the  agent,  does  not  rest  directly  on  the  statute. 
The  statute  no  doubt  ascertains  what  is  essential  to  the  trans- 
mission of  shares  from  a  seller  to  a  purchaser  ;  but  the  liability 
of  the  agent  for  the  consequences  of  neglecting  any  essential 
part  of  that  transmission,  by  which  the  employer  suffers,  Is  the 
operation,  not  of  the  statute,  but  of  the  ordinary  principles  of 
law  between  agent  and  employer,  applied  to  the  special  circum- 
stances of  the  case. 

In  regard  to  the  supposed  difficulties  of  obtaining  the  regis- 
tration of  the  completed  transfer,  I  am  not  aware  that  there 
is  any  averment  of  the  actual  existence  of  any  such  difficulty 
in  the  present  case.  It  Is  not  pretended  that  any  attempt  was 
made  to  get  those  shares  registered  ;  and  the  plea  of  the  de- 
fenders is,  that  they  were  not  boundsto  make  any  such  attempt, 
or  to  give  their  employer  any  information  that  the  thing  was 
not  done— which  he  was  entitled  to  suppose  bad  been  done,  in 
consequence  of  their  silence. 
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To  say  that  the  pursue*  \rua  bound  to  give  special  directions, 
If  he  insisted  on  the  registration  of  the  transfer,  Is  just  to  raise 
the  question  In  a  different  form.  If  It  was  no  essential  part  of 
their  dnty  08  agents,  of  course  it  lay  with  the  pursuer  to  give 

Social  directions.  But,  on  the  other  hand,  if  the  precaution  of 
talning  the  transfer  registered,  was  an  ease ntial  part  of  their 
duty,  there  was  no  necessity  for  special  directions  from  tbeir 
employer, — but,  on  the  contrary,  it  lay  with  them  to  give  the 
special  intimation  to  him  of  the  obstacles,  If  any,  which  pre- 
vented the  registration,  so  as  to  enable  him  to  take  the  steps 
against  the  purchaser,  for  enforcing  performance,  which  he 
■night  deem  necessary. 

As  to  the  cases  pnt  In  argument,  of  the  rule  which  holds  la 
regard  to  sales  by  delivery  note,  in  which  it  is  not  held 
necessary  for  the  seller's  agent  to  do  more  than  give  the  de- 
livery note  to  the  purchaser, — though,  by  not  seeing  that  the 
delivery  note  is  intimated  to  the  warehouse  keeper,  the  seller 
may  be  held  liable  for  the  warehouse  runt,— the  analogy  of 
these  cases  does  not  hold  in  reference  to  the  present- 
In  the  case  of  sales  by  delivery  note,  the  freedom  of  the 
seller  from  the  contingent  claim  for  warehouse  rent,  is  no 
essential  part  of  the  transference  of  the  right.  It  is  a  mere 
accidental  accessory,  or  consequence  of  the  sale  not  being  inti- 
mated to  the  warehouse  keeper.  It  does  not  necessarily  then 
tall  within  the  duty  of  the  agent  for  the  seller.  The  other 
case,  that  of  the  sale  of  a  feu,  in  which  the  fen-duty  is  much 
higher  than  the  existing  annual  value  of  the  land,  comes  nearer 
the  present  case.  But  even  there,  it  will  be  observed  that  the 
sale  is  truly  completed  by  a  unilateral  deed,  the  conveyance  to 
the  purchaser;  and  that,  by  the  ordinary  rules  of  law,  the  only 
registration  competent  is  the  registration  of  the  saaine,  which 
is,  by  the  known  forms  of  practice,  the  act  of  the  purchaser. 
But  to  assimilate  these  cases  to  the  present,  it  should  he  sup- 
posed that  there  was  a  public  statute  passed,  which  enacted 
that  the  transference  ihovld  take  effect  only  by  a  bilateral  deed — 
that  that  bilateral  dttd  should  be  registered— and  that,  until  the 
deed  was  so  registered,  neither  the  future  rights,  nor  the  free- 
dom from  future  or  contingent  liabilities,  should  take  effect. 

In  such  a  case,  I  think  the  p  ' 

titled  to  hold,  unless  informed 

had  been  complied  with,  tl 

and  that  his  liability  was  at  an  end ;  and  that,  if  the  agent 

neglected  this  duty,  he  would  be  liable  for  the  consequences ; — 

and  that,  it  will  be  observed,  is  the  case  here. 

Neither  do  I  think  that  the  reference  to  the  rules  of  the 
Stock  Exchange  touches  the  question.  Those  rules  may  shew, 
what  Indeed  is  apparent  from  the  statutory  schedule,  that  the 
transfer,  signed  by  the  seller  of  shares,  must  precede  the  pay- 
ment of  the  price ;  bat  that  leaves  perfectly  open  the  main 
question,  whether  the  seeing  to  the  registration  of  the  transfer 
after  it  is  signed  by  the  purchaser,  is  not  an  essential  part  of 
the  duty  of  the  seller's  agent. 

As  to  the  general  allegation  of  the  general  usage  of  stock- 
brokers in  this  matter,  I  must  say  I  am  not  disposed  to  give  it 
any  weight.  If  the  deienden  are  correct  in  stating,  as  they 
have  done  in  their  case,  many  of  the  practices  said  to  be  fol- 
lowed in  the  Stock  Exchange,  I  can  only  say  that  it  is  at  least 
very  doubtful  bow  far  they  would  be  sustained  In  a  court  of 
law. 

And  I  think,  that  If  there  be  such  a  practice  he  that  averred 
here,  the  proper  course  Is,  not  to  give  it  the  sanction  of  the 
Court,  bnt  to  correct  it  by  a  judgment  founded  on  the  law  of 
the  case.  For,  aa  I  have  already  explained,  there  is  a  most 
important  point  of  law  at  issue  here — via.  how  far,  in  the  safe 
of  a  railway  share,  within  the  operation  of  the  statute,  the 
measure  required  by  the  statute  for  relieving  the  seller  from 
his  liability  to  the  company,  Is  not  an  essential  element  of  the 
transaction.  That  is  a  question  which  must  be  determined 
on  Its  own  merits ;  and  if  It  be  determined  in  the  affirmative, 
aa  it  appears  to  me  It  ought  to  be,  the  liability  of  the  broker 
for  the  consequences,  is  the  necessary  and  common  law  conse- 
quence of  his  relation  to  his  employer,  and  is  just  as  clear 
as  his  liability  for  the  injury  done  to  his  employer  by  the 
neglect  of  any  other  precautions,  involved  In  the  completion 
of  the  transaction,  committed  to  his  professional  guidance. 

On  these  grounds,  I  think  that  the  defences  ought  to  be 
repelled. 

Lord  Cumnghanu. — On  the  first  perusal  of  these  cases,  I  viewed 
the  question  as  one  of  some  difficulty,  being  much  impressed  with 
the  able  and  ingenious  argument  maintained  for  both  parties. 


These  really  exhausted  all  thst  could  be  said  on  either  side. 
But,  on  farther  consideration,  I  have  now  come  to  be  of  opi- 
nion, that  there  are  no  sound  grounds  for  sustaining  tbecbun 
of  the  pursuer  against  bis  brokers. 

The  present  is  anew  ease.  The  usage  seems  to  be  admitted, 
that  broken  for  sellers  have  not  hitherto  been  in  use  to  register 
transfers.  The  16th  clause  of  the  Joint-Stock  Company's  Act, 
imposes  no  such  duty ;  for  all  the  directions  therein  given,  an 
executable  after  the  transference  has  been  subscribed,  and  not 
before,  and  seem  to  be  laid  as  much  on  the  parch asor  asonuw 
seller. 

Then  the  Hula  of  fas  Stack  Bx&agt  (which  an  held  in  the 
English  authorities  to  rule  oases  of  this  description)  are  tavosb 
able  to  the  defender,  as  they  prescribe  It  ss  the  dnty  of  the 
seller's  broker  to  deliver  the  transfer  immtdiatiij/  on  recehins 
the.  prut.  Bis  doty  as  a  broker  being  then  dosed,  ha  did  not 
afterwards  possess  the  custody  of  trie  transfer,  and  had  no  op- 
portunity to  register  it.  Neither  was  be  entitled  to  register  it, 
and  divest  the  seller,  before  payment.  So  that  the  precaution 
demanded  by  the  pursuer  was  not  practicable,  and  would  re- 
quiru  some  new  regulation  to  enforce  It. 

It  needs,  indeed,  no  magic  or  skill  in  law-making,  to  provide 
a  remedy  for  any  hazard  in  such  transactions.  It  could  easily 
be  effected  by  an  amendment  of  the  Joint-Stock  Act,  or  per- 
haps the  legislators  of  the  Stock  Exchange  might,  by  a  snail 
alteration  in  their  mode  of  transacting  business,  render  all  far- 
ties  secure.  Why  should  dupHeaUt  of  the  transfer*,  or  a  certi- 
fied copy  of  them,  not  be  transmitted  to  the  register  simulta- 
neously with  payment  of  the  price  I  Or  why  might  not  a  rols 
be  laid  down,  that  the  price  should  be  eontigied  till  registrar™ 
Is  completed  ?  When  a  law  to  that  effect  is  made,  it  may  be 
enforced.  But  we  cannot  subject  the  brokers  in  personal  re- 
sponsibility for  not  taking  a  precaution  which  brokers  generally 
did  not  to  Ice  before,  and  which  it  requires  a  newlaw  to  auUiuriw. 
There  appears  to  be  no  common  law  or  mugs  for  tha 
liability  of  the  seller's  broker  to  the  extent  clamed.  In  the 
conveyance  of  heritable  property,  the  dnty  of  iafeftmeut  and 
registration  lies  on  the-  purehatr'i  agent.  And  though  it  it 
said  that  brokers,  in  the  renditions  of  ships,  are  bound  to  carry 
through  the  registration  and  indorsation  of  the  register  at  the 
custom-bouse,  it  was  proved,  in  the  case  referral  to  in  Iks 
papers,  that  there  was  a  utoge  to  that  iffact  binding  on  the 
broker ;  and,  in  fact,  the  vendition  of  a  ship  is  not  complete  rill 
the  certifies te  is  indorsed  at  the  custom-liouse,  before  which  the 
price  is  not  paid  by  prudent  people.  But  here  the)  pursuer 
cannot  found  on  custom,  but  admits  that  na  usage  existed, 
which  the  broker  omitted. 

On  the  whole,  as  the  law  at  present  stands,  I  am  of  opinion 
thst  it  Is  the  duty  of  purchasers,  and  not  of  sellers,  to  register 
the  transfers  after  they  get  them ;  and  if  the  sellers  entertaii 
any  anxiety  or  suspicion  that  registration  will  be  evaded,  car  in- 
definitely postponed  to  their  prejudice,  they  must  make  a  sm- 
ciol  provision  for  immediate  registration,  and  direct  their  broker 
or  other  agent  to  see  it  fulfilled.  There  is  no  room  far  nuk- 
ing the  broker  liable  on  that  ground  in  the  present  instance. 

Lord  Ivory. — I  have  been  deeply  impressed  with  the  Import- 
ance of  the  question  which  has  been  argued  in  this  case,  both 
with  reference  to  the  class  of  transactions  to  which  it  relates, 
and  especially  the  general  principles  of  the  law  of  agency. 

The  case  has  been  argued  chiefly  aa  resting  on  the  clause  of 
the  statute, — not  that  it  was  said  the  statute  regulated  the  mat- 
ter, for  the  statute  is  entirely  one  regulating  the  relation  uf 
the  company  and  tta  shareholders  to  each  other,  and,  from  be- 
ginning-to  end,  has  nothing  to  do  with  brokers.  But  tbecMe 
must  be  considered,  not  only  with  reference  to  the  statute,  bnt 
to  the  known  legal  liability  which  attaches  to  brokers,  and  the 
custom  of  brokers  in  this  matter.  We  must  distinctly  aepanU 
brokerage  from  other  kinds  of  agency  with  which  it  is  allied;  ami 
I  cannot  do  that  better  than  by  reading  a  passage  from  Story 
on  Agency,  not  as  an  authority,  but  because  I  adopt,  a*  conso- 
nant to  our  law,  the  distinction  which  thst.  author  lays  down. 

Mr.Btorysays,(8toryonAgenoy,4tliI,a.),§28--"Tlietniede. 
Hnitionof  a  broker  seems  to  be,  that  he  is  au  agent  tsmploved  to 
make  bargains  and  contracts  between  other  persons,  on  matters 
of  trade,  commerce  or  navigation,  for  a  compensation  commonly 
called  brokerage.  Or,  to  use  the  brief  but  expressive  language 
of  an  eminent  Judge, '  a  broker  is  one  who  make*  a  bargain 
for  another,  and  receives  a  commission  torso  doing.'  Properly 
speaking,  a  broker  is  a  mere  negotiator  between  the  other 
parties,  and  he  never  acta  In  his  own  name,  trot  in  the  nanus 
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if  thou  who  employ  him.  When  he  Is  employed  to  liny  Of 
icll  goods,  he  in  not  entrusted  with  the  custody  or  possession 
if  them,  and  is  not  authorised  to  bay  or  sell  them  In  his  own 

And  aftain,  $  82 — "  It  is  not  commonly  the  duty  of  a  broker, 
inless  there  are  words  importing  that  he  is  to  purfbrm  such  a 
laty,  to  see  to  the  delivery  of  the  goods  on  the  payment  of 
.he  pries.  But  it  may  be  the  duty  of  a  broker,  under  the  em- 
iloyment  he  has  undertaken,  to  see  to  the  delivery  of  the 
;oods  and  tho  payment  of  the  price." 

From  tlie  circumstances  alluded  to  here, — that  the  broker  la 
lot  In  possession,  and  that  it  Is  no  part  of  his  business  to  see 
o  the  delivery, — I  deduce  that  it  is  bis  business  to  see  to  the 
»mpletion  of  the  contract,  and  nothing  else,— to  see,  not  to 
he  transfer  of  the  real  right,  hut  to  the  completion  of  that 
wi tract  which  passes  the  jut  ad  rem.  I  conceive,  therefore, 
hat  the  business  of  a  broker  Is,  in  the  general  case,  completed 
•hen  the  contract  of  sale  Is  complete,  and  he  has  nothing 
nore  to  do  with  the  matter  unless  there  be  a  special  contract 
mpodng  on  him  other  liabilities  than  those  which  the  law 
mposes  on  him  as  a  broker.  Supposing  this  had  been  a  sale 
if  goods  In  a  bonded  warehouse,  instead  of  shares, — there 
could  be  an  Interchange  of  bought  and  sold  notes,  and  that 
•ould  complete  the  duty  of  the  seller's  broker.  In  the  ordi- 
nary case  of  goods  sola,  the  only  question  Is,  If  the  broker 
lad  authority  to  sell  or  not.  If  ha  had,  It  is  for  the  buyer 
ci  go  and  get  delivery;  bat  all  the  broker  for  the  seller 
uis  to  do.  is  to  complete  the  contract,  so  as  to  give  a  right 
o  the  seller  to  get  the  price.  I  am  not  aware  of  any  case, 
ti  the  relation  between  agent  and  principal.  In  which  the 
■eller'a  aguot  Is  bound  to  see  to  the  delivery.  In  the  case 
if  assignment  of  a  bond,  on  whom  lies  the  duty  of  seeing  the 


o  get  the  right  completed  by  confirmation  of  the  base 
milling.  In  short,  I  am  not  aware  of  any  case  where  the 
broker  is  bound  to  do  more  than  I  have  pointed  out. 

No*,  if  this  be  the  duty  of  a  broker  in  the  general  case,  Is 
llierc  anything  in  the  case,  on  the  ground  of  an  allegation  of 
ipecisl  duty  Imposed  on  the  broker  by  custom  I  There  is  a 
rood  deal  of  *verment  to  that  effect  And  if  any  issue  is 
eriously  sought  as  to  the  usage  of  trade,  it  must  be  granted, 
ince  the  usage  of  trade  forms  the  very  marrow  of  the  case ; 
"it  if  no  issue  Is  sought  on  that  point,  the  case  must  rest  on 
he  ordinary  law  of  brokers,  and  on  the  statute. 

As  to  the  statute,  I  think  it  says  nothing,  and  Intends  to  say 
icthing,  that  may  in  any  way  affect  the  antics  and  liabilities 
f  brokers.    In  the  absence  of  any  direct  words  in  the  statute, 

think  we  most  be  very  careful  how  we  impose  on  this  broker 
■ny  liability  not  known  to  the  common  law.  The  statute 
-uthoriies  registration,  bat  that  is  entirely  a  matter  between 
he  company  and  the  shareholders,  and  has  no  reference  to 
<nj  one  else,  I  doubt  even  if  it  is  of  any  effect  as  to  the 
'esting  of  the  title.  As  between  the  seller  and  purchaser,  tbe 
ontract  is  completed:  and  In  England,  where  delivery  is  un- 
lecessary,  I  certainly  doubt  if,  as  a  matter  of  absolute  title, 
is  between  them,  the  statute  can  be  so  read.  The  statute 
irovides  for  registration  merely  as  a  matter  of  regulation  be- 
■cca  the  company  and  the  shareholders,  not  as  between  the 
fender  and  purchaser  of  shares.  The  statute  is  one  for  "  con- 
olldatlng  in  one  act  certain  provisions  usually  Inserted  in 
iris  with  respect  to  the  constitution  of  companies  incorporated 
or  carrying  on  undertakings  of  a  public  nature  In  Scotland." 
L'hcn,  as  to  §  16  :    The  first  part  of  it  enacts— -(reads.) 

The  transfer,  then,  is  to  be  made  by  a  deed  duly  executed ; 
md,  when  that  is  done,  tbe  transfer,  as  a  contract,  is  com- 
peted. The  schedule  Is  most  important — (reads  schedule). 
The  delivery  of  the  deed  of  transfer  Is  what  the  statute  looks 
o ;  and  as  tberu  is  to  be  delivery  of  the  deed  on  the  one  hand, 
ft,  on  the  other,  there  is  to  be  payment  of  the  price,  and  this  at 
>  stone  of  the  proceedings  necessarily  quite  antecedent  to  the 
■egiatration  of  the  transfer.  The  registration  is  not  spoken  of 
is  any  part  of  the  transfer.  If  we  pnt  more  on  this  clause  than 
rour  Lordship  has  done,  we  pay  more  attention  to  the  interest 
if  the  seller  than  of  the  buyer.  Then  the  statute  goes  on— (reads, 
'and  until  snch  transfer,"  &c)  Now,  what  is  the  security  of  the 
raver,  after  he  htm  paid  his  money  r  Whose  duty  is  it  to  moke 
■ho  r1Kist ration  t.  The  deed  is  to  be  delivered  to  she  secretary  of 
:b«  company,  and  It  is  to  be  kept  by  him.  Now,  that  it  is  to 
t*  kept  by  him,  hi  an  important  point ;  for  if  tho  debt  is  with 


and  if  the  buyer  has  paid  the  price,  as  on  the  delivery  of  the 
deed  ft  must  be  held  he  has,  then,  if  the  statute  says  the  trans- 
fer is  to  be  delivered  to  the  secretary,  the  party  to  deliver  must 
be  the  party  In  whose  hands  it  is-     How  can  the  vendor's 


the  deed  of  transfer.  He  has  completed  his  share  of  the  ci  _ 
tract  by  giving  up  that  document,  on  which  the  buyer  can  get 
registration.  In  regard  to  this,  I  may  refer  to  Wordsworth  on 
Railway  and  other  Companies,  p.  62.  la  the  cases  there  re- 
ferred to,  it  is  held  to  be  the  duty  of  tbe  transferee  to  register ; 
and  it  is  easy  to  see  that  the  difficulty,  in  which  the  present 
case  originates,  was  not  In  the  mind  of  the  legislature  in  mak- 
ing the  enactment  now  founded  on.  For  the  provisions  there 
made  are  for  tbe  transfer  of  what  it  was  supposed  would  al- 
ways be  a  valuable  subject ;  and  the  parties  most  have  thought 
so  themselves  when  they  entered  into  the  transaction.  The 
legislature  was  looking  to  the  ordinary  rule,  and  this  case  has 
originated  just  in  the  circumstance,  that  the  stock  has  become 
worthless,  or  rather  worse  than  worthless.  The  legislature,  how- 
ever, looked  to  the  general  rule,  and  perhaps  too  much  over- 
looked the  exception ;  and.  accordingly,  the  statute  looks  to  the 
Interest  of  the  purchaser  only  in  a  certain  light,  and  takes  it  for 
granted  that  it  would  always  be  for  his  Interest  to  have  his 
right  as  a  proprietor  completed  as  soon  as  possible.  Tbns  it 
leaves  it  to  the  buyer  to  do  wbat  was  necessary  to  secure  his 
right,  at  the  same  time  doing  what  was  necessary  to  secure 
tbe  seller  from  future  liabilities. 

On  tbe  whole,  therefore,  I  support  the  view  taken  by  your 
Lordship ;  and  I  only  say  in  addition,  that,  to  my  mind,  the 
whole  context  of  the  statute  goes  to  support  the  same  view  ; 


dealing  with  the  transmission  of  shares  in  other  ways  than 
by  transfer.    A II  such  are  to  be  authenticated  by  the  transferee. 

Taking,  then,  the  whole  context,  and  tbe  principle  of  the 
common  law,  the  authorities  quoted  from  the  law  of  England, 
and  tbe  liability  which  tbe  law  imposes  on  brokers  generally, 
I  am  for  assolhnelng  the  defenders. 

The  Court  auoihied. 

Lord  Ordinary,  Wood.— Art.  Marshall,  More;  Measles  and 
Hacooochie,  W.S.  A  genu. —A  U.  Mackenzie,  Inglls,  J.  Campbell ; 
Campbell  and  Smith,  B.S.C.  Agentt.—  W.  Clerk.— (W.Q.T.) 

lltA  February  1852. 
SaoOSB  Drrama. 
No.  140.— William  Row,  Pttitioner. 
Bankrupt — Creditors,  Meeting  of— Process — Accidental  a 


authorized  iht  netting-  to  be  Md  en  another  day. 

This  was  a  petition  by  the  trustee  upon  the  seques- 
trated estate  of  the  deceased  John  Loban,  builder  in 
f-itornoway,  for  authority  to  hold  a  meeting  of  creditors, 
in  the  following  circumstances: — 

The  65th  section  of  the  act  provides — 
"  That  the  trustee  shall  publish  an  advertisement,  in  terms  of 
schedule  H  hereunto  annexed,  in  the  Edinburgh  Gazette,  Inti- 
mating to  the  creditors  his  name  and  designation,  his  election 
as  trustee,  the  day,  hour,  and  place  fixed  for  the  examination 
of  the  bankrupt,  and  also  a  specified  day,  (being,  in  the  cane  of 
a  deceased  debtor,  not  sooner  than  14  days,  nor  later  than  21 
days  from  the  date  of  tbe  trustee's  confirmation),  and  the  hoar 
and  place  for  holding  a  meeting  of  the  creditors." 

The  petitioner  was  confirmed  trustee  on  3d  January 
last.  He  that  day  nut  into  the  post-office  in  Stomoway 
an  advertisement,  in  terms  of  the  above  quoted  section 
of  the  statute,  calling  a  meeting  of  creditors  for  the  23d. 
The  advertisement  arrived  in  Edinburgh  on  the  12th, 
and  was  inserted  in  the  Gasette  on  the  13th.  The 
Gazette  posted  that  day  in  Edinburgh  did  not  roach 
Btomoway,  when  the -meeting  was  to  be  held,  till  tho 
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28th.  The  delay  in  the  transmission  of  the  advertise- 
ment to  Edinburgh,  and  of  the  Gazette  containing  it  to 
Stornoway,  was  occasioned  by  the  prevalence  of  snow- 
storms, which  stopped  the  mails  for  several  days. 
The  Court  pronounced  the  following  interlocutor : — 
"  In  respect  of  the  special  circumstances  set  forth  In  the  pe- 
tition, dispense  with  the  meeting  advertised  for  the  28d  Janu- 
ary last,  and  appoint  a  meeting  of  the  creditors,  in  room  and 
place  of  tbe  said  meeting,  to  be  held  on  the  5th  day  of  March 
next,  at  11  o'clock  forenoon,  within  Clark's  Commercial  Hotel, 
Stornowaj  ;  and  appoint  intimation,"  &c. 

Act  Gifford  ;  John  Bowie,  W.9.  Agent.— (F.H.) 

\ith  February  1852. 
Fran  Division. 
No.  Ill, — Alexander  Thomson,  Pursuer,  v.  John 
Allan,  Defender. 
Small  Debt  Act  (Justices)— Reduction—  1  Justice  of  the  Piatt 
email-debt  decree  aat  obtained  upon  a  summons  requiring  payment 
of  £5  01  due  "per  account"     The  execution  of  the  meitenger  bore, 
that  he  delivered  "  a  full  copy  of  the  before  mentioned  compliant  and 
warrant,  with  a  ehoit  copy  of  citation  thereto  tuojoined,  at  alio  a 
full  copy  of  the  cbtim  sued  for,  to  the  debtor  personally  apprehended." 
The  ground  of  reduction  inneted  in  teat,  that  no  copy  of  the  account 
tucd  an  tea*  teriied  on  the  defender — Held,  1.    That  thit  ground  of 
reduction  didnotfali  icithin  the  rations  set  forth  in  the  summon: 
2.   That  the  objection  that  no  account  teat  laid  to  be  eerved,  teat 
not  a  good  objection  to  a  citation  under  the  Jutlice  cf  Peace  Smalt- 
Debt  Act.     3.  Opinion,  that  torn  if  it  had  been,  the  execution, 
which  wi  not  brought  under  challenge  by  reduction,  bore  in  tub- 
Manes  that  service  of  the  account  had  token  plat*. 

This  was  a  reduction  of  a  Justice  of  the  Peace  small- 
debt  decree  for  £5  and  expenses. 

The  small-debt  complaint  set  forth,  that  Thomson 
was  due  to  Allan  the  sum  of  £5  sterling,  "  per  account." 

The  warrant  of  citation  was  in  the  following  terms : — 

"  At  Cumnock,  the  24th  day  of  September  1846  —The  Clerk 
of  the  Peace  for  the  shire  of  Ayr  granta  warrant  for  summon 
Ins  the  said  defender  to  compear  before  the  Justices  of  the 
Peace  for  the  said  Shire,  at  Cumnock,  in  tlie  court-house  there 
of,  upon  Monday  the  5th  day  of  October  next,  at  eleven  o'clock 
forenoon,  to  answer  at  the  instance  of  the  said  com  plainer;  and 
appoints  a  copy  of  the  account  pursued  for,  document  of  debt, 
or  state  of  the  demand,  to  be  delivered  to  the  defender  along 
with  the  citation  ;  also  grants  warrant  for  citing  witnesses  for 
both  parties,  to  compear  at  same  place  and  date,  to  give  evi- 
dence in  tbe  said  matter.  Will.  Warn,  DepL" 

The  execution  returned  by  the  officer  was  in  tbe  fol- 
lowing terms: — 

"  Upon  the  24tb  day  of  September  1846,  t,  Andrew  Briton, 
constable,  summoned  tbe  above  designed  Alexander  Thom- 
son to  compear  l-efore  her  Majesty's  Justices  of  the  Peace,  time 
and  place  above  mentioned,  to  answer  at  the  Instance  of  the 
complalner,  with  certification  of  bvtng  held  as  confessing  the 
debt.  This  I  did  by  delivering  a  full  copy  of  the  before  com- 
plaint and  warrant,  with  a  short  copy  of  citation  thereto  sub- 
joined, as  also  a  full  copy  of  the  claim  sued  for,  to  the  said 
defender  personally  apprehended.  Aiwatw  Barron." 

The  form  of  warrant  of  citation  contained  in  the  sche- 
dule of  the  Justice  of  the  Peace  Small-Debt  Act  (0  Geo. 
IV.  c.  48),  is  as  follows:— 

"At  the  day  of  the  Clerk  of  the  Peace  for  tbe 
■hire  of  granta  warrant  fur  summoning  the  said  defender 
to  compear  before  the  Justices  of  the  Peace  for  the  said  xhlre, 
at         in  the  court-house  thereof,  upon  the  day  of 

at  o'clock,  to  answer  at  the  instance  of  the  said  corn- 
plainer  ;  and  appoints  a  copy  of  the  account  pursued  for,  dben- 
ment  of  debt,  or  state  of  tbe  demand,  to  be  delivered  to  the 
defender  along  with  the  citation  ;  also  grants  warrant  for 
citing  witnesses  for  both  parties,  to  compear  at  the  same  place 
and  date  to  give  evidence  in  the  said  matter.       C.  D.,  Chuk" 

The  form  of  execution  of  citation  in  the  same  sche- 
dule, is  as  follows: — 

"Upon  the       day  of       18.      J.,     constable, summoned 


the  above  designed  to  compear  before  her  Majesty's  Iter 
ticesof  the  Peace,  time  and  place  above  mentioned,  to  aniier 
at  the  instance  of  the  complainer,  with  certification,  that 
will  otherwise  be  held  as  conferring  the  debt.  This  I  did  !■» 
delivering  a  full  copy  of  the  above  complaint  and  winui 
with  a  short  copy  of  citation  thereto  subjoined. 

«  A.  B.,  OowutabU." 

The  reasons  of  reduction  sot  forth  in  the  summon?. 
were  as  follows : — 

"  Primo,  The  said  whole  proceedings  and  others  are  vitiaW 
and  erased  in  tubttantialibus,  are  not  duly  signed  and  aotfcrcs- 
tlcated,  are  without  warrants,  or  disconfbrm  to  the  wansss 
on  which  they  bear  to  have  proceeded,  and  were  not  rati- 
and  subscribed  of  the  respective  dates  they  hear  :  HecwtJo,  lit 
said  pretended  decree  was  obtained  against  the  present  pu- 
ffier in  absence,  and  without  his  cognizance  or  knowledge  .« 
the  action  in  which  it  bears  to  proceed ;  and  the  amid  d<r- 
itself,  with  all  that  has  followed  thereon,  was  illegal  and  >:.. 
valid,  and  the  warrants  on  which  it  proceeded,  n.nd  whole  pro. 
cednre  had  in  the  said  action,  were  incompetent  abiiritto,  ici> 
much  as  the  present  pursuer  never  received  any  citatic-o  i> 
such  action,  nor  was  the  summons  originating  the  same  strr- ; 
upon  or  intimated  to  him,  either  personally  or  at  his  dweUh; 
place ;  and  even  if  any  such  citation  had  been  given  al  ii 
dwelling  place,  no  second  or  de  nova  citation,  as  required  '/* 
the  statute,  was  ever,  either  personally  or  at  his  dweUii; 
place,  served  upon  the  present  pursuer,  on  his  not  m»k-.- 
appearance  at  the  first  calling ;  and  all  and  every  execot:.* 
returned,  bearing  to  be  of  such  citations,  services,  or  intia* 
tlona,  la  Illegally  fikbrloated,  and  contrary  to  fact." 
There  were  other  reasons,  upon  which  no  argument  toci 

The  following  section  of  the  statute  was  relied  on  br 
the  defender: — 

"  §  14.  That  the  decree  given  by  the  said  Justices  in  as; 
case  competent  to  them  by  this  act,  shall  not  be  subject  to  ad- 
vocation, nor  to  any  suspension,  appeal,  or  other  stay  of  eat- 
cation,  excepting  only  In  the  case  of  consignation,  as  hnn: 
before  provided,  for  tbe  purpose  of  a  rehearing  before  In- 
justices ;  nor  shall  be  set  aside  or  altered  in  an  action  if  i~ 
duction  before  the  Court  of  Session,  on  any  other  grounl  •:■ 
cept  that  of  malice  and  oppression  on  the  part  of  the  Jnttic .» 
nor  shall  any  such  action  of  reduction  be  at  all  competent  i::- 
the  expiration  of  one  year  from  the  date  of  the  decree  of  tie 
Justices." 

He  also  pleaded — 1.  The  present  action  was  incomp 
tcnt,  being  in  violation  of  the  statute  6  Geo.  IV.  e.  4* 
"2.  The  execution  of  the  complaint  by  the  con  stable,  be-r 
ing  ex  facie  that  the  pursuer  was  personally  apprebtni. ■'.. 
could  only  be  called  in  question  in  a  reduction-LmproU 
tion.  3.  The  execution  by  the  constable,  and  the  w- 
rant  on  which  it  proceeded,  being  in  conformity  with  t^: 
statute,  could  not  be  set  aside  on  any  of  the  groans 
stated,  i.  The  decree  and  arrestment  following  thensc 
and  also  the  charge  and  execution  of  poinding,  havit; 
been  obtained  and  proceeded  with  conform  to  the  di- 
lute, were  in  all  respects  legal  and  proper.  5.  If  ;i. 
pursuer  were  not  personally  cited,  it  was  through  oedt-:. 
of  duty  on  the  part  of  the  countable  ;  and  by  the  «: 
section  of  the  statute,  recourse  could  be  had  against  li~? 
alone  for  any  damage  sustained.  6.  The  proceedings  hi' 
ing  beeu  in  all  respects  legal,  there  was  -no  ground  tr 
the  conclusions,  either  for  reduction  or  damages. 

Tbe  Lord  Ordinary  pronounced  the  following  inter'* 

"  In  respect  the  complaint  before  tbe  Justices  concluded  i" 
the  sum  of  £5,  per  account,  and  that  no  such  account  "■ 
averred  by  the  defender  to  have  been  produced  with  thr  rea 
mona,  or  appears  to  have  existed,  or  to  have  been  aervtri  f. 
the  present  pursuer,  reduces,  decerns  and  diiilana.  io  las' 
of  the  conclusions  of  the  libel :    Finds  the  Junius  entitled  t» 
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licet  of  the  Peace  Small  Debt  Act,  it  f  ■  declared,  into-  aiia,  that 
'  all  inch  causes  (being  summary  complaints  for  sums  not  m- 
ceeding  £5)  shall  proceed  upon  complaint  agreeable  to  the 
farm  in  schedule  (A)  subjoined  to  the  present  act,  stating 
short);  the  origin  of  debt  or  ground  of  action  ;'  and  1 1  is  farther 
provided  by  the  same  section,  that  'a  copy  of  the  said  complaint 
and  warrant,  with  the  citation  annexed,  agreeable  to  the  said 
Khedole  (A)  subjoined  to  thin  act,  and  alio  a  cop;  of  the  ac- 
count, document  of  debt,  or  state  of  the  demand,  shall  be  deli- 
vered by  a  constable  01  peace  officer  to  the  defender  personally, 
or  left  at  bis  dwelling-place.'  The  execution  does  not  require 
'to  hrar  that  the  cop;  of  the  account,  document  of  debt,  or  state 
of  the  demand,  was  served,  bnt  only  that  a  full  cop;  of  the 
More  complaint  and  warrant,  with  a  short  copy  of  citation 
thereto  subjoined,'  has  been  served. 

-The  com  plaint  in  thiswise  sets  forth,  that  'Alexander  Thom- 
son, grocer,  Da  I  moiling  ton,  is  owing  the  complainer  the  siun 
of  £5  sterling,  per  oca-wit.'  The  execution  bears,  that  the  cita- 
tion was  given  '  by  delivering  a  full  copy  of  the  before  com- 
plaint and  warrant,  with  a  short  cop;  of  citation  thereto  sub- 
joined, as  also  a  full  copy  of  the  claim  tutdfar,  to  the  laid  de- 
fender personally  apprehended.' 

"  In  the  summons,  the  pnrauer  denies  that  ha  ever  received 
say  citation.  But  us  this  is  not  an  action  of  reduction-impro 
bslion,  it  does  not  appear  to  the  Lord  Ordinary  that  that 
cronnd  of  challenge  can  be  competently  insisted  in.  Neither 
is  there  an;  defect  in  the  execution,  In  failing  to  set  foith  that 
a  cop;  of  the  account  had  !>een  served. 

"Bnt  the  ground  of  irregularity  is  this: — The  execution  does 
not  bear  that  a  copy  of  the  account  had  been  served,  but  only  a 
full  copy  of  the  claim  sned  for.  These  are  not  expressions  need 
to  the  statute  at  all,  and  are  equivocal.  The  claim  sued  for 
is  £5  sterling,  per  account,  and  a  full  copy  of  that  claim  does 
not  necessarily  mean  a  full  cop;  of  the  account  on  which  the 
claim  Is  rested.  It  doos  not  mean  this  an;  more  than  a  docu- 
ment of  debt  or  state  of  the  demand.  There  Is  thus  no  evi- 
dence in  the  execution  that  a  copy  of  the  account  was  served, 
and  therefore  it  may  competently  be  pleaded,  in  an  ordinary 
redaction,  that  no  such  cop;  in  point  of  fact  wssservud.  Santa 
bring  the  averment,  the  pursuer  of  the  reduction  undertakes 
to  prove  that  he  never  received  or  saw  any  copy  of  the  account. 
That  account  certainly  wu  not  indorsed  on  the  complaint,  be 
a  tot  usual  in  inch  cases.  It  Is  alleged  that  no  account  of 
»ny  description  woe  produced  In  Court;  and  although  this 
iTerrDent  is  denird,  there  is  not,  in  the  whole  of  the  defender's 
statement,  an;  positive  allegation  that  an;  account  ever  was 
lodged  in  process.  In  like  manner,  although,  in  answer  to 
article  8,  it  is  said  that  a  full  cop;  of  the  account  was  served 
on  the  pumner,  no  positive  averment  is  made  as  to  the  exist- 
ence of  an;  principal  account  from  which  the  cop;  was  taken. 
Neither  is  there  any  averment  as  to  the  production  of  an;  ac- 
■  count  in  the  process,  or  any  explanation  given  of  what  the  ac  ■ 
mint  was,  or  any  averment  that  it  was  lost,  or  anything  to 
shew  now  of  what  the  account  consisted  ;  so  that  the  furnish- 
ings, if  it  did  consist  of  furnishings,  might  be  legal  or  illegal. 

"  It  was  settled  in  the  case  of  Brmcn  v.  Richmond,  16th  Veb- 
raary  18S3,  11  Shaw,  p.  497,  that  where  uo  cop;  of  the  ac- 
count was  served  with  the  summons,  this  was  a  statutory  de- 
fect The  Lord  Ordinary  is  satisfied  that  no  copy  was  served 
In  tins  case,  because  he  thinks  the  evidence  is  as  clear  as  the 
negative  will  admit  of.  The  party  who  alleges  that  the  cop; 
*s>  served,  is  not  able  to  specify  what  the  original  account  was, 
•here  It  was,  or  Is ;  nor  even  to  aver  that  there  was  an  origi- 
nal account  of  any  kind,  or  that  it  was  produced  when  the  de. 
cM  was  obtained. 

"It  Is  essential  that  in  saoh  cases  the  defender  should  know 
the  true  nature  cf  the  demand  made  against  him  ;  and  that 
statutory  requisite  not  having  been  complied  with,  the  decree 
mot  tall.  If  the  execution  hod  borne  in  precise  words  that  a 
copy  of  the  account  had  been  served,  then  i eduction  -improh  a  - 
lion  might  have  been  necessary.  But  as  it  does  not  do  so, 
'hat  execution  does  not  exclude  the  challenge  in  its  pntau 
fiirm,  and  the  ground  of  reduction  being  specified  in  detail  in 
the  record,  which  is  sufficiently  covered  by  the  general  aver- 
ment in  the  summons,  and,  as  he  thinks,  proved,  thy  Lord 
OrdhMt;  has  set  aside  the  decree.  These  oases  have  been 
rigidly  dealt  with  by  the  Court,  and,  as  the  Lord  Ordinary 
thinks,  been  most  justly  so  dealt  with,  because  such  proceed- 
ings are  final  only  where  the  strict  terms  of  the  statute  have 

*" dwith." 

SCOTTISH  JURIST. 


The  defender  reclaimed. 

-Penney  for  reclaimer — It  was  said  *'  that  a  full  copy 
of  the  claim" — the  words  used  by  the  messenger — did 
not  imply  that  a  full  copy  of  the  account  was  served. 
The  statu  to  does  not  require  the  constable  to  state  iu 
his  execution  that  any  account  was  served.  What  the 
messenger  has  added  We,  was  clearly  unnecessary.  He 
says  he  delivered  a  toll  copy  of  the  claim  sued  for:  That 
can  mean  nothing  else  bot  the  account.  But,  in  truth, 
the  ground  of  reduction  which  the  Lord  Ordinary  haa 
sustained,  was  not  within  the  pursuer's  summons,  nor 
within  the  statute.  The  ground  of  reduction  set  forth 
in  the  summons  is,  that  the  proceedings  were  in  absence, 
and  without  the  pursuer's  knowledge,  and  that  the  exe- 
cution of  citation,  bearing  that  personal  service  was 
made,  was  contrary  to  fact.  These  grounds  could  not 
be  insisted  in,  there  being  no  tin  probation  of  the  cita- 
tion. And  the  statute  does  not  require  the  execution  to 
state  that  the  account  was  served.  The  Lord  Ordinary 
takes  up  a  ground  of  reduction  which  was  not  in  the  sum- 
mons, and  then  he  proceeds  to  deal  erroneously  with  it, 
in  so  far  as  it  has  been  contended  that  there  was  not 
sufficient  averment  and  proof  on  the  defender's  part. 
But  the  burden  of  averment  and  of  proof  could  not  justly 
be  laid  on  the  defender,  wbo  denies  all  the  averments  on 
which  the  reasons  of  reduction  are  founded.  The  defen- 
der was  not  bound  to  do  more.  The  burden  of  averment 
and  of  proof  lay  on  the  pursuer.  The  Lord  Ordinary  has 
utterly  inverted  the  position  of  the  parties.  On  a  supposed 
want  of  averment  on  the  part  of  the  defender,  the  Lord 
Ordinary  has  assumed  allthe  facts  against  him.  The  inter- 
locutor is  not  supported  by  the  case  to  which  the  Lord 
Ordinary  refers.  In  that  case,  it  was  admitted  that  no 
account  was  served,  and  the  proceedings  did  not  bear 
that  any  account  had  been  served.  It  was  admitted  by 
the  Lord  Ordinary,  that  the  proceedings  were  formally 
correct.  If  so,  was  not  the  review  of  this  Court  ex- 
cluded ?  On  what  ground  could  the  pursuer  overcome  the 
express  declaration  of  the  statute?  If  this  were  a  ro- 
duetiou-iu i probation,  the  pursuer  would  be  entitled  to 
set  these  proceedings  aside;  but  he  would  require  to  prove 
their  falsity.  Here  there  is  no  reduc  ti  on -im  probation, 
and  no  proof  of  falsity. 

Maidment  in  support  of  interlocutor — It  was  as- 
sumed on  the  other  side  that  it  is  necessary  to  propone  a 
red  uotion-ini  probation.  But  before  any  plea  of  that  sort 
is  raised,  it  must  be  made  out  that  the  case  stated  was  a 
case  of  fraud  requiring  the  concurrence  of  the  Lord  Ad- 
vocate. There  was  sufficient  authority  to  shew  that  the 
jurisdiction  of  this  Court  was  not  excluded,  when  the  party 
has  placed  himself  beyond  the  protection  of  the  act  of 
parliament.  Hera  the  decree  is  not  conform  to  the 
warrant — a  ground  of  reduction  specially  set  forth  in 
the  first  reason  of  the  summons.  The  statute  requires  a 
copy  of  the  account  to  be  served.  If  no  account  was 
served,  then  the  decree  was  not  in  conformity  with  its 
warrant — See  Brown  v.  Richmond,  referred  to  by  the 
Lord  Ordinary;  and  Wallace  v.  Hume,  July  3,  1B3-K 
[Lord  leery. — These  cases  are  not  upon  this  statute.  Thry 
proceed  on  the  Sheriff  Small-Debt  Act."] 


0  The  schedule  of  the  act  1  Vict  c.  41,  contains  the  follow- 
ing form  of  execution  of  citation  :— 

"  This  I  did  by  leaving  a  full  cop;  of  the  above  si 
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Solicitor  General,  in  reply — This  is  a  case  in  which 
the  complaint,  the  warrant  of  citation,  the  execution  and 
the  decree,  are  all  in  the  very  terms  of  the  schedule  of 
the  act  of  parliament.  After  the  lapse  of  two  years, 
the  pursuer  seeks  to  set  aside  this  decree  upon  the  aver- 
ment of  an  extrinsic  fact.  If  the  attempt  be  successful, 
there  is  not  a  small-debt  decree  which  is  not  reviewable. 
Assuming  the  objection  to  have  been  well  founded  in 
point  of  fact,  the  pursuer  should  have  stated  it  to  the 
Justices  in  limine  of  the  proceedings,  or  he  should  have 
applied  for  a  rehearing — See  the  cases  of  Graham  v.  Mac- 
kay,  supra,  vol.  xx.  p.  340;  and  Lowden  v.  Patxdlo, 
vol.  xk.  p.  102. 

Iiord  Jmtia-GtTteraL — I  am  for  altering  this  Interlocutor. 
I  am  chiefly  moved  by  the  argument  of  the  Solicitor-General, 
that  if  this  objection  had  been  true  in  point  of  fact,  it  should 
have  been  stated  in  limine  to  the  Justices,  or  ■  rehearing  ought 
to  have  been  applied  for.  But,  instead  of  this,  the  party  lie* 
by  for  two  years,  and  seeks  to  get  rid  of  this  decree  upon  a 
ground  not  stated  by  him  at  the  time  when  he  had  an  oppor- 
tunity of  doing  so. 

Besides,  we  are  dealing  with  a  case  snder  the  Justice  of  the 
Peace  Small- Debt  Act,  which  is  different  from  the  Sheriff 
Small-Debt  Act.  Under  the  latter,  if  an  account  has  been 
served,  it  it  necessary  that  the  execution  of  citation  should  set 
that  forth.  This  is  not  set  forth  in  the  execution  here ;  but  we 
are  under  another  statute,  which  does  not  require  it 

But  this  party  allows  two  years  to  elapse  without  doing  any- 
thing. Even  now  he  does  not  state  that  he  was  net  In  point 
offset  served  with  a  copy  of  the  account. 

Lord  Fullerton.—I  am  of  the  tame  opinion.  This  is  not  an 
action  which  the  law  regards  with  any  favour;  and  we  are 
bound  to  scrutinize  very  narrowly  the  grounds  on  which  It  b 
propored  to  maintain  it. 

I  think  there  are  no  grounds  in  the  summons  for  the  plea  now 
insisted  In.  It  cannot  be  said  to  foil  under  the  first  reason — 
viz.  dlsconformity  of  the  claim  or  citation  with  Its  warrant.  It 
csnnot  be  pretended  that  there  t*  any  such  dlsconformity.  On 
the  contrary,  the  citation  is  exactly  conform  to  its  warrant,  and 
to  the  act  of  parliament. 

No  doubt,  in  cases  under  the  Sheriff  Small- Debt  Act,  if  an 
account  be  served,  the  execution  of  citation  must  bear  that  this 
was  done.  Bat  there  is  uo  such  provision  in  the  statute  with 
which  we  have  to  do  here.  And  the  absence  of  any  statement 
that  an  account  wsa  served,  cannot  be  construed  into  negative 
evidence  to  the  effect  that  no  account  was  served. 

Tlit  question,  therefore,  comes  to  this — la  this  party  entitled 
to  reduce  this  decree  upon  an  extraneous  statement  altogether — 
a  statement  not  only  not  contained  in  lit*  summons,  but  incon- 
sistent with  it  ?  It  is  quite  clear  to  me  that  the  averment  in 
the  summons,  that  the  party  was  never  cited,  must  now  be  taken 
Bs  having  been  miiile  in  peirimafide. 

Everything  required  by  the  statute  under  which  this  party  was 
cited,  having  been  done,  I  think  he  cannot  succeed  in  his  re- 
duction. 

Lord  Cuninghami. — I  entirely  agree  with  your  Lordships. 
The  party  would  have  been  In  a  different  position  if  the  sum- 
mons had  been  brought  within  the  statutory  period, — though 
even  then,  1  think  he  would  have  had  a  difficult  case  to  main . 

Lord  Ivory. — t  am  of  the  same  opinion ;  and  I  am  very  glad 
that  the  Court  are  unanimous  in  the  present  judgment,  so  as 
not  to  encourage  reductions  like  this. 

There  are  various  grounds  on  which  I  think  the  Lord  Ordi- 
nary's judgment  ought  to  be  altered. 

In  the  fint  place,  the  ground  now  pleaded  is  not  within  the 
reasons  of  reduction.     Now,  a  party  who  brings  such  an  action 
nt,  cannot  object  to  have  the  formality  of  his 
igorously  scrutinized.    As  for  the 


reduction,  it  U  not  now  pretended  that  that  reason  is  well 
founded.  The  force  of  this  was  so  well  felt  by  Mr.  Maid  mem, 
that  he  was  constrained  to  full  back  upon  the  reason  of 
style.  And  a  sufficient  answer  to  that  is,  that  all  tbe  proceed- 
logs  are  In  strict  conformity  with  the  act  of  parliament. 

In  the  amend  place,  all  the  proceeding!  are  in  conformity  whh 
the  statute  under  which  they  were  taken.  There  nerd  not 
have  been  any  execution  of  citation  at  all.  But  the  esecariaa 
given  Is  strictly  in  terms  of  the  set  If  io,  was  there  not  juris- 
diction in  the  Justices  to  try  the  question  f  It  la  enough  if  the 
party  could  be  requited  to  plead  before  the  Justices.  It  might 
be  that  the  constable,  if  examined  on  oath,  might  have  satisfied 
them  that  the  account  was  duly  served.  Now,  suppose  be  bad 
sworn  this,  could  their  decision  on  the  claim  have  been  aet  aside? 
On  this  point,  it  is  very  important  to  consider  the  clause  as  la 
limitation  of  actions.  A  reduction  even  on  the  ground  of  malice 
and  oppression,  cannot  be  brought  after  the  expiry  of  a  year. 
Is  It  to  be  maintained,  that  a  reduction  on  such  grounds  aa  ths 
present,  shall  have  a  longer  time  t   I  am  clear  that  it  ought  not 

In  the  third  place,  the  words,  "ofull  copy  of  the  account,"  ai» 
not  verba  eolemnia.  A  full  copy  of  the  claim  means  nothing,  or 
it  means  a  full  topy  of  the  account. 

But  on  the  first  two  grounds,  one  of  which  is  adopted  by  year 
Lordship,  and  the  other  by  Lord  Fuller  ton,  I  think  this  inter* 
locutor  cannot  be  sustained. 

Read,  and  assoilzie. 

Lord  Ordinary,  Robertson. — Act.  Maidment;  Richard  Arthur, 
6.S.C.  Aotnt.—-  Alt.  SnL-Qen.  CDeas),  Penney ;  David  Craw  find, 
B.8.C.  Agent.-  -L.  Clerk.— (F.E) 

12tA  February  1852, 

Bkomd  Division. 

No.  142,— Jamb  Cahpbbll  March  and  Husband, 

Petitioners. 

Factor  Loco  Tutorls— Curator  Bonis— Minor— Process    /■  «*• 

plication!  for  the  appointment  of  factor t  and  curator*,  tit  eateaal 

and  nature  of  the  eilatt  id  be  adrniniitered  ihould  be  ttaUi  ••  n* 

dficaUy  aepouible  ;  at  alto  all  data  of  importance. 

This  was  an  application  for  the  appointment  of  a  fac- 
tor loco  futons,  at  the  instance  of  the  widow  of  the  late 
Dugald  M'Fie  Campbell. 

The  petition  bore — 
"  That  the  said  Dugald  M'Fie  Campbell  died  some  time  ago, 
leaving  a  child  named  John  Colin  Campbell,  but  without  bar- 
ing named  any  tutors  or  guardian*  to  him  ;  and  lately  a  be- 
quest or  legacy  having  been  made  by  a  deceased  relative  of  s 
sum  of  money  to  said  child,  the  same  requires  to  be  uplifted 
and  discharged,  and  administered  for  his  benefit  and  support 
That  as  there  is  no  person  legally  authorised  to  take  the  ma- 
nagement of  the  said  fund,  or  any  other  property  belonging  tu, 
behoof  of  the  deceased's  said  child,  tbe  petitioners  sit 


attended  to.  Tbe  said  John  Colin  Campbell  is  in  pnpillaiitT, 
he  being  about  nine  yeais  of  age,  and  cannot,  therefore,  chocss 
curators  for  himself." 

The  petition  then  stated  the  names  of  the  nearest  of 
kin,  and  prayed  for  the  appointment  of  Mr.  Hew  Mac- 
Ilwraith  in  ordinary  form. 

Lord  JuMiee.Chrk.~Oa  looking  at  this  petition,  I  find  it  as- 
ceaaery  once  more  to  repeat  what  I  have  observed  before,  at  to 
the  loose  nature  of  the  statements  on  which  these  applications 
are  made.  It  is  most  Important  that  all  such  petitions  shoaU 
state,  as  specifically  as  the  circumstaucea  will  admit  of,  the  na- 
ture and  amount  of  Uie  estate  over  which  a  factor  or  curator 
la  to  be  appointed.    The  Accountant  of  Court  states,  that  in 


aim  ply  b< 


luse,  on  looking  to  the  petition  for  appointment,  ba 
i  statement  of  what  the  nature  and  amount  of  ths 
property  originally  was  In  former  times,  there  was  a  sort  o( 
stereotyped  form  for  such  petitions,  in  which  tbe  stateti-at 
was,  that  so  and  so  bad  died,  "  having  left  property  to  a  cca- 
atdemble  amount."  That  form  was  almost  invariably  seed  far 
a  long  time,  and  of  course,  when  the  Accountant  comas  to  tsek 
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Into  the  matter,  he  finds  the  greatest  difficulty  in  tracing  what 
the  property  realty  was  which  the  Suitors  bad  to  deal  with,  to 
the  present  case,  there  is  no  statement  whatever  on  this  point 
All  that  is  said  is,  that  the  child  ban  been  left  a  legacy  of  "  a 
sum  of  money."  Then,  again,  the  date  of  the  father's  death 
might  to  be  stated — as,  Indeed,  in  such  applications,  all  dates  of 
im|»rtance  sbonld  he  spcciOoilly  stated.  We  most  have  mote 
information  than  this  petition  contains  an  at  present  before  us. 
The  petition  was  amended^by  insertion  of  the  date  of 
the  father's  death  ,"and  of  the  following  additional  state- 

"The  bequest  referred  to  conristsjof  a  portion  of  the  residue 
of  the  estate,  at  prexent  in  th.-  course  of  administration,  of  the 
late  Miss  Margiiret  M'Fie,  'Sreenock,  the  amount  of  which  has 
not  ret  been  ascertained,  but  is  expected  to  amount  to  from 
£300  to  £400." 

Petition  granted. 
I  JrtMotr;  William  Huir,  &S.C.  AguL—R.  Osri.— (W.0.T.) 

13(A  February  1S52. 

FiBn.Dtvrsios. 

No.  113. — Mrs.  Makoaret  Martin  or  M'Wbibtkb 

and  others,  Petitioner!. 

Procesl — . Judicial  Factor — Curator  Bonis — Minor — Pro  Indl- 

viso  Bight — .Where  each  of  too  families  of  children  held  a  pro 

indiviso  ninth  share  of  property.  the  Court,  in  the  special  dreunt- 

stances  of  the  case,  appointed  one  person  to  be  curator  bonis  and 

factor  loco  tutoria  rctptctiitly  to  the  whole  children,  although  the 

father  of  one  of  the  families  teas  alive. 

The  late  David  M'Whirter,  and  his  sister  the  late  Mrs, 
Mary  M'Whirter  or  Hutchison,  were  each  entitled,  un- 
der their  father's  settlement,  to  one-ninth  share  of  the  fee 
of  property  ^iferented  by  his  widow.jjpThe  property  con- 
sisted of  a.  lease  of  certain  subjects,  and  also  of  house- 
hold-furniture. 

David  M'Whirter  and  Mrs.  Hutchison  predeceased 
the  liferentrix,  each  leaving  children:  and,  on  her  death, 
the  present  petition  was  presented  for  the  appointment 
of  John  M'W'hirter  as  curator  bonie  and  factoi  loco  tutorie 
to  the  children  of  the  two  families,  according  as  they  had 
or  had  not  passed  the  age  of  pupillarity. 

Lord  leory. — Is  it  correct  to  appoint  one  person  to  act  for 
both  families  f  Though  their  shares  are  held  pro  indi-iio,  their 
interests  may  not  be  the  same.  And  I  see,  too,  that  the  father 
of  Mrs.  Hutchison's  children  Is  alive, — why  should  he  not  sot 
for  his  children  f 

Logan  for  petitioners — It  was  most  expedient  that, 
the  property  being  held  pro  indivito,  the  administra- 
tion should  be  in  one  and  the  same  person, — and  that 
was  the  principle  on  which  the  Court  had  proceeded  in 
former  cases. — Stewart  or  Mackintosh  and  others,  9th 
March  1849.  If  only  one  person  was  to  be  appointed,  it 
was  obviously  better  that  that  person  should  not  be  the 
father  of  one  of  the  families;  and  the  father,  so  far  firom 
objecting  to  the  appointment,  was  one  of  the  petitioners. 

Lord  Jtutice-Qeneral — Looking  to  the  special  circumstances, 
I  think  we  may  accede  to  the  application. 

''  In  respect  of  the  special  circumstances  of  the  case," — ■ 
Petition  granted. 

Aa.  Logan  ;  Lockhart,  Morton,  Whitehead  and  Qrefg,  W.8. 
Agenti.— L.  Clerk.— (W.O.T.) 

13(A  February  1852. 

8snom  DrvmoR. 

No.  144. — Johbt  Murray,  Junior,  S.S.C.,  Compearer, 

v.  Rodger's  Trustees,  Defenders. 

intone*  of  m  am  again*  kitfalhers  trustee*,  for  payment  of  a 


earn  due  to  him  at  legitim,  the  Lord  Ordinary  pronounced  an 
interlocutor  repelling  the  defences,  and  appointing  the  defenders, 
by  the  first  box-day,  to  lodge  a  state  of  the  executry,  reserving  all 
qutstiom  of  expensee.  Preeiotu  to  the  box-day,  the  panics  settled 
the  case  by  discharge.  The  pursuer's  agent  having  then  crated  to 
be  allowed  to  sist  himself  in  room  of  the  pursuer,  for  the  purpose  of 
obtaining  decree  for  expemee  ;  Circumttancee  in  which — Held,  f Art 
the  agent  mi  enlitkd  to  be  lilted  in  the  can  of  hit  proving  that  a 
eaUaare  device  or  conspiracy  had  been  entered  into  by  the  partite 
to  the  liietuit,  to  defeat  hii  claim  for  cxpeneei  ;  but  term  of  record 
vhich,  bdng  held  not  to  amount  to  tuch  an  averment,  the  prayer 
of  the  agent  refused. 

John  Rodger  raised  an  action  against  the  defenders, 
trustees  of  his  father  the  late  John  Rodger,  for  payment 
of  his  share  of  legitim  due  from  his  lather's  estate. 
The  defenders  stated — 
hat  by  a  co 

Kintingthcn  . 
queathed  to  the  pursuer,  and,  in  lieu  thereof,  appointed 
them  to  pay  him  an  aliment  of  8s.  per  week,  which  was,  in 
like  manner  as  the  legacies,  declared  to  be  in  full  of  legi- 
tim, and  in  full  of  all  that  he  could  ask  or  demand  through 
the  testator's  death.  "The  testator,  during  his  lifetime,  advan- 
ced to  and  for  behoof  of  the  purener,  for  the  purpose  of  settling 
him  in  the  world,  various  sums,  amounting  to  about  £700, 
which  were  in  satisfaction  of  all  claim  of  legitim  which  might 
arise  to  the  pursuer  by  the  testator's  death."  The  sum  which 
would  fall  to  the  pursuer  as  his  share  of  the  one-third  of  tbu 
free  moveable  estate,  was  greatly  less  than  the  sums  advanced 
to  him  by  the  testator. 

The  defenders  pleaded — 1.  The  testator  having,  dur- 
ing his  lifetime,  advanced  to  the  pursuer  sums  amounting 
to  about  £700,  the  pursuer's  claim  of  legitim  had  al- 
ready been  satisfied  and  extinguished.  2.  The  sums  so 
advanced  having  been  imputed  by  the  testator  in  satis- 
faction of  the  pursuer's  legitim,  the  acceptance  of  them 
discharged  that  claim.  3.  The  pursuer  having  now  no 
claim  of  legitim  against  his  father's  ezecutry,  the  defen- 
ders were  entitled  to  absolvitor. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  In  respect  there  Is  no  evidence  of  the  pursuer  having  re- 
nounced his  legitim,  repels  the  defences,  and  appoints  the  de- 
fenders, by  the  tint  boa-day,  to  put  in  a  state  of  the  executry, 
reserving  all  questions  of  expenses." 

Previous  to  the  first  box-day,  the  parties  settled  the 
ease,  and  the  pursuer  executed  a  discharge  in  full  of  all 
claims  against  his  father's  trustees. 

Thereafter  the  coropearer,  who  was  agent  for  the  pur- 
suer, lodged  a  minute  moving  the  Lord  Ordinary  to  sist 
him  as  a  party  to  the  action,  to  the  effect  of  obtaining 
decree  against  the  defenders  for  the  expenses  of  the  ac- 
tion generally,  or,  at  all  events,  up  to  the  date  of  the  in- 
terlocutor repelling  the  defences.  The  minute  bore,  that 
the  grounds  on  which  the  oompearer  rested  his  claim, 
were,  that  the  defenders  having  acquiesced  in  the  inter- 
locutor repelling  the  defences — 

"  and  the  pursuer  having  thereby  been  finally  successful  on  the 
merits  of  the  cause,  the  compearer,  as  his  ageut  disbuiser,  was 
entitled  to  rely  on  the  defenders'  liability  to  him  for  the  ex- 
penses previously  Incurred,  which  were  carried  by  necessary 
implication  by  the  Judgment  on  the  merits,  and  for  which  ex- 
penses, as  agent  dlsburaer,  he  would  have  been  entitled  to  de- 
cree in  bis  own  name  against  the  defenders.  With  this  right 
in  the  compearer,  he  was  the  only  party  who  could  discbaige 
the  defenders  of  the  expenses ;  but  in  thefull  knowledge  of  that 
fact,  and  of  the  Sua)  judgment  which  had  been  pronounced  on 
.the  merits  of  the  cause,  (the  only  point  remaining  being,  not 
the  defenders'  liability,  but  the  mere  details  of  the  accounting, 
or  the  precise  sum  due),  the  defenders  thought  proper,  In  the 
face  of  a  jCnoI  interlocutor  appointing  tbem  to  lodge  their  ac 
counts,  to  make  terms  with  the  pursuer,  without  any  coiutuunl- 
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cation  whatever  with  the  compearer  as  hie  agent,  to  pay  a  sum 
of  £60  In  full  of  the  pursuer's  claims  under  the  action,  (In  the 
face  of  their  pleas  denying  all  liability),  and,  as.  the  compearer 
bad  reason  tu  believe,  coll  naively,  to  obtain  the  discharge  which 
they  have  now  put  Into  process.  On  these  grounds,  the  com  ■ 
nearer  had  a  clear  interest  In  the  expenses  which  the  defenders 
bad  attempted  to  arrange  to  his  prejudice  as  agent  disburaer  ; 
and,  with  the  view  of  vindicating  his  right,  he  was  entitled  to 
be  aisled  to  the  effect  proposed." 

'  The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"In  respect,  I  if,  that  there  in  no  Interlocutor  finding  ex- 

Einses  due  to  the  pursuer,  or  judgment  pronounced  necessarily 
adlng  to  that  result ;  27,  that  there  Is  no  allegation  of  the 
asjent,-  Mr.  Hurray,  having  rendered  his  account  to  his  own 
client,  or  of  any  demand  for  payment  having  been  resisted  by 
him,  or  that  the  pursuer  Is  nn  able  to  pay  that  account,  for  which 
he  is  primarily  liable  ;  and,  Zd,  that  there  is  no  distinct  and 
clear  averment  of  a  collusive  settlement  having  been  brought 
about  for  the  purpose  of  defeating  the  claim  of  the  agent,  and 
no  specification  of  circumstances,  nor  any  evidence  from  which 
sucb  collusion  can  be  made  apparent — finds  that  the  said  John 
Hurray  has  no  right  to  insist  in  this  action  in  the  face  of  the 
discharge,  with  the  view  of  trying  any  question  of  expenses,  or 
to  any  other  effect :  and,  therefore,  refuses  the  prayer  of  the 
minute,  and  finds  the  said  John  Murray  liable  la  the  expense* 
Incurred  by  the  defenders  in  reference  thereto  ;  and  remits  the 
account,"  '&& 

The  compearer  reclaimed,  praying  the  Court  to  find, 
that  he — 

M „.. ,  .  .    .  , 

o  the  effect  of  obtaining  a  decern)* 
the  expenses  I 
>  remit  to  the  1 
to  the  action  accordingly.' 

And  he  pleaded — The  interlocutor  repelling  the  de- 
fences was  substantially  a  final  one.  It  was  useless  to 
say  that  anything  remained  to  be  discussed,  for  there 
was  in  fact  nothing  in  the  pleas  of  the  defenders  which 
could  raise  discussion.  There  was  no  relevant  defence. 
Then,  as  it  was  clear  that  that  judgment  must  carry  ex- 
penses, it  followed  that  the  arrangement  by  which  the 
pursuer  gave  up  the  case,  must  have  been  a  collusive 
one,  since  he  could  have  no  interest  to  withdraw.  But 
the  compearer's  right  to  his  expenses  was  not  to  be  so 
defeated,  and  he  was  entitled  to  sist  himself  to  the 
effect  of  obtaining  decree  for  expenses,  which  was  all 
that  remained  to  be  done  in  the  case. — Hamilton  v. 
Bryson,  17th  June  1313,  F.C.  Tod  v.  Wright,  7th 
March  1822.  M'Lean  v.  Auchivole,  29th  June  1824. 
Cleyne  v.  Mackintosh,  18th  Jan.  1832. 

The  defenders  pleaded — 1.  The  interlocutor  repelling 
the  defences  was  not  a  final  judgment.  It  was  not  a 
judgment  on  the  merits  in  any  sense,  for,  if  it  had  been, 
then  must,  under  §  17  of  the  Judicature  Act,  have  been 
a  decision  as  to  expenses.  The  parties  were  at  variance 
on  all  the  material  facts  of  the  case.  The  statement  of 
the  defenders,  that  the  payments  made  to  the  pursuer 
were  in  satisfaction  of  his  legit im,  and  that  these  pay- 
ments more  than  satisfied  what  he  could  claim  as  legitim, 
-were  denied.  But  no  evidence  had  been  adduced  on  either 
side,  nor  had  renunciation  been  made  of  probation.  But, 
again,  what  did  the  interlocutor  order  ? — To  lodge  a  state 
of  the  executry.  If  such  a  state  had  been  lodged,  could 
it  be  doubted  that  discussion  would  have  ensued  in  refe- 
rence to  it? — and  whether  any,  or  what  amount  of  ex- 
penses would  be  found  dne  to  the  pursuer,  would  depend 
much  on  the  tarn  which  that  discussion  took.  Sup- 
posing it  had  turned  out  that  there  was  no  free  executry, 


would  the  defenders  have  been  personally  liable  in  ex- 
penses ?  The  interlocutor,  therefore,  was  not  one  to  le 
immediately  followed  by  a  finding  of  expenses,  nor  was  h 
even  one  necessarily  to  be  followed  by  a  finding  of  expen- 
ses at  all.  Now,  the  oompearer,  if  he  was  to  sist  himself, 
must  take  up  the  case  as  at  the  date  of  the  pursuer's  din- 
charge — that  is,  before  anything  had  been  done  under  the 
interlocutor.  But  whatever  might  be  his  right  so  toss 
himself,  if,  at  that  date,  all  the  pursuer  had  to  do  was  Is 
ask  expenses,  it  was  clear  he  could  not  cany  on  the  ac- 
tion with  a  view  "to  an  ultimate  finding  of  expenses  in 
case  of  success.  2.  Whatever  might  otherwise  be  tot 
right  of  the  compearer  to  sist  himself,  this  ooold  only  le 
allowed  on  the  ground  that  the  withdrawal  of  his  elicit 
from  the  action  was  done  by  collusion,  to  defeat  his  claim 
for  expenses.  Now,  here,  there  was  no  relevant  ntatfrnftri 
of  collusion,  for  the  minute  contained  merely  an  infertste 
of  collusion  from  the  facts  set  forth.  Lastly,  It  ra 
clear  that  the  compearer  had  no  interest  to  appear, « 
against  the  defenders,  unless  he  could  not  get  his  ex- 
penses from  his  client;  but  it  was  not  averred  that  tat 
pursuer  was  unable  or  unwilling,  or  had  even  been  asked. 
to  pay  the  oompearer. — Hamilton,  tit  tup.  M'Lean,  d 
sup.  Rex  v.  Stewart,  3d  July  1818,  F.C.  Bloat  i. 
Kennedy,  28th  May  1823. 

LordJuitiot-C'leri- — The  argument  for  the  reclaimer  ha*  opo»] 
up  a  very  important  point  indeed  respecting  the  right  of  ir 
agent  to  go  on  with  a  litigation  which  his  client  has  settled  cr 
compromised,  in  order  to  gain  a  judgment  in  ton  name  ca  At 
merits,  snd  so  obtain  a  Boding  far  expenses — being  the  as!; 
matter  in  which  the  agent  can  be  concerned.  1  do  not  rancw 
In  the  spplicalion  of  nil  the  reasons  In  the  Lord  Ordinary*;  in- 
terlocutor. I  admit  that  the  cases  have  unstained  the  agwt'i 
right  in  certain  stages  and  state  of  a  cause,  without  regard  to 
the  question,  whether  Ilia  own  client  can,  or  la  wiUfcig  lops' 
him.  I  must  say,  that  w  hile,  in  the  first  of  these  On—a,  Ptasb  — 
said  as  to  the  equity  snd  expediency  of  such  a  rale,  it  mm  to 
me  to  rest  on  neither,  but  to  be  a  forcing  on  of  moat  nselm 
litigation.  And,  certainly,  I  cannot  consent  to  the  extension  of 
such  a  rule.  I  fear  In  this,  and  in  regard  to  sets-off  again!  • 
decree  fur  expenses  taken  iu  the  name  of  an  agent,  the  Cnrl 
has  somehow  given  way  to  a  feeling  In  favour  nf  thuae  pracwis 
before  them,  as  entitled  to  privileges,  which  neither  reason  nf 
justice  can  support.  If  a  man's  own  client  is  able  and  wilb«| 
to  psy  him,  he  is  his  pruper  debtor.  On  his  credit  be  nndee- 
took  the  sgency.  He  la  sure  to  get  his  payment  ax  JsnasVa 
And  sustaining  the  ngent's  right  to  go  against  the  opsone 
party,  when  secure  of  payment  from  his  own  client,  is  a  tan) 
lingular  result.  A  litigation  is  a  very  special  thing — being  i 
cause  instituted  in  court  fur  the  redrens  of  wrongs  and  recover! 
of  right  by  one  party  who  has,  as  he  believes,  each  a  cause  k 
action  against  the  party  wronging  him,  or  refusing  payment  cf 
a  debt.  Litigation,  however  necessary  in  such  a  case,  is  an  evit- 
but  an  inevitable  evil.  Now,  the  parties  to  that  suit  compel 
mlae  or  settle  it  on  terms  satisfactory  to  themselves — each  wi:i 
a  view,  of  course,  to  save  additional  expense,  and  one  or  other,  v 
both,  making  concessions  to  avoid  the  risks,  aa  well  aa  the  ai- 
ditionsl  expense,  ol  further  litigation.  And  each  client  is  atie 
to  pay  his  own  agent.  Yet  the  Court  has  Sustained  the  agent") 
right,  in  particular  circumstances,  to  go  on  with  the  action,  it 
order  that  tlie  agent  may  recover  from  the  opposite  litigant  tk 
expenses  which  have  been  awarded,  or  necessarily  follow  tia 
judgments  pronounced.  It  might  so  happen,  that  the  oppuea 
agente,  each  wishing  to  oblige  their  respective  clients  byn-t 
asking  payment  from  them,  (for  really  that  is  the  i-AVct  win* 
tire  client  is  able  to  pay),  might  each  take  up  the  litigation — if 
lliere  was  any  general  right  such  aa  pleaded  here — anil  each  p> 
on  with  the  cause  againal  the  client  of  the  other,  althusurh  tin 
two  parties  had  compromised  and  dischsrged  the  ease;  so  nut, 
notwithstanding  the  settlement,  both  parties  would  still  hew 
Court  as  litigants  bound  to  follow  out  the  case.  This  aeemt  a 
be  a  raduofto  orf  almirdum :  Tet  it  might  easily  happen.  Tbn* 
are  many  complicated  case*  in  which,  from  the  risks  uo  hut 
sides  at  to  the  ultimate  results  and  chancea  of  success,  uus 
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■hiiiriimllv  abaurd  result  mijjht  occur,  if  we  canted  (be  rate, 
ia  duubtful  In  itself,  one  step  further  than  the  cine*  hive  gone. 

If  expense*  tuve  been  found  due,  the  agent  maj  recover 
.hem,  though  hia  client  has  discharged  them,  and  jet  la  able  to 
i:ij  hia  account.  This  seems  tu  me  snffloiemly  iniquitoua 
igsinst  the  party  who  baa  talisSed  that  demand  by  the  terms 
if  hi«  compromise  with  the  agent's  client  But  the  rule  being 
ixed,  it  become*  a  matter  for  itipulation  In  the  compromise, 
rhen  the  parties  know  of  the  rule.  To  sustain  the  agent's 
ight  to  go  on  with  the  action  regularly  discharged,  with  a  view 
o  expenses,  when  an  interlocutor  necessarily  Implying  expense* 
us  heen  pronounced,  goes  a  very  broad  step  farther,  ana  la  In- 
lefinite  and  loose,  for  it  is  not  easy  to  say  what  Interlocutor 
lecesssrily  impliei  expense*.  But,  at  least,  that  additional 
■round  for  allowing  the  agent's  appearance,  as  stated  by  the 
iQthorittes,  requires  that  the  interlocutor  shall  neuuarily  imply 
i  subsequent  finding  for  expenses.  In  no  other  words  has  this 
jtditioual  case  been  stated,  and  there  is  no  authority  for  any 
iilier  view  of  lb  No  doubt  it  ia  most  difficult  tu  say,  in  many 
IKS,  that  an  interlocutor  nttittarily  implitt  andcatritt  pxpenees. 
Ind  I  own  I  do  not  regret  that  it  should  be  very  difficult  to 
.pply  this  rule.  But  the  only  warrant  lor  this  additional  step, 
o  states  the  rule.  Id  some  few  cases,  it  may  be  easy  enough  iu 
ay  that  expenses  must  follow, — as  in  the  case  of  the  expede 
etters  on  a  bill  of  suspension  and  liberation,  in  which  liberation 
'is  granted,  and  the  Court,  after  that  process  was  conjoined 
rith  in  sction  of  reduction  and  damages,  allowed  the  agent  to 
ro  on  to  claim  the  expenses  of  the  liberation,  which  was  gained 
Jid  final,  but  refused  to  allow  him  to  go  on  with  the  suspension 
if  the  charge,  and  the  reduction  and  damages.  The  present 
!>onI  J italioe- General,  who,  with  Lord  Glen  lee,  always  opposed 
ny  loose  sod  general  extension  of  the  original  and  very  limited 
ule,  concurred  as  to  the  expense*  of  the  liberation — tlie  com- 
iromise  liaving  been  niade  in  the  course  of  going  on  with  the 
uipenjiiin  and  reduction  and  damages.  And  lhat  made  a  very 
fecial  case,  for  expense*  u  to  the  Bill-Chamber  application 
'or  liberation  were  undoubtedly  due,  and  the  matter  was  final 
by  lbs  liberation  tben  obtained. 

What  is  the  interlocutor  herer  It  specially  nsservu  expense*, 
■odippoints  an  accounting.  What  might  be  the  result  of  that, 
jo  one  can  tell  better  than  the  Lord  Ordinary  who  pronounced 
L  He  ought  to  know  the  effect  of  such  an  interlocutor  in  the 
irenma  lances  of  this  use,  and  he  says  it  did  not  imply  neces- 
ariJy  a  finding  for  expenses. 

It  ia  because  no  expenses  are  found,  lhat  the  agent  offers  to  go 
e  with  the  accounting  in  order  to  obtain  expenses.  But  that 
ely  proves  that  expenses  do  not  necessarily  follow  from  Lord 
luberuon's  interlocutor.  Tben,  as  the  discharge  shews  what 
itn  the  positive  direction*  and  statement*  of  the  truster  him- 
elf,  it  by  no  means  follows,  even  if  no  documents  can  be  pro 
.need  to  support  them,  that  expenses  would  hare  been  awarded 
o  lbs  pursuer  against  either  his  father's  funds  or  the  trustee*, 
a  respect  of  the  pleas  they  stated  in  pursuance  of  the  father's 
"a  statement*.  Again,  we  hare  the  positive  explanation  of 
lie  Lord  Ordinary  pronouncing  the  interlocutor,  that  it  did  not 
eceissrily  imply  liability  for  expenses.  Hence,  i  must  hold  that 
liis  interlocutor  is  not  of  the  character  which  the  former  oases 
"quired  as  the  condition  of  the  agent's  right  to  aist  bimaelf  as 
'  party  to  revive  and  go  on  with  the  litigation.  I  think  we 
aust  adhere  strictly  to  that  description  of  the  interlocutor,  and 
lull  a  general  inquiry  Into  the  wbole  case,  or  a  prosecution  of 
he  cause  on  the  nuoita,-is  not  competent  iu  order  to  obtain,  out 
f  the  interlocutor  reserving  expenses,  a  separate  and  subse- 
aent  judgment  for  expenses.  Any  after  finding  of  expense* 
•sold  not  be  necessarily  the  legal  result  from  the  interlocutor 
D  question,  but  would  be  a  separate  and  distinct  determination 
f  'lie  expenses  reserved,  on  a  review  of  the  whole  case,  and  on 
Mterislj  not  yet  produced  or  known  to  the  Court, 

Farther,  the  Interlocutor  in  question  was  not  final  at  the  date 
f  the  compromise ;  and,  with  one  exception,  I  see  uo  ease  in 
'hich  the  agent  has  been  allowed  to  sist  himself  in  respect  of 
tie  character  and  Import  of  the  interlocutor  pronounced,  nnleas 
hst  interlocutor  was  final  at  the  time  of  the  compromise.  In 
ue  line,  indeed,  it  was  a  judgment  against  expenses  ;  but  the 
ucusiion  as  to  the  very  matter  of  expenses  had  begun,  and 
■  ip  agent  was  allowed  to  take  up  that  question,  so  under  dis- 
union, the  merits  having  been  decided.  Now,  in  such  a  caa* 
a  the  present,  the  original  pursuer  being  a  younger  son,  it  is 
cry  conceivable  that  many  matters  might  lead  to  a  settlement 
■■  such  a  family  claim,  when  the  trustee*  had  it  in  their  power 


to  reclaim.  But  they  compromise  when  it  is  not  final ;  and  it 
seems  a  very  one-sided  mode  of  dealing  with  (case,  to  allow  the 
agent  now  to  sist  himself  to  carry  on  the  litigation  on  the  foot- 
ing that  that  interlocutor  is  final,  which  became  final  (inly  by 
the  discharge  of  the  action.  J  own  this  revolts  my  notion  of 
justice  or  expediency, — and  this,  too,  when  the  agent  has  not 
averred  that  bis  account  cannot  be  paid  by  his  client. 

One  case  only  seems  ever  to  have  gone  beyond  the  requisite 
of  an  interlocutor  necessarily  implying  expenses.  I  think  that 
went  on  the  ground  of  a  device  by  both  parties  tu  deprive  the 
agent  of  his  claim  for  expenses.  What  that  device  was,  is  nut 
explained.  But,  plainly,  the  Court  went  on  that  ground,  and 
the  case  does  not  bear  on  the  other  point  which  I  am  now  con- 
sidering. I  must  further  remark,  that  it  is  the  ouly  case  in 
which,  so  far  as  I  see  this  third  case — vix.  of  a  device  to  defeat 
the  agent's  claim — whs  taken  up  apart  from  the  particular 
stage  and  state  of  the  cause  at  the  period  of  the  compromise. 
Perhaps,  however,  eren  ia  that  case,  the  two  grounds  were 
combined,— at  least  the  remark  of  the  late  Lord  President 
would  seem  to  favour  that  notion,  coupled  with  the  observation 
of  Lord  Balgrsy.  I  must  lay  aside  entirely,  therefore,  the 
ground,  that  this  interlocutor  Implies  necessarily  a  liability 
for  expenses.  Indeed,  the  reservation  seems  to  me  of  itself 
entirely  to  exclude  that  view  of  it. 

But,  then,  it  ia  said  this  is  a  collusive  discharge  of  the  action, 
in  order  to  defeat  the  agent'*  claim  for  expenses,  at  least  as 
against  the  defender.  I  must  say,  when  an  action  is  regularly 
settled,  1  must  require  *  very  special  detail  Indeed  of  facts,  tu 
sustain  any  such  general  averment.  The  litigants  are  exercis- 
ing an  undoubted  right.  The  pursuer  dues  not  complain  of  the 
discharge  as  unduly  obtained  from  him.  It  is  a  good  and  fair 
discharge  as  between  party  and  party,  and,  not  being  challenged 
by  either,  muat  be  so  taken. 

The  opinion  in  the  old  case  holds,  that  them  must  be  colhuion 
bttwstn  At  tvo  partia  against  the  agent  of  one,  or  against  both, 
for  that  would  be  as  relevant  a  statement  in  many  cases  by  each 
agent  The  desire  of  the  opposite  litigant  to  avoid  a  finding  for 
expenses,  Is  most  legitimate,  honest,  and  fair,  and  be  is  entitled 
to  buy  off  that,  and  all  the  risks  of  the  action,  on  the  terms  which 
hi*  adversary  will  take.  To  say  that  he  may  not  compromise 
until  he  has  gone  the  length  of  a  judgment  of  expenses  against 
him,  seems  to  be  extravagant.  Accordingly,  the  cases  referred 
to  require  it  to  be  shewn  that  there  is  a  positive  collusion  btttcan 
(Ac  lico  litigant*  against  the  agent,  in  order  to  defraud  him  of 
bis  claim  tor  expenses  ;  and,  in  one  of  the  leading  cases,  the 
client  was  bankrupt. 

Now,  what  that  collusion  means  in  the  ordinary  case,  when 
the  client  can  pay,  I  do  not  very  well  know.  But  the  Court 
hare  seen.  It  should  seem,  such  fraudulent  collusion,  and  there- 
fore I  suppose  it  may  take  place.  But  here  there  is  no  intelli- 
gible statement  on  the  subject.  Indeed,  I  concur  with  the  Lord 
Ordinary  in  thinking,  that  there  is  not  even  a  positive  averment. 
But  if  there  is,  it  is  at  least  a  loose,  general,  and  vague  state- 
meat.  Whereas,  when  required  to  stale  the  grounds  on  which 
he  maintained  his  right  to  appear,  the  agent  ought  to  hare  de- 
scribed and  disclosed  the  collusive  scheme  between  the  two 
litigants,  on  which  he  founded  his  right  to  appear  and  to  be 
aisted  as  a  party.  At  the  bar,  he  fairly  said  he  did  not  know 
what  had  taken  place,  and  wished  a  fishing  diligence  to  enable 
him,  if  possible,  to  discover  something  in  order  to  makes  state- 
ment. I  have  no  conception  of  such  a  course  of  procedure  being 
competent  or  fitting.  To  ail  the  reasons  in  the  interlocutor,  I 
am  not  disposed  to  adhere.  But  I  am  of  opinion, — 1st,  That 
tlie  interlocutor  founded  on  does  not  necessarily  imply  liability 
for  expense*,  idly.  That  the  agent  has  no  right  tu  appear  to 
carry  on  this  particular  litigation,  in  order  to  obtain  a  separate 
judgment  finding  expenses.  Sdfy,  That  no  collusive  arrange- 
ment or  device  between  the  two  parties,  such  as  the  Court 
found  had  existed  in  one  or  two  cases,  has  been  here  stated  en- 
explained  to  us.  *th,  That  I  am  not  satisfied  that  that  was 
intended  to  be  a  separate  ground  apart  from  the  stage  to  which 
the  process  had  advanced.  And,  ith.  That  except  in  so  far  as 
constrained  by  former  cases,  the  Court  is  not,  in  my  judgment, 
warranted  in  restricting  a  litigant's  right  to  compromise  with 
hi*  adversary  a  lawsuit,  on  terms  which  that  adversary  does 
not  complain  of,  on  the  ground  that  he  muat  necessarily  submit 
to  a  finding  for  expenses,  to  avoid  which  1*  one  and  a  most  fair 
object  of  the  compromise. 

Lord  Mtdayn. — I  concur  substantially  with  your  Lordship, 
The    aw  applicable  to  the  present  cose  seems:  lo  me  to  bus* 
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been  correctly  laid  down  In  H'Lean  p.  Aochivole,  where  it  is 
Hinted  the  majority  of  tiio  Court  held  "  that  there  were  three 
ntseB  in  which  nn  agent  iu  entitled  to  insist  in  the  process, 
to  the  effect  of  (jetting  decree  for  the  expenses  in  hie  own  name  : 
1.  Where  the  expenses  bad  actually  been  found  due ;  2.  Where 
they  followed  as  a  necessary  consequence  from  the  interlocutor 
previously  pronounced  ;  and,  8.  Where  the  parties  bad  entered 
Into  a  compromise  for  the  purpose  of  defeating  his  claim."  To 
the  statement  of  these  three  cases,  Mr.  Bell  adds,  (Dell's  Com. 
ii  p.  39) — "  It  doc*  not  follow,  that  io  all  cases  where  expenses 
have  once  been  found  due,  or  are  likely  to  be  found  due,  the 
agent  can  insist  In  going  on  with  the  cause."  Now,  1  think 
It  follows  as  a  corollary  from  these  rales,  that  the  decree  for 
expenses  in  name  of  the  agent  must  follow  as  a  direct  con* 

Squence  from  the  interlocutor  pronounced,  without  any  for- 
er  discussion  on  the  merits  of  the  case ;  and  I  would  in- 
cline further  to  add  this,  that  the  idea  of  the  agent  being 
dumlnui  litis,  should  be  restricted  to  a  case  which  had  al- 
ready run  some  course  of  procedure,  when,  of  course,  expenses 
to  some  considerable  extent  had  been  incurred,  (riving  a  real 
Interest  to  the  agent  to  recover  them.  He  could  not  take  np 
a  case  just  come  into  Court  and  compromised.  No  doubt  the 
right  of  the  agent  is  founded  on  equity  and  good  policy.  Bat 
It  is  also  a  matter  of  good  policy,  that  lawsuits  should  be  trans- 
acted and  settled  between  the  parties,  that  contentions  should 
not  be  kept  up,  and,  therefore,  that  the  areut  should  not  be 
permitted  to  carry  on,  for  his  own  behoof,  a  cause  that  has  been 
settled  between  the  parties,  and  absolutely  taken  out  of  Court, 
where  furlher  discussion  is  required,  unless  mala  fidet  can  be 
established  against  the  parties  acting  in  this  way.  It  is  as  a 
check  to  fraudulent  conduct,  that  this  singular  privilege  is  con- 
ferred on  the  agent — of  being  entitled  to  carry  on  a  suit,  on 
account  of  his  collateral  interest,  from  which  the  real  party 
can  derive  no  advantage ;  and.  as  an  illustration  of  the  ex- 
pediency of  the  rule,  that  Kiala  fides  only  can  confer  such  pri- 
vilege, I  need  only  refer  to  the  present  cam.  For  It  Is  cleat 
that  this  Interlocntor  of  the  Lord  Ordinary  is  not  one  on  which 
expenses  mint  necessarily,  and  of  course,  follow.  It  can  lead 
only  to  a  new  course  of  litigation.  The  legltim,  no  doubt,  had 
not  been  renounced,  and  on  that  ground  might  still  be  due; 
but  the  question  still  remained,  whether  the  sums  paid  did  not 
amount  to  more  than  the  amount  of  legitiin.  The  fact  tbat  £60 
was  paid  to  the  pursuer,  does  not  seem  to  me  decisive  of  the 
point  that  something  was  due  to  him.  It  was  natural  enough, 
fa  a  question  between  brothers  and  sisters,  to  authorize  the 
payment  of  such  a  sum,  to  get  quit  of  the  discussion,  and  benefit 
their  brother.  But  much  litigation  would  be  necessary  before 
the  agent  could  get  beyond  his  own  client, — who  is  always  the 
primary  debtor, — and  claim  his  expenses  from  the  defenders. 
Then  It  would  be  most  unjust  to  hold  that  the  trust-estate  Is 
to  lie  saddled  with  the  expenses  of  a  litigation  which,  as  to  the 
parties,  is  now  out  of  Court,  unless  they  have  dune  some  wilful 
wrong  to  the  agent  in  collusion  with  the  party  litigating  against 
them.  Now,  this  wilful  wrong  must  be  established.  It  Is  not 
enough  to  say  that  the  case  baa  been  compromised  while  the 
agent's  case  is  unsettled,  and  that,  he  has  reason  to  believe, 
collusively,  to  obtain  the  discharge.  When  an  averment  of 
mala  fides  is  made,  the  particulars  must  be  condescended  on  and 
proved.  No  such  particulars  are  stated  here,  and  1  cannot 
think  that  at  this  stage  of  the  case  we  could  allow  anysuch  to 
be  stated. 

Lord  Cockburn. — If  It  were  necessary  for  the  determination 
of  this  case,  that  we  should  ascertain  the  exact  principle  on 
which  agents  can  claim  repayment  of  their  accounts  from 
parties  who  never  employed  them,  on  the  rules  by  which  this 
Jclaim  is  governed,  the  case  could  not  be  easily  determined. 
It  is  a  claim  of  a  very  peculiar  nature,  and  the  restraints  by 
which  It  is  controlled  seem  to  be  very  unsettled.  But  there  is 
enough  in  the  authorities  to  enable  us  to  dispose  of  the  parti- 
cular question  before  us. 

The  defenders  have  attempted  to  simplify  this,  and  Indeed 
every  other  case  upon  this  subject,  by  laying  It  down  obtoluttly 
that  there  are  precisely  three  situations  in  which  the  agent 
can  ever  succeed.  These  are, — lit,  where  expenses  have  been 
actually  found  due;  2d,  where  they  are  at  least  due  by  legal 
neceiaty;  Sd,  where  the  claim  baa  been  defeated  by  collusion. 
To  these  three,  however,  the  interlocutor  before  us  adds  other 
three ;  for  the  Lord  Ordinary  considers  it  as  conclusive  against 
the  agent,  that  he  decs  not  aver  tbat  he  demanded  payment 
from  bis  own  client,— or  that  that  client  ttfuted  to  pay,— at 


that  he  ts  unable  to  pay.  The  whole  of  these,  if  ttattd  at  obv- 
iate ttiie,  appear  to  me  to  be  groundless.  The  thine  in  tt« 
interlocutor,  indeed,  are  new,  so  far  as  I  am  aware.  And  at 
the  older  ones,  I  attach  very  little  weight  to  the  circumst  ace 
of  collusion.  Because,  where  tbe  agent  has  no  right,  1  do  i.-.rt 
see  how  a  right  can  arise  in  his  favour  merely  from  the  mctut 
from  which  the  cause  was  withdrawn  fiom  Court  by  the  par- 
ties. And  if  his  right  was  previously  fixed,  he  does  not  Deed 
to  found  on  their  collusion.  If  the  parties  were  entitled  Io 
settle  the  cause  without  regarding  his  claim,  their  settling  it 
on  purpose  to  defeat  that  claim,  seems  perfectly  imntateriil 
Then  as  to  costs  being  due  necessarily,  I  know  of  no  sacfa  casta. 
Coats  are  always  in  tbe  discretion  of  the  Court,  and  are  sodx- 
times  not  merely  withheld  from  the  sootxmful  party,  but  givn 
•gainst  him. 

But  when  expenses  are  found  due,  the  agent  of  the  socceafu 
party  is  allowed  to  have  tbe  decree  in  his  own  name;  v.i 
when  they  have  not  been  actually  found  due,  the  practice  b* 
been,  that  he  may  make  a  similar  claim  if  tbe  cause,  wbra 
settled  extrajudicially,  had  reached  a  point  at  which  a  deem 
f<>i  expenses  followed  according  to  One  "    ~~'     ' 

they  might  be  dr '  r—  —'" — *  ■ 

agent  is  allowed 

reaped,  but  to  cut  that  which  was  ripe.  If  the 
far  back  that  the  right  to  expenses  could  only  be  ascertained 
by  keeping  the  cause  in  Conrt,  and  discussing  its  merits  or  if 
it  had  not  beenttttltd,  this  la  not  allowed,  because  it  would  i«- 
ply  very  obvious  inconvenience  and  danger.  But  still,  thoueb 
tent  further  discussion  may  be  necessary,  the  Court  has  cer- 
tainly not  always  excluded  the  agent  from  carrying  it  oc 
Further  discussion  was  expressly  allowed  in  the  three  our*  d 
Tod  and  Wrtgbt  (7th  March  1822),  Cheyne  (16th  Jan.  ISCi, 
and  Sicca  (28th  Hay  1828.) 

The  only  question  here  therefore  is,  whether  the  case  tad 
reached  the  proper  point  f  I  am  of  opinion  that  it  bad.  Tbt 
defenders  were  called  upon  to  pay  the  pursuer  what  was  dot 
to  him  by  them  as  his  father's  trustees.  They  stated  lira 
defences,  the  ichote  of  testeA  wn  repelled,  but  as  they  were  or. 
dered  to  lodge  a  state  of  the  cxecutiy,  all  questions  of  eipessn 
vert  ruined.  The  cause  was  In  this  State  when  tiie  peitia 
settled  it. 

Now,  though  expenses  had  not  been  found  due,  it  seems  it 
me  that  they  were  very  near  it.  The  matter  by  which  ttej 
had  been  incurred  bad  been  disposed  of,  and  they  were  rttttrK. 
All  that  the  agent  desires  is,  that  he  akall  be  aUotrtd  to  a*  & 
Lord  Ordinary,  or  the  Court,  to  decide  Oat  racrccd  faint,  if  1st 
decision  shall  be  tbat  no  expenses  are  due,  of  course  be  cacrvi 
get  them.  But  ia  he  not  to  be  permitted  to  move  for  the*. 
and  to  shew  cause  for  the  motion  i  All  that  he  says  is,  tt— 
if  he  be  allowed,  he  will  shew  that  the  expenses  are  due  sin-*; 
necessarily.  The  Court  has  often  gone  much  further ;  fur  iu 
in  the  case  of  Blots)  it  has  allowed  the  agent  to  keep  the  ts» 
in  Court  quoad  expenses  not  utn  retmtd.  These  expenses  ok- 
tain  ly  do  not  follow  necettarily  ;  but,  bo  tar  as  I  can  See.  the; 
are  naturally  implied  here  in  the  rejection  of  the  defences,  i-' 
we  do  not  allow  the  agent  to  sia t  himself  to  the  affect  of  tijin 
to  obtain  a  decree  for  reserved  costs,  I  am  not  aware  bow  *•■ 
can  ever  let  him  In,  except  where,  prior  to  the  settlement,  cu* 
had  been  found  din,— which  would  be  a  restriction  tuul-i 
iireooncileable  with  the  past  practice. 

Lord  Murray. — I  have  great  difficulty.  I  do  not  say  tbat  Kf 
views  quite  agree  with  those  expressed  by  Lord  Cock  burn.  w. 
if  the  matter  had  been  open — if  there  had  been  no  Jeci>iu<i>  * 
tbe  point — I  should  have  been  much  of  your  Lordehip'sopiiiiw 
But  it  seems  to  me  that  the  Court  have  always  taken  iuUi  i"  ■• 
the  question  of  mala  fidet;  and  If  there  la  either  prettuucc  *: 
actual  mala  fida,  the  agent  Is  entitled  to  recover  his  experts 
If  It  appears  that  the  parties  to  the  action  have  entered  intcu 
agreement  to  defraud  him  of  his  expenses,  that  seems  tbe  teJ 
The  decision  in  Stoat  v.  Kennedy  is  very  important  here.  Tbtrc 
an  interlocutor  was  pronounced  in  a  suspension, suspending" 
letters  simpliciter,  and  tindingeipenaes  due.  On  the  day ptw 
to  this  Interlocutor,  31oss  the  suspender  had  agreed  to  siu-:f 
the  question,  and  Kennedy  the  charger  accoraingly  applied  i 
be  reponed,  and  decree  was  pronounced  of  new  against  hi£ 
again  on  the  merits,  but  finding  no  expenses  due.  Then  SSj* 
agent  took  up  the  case,  and  contended  that  expenses  werv  «i» 
and  that  his  right  to  them  as  agent  could  not  be  defeated  (■: 
the  submission.  Now,  in  that  case,  there  was  an  intertocct* 
finding  no  expenses  due,  and  yet  the  agent  was  allowed  to  «? 
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pear,  to  reclaim,  and  contend  that  they  were  due.  Would  tha 
present  have  bean  *  better  ewe  if  it  bud  been  found  there  wore 
W  eiperise*  due  I  The  question  of  expenses  being;  reserved  m 
It  is  here,  implies  that  they  are  hereafter  to  be  considered. 
But  the  other  Implies  they  are  to  us  thrown  oat  of  view  alto- 
gether. Yet  there  the  agent  was  allowed  to  oompearand  carry 
un  the  case.  Why  may  he  not  do  so  here  f  The  principle  of 
all  the  decisions  hitherto  seems  to  be,  that  fraud,  presumed  or 
srtuol.on  the  agent,  entitle*  him  to  appear.  1  think,  therefore, 
I  would  allow  the  compearer  the  opportunity  of  lodging  a 
minute  on  this  point,  to  nee  if  he  could  moke  any  direct  aver- 
ment of  fraud — of  what  I  would  call  a  conspiracy  to  defraud 
lira  of  the  expenses. 

LordJutlict-CUrk  — If  the  compearer  thinks  be  could  carry 
the  statement  in  bis  former  minute  any  farther,  there  suetua 
no  objection  to  the  oourae  proposed. 

Maefarlant  for  compearer — There  are  aome  material 
facts  which  we  could  state,  as  to  the  manner  in  which 
the  discharge  was  obtained. 

LordJustice-Vlerk  —  No;  that  wf  11  not  do.  The'minulfl  roust 
be  ss  to  collusion  between  the  partial  to  deprive  the  com- 
pearer of  hie  expenses. 

The  Court  pronounced  the  following  interlocutor: — 

"Before  answer,  allow  the  reclaimer  to  give  In  a  condescen- 
dence of  the  facts  he  avers  and  undertakes  to  prove  In  regard 
to  s  collusive  device  or  conspiracy,  entered  into  by  the  two 
parties  to  the  lawsuit,  to  defeat  his  cluim  for  expenses." 

The  compearer  lodged  a  condescendence  stating — 

"1.  That  on  let  September  1851,  the  pursuer  wrote  Mini  re- 
questing to  know,  'by  retnm  of  post,  what  von  think  mv  share' 
(of  the  legitim  in  dispute) '  would  come  to  r  You  did  not  mm 
titm  when  the  first  box-day  »«s,  and  as  to  who  you  think  will 
bare  to  pay  expenses.  I  surely  cannot  possibly  have  to  pay 
mj  expenses,  l'lcase  let  me  know  as  to  the  foiegoing,  and,  In 
the  event  of  my  receiving  an  ofler  for  settlement,  what  you 
think  I  should  take,  and  what  will  be  about  the  amount  of  yonr 
Meant.'  The  pursuer  also  mentioned,  that  Mr.  Lyon,  one  of 
lbs  defenders,  »nd  who  is  also  one  of  the  defenders'  Arbroath 
agents,  had  stated  that  his  the  pursuer's  creditors  might  in- 
terfere with  his  right  to  the  sum  accruing  to  him  of  legitim. 

"2.  That  In  answer  on  10th  September  following,  Mr.  Mur- 
ray informed  the  pursuer,  that  till  the  trustees'  (defenders')  ac- 
eotmts  were  lodged,  he  could  not  say  what  might  be  the  amount 
dee  the  putsner ;  that  these  accounts  fell  to  be  lodged  on  the 
1  Sth  of  October,  being  the  first  box-day  ;  and,  in  reference  to 
any  proposal  of  settlement,  Mr.  Hurray  requested  the  pursuer 
to  communicate  with  him  before  acceding  to  any  such  proposal  j 
and  at  to  the  expenses  of  process,  Hr.  Murray  stated  that  he 
thought  the  trustees  (defenders)  would  be  found  liable, '  seeing 
that  tbeir  defences  had  been  repelled  by  the  Lord  Ordinary.' 

"  S.  That  the  said  correspondence  was  made  known  to  the 
defenders  or  their  agents  in  Arbroath, — the  pursuer  being 
modi  in  the  employment  of  the  defenders'  agents  In  Arbroath 
(one  of  whom  is  an  assumed  trustee)  as  a  sheriff  officer.  And 
it  was  In  the  knowledge  of  that  correspondence,  and  in  the 
knowledge  that  the  Lord  Ordinary  had  repelled  the  whole 
defences  against  an  accounting  on  their  part,  as  communicated 
to  them  by  their  Edinburgh  agents,  that  the  defenders  pro- 
posed to  settle  with  the  pursuer,  and  that  the  settlement  em- 
bodied in  the  discharge  of  24tb  September  1861  took  place. 

"  1  That,  In  these  circumstances,  the  pursuer  and  defenders 
ceflurively  settled  In  older  to  defeat  the  compearer's  claim  for 
expenses,  which  they  were  aware  he  relied  on  being  able  to 
sake  effectual  in  the  process" 

Macfaiiant  for  compearer — There  is  enough  in  this 
condescendence  to  enable  us  to  raise  the  necessary  prin- 
ciple. In  a  case  of  this  kind,  it  is  impossible  to  prove 
tctnal  collusion. 

Uri  Justice- Clerk  —  1  look  to  Murray's  letter  of  10th  Septem- 
ber. Is  it  to  be  said,  that  became  a  man  settles  after  getting 
sach  a  letter,  bis  doing  so  is  itecessarily  a  collusive  duvice  to 
defraud  hi*  agent  f 

terd  Jttdnya.  —  1  do  not  think  there  Is  anything  in  this 
condescendence  to  alter  the  case. 

tmi  (betters, — If  the  question  is,  whether,  when  the  defeu- 
a. .■,..,.,.,.  -- an  object  with  them  to  a\oddiD- 


»  settled  this  c 


that  there  was  anything  like  conspiracy,  that  is  quite  a  different 
matter,  and  I  can  only  reply  that  I  find  nothing  of  that  kind 
stated  here. 

Lord  Murray. — I  concur  in  the  view  taken  by  your  Lordships. 
The  Court  pronounced  the  following  interlocutor: — 

"  Find  that  tha  reclaimer  has  not  made  averments  relevaut 
to  establish  his  right  to  insist  In  this  cause,  in  order  to  carry 
on  the  same  with  a  view  to  obtain  a  finding  for  expenses  in 
favour  of  the  original  pursuer,  and  thereby  to  pay  the  amount 
of  expenses  due  to  himself,  John  Murray !  Therefore,  of  new 
refuse  the  prayer  of  the  minute,  as  also  of  the  reclaiming  note, 
and  find  the  said  John  Murray  liable  in  the  expenses  incurred 
by  the  defenders  In  reference  thereto,"  &c 

Lord  Ordinary,  Bobertson. — For  Parmer  and  Compearer,  Mac- 
tarlane,  J.  Shaw;  John  Murray,  junr.  8.8.C.  Agent. — Alt.  Ingtis, 
Qoodall ;  Webster  and  Benny,  W.S.  Agents.  — T.  Clerk.-  ■■(  \\  .Q.T.) 

13fA  February  1852. 
Ssoosn  Division. 

No.  145. — Sir  William  Maxwell  of  Monreith,  Bart., 
Pursuer,  v.  Herbert  Eustack  Maxwell  and  others, 
Defenders. 

Kntail— Prohibition— Construction- Statute  11  and  12  Vict.  c. 
3G,  §»,&— The  prohibitory  clause  of  a  detd  of  entail  containfd  pro- 
hibitions again*  alteration  of  the  order  tfWttUlttn,  agaiiut  sale, 
and  againtt  contraction  of  debt,  and  tha  doing  other  deed*  of  omis- 
sion or  eommudon  whereby  the  land*  might  be  adjudged,  evicted 
or  confiscated.  The  irritant  claim  bore,  that  if  the  heirs  "shall  do 
in  the  contrary,  then  and  in  that  earn  all  and  every  one  of  eurh 
deed*"  should  be  null.  In  an  action  to  have  it  found  that  the 
entail  ma*  invalid,  in  respect  the  irritant  clause  only  applied  to  the 
but  set  of  prohibition,  without  declaring  that  act*  and  deed*  con- 
trary to  the  prohibition!  against  altering  th*  order  of  titcaiuon, 
and  againit  tale,  should  alto  be  null—  Held  that  the  eff/cl  of  the 
irritant  clause  was  not  to  be  Hauled  to  part,  but  applied  to  the 
whole  of  the  prohibitions,  and  that  the  entail  was  ootid  accardtngty. 

The  pursuer  was  heir  in  possession  of  the  lands  of 
Monreith,  under  an  entail  whereby  it  was  declared — 
"  that  It  shall  not  be  lawful  to  the  heirs  of  tajllie  above  sped. 
fled,  to  possess  and  enjoy  the  lands  hereby  disponed  except  in 
virtue  hereof,  and  of  the  Infeftments,  rights  and  conveyances 
to  follow  hereon,  and  by  no  other  right  or  title  Inconsistent 
herewith,  nor  alter,  innovate  or  change  the  foresaid  order  of  sue- 
cession,  nor  do  any  other  fact  or  deed,  civil  or  criminal,  dlrtn  tly 
or  indirectly,  in  any  sort,  whereby  the  same  may  bu  anyways 
altered,  innovated  or  changed  :  And  sicklike,  it  is  hereby  pro. 
vided  aud  declared,  and  to  be  contained  in  the  iufeftmeuU  to 
follow  hereupon,  that  It  shall  not  be  leisome  or  lawful  to  any 
of  the  members  of  toillie,  male  or  female,  who  shall  succeed  tu 
the  lands  and  others  above  disponed,  to  sell,  alienate  or  dispone, 
wadset  or  implgnorate  the  lands  and  others  above  disponed,  tit 
any  part  or  portion  thereof,  or  to  grant  inieftments  of  annual- 
rent  ont  of  the  same,  or  any  other  right  or  security,  either 
irredeemable  or  under  reversion,  of  the  said  lands  and  others 
above  specified,  or  any  part  thereof,  or  to  set  any  tacks  of  the 
same  for  any  space  with  diminution  of  the  rental,  or  any  tacks 
for  longer  space  than  nineteen  years  even  though  It  be  with- 
out diminution  of  the  rental,  or  to  contract  debts,  or  do  other 
deeds  of  omission  or  commission,  either  civil  or  criminal,  where- 
by the  lands  and  others  above  rehearsed,  or  any  part  thereof, 
may  be  apprised,  adjudged,  evicted,  or  become  cadnciary, 
escheat  or  confiscated.  Nor  shall  the  said  lands  and  others 
above  mentioned  be  subject  or  liable  to  any  debts  or  deeds  con- 
tracted or  done  by  my  said  heirs-male,  or  the  other  members 
of  taillie  above  mentioned,  hereby  appointed  to  succeed  me,  or 
that  shall  happen  to  be  contracted  or  done  by  such  meruit:* 
of  toil  lie  before  their  succession  thereto:  Declaring  always, 
that  if  any  of  the  said  persons  or  members  of  taillie  above  spe- 
cified shall  do  in  the  contrary,  then  and  in  that  case  all  and 
every  one  of  such  acts  and  deeds,  with  all  that  shall  happen 
or  may  follow  thereupon,  shall  be  ipso  facto  void  and  null,  and 
of  no  force,  strength  or  effect,  sicklike  and  in  the  same  man- 
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The  present  was  an  action  of  declarator  to  have  it 
found  that  the  entail  was  invalid,  under  the  Entail 
Amendment  Act  11  and  12  Yict.  c.  36,  §  43,  in  respect 
that  while  the  prohibitory  clause  contained  separate  pro- 
hibitions— (1.)  against  alteration  of  the  order  of  succes- 
sion, (2.)  against  sale,  and  (3.)  against  contraction  of 
debt,  and  doing  other  deeds  of  omission  or  commission, 
civil  or  criminal,  whereby  the  lands  might  be  adjudged, 
evicted  or  confiscated — the  irritant  clause  only  applied 
to,  and  fenced  the  last  of  these  prohibitions,  by  merely 
declaring,  that  if  the  heirs  "  shall  do  in  the  contrary,  then 
and  in  that  case  all  and  every  one  of  tuch  acts  and  deeds" 
shall  be  null,  in  the  same  manner  "as  if  such  acta  and 
deeds  had  not  been  done,  acted  or  committed,"  without 
declaring  that  acts  and  deeds  contrary  to  the  separate 
prohibitions  against  altering  the  order  of  succession  and 
selling  the  lands,  should  also  be  null. 

The  defender  pleaded,  that  the  entail  was  valid  and 
effectual  in  terms  of  the  act  1685- 

The  Lord  Ordinary  sustained  the  defence,  and  added 
to  his  interlocutor  the  following — 

"  Note.— Tho  objection  stated  to  the  validity  of  this  entail 
K  that  the  irritant  clause  is  not  sufficiently  comprehensive 
to  embrace  the  whole  of  the  prohibitory,  and  in  particular,  the 
prohibition  against  deeds  of  alteration  in  the  order  of  eucces- 

'■  The  Irritant  clause  lain  itself  a  complete  clause: — •  Declar- 
ing always,  that  If  any  of  the  said  persons  or  members  of  tuillie 
above  specified  shall  dn  in  the  contrary,  then  and  in  that  case 
all  and  every  one  of  tuch  actt  and  deed;  with  all  that  shall  hap- 
pen or  may  follow  thereupon,  shall  be  ipmfaeto  void  and  null, 
and  of  no  force,  strength  or  effect,  sick  I  ike  and  in  the  same 
manner  as  if  such  acta  and  deeds  had  not  been  done,  acted  or 
committed.'  The  Lord  Ordinary  considers  that  the  fair  gram- 
matical reading  of  this  clause  la,  that  if  any  of  the  heira '  do 
in  the  contrary'  of  the  provisions  generally  contained  in  the 
uholt  preceding  part  of  the  deed,  then  all '  such  acts  and  deeds,' 
—  that  is,  their  acts  and  deeds,  or  doingi  in  the  contrary, — are 
to  be  void  ;  and  that  it  would  not  be  a  fair  grammatical  read- 
ing of  the  clause  to  limit  the  effect  of  the  words,  >  do  in  the 
contrary.'  to  some  part  only  of  the  preceding  prohibitory  pro- 
visions. There  seems  to  the  Lord  Ordinary  no  good  giound 
for  refusing  to  the  words  tliat  generality  of  import  which  they 
grammatically  and  naturally  bear  in  fair  construction  In  itself, 
the  IrrlLant  clause  stands  in  the  deed  distinct  and  separate  from 
the  prohibitory  clause  which  Immediately  precedes  it;  and  had 
the  word  'acts'  not  been  associated  with  *  deeds,'  there  would 
certainly  have  been  sufficient  within  the  clause  itself  to  have 
satisfied  the  referential  term  '  such.'  All '  such  deeds'  would 
have  been  fully  satisfied  by  holding  them  to  be  the  deeds  or 
doings  'in  the  contrary,'  to  which  the  immediately  preceding 
part  of  the  sentence  relates.  But  the  insertion  of  tho  word 
'acts'  does  not  seem  to  affect  this  construction,  for  still  the 
referential  term  '  such'  is  satisfied  by  holding  the  words  '  acts 
and  deeds,'  to  which  it  is  adjected,  to  be  the  acts  and  deeds  in 
the  contrary,  although  the  preceding  context  is  not  act  or  do, 
but  simply  and  comprehensively  '  do  In  the  contrary.' 

"  Supposing  the  view  of  the  clause  now  suggested  to  he  well 
founded,  were  there  no  peculiarities  iu  Die  structure  of  the 
deed,  it  was  contended  for  the  pursuer,  firtt,  that  the  prohibi- 
tory clause  was  couched  in  an  unusual  and  peculiar  manner, 
inasmuch  as  the  prohibition  against  alteration  in  the  order 
of  succession  stood  entirely  separate  from  the  prohibition  of 
deeds  of  alienation  and  sale,  and  of  contractions  of  debt,  to 
which  last  branch  of  the  clause  alone  It  was  maintained  the 


Irritant  declares  that  if  any  of  the  heirs  '  shall  do  in  the  < 
trary,  then'  their  '  acts  and  deeds'  are  to  be  void, — the  resolu- 
tive set  forth,  that  any  of  the  heirs  '  who  shall  contravene  or 
d»  in  tho  contrary  of  any  of  the  clautet  or  eondilioni  oftfaipre- 
ttnt  taittit,  shall,  immediately  upon  the  said  contravention,'  and 


so  forth  ;  and  from  this  difference  In  the  phraseology  of  the 
clauses.  It  was  contended  that  a  limited,  and  not  a  comprehen- 
sive meaning,  ought  to  be  ascribed  to  the  words  '  do  iu  tot 
contrary'  in  the  irritant  clause. 

"  As  regards  the  alleged  peculiarity  in  the  structure  of  the 
prohibitory  clause,  it  will  be  found  that  the  same  mode  of  set- 
ting forth  the  prohibitions  occurred  in  the  case  of  Hay,  (Ramies 
Entail).  20th  Dec  1842,  in  which  case  full  effect  was  given  to 
an  Irritant  clause  thus  generally  expressed — '  all  uthuk  debts, 
facts  and  deeds,  are  by  these  presents  declared  to  be  void  and 
null,'  &c.  Farther,  the  words  '  nets  and  deeds'  do  not  occur  In 
the  latter  branch  of  the  prohibitory  clause,  or  Indeed  at  all 
previously  throughout  the  deed  of  entail,  so  that  the  referential 
term  tuch  cannot  be  satisfied  by  holding  It  applicable  to  tpeajic 
'acta  and  deeds'  mentioned  in  the  contest,  and  including  only 
certain  of  the  prohibitions.  And  as,  therefore,  such  acts  and 
deeds  cannot  be  referred  to  contraventions  of  what  are  speci- 
fically described  to  nomine  in  the  last  branch  of  tile  prohibitory 
clause,  the  referential  term  can,  it  is  thought,  be  of  little  avail 
to  the  pursuer  in  contending  for  a  limited  meaning  of  tie 
words  •  do  in  the  contrary'  In  the  irritant  clause. 

"  Then,  as  regards  the  mode  of  expression  employed  In  the 
resolutive  clause,  there  seems  to  the  Lord  Ordinary  to  be  no 
snflicient  ground  for  holding  that  words  of  irritancy,  in  them- 
selves sufficiently  comprehensive  to  embrace  all  the  prohibi- 
tions, are  liable  to  be  controlled  and  limited  by  more  full 
terms  employed  in  the  resolutive  clause.  If  the  words  '  do  la 
the  contrary'  are  sufficient  to  strike  at  deeds  of  alteration  as 
well  as  deeds  of  alienation  and  contraction  of  debt,  so  that, 
had  the  resolutive  clause  been  simply  that  the  right  of  the  heir 
amSraiieniny  or  doing  in  tht  contrary  should  cease  and  determine, 
the  fencing  clauses  would  have  been  perfect,— the  Lord  Ordi- 
nary cannot  think,  that  because  the  resolutive  bears  the  ad- 
ditional terms,  'iu  the  contrary  of  any  of  the  daunt  or  eondilioni 
of  this  present  taUUe,'  the  general  words  of  the  irritant  clause 
are  thereby  to  be  rendered  less  comprehensive  In  their  scope 
and  operation." 

The  pursuer  reclaimed. 

Lord  Juitict  Clerk. -  -There  is  no  room  for  doubt  In  this  case. 
What  difference  is  there  between  ths  terms  mad  here  and  the 
ordinary  expression  "  contravene  In  the  premises?*'  I  avoid 
all  enquiry  into  the  intention  of  the  entailer.  We  must  just, 
as  Lord  Cowan  says,  take  the  lair  grammatical  construction  of 
the  deed. 

The  Court  adhered. 

Lord  Ordinary,  Cowan. — Act.  Marshall,  Hector;  Hunter, 
Blnir  and  Cowan,  W.B.  Ayenti— AU.  Dean  of  Faculty  /Ander- 
serif,  Boss)  A.  J.  Russell,  U.S.  Agent.— R  Ckrk  — (YV.G.T.) 

lith  February  1852. 
First  Division. 
No.  14G. — William  Nathaniel  Forbes  and  Manda- 
tory, Petitioner!,  v.  Gordon  Forbes,  Betpondtnt. 
Judicial  Factor — Foreign — Process — Trust — The  tnutca  or  a 
fruit  ettalt  which  eantitted  partly  of  rtal  and  perianal  property  in 
England,  and  partly  of  heritage  in  Scotland,  having  disagreed  at 
to  the  count  of  procedure  to  be  adopted  in  carrying  out  tie  tmtt, 
ant  application  having  been  made  to  tht   Court  of  Chancery  in 
England  to  haul  the  trutt-eitatt  adminittrred  ander  the  authority 
of  that  Court — CirtumtUmctt  in  which   tht  Court  appointed  a 
judicial  facte*  far  the  management  of  the  eitate  in  Scotland,  with 
poser  to  tarry  out  thepwrpoiei  of  the  tnut. 

General  Forbes  of  Auchernach  and  Dunnottar  died 
in  August  1851, 

Previous  to  his  death,  he  had  executed  strict  entiils 
of  his  two  estates,  but  reserving  power  to  revoke. 

The  deceased,  was  infeft  under  the  entail  in  Ancher- 
nach, but  not  in  Dunnottar. 

General  Forbes  left  a  deed  of  settlement,  dated  8th 
January  1840,  by  which  he  disponed  "his  whole  real 
and  personal  estate,  iu  whatever  part  of  the  world  situ- 
ated," to  five  persons  s  trustees,  of  whom  the  petitioner 
William  Nathaniel  Forbes,  and  the  respondent  Gordon 
Forbes,  were  two. 


1853.] 


IN  THE  COUBT  OF  SESSION,  Ac. 


The  purposes  of  the  trust  were — 1 .  Payment  of  debts 
iud  special  legacies.  2.  Payment  of  provisions  to  the 
truster's  widow.  3.  Payment  to  the  petitioner  Wil- 
liam Nathaniel  Forbes  of  an  adequate  allowance  for 
maintenance  until  he  should  attain  the  age  of  23 
yean.  4.  After  accomplishing  the  other  purposes  of 
tbe  trust,  the  trustees  were  to  lay  out  the  whole  move- 
able property,  as  accumulated,  in  the  purchase  of  lands, 
to  be  entailed  in  favour  of  the  heirs-male,  whom  failing, 
of  the  heirs-female  of  the  truster's  body,  whom  railing, 
to  the  petitioner  William  Nathaniel  Forbes,  and  the 
heira  of  their  bodies  respectively,  "  whom  failing,  the  said 
Gordon  Forbes,  the  truster's  cousin."  5.  The  deed  also 
contained  a  declaration  of  the  truster's  wish  and  desire 
that  the  trustees  should,  as  soon  as  convenient  after  his 
death,  make  up  complete  titles  to  his  estates  of  Aucher- 
aich  and  Dnnnottar,  and  strictly  entail  the  same  aooord- 
mg  to  his  intentions,  as  expressed  by  bis  trust-deed. 
1W  deed  also  contained  the  following  clause: — 

"And  farther,  with  power  to  the  said  trustees,  in  caae  of  the 
resignation  or  death  of  any  of  their  number,  (the  said  trustees, 
cr  in;  of  them,  being  at  liberty  to  resign,  and  be  discharged 
of  ill  farther  responsibility  at  any  time  during  the  trust),  to 
nominate  and  appoint,  by  a  writing  under  their  hands,  aa  the; 
are  tieiebj  specially  taken  bound  forthwith  to  do,  so  as  to  fill 
Dp  the  places  of  the  co-tnntecs  who  have  resigned  or  died, 
am  peraon  or  persons  the;  shall  judge  fit  and  proper  to  be  a 
trntre  or  trustees  for  the  purposes  herein  mentioned,  along 
with  them  or  after  their  decease,  but  so  as  in  no  case  to  ex- 
cted  the  original  number  of  trustees  as  fixed  by  me  in  this 
deed:  And!  hereby  declare,  that  the  person  or  persons  so  to 
t*  appointed,  shall  have  the  same  powers  of  acting  in  every 
put  of  this  trust,  as  the  trustees  herein  named  Lave,  or  as  If 
Utt  person  or  persons  so  to  be  appointed  were  herein  named 
andderigned  by  me  as  trustees:  And  I  hereby  declare,  that 
>  mijiiritj  of  the  accepting  and  surviving  and  acting  trustees 
for  the  time  shall  be  a  quorum,  and  aveiy  act  and  deed  done 
bj  such  quorum  shall  be  as  valid  and  effectual  as  if  done  by 
hj  my  whole  trustees." 

Three  of  the  trustees  predeceased  General  Forbes. 
Id  his  repositories  was  found  a  letter  dated  23d  March 
1£49,  at  which  period  only  two  of  the  trustees  had  died, 
addressed  to  the  survivors,  in  which  the  deceased  de- 

"  It  is  my  desire  and  wish,  that  you  should,  upon  accepting 
the  office  of  trustees  and  executors  uuder  my  disposition  and 
dreduf  settlement,  nominate  and  appoint  Arthur  James  Lewis, 
E«q,  barrister,  Loudon,  and  Mr.  Andrew  Hurray,  advocate, 
Aberdeen,  my  agent  there,  to  be  trustees  and  executors  along 
■ith  you  uuder  my  said  disposition  and  deed  of  settlement, 
tu  (he  purpose  of  acting  and  co-  operating  with  you  In  carry- 
ing out  my  intentions  in  regard  to  my  means  and  estate,  as 
rxprnud  in  the  said  deed  and  codicils,  and  with  like  powers 
u  are  conferred  on  you  thereby." 

1  "he  present  was  a  petition  presented  in  name  of  Wil- 
liam Nathaniel  Forbes.  It  set  forth  the  circumstances 
stove  narrated,  and  proceeded  to  the  effect,  that  the 
petitioner,  the  first  beneficiary  under  the  trust,  had 
attained  the  age  of  twenty-three  years  before  his 
father's  death;  that  both  he  and  Gordon  Forbes  had 
accepted  the  trust,  but  that,  unfortunately,  they  had 
differed  as  to  the  course  of  conduct  and  management  to 
be  pursued;  that  the  petitioner  had  been  advised  by 
eminent  counsel,  as  well  in  England  as  in  Scotland,  that 
he  and  his  co-trustee  had  not  the  power  to  assume  new 
trustees,  and  that,  at  any  rate,  there  was  no  necessity  for 
running  any  risk  in  the  matter;  that  Gordon  Forbes,  on 
the  other  hand,  insisted  that  other  trustees  must  be  as- 
sumed, and,  in  the  meantime,  refused  to  concur  in  making 
up  the  titles  to  General  Forbes'  landed  estates,  and  tak- 


ing the  other  necessary  measures  for  vesting  them  in  tho 
petitioner  in  terms  of  the  statute 

The  petitioner  accordingly  prayed  the  Court  to  ap- 
point a — 

"judicial  factor  on  the  trust-estate  of  tbe  said  deceased  Lieuten- 
ant-Ueneral  Nathaniel  Forbes,  with  power  to  enter  upon,  and 
assume  the  management  of  the  same,  so  far  at  least  as  situated 
within  Scotland,  and  to  execute  the  purposes  of  the  trust  there- 
snout,  as  contained  In  his  deed  of  settlement,  and  with  all 
usual  powers, — be  finding  caution  before  extract.  In  common 

Answers  were  lodged  by  Gordon  Forbes,  in  which  he 
stated, — 

That  he  waa,  and  always  bad  been,  desirous  to  carry  out  the 
Intentions  of  the  truster,  but  he  was  advised  that,  under  the 
trust-deed,  the  surviving  trustees  were  bound  to  assume  new 
trustees,  and  were  empowered  so  to  do.  If  the  petitioner  was 
otherwise  advised,  the  point  might  easily  be  settled  by  a  lodg- 
ment In  the  Court  either  of  Chancery  or  of  Session.  There 
waa  this  farther  difficulty  in  regard  to  the  appointment  of  a 
judicial  factor,  that  tbe  petitioner  had  filed  a  bill  in  the  Court 
of  Chancery  in  England,  to  have  the  purposes  of  the  trust  car- 
ried into  execution  under  the  direction  of  that  Court,  and  to 
appoint  a  person  In  the  meantime  to  receive  the  rents  and  in- 
terest of  the  trust-estate,  and  "  to  collect  and  get  in  tbe  trus- 
ter's outHtandicg  personal  estate."  The  whole  trust  being  thus 
under  the  administration  of  tbe  Court  of  Chancery,  how  could 
the  petitioner  ask  for  the  appointment  of  a  judicial  motor  on 
any  part  of  it  t  The  respondent,  with  a  view  to  having  the 
trust  carried  on  in  accordance  with  the  truster's  intentions,  had 
applied  to  the  Court  ofCliancery  to  appoint  additional  trustees. 
If  this  wore  done,  all  difficulty  would  be  obviated,  and  tho 
petition,  it  was  understood,  would  shortly  be  heard.  In  tho 
meantime,  there  waa  nothing  In  the  management  of  the  Scotch 
estates  requiring  the  immediate  appointment  of  a  judicial 
factor,  and  no  loss  or  inconvenience  could  result  from  a  short 
delay  In  completing  the  title  of  the  trustees,  till  their  powers 
were  properly  ascertained. 


The  petitioner  pleaded — The  respondent's  argument 
just  this,  that  before  doing  anything,  he  was  bound 


responds 
tnything, 
first  to  try  the  question  as  to  the  assumption  of  additional 
trustees,  either  by  declarator,  or  by  some  action  in  the 
English  courts.  Such  proceedings  might  occupy  years, 
and  in  the  meantime  the  interests  of  the  petitioner  and 
his  family  might  suffer  seriously.  The  petitioner  was 
the  only  party  who,  as  matters  stood,  had  a  beneficial 
interest  in  the  trust,  for  the  respondent  was  called  to  the 
succession  only  on  failure  of  the  petitioner  and  bis  heirs. 
Lord  Jutdet-Qemral. — These  parties  no  doubt  may  differ  as 
to  tbe  selection  of  additional  trustees,  but  I  do  not  see  on  what 
ground  they  can  refuse,  jointly,  and  at  once,  to  perform  tbe 
duty  which  is  imposed  on  them  by  the  trust-deed,  which  is, 
to  make  up  the  titles  to  the  heritable  estate,  and  to  execute 
the  other  directions  as  to  investing  funds,  and  entailing  the 
whole  property.  If  one  of  the  trustees  persists  In  refusing  to 
do  this,  I  for  one  am  quite  clear  as  to  the  power  of  the  Court 
to  appoint  a  judicial  factor  to  have  this  carried  out  When 
we  have  appointed  a  factor,  he  will  be  directed  by  our  autho- 
rity to  do  whatever  is  necessary  for  the  interests  of  both  par. 
tii  b — for  the  interest  of  the  petitioner,  who  is  most  materially 
concerned,  that  he  may  be  enabled  to  make  provision  for  his 
wife  and  family — and  also  for  the  interest  of  Mr.  Gordon  For- 
bi-s,  whatever  that  may  be.  It  sacnis  to  me  extraordinary,  if 
Mr.  Gordon  Forbes  Is  really  desirous  of  carrying  out  the  inten- 
tions of  tbe  truster,  and  only  doubts  tbe  power  to  assume  new 
trustees,  that  be  should  object  to  tbe  appointment  of  a  judicial 
factor.  No  doubt  a  hill  has  been  filed  in  Chancery,  but  that 
can  only  apply  to  the  funds  within  the  jurisdiction  of  that 
Court.  It  cannot  apply  to  tbe  management  of  the  Scotch 
estates,  or  the  collection  of  the  Scotch  funds,  If  there  are  any. 
If  there  are  no  such  funds,  as  sseins  to  be  maintained,  then,  of 
course,  there  is  nothing  to  be  done  In  Scotland  but  to  make  up 
titles.  And  why  apply  to  Chancery  for  that  t  If  both  parties 
are  really  desirous  of  giving  effect  to  the  settlement,  all  they 
hare  to  do  is  to  withdraw  the  bill  from  Chancery.    The  flat  of 
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Chancery  cannot  of  course  extend  beyond  England,  and  the 

funds  have  only  to  be  collected  and  applied  as  soon  as  possible 
In  the  purchase  of  lands  to  l<e  entailed.  There  is  no  reason 
why  the  petitioner,  because  Mr.  Gordon  Forbes  will  not  con- 
cur in  this  thing  and  the  other,  is  to  be  impeded  in  the  mak- 
ing up  of  his  titles.  I  think  a  factor  ought  to  ho  appointed, 
uuU-tts  the  resjiondent  states  at  once  that  he  will  concur  in 
making  up  the  titles. 

Lord  Fullerlon. — The  proper  course  seems  to  me  to  be,  to  ap- 
point a  judicial  factor,  and  to  limit  his  powers  exclusively  to 
the  heritable  estate  in  Scotland. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor: — 

"  Appoint  the  said  Donald  Lindsay  to  be  judicial  factor  on 
that  part  of  the  trust-estate  of  the  said  deceased  Li  en  ten  an  t- 
Qeneral  Nathaniel  Forbes,  which  consists  of  lands  or  other 
heritable  properly  within  Scotland,  with  the  usual  powers,  and 
with  power  to  make  up  titles  thereto  forthwith,  and  grant  and 
complete  entails  thereof,  in  terms  of  the  trust-deed,  he  finding 
caution  before  extract" 

Act.  Inglis,  Hacfarlane;  W.  N.  Fraser,  W.H.  Agent— Alt. 
Uackemrle ;  Walter  DutbJe,  W.S.  Agent.— L.  Clerk.— (W.Q.T.) 

iith  February  1852. 

FlB«T  Dl  V  M I03C. 

No.  147.— Blair's  Trustees,  Petitioner*. 
Railway— Lands  Clauses  Act-   -Statute,  8  Vict  c  19,  §  67  — 
Where  pa'  I  of  landi  held  in  trad  for  the  endoamsnt  of  a  tchool, 
vat    taken    by  a   railway   company  /or  the   purpom   of  their 
riitvay — Cirtumtlemcet  in  tchieh,  the  money  contigiud  in  raped 
of  the  land  totem,  mm  atl-notd,  wider  §  67  of  Ms  Land's  Clautet  Ami, 
to  be  applied  to  the  rebuilding  of  a  houtt  on  the  trmtt-ettalt. 
By  the  Lands  Clauses  Consolidation  (Scotland)  Act, 
8  Viet.  o.  19,  it  is  provided,  §  67 — 
That  purchase-money  or  compensation  payable  In  respect  of 
land  taken  by  a  railway  company  from  persons  not  entitled 
to  sell  or  convey  such  land,  shall  be  applied,  under  the  autho- 
rity of  the  Court,  to  some  one  or  more  of  the  following  pur- 
poses— vis.  in  the  "  purchase  or  redemption  of  the  land-tax, 
or  the  discbarge  of  any  debt  or  incumbrance  affecting  the  land 
in  respect  of  which  such  money  shall  have  been  paid,  or  affect- 
ing other  lands  settled  therewith  on  the  same  heirs,  or  for  the 
same  trusts  or  purposes,  or  affecting  succeeding  heirs  of  entail 
in  any  inch  lands,  whether  Imposed  and  constituted  by  the 
entailer,  or  in  virtue  of  powers  given  by  the  entail,  or  in  virtue 
of  powers  conferred  by  act  of  parliament,  in  the  purchase  of 
other  lands,  to  be  conveyed,  limited,  and  settled  upon  the 
same  heirs,  and  the  like  trusts  and  purposes,  and  in  the  same 
manner  aa  the  lands  In  respect  of  which  such  money  shall  have 
been  "paid,  stood  settled ;"  or,  in  case  of  money  taken  for  build- 
ings, "  in  such  manner  aa  the  said  Court  shall  direct" 

The  late  Charles  Baird  of  Longhonse  died  in  1831, 
leaving  a  trust-deed,  by  which  he  conveyed  to  the  pur- 
suers  the  lands  of  Longhouse,  and  also  his  whole  per- 
sonal means  and  estate,  "  for  the  purpose  of  founding 
and  endowing  a  free  school  in  the  parish  of  Galston.' 
The  trustees  were  directed  to  lay  ont  the  moveable  estate 
in  the  purchase  of  land:  and  were  farther  directed,  that 
"  if  at  any  time  there  shall  be  an  accumulation  of  funds, 
such  accumulation  shall  be  vested  in  lands,  or  lent  out 
at  interest  on  undoubted  security,  as  may  appear  to  the 
trustees  most  advisable  at  the  time."  The  trustees  were 
prohibited  from  selling  any  part  of  the  lands  of  Long* 
house,  but  were  empowered  to  feu  them  "  if  it  shall  be 
found  advisable  or  for  the  evident  interest  of  the  trust." 
The  trustees  were  to  "  retain,  hold,  and  manage  the  trust 
in  the  most  prudent  manner,  until  the  trust  shall  pro- 
duce a  free  yearly  permanent  income  of  £200  sterling, 
and  all  charges  of  management,"  when  the  charity  was 
to  be  put  into  operation. 
In  1840,  the  estate  having  accumulated  to  the  amount 


specified,  the  trustees  erected  a  sohoolhouse  and  school- 
master's house,  and  the  charity  was  put  into  operation. 

The  Glasgow  and  South-Western  Railway  having  been 
carried  through  a  part  of  the  lands  belonging  to  the 
trustees,  the  purchase-money  and  compensation  to  be 
paid  by  the  railway  company  were  fixed  by  arbitration, 
in  terms  of  the  Lands  Clauses  Consolidation  (Scotland' 
Act  1845,  at  £494:18:8,  which  sum  was  consigned  Id 
the  National  Bank  of  Scotland,  in  terms  of  the  act. 

The  present  was  a  petition,  under  the  same  act,  for 
authority  to  apply  part  of  the  sum  consigned  in  the  pur- 
chase of  a  lot  of  ground  adjoining  the  schoolhonse,  and 
the  remainder,  amounting  to  £225,  in  the  rebuilding  of 
a  house  on  the  lands  of  Longhouse,  which  had  become 
ruinous. 

Under  a  remit  from  the  Lord  Ordinary,  it  was  report- 
ed that  it  would  be  for  the  benefit  of  the  trust  to  apply 
the  consigned  money  as  proposed,  reserving  for  the  etm- 
sideration  of  the  Court,  whether  the  rebuilding  of  the 
ruinous  boose  fell  within  the  purposes  enumerated  in  §  67 
of  the  act,  towards  which  the  Court  were  empowered  to 
authorize  the  application  of  purchase  and  compensation 
money. 

The  Lord  Ordinary  reported  the  case  with  the  follow- 
ing— 

"  Note  — The  Lord  Ordinary  is  of  opinion  that  the  proposed 
application  of  tbe  consigned  money,  in  so  far  as  reftardi  (be 
rebuilding  of  the  bouse  mentioned  in  the  petition,  requires  U> 
be  specially  mentioned  to  the  Court  for  their  disposal;  sod 
the  petitioners  themselves  desire  this  course,  and  have  with 
that  view  already  printed  tbe  report" 

Brvee  for  petitioners — There  could  be  no  doubt  that 
tbe  purpose  to  which  it  was  proposed  to  apply  the  ba- 
lance of  the  consigned  money,  was  one  beneficial  to  tbe 
estate.  The  increase  of  revenue  which  would  result  from 
rebuilding  the  house,  was  estimated  at  £16,  which  was 
at  the  rate  of  upwards  of  7  per  cent,  on  the  capital  to  be 
sunk ;  and  although  tbe  trustees  no  doubt  possessed  other 
funds  which  might  be  applied  to  the  same  purpose,  yet 
these  were  invested  on  engible  heritable  securities,  which 
it  would  be  objectionable  to  call  up.  Thus  the  onlj 
question  was,  whether  the  proposed  application  of  the 
money  was  competent  in  terms  of  ihe  statute. 

The  Court  authorised  the  application  of  the  sum  con- 
signed, as  craved. 

Lord  Ordinary,  Cowan. — Art.  Bruce  ;  A.  and  A.  Campbell 
W.U.  Agent*.— L.  Clark.— { W.Q.T.) 

lUh  Ftbntary  1852. 
Fnut  Division. 

No.  148. — Thb  Caledonian  and  Dux  bartons  him 
Junction  Railway  Company,  Pursuers,  t>.  Hukphket 
Ewnra  Crto,  Defender. 

Railway — Issne — Jury  Cause — In  an  action  at  the  inttante  of  * 
raiUcay  company,  for  payment  of  colli,  againet  cm  alleged  than. 
holdtft—tht  defender  having  pleaded  thai  the  thorn  were,  at  (V 
pwjuere  knea,  the  property  if  a  company  of  lehich  la  had  mo 
been  a  director,  and  had  been  regittercd  in  hit  noma  merely  for  «- 
hoof  of  that  company. — the  Court  rrfaeed  a  counter  tame  to  !*< 
defender,  a*  to  mhethtr  he  wot  merely  a  nominal  holder,— and  mm 
Ihe  tern  to  trial  m  em  Hem  at  to  tthether  he  «u  holder  of  Ot 
tharet,  and  was  due  the  colli. 
This  was  an  action  for  payment  of  calls. 
The  pursuers  stated,  that  the  defender  "  is  the  holder 

of  2G5  shares"  of  their  stock  ;  that  he  had  in  all  respect* 

acted  as  the  owner;  and  that  his  name  was,  by  his  or- 
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tiers,  or  at  least  without  objection  on  his  part,  entered 
in  their  register  as  Each. 

The  defender  stated,  that  he  was  at  one  time  a  direc- 
tor of  the  Caledonian  Railway  Company  •  that  while  he 
held  that  office,  an  agreement  was  entered  into  by  which 
the  Caledonian  Company  purchased  a  certain  amount  of 
the  pursuers'  stock,  which  was  registered  in  equal  shares 
in  the  names  of  the  then  directors ;  that  the  shares  in 
which  the  calls  sued  for  had  been  made,  were  so  entered 
in  his  name  with  the  foil  knowledge  of  the  pursuers ; 
and  that  they  were  the  property  of  the  Caledonian  Com- 
pany, and  not  of  the  defender. 

And  he  pleaded,  that  he  was  not  liable  for  the  calls 
sued  for,  in  respect  he  never  owned  or  was  entitled  to 
the  shares. 

The  pursuers  proposed  the  following  issue : — ■ 

"  Whether,  on  the  9th  or  Angrurt  1848,  the  said  Humphrey 
Ewin;  Crum  was  the  holder  of  266  shares  of  the  Caledonian 
and  Dumbartonshire  Junction  Railway  Company,  and  Is  in- 
debted and  resting- owing  to  the  pursuers  in  the  sum  of 
£6152 :  10a  sterling,  ln-inp  the  amount  of  a  second  call  of  £2 :  10a. 
per  share  on  the  said  265  share*,  with  Interest  thereon  from 
Ut  October  1649,  or  any  part  thereof  f" 

The  defender  proposed  the  following  counter  issue: — 

"  Wluthcr  the  defender,  with  the  knowledge  and  acquies- 
cence of  the  pursuers,  became  the  nominal  holder  of  the  said 
shares,  on  tbe  footing  and  understanding  that  the  same  were 
the  property  of  the  Caledonian  Rail  way  Company  1 " 

The  Lord  Ordinary  reported  the  case,  and  issued  the 
following — 

"  Note. — The  defences  stated  to  this  action  for  payment  of 
alls,  m'ue  an  important  question  affecting  the  character  la 
xhit'h  the  defender  became,  and  continues  to  he,  the  holder  or 
owner  of  shares  in  tho  pursuers'  cotppany. 

■  An  issue  bas  been  lodged  for  the  pursuers  by  appointment 
of  the  Lord  Ordinary,  sufficient,  as  they  maintain,  for  the  trial 
of  the  whole  relevant  matter  under  the  summons  and  record. 
That  issue  is  expressed  in  the  terms  usually  adopted  In  actions 
fur  payment  of  calls,  and  upon  its  sufficiency  for  the  trial  of 
the  cause,  the  parties  were  heard  before  the  Lord  Ordinary. 
In  the  course  of  the  debate,  a  counter  issue  was  proposed  on 
the  part  of  the  defender,  which,  it  was  maintained  by  him, 
oujjlit  to  be  granted,  so  as  to  cover  the  defence  founded  on  his 
beneficiary  character,  and  his  n  on -liability  individually  for  tha 
calls  on  the  shares  of  which,  a  facie  ot  the  register,  he  Is  merely 
nominal  owner.  That  proposed  issue  will  also  bo  before  tbe 
Cuurt;  and  tha  point  to  be  determined  substantially  Is,  whe- 
ther the  defender  be  entitled  to  hare  a  counter  Issue  framed 
In  the  terms  proposed,  or  In  similar  terms. 

"  The  Lord  Ordinary  la  inclined  to  think  that  the  matter  of 
the  proposed  counter  issue  is  relevant,  and  that  a  special  issue 
is  necessary  In  order  that  such  relevant  matter  be  competently 
tried,  the  question  depends  on  the  effect  of  ths  provisions 
contained  in  the  Companies  Clauses  Act  relative  to  tbe  liabi- 
lities of  shareholders  whose  names  appear  on  the  register,  and 
upon  the  peculiarity  of  tbe  circumstances  in  wbtch  the  defen. 
der.  and  other  parties  in  the  same  situation,  were  induced  to 
become  holders  of  shares  In  this  undertaking.  These  points 
Here  not  fully  argued  at  the  debate,  and  the  Lord  Ordinary 
may  not  have  fully  appreciated  the  grounds  on  which  the 
counter  issue  is  resisted  by  the  pursuers.  The  discussion  neces- 
sa'iW  has  regard  to  adjustment  of  the  terms  of  the  Issue;  and 
parties  not  being  agreed,  the  Ciuse  falls  to  be  reported,  under 
the  recent  statute,  to  the  Inner  House. 

"There  Is  a  proliminary  question  which  may  require  the 
consideration  of  the  Court,  affecting  not  the  form  of  procedure 
merely,  but  tbe  substance  of  the  defence  mainly  relied  on.  It 
is,  how  far  tbe  defender  can  maintain  that  he  is  merely  nomi- 
nal holder  of  these  shares  for  behoof  of  the  Caledonian  Bail- 
way  Company,  tho  real  holders,  without  that  company  being 
called  for  their  interest,  in  an  action  of  relief  at  the  defender's 
instance.  Tbe  answer  made  to  this  is,  that  whether  the  Cale- 
dnointt  Company  can  be  subjected  or  not  for  the  calls.  In  ques- 
liou,  is  Immaterial,  inasmuch  as,  although  no  liability,  attach 


Ibg  to  attach  liability  for  the  calls  on  the  defender.  Unless, 
however,  the  defender  be  willing  to  have  the  case  decided 
upon  this  last  footing,  it  may  be  thought  a  proper  step,  before 
farther  procedure,  that  the  Caledonian  Company  be  allied  by 
him  in  an  action  of  relief,  so  that  the  whole  parties  interested 
in  the  discussion  may  be  before  tho  Court." 

The  pursuers  pleaded — There  was  no  necessity  for  the 
counter  issue.  The  sole  question  was,  whether  or  not 
the  defender  was  holder  of  the  shares ;  and  if  the  defen- 
der's case  was,  that  he  was  not  the  holder,  that  plea 
would  be  quite  open  to  him  under  the  pursuers'  issue. 

Counter  issue  disa  tlowed,  and  pursuers'  wsue  approved  of. 

Lord  Ordinary,  Cowan.— Att.  Inglte,  H.  C  Campbell ;  Thomas 
Bprot,  W.B.  Agent— Ait.  SoL  Gun.  (Deas),  Young ;  Patrick 
Graham,  W.9.  Agent.— L.  Clerk.-    (W.O.T.) 

14th  February  1852. 
Fibst  Division. 
No.  149. — The  Caledonian  and  Dumbartonbhirb 
Junction  Railway  Company,  Pursuen,  v.  William 
Loceh art  and  others,  Defenders. 
Diligence — Railway — Jury  Cause — In  an  action  at  the  instance  of 
a  railway  company, /or  payment  of  ealU,  the  defender  tinted — 1. 
thai  he  mo*  not  a  iharehulder  ;  and,  2.  that  the  partuert'  regit- 
ter,  in  toAicA  it  mis  alleged  he  mat  entered  at  a  thareholder,  wot 
notduly  aathentioatedin  terms  of  the  LandiClauta  Act.  There, 
card  hosing  been  doted,  and  timet  lodged  for  the  pursuers,  the  de- 
fender erased  that,  before  approving  of  ittvet,  he  thould  be  allowed 
a  diligence  for  the  recovery  of  documents  tending  to  inttruet  hit 
averments  of  non  authentication  of  the  regitter,  inatmueh  at,  on 
hit  proving  thtte  averments,  the  action  would  he  excluded  without 
the  necessity  for  a  trial — Diligence  refuted,  and  the  defender  ap- 
pointed to  lodge  tueh  counter  issue  at  he  ntight  consider  to  be  re- 
quired by  ths  nature  of  hit  defence. 

This  was  an  action  against  three  individuals  for  pay- 
ment of  calls  made  on  the  shareholders  of  the  pursuers' 
company  in  July  1847  and  August  1848. 

The  pursuers  stated,  that  they  were  incorporated  by 
two  statutes  passed  in  1846  and  1847,  with  which  the 
Companies  Clauses  Act  was  incorporated ;  that  "  the 
defender  Lookhart,  who  is  described  in  the  register  of 
shareholders,  and  shareholders'  address-book,  of  the 
Caledonian  and  Dumbartonshire  Junction  Railway 
Company,  as  '  William  Lockhart,  of  Milton  Lockhart, 
Member  of  Parliament,  Caledonian  Railway  Company's 
Office,  Edinburgh,'  is  the  holder  of  265  shares  of  the 
company." 

The  same  statement  was  made  with  regard  to  the  two 
other  defenders. 

The  pursuers  further  stated,  that  the  defenders  had 
all  along  acted  as  owners  of  the  shares  held  by  thew ; 
that  they  ordered  them  to  be  registered,  or,  at  any  rate, 
did  not  disapprove  of  their  being  registered,  in  their 
names;  and  that  their  names  still  stood  on  the  pursuers' 
register  as  shareholders. 

And  they  pleaded,  that,  in  the  circumstances,  an  action 
bad  accrued  to  the  pursuers,  by  virtue  of  their  statutes  of 
incorporation,  for  payment  of  the  calls. 

The  defenders  stated,  that  they  were  at  one  time 
directors  of  the  Caledonian  Railway  Company;  that 
while  they  held  that  office,  an  agreement  was  entered 
into  by  the  Caledonian  Company  with  the  pursuers, 
tinder  which  the  former  made  large  purchases  of  the  pur 
Boers'  stock,  the  shares  so  purchased  being  authorized  by 
the  Caledonian  Company  to  be  registered  in  equal  por- 
tions in  name  of  the  then  directors;  .but  it  Was  all  along 
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known  to  the  pursuers,  that  the;  were  the  property 
solely  of  the  Caledonian  Company. 

The  defenders  further  stated — 

"SM.21.  The  shares  libelled  on  have  Dot  been  duly  or  effec- 
tually registered  by  the  pursuers'  company  as  belonging  to 
the  defenders  or  any  other  party ;  and,  bo  far  aa  regards  these 
shares,  the  pureuers  have  no  register  that  is  not  fabricated  and 
false,  defective,  irregular  and  ini probative,  both  under  the 
statutes  and  otherwise." 

In  reference  to  this  averment,  the  defenders  stated, 
articles  22  to  25,  that  the  docquets  and  seals  appended 
to  the  half-yearly  meetings,  contained  in  the  pursuers' 
register,  were  not  affixed  at  the  date  at  which  they  bore 
to  be  so  affixed,  but  were  all  adhibited  of  an  after  date. 

And  they  pleaded — 1.  Non-liability,  in  respect  they 
were  not  shareholders.  2.  The  register  (bonded  on  by 
the  pursuers  being  fabricated  and  false,  un  authenticated 
in  terms  of  the  statute,  and  otherwise  improbative,  could 
not  support  the  action. 

The  record  having  been  closed,  the  pursuers  lodged 
an  issue, — whereupon  the  defenders  craved  a  diligence 
for  recovery  of  all  writings  tending  to  instruct  the  aver- 
ments in  articles  21  to  25  of  their  statement  offsets. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Having  heard  parties'  procurators  on  the  motion  of  the 
defenders  for  ■  diligence  to  recover  writings  in  terms  of  the 
specification,  and  having  considered  the  record  and  issUua  pro- 
posed for  the  pursuers  as  against  the  several  defenders,  re- 
fuses Raid  motion  foe  sfoM,  and  appoints  the  defenders  to  lodge 
such  counter  issue  or  issues  as  they  may  consider  to  be  re- 

r"  ed  by  the  nature  of  their  defence  to  the  action,  on  or  be- 
the  box-day  in  the  ensuing  recess. 

■'  Note, — The  record  in  this  case  has  been  closed.  It  is  an 
action  for  calls,  and  the  usual  and  proper  course  of  procedure 
is  to  have  issues  adjusted  for  the  trial  of  the  cause,  in  terms  of 
the  36th  section  of  the  statute.  The  pursuers  accordingly  have 
lodged  issues,  and  insist  upon  this  course  of  procedure  being 
followed.  They  are  met  on  the  part  of  the  defenders  with  a 
motion  for  recovery  of  written  document* — in  particular,  of 
the  company's  share  register  book,  and  other  relative  writings — 
In  terms  of  tbe  specification  No.  65  of  process.  The  question 
Is,  whether  there  are  peculiarities  in  this  case  entitling  the 
defenders  thus  to  interrupt  tbe  usual  progress  of  a  cause  which 
falls  to  be  tried  under  issues  adjusted  in  terms  to  comprehend 
all  relevant  matters  of  fact  stated  in  the  record,  ftinc  inde. 

"  The  record  being  closed,  it  cannot  be  alleged  that  the  dili- 
gence Is  requited  in  order  to  enable  the  parties  to  make  the 
allegations  on  which  their  pleas  In  defence  are  intended  to 
rest.  Neither  can  a  diligence  be  alleged  to  be  necessary  to- 
wards the  adjustment  of  any  iwue  which  the  defenders  may 
wish  to  proposi  for  the  trial  of  the  cause  on  their  part.  The 
averments  in  the  closed  record  can  form  the  only  materials 
from  which  such  issues  must  be  framed.  Assuming,  therefore, 
that  the  matters  of  fact  in  dispute  between  the  parties,  whether 
as  regards  tbe  demand  made  by  the  pursuers,  or  as  regards  the 
defences  by  which  the  demand  is  met.  fall  to  be  tried  in  usual 
cour.se,  under  issues  adjusted  for  the  purpose,  there  would  ob- 
viously be  no  propriety  iu  granting  a  diligence  for  recovery  of 
writings  at  this  stage  of  the  proceedings.  The  defenders,  how. 
ever,  nrge  that  the  allegations  In  tbe  record,  articles  21  to  25, 
both  inclusive,  of  their  statement  of  facta,  raise  pleas  of  a  nature 
to  exclude  the  pursuers'  action  altogether  ;  and  it  Is  contem- 
plated, assuming  the  diligence  to  be  granted  and  the  specified 
writings  recovered,  that  there  shall  be  a  debate  on  the  effect 
of  those  writings  in  barring  the  pursuers'  right  to  Insist  in  tbe 
action.  This  appears  to  the  Lord  Ordinary  to  be  an  Innova- 
tion on  the  established  procedure  followed  In  such  actions  as 
the  present,  and  calculated  to  create  great  delay  in  the  disposal 
of  the  pursuers'  claim  for  the  calls  In  question  undur  their  sta- 
tutes. Any  relevant  matter  In  defence,  depending  on  disputed 
facts,  ought  to  be  made  the  subject  of  separate  issues,  If  It  do 
not  resolve  into  a  mere  answer  to  what  is  embodied  in  the 

K  niters'  issue.    In  the  present  case,  tbe  averments  to  which 
e  defenders'  motion  for  a  diligence  particular!)'  applies,  be- 


ing allot  them  denied,  mnst  be  matter  of  proof;  and  this  pro- 
bation  must  be  allowed  to  both  parties,  and  cannot,  moreover, 
be  confined  to  written  documents,  but  must  embrace  parole 
proof  as  well.  Bupposing  the  defenders,  in  place  of  urging  the 
pleas  founded  on  ops  ezuptionii,  had  insisted  in  au  action  of 
reduction,  they  must  have  taken  an  issue  which  would  have 

Kne  to  trial  in  tbe  usual  course-  A  reduction  has  not  been 
aught,  and  may  not  be  necessary, — although  on  this  point 
the  Lord  Ordinary  does  not  express  any  opinion.  He  assumes 
the  averments  to  be  properly  stated  and  pleaded  in  the  record: 
but,  assuming  this,  must  not  the  same  course  be  followed  as  if 
a  process  of  reduction  had  been  instituted,  L  t.  the  averments 
be  made  tbe  subject  of  probation  on  the  defenders'  part  under 
a  separate  Issue  f  The  Lord  Ordinary  thinks  that  an  issue 
specially  directed  to  the  matter  of  those  averments  will  be  re- 
quired ;  but  if  not,  this  most  be  becanse,  under  the  compre- 
hensive terms  of  the  pursuers'  issue,  it  will  be  competent  fur 
the  defenders  to  lead  the  necessary  probation  of  those  aver- 
ments. Iu  this  view,  tbe  case  appears  to  the  Lord  Ordinary 
to  be  one  entirely  for  the  adjustment  of  issues  to  try  the  dis- 
putable matter  contained  In  this  closed  record  ;  and  be  thinki 
it  premature,  until  the  issues  are  adjusted,  to  grant  a  diligence, 
which  is  and  can  only  be  moved  fur  in  malum  prabationii." 

The  defenders  reclaimed,  and  pleaded — The  action 
was,  and  could  only  be,  laid  on  the  register.  If,  there- 
fore, the  register  was  invalid,  the  action  fell.  If  tbe 
diligence  now  craved  were  allowed,  the  defenders'  aver- 
ment that  the  register  was  not  duly  authenticated,  would 
at  once  be  instructed,  and  the  necessity  of  a  jury  trial 
obviated. 

The  pursuers  answered — The  ground  of  action  was, 
that  the  defenders  were  holders  of  stock.  If  that  fact 
were  denied,  the  case  must  go  to  a  jury.  If  the  register 
was  bad,  of  course  the  pursuers  could  not  round  on  it  as 
evidence  at  the  trial ;  hut  the  question  was  one  solely  of 
evidence,  whether  or  not  the  defenders  were  shareholders; 
and  the  question,  whether  or  not  the  registration  was 
valid,  was  altogether  irrelevant  in  answer  to  the  action. 

Lortf  Fullerton. — 1  agree  with  the  Lord  Ordinary.  I  see  no 
reason  why  tbe  case  should  not  go  on  in  the  usual  way. 

Lord  Cminghan*  concurred. 

Lord  Ivory. — I  agree.  I  do  not  say  that  the  diligence  is 
incompetent  at  this  stage,  but  it  is  what  the  party  asking  it 
points  at,  that  gives  significance  to  the  finding  of  the  Lord 
Ordinary,  for  tbe  object  is  clearly  the  interposing  an  obstacle 
in  tbe  way  of  trial-  I  might  have  granted  the  diligence  if  It 
had  not  been  disclosed  that  It  was  asked  fur  the  puipose  of 
defeating  the  trial  The  proper  way  of  meeting  tbe  pursuers' 
case,  Is  for  the  defenders  to  take  an  issue — if,  indeed,  that  is 
necessary — and  then  recover  what  documents  may  be  required 
for  tbe  trial. 

The  Lord  JuMtiat- General  declined. 

The  Court  adhered. 

Lord  Ordinary,  Cowan.-  -4rt.  Iiiglia,  N.  C.  Campbell;  Thomas 
Sprot.  W.S.  Agent.— AU.  Pyper;  Walker  and  Melville,  WJi 
Agent,.— W.  C  lerk.— (W.Q.T.) 


14th  February  1852. 
BaOOKD  DmsioB. 
No.  150. — Mrs.  Marion  Bl-tlek  or  Watxrstos,  Pur- 
suer, v.  James  Kibkpatbick.  and  others,  Defender,. 
Reclaiming  Note — Interlocutor  Final  by  Inadvertence — 

Statute  iaUeo.IJI.c-  161,  §  16. 
In  this  case,  the  Lord  Ordinary,  in  respect  of  the  de- 
fenders' failure  to  lodge  revised  answers,  reduced  and 
decerned  in  terms  of  the  libel.  This  interlocutor  was, 
by  inadvertence,  allowed  to  become  final.  On  a  reclaim- 
ing note  presented  under  the  16th  section  of  the  act 
48  Geo.  III.  e.  151,  tho  Court  did  not  repone  the  de- 
fender, but  remitted  to  the  Lord  Ordinary  to  do  so,  on 
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payment  of  the  expenses  previously  incurred  by  the  pur- 
suer in  the  action,  and  to  receive  the  revised  answers, 
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No.  151. — Andrew  Youno,  Petitioner,  v.  Daniel 
Collins  and  Pster  Feblt,  Respondent*. 
Judicial  Factor,  Recal  of — Mora — Joint  Adventure — Three 
partie*  mitred  into  a  joint  adventure  la  txtaitc  railway  contract*. 
On*  of  0>t  thru  joint  adventurer!  ami  after  the  completion 
of  tertian,  eontriutt,  and  whilt  on*  of  them  vat  itill  pending. 
A  large  balance  mat  due  by  the  railway  company  to  th*  joint 
adventurer*,  and  formed  lie  wbjeet  of  a  tubmiition  between  them 
and  the  company.  The  executor  of  the  dictated  partner  applied  for 
til  appointment  of  a  judicial  factor  to  manaot  the  mcatert  of  the 
joint  adventure,  irith  th*  view  to  a  tpeedy  uttlement  and  winding 
up.  No  allegation  of  fraud  or  intolveney  mat  mad*  againtt  the 
tunning  partner:  The  Court,  in  rttpett  of  delay,  granted  the 
application. 

This  wan  an  application  for  the  appointment  of  a  judi- 
cial factor  in  the  following  rjircunwtances: — 

Young,  Collins  and  Feeler,  entered  into  a  contract  of 
joint  adventure.  They  undertook  three  railway  con- 
tracts, two  of  which  were  completed  in  1850,  the  third 
being  still  pending  in  January  1851,  when  Young  died. 
A  submission  was  subsequently  entered  into,  between  the 
surviving  partners  and  the  railway  company,  as  to  the 
sum  doe  by  them  to  the  joint  adventure  in  respect  of  the 
contracts.  The  sum  claimed  from  the  railway  company 
was  upwards  of  £16,000. 

It  was  not  averred  by  the  petitioner  that  the  surviving 
partners  were  guilty  of  any  fraud,  or  vcrgentesad  tnopiam; 
but  the  grounds  of  the  application  were  generally,  that  no 
balance-sheets  had  been  exhibited  to  the  petitioner,  and 
that  there  woe  undue  delay  in  bringing  matters  to  a  final 
adjustment. 

The  prayer  of  the  application  was  as  follows: — 
"  To  appoint  the  said  Thomas  Martin,  or  any  other  person  jour 
Lordships  mar  think  fit,  to  be  Judicial  factor  on  the  estates  of 
the  said  company  of  Daniel  Collins,  Alexander  Young,  and 
Peter  Keely,  and  for  winding  up  the  affairs  of  that  company, 
with  power  to  realise  and  recover  the  haill  effects  of  the  com- 
pany, to  pay  all  debts  doe  by  the  company,  to  balance  the 
company's  booka,  adjust  the  accounts  of  tbe  partners  inter  *e, 
and  divide  the  residue  of  the  estates  among  the  two  surviving 
partners, and  the  petitioner  aa  executor  of  the  partner  deceased, 
according  to  their  respective  rights  and  Interests, — the  said 
factor  always  finding  caution  before  extract,  conform  to  act  of 
parliament  and  acts  of  sederunt ;  or  to  do  otherwise,"  ax. 

Answers  having  been  lodged,  the  case  was  put  ot  in 
the  snmmar  roll  of  to-day. 

Miliar  for  petitioner — The  partnership  having  been 
dissolved  by  the  death  of  Young,  it  subsists  now  merely 
for  the  purpose  of  winding  np.  The  mandate  under  which 
Collins  managed  the  aflairs  of  the  company,  consequently 
fell  by  Young's  death.  The  petitioner  says  that  £16,754 
are  due  by  the  railway  company  to  the  joint  adventure, 
and  to  one-third  of  that  sum  the  petitioner  is  entitled. 
[Lord  Jnttiee-Clrrk. — Your  case,  irrespective  of  details,  is,  that 
uo  settlement  has  been  made  with  yon.] 
No  balance-sheets  have  ever  been  furnished  to  the  peti- 

Oordon — It  is  quite  true  that  Collins  kept  tbe  books 
of  the  contracts  besides  those  relative  to  the  Dunferm- 
line contract.    The  books  referring  to  that  contract  were 


kept  by  Young.  As  to  the  allegation  of  delay  in  obtaining 
payment  from  the  railway  company,  the  respondents  are 
as  anxious  for  payment  as  the  petitioner  can  be:  and  tbe 
matter  is  now  before  an  arbiter  with  that  view.  The  appli- 
cation is  without  precedent.  There  are  three  partners;  one 
of  them  dies,  and  is  survived  by  the  other  two,  who  are 
both  solvent:  Are  the  two  surviving  partners  to  be  both 
deprived  of  the  management  of  the  company  aflairs,  on 
the  ground  that  there  is  some  claim  against  them  at  the 
instance  of  the  heir  of  the  predeceasing  partner  ? 
[Lord  Jitttice  Clerk. — We  have  appointed  a  judicial  factor  in 
such  cases  where  there  was  delay  In  making  a  settlement] 
The  respondents  are  doing  all  they  can  to  expedite  a 
settlement  of  the  accounts,  and  have  already  paid  the 
petitioner  £315  to  account.  Are  tho  respondents,  in 
such  circumstances,  to  be  ousted  of  the  management  of 
their  own  affairs  1 

[Lord  Midayn. — We  are  not  ousting  you  of  the  management ; 
the  management  in  over,  for  tbe  contracts  are  at  an  end.  The 
joint  concern  subsists  merely  for  the  purpose  of  winding  up.] 
Why  does  the  petitioner  not  join  in  the  submission? 
That  would  be  the  best  way  of  expediting  a  settlement. 

Dean  of  Faculty  for  petitioner — No  one  partner  could 
intromit  with  the  company  funds  in  the  way  done  by 
Collins,  except  by  mandate.  That  mandate  is  now  at 
an  end  by  the  death  of  Young.  These  parties  are  not 
in  a  situation  to  give  a  discharge.  They  cannot  work 
out  a  settlement  with  the  powers  of  winding-up  partners. 
This  consideration  is  alone  sufficient  to  justify  the  ap- 
pointment craved. 

Ingtit  in  reply — This  is  an  important  and  a  novel 
application.  A  proceeding  like  this,  in  these  circum- 
stances, has  never  before  been  seen.  It  is  admitted  that 
there  was  a  joint  adventure  among  these  three  parties 
for  the  execution  of  certain  railway  contracts.  In  the 
execution  of  the  contracts,  the  three  parties  were  jointly 
to  expend  their  skill,  their  money,  and  their  time.  While 
one  of  these  contracts  is  in  the  course  of  execution,  one 
of  the  parties  dies.  That  does  not  put  an  end  either 
to  the  contract  or  to  the  joint  adventure;  these  two 
things  still  subsist.  If  not,  under  what  authority  was 
one  of  the  contracts  completed  in  August  1851?  For 
it  is  averred,  and,  if  necessary,  offered  to  be  proved,  that 
that  contract  was  carried  on  till  that  month  by  the  two 
surviving  contractors.  It  is  not  for  Young  to  say  that 
that  contract  was  not  carried  on  under  the  contract  of 
joint  adventure,  and  the  authority  thence  derived.  The 
work  being  at  an  end,  bow  do  these  parties  stand?  This 
is  not  an  ordinary  contract  of  copartnery.  No  debts  are 
due  to  the  concern  except  the  debt  due  by  the  railway 
company.  The  only  thing  the  joint  adventurers  could  re- 
cover under  their  contract,  was  the  contract  price.  Their 
assets  consisted  entirely  of  their  claim  against  the  com- 
pany, with  the  exception  of  their  tools,  &c.  What  is  the 
judicial  factor  to  do  when  he  is  appointed  ?  He  will 
take  our  place  in  the  submission  :  He  will  balance  tho 
books:  He  will  fix  the  shares  into  which  the  £16,000 
due  by  the  railway  are  to  be  divided : — But  where  is  there 
law  for  this  ?  The  only  competent  course  of  procedure  is 
by  a  count  and  reckoning.  To  appoint  a  judicial  fac- 
tor, is  just  to  force  the  parties  in  the  submission  to 
leave  to  the  judicial  factor's  decision  any  disputed  claim 
which  may  arise  in  winding  up.  The  proposed  step  is 
at  once  incompetent  and  inexpedient.  The  petitioner 
says  he  is  apprehensive  lest  the  money  should  get  into 
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Collins'  hands  without  security.  There  is  an  easy  way 
of  preventing  that.  Let  him  come  forward  as  a  party  in 
the  submission.  If  he  suspects  Collins'  honesty,  let  him 
take  ail  the  remedies  which  the  law  allows.  Let  him 
bring  his  action  of  count  and  reckoning,  and  arrest  on 
the  dependence  in  the  hands  of  the  railway  company, 
He  has  made  no  case  for  this  extraordinary  interposition 
of  the  Court  in  order  to  wind  up  the  affairs  of  the  con- 
cern. There  is  no  allegation  against  Collins,  either  of 
incapacity  or  insolvency.  The  practice  in  England  has 
been  referred  to  on  the  opposite  ride.  I  rather  think 
the  procedure  there  would  be,  not  to  appoint  a  receiver, 
but  to  institute  what  is  called  a  suit  of  accounting,  which 
is  analogous  to  a  count  and  reckoning. 

Lord  Jiutiat-Cltrk. — I  am  for  granting  this  application.  But 
I  am  nut  for  granting  it  to  the  full  extent  of  the  prayer  a* 
construed  by  Mr.  Inelis.  1  do  not  think  the  factor  ought  to 
have  the  power  to  divide  the  shares. 

These  three  parties  entered  into  various  contracts  with  ecr. 
tain  railway  companies.  They  had  lane  advances  to  make, 
and  tbey  have  large  payments  to  receive.  In  an  advanced 
stage  of  the  works,  and  after  the  completion  of  great  opera- 
tions, one  of  the  partners  dies.  The  works  are  taken  off  the 
hands  of  the  joint  adventurers,  as  to  one  of  the  contracts,  in 
November  I860.  Young  dies  In  January  1861,  and  Ms  repre- 
sentatives have  only  received  £816  in  two  payments.  He  de- 
nies that  any  balance  sheets  of  the  concern  were  ever  exhibited 
to  him.  Thev  do  not  exhibit  now  any  state  of  their  accounts. 
The  extra  advances  of  Collins  are  not  included  in  the  books ; 
and  yet  he  makes  larger  claims  for  personal  work, — a  very 
important  feature  in  this  case.  He  maintains  he  has  a  claim 
of  retention  over  Young's  share  of  the  debt  due  by  the  railway 
company,  and  that  as  remuneration  for  his  personal  services. 

No  thing  bas  been  done  towards  a  settlement  since  January 
1861.  Was  there  anything  to  prevent  the  arbitration  from 
being  entered  into  then  f  This  petitioner  is  entitled  to  a  share 
of  the  contract  price  after  the  expenses  and  outlay  are  ascer- 
tained. But  nothing  is  done  since  that  time  ;  and  yet  it  Is 
broadly  maintained,  that  these  respondents  are  entitled  to 
remain  in  possession  of  the  right  to  receive  this  money  from 
the  railway  company,  until  a  count  and  reckoning  is  brought. 

It  is  mid  that  the  petitioner  might  come  forward  andsiet 
himself  as  a  party  in  the  submissson.  But  is  it  expedient  for 
the  Interest  of  all  parties  that  this  should  be  doner  It  would 
probably  Involve  tbe  submission  in  endless  discussion  and 
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Is  there  anynoveltyln  this  proposal?  Tbe  contract  is  brought 
to  a  close,  on  which  the  surviving  partners  are  not  entitled  to 
an  exclusive  management  No  doubt  they  could  not  relist  a 
count  mid  reckoning.  But  why  should  this  petitioner  be  driven 
to  a  count  and  reckoning  to  secure  his  share  T  This  is  not  a 
novelty.  When  a  partner  dies,  and  questions  of  this  sort  are 
not  regulated  by  the  contract  of  copartnery,  the  authority  to 
collect  debts  does  not  subsist  in  the  survivors,  so  as  to  exclude 
tbe  interference  of  the  Court  by  the  appointment  of  a  judicial 
factor  where  there  has  been  delay. 

Lord  Medwyn. — I  entirely  concur,  more  especially  considering 
that  tbe  powers  of  tbe  judicial  factor  are  to  be  modified  in  the 
manner  proposed  by  your  Lordship.  This  man  died  in  1851. 
As  to  the  lights  of  these  contractors,  there  is  a  vast  deal  to 
settle,  a  g.  what  cash  paid  into  tbe  concern,  and  other  such 
matters.    These  remaining  parties  have  not  sufficient  sutho- 

Lord  Cociburn. — I  have  come  to  be  of  a  different  opinion. 

At  common  law,  wben  a  contract  of  copartnery  Is  dissolved 
by  the  death  of  a  partner,  the  right  to  wind  op  the  concern  is 
vested  in  the  surviving  partners. 

That  right  may  be  abused,  and  we  may  be  called  upon  to 
control  it  by  the  appointment  of  a  legal  winder  up.  But  for 
that  purpose  a  case  must  be  stated  and  proved.  Here  there  is 
nothing  alleged,  and  nothing  proved,  that  can  justify  such  an 
appointment.  The  delay  is  not  great ;  it  does  not  amount  to 
a  year.  One  of  the  contracts,  it  iaaaid,  wasstill  unfinished  laat 
August,  and  an  interim  payment  of  £315  to  the  petitioner  was 
admitted.  The  claim  of  the  copartners  against  the  railway 
company  Is  before  Mr.  Grainger ;  and,  considering  the  com- 


mon fate  of  snbmlalons  before  Mr.  Grainger  and  other  arbiters, 
the  delay  is  not  great.  I  observe  that  there  Is  no  allegation  of 
insolvency  or  of  fraud. 

Moreover,  these  respondents  have  no  interest  opposed  to  that 
of  tbe  applicant.  Their  lute  test  as  well  as  his  is  to  get  as  moth 
as  they  can  from  their  common  debtor,  tbe  railway  company. 
If  they  should  fall  in  their  duty,  there  are  many  remedies  whicli 
may  be  adopted  at  common  law.  Bnt  here  we  are  asked  to 
supersede  the  common  law  by  the  appointment  of  an  officer, 
and  the  sequestration  of  the  estate. 

It  may  be  that  such  an  application  is  not  absolutely  new. 
But  it  is  at  least  much  tainted  with  novelty.  It  is  not  bo  coin- 
mon  as  to  occur  at  once  to  tbe  mind  of  any  one  of  us  as  tbe 
proper  mode  of  dealing  with  such  a  case.  When  I  first  si 
the  papers,  I  was  much  astonished,  and  expected  a  statement 
of  fraud  to  bo  made  at  the  bar. .  But  though  it  is  new  now,  I 
daresay  it  will  not  be  a  novel  application  hereafter. 

In  short,  I  see  nothing  here  but  a  dissolved  copartnery,  and 
two  surviving  copartners.  I  do  not,  therefore,  see  any  ground 
na  for  the  appointment  of  a  judicial  factor. 
I  Murray. — There  are  here  two  points.  The  joint  ad  ven. 
mre  i* at  an  end,  and  one  of  the  pai  triers  is  dead.  Suppose  the 
adventure  was  at  an  end,  and  tliat  all  the  partners  were  alive, 
any  one  of  them  would  be  entitled  to  control  tbe  proceedings 
of  the  other  two.  Well,  he  is  dead,  and  here  is  his  executor. 
He  is  at  least  as  much  entitled  to  the  protection  of  the  Court 
in  forcing  the  other  partners  to  a  settlement,  as  the  deceased 
would  have  been. 

I  do  not  think  this  Is  a  can  for  a  count  and  reckoning. 

The  Court  pronounced  the  following  interlocutor: — 

"Grant  the  prayer  of  this  petition  to  the  extent  after  men- 
tioned: Nominate  and  appoint  Mr.  Kenneth  Mackensie,  ac- 
countant In  Edinburgh,  to  be  judicial  factor  on  the  estate?  of 
the  company  of  Daniel  Collins,  Alexander  Young,  and  Peter 
Feelv,  and  for  winding  up  the  affaire  of  that  company,  with 
power  to  realize  and  recover  the  halll  effects  of  the  company, 
to  pay  all  debts  due  by  tbe  company,  to  balanoe  tbe  company's 
books  with  reference  to  the  accounts  and  claims  of  the  part- 
ners inter  t, — the  said  factor  always  finding  caution  before 
extract,  and  within  one  calendar  month  from  this  date ;  and 
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17rA  February  1852. 
Knurr  Di  vision. 
No,  152. — Elizabeth  M'Chleby  or  Ferryman,  Peti- 
tioner, v.  Ahtony  M'Clymont,  Respondent. 
Affidavit — Signature,  Illegible  or  Ambiguous — A  creditor pre- 
tented  a  petition  for  recat  0/  her  debtor' t  tequeslralion.     She  pro- 
duced with  her  petition  an  affidavit,  signed  by  hrrx\f  and  a  Julia 
of  the  Peace,  to  the  verity  of  her  debt.    It  ww  objected  that  her 
ligrutiun  teat  illegible,  and  at  alt  events  wot  to  written  at  net  to 
be  capable  of  being  read  at  her  name.    Objection  repelied.inmpni 
it  mat  r.ot  denied  that  the  signature  vat  here,  and  that  it  imi  ■*- 
thinlicated  at  such  by  the  Justine  of  the  Pesos  before  whom  tkt 
affidavit  wot  made. 
Sequestration,  Kecal  of— Question,  Whether  an  affidavit  be  -ecu 
tary  to  validate  a  petition,  at  the  instance  of  a  creditor,  far  lit 
neat  of  hit  debtor' i  tequettration  T 

This  was  a  petition  to  recal  a  sequestration,  on  the 
ground  that  the  debtor  (the  respondent)  was  not  within 
the  description  of  persons  liable  to  be  sequestrated  under 
the  statute. 

The  petitioner  was  a  creditor  of  tbe  respondent.  She 
produced  the  following  affidavit  with  her  petition: — 

"At  Stranraer,  the  16th  day  of  December  1851  years— In 
presence  of  Nathaniel  Tarlor,  Esq.,  one  other  Majesty's  Junta* 
of  the  Peace  fur  the  county  of  Wigtown— Compeared  Mrs.  Eli- 
sabeth M'Chlery  or  ferryman,  a  widow,  residing  in  Stranraer, 
who  being  solemnly  sworn  and  interrogated— Depones,  That 
Antony  M'Clymont,  sometime  writerin  Stranraer,  now  in  New 
Co-nnock,  was  at  the  date  of  his  sequestration,  and  still  i*,jiKtly 
addebted  and  restlng-owing  to  tbe  said  Elisabeth  M'Chlery  or 
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ferryman  the  mim  of  £14:0:2  sterling.  Depones,  That  no 
>irt  of  said  gum  has  been  paid  or  compensated  to  the  gaid  Mi*, 
iliisbeth  M'Chlery  or  Ferryman,  and  that  the  holds  no  other 
wiKin  than  tho  said  Antony  M'Clymont  bound  for  the  debt, 
iod  no  security  fbi  the  same.  All  which  it  truth,  as  the  de- 
wncnt  shall  answer  to  Qod.  E  Pmryman. 

Nathl.  Tatlob,  JJP." 

To  this  affidavit  it  was  objected,  inter  alia — 

"  3.  The  pretended  petition  for  recal  has  a  reference  to  an 
illeged  affidavit  in  name  of  Mr*.  Elisabeth  M'Chlery  or  Perry. 
iig.ii,  said  to  be  produced  therewith ;  but,  upon  looking  at  the 
nme,  there  is  no  such  signature.  On  the  contrary,  the  name, 
fit  n>ay  be  to  called,  appended  thereto,  purports  to  be  'Perry- 
imigan,'  or  something  like  tbis.  4.  If  it  was  ever  meant  to 
ndicate  '  Perrvraan,'  the  signature  baa  been  so  tampered  with, 
M  written  over,  aa  to  be  almoat  entirely  Illegible.  It  is  point- 
■dly  denied  that  such  in  the  ordinary  subscription  of  Mrs. 
Perryman." 

The  Lord  Ordinary  refused  the  petition,  on  the  ground 
sontained  in  the  following — 

"  Note.  —The  Lord  Ordinary  doea  not  find  himself  authorised 
to  give  effect  to  proceeding*  founded  on  an  affidavit  *o  signed 
by  the  petitioner,  or  rather  not  signed  at  alL" 

The  petitioner  reclaimed, 

ilaitland  for  reclaimer — An  affidavit  is  not  necessary 
to  enable  a  creditor  to  apply  for  recal  of  a  sequestration. 
The  9th  section  of  the  statute  provides,  that  an  affidavit 
shall  be  necessary  to  petition  for  sequestration,  to  vote, 
or  to  draw  a  dividend.  It  is  not  required  for  anything 
bat  these  three,  objects.  The  section  which  enables  a 
creditor  to  petition  for  recal  of  the  sequestration,  does 
not  require  the  creditor  to  produce  an.  affidavit.  There- 
fore in  affidavit  ia  wholly  unnecessary.  The  signature 
is  not  denied  to  be  the  petitioner's-,  whether  good  or  bad. 
It  is  not  said  to  be  in  any  way  forged  or  falsified.  Be- 
tides., it  is  sufficiently  authenticated  by  the  signature  of 
the  Justice  of  the  Peace. 

Maidment  in  support  of  interlocutor — The  foundation 
of  these  proceedings  is  the  affidavit,  which  must  have 
the  signature  of  the  lady.  The  name  signed,  whether  by 
her  or  not,  is  not  her  name,  and  is  incapable  of  being  read 
as  her  name. 

[Lord  Ivory. — Do  jou  deny  that  this  la  her  signature  r] 
We  are  not  in  a  condition  to  say  whether  it  is  so  or 
not. 

Lord  Juttiee-  General— It  Is  assumed  by  the  petitioner  herself, 
that  an  affidavit  i*  necessary;  and,  without  deciding  that  point, 
*e  must  dispose  of  the  case  on  that  assumption. 

The  question  we  have  to  deal  with  is,  whether  this  affidavit 
be  well  signed.  I  am  of  opinion  that  the  objection  it  not  well 
founded. 

1  think  the  signature  (which  I  have  examined;  nay  fairly 
be  read  •  Penyman  ;'  but,  at  all  events,  we  have  the  unchal- 
lenged signature  of  the  Justice  of  the  Peace,  by  which  this 
affidavit  is  authenticated  aa  the  affidavit  of  the  petitioner. 

Lord  FaUerton. — I  am  of  the  same  opinion.  I  think  the  pe- 
titioner's true  name  may  be  spelt  out  of  the  aubacriptloii  which 
bos  been  exhibited  to  us  Bnt  the  attestation  of  the  Justice 
if  tbe  I'eace  is  sufficient. 

l-ord  Cuninghame  concurred. 

Lord  Ivory.— I  am  of  the  same  opinion.  The  affidavit  Is 
intheuticated  by  the  Justice  of  the  Peace,  and  is  adopted  in 
these  proceedings  by  the  petitioner  as  her  affidavit  Besides, 
lie  respondent  is  unable  to  deny  iti  authenticity. 

Alter,  and  remit. 
/W  Ordinary,  Mnmiy.— Act.  Maitland  ;  David  Crawford, 
R.S.C.  Agent—Ail.  Maidment;  Bichard  Arthur, S.S.C.  Ago*.— 
»'.  tint— (T.H.) 


17th  February  1852. 

First  Division. 

No,  153. — Stxpbeksok  and  Go.  Suipendera!  v.  Dobbins 

and  Bibbv,  Retpondentt. — Et  i  contra. 
Decree  In  Absence — Reponing — Personal  Bar — Statnte  1  and 
2  Vict.  c.  119,  SI— A  decree  in  absent*  in  the  Sheriff Court  vat 
followed  by  a  cnargt  on  letteri  of  horning,  and  by  a  poinding. 
After  the  poinding  vat  executed,  but  before  it  vet  reported,  the 
defender pretented  a  petition  to  be  reported—  Held  that  the  poinding 
wot  part  implement  of  the  decree,  in  tcrmi  of  the  ttalvli,  to  at  to 
bar  repotting. 

This  case  came  before  the  Court  to-day  upon  the  fol- 
lowing verbal  report  by  the  Lord  Ordinary  : — 

Lord  Wood. — There  was  an  action  In  the  Inferior  Conrt  at 
the  instance  of  Dobbin*  and  Blbby  against  Stephenson  and 
Co.  Decree  in  absence  was  obtained  by  the  pursuer*  of  that 
action  In  April  1848.  letters  of  homing  were  obtained  on  the 
decree ;  and  a  charge  upon  the  letter*  was  given  in  May.  The 
days  of  charge  expired  on  21st  May.  The  charge  was  followed 
by  a  poinding,  which  was  executed  on  8d  June.  In  the  exe- 
cution, the  messenger,  in  usual  form,  adjudges  tbe  poinded 
goods  to  belong  to  the  creditor.  Stephenson  and  Co.  present 
their  petition  to  be  reponed,  on  6th  June,  which  application 
was  granted.  The  poinding  was  reported  on  tbe  Oth,  and 
warrant  of  sale  was  granted  on  the  10th.  In  these  circum- 
stances, Stephenson  and  Co.  present  a  note  of  suspension  and 
interdict  to  prevent  the  sale  from  being  proceeded  with,  on 
the  view  tbat  it  was  still  competent  for  the  Sheriff  to  repone 
them  against  the  decree  in  absence.  In  the  meantime,  the 
proceedings  are  brought  up  here  by  an  advocation  ob  contin- 
gentiam  at  the  Instance  of  Dobbins  and  Bihliy,  The  whole 
question  la — Was  it  competent  for  the  Sheriff,  in  terms  of  the 
statute,  or  the  act  of  sederunt  following  on  it,  to  repone  Ste- 
phenson and  Co.  against  the  decree  in  absence,  after  the  de- 
cree bad  been  extracted,  after  letters  of  homing  bad  Issued 
upon  the  extract,  and  after  a  charge  and  an  executed  poind- 
ing. Tbe  point  depends  on  the  construction  to  be  put  on  the 
18th  section  of  the  act  1  and  2  Vict  c.  119.°  The  question 
does  not  turn  on  the  fact  that  letters  of  horning  were  issued, 
and  a  charge  given  upon  them,  but  upon  the  construction  of 
the  words,  "  where  the  came  shall  not  have  been  implemented 
In  whole  or  in  part"  Dobbins  and  Blbby  say  that  the  decree 
has  been  Implemented,  at  least  in  part  Stephenson  and  Co. 
say  tbat  this  diligence  was  merely  a  proceeding  to  obtain  Im- 
plement, and  tbat  they  arc  entitled  to  be  reponed,  so  tbat  the 
diligence  shall  fly  off  altogether.  It  has  been  suggested  that 
the  suspenders  might  be  reponed,  the  effect  of  the  respondents* 
diligence  being  reserved.  But  the  statute  says  that  the  party 
shall  be  reponed  to  the  same  effect  as  If  no  decree  had  ever 
been  pronounced. 

BaHHe  for  Stephenson  and  Co. — 
Tbe  pursuers  obtained  the  decree  in  absence  against  the  sus- 
penders in  the  Sheriff  Court  of  Dumfries.  Upon  the  decree 
they  lookout  letters  of  horning,  and  then  proceeded  to  poind, 
by  means  of  a  concurring  warrant  of  tbe  Sheriff  of  Edinburgh, 
certain  logs  of  wood  l)ing  within  the  jurisdiction  of  the  latter. 
On  29th  May,  tbe  suspenders  communicated  their  intention 
to  apply  to  be  reponed.  The  respondents  pressed  forward 
the  diligence  all  the  more  strongly.  On  8d  June  they  poinded, 
and  on  the  6th  the  suspender*  presented  their  petition  to  b» 

°  §  18.  "  And  be  it  enacted,  that  where  decree  in  absence  In 
any  civil  cause  shall  have  been  pronounced  or  extracted  in 
any  Sheriff  Conrt,  other  than  in  causes  in  the  Small-Debt  Conrt, 
or  In  processes  of  removing  raised  under  authority  of  this  act, 
a  petition  maybe  presented  to  the  Sheriff  Court  In  wblcb  such 
decree  was  pronounced,  to  be  reponed  against  the  said  decree, 
nnd  any  letters  of  horning,  or  charge  following  thereon,  where 
the  same  shall  not  have  been  Implemented  In  whole  or  in  part, 
and  on  consignation  in  the  hands  of  the  Clerk  of  Conrt  of  the 
expenses  incurred,  as  the  same  may  be  modified  on  taxation, 
the  said  Sheriff  shall  repone  the  defender,  and  revive  the  ac- 
tion or  proceeding  In  which  such  decree  bad  been  pronounced, 
as  If  decree  bad  not  been  pronounced  or  extracted,  and  shall 
have  power  to  award  to  the  pnnuer  soch  part  of  the  expenses 
consigned  as  he  may  Jndgs  reasonable." 
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reponed.  The  Sheriff  pronoun  end  an  interlocutor  In  term*  of 
the  prayer.  On  a  reclaiming  petition  founded  on  the  diligence, 
the  Sheriff,  in  respect  of  failure  to  produce  the  diligence,  ad- 
hered. The  question  tarns  entirely  on  the  construction  to  he 
put  on  thu  act  to  which  the  Lord  Ordinary  has  referred.  It 
is  clear  that  the  suspenders  were  entitled  to  be  reponed,  if  the 
decree  has  not  been  implemented  in  whole  or  in  part  In 
what  respect  or  to  what  effect  has  the  decree  been  In  piemen  ted 
in  whole  or  In  part »  If  it  has  been  implemented  In  whoI», 
then  the  money  is  paid,  and  the  action  Is  at  an  end.  That  is 
nnt  pretended.  Now,  in  considering  the  question,  whether  it 
had  been  implemented  in  part,  the  same  construction  must  be 
put  on  the  word  implemented.  If  it  meant  entire  payment 
before,  it  must  mean  part  payment  now.  But  it  Is  mid  that 
the  diligence  upon  the  decree  is  part  Implement  The  statute 
does  not  hold  diligence  to  be  implement ;  for  it  allows  the 
party  to  be  reponed  although  there  should  be  letters  of  horning 
and  a  charge.  A  mere  step  of  diligence  is  not  Implement  of 
the  decree.  Until  the  articles  poinded  are  actually  sold,  and 
the  proceeds  paid  over,  ot  until  the  articles  are  absolutely 
adjudged  to  belong  to  the  creditor,  there  Is  no  Implement  of 
the  decree— See  Bell's  Com.  ii  64 ;  see  also  1  and  2  VicL  a 
114,  §  28.  There  It  no  transfer  of  the  properly  until  the  sale 
is  actually  carried  out  Now,  as  the  suspension  and  interdict 
cane  in  before  that  essential  step  was  taken,  there  ha*  been 
no  implement  whatever  of  the  decree.  If  there  has  been  no 
implement,  then  the  result  is  quite  plain.  The  sua; 
are  entitled  to  be  beard  out  and  out  upon  the  merits. 

Maidment  for  Dobbins  and  Bibby — 
Ilere  there  is  a  poinding  which  has  been  regularly  followed 
out.  The  sheriff  officer,  according  to  the  visual  form,  adjudges 
all  the  poinded  goods  to  belong  to  the  respondents.  If  the 
opposite  argument  be  sustained,  the  diligence  of  the  law  might 
be  rendered  nugatory  by  an  application  to  be  reponed.    The 


parties,  after  belns  reponed,  might  again  allow  decree  in 
absence  to  pass,  and  again  stop  the  course  of  diligence  by  a 
new  application  to  be  repoued.    Any  preference  which  may 


have  been  obtained  might  thus  be  defeated.  It  would  requir 
the  most  stringent  words  in  the  statute  to  justify  such  a  result. 
See  6  Geo  IV.  c.  120,  1 48°;  see  also  the  cases  of  II 'Lean  d. 
Bell.  2Sd  Jan.  1827 ;  Bdlngton  and  Sons  if.  Astley,  6th  Dec. 
1829.  The  respondents  might  hare  incarcerated  on  the  de- 
cree— which  would  surely  hare  been  pait  implement  Bnt 
instead  of  using  diligence  against  the  person,  It  is  used  against 
the  property.  And  the  property  here  has  been  regularly  ad- 
judged to  belong  to  the  respondents.  That  is  implement  to 
thin  extent,  that  the  right  thus  acquired  cannot  be  Interfered 
with  by  another  poinding  creditor, 

Marshall  in  reply — 
This  was  not  a  completed,  but  merely  an  inchoate  diligence,  in- 
sufficient to  transfer  the  property.  Had  the  logs  of  wood  which 
were  poinded  been  bum  t,  this  party  could  hardly  have  admitted 
that  the  property  with  its  risks  had  been  transferred  to  him. 
Bnt  there  is  a  teat  which  is  quite  decisive — See  Bell's  Com.  It. 
64.  Suppose  the  present  were  the  cane  of  an  heritable  creditor 
who  poinds  the  ground,  and  carries  off  the  articles  as  belonging 
to  his  debtor,  even  in  such  a  case  it  is  filed  by  the  cases  referred 
toby  llr.  Bell,  that  the  goods  remain  the  property  of  the  debtor 
till  some  ulterior  proceeding  is  taken.  That  ulterior  proceeding 
is  regulated  by  statute — Bell,  ii.  61.  No  doubt  the  poinding 
here  creates  a  nexus  in  execution ;  but  the  property  is  not 
thereby  transferred.  Incarceration,  to  which  allusion  has 
been  made  on  the  opposite  side,  is  not  implement  The  test 
of  that  is,  that  after  yon  have  put  the  debtor  in  jail,  yon  may 
still  go  on  with  real  diligence, 

(Lord  Ivory. — Would  it  be  competent  to  repone  if  the  creditor 
ad  incarcerated  ?] 
Why  not?    Incarceration  bas  been  held  implement  In  Eng- 
land ;  but  It  is  not  so  in  Scotland. 

•  "  When  decree  has  passed  in  absence  inany  Inferioroourt, 
or  in  the  Court  of  Admiralty,  and  has  been  extracted,  it  shall 
be  competent  to  apply  to  the  Court  in  which  such  decree  was 

E renounced,  to  have  the  decree  recalled ;  and  on  consignation 
i  the  hands  of  the  Clerk  of  the  Court  of  the  expense  incurred, 
the  said  Court  shall  have  power  to  stop  execution,  and  repone 
the  defender,  and  revive  the  action,  aa  if  decree  bad  not  been 
extracted." 


Lord  Junia-Qtnrral— 1 1  would  be  desirable  to  nave  the  Lord 
Ordinary's  opinion  on  this  matter. 

Lord  Wood,  -  -My  view  is,  that  these  parties  cannot  be  re- 
poned. There  has  been  implement  in  whole  or  in  part.  And 
here  I  would  refer  your  Lordships  to  the  Judicature  Act,  which 
forms  part  of  the  history  and  progress  of  the  law  on  this  point 
(reads  section  quoted  tu/nra.)  I  refer  yonr  Lordship*.  In  the 
next  place,  to  the  act  of  sederunt  proceeding  upon  ill  Tbc 
Sheriff;  under  these  enactments,  could  not  stop  letters  of  horn. 
Ing.  Bnt  suppose  that  decree  is  followed  by  poinding,  it  u 
plain  that  the  Sheriff  cannot  stop  execution.  If  poinding  or 
arrestment  followed  the  Sheriff!  decree,  then  hia  power  of 
reponing  necessarily  fell. 

Then  came  the  act  1  and  2  Vict,  to  remedy  the  defect  tbst 
the  Sheriff  ooulu  not  stop  execution  when  there  bad  been 
letters  of  homing.    After  that  statute,  it  became  competent  to 

repone  even  where  there  had  been  letters  of  horning.  But 
there  Is  no  power  to  do  so  where  there  has  been  a  charge  snd 
execution  of  poinding.  It  is  said,  that  if  there  had  been  meitli 
letters  of  horning  and  a  charge,  the  Sheriff  minht  have  re- 
poned. Bnt  see  what  has  followed.  A  poinding  has  been 
executed.  Can  It  be  said,  in  such  circumstances,  that  tat 
party  has  not  obtained  execution  in  whole  or  In  part,  when  he 
baa  actually  used  the  diligence  of  the  law  in  execution  f  There 
may  not  be  an  statist*  adjudication  of  the  property ;  but  then 
has  been  at  least  a  nexus  laid  upon  it.  by  which  it  is  secttrrd 
in  competition.  This  does  not  cut  out  the  party  of  his  renjedj 
by  suspension  and  Interdict  He  may  proceed  in  this  susptn. 
eion  and  interdict  to  get  the  better  of  the  decree  In  absence. 
Bat  it  cuts  him  out  of  this  particular  remedy  of  being  dtplmt 
reponed.  He  may  still  proceed  to  get  the  sale  stopped  on  the 
ground  that  the  decree  was  wrong  on  the  merits. 

J-ord Juitta-OeneraL — I  have  all  along  had  the  same  opinion. 
which  is  much  confirmed  by  what  we  have  now  beard  frets 
the  Lord  Ordinary.  It  is  impossible  to  look  at  this  clause  of 
the  statute  without  seeing  that  his  Lordship  has  put  the  rigU 
construction  upon  it  It  gives  the  party  an  opportunity,  if  lis 
applies  in  proper  time,  to  get  himself  reponed  by  tbe  ."iheriti 
It  goes  on  to  provide,  that  this  remedy  shall  not  be  competent 
when  the  decree  has  received  implement  either  in  whole  or  is 
part  Bnt  when  not  only  there  is  a  decree,  letters  of  homing, 
and  a  charge,  bnt  also  execution  by  laying  on  an  effectual  leg  I 
nexus,  it  is  perfectly  clear  that  tbe  summary  remedy  £nv>sM 
by  the  statute  is  no  longer  competent. 

Lord  Fuilcrton.— -lam  entirely  of  tbe  same  opinion.  A  party 
who  allows  a  decree  in  absence  to  go  out,  and  to  be  followed 
by  a  charge  of  homing  and  an  execution  of  poinding.  Is  o<* 
entitled  to  much  favour.  He  it  not  absolutely  cat  out  of  hit 
remedy  of  review.  But  what  be  lays  is,  that  by  a  simple  ap- 
plication to  be  reponed,  be  is  entitled  to  cut  down  tbe  whole 
of  these  proceedings.  We  must  therefore  examine  tbe  statute 
to  see  whether  It  confers  on  him  audi  wide  powers  a*  that 
What  was  Intended  by  that  enactment  Is  quite  clear.  II  ess 
intended  to  remove  the  difficulty  which  had  previously  existed 
where  tbe  decree)  had  been  fallowed  by  a  charge — (reads)  Bat 
no  reponing  against  a  decree  is  allowed  "  where  tbe  mum  h*a 
been  implemented  in  whole  or  in  part."  Implement  oonss» 
of  the  ordinary  course  of  procedure.  Now,  it  is  part  implement 
that,  undur  their  decree,  the  respondents  have  obtained  tali 
legal  nexus  over  these  goods.  Is  not  that  a  beneficial  uteres! 
created  by  the  decree  f  No  doubt  the  property  in  the  goods 
is  not  passed  to  thu  creditor  in  a  question  with  parties  bold i«£ 
a  preferable  security.  But  certainly  there  Is  here  part  imple- 
ment I  do  not  think  the  debtor  has  power,  under  this  sta- 
tute, by  a  petition  to  repone,  to  cut  down  the  whole  diligence 
which  ho  has  allowed  to  pass  on  the  decree.  1  think,  (1st!  ■  ■" 
a  (air  construction  of  the  statute,  a  poinding  in  execution  of 
the  judgment  must  be  held  as  part  implement  of  that  judg- 
ment The  creditor  has  thereby  obtained  a  most  important 
advantage ;  and  I  therefore  think,  that  the  condition  oa which 
alone  the  debtor  Is  entitled  to  this  remedy  of  reponing,  has 
not  bean  purified.  ' 

t  "  ij  3.  When  a  decree  has  passed  in  absence,  and  has  been 
extracted,  but  taan  neither  been  in  whole  or  in  part  impleim  n(  ■ 
ed,  it  shall  lie  competent  to  apply  to  the  Sheriff  to  have  the 
decree  recalled  ;  and  on  consignation  in  the  bands  of  the  Cleik 
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LanlCvmglaeme. — I  agree  with  jour  Lordships.  If  an  ulte- 
rior Mcp  be  taken  beyond  the  decree  and  charge,  and  a  nexus 
In  execution  be  laid  upon  the  goods,  the  Sheriff  has  no  autho- 
rity to  sat  aside  that  diligence.  He  has  authority  to  set  aside 
the  Istten  of  homing  and  charge ;  but  that  authority  ceases 
■ben  the  ulterior  step  of  an  execution  of  poinding  takes  place. 

ItrA  /wry. — I  agree  in  the  opinions  of  all  your  Lordships. 

lord  Wood. — I  may  observe,  that  a  different  rule  prevails  as 
tD  procedure  under  the  small-debt  acta.  But  these  statutes 
sic  differently  worded  from  that  with  which  we  are  dealing. 
Tbcn  the  Sheriff  is  empowered  to  "  aist  execution." 

The  Lord  Ordinary  pronounced  the  following  interlo- 

-  Having  advised  with  the  First  Division  of  tbe  Court,— In 

respect  that  tbe  suspension  and  interdict  against  the  warrant 
of  ads,  in  tbe  poinding  after  mentioned,  is  founded  on  the 
pound  that  the  suspenders  had  applied  to  the  Sheriff  to  be 
rtponed  against  the  decree  in  absence  pronounced  by  him  on 
the  13th  April  1848,  in  the  action  at  the  instance  of  the  re- 
ipondcnts  against  the  suspenders,  and  in  respect  that  the  said 
spoliation  to  be  reponed  was  not  made  till  after  a  poinding, 
at  tbe  instance  of  the  respondents,  upon  the  said  d.  cree  and 
1st  lea  of  horning,  and  expired  charge  following  thereon,  had 


sod  decerns:    Kinds  the  respondents  entitled  to  expenses." 

Zinf Onaiwrw,  Wood— Ael.Manihail.Baillie;  Hope,  01  i pliant 
and  Kaekay,  W.S.  Agenti.—Ail.  Maidmetit;  rtichard  Arthur, 
8S.C.  Agent— W.  Clerk  — (F.H  ) 

17(A  February  1852. 

Btooan  Division, 

Ko.  154. — John  Kesseoy,  Pursuer,  v.  Alexander. 
Bote  and  George  Batch  ello  it  (Ramsay's  Trustees), 
Defender*. 

Wading  the  Ground — Eeal  Diligence— Qrounds  and  War- 
rants—Procesa — fa  OB  action  of  poinding  the  ground  in  the  Skt- 
nf  Court,  eariOion  proceed*  immediately  on  the  extract  deexet  of 
lieSienff, — <nd  it  it  notntwary,  in  order  to  execution,  to  obtain 
dthir  letter!  of  poinding  from  tit  lignet,  or  a  •eparate  precept 
from  the  Sheriff. 

The  defenders,  who  held  a  bond  and  disposition  in 
•scurilj  by  the  pursuer,  raised  a  summons  of  poinding 
the  ground,  against  him  and  his  tenants,  in  the  Sheriff 
Court  of  Dundee,  concluding  for  poinding  the  ground 
of  the  subjects  over  which  the  security  was  granted,  for 
arrears  of  interest. 

Decree  in  the  poinding  was  pronounced  in  absence  on 
24th  January  1843,  and,  on  31st  January  following,  de- 
cree was  pronounced  for  expenses. 
These  interlocutors  were  extracted  as  follows: — 
"At  Dundee,  the  24tb  and  81st  days  of  January  1848  years, 
siting  in  judgment,  John  Irving  Henderson,  Ksq.,  advocate, 
sobstitnteof  James  L'Amy,  Esq.,  advocate,  Sheriff  of  the  county 
of  forfar,  in  a  summons  and  action  of  poinding  the  ground  be- 
fore the  Sheriff  Court  of  the  said  county,  at  the  instance  of, 

*c,  which  summons  narrates,  &c aa  the  said  sum- 

nwoa,  dated  the  10th  day  of  January  1848,  and  containing 
concltaaons  for  decree  in  the  terms  underwritten,  bears ; — On 
th*  tRM  date  hereof,  the  said  Sheriff,  in  absence,  by  his  sentence 
end  decreet  given  and  pronounced  against  the  said  John  Ken- 
nedy, and  against  as  present  tenants  as  aforesaid,  and 

•ssinst  the  tenants  and  possessors  of  said  subjects  in  time  to 
emus,  decerned  and  ordained,  and  hereby  decerns  and  ordains 
officers  of  Court,  and  all  messengers-at-armsand  officers  in  that 
part,  conjunctly  find  severally,  to  pass,  and  in  his  name  and 
authority  search  and  seek  for,  fence,  arrest,  appraise,  compel, 
do.  all  and  sundry  tbe  said  John  Kennedy,  and 
.  their  readiest  moveable  goods,  gear,  cattle, 
'"  t,  and  Other  moveable  goods,  articles  Or 
iption,  potudable  or  distiainable,  being,  or 
to  be,  upon  the  ground  of  the  foresaid  several 
i  In  security  to  the  pursners  aa  aforesaid,  or 
■  and  buildings  erected  on  the  ground  of  the 
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said  several  subj  ee tn — but,  In  so  far  aa  relates  to  the  said  tenants 
to  the  amount  of  tbe  rents  only  which  may  be  due  and  payable 
by  them  "respectively, — and  make  penny  theieof  to  the  avail 
and  quantity  of  tbe  aforesaid  several  sums  as  follows,  vis.  &c. : 
and  on  tbe  last  date  hereof,  the  said  Sheriff  decerned  and  or- 
dained, and  hereby  decerns  and  ordains  tbe  said  John  Ken- 
nedy, defender,  to  make  payment  to  the  pursuers  of  the  sum  uf 
£4:19:2  sterling  of  expenses  as  taxed  :  Item,  Of  tbe  sum  of 
£1  :  3s.  sterling  farther  as  the  dues  of  extracting  this  decree, 
and  of  recording  the  same :  And  I,  the  said  Sheriff,  grant  war- 
rant to  messengers -at-anns  and  officers  at  Conrt  to  charge  the 
■aid  John  Kennedy,  defender,  personally,  or  at  his  dwelling- 
place,  to  make  payment  of  the  foresaid  expenses  and  dues  of 
extract,  all  In  terms  and  to  the  effect  contained  in  the  decree 
and  extract  above  written,  and  here  referred  to  and  held  as 
repeated  brevitatit  eatua;  and  that  to  the  said  pursuers,  as  trus- 
tees and  for  behoof  foresaid,  within  fifteen  days  next  after  be 
is  charged  to  that  effect,  under  the  pain  of  poinding ;  and  also 
grant  warrant  to  arrest  the  said  John  Kennedy's  readiest  goods, 
gear,  debts  and  sums  of  money,  in  payment  and  satisfaction  of 
said  expenses  and  dues  of  extract ;  and  if  the  said  John  Kin. 
nedy  fail  to  obey  the  said  charge,  then  to  poind  the  said  John 
Kennedy's  readiest  goods,  gear,  and  other  effects ;  and  if  needful 
for  effecting  the  same  poinding,  grant  warrant  to  open  all  slut 
and  lockfast  places,  in  form  as  effeirs,— Extracted  upon  this 
and  the  twenty-two  preceding  pages  by  me,  Sheriff-clerk  depute 
of  Forfarshire.  W.  Wales. 

"  Written  by  Alexander  Mimro— Collated  by  William  Wale*. 
Signed  81st  July  1843." 

On  this  extract-decree  an  execution  was  returned  as 
follows: — 

"  Upon  the  1st  day  of  August  1843  years.  In  virtue  of  an  ex- 
tract-decree pronounced  by  the  Sheri ff Substitute  of  Forfarshire 
upon  the  24th  and  81st  days  of  January  184S,  in  a  summons  and 
action  of  poinding  the  ground  before  tbe  Sheriff  Court  of  the  said 
county,  at  the  instance  of  Alexander  Buik,  &c.  pursuers,  against 
John  Kennedy,  Ac.  defenders,  for  not  making  payment  to  the 
said  pursuers,  as  trustees  foresaid,  of  the  sum,  &c. — I,  Alexander 
Allan,  sheriff-officer,  passed  with  the  valuators  and  witnesses 
after  named  and  designed,  to  the  manufacturing  premises  and 
dwelling-house  In  Dundee  occupied  by  tbe  said  John  Kennedy, 
and  erected  upon  the  ground  of  the  several  subjects  particu- 
larly described  In  said  extract,  and  there,  after  crying  three 
several  oy esses,  making  open  proclamation,  and  publicly  read- 
ing tbe  said  extract-decree, — in  name  and  authority  of  said 
Sheriff,  I  poinded  the  goods,  gear,  and  effects  after  specified, 
belonging  to  the  said  John  Kennedy  ;  and  for  valuing  thereof, 
1  adduced  James  M'Donald  and  George  Young,  both  residen- 
ters  in  Dnndee,  as  valuators ;  and  they  having  accepted  of  the 
office,  and  taken  tbe  oath  de  fideli  adminittratitme  officii,  admi- 
nistered by  me  to  them,  particularly  examined  the  goods,  gear 
and  effects  after  mentioned,  and  both  with  one  voice  valued 
the  same  at  the  respective  sums  following — (here  follows  list 
of  the  effects  poinded  in  manufacturing  premises,  and  then  of 
those  in  dwelling-house) — amounting  in  all  to  the  sum  of 
£V'8:8:0  sterling.  Thereafter,  I  made  three  several  offers 
back  of  tbe  said  goods,  gear  and  effects,  to  the  said  John  Ken- 
nedy, or  to  any  person  who  would,  In  his  name,  pay  tbe  fore- 
said severs!  sums  of  interest,  and  tbe  penal  ties  incurred  through 
failure  in  payment  thereof;  but  no  person  appearing  for  that 
effect,  or  to  claim  the  said  goods  and  others,  1,  by  virtue  fore- 
said, and  of  my  office,  adjudged,  decerned  and  declared  the 
said  poinding  to  be  completed  with  the  usual  solemnities  of 
law,  and  the  said  goods,  gear  and  effects,  to  be  tbe  property  of 
the  said  Alexander  Bulk,  SO.  as  trustees  foresaid,  and  1  ordained 
tbe  said  poinded  effects  to  be  left  where  the  same  were  so 
poinded,  there  to  remain  till  a  warrant  of  the  Judge  Ordinary 
shall  be  obtained  for  their  sale,"  &c 

Upon  this  execution  warrant  of  sale  was  pronounced, 
and  the  goods  having  been  sold,  the  defenders  were  al- 
lowed to  retain  the  amount  of  their  debt  from  the  price, 

The  present  was  an  action  of  reduction  of  the  execu- 
tion of  the  decrees  of  24th  and  31st  January,  and  whole 
subsequent  procedure. 

Various  reasons  of  reduction  were  stated,  but  the  only 
one  insisted  in  was  the  fourth,  which  was  as  follows; — ■ 

"  The  foresaid  pretended  execution  of  poinding  tbe  ground, 
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ntiil  all  proceedings  following  thereon,  were  illegal,  irregular 
and  incompetent,  in  respect  it  proceeded  on  the  extract  de- 
cree of  poinding  the  ground,  above  referred  to,  whereas  letter* 
of  poinding  the  ground,  passing  under  the  signet,  ought  to 
have  been  obtained  before  any  execution  of  poinding  the 
ground  could  competently  be  proceeded  with." 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  In  respect  it  appears,  from  an  examination  of  the  various 
reasons  of  reduction  seriatim,  in  their  order,  aided  by  counsel, 
that  each  and  all  of  these  reasons  proceed  either  upon  mistakes 
in  point  of  fact,  or  upon  picas  in  law  unfounded,  or  not  main, 
tamable  in  the  circumstances  of  the  case,  repels  the  reasons 
of  reduction,  and  assoilzies  the  defendcis  from  the  action : 
Finds  them  entitled  to  expenses,  as  the  same  may  be  taxed  by 
the  auditor,  and  decerns. 

"  jVote.-Jt  will  probably  be  sufficient  to  specify,  by  way  of 
example,  some  of  the  leading  and  more  gross  errors  on  which 
the  preceding  judgment  is  founded.  After  reciting  the  pro- 
ceedings before  the  Sheriff  at  Dundee,  brought  under  challenge, 
the  reasons  of  reduction  are  set  forth  in  the  printed  summons. 

"  The  lit  is  the  common  one  of  style ;  the  2d,  that  the  de- 
crees were  in  absence  ;  and  the  Zd  is  a  plea  that  personal 
elusions  in  a  summons  of  poinding  the  ground,  are  incompe- 
tent and  illegal.  Now,  there  is  no  doubt  that  aperional  con 
elusion  for  the  debt  is  incompetent  in  a  summons  of  poinding; 
but  a  conclusion  to  Bell  as  much  of  the  debtor's  effects  as  will 
pay  the  debt  and  the  rape me  of  the  diligence  out  of  the  proceeds, 
isnoi  incompetent,  but  a  matter  of  dully  practice  ;  and  no  more 
was  authorized  here. 

"  The  ilk  reason  of  reduction  Is,  that  the  poinding  here  was 
carried  Into  effect  on  the  Sheriffs  warrant — whereas  it  is  al- 
leged that  letters  under  Ike  signel  were  necessary.  The  Lord 
Ordinary  asked  on  what  authority  that  pica  was  founded,  but 
none  was  cited.  It  appears  to  he  altogether  grata  dictum.  In 
running  over  the  various  questions  raised  upon  poindings  of 
the  ground  in  our  reports,  it  will  be  found  tliat  Dearly  half  of 
them  originated  before  Sheriffs;  and  no  example  occurs  find- 
ing that  the  Sheriff  cannot  in  this,  as  in  other  cases,  issue  a 
warrant  to  carry  his  decree  into  execution  on  moveable  effects 
within  his  own  territory.  It  would  require  very  clear  autho- 
rity to  establish  such  an  anomaly.  But  it  is  groundless.  Mr. 
Bell,  in  his  Commentaries,  (vol.  ii.  p.  58},  expressly  says,  that 
poindings  of  the  ground  may  be  instituted  either  before  this 
Court,  or  before  the  Sheriff;  he  repeats  the  same  doctrine  in  his 
Principles,  (§  2285).  And  there  are  numerous  examples  on  re- 
cord in  which  such  processes  have  been  reviewed  in  this  Court 
by  advocation  and  suspension,  without  such  an  objection  to 
the  competency  being  indicated  as  that  now  under  considera- 
tion—See  the  case  of  Parker  in  1783,  (Diet.  2868);  Tuliii,  18th 
June  1617  ;  Bell,  3d  Dec.  1881,  and  many  others— pom  poind- 
ing of  the  ground,  competition,  &c. 

"  The  6th  reason  of  reduction  Is,  that  there  was  an  txeett  of 
the  debtor's  effects  sold,  which  the  amount  of  the  debt  did  not 
warrant  The  surplus  fund  here,  after  paying  the  part  of  the 
debt  for  which  the  poinding  proceeded,  was  £19  :  IB  :  1 — (said 
to  be  only  £6:13:9  in  the  10th  reason  of  reduction)— and 
the  debtor  did  not  complain  of  any  excess  in  the  warrant  at 
the  time  of  the  sale  (1843),  nor  for  years  afterwards  (1849), 
which  shews  bis  acquiescence,  and  that  he  felt  no  real  grievance, 
while  he  still  owes  a  large  sum  to  the  defender  (£500).  There 
is  therefore  no  ground  of  complaint  under  this  bead. 

"  The  6(4,  1th,  and  Bth  reasons  of  reduction  are  founded  on 
mis-statements  of  the  executions,  and  are  sufficiently  explained 
in  the  defences. 

"  The  9th  ground  would  be  a  serious  one  if  it  were  founded 
in  fact,  as  it  is  set  forth  that  the  Sheriff  granted,  and  the  de- 
fender took,  a  warrant  to  sell  the  debtor's  effects,  both  for  the 
penalty  in  the  bond,  and  for  the  actual  txptnm  over  and  above. 
.  The  Lord  Ordinary  is  satisfied  this  was  not  the  fact,  as  the 
''Kttoerutor  of  the  Sheriff  of  20th  March  1849,  quoted  in  the 
'  *"~~ js-that  the  actual  expenses  only,  and  not  the 

Wtucted  from  the  proceeds  of  the  roup. 
ffleas  require  no  farther  explanation  than  is 

ilaimed,  and  pleaded,  that  when  an  ac- 
tho  ground  is  raised  in  the  Sheriff 
cannot  proceed  on  the  decree  itself,  but 


it  is  necessary,  after  extracting  the  decree,  either  to  ob- 
tain letters  under  the  signet,  or  a  separate  precept  or 
warrant  of  execution  from  the  Sheriff. 

The  Court  pronounced  the  following  interlocutor: — 

"  Before  further  answer,  remit  to  Mr.  Charles  Neaves,  advo- 
cate, to  make  such  enquiries  as  he  may,  on  hearing  paitits, 
deem  proper,  as  to  the  practice,  before  the  date  of  the  DiligMfs 
Act.  respecting  poindings  of  the  ground  when  decree  war.  irb. 
tain  i'd  on  a  summons  in  the  Sheriff  Court,  in  order  to  asctttva 
whether,  in  such  decrees,  the  usual  practice  was  to  obtain  let- 
ters under  the  signet,  or  whether  the  actual  poinding  was.  in 
inch  cases,  carried  on  on  the  Sheriff  Court  decree, — and  if  &, 
whether  the  poinding  proceeded  on  the  extracted  decree  witt- 
out  any  precept  or  warrant  Issuing  thereon  front  the  Sherifi; 
and  to  what  extent  the  practice  of  either  kind  can  be  ami- 
talned  ;  and  to  report." 

Mr.  Neaves  reported  as  follows: — 

"  The  reporter,  after  meeting  with  the  parties  with  the  vita 
of  better  understanding  the  position  of  the  cane,  applied  ft* 
and  received  Information  from  the  sheriff-clerks  of  the  follow- 
ing counties — viz.  Aberdeen,  Caithness,  Dumfries,  Forfar,  In. 
verness,  Roxburgh,  Fife,  Midlothian,  and  Orkney.  He  ski 
applied  to  and  received  information  from  the  officers  of  the 
signet  in  Edinburgh,  and  has  since  communicated  his  vievi 
to  the  parties,  and  received  their  suggestions. 

"  The  result,  as  contained  in  the  documents  submitted  here- 
with, in,  that  although  the  species  of  diligence  referred  to  in 
the  remit  is  comparatively  of  rare  occurrence,  and  although 
its  mode  of  execution  is  not  always  traceable,  from  not  beir-.- 
reported  or  returned  to  the  Sheriff  Courts  even  when  taken  ad 
there  seems  to  have  been  a  usage  or  practice  estahlisl-p.;. 
though  not  of  a  uniform  "character,  1)(,  of  executing  poindu.in 
of  the  ground  on  Sheriff  Couit  decrees  without  signet  letter*. 
and,  2d,  on  doing  so  on  the  precepts  attached  to,  or  incorpo- 
rated in,  the  Sheriff's  decrees,  without  separate  precepts  a 
warrants. 

"The  reporter  may  explain,  that  while  there  are  freqwri 
instances  in  which  signet  letters  of  poinding  the  ground  butt 
been  taken  out  on  inferior  court  decrees,  he  has  not  thoturii 
it  necessary,  and  has  not  been  called  on  by  the  parties,  to  re- 
quest the  officers  of  the  signet  to  go  over  all  these  cases  to  a* 
certain  their  nature.  He  has,  however,  communicated  per- 
sonally with  those  gentlemen,  and  has  examined  a  itrttk 
number  of  the  writs  referred  to,  sufficient,  as  he  thought.  !a 
afford  a  fair  specimen  of  the  whole,  and  from  these  it  Appear-, 
that  in  some  cases  such  signet  letters  can  be  explained  K  i 
change  of  parties,  or  circumstances  rendering  a  new  dihgenct 
necessary ;  while  in  others,  perhaps  an  equal  number,  the  a* 
of  signet  letters  cannot  be  so  explained." 

The  pursuer  now  pleaded — In  point  of  principle,  it 
was  clear,  that  either  fetters  from  the  signet  or  a  sepante 
warrant  were  necessary.  If  there  had  been  an  nniiora 
practice  to  the  contrary,  that  might  have  been  a  good 
answer  in  support  of  the  deviation  from  principle.  Sol 
looking  to  toe  reports  of  the  sheriff-clerks,  it  was  dear 
that  there  was  no  uniform  practice  to  the  contrary.  The 
principle,  therefore, must  prevail. — 2  Stair,5.8.  4  Stair. 
23.  2  Bell's  Comm.  59.  2  Ersk.  8.  32,  33.  Karnes' 
Law  Tracts,  179;  App.  No.  4.  2  Rosa'  Lwtures,  421. 
Boyd's  Judicial  Proceeduigs,p.201.  Dnumnond  on  the 
Sheriff  Court,  p.  44.  Clark's  Office  of  Hheriff,  p.  £.'. 
Darling  on  Messengers,  p.  ll>y. 

The  defenders  answered — There  was  no  necessity  fur 
any  writ  from  the  signet,  on  the  plain  principle,  that 
a  judge  had  always  power  to  carry  his  own  decree  into 
execution.  But  if  so,  what  necessity  was  there  for  i 
separate  warrant  of  execution  ?  The  Diligence  Act,  1 
and  2  Vict.  0.114,  provides,  §  9,  that  extract-decrees  is 
the  Sheriff  Court  shall  contain  warrant  to  obarfe,  and 
this  provision  applied  to  diligence  of  every  kind,  real  a> 
well  as  personal.— Bell's  Prui.  §  2285.     4  Erak.  3. 15. 
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IN  THE  COURT  OF  SESSION,  *8. 


d  2  Vict.  c.  114, 


4  Slur,  23.     4  Bank  ton,  37.  2. 
jj  9.    Act  of  Sederunt  24th  Dec.  ] 

Lord Ikdm/n. — The  object  of  tho  recent  proceedings  In  tliii 
CMC  ia  to  ascertain  how  fur  the  4th  reason  of  reduction  of  the 
pjindingof  the  ground  used  by  Ramsay's  trustees,  U  well  foun- 
ded, which  is — "  The  foresaid  pretended  execution  of  poinding 
(be  jtnrand,  aud  all  proceedings  following  thereon,  were  ille- 
pi,  irregular  and  incompetent,  in  respect  it  proceeded  on  the 
umct-decree  of  poinding  the  ground,  whereas  letter*  of  poind- 
ing the  ground,  pasting  under  the  signet,  ought  to  have  been 
obtained  before  any  execution  of  poinding  the  ground  could 
competently  be  proceeded  with."  four  Lordships,  in  a  mat- 
ter such  as  this,  in  so  far  as  it  was  a  proceeding  in  a  Sheriff 
Court  not  of  everyday  practice,  and  where  the  forma  are  nut 
Tfiy  precisely  defined,  made  a  remit  to  ascertain  the  practice, 
tiling  this,  I  think,  to  tho  inquiry,  whether,  if  it  proceeded 
"  without  letters  under  the  signet,  it  was  upon  the  extracted 
decree,  without  any  precept  or  warrant  issuing  thereon  from 
the  Sheriff" 

Now,  there  is  no  doubt  that,  since  the  institution  of  the 
Court  of  Session,  a  poinding  of  the  ground  was  au  executorial 
of  that  Court  in  obtaining  payment  of  a  dtbitim  fundi,  and  that 
it  >m  also  a  diligence  upon  the  decree  of  a  Sheriff,  upon  tho 
kudo  ground.  All  our  author*  agree  in  this.  In  Bell's  Prin.  § 
£297,  Jt  is  said — "Ilea]  poinding  is  poinding  of  the  ground  for 
«  debt  forming  a.  real  burden  on  the  land.  This  diligence  pro- 
ceeds by  summons  either  in  the  Court  of  Session,  or  before  tho 
Sheriff."  And  this  in  also  laid  down  In  the  books  on  Sheriff 
Court  practice  which  I  have  looked  ink) — Dnunmond,  Clark, 
md  st-Glaahan.  About  tbfe,  indeed,  there  is  no  dispute :  It  la 
only  how  execution  ft  to  follow  upon  such  decree  of  the  Sheriff 
Court. 

Sow,  we  must  attend  to  a  distinction  which  attends  the 
(xecntorials  on  the  decrees  ol  the  Supreme  Court,  and  those  of 
Inferior  Courts.  In  the  Supreme  Court,  the  authority  which 
call*  the  defender  into  Court  is  that  of  the  sovereign ;  and  al- 
thoagb  bis  Judged  bare  authority  to  decide  thequestion  brought 
before  them,  the  authority  of  the  sovereign  is  again  resorted  to, 
to  carry  the  judgment  Into  effect,  and  warrant  is  grunted  for 
letters  of  diligence  under  the  signet  for  this  purpose. 

The  course  la  the  Inferior  Court—  I  confine  my  remarks  to 
tbe  Sheriff  Court — is  different.  The  party  is  called  into  Court 
by  the  authority  of  the  Sheriff,  In  whoso  name  the  summons 
proceeds;  and,  with  the  exception  of  execution  by  personal 
diligence  of  horning  and  caption,  tbe  Sheriff  executes  bis  own 
decrees,  and  gives  the  redress  craved.  It  is  quite  a  mistake 
to  bold  that  he  was  fettered  in  any  way,  or  that  It  was  neces- 
■siy  to  obtain  a  decree  conform,  and  diligence  on  it,  or  let- 
ters under  the  signet,  as  to  any  matter  within  his  jurisdic- 
tion. He  could  not  enforce  a  judgment  to  pay  a  debt,  or 
perform  an  obligation,  by  incarceration,— but  he  could  grant 
warrant  for  sequestration,  arrestment,  removing,  ejection  or 
poinding,  both  personal  and  real :  I  give  these  as  a  specimen 
of  the  Sheriff's  power  to  carry  hie  own  decrees  into  effect.  At 
one  time  a  doubt  was  thrown  upon  the  power  of  enforcing 
bis  own  decrees,  by  a  judgment  of  the  Court  in  the  case  of 
Murray  t,  Blsaet,  10th  May  1810,  which  embarrassed  Sheriffs 
a  good  deal  at  first,  as  It  was  feared  that  it  implied  more  than 
"si  intended,  which  was,  that  a  party  Could  not  bit  dt  piano 
Incarcerated  by  the  Sheriff,  In  order  to  enforce  a  decree  ad 
/•«uw  prattandim  ;  and  the  erroneous  impression  as  to  tho  im- 
port of  this  decision  was  removed  by  tho  explanation  It  lecei  ved 
in  the  subsequent  cases  of  Baebuin  e.  lieid,  4th  June  1824,  and 
Gentle,  nth  July  1825,0*  to  one  important  branch  of  a  Sheriff's 
jurisdiction. 

One  reason  why  an  Inferior  jndge,  with  the  exception  of 
royal  burghs  exercising  this  peculiar  privilege  by  au  act  of 
warding,  wan  not  entitled,  of  his  own  authority,  to  grant  a 
■arrant  of  incarceration  against  a  debtor,  was  this, — the  well 
known  fiction,  that  a  debtor  was  not  imprisoned  for  failing  to 
r«J  the  debt  he  has  been  decerned  to  pay,  but  because  he  has 
contemptuously  disobeyed  the  royal  authority  in  not  paying  in 
term*  of  the  charge  on  the  letters  of  horning  on  wbicli  be  is 
denounced  a  rebel.  By  disobeying  the  Sheriff's  order  to  pay,  he 
if  not  a  rebel,  and  Incarceration  does  not  follow  on  this.  I  hove 
mentioned  among  the  decrees  which  the  Sheriff  may  enforce,  a 
poinding  both  personal  and  real ; — and  tliis  leads  me  to  notice 

,k.  iia rt  forms  of  tho  summons  of  poinding  the  ground,  in 

hi  and  Inferior  Court,  founded  on  this  circumstance. 


In  the  Supreme  Court,  the  style  as  given  by  Stair  (4.  23.  10.) 
Is  to  summon  the  proprietor  of  the  land  and  hie  tenant*  (na.u- 
ing  tbein)  the  said  defenders,  not  to  see  their  goods  poinded, 
but "  to  hear  and  see  letters  of  poinding  and  apprising  direet, 
by  decreet  of  the  said  Lords,  for  poinding  the  readiest  good* 
and  gear  upon  the  ground  of  the  said  lands,  in  payment  au  I 
satisfaction  of  the  bygone  feu-duties  resting  unpaid,  oxtoniiiu^ 
to  the  sum  of,"  &c  Accordingly,  when  decree  is  obtained,  this 
is  merely  a  warrant  and  notification,  as  Karnes  in  his  Law  Tracts 
calls  it,  that  the  party  is  to  apply  for  the  executorial,  which  is 
letters  of  poinding  under  the  signet,  which  Is  termed  the  signet 
of  the  Session,  as  appears  by  a  royal  letter  recorded  in  the 
books  of  Council  1 1  th  March  1539,  and  more  recently  by  the 
terms  of  the  statute  1685,  c  40;  and,  accordingly,  authority  is 
given  by  the  Court  itself  for  these  letters  of  poinding  which 
Issue  under  the  signet,  &c,  to  supply  authority  for  carrying  out 
its  decrees. 

Now,  the  style  in  the  Sheriff  Court  is  quite  differently  framed 
from  the  above,  and  authorises  a  direct  decree  for  poinding  by 
the  authority  of  the  Sheriff  himself,  for  it  decerns  and  ordains 
tho  officers  of  the  said  county,  and  all  messengers-at-arm*,  &c 
"  to  pass,  search  and  seek  for  tbe  moveable  goods,  gear,  corns, 
&c.  of  the  defenders,  to  be  poinded  and  apprized,  and  pennv 
made  thereof,  to  the  avail  and  quantity  of  the  foresaid  sum  of 
sterling  money." 

I  contrast  these  two  forms  or  styles  of  summons,  in  order  to 
point  out,  tbat  while  decree  on  the  first  is  merely  a  warrant 
for  letters  of  poinding  under  the  signet,  decree  in  terms  of  the 
summons,  in  the  other,  would  seem,  if  extracted  in  tho  usual 
form,  to  admit  of  immediate  execution  against  tho  moveables 
by  poinding,  appraisement  and  sale.  I  do  not  say,  because  I 
do  not  know,  that  this  form  was  anciently  adopted ;  for  we 
have  no  authorized  forms  of  process,  of  an  ancient  date,  before 
the  Sheriff  Court,  that  1  know  of  at  least ;  but  I  suspect  that, 
on  obtaining  tbe  decree,  application  would  bo  made  to  the 
Sheriff  for  a  separate  warrant  to  carry  it  into  effect.  For  SUlr 
lay*  (4.  47.  1.),  spoakiug  generally  of  the  execution*  of  de- 
creets-— "  These  follow  the  decreets  themselves,  of  course  with- 
out the  necessity  of  any  special  warrant  in  tho  decreet."  And 
then  be  adds — "Tbe  execution  of  the  decreets  of  Inferior  Com  t* 
are  colled  precepts,  such  as  payments  for  paying  or  perforata; 
what  was  decerned  aj  for  poinding;  and  upon  decreets  of  re  - 
moving  follow  precepts  to  remove,  and  precepts  to  eject  the 
person  decerned  to  remove."  Eiskine  (4.  3.  16.)  *Lo  men- 
tions the  precept  of  ejection  as  a  form  used  in  the  Sheriff 
Courts.  About  this  tberecan  be  no  question  here.  Tbe  discus 
•ion  is  only  as  to  the  form  of  doing  this.  We  know  that,  in 
this  country,  law  was  not  powerful  or  well  observed  in  undent 
times,  and  onr  forms  of  process  were  slow  and  tedious,  'fliers 
behoved  to  be  four  citations  before  a  man  could  be  effectually 
brought  into  Court,  except,  I  think,  by  a  summons  of  treason 
before  parliament,  where,  in  consequence  of  the  dignity  of  the 
Court  or  the  magnitude  of  the  offence,  only  three  citations 
were  required ;  and  in  the  Supreme  Civil  Court,  there  be- 
hoved to  be  four  charges  before  a  man  could  be  effectually 
brought  to  give  obedience  to  a  decree  pronounced  against 
him.  These  charges  were  originally  on  separate  writs,— after. 
wards,  In  each  ease,  all  tbe  lour  came  to  be  inserted  in  a  single 
writ,  as  in  the  letter*  of  four  forms  so  well  known  among  the 
antiquities  of  our  law.  This  diligence  at  first  did  not  proceed 
upon  liquid  grounds  of  debt,  but  only  upon  obligations  ad /acta 
prialaada.  But  an  act  of  sederunt  23d  Match  1082,  appointed 
homing  to  proceed  on  decreets  of  the  Court  of  Session  for  liquid 
sums,  as  well  as  upon  decreet*  ad  facta  praxtanda.  Tbe  act  of 
sederunt  was  ratified  in  parliament  by  1584,  139. 

Lord  Karnes  colls  this  an  instance  of  harshness, —  nay  he  con- 
siders it  brutality  to  punish  a  mun  as  a  rebel  who  is  uuablo 
from  want  of  means  to  pay  a  debt,  aud  apply  tho  same  remedy 
to  him  as  to  one  who  wilfully  refuses  to  do  an  act  within  his 
power.  At  the  same  time,  the  people  must  have  been  well  pre. 
pared  for  it ;  and  it  appears  from  the  preamble  of  the  act  of 
sederunt,  tbat  the  defect  of  personal  execution  upon  liquid 
grounds  of  debt  was  heavily  complained  of.  It  is  well  known 
that  the  ecclesiastics  of  the  Popish  Church  bod  contrived  to 
obtain  for  their  courts  a  large  shareof  civil  jurisdiction.  Obliga- 
tions to  pay  or  perform  were  often  framed  with  a  eluuse  inter- 
poeing  the  sanction  of  an  oath ;  and  obligations  without  such 
clause,  if  recorded  in  the  books  of  their  court,  gave  jurisdiction 
also  to  enforce  it,  on  what  were  termed  letters  of  cursfog,  and 
these  were  enforced  by  letter*  of  four  forms  under  the  signet. 
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There  Is  much  In  Boot,  vol  1,  in  his  section  on  personal  dili- 
gence, p.  270,  on  this  matter.  The  regulations  of  the  Commis- 
sary Court  Id  1663  contained  the  name  forme ;  but  as  the  courts 
which  had  exercised  thin  jurisdiction  were  superseded  at  tha 
Reformation,  it  had  not  been  well  observed ;  and  the  act  1673, 
a  63,  waft  enacted,  "  ordering  letter*  to  be  direct  bj  the  Lords 
of  Council  in  ail  the  fonr  forms,  to  satisfy  the  kirk,  under  the 
pain  of  rebellion."  While  as  yet  this  form  wan  used  on  the 
decree*  of  the  Supreme  Civil  Court  only  ad  facta  praitanda,  per- 
sonal execution  for  payment  of  debt  was  used  on  these  decrees 
of  the  Commissaries. 

In  fine,  then,  I  assume  that  the  Sheriff  issued  a  precept  or 
warrant  to  cany  Into  effect  the  decree  he  had  given  for  poind- 
ing the  ground,  as  be  bod  power  to  arrest  and  poind  move- 
ables within  his  jurisdiction, — the  only  limitation  of  his  powers 
being,  that  he  could  nol  grant  any  warrant  of  incarceration. 
In  this  respect,  his  power  of  execution  was  inferior  to  that  of 
the  magistrates  of  a  burgh  royal.  When  execution  was  wished 
upon  a  Sheriff's  decree,  beyond  the  jurisdiction  or  against  the 
person,  the  form  was  to  apply  to  the  Supreme  Court  to  pro- 
nounce what  was  called  a  decree  conform,  On  which  letters 
under  the  signet  issued.  The  first  change  upon  this  was  made 
ill  favour  of  the  buigh  by  1698,  c.  IS,  authorizing  letters  of  born. 
ing,  containing  a  single  charge  of  ten  day",  to  proceed  on  de- 
crees of  magistrates  within  burgli,  without  the  necessity  of  let- 
ters conform,  "  which  is  baith  snmpteous  to  the  pursuer  and 
hindersum."  It  was  merely  abridging  the  form,  as  already  in- 
carceration for  a  civil  debt  was  known  to  them.  But  having 
made  this  step. — by  1606  e.  10,  this  privilege  was  extended, 
and  it  was  enacted,  "that  like  letters  of  homing  and  execution 
of  horning  be  direct  and  granted  by  the  Lords  of  Session  upon 
all  acts,  decreets,  and  sentences  of  sheriffs,  Stewarts  and  baillies, 
as  well  of  toy nl tie  as  regulitie."  as  are  given  on  decreets  of 
iiiniri  Urates  within  burgh.  1  may  notice  in  passing,  that  by 
1009,  c.  15,  the  same  privilege  is  extended  to  the  decreets  of 
the  Admiral,  and,  by  1612,  c.  7,  to  the  commissaries  decreets  ; 
and  the  Court  of  Session,  by  act  of  sederunt  1613,  abolished 
letters  of  four  forms,  and  appointed  the  same  letters  of  hom- 
ing to  pan  on  their  own  decreets,  that  by  statute  were  autho- 
rised to  pass  upon  the  decree*  of  inferior  courts. 

Now,  then,  as  it  was  competent  to  apply  for  homing,  which 
might  be  followed  by  caption  upon  a  Sheriff's  decree,  by  letters 
under  the  signet,  I  have  no  don bt  that  a  practice  arose,— quite 
unnecessary,  as  I  think,  except  in  very  peculiar  cases, — of  ap- 
plying occasionally  for  letters  of  poinding,  or  of  poinding  the 
ground,  from  the  Bill-Chamber.  But  this  did  not  exclude  the 
right  of  tbe  Sheriff  to  authorize  such  poinding,  by  issuing  Lis 
own  precept  or  warrant  to  carry  his  decree  into  effect,  as  it 
was  a  decreet  to  be  executed  out  of  the  moveables  on  the 
ground,  and  not  by  incarceration  of  tbe  person,  which,  as  al- 
ready noticed,  Is  an  executorial  not  competent  for  the  Sheriff 
to  grant.  It  is  very  true  that  the  books  referred  to,  on  the 
jurisdiction  of  the  Sheriff  Court,  are  supposed  to  have  in  view 
letters  of  poinding  Issuing  under  the  signet,  as  in  this  pas- 
sage from  Clark,  p.  80,  where,  describing  a  Sheriff  Court  de- 
cree in  an  action  of  poinding  the  ground,  he  says — "When 
decree  Is  obtained  in  this  action,  and  letters  of  poinding 
raised  thereon,  It  is  unnecessary  to  give  the  tenants  a  pre- 
vious charge."  Now,  I  think  that,  at  the  utmost,  this  merely 
mentions  a  common  case,  the  one  perhaps  best  known  to  the 
writer,  of  letters  from  the  signet,  which  often  follow  on  such 
Inferior  Court  decrees;  but  neither  he  nor  any  other  says  that 
this  has  entirely  superseded  the  piactice  followed  In  the  She- 
riff Court,  of  executing  the  decree  of  poinding  upon  his  own 
Eirecept  or  warrant  issuing  from  bis  own  Court,  or  renders  this 
llcgal  ;  and  1  am  clear  it  has  not  done  so.  Now,  then,  how 
does  the  Sheriff  enforce  the  decreeunder  the  summons  of  poind- 
ing the  ground,  and  how  is  it  done  in  tbe  present  case  1  De- 
cree is  pronounced  in  alisence,  in  terms  of  the  libel,  in  January 
1843,  and  an  extract  is  taken  out  narrating  the  summons 
and  procedure  on  it,  and  ordaining  messengers  to  poind  tbe 
moveables  of  the  defenders  for  the  sums  therein  specified,  and 
thus  the  Sheriff  grants  warrant  to  charge  Kennedy  to  make 
payment  of  the  expenses  and  dues  of  extract,  and  if  he  fails 
to  obey  the  charge,  warrant  to  poind  and  arrest  for  these  is 
also  given  as  in  a  personal  proceeding,  leaving  the  poinding 
of  the  ground  solely  for  the  intereseof  the  iWafum  fundi.  Whe- 
ther this  was  necessary  or  not,  I  do  not  know,  but  perhaps  it 
was  the  correct  form.  It  will  be  observed  that  nothing  is 
levied  from  the  tenants.    The  property  poinded  was  all  levied 


from  Kennedy,  tbe  debtor.  Thus,  on  1st  August  1848,  there 
is  an  execution  or  poinding  the  ground,  in  virtue  of  the  ex- 
tract-deciee,  upon  24th  and  31st  January  1848,  by  the  messen- 
ger poinding  the  goods,  gear,  &c.  after  specified,  of  Kennedy. 
Then  follow  the  articles,  amounting  to  £78  : 3  :  6  of  appraised 

Warrant  of  sale  is  then  given  on  3d  August,  with  an  unne- 
cessary attention  to  tbe  rules  of  the  bankrupt  act  as  to  the 
sale  and  report ;  for  It  has  been  held,  that  poindings  of  the 
ground  are  not  included  in  those  regulations,  which  apply 
only  to  personal  poindings—  Bell  t>.  Caddell,  Sd  Dec.  1831 — un- 
less it  was  proper  to  apply  these  rules  to  tbe  poinding  in.  so 
far  as  it  was  to  recover  tbe  expenses  by  a  personal  poinding. 
This  is  regularly  followed  up  by  report  to  the  Sheriff,  adjust- 
ment of  the  expenses,  and  the  settlement  of  the  claim  under 
the  poinding. 

Now,  1  can  see  nothing  incorrect  in  all  this,  as  I  think  the 
extracted  decree  gives  full  warrant  to  poind  after  the  decenri- 
tnre  under  the  summons,  and  any  separate  precept  following 
thereupon  might  not  be  incompetent,  but,  I  certainly  think, 
quite  unnecessary.  The  report  given  to  us  by  Mr-  Neavc* 
shews,  as  might  have  been  expected  in  a  matter  of  this  kind, 
not  of  very  frequent  occurrence  in  the  Sheriff  Court,  that  the 
recent  practice  has  been  various, — that  when  signet  letters  ore 
not  resorted  to,  but  the  Sheriff  Court  is  left  under  its  original 
jurisdiction  executing  its  own  decree,  this  is  done  sometimes 
on  tbe  precept  incorporated  to  the  Sheriff's  decree  as  extracted, 
and  sometimes  on  separate  precepts  or  warrants.  The  report 
seems  to  bear,  that  commonly  they  proceed  on  tbe  extract  de- 
crees; that  seems  tbe  effect  of  the  report  from  Dumfries  and  Fife. 
Excerpts  were  also  sent  to  us  of  extracted  decrees,  from  the 
Sheriff  Court  of  Edinburgh,  of  poindings  of  the  ground,  which 
were  not  noticed  at  the  debate  on  either  side.  I  have  exa- 
mined them  carefully,  and  rind  that  the  warrant  or  authority 
to  poind  is  contained  in  the  extracted  decree,  as  it  la  In  the 
present  case  ;  and  I  can  find  no  difference,  except  that  at  the 
end,  after  decerning  and  ordaining  officers  of  Court  to  pass,  4c. 
poind  and  distrain,  Ac.  to  the  avail  of  the  sum  due, — it  further 
bears,  "  also  ordains  all  other  execution  necessary,  to  pass  and 
be  direct  hereon  in  form  as  effeire."  This  can  make  no  diffe- 
rence iu  the  form,  as  the  whole  is  In  the  extracted  decree,  and 
not  in  any  separate  precept  or  warrant;  and  as  the  effect  is  to 
abridge  an  unnecessary  form,  even  if  we  were  to  hold  that  the 
practice  is  less  than  it  is,  of  inserting  it  In  the  extract,  in  terms, 
as  I  think,  of  the  summons  Itself,  I  would  be  for  dispensing 
with  any  additional  precept  or  warrant  The  warrant  in  tbe 
extract  seems  sufficient 

On  the  whole,  I  am  for  repelling  this  reason  of  reduction. 

Lord  Juslia  Clerk. — I  was  anxious  to  hear  the  opinion  of  Lord 
Hedwyn,  and  have  come  to  the  same  result,  though  with  mora 
difficulty.  In  this  case,  the  poinding  was  not  by  letters  under 
the  signet,  and  we  ordered  a  report  with  regard  to  the  prac- 
tice in  the  Sheriff  Court  I  do  not  think  the  returns  made 
under  that  report  are  very  satisfactory.  Indeed,  the  cute  of 
Bell  throws  some  doubt  on  the  returns  altogether,  for  in  that 
case  there  were  signet  letters,  and  it  occurred  during  the  time 
when  the  sheriff  clerk  of  Dumfries  has  reported  that  there  was 
no  such  thing.  I  confess  the  practice  apjiears  to  me  to  be  but 
weak.  The  first  point  is,  whether  there  was  a  power  in  the 
Sheriff  to  execute  the  decree  in  this  form.  Mr.  Buchanan 
wanted  to  refer  to  the  act  1469,  but  that  act  we  can  only 
regard  as  never  having  been  carried  out  Looking  to  tbe 
origin  of  the  practice,  I  confess  I  did  think  letters  under 
tbe  signet  would  be  required  ;  but  when  we  Qnd  that,  he- 
fore  tbe  Diligence  Act,  this  practice  of  dispensing  with  snefa 
letters  did  prev.dl  in  some  eight  or  ton  Sheriff  Courts,  one  is 
always  unwilling  to  disturb  a  piactice  in  matters  of  carrying 
out  diligence,  however  it  may  have  been  established  at  first. 
Then  comes  the  second  point,  whether  there  ought  to  be  a 

Erecept  or  not;  and  I  think,  in  principle,  there  ought  to  be,  and 
have  no  doubt  this  was  formerly  the  case  in  all  cases  when 
there  was  anything  done  on  tbe  decree,  beyond  mere  ordinary 
poinding.  It  is  therefore  with  very  considerable  hesitation 
that  1  have  come,  in  respect  of  the  practice,  to  concur  in  tbe 
opinion  of  Lord  Hedwyn. 

litrrd  Coddiurn. — I  concur  with  Lord  Medwyn.  I  do  not  go 
on  tbe  mere  practice,  but  I  agree  in  thinking  that  the  principle 
goes  along  with  tbe  practice — via  that  the  Sheriff  shall  be 
allowed  to  execute  his  own  decrees. 

Laid  Murray. — I  agree  In  the  result  to  which  your  Lordships 
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hire  iirived.  It  if  difficult  to  trace  back  the  jurisdiction  of 
the  Sheriff;  bat  I  concur  In  the  observations  made  by  Lord 
Hedwyn  to  s  great  extent,  though  I  cannot  trace  the  matter 
up  n  clearly  as  be  has  done. 

The  Court  adhered. 

lard  Ordinary,  Cuninghame. — Act.  Sol. -Gen  (Dcae),  Ogilvy; 
Jnnner  and  Stuart,  S. B.C.  Ai/cnis. — Alt.  Buchanan,  Henderson ; 
J.  5.  JohMton,  S.S.C.  Agent.— K.  Clerk— (W.O.T.) 

18(A  February  1852. 

Fmw  Division. 

So.  155. — Allan  Gilmoor,  Suspender,  v.  John  Obaio 

and  others,  Respondents 

Interdict— Process— Poor-  Law— Held  competent  to  interfere,  by 
trey of  interdict, lo  prevent  parties  who  icers  not  proprittorM  urithin 
tin  ■will  to  the  extent  and  value  required  by  the  act,  from  acting 
a  Main  of  a  parochial  board. 

Expenses — A  member  of  a  parochial  board  applied  for  and  obtained 
an  interdict  against  certain  partite  to  prevent  them  from  acting  as 
■mien  of  the  board,  in  respect  they  had  not  the  property  qualifi- 
cation required  by  the  statute — Held  thai  the  suspender  teas  entitled 
to  expenses  as  in  an  ordinary  ease  between  one  private  party  and 

This  was  an  application,  by  way  of  suspension  and 
interdict,  to  prevent  the  respondents  from  acting  as 
members  of  the  parochial  board  of  Mearns,  in  Renfrew- 
shire, in  respect  they  were  not  owners  of  property  in  the 
parish  to  the  extent  required  by  the  statute. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"In  respect  it  is  not  denied  that  the  respondents.  John 
Craig  and  John  Follok,  are  not  proprietors  at  present,  in  the 
t«ri«hof  Mearns,  to  the  extent  and  value  required  by  the  sta- 
tute in  constituent  members  of  parochial  boards,  and  that  they 
held  do  inch  qualification  since  tbey  acted  as  members  of  the 
parochial  board  of  the  paid  parish,  finds  that  their  acting  in 
that  capacity  was  Incompetent  and  illegal ;  therefore,  sustains 
the  reasons  of  suspension  as  against  them,  and  also  against  the 
respondent  Andrew  Gllmour,  acting  as  trie  mandatory  of  the 
(■id  John  Craig,  and  interdicts,  prohibits  and  discharges  tbem 
from  Toting  or  acting  in  time  coming  as  members  of  the  said 
parochial  board  I  Finds  the  sospenders  entitled  to  expenses 
from  the  said  three  parties, 

"  Nate— The  plea  chiefly  relied  on  by  the  respondents  is, 
that  any  proceedings  against  them  by  suspension  and  interdict 
is  incompetent, — referring  to  certain  precedents  in  this  Court, 
sod  in  the  House  of  Lords,  finding  that  the  elections  of  town- 
councils  and  simitar  bodies  must  be  challenged  by  declarator  or 
redaction,  and  not  by  suspension.  The  Lord  Ordinary  has  no 
idea  that  these  authorities  rule,  or  at  all  apply  to  the  present 
esse.  The  present  is  not  a  disputed  election  on  a  vacancy ; — 
it  in  a  case  of  gross  intrusion,  where  parties  destitute  of  the 
slitutory  qualification  are  attempting  to  Sot  without  a  title.  It 
U  rarely  competent  to  check  such  an  intrusion  by  interdict. 
There  are  innumerable  cases  where  the  Court  is  bound  to  pro- 
tect, by  interdict,  parties  injured  by  such  lawless  conduct, — 
more  especially  when  instantly  teriftcd.  For  example,  by  sta- 
tute, road  trustees  must  generally  have  £100  of  valuation  in 
"cry  county  where  they  act; — hut  surely  if  a  proprietor 
Tilued  only  at  £50  in  the  cess  books,  or  having  his  valuation 
in  another  county,  threatened  to  act,  and  intruded  himself 
smong  the  legal  trustees,  the  Court  would  be  bound  to  stop 
fich  a  party,  by  interdict,  from  acting." 
The  respondents  reclaimed. 

Pattitcm  for  reclaimers — We  do  not  mean  to  maintain 
that  the  reclaimers  are  possessed  of  the  statutory  qua- 
lification for  members  of  the  parochial  board.  The  ques- 
tion is  now  one  of  expenses.  OUmour  does  not  com- 
plain of  any  personal  injury  to  himself  as  a  member  of 
the  board.  He  pursues  as  one  of  the  public.  In  these 
-'■—-*■■  "1,  it  is  bard  to  make  the  respondents  liable 


Lord  Jwttat-Qsnsral-  -The  suspender's  allegations  lelof  ad- 


mitted, the  general  rule  must  be  applied,  of  finding  the  unsuc- 
cessful party  liable  in  expenses-  i 
Adhere,  with  expenses. 
Lord  Ordinary,  Cuninghame. — Act.  Desu  of  Faculty  (Ander- 
son), Wood;  Hunter,  Blair  and  Cowan,  W.S.  Agents  —Alt.  Inglis, 
Psttison;  Patrick  Graham,  W.S.  Agent.  — W.  Clerk.— (F.H.) 

18fA  February  1852. 

I'm sT  Division. 

No.  156. — Ronald  Stetjabt  Menzies,  Pursuer,  «. 

John  Stkuart  Meszies,  Defender, 

Entail— Entail  Amendment  Act  (1848),  §  43— An  entail  defec- 
tive in  the  resolutive  clause  against  sates,  falls  to  be  dealt  tdth  as 
a  fee-ample  title,  muter  the  4ZU  section  of  the  statute. 
This  was  an  action  to  have  it  declared  that  the  pur- 
suer held  the  lands  of  Culdares  and  others  in  fee-simple, 
Tbe  action  was  founded  on  the  following  section  (the 
43d)  of  the  Entail  Amendment  Act  of  1848, 11  and  12 
Vict.  c.  36  :— 

"That  where  any  tailzie  shall  not  be  valid  and  effectual  in 
terms  of  tbe  said  recited  act  of  the  Scottish,  parliament  passed 
in  tbe  year  1U85,  In  regard  to  tbe  prohibitions  against  aliena- 
tion and  contraction  of  debt,  and  alteration  of  tbe  order  of 
succession,  in  consequence  of  defects  either  of  the  original  deed 
of  entail,  or  of  the  investiture  following  thereon,  but  shall  he 
invalid  and  ineffectual  as  regards  any  one  of  such  prohibitions, 
then  and  in  that  case  such  tailzie  shall  he  deemed  and  taken, 
from  and  after  the  passing  of  this  act,  to  be  invalid  and  in- 
effectual as  regards  all  the  prohibitions;  and  the  estate  shall 
be  subject  to  the  deeds  and  debts  of  the  heir  then  in  possession, 
and  of  his  successors,  as  they  shall  thereafter,  in  otder,  take 
under  such  tailzie;  and  no  action  of  forfeiture  shall  be  compe- 
tent, at  the  instance  of  any  heir-substitute  in  such  tailzie, 
against  the  heir  in  possession  under  the  same,  by  reason  of 
any  contravention  of  all  or  any  of  the  prohibitions." 

It  was  conceded  that  the  resolutive  clause  was  defec- 
tive as  to  sales. 
The  Lord  Ordinary  decerned  in  terms  of  the  libel. 
The  defender  reclaimed. 

Potion  for  reclaimer — The  Lord  Ordinary  has  dis- 
posed of  the  case  out-and-out  in  the  pursuer's  favour. 
It  is  conceded  that  there  is  a  defect  in  the  resolutive 
clause  applicable  to  the  prohibition  against  sales.  But, 
on  the  other  hand,  the  reclaimer  is  entitled  to  assume 
that  there  is  no  defect  in  the  clauses  prohibiting  the 
contraction  of  debt  or  alteration  in  the  order  of  succes- 
sion. Tbe  entail,  therefore,  remains  a  prohibitory  en- 
tail. The  Amendment  Act  waa  not  intended  to  deal 
with  simple  destinations  fortified  by  prohibitions,  in 
questions  inter  haredet.  It  intended  to  deal  with  heirs 
under  a  strict  entail  in  terms  of  the  act  1C85,  which 
this  is  not.  This  entail  is  to  be  considered  as  an  entail 
without  irritant  or  resolutive  clauses;  and  tbe  statute 
cannot  be  held  to  apply  to  it  as  a  prohibitory  entail, 
which  is  still  effectual  in  questions  inter  hasredes. 

Dears  of  Faculty,  in  support  of  the  interlocutor,  cited 
Urquhart  v,  Urquhart,  20th  Feb.  1851,  supra,  vol, 
xziii.  p.  325;  BaUlie  v.  Baillie,  12th  July  1860,  supra, 
vol.  xzii.  p.  554. 

Lord  Justice-General. — I  have  no  difficulty  whatever  In  say- 
ing, that  we  must  adhere  to  this  Interlocutor.  We  have  heard 
a  very  Ingenious  argument,  which,  however,  If  sound,  would 
go  to  get  rid  of  the  clause  of  tbe  act  altogether.  The  Auchin- 
Ieck°  case,  which  we  decided  the  other  day,  Is  quite  conclusive. 
Lord  Fullerton  — I  am  of  the  tame  opinion.  I  just  adbem  to 
the  opinion  which  I  expressed  in  the  case  of  Urquhart,     We 

•  Pi*  supra,  p.  188-BosweII  v.  BoawtlQQl 
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there  held,  that  the  statute,  though  applicable  to  previous 
entails,  had  no  retrospective  effect.  We  could  Dot  reach  that 
question  without  in  effect  deciding  that  on  entail  like  that 
before  ub  wan  struck  At  by  the  statute. 

Lard  Caninghame  concurred. 

Lord  Ivory.  —  The  ground  argued  to  or  in.  that  this  Is  not  an 
entail  under  the  act  1685, — and  that  it  is  not,  therefore,  an 
entail  in  the  sense  of  the  Entail  Amendment  Act  It  ie  said 
to  be  a  mere  disposition  rub  condition!.  But  such  a  disposition 
Is  just  an  imperfect  entail ;  and,  being  so,  the  statute  declares 
It  inoperative,  not  merely  In  a  question  with  creditors,  but  in 
all  respects.  The  deed  is  quite  within  the  enactment,  and  I 
entirely  agree  with  yi>ur  Lordships, 

The  Court  adhered. 

Lord  Ordinary,  Wood. — Act.  Dean  of  Faculty  (Anderson) ; 


?*o.  157. — James  MT>ocau.  and  Jane  MT)ouali.,  Pur- 
*uer»,  v.  Roland  Jakes  M'Douall  and  his  Tutor  ad 

Litem,  Defender/. 
Legitimation  perSubsequensMatrimoninm-Parent  and  Child— 
A  domiciled  Scotchman,  who  never  loll  hit  Scotch  domicile,  coha- 
bited in  England  with  on  Englishwoman,  tchom  he  afterward* 
married  in  Scotland,  where  the  partite  lahttquently  raided — Held 
thai  children  born  of  the  antenuptial  iniereouru  were  legitimated 
by  the  tubtequeni  marriage. 

This  was  an  action  to  hare  it  declared  that  the  pur- 
suers were  the  lawful  children  of  the  late  Colonel  James 
M'Douall.  The  action  was  opposed  bj  the  grandson  of 
a  brother  of  Colonel  M'Douall,  and  his  tutor  ad  litem. 

The  conclusion  of  the  summons  was,  that — 
"  it  ought  and  should  be  found  and  declared,  by  decree  and 
sentence  of  the  Lords  of  our  Council  and  Session,  that  the  pur- 
suer Jana  M'Douall  Is  the  only  or  eldest  lawful  daughter,  and 
tiie  pursuer  James  M'Douall  is  the  only  or  eldest  lawful  son, 
of  the  said  Colonel  James  M'Douall,  and  as  such,  hare  right 
and  are  entitled  to  all  the  lights  and  privileges  of  children 
bom  In  lawful  wedlock,  as  regards  inheritance,  succession,  or 
otherwise ;  and  particularly,  that  the  pursuer  James  M'Douall 
is,  after  his  father,  the  next  Immediate  heir-substitute,  entitled, 
on  his  father's  death  anil  his  own  suivivauce,  to  succeed  to  the 
said  entailed  estates  of  Baukton  and  Logan,  under  the  eDtails 
foresaid,  as  also  to  all  other  rights  and  privileges  of  snch  heir- 
substitnte  of  entail;  and  that  the  pursuer  Jans  M'Douall  Is 
entitled  to  the  provisions  made  in  favour  of  younger  children 
In  the  contract  of  marriage  between  her  said  father  and  mother 
before  mentioned ;  and  the  said  defenders  ought  and  should 
be  prohibited  and  discharged  from  Interfering  with  the  rights 
of  the  pursuer*,  as  the  only  or  eldest  lawful  daughter  and  son, 
respectively,  of  the  said  Colonel  James  M'Douall." 

Colonel  M'Douall,  being  in  London  with  his  regiment, 
cohabited  with  Jane  Barnet,  an  Englishwoman.  The 
result  of  the  cohabitation  was  the  birth  of  the  pursuers. 
Colonel  M'Douall  and  Jane  Bamet  were  subsequently 
married,  and  resided,  in  Scotland.  He  never  lost  his 
Scotch  domicile. 

There  was  a  question  on  the  proof,  whether  the  pater- 
nity was  fully  established. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  Having  especial  regard  to  the  fact  (admitted  In  the  defen- 
ces), that  the  father  of  the  pursuers  is  a  native,  and  has  always 
been  a  domiciled  Scotchman,  finds,  declares,  prohibits,  and 
discharges  timplicitcr,  in  terms  of  the  libel. 

"Note. — As  to  the  paternity  of  the  pnmuers,  the  proof  leaves 
no  room  for  doubt;  while  on  the  question  of  legitimation, 
again,  (with  Its  correlative  patrimonial  results),  the  authority 
of  the  House  of  Lords'  judgment  in  the  former  cases  of  Mac- 
Douall  and  Munro,  is  absolute  and  conclusive," 

The  defender  reclaimed. 


Moir  for  reclaimer — It  has  been  Sxed  by  the  case  of 
Rosa  of  Cromarty,  that  if,  at  the  time  of  the  intercourse. 
the  man  is  not  a  domiciled  Scotsman,  the  rale  of  legiti- 
mation per  mtbiequent  matrimomwn  does  not  apply. 
Does  not  the  converse  hold  where  the  woman,  at  the 
time  of  the  intercourse,  was  a  domiciled  Englishwoman' 
The  principle  of  the  rule  is,  that  at  the  time  of  the  in- 
tercourse, both  parties  had  the  law  of  Scotland  in  vie*. 
That  cannot  hold  where  the  woman,  at  the  time  of  the 
intercourse,  was  a  domiciled  Englishwoman. 

Mackenzie  in  support  of  interlocutor — The  law  ii 
clearly  fixed  by  the  cases  to  which  the  Lord  Ordinal/ 
refers.  Monro's  case  is  identical  with  the  present,  ex- 
cept that  the  marriage  was  celebrated  in  England.  Here 
it  is  admitted  that  the  husband  never  lost  hie  Scotch 
domicile, — and,  besides,  the  marriage  was  contracted  in 
Scotland. 

Lord  Jmtict-Geiieml—l  hare  heard  nothing  which  can  in- 
duce me  to  alter  the  interlocutor. 

I  hare  read  the  proof,  and  can  entertain  no  doubt  on  the 
question  of  paternity. 

That  being  the  case,  and  the  father  being  a  domiciled  Scots- 
man, and  having  done  everything  which  the  law  of  Scotlui 
requires  In  order  to  confer  the  status  of  legitimacy  upon  these 
children,  I  am  of  opinion  that  they  are  legitimate. 

Lord  Fullerton. — 1  am  of  the  same  opinion.  We  bare  no 
qnestion  here  on  the  bets.  It  is  admitted  that  the  father'* 
domicile  was  in  this  country,  and  that  he  never  lost  it  The 
paternity  is  not  seriously  disputed.  It  It  admitted  that,  til 
the  marriage,  the  lady's  domicile  was  in  England ;  and  th* 
argument  is.  that  in  respect  of  the  lady's  English  domicile,  tie 
principle  of  legitimation  per  lubiequene  matrHncmixm  will  net 
apply.  One  can  conceive  a  case  in  which  the  reclaimer's  u- 
EU*nent  would  hold  good.  Suppose  a  Scotch  lady  went  te, 
England,  and  had  connexion  with  an  Englishman  who  after- 
wards married  her  tlieie, — it  would  be  difficult  to  bold  thai 
the  principle  of  legitimation  per  tubtequcnt  noiritnoniiat  corJd 
receive  effect  lu  that  case.  But  the  reason  is,  that  both  in  tbi 
case  and  in  the  case  I  have  supposed,  the  husband's  domicile 
does  not  change.  In  the  case  supposed,  the  marriage  does  no* 
make  him  Scotch,  but  makes  her  English.  So,  here,  the  men 
fact  of  the  marriage  makes  the  mother  a  Scotchwoman.  Tti 
case  is  decided  by  that  of  Munro. 

Lord  Caninghame  concurred. 

Lord  Ivory. — It  is  impossible  to  distinguish  this  case  tkna 
that  of  Munro.  The  Scotch  domicile  of  tbe  father  is  admitted 
In  Munro's  case,  just  as  much  as  in  the  present,  tbe  mother'! 
domicile  was  English.  But  what  was  a  stronger  cirenmstsnn 
against  the  legitimation  In  that  case,  was,  that  the  marriage 
had  taken  place  in  England.  That  was  a  difficulty  which  docs 
not  exist  here.  Then  the  domicile  of  the  marriage  was,  tj 
inference  from  the  lather's  domicile,  held  to  be  Scotch,  these* 
the  marriage  was  celebrated  in  England, 
The  Court  adhered. 

Lord  Ordinary,  Ivory. — Act.  Marshall,  Mackenzie;    Artfcw 


20th  February  1852. 
First  Divjsios. 
No.  168. — Gray  and  Mandatory,  Pursuers,  t. 
Brassry,  Defender. 
Relevancy — Issues.  Adjustment  of— Court  of  SeJsdon  Act  (188ft 
In  this  case,  the  question  raised  was  as  to  a  master") 
liability  to  a  workman  for  an  injury  done  to  him  tluougfe 
the  negligence  or  misconduct  of  a  fellow  workman,  lac 
case  had  been  reported  by  the  Lord  Ordinary,  undent* 
38th  section  of  the  Court  of  Session  Act  of  I860,  as 
one  in  which  the  parties  could  not  agree  as  to  adjust- 
ment of  the  issues.     The  Court  remitted  the  case  back; 
to  the  Lord  Ordinary  for  a  decision  on  the  general  q»* 
tion  of  relevancy . — [^-H-] 


1862.] 


IN  THE  COURT  OP  SESSION,  Ac. 


20fA  Fdrntary  1852. 

Sccokd  Division. 

No.  159. — William  Kippkn,  Appellant,  v.  John 

Stewart  and  others,  BespondenU. 

Bsnkrapt— Sequestration — Affidavit — Heritable  Bond — Sole— 

Obligation —  Where  landi  ovcrtchieh  the  proprietor  had  granted  a 

l&vl  and  diipaiiiion  in  security  mere  purchated  by  a  party  in  an- 


Hdd  thai  theefect  ofthii  clause  wai  not,  as  regarded  the  creditor, 
to  transfer  the  personal  alligation  of  the  teller  to  the  buyer;  and 
the  buyer  hadng  become  bankrupt,  and  the  creditor  having  claimed 
m  hit  eitait  for  the  amount  of  hit  debt,  minus  the  value  of  the 
land  <mr  ahich  it  teat  eecurcd, — Claim  rejected. 

This  was  a  claim  by  William  Kippen  to  be  ranked  at 
a  creditor  on  the  sequestrated  estate  of  his  son  George 

Tbe  claimant's  affidavit  bore — 
Thsi  in  December  1840.  John  Stewart  and  George  Young, 
curing  on  business  tinder  the  Arm  of  Stewart  and  Young, 
■trp  proprietors  of  heritable  subjects  in  the  neighbourhood 
of  Glasgow :  That  the;  borrowed  money,  and,  in  return 
therefor,  granted  bonds  and  dispositions  in  security  over  the 
rabjects  in  question  :  That  in  December  1840,  they  sold  the 
luidi  to  the  bankrupt  for  the  con  side  rati  one  mentioned  In 
Urn  note  of  the  Sheriff-substitute  :  That  the  claimant  had 
sqeired  right,  by  assignation,  to  £4600  of  the  heritable  debt 
affecting  the  lands,  on  which  interest  bad  been  paid  by  the 
bankrupt  up  to  Martinmas  1848 :  "  That  the  said  George 
Kippen  was  thus,  in  tbe  manner  before  detailed,  at  the  date 
of  sequestration  of  his  estates,  and  still  is.  justly  and  truly 
indebted  and  owing  to  the  deponent  the  said  principal  sum 
of  f  1000  sterling ;  as  also  in  the  sum  of  £190 :  12 ;  8  sterling, 
being  the  legal  interest  on  said  sum  from  tbe  11th  day  of 
Korember  1848  to  the  date  of  said  sequestration — amount- 
ing laid  sums  of  principal  and  Interest,  to  the  sum  of 
£4790;  12:  3  sterling.  Depones,  That  no  part  of  said  sum  has 
been  paid  or  compensated  to  the  deponent,  and  that  he  holds 
Bo  other  person  or  obligant  than  the  said  George  Kippen  and 
his  estate  bound  for  the  said  debt,  and  no  security  for  the 
*tm*,  save  and  except  the  security  of  the  subjects  before  men- 
tioned and  described  in  said  heritable  securities,  which  the 
deponent  values  at  the  sum  of  £2500  sterling,  and  the  personal 
obligations  of  the  said  John  Stewart,  George  Young,  and  Stew- 
art and  Young,  contained  in  said  bonds  and  dispositions  in 
security,  provided  it  shall  be  held  they  are  still  bound  and 
liable  to  the  deponent;  and  which  said  personal  obligations 
Uw  deponent  values"  at  Bain  all;  "and  which  said  respective 
sums  being  deducted  from  the  said  sum  of  £4790 : 1 2 : 3  ster- 
ling, leaves  the  sum  of  £2200  : 9  :  8  sterling  still  due  and  rest- 
ing-owing  to  the  deponent  by  the  said  George  Kippen." 

Tbe  trustee  having  sustained  the  claim,  the  respon- 
dents appealed  to  the  Sheriff. 

The  Sheriff-substitute  (G-.  Bell)  pronounced  the  fol- 
lowing interlocutor ; — 

"  Finds,  for  the  reasons  stated  in  the  annexed  note,  that  the 
clslm  of  the  said  William  Kippen  to  bo  ranked  for  a  deht  of 
£2290:12:8,  cannot  be  sustained;  and,  as regardsit,  sustains 
tbe  appeal,  vecals  the  deliverance  of  tbe  respondent  M*Cowan 
tbereanent,  and  finds  that  the  said  William  Kippen  is  not 
entitled  to  draw  any  dividend  upon  tbe  said  debt. 

"  -Vo(e.— The  claim  by  the  respondent  William  Kippen,  who 
Is  the  father  of  the  bankrupt,  to  be  ranked  for  tlie  sum  of 
£2290  :  12 : 8.  is  made  by  him  in  the  character  of  assignee  of 
certain  heritable  debts  affecting  property  which  was  acquired 
by  the  bankrupt  after  it  bad  been  so  burdened,  lo  hi*  r.ffl- 
dsvjt,  the  claimant  deducts  the  alleged  value  of  tbe  heri- 
table subjects  themselves,  and  ranks  for  the  balance  of  the 
heritable  debt  only.  John  Stewart  and  George  Young,  the 
original  owners  of  these  subjects,  with  consent  of  the  heritable 
cradlturs — whose  assignee  the  claimant  is — sold  and  disponed 
thejproperty  to  tbe  bankrupt,  in  consideration  of  tbe  sum  of 
£200  paid  down;  and  also  'in  consideration  of  his  freeing 
and  relieving  us,  Stewart  and  Young,  of  cettain  heritable 
debtsa&ctmg  said  subjects  to  the  extent  of  £7600,'— as  the  ex- 
esrpts  from  said  disposition,  which  are  admitted  to  be  correct, 


bear.  The  claimant  founds  upon  this  obligation,  undertaken 
by  the  bankrupt  to  relieve  the  primary  debtors,  Stewart  and 

Young,  of  the  heritable  debts,  as  constituting  a  direct  per- 
sonal obligation  iu  his  favour,  although  be  was  no  party  to  the 
conveyance  by  Stewart  and  Young  to  the  bankrupt;  and  al- 
though there  Is  no  clause  in  that  conveyance  connecting  tho 
disponee  with  the  heritable  creditors,  other  than  the  foresaid 
obligation  to  relieve  the  disponent  of  the  heritable)  burdens, 
the  claimant  argues,  that  whether  Stewart  and  Young  got  rid 
or  not,  by  ihis  conveyance  to  tho  bankrupt,  oi  the  personal 
obligation  in  tbe  heritable  bond  granted  by  them,  a'persona) 
obligation  was  at  all  events  undertaken  by  their  disponee,  the 
bankrupt,  which  entitles  the  heritable  creditor  to  proceed  di- 
rectly against  him.  Now,  it  was  no  doubt  authoritatively 
settled  by  the  case  of  Peddie,  Feb.  27, 1846,  that  the  burden  of  a 
ground-annual  follows  the  subjects  over  which  it  is  constituted, 
and  does  not  continue  personal  upon  the  original  dispones, 
after  he  has  been  divested  of  the  subjects  by  bona  fide  convey- 
ance ;  and  the  same  rule  applies  in  fen-rights,  and  also  In 
leases.  But  this  proceeds  upon  the  principle,  that  in  the  con- 
tract of  ground  annual,  in  feus,  and  in  leases,  the  land  is  the 
true  ana  primary  debtor,  and  the  personal  obligation  Is  only 
accessory  to  the  bnrden  laid  on  the  land  ;  whereas  tbe  very 
reverse  Is  the  cose  In  a  security  for  debt  by  bond  and  disposi- 
tion in  security.  '  In  the  cose  of  the  bond  and  disposition  In 
security,'  to  use  the  words  of  Lord  Wood  in  Peddie's  case, '  tho 
personal  obligation  to  pay  is  the  primary  and  regulating  clause 
of  the  deed.  Tho  party  is  the  primary  and  proper  debtor. 
The  heritable  subject  Is  conveyed  in  further  security  only, — 
It  is  the  accessory.  Tho  continuance  in  force  of  the  security, 
depends  upon  the  continuance  of  the  personal  obligation.  The 
obligation  is  not  of  a  permanent  kind,  but  may  at  any  time  he 
redeemed,  and  extinguished  by  payment.  In  one  and  all  of 
these  particulars,  the  ground-annual  light  stands  in  direct  con- 
trast to  the  bond  and  disposition  In  security.'  No  doubt  the 
bankrupt,  under  his  obligation  to  relieve  the  disponent  of  the 
heritable  debts,  is  personally  bound  in  relief  to  them,  if  tbe 
bondholder  proceeds  to  enforce  their  personal  obligation  to 
him.  But  that  personal  obligation  was  not  got  rid  of  by 
Stewart  and  Young  when  they  conveyed  to  the  bankrupt ; 
nor  did  the  Tatter's  undertaking  to  stand  between  them  and 
the  heritable  creditor  constitute  n  personal  debt  against  the 
bankrupt,  as  between  him  and  such  creditor.  The  bankrupt 
is  bound  personally  in  relief  to  tbe  disponers,  but  he  is  not 
bound  personally  to  any  one  else.  Thcro  is  no  assignation  by 
Stewart  and  Young  of  their  personal  claim  to  William  Kip- 
pen. In  as  far  as  the  subjects  themselves,  conveyed  as  a  sub- 
sidiary security  to  the  personal  debt  undertaken  by  Stewart 
and  Young,  will  not  liquidate  that  debt,  the  bondholder  re- 


claim, William  Kippen  obtained  from  hie  son,  the  bankrupt, 
when  in  jail  and  in  bankrupt  circumstances,  and  shortly  be- 
fore his  sequestration,  a  bond  of  corroboration,  also  produced 
with  tho  affidavit,  in  which  he  narrates  that  he  had  become 
bound  to  pay  his  father,  as  heritable  creditor,  the  sum  in  the 
bond, — and  binds  and  obliges  himself,  bis  heirs,  executors, 
and  successors  whomsoever,  to  content  and  pay  to  the  said 
William  Kippen  the  said  sum,  and  thereby  undertakes  a  di- 
rect personal  obligation.  But  this  bond  of  corroboration,  thus 
granted  inter  eonjunetos,  sets  forth  erroneously  that  any  such 
personal  obligation  previously  existed,  or  that  the  bankrupt 
was  bound  to  grant  any  such  bond.  It  may  be  true  that  this 
writing  is  probative  and  valid  as  between  the  granter  and 
grantee ;  but  it  is  not  so  In  a  question  with  third  parties,  be- 
ing executed  by  a  son  in  favour  of  bis  father,  within  eight 
days  of  tbe  date  of  the  son's  sequestration.  The  formal  nature 
of  the  document  does  not  take  it  beyond  the  operation  of  the 
principle  given  effect  to  iu  that  numerous  class  of  cases  in 
which  the  Court  has  refused  to  sustain  as  sufficient  vouchers 
of  debt, — voluntary  ackuo  "lodgments,  inter  oonjunctot,  granted 
after,  or  in  contemplation  of,  bankruptcy.  In  short,  the  bond 
of  corroboration  does  not  In  any  way  strengthen  William 
Kippcn's  claim  to  rank  as  a  creditor.  If  his  son  was 
bound  to  have  granted  such  bond,  then  bis  father  was  a  per- 
sonal creditor  independent  of  it ;  if  he  was  not  bound,  and  If 
his  father  had  not  previously  any  direct  personal  claim  against 
him,  then  the  bankrupt  could  not  constitute  a  preference  in 
favour  of  his  father  by  the  granting  of  such  voluntary  deed, 
immediately  before  sequestration." 
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The  claimant  appealed,  and  pleaded — This  was  Dot 
the  ordinary  case  of  a  sale  of  heritage  over  which  debt 
existed.  On  the  contrary,  one  of  the  considerations  in 
return  for  which  the  land  was  purchased,  was,  that  the 
bankrupt  should  take  up  the  whole  obligation  of  the 
seller,  personal  as  well  as  real. 

The  respondents  answered — Under  the  clause  in  ques- 
tion, a  good  right  of  relief  might  exist  in  the  person  of 
the  seller  against  the  bankrupt,  in  case  any  portion  of 
the  debt  fell  to  be  paid  by  tho  seller;  bat,  as  regarded 
the  creditors,  the  personal  obligation  of  the  seller  was 
not  transferred  to  the  bankrupt. 

Lord  Juttiex-CUrk.— The  point  actually  before  the  Court  Is 
free  from  doubt,  to  the  light  tu  which  it  presents  itself  to  my 

Stewart  and  Young  borrow  too  trams  of  money.  The  facta 
are  the  same  as  to  each.  For  each  sum  they  granted  a  per- 
sonal boud,  binding  themselves,  their  heirs,  executors,  and 
successors  whomsoever,  as  Individuals,  and  the  concern  of 
Stewart  and  Toung.  to  repay  the  sum, — and  In  farther  security 
to  the  creditor,  hut  without  prejudice  in  any  respect  to  the 
said  pemonal  obligation,  but  in  further  corroboration  thereof, 
they  disponed  in  security  certain  lands,  for  the  more  sure  pay- 
ment of  the  debt,  in  the  usual  terms.  On  that  disposition  in 
security  Infeftment  followed.  This,  then,  was  the  common  case 
In  which  the  creditor  had  the  debtor  who  borrowed  the  money, 
personally  bound  to  him,  and  had  security  over  lands.  Against 
no  other  party  had  he  any  personal  obligation,  and  he  stipu- 
lated for,  and  expected  no  other  personal  obligant.  If  he  dis- 
trusted the  ability  of  that  obligant,  be  could  go  against  the 
lands  Each  debt  was  afterwards  assigned  in  part,  and  be- 
came vested  to  a  certain  extent  in  William  Kippen.  The 
lands  over  which  the  heritable  disposition  extended,  were 
sold  by  Stewart  and  Young  to  George  Kippen  the  bankrupt, 
the  son  of  William,  after  the  father  had  got  an  assignation 
to  one  debt,  and  before  his  assignation  to  the  other.  To  this 
sale  the  creditors — Indeed,  at  that  time,  there  were  separate 
creditors  on  the  two  debts— were  no  parties  whatever,  directly 
or  indirectly.  Their  counsel  waa  not  required — their  interest 
could  not  be  affected ;  and,  on  the  other  hand,  their  security 
was  not  enlarged,  nor  other  and  additional  debtors  given  to 
them,  by  the  Bale,  as  there  was  not  any  bond  of  corroboration. 
By  selling  the  lands,  Stewart  and  Young  did  not,  of  course,  free 
and  relieve  themselves  of  the  personal  obligation.  That  was 
constituted  by  a  plain,  ordinary,  proper,  personal  bond,  which 
subsisted  Independently  of  the  land.  They  could  never  libe- 
rate themselves  of  that  obligation  by  the  act  of  conveying  the 
lands,  so  burdened,  to  another  party — nor  is  that  plea  attempt- 
ed. If  so,  they  remain  necessarily  the  debtors,  and  tbe  only 
debtors,  In  the  personal  obligation  to  the  creditor,  into  which  no 
other  party  is  drawn.  The  appellant  has  no  other  parties  bound 
personally  for  the  debt, — and  with  the  purchaser  of  the  lands 
lie  had  no  transaction,  and  from  him  he  obtained  no  bond  or 
obligation  whatever,  until  six  days  before  bankruptcy,  when 
he  cot  from  the  bankrupt,  in  prison  on  a  criminal  charge,  a 
bond  of  corroboration, — which,  it  is  admitted,  can  receive  no 
effect,  but  which  is  the  sort  of  obligation  by  which  alone  the 

Kurchaser  could  be  his  debtor.  But  when  tbe  sale  was  made 
i  1840,  It  appears  that  the  debts  heritably  secured  over  the 
lands  were  supposed,  both  by  the  seller  and  George  Kippen  the 
purchaser,  to  be  nearly  tbe  full  value  of  the  same  ;  and  only 
£200  were  paid,  as  tho  debts  were  to  remain  a  burden  on  the 
lands,  and  to  form  the  main  partof  the  price.  On  the  other  hand, 
It  is  clear  that  George  Kippen  believed  that  tbe  lands  would 
enable  him  easily  to  pay  the  debts  and  the  interest.  This  was 
the  estimate  which  the  seller  and  purchaser  both  formed.  It 
Is  a  common  occurrence,  if  the  seller  does  not  wish  to  have  tbe 

Erice  paid  up, — in  order  that  he  may  be  liberated  from  his  bond 
y  paying  tbe  creditor,  he  often  gets  a  higher  price  than  if  bo 
required  it  all  to  be  paid  up.  and  he  relies,  ss  the  creditor  is 
continuing  to  do,  on  the  hinds  being  amply  sufficient  to  pay 
the  principal.  In  this  mutual  but  erroneous  estimate  of  tbe 
ultimate  value  of  the  lands  In  the  market,  Stewart  and  Young 
wished  very  naturally,  as  they  were  to  part  with  the  lands, 
an  obligation  of  relief,  in  their  own  favour,  of  the  inte- 


betwe  .        .  , 

against  the  purchaser  by  taking  him  bound  to  relieve  tbem  of 
the  debt  for  which  they  were  necessarily  to  remain  personally 
bound.  Sometimes,  In  such  cases,  the  creditor  is  applied  to, 
and  consents  to  take  the  purchaser  as  his  debtor,  receiving  s 
direct  personal  obligation  from  htm  in  addition  to  bis  security 
over  the  lands,  and  discharges  the  original  borrower.  If  he 
Is  not  so  applied  to,  and  consents  to  that  substitution  of  tbe 
purchaser  as  his  persons!  obligant,  then,  of  course,  the  seller 
remains,  as  before,  the  only  ;<arty  bound  to  him  in  personal 
obligation.  Hence,  as  is  often  done,  Stewart  and  Young 
took  the  purchaser,  who  got  the  tends  burdened  with  tbe 
debt,  instead  of  paying  up  that  part  of  the  price,  bound  to 
relieve  them  of  the  obligation  lor  that  debt,  and  of  the  interest 
in  all  time  coming,  from  and  after  the  term  of  entry.  In  this 
there  was  nothing  uncommon.  The  rents  and  profits  of  the 
lands  the  purchaser  could  nut  expect  to  be  allowed  to  draw, 
leaving  the  sellers  to  pay  the  interest  oo  that  large  portion  of 
the  price  which  the  debt  represented,  and  which  be  was  not  to 
pay  to  the  sellers ;  and  as  the  price  represented  by  the  debt  was 
nut  tu  be  paid  up,  he  could  still  less  expect  that  the  sellers  wen 
not  to  require  him  lo  relieve  them  of  the  obligation  to  pay  tbst 
debt.  It  be  had  paid  all  the  price,  lie  could  have  insisted  on 
the  tends  being  cleared.  As  he  waa  not  to  pay  op  tbe  price  m 
far  as  represented  by  tin  debt,  and  was  to  get  the  subjects,  of 
course  both  principal  snd  interest  of  the  debt,  as  a  matter  of 
plain  necessity,  he  ought  to  pay  to  relieve  the  sellers.  Hence 
they  took  him  so  bound  in  relief  and  security  of  themselves. 
He  got  tbe  whole.  He  was  not  to  pay  up  the  debt,  which  wss 
computed  in  die  price,  and  benee  tbe  interest  of  the  debt  which 
lie  was  taken  bound  tu  pay,  era*  just  interest  on  the  price  which 
was  to  be  paid,  cot  tu  the  seller,  but  to  the  creditor  in  the  bead 
over  the  land,  and  wbu,  out  of  the  tend  and  tlte  rents,  it  was 
thought,  could  operate  payment  of  principal  and  interest ;  bat 
in  case  lie  could  not,  George  Kippen  was  taken  bound  to  free 
and  relieve  Stewart  and  Yuungof  the  «  hole  debt,  for  their  pro- 
taction,  as  the  price  he  was  to  pay.  Such  an  obligation  so  pay 
the  rents,  to  the  extent  of  the  interest  of  the  debt,  to  the  credi. 
tor,  being  just  interest  on  a  portion  of  the-  price  act  paid  op, 
ami  the  obligation  to  relieve  the  seller  of  the  principal,  followed 
as  the  clearest  possible  result  of  such  a  transaction,  for  Stewart 
and  Young  would  have  beeu  Incspable  of  transacting  bosinsss 
if  tliey  had  not  taken  tbe  purchaser  bound  In  this  form  to  psy 
interest  oo  the  price,  as  be  got  the  whole  rents, — end  so  relieve 
them  of  the  principal,  ss  lie  got  the  lands  on  tbe  condition  of 
relieving  them  of  the  debts,  to  which  extent  he  did  not  pay  up 
the  price.  But  the  creditor,  whog.n  right  to  thedebts  by  assig- 
nation,  now  pretends  that  this  obligation  in  relief  make*  the 
bankrupt  his  personal  obligant,  so  thst  As  can  rank  on  his  per- 
sonal estate  just  as  if  he  hsil  granted  him  a  personal  bead. 
This  Is  untenable.  Stewart  and  Young  remained  his  debtors- 
bound  as  much  as  before  they  sold,  and  the  only  parties  bourn! 
to  him.  The  reliet  which  they  stipulated  for,  waa,  in  fact,  lbs 
adjustment  of  the  price  as  between  them  and  the  purchaser,  and 
nothing  else.  There  is  no  personal  obligation  undertaken  to 
the  creditor.  Any  other  result  would  greatly  alter  his  position. 
He  and  the  sellers  estimated  tbe  lands  as  worth  tbe  deb*.  Oo 
thst  footing  he  bought,  tin  arrangement  being,  that  be  was  not 
to  pay  the  price  represented  by  the  debt.  Well,  then,  the  tends 
fall  greatly  in  value.  The  creditor  might  have  gone  against 
Stewart  and  Young.  He  has  not  done  so.  If  the*  are  libe- 
rated from  that  personal  bond  on  tbe  one  hand,  while  tbe  lands 
have  fallen  in  value,  who  is  to  suffer  the  loss  ?  George  Kippen 
undertook  simply  an  obligation  hi  free  Bud  relieve  Stewart  aod 
Young  of  the  debt;  but  U  the  creditor  has  liberated  tlietn,  then 
he  has  lust  his  personal  obligant,  and  can  only  go  against  tbe 
land,  and  the  loss  tails  on  tlie  creditor,  who  will  take  them  at 
what  they  are  worth.  No  matter  from  what  tau.e  the  creditor 
acted  :  He  has  lott  hi*  obligant  He  may  have  mistaken  the 
law  i  But  that  will  nut  subject  George  Kippen  in  the  personal 
obligation  to  him  ;  and  this  was  just  one  of  the  great  differences 
between  the  obligation  to  free  and  relieve  Stewart  and  Young, 
and  a  bond  to  the  creditor,  which  would  subject  him  in  a  seven 
and  direct  personal  obligation  to  tbe  creditor,  to  whom  be  did 
not  bind  himself  at  all.  No  doubt,  in  an  over  sanguine  esti- 
mate of  the  value  of  the  lands,  he  bound  himself  to  free  and 
relieve  Stewart  and  Young.  But  what  is  the  result  of  the 
"■"  creditor  contends  fori     Stewart  and  Yoaeg 
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have  been  sequestrated,  and  could  pay  apparently  nothing. 
The  creditor  value*  their  obligation  at  I*.  Then,  to  hold  the 
purchaser,  who  might  have  remained  solvent,  bound  personally 
to  the  creditor,  would  just  make  him  a  guarantee  for  the  sol- 
vency of  the  orieinnl  personal  debtors,  Stewart  and  Young. 
But  Stewart  and  Young  might  hare  discharged  that  obligation, 
aud  William  Kippen  could  not  hare olgected  to  that.  I  lay  aside 
the  point,  aa  unnecessary,  wliether  Stewart  and  Young  have 
been  discharged,  and  whether  the  personal  obligation  by  them 
is  extinguished  altogether,  and  thence  the  right  of  relief  for 
them  evacuated  by  their  discharge  from  the  personal  obligation 
fur  the  debt.  Hie  Sheriff  tins  gone  on  the  general  ground,  that 
there  is  no  undertaking  or  obligation  contracted  by  the  par- 
cIihsct  In  fnvnur  of  the  creditor — no  additional  obiijrsnt  to  him  ; 
ami  that  neither  la  point  of  substance  nor  form  can  the  creditor, 
on  this  transaction  between  the  seller  and  purchaser,  acquire  a 
personal  demand  against  the  latter,  who  muH  become  personally 
bound  to  him  for  the  debt,  for  which  the  sellers  were,  and  re- 
mained personally  bound.  It  is  quite  hopeless,  I  think,  to  spell 
■  personal  bond  by  the  purchaser  to  and  la  favour  of  the  cre- 
ditor, out  of  the  conveyance  which  be  obtained.  The  creditor 
remained  in  his  full  rights  as  before — uninjured  by  the  sale,  but 
acquired  no  new  personal  obligant  Those  who  borrowed  the 
money  from  him,  remained  the  personal  debtors  for  the  same 
tinder  the  personal  obligation  in  their  bond.  The  purcha- 
ser got  the  land  over  which  the  loan  was  secured,  and  to  the 
full  value  of  tlie  land  the  creditor  will  obtain  principal  and  in- 
terest. He  remained  in  the  right*  he  bad  before,  and  obtained 
Tin  nther  right.  If  tlie  lands  had  not  been  sold,  and  Stewart  and 
Young  had  become  bankrupt,  then  the  creditor  would  have  tost, 
as  now,  the  benefit  of  the  personal  obligation,  and  would  have 
had  recourse  only  against  the  land.  The  aale  has  not  altered 
his  situation  :  It  has  not  injured  hit  right* :  It  could  not  en- 
large them.  It  may  be  that,  in  reliance  on  the  supposed  value 
or  the  land,  he  may  not  hare  proceeded  in  time  to  cell  op  the 
money  under  the  bond  from  Stewart  and  Young,  and  so  may 
have  lost  that  obligation,  and  may  only  hare  recourse  against 
the  land*.  But  he  Is  no  worse  off  by  the  sale.  That  iu  good 
time  be  might,  by  a  demand  against  Stewart  and  Young,  have 
pit  payment — as  they  might  also,  if  in  good  time,  have  got  relief 
rfcim  Gvotge  Klppen — may  be  true.  Bat  if  step*  have  not  been 
taken  in  time,  the  creditor*  of  George  Klppen  cannot  on  that 
account  be  prevented  from  opposing  this  claim,  on  tlie  simple 
ground  that  lie  wan  not  the  obligant  of  the  claimant*.  Whether, 
sgtinst  Stewart  and  Young,  the  appellant  has  yet  any  claim, 
or  whether  their  right  of  relief  still  subsists,  are  not  the  questions 
before  ns.  On  the  contrary,  by  the  shape  of  his  claim,  the  ap- 
pellant throw*  aside  that  view. 
The  other  Judges  concurred. 

Appeal  dismissed. 
Art.   Neaves,  Inglla  ;    William  Huir,  8.8.0.  Agent.  — Alt. 
H.  J.  Robeitaou,  Pattison  ;  James  Buraeaa,  8.3.0.  Agent.— B. 
Cbrk.— (W.G.T.>' 

20t}i  February  1852. 
Hiob  Coon  or  J  cstioiam.0 
No.  160. — David  Blyth  and  Aghes  Tait  or  Blyth, 
Satpmden,  v.  James  M'Bain,  Respondent. 
Police  Act,  13  aud  14  Vict.  c.  88— Defence,  Time  to  Prepare— 
In  a  tummary  trial  for  theft  under  tAii  act,  lit  aeeuted  viu  brought 
up  for  trial  without  a  itanmoni,  una  not  moat  aware  of  hit  right, 
by  the  regulation!  framed  under  the  authority  of  the  act,  to  apply 
fat  time  to  summon  tcitneuei,  sad  did  net  receive  from  the  mayie- 
trate  tufflatnt  explanation  of  them  regulation  to  enable  him  to  put 
hit  application  fir  time  into  proper  nop* — Conviction  ad  aiide. 
This  was  a  suspension  of  a  summary  conviction  for 
theft  obtained  against  the  suspenders  by  the  respondent, 
who  was  the  superintendent  of  police  and  procurator- 
fiscal  of  the  burgh  of  Galashiels. 

The  suspenders  were  apprehended,  and  brought  at 
once  before  the  magistrate  for  trial.  No  summons  was 
served  upon  them ;  and  the  trial  was  proceeded  with, 


■  Lord  JstjUce-Clork,  and  Lord*  Wood  and  Colonsay. 


and  brought  to  a  close  by  the  conviction  under  review 
in  this  process. 

Under  the  authority  of  the  General  Police  Act,  13 
and  14  Vict.  o.  33,  rules  and  regulations  had  been  framed 
by  the  Sheriff  of  the  county,  and  the  magistrates  of 
Galashiels,  to  regulate  procedure  before  the  police  court 
of  that  burgh,  which  regulations  had,  in  terms  of  the 
statute,  been  approved  of  by  the  Lord  Justice-General 
and  the  Lord  Justice-Cleric. 

By  the  6th  and  7th  sections  of  the  rules  and  regula- 
tions, it  ta  inter  alia  provided — 

"  That  where  any  party  applies  for  time  to  summon  witnesses, 
the  clerk  shall  make  a  note  of  such  application  If  it  Is  refused; 
and  the  magistrate  may,  if  he  thinks  fit,  call  upon  the  party 
to  state  the  nature  of  the  tacts  which  he  wishes  to  prove ;  and, 
if  he  shall  refuse,  or  Is  unable  to  do  so,  then  the  application 
■hall  not  be  marked ;  and  when  any  party  offer*  proof  at  the 
time,  the  magistrate  may  require  him  or  her  to  state  the 
nature  of  the  facts  he  or  she  propose*  to  prove ;  and  If  the 
proof  is  refused,  the  offer  of  proof,  and  the  nature  of  the  proof 
so  offered,  shall  be  marked  by  the  clerk ;  and  that  the  magis- 
trate may,  at  the  desire  of  either  party,  delay  procedure  till  a 
future  court  day,  in  which  case  the  defender  or  defenders 
shall,  in  the  meantime,  be  furnished  with  a  copy  of  the  com- 

It  was  averred  on  the  part  of  the  compuunere,  that 
these  regulations  had  been  disregarded ;  that  they  had 
applied  for  time  to  summon  witnesses  and  prepare  their 
defence:  and  that  their  application  had  been  refused, 
although  there  was  no  marking  of  such  refusal  by  the 
clerk  of  court. 


"In  respect  the  stamen 
apply  for  time  to  employ  ai 
on  their  behalf,  which  np 


the  suspenders  aver  that  they  did  distinctly 
.  to  employ  an  agent,  or  for  time  to  lead  evidence 
...    behalf;  which  application,  though  not  minuted  by 
the  clerk,  was  refused  by  the  magistrate, — before  answer,  allow 
the  (uapender*  a  proof  of  said  averment,  and  to  the  respondent 


color  to  be  forthwith  laid  before  turn,  and  recommend  ti 
Sheriff  to  take  the  said  proof  quam  primum,  and  to  bring  the 
same  to  a  close  without  adjournment,  unless  such  shall  bo 
necessary  ;  and  grant  diligence  at  the  instance  of  both  parties 
for  summoning  witnesses  and  havers." 

The  proof  having  been  taken,  and  reported  to  the 
Court,  the  case  was  this  day  put  out  for  argument. 

Counsel  having  been  heard, — 


The  Court  pronounced  the  following  interlocutor: — 
"  Find  that  the  evidence  does  not  actually  amount  to  proof 
of  the  specific  allegation  in  point  of  fact  contained  in  the  inter- 
locator  of  12th  January;  but  find  that  it  appears  that  the  int- 
Cnders  bad  not  been  aware  that  the  case  could  be  proceeded 
without  a  summons  and  warning  thereby  to  be  prepared, 
and  that  they  did  express  some  Bniprise  or  complaint  that  the 
matter  could  be  then  disposed  of;  and  that  the  right  to  apply 
for  time  was  not  intimated  to  the  suspenders,  to  whom  the 
new  regulations  were  unknown  ;  and  hence,  that  they  ware 
not  enabled  to  put  their  application  into  any  correct  form ; 
and,  under  the  whole  circumstances,  as  there  appear*  to  have 
been  some  want  of  explanation,  although  unintentional  and 
accidental,  on  the  part  of  the  magistrate,  in  nut  making  the 
purport  of  the  new  regulations  more  fully  known  : — Therefore, 
pas*  the  bill ;  anspend  the  sentence  complained  of  sJmpli- 
citer,"  &o.  "Find  no  expenses  due." 
Aa.  Dean  of  Faculty  (Anderson),  Paulson  ;  Jan 
ills,  6.8.0.  Agent.— Alt.  Bol.-Oeu.  (De«;  ' 
trrsou,  W.B.  Agent.  — H.  Clerk.  — (F.H.) 


REPORTS  OF  CASES  DECIDED 


[Feb.  21, 


2lsf  February  1852. 

FlRST  DlYlSiOH. 

No.  161. — Geoboe  Stewart,  Pursuer,  v.  John  Kidd, 

Defender. 
Mandnte — Assignation — Title  to  Sue — Process — The  pursuer  c/ 
an  action  of  damages  obtained  decree,  and  raited  a  reduction  ex 
capite  inhibitionis  of  a  conveyance  executed by  hit  debtor  during 
the  dependence  of  the  suit  in  which  decree  had  beat  obtained.  Ite 
then  went  abroad,  leaving  an  aitignation,  in  trmt  for  Me  own 
behoof,  of  the  decree,  in  favour  of  A  B,  uiilh  power  to  vte  his  rams 
in  all  or  any  proceeding!  for  reetivering  the  turn  contained  in  it — 
Held  thai  the  aseignee  might  competently  be  titled  at  mandatory. 

This  was  an  action  of  reduction  ex  capite  irdiibitionia, 
to  set  aside  a  conveyance  executed,  by  John  Hay  Phillips 
in  the  defender's  favour. 

The  pursuer  had  obtained  decree  for  £150  against 
Phillips,  and  had  executed  an  inhibition  against  him  on 
the  dependence  of  the  action  in  which  the  decree  was 
obtained. 

The  pursuer  having  left  the  country,  the  defender 
moved  that  he  should  be  ordained  to  sist  a  mandatory. 

The  pursuer  accordingly  proposed  to  sist  Robert 
Oreig,  in  whose  favour  he  had  executed  a  trunt-assignii- 
tion,  which,  after  setting  forth  the  previous  proceedings, 
contained  the  following  clause: — 

"  And  now  having  resolved  to  convey  the  foresaid  decreet, 
and  the  claim  to  the  expenses  in  the  foresaid  action,  in  truat 
fur  the  purpose  of  recovering  the  same,  in  security  to  Bobert 
Greig,  teacher  in  Dundee  :  Therefore  I  have  made,  consti- 
tuted and  appointed,  as  I  do  hereby  make,  constitute  and  ap- 
point, the  said  Bobert  Oreig,  his  heirs  and  donators,  my  lawful 
eesaioncrs  and  assignees  in  aud  to  the  said  sum  of  £160,  con- 
tained in  the  said  decreet,  whole  interest  due  and  to  become 
due  thereon ;  and  also  in  and  to  my  claim  for  expenses  in  the 
foresaid  process,  together  with  the  foresaid  decreet,  and  dili- 
gence done  thereon,  including  the  arrestments  used  on  the 
said  decreet,  action  of  forthcoming  raised  against  the  said  Mrs. 
Janet  Taylor  or  Smith,  with  all  that  has  followed,  or  is  com- 
petent to  follow  upon  the  said  decreet,  and  in  and  to  my  claim 
for  expenses  in  the  foresaid  process.  In  any  mannerof  way,  tba 
present  assignation  being  to  an  extent  not  exceeding  £260: 
Surrogating  hereby,  and  substituting  the  said  Bobert  Oreig, 
and  his  foresaids,  in  my  full  right  and  place  of  the  premises, 
with  power  to  him  to  ask,  crave  and  uplift,  the  sum  of  money, 
principal  and  interest,  in  the  said  decreet;  and  also  the  sums 
that  may  arise,  or  bo  recoverable,  under  the  arrestments  and 
diligence  before  assigned;  and,  on  payment,  to  grant  discharges 
or  conveyances  thereof,  either  in  whole  or  in  part,  and  gene. 
rally  to  do  everything  concerning  the  premises  that  I  might 
have  done  before  granting  hereof;  and  also  with  power  to  use 
my  name  in  all  or  any  proceedings  for  recoveiing  the  foresaid 
sum  of  £160,  and  expenses  found  due  in  the  foresaid  process." 

The  Lord  Ordinary  pronounced  the  following  interio- 

"  Having  heard  the  counsel  for  the  parties  on  the  motion  eft 
the  defenders  to  have  an  order  on  the  pursuer  to  sist  a  man- 
datory,  aud  on  the  motion  of  the  pursuer  to  sist  Bobert  Greig, 
the  assignee  of  Stewart,  as  pursuer,  holds  the  said  Bobert 
Oreig  as  sisted,  and  finds  that,  in  the  circumstances,  it  is  not 
necessary  that  any  other  mandatory  should  be  sisted  for  the 
pursuer." 

The  defender  reclaimed,  and  prayed  the  Court — 
"  to  rccal  and  alter  the  said  interlocutor ;  to  find  that  Bobert 
Oreig  Is  not  entitled  to  be  sisted,  either  as  an  assignee  or  as  a 
mandatory  for  the  pursuer  in  this  cause  ;  aud  to  remit  to  the 
Lord  Ordinary  to  appoint  the  pursuer  to  alst  a  mandatory  In 
common  form." 

Penney  for  reclaimer — It  is  said  that,  by  virtue  of 
this  assignation,  Greig  is  entitled  to  be  sisted  as  a  man- 
datory. Now,  this  is  not  a  mandate, — it  is  an  assigna- 
tion. In  an  ordinary  action  to  recover  the  debt,  the 
name  of  Greig  might  be  used  as  an  assignee.    Bat  while 


there  is  no  mandate,  either  direct  or  implied,  in  the  deed, 
this  is  not  an  action  to  recover  the  £1b0,  but  a  reduc- 
tion ex  capite  irJiibitionis.  It  is  surely  erroneous  to 
say,  that  a  mandate  to  recover  a  debt  of  £150  entitles 
the  mandatory  to  raise  any  action  whatever  which  may 
be  necessary  to  make  decree  effectual. 

Solicitor-General  in  reply. 

The  Court  adhered. 

Act.  Sol-Gen.  (Deas),  Hacknight;  James  Hacknlght,  W.S. 
Agent. — Alt.  Dean  of  Faculty  (Anderson),  Penney  ;  Laurence 
it.  Uacara,  W.S.  AgenL-h.  Ctcrk-(l\iL) 


21st  February  1852. 
Futsr  Division. 

No.  162. — Kirs.  Margaret  Reid  or  Shaw,  Petitioner, 
v.  Mrs.  Ann  Macintosh  or  Steele  and  others,  Re- 
spondents. 

Judicial  Factor-Trust- The  widox  of  a  deceased  trustee  hadobtmiud 
an  assignation  to  an  heritable  security  over  the  trust-ettate.  Tin 
trust  had  lapsed  by  the  death  of  the  trustees,  and,  owing  to  a  defect  is 
the  bond,  the  holder  of  it  could  not  bring  the  property  to  sate.  St 
prtsenteda  petition  for  the  appointment  of  a  judicial  factor,  want 
irai  oppoted  by  the  beneficiaries  under  the  trust,  on  the  ground  that 
no  trust-purpose  remained  unfulfilled,  and  that  the  only  thing  ube* 
now  required  to  be  dons  nu  ta  call  the  deceased  trustee?*  repmat- 
tatiots  to  account — Petition  granted. 

This  •wns  an  application  for  the  appointment  of  ■ 
judicial  factor,  in  the  following  circumstances. 

Steele  had  conveyed  property  belonging  to  him  in 
Dundee,  to  four  trustees,  of  whom  only  two,  Shaw  and 
Macintosh,  accepted.  One  of  the  purposes  of  the  trust 
was,  to  convert  the  estate  into  money  for  the  purpose  of 
dividing  it  among  children.     The  truster  died  in  1SJG. 

The  trust-deed  empowered  the  trustees  to  borrowmoney 
upon  security  of  the  trust-estate.  Accordingly,  in  July 
1831,  Shaw  and  Macintosh  borrowed  £400  from  Wat- 
son, for  which  they  granted  a  bond  and  disposition  ia 
security.  They  afterwards  sold  part  of  the  subjects, 
and  reduced  Watson's  debt  to  £220. 

On  Watson's  death,  his  trustees  insisted  for  payment. 
Both  the  trustees  on  Steele's  property  had  died.  Shaw 
having  been  personally  bound  in  the  security  granted  to 
Watson,  his  widow  (the  petitioner)  paid  the  debt,  and  got 
an  assignation  to  the  security. 

The  security  contained  a  power  of  sale,  bat  which, 
being  defective,  had  become  unavailing  in  consequence  of 
the  lapsing  of  the  trust.  In  these  circumstances,  the 
petitioner  being  desirous  of  obtaining  payment  of  the  in- 
terest and  principal  sum  contained  in  the  bond,  made  this 
application  for  the  nomination  of  a  judicial  factor. 

The  application  was  opposed  by  the  beneficiaries  un- 
der Steele's  trust-deed,  who  maintained  that  there  was 
no  room  for  the  appointment,  all  the  trust-purposes  hav- 
ing been  fulfilled,  and  nothing  remaining  to  be  done  ex- 
cept to  call  to  account  the  representatives  of  the  deceased 
trustees,  and,  among  others,  the  petitioner. 

At  advising, 

Lord  Ivory. — If  the  trustee*  had  been  now  alive,  they  would 
have  been  bound  to  keep  themselves  In  possession,  and  sunt 
have  done  so.  The  respondents  could  not  have  ousted  them. 
The  purposes  of  the  trtiNt  are  not  fulfilled.  There  ia  a  creditor 
created  in  the  course  of  the  trust.  The  trust  falls,  but  his  infeft- 
meut  subsists.  He  wishes  the  trust  to  be  carried  through  wi lb 
payment  of  the  Interest  and  principal  debt  -,  and 
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IN  THE  COURT  OF  SESSION,  Ac. 


U  a  inflident  answer  to  their  plea,  that  there  is  nothing  for  the 
judicUl  factor  to  do. 
The  other  Judges  concurred. 

Petition  granted. 
Ad.  Henderson ;  J.  3.  Johnston,  S.8.C.  Agent.  —AH.  P.  Eraser ; 
JduiGalletly,  8,8.0.  Agent.— L.  Din*.— (F.H.) 

24.A  Feorwtry  1662. 

Fun  Dmsiwt. 

So.  1S3. — Thomas  Carnbqy  of  Craigo,  Pettiumer,  v. 

David  Scott,  Respondent. 
Process— Summary  Application — Competency — Landlord  and 
Tenant — The  tenant  of a  farm,imttad of applying  the manure  of 
tie  preceding  year  in  laying  dotcn  the  waygoing  crop,  reeetved  tie 
•hk,  anil,  on  the  iih  of  hii  lease,  tenoned  it  from  the  fan* — Held 
that,  in  tht  circumtlancet,  a  luminary  application  by  the  landlord 
to  the  Sheriff, for  authority  to  bring  bade  tie  manure,  and  to  apply 
it  to  Ae  farm,  wat  a  competent  proceeding. 
The  respondent  was  tenant  of  the  petitioner  In  the 
firm  of  Over  and  Nether  Dysart,  under  a  lease  by  which 
he  was  bound  to  labour  the  lands  according  to  the  roles 
of  good  husbandry,  and  which  terminated  at  Martinmas 
1648. 

The  defender  did  not  apply  the  manure  made  in  the 
rear  1847,  in  laying  down  the  waygoing  crop  of  1648, 
hot  reserved  it. 

The  petitioner's  factor,  in  Jnne  1648,  wrote  the  re- 
spondent— 

"From the  conversation  I  had  with  you  fa  Montrose  cue 
Friday  In  the  end  of  April  last,  and  again  a  fortnight  ago,  I 
understood  that  you  had  resolved  not  to  apply  the  farm-yard 
minors  to  the  green  crops  on  Dysart  this  season.  I  stated  to 
wo  on  these  occasions,  that  I  thought  such  a  course  illegal, 
"nd  again  beg  to  intimate,  that  if  you  do  not  apply  the  dung 
id  the  farms,  to  the  green  crop,  you  must  abide  by  the 


The  respondent  answered,  that  he  was  willing  to  give 
the  landlord  the  manure  "  at  a  fair  valuation." 

Again,  on  1st  November  following,  the  respondent 
wrote — 

"  Notwithstanding  I  have  previously  offered  you  the  whole 
oftbednngon  my  farms,  made  from  straw  of  crop  1847,at  fair 
valuation,  and  that  you  have  repeatedly  refused  the  same, 
and  although  I  have  now  commenced  to  drive  it  oat,  for  the 
purpose  of  disposing  of  it  otherwavs,  I  once  more  mabe  offer 
of  whatever  dung  I  have  made  from  the  straw  of  that  crop,  at 
snch  valuation." 

The  landlord  then  presented  a  note  of  suspension 
sod  interdict  to  the  Lord  Ordinary  on  the  Bills,  praying 
for  interdict  against  the  respondent  removing,  using,  or 
disposing  of  the  manure. 

Before  interdict  was  granted,  the  whole  manure  had 
been  removed,  but  the  interdict  took  effect  against  using 
or  disposing  of  it. 

Thereafter,  the  landlord  presented  the  present  petition 
to  the  Sheriff,  in  which  he  stated,  that  by  the  rules  of 
good  husbandry,  and  the  practice  of  the  district,  the 
respondent  was  bound  to  have  applied  the  manure  to 
the  lands  of  which  be  was  tenant.  The  petition  then 
set  forth  the  removal  of  the  manure,  the  granting  of 
the  interdict,  and  prayed,  under  offer  of  caution  or  con- 
signation, aa  mentioned  in  the  note  of  the  Lord  Ordi- 

"  warrant  to  the  petitioner  to  remove  and  carry  back  the 
said  manure  from  the  places  where  It  is  now  deposited,  to  the 
•aid  farms  of  Over  and  Nether  Dysart,  and  to  authorise  the 
petitioner,  or  Ur.  David  Conle,  present  tenant  of  the  said  farms, 
ts  and  apply  the  sama  to  the  said  farms,  and  to 


find  the  said  respondent  liable  in  the  expenses  of  this  applica- 
tion, and  procedure  to  follow  thereon,  and  also  of  the  expense 
that  may  lie  incurred  by  the  petitioner  in  carrying  back  the 
said  manure  to  the  said  farms  ;  reserving  to  the  petitioner  all 
claims  of  damages  competent  to  him  against  the  respondent 
for  mismanagement  of  the  said  farms,  and  for  his  illegal  re- 
moval of  the  said  manure  therefrom." 

The  respondent  denied  that  he  was  bound  to  have  ap- 
plied the  manure  to  the  lands,  On  the  contrary,  he  main- 
tained, that  having  thoroughly  manured  the  land  with 
guano  and  other  manures,  obtained  at  his  own  expense, 
he  had  fulfilled  his  obligation  of  labouring  the  lands  ac- 
cording to  the  rules  of  good  husbandry,  and  the  landlord 
could  not  insist  on  the  manure  being  left  on  the  farm,  ex- 
cept at  a  fair  valuation .  And  he  pleaded  in  limine,  that 
even  assuming  that  he  was  bound  to  have  applied  the 
manure  to  the  lands,  still  it  was  not  a  case  in  which  a 
summary  application  for  restoration  of  it  was  competent. 

The  Sheriff-substitute  sustained  the  defenders'  prelimi- 
nary plea,  and  assoilzied,  "  reserving  to  the  pursuer  any 
claim  for  damages  he  may  have  against  the  defender." 

On  appeal,  the  Sheriff  adhered. 

The  petitioner  advocated,  and  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor. — 

"Advocates  the  cause;  recalsthe  Interlocutors  of  the  She- 
riff of  30th  September  I860,  and  of  the  Sheriff -substitute  of 
loth  September  1850,  complained  of,  and  appoints  the  case  to 
be  pnt  to  the  roll,  and  decerns. 

"  Hole.  -By  the  Interlocutors  of  the  Sheriff-substitute  of  16th 
September  I860,  and  of  the  Sheriff  of  30th  September  I860, 
the  plea  of  incompetency  was  sustained,  and  on  that  ground  de- 
creet of  absolvitor  was  pronounced.  It  appears  to  the  Lord 
Ordinary  that  a  summary  application  fur  restoration  of  the 
manure  carried  away,  was  not  an  incompetent  proceeding.  The 
manure  bad  been  made  from  straw  of  crop  1847.  being  the 
penult  crop  of  tbo  respondent,  who  was  to  remove  at  Mai  tin- 
mas  1848.  Thecomplaineraverred  that  this  manure  had  been 
improperly  withheld  from  the  lands,  and  that,  having  been 
so,  the  respondent  was  bound  to  leave  it  for  the  use  of  the  land 
without  receiving  any  payment  The  respondent,  in  the 
knowledge  that  the  complainer  asserted  ft  right  to  the  manure 
without  payment,  began  to  remove  it,  and  on  1st  November 
1848,  gave  notice  that '  I  have  now  commenced  to  drive  it  out 
for  the  purpose  of  disposing  of  it  otherwise.'  The  complainer 
thereupon  presented  to  the  Lord  Ordinary  on  the  Bills  a  note 
of  suspension  and  interdict  against  removing  or  using,  or  dis- 
posing of  the  manure.  The  respondent,  anticipating  such  an 
application,  had  lodged  a  caveat,  which  lead  toa  discussion  in 
the  Bill- Chamber, and  on  Tth  November  interim  interdict  was 
granted,  liy  this  time  the  manure  bad  bren  removed,  but  the 
Interdict  took  effect  against  using  or  disposing  of  it.  The  note 
of  suspension  and  answers  did  not  come  to  be  advised  in  the 
Bill-Chamber  till  loth  December,  when  the  note  was  passed, 
and  the  Interdict  continued.  Thereupon,  on  18th  December, 
the  complainer  presented  the  summary  application  to  have 
the  manure  brought  back,  and  offering  caution  or  consigna- 
tion of  the  value  that  might  be  put  upon  it  by  Inspectors  to 
be  appointed  by  the  Sheriff,  and  also  for  damages,  reserving 
the  question  of  whether  he  was  entitled  to  have  it  without 
payment,  or  was  bound  to  pay  for  it.  The  Sheriff  held  the  ap- 
plication to  be  incompetent,  and  declined  to  consider  the  merits 
of  the  question. 

"  It  appears  to  the  Lord  Ordinary,  that  if  the  landlord  was 
right  In  his  contention,  that  the  manure  had  been  wrongful  ly 
withheld  from  the  land — that  the  respondent  was  bound  to 
leave  It  without  payment,  and  that  he,  nevertheless,  wrong- 
fully carried  it  away — there  was  no  incompetency  in  applying 
to  have  it  brought  back,  when  be  had,  without  any  delay  im- 
putable to  him,  obtained  an  iutenlict  against  using  or  dispos- 
ing of  the  manure,  and  had  thereby  preserved  Its  separate  exist. 
ence,  so  as  to  be  capable  of  being  restored.  If  the  complainer 
was  entitled  to  have  the  manure  brought  back,  a  summary 
application  to  the  Sheriff  was  the  proper  course  of  proceeding. 
It  was  therefore  the  proper  mode  of  trying  the  question  of  his 
right  to  get  back  the  manure.    If  he  was  not  entitled  to  haw 
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rot  considered.     The  Lord  Ordinary  has  therefore  recalled  the 
Interlocutor,  which  dealt  only  with  the  competency. 

"  If,  upon  conri iering  the  merits,  the  Sheriff  had  been  of 
opinion  that  the  respondent  was  entitled  to  payment  of  the 
manure,  the  Lord  Ordinary  does  not  say  that  there  were  not 
ground  for  refusing  the  petition,  and  assoilzieing  the  respon- 
dent, inasmuch  as  the  respondent  had  previously  offered  to  let 
the  petitioner  have  the  manure  at  a  valuation,  and  the  petition 
contained  no  offer  to  pay,  but,  oo  the  contrary,  asserted  a  right 
to  have  the  manure  without  payment  That  also  would  have 
been  a  judgment  on  the  merits. 

"  The  Lord  Ordinary,  however,  does  not  at  present  express 
any  opinion  on  the  merits.  There  are  matters  of  fact  iaei  ted 
on  the  record  by  the  one  party,  and  denied  by  the  other,  and 
If  the  paiti ex  attach  importance  to  these  averments,  and  insist 
upon  them,  they  must  he  put  in  train  for  investigation.  The 
cause  has  therefore  been  ordered  to  the  roll. 

"  It  will  aiao  be  considered  whether  the  two  processes  should 
not  be  conjoined." 

The  respondent  reclaimed,  and  pleaded — 
The  application  could  be  held  competent  only  on  the  ground — 
1.  That  the  manure  was  the  property  of  the  petitioner,  and 
that  the  circumstances  were  such  as  to  entitle  him  to  viudi- 
petitioner  li belle 
t  common  law,  i 


specific  implement  of  a  definite  obligation.  The  only  obliga- 
tion on  the  respondent  was  to  labour  the  lands  according  to 
t  ho  rules  of  good  husbandry.  The  petitioner's  view  was,  that 
this  stipulation  Implied  an  obligation  to  use  the  whole  farm- 
made  manure,  on  the  lands,  whatever  amount  of  other  manure 
might,  at  the  tenant's  expense,  have  been  applied  to  them. 
Such  a  view,  on  the  face  of  it,  Involved  an  absurdity ;  but 
assuming  its  correctness,  the  question  remained, — was  the  pre* 
sent  petition  an  application  for  implement  of  that  implied  ob- 
ligation '  It  was  not  For,  by  the  time  the  petition  was  pre- 
sented, the  time  for  implementing  the  obligation  was  gone  by, 
inasmuch  as  the  respondent  was  no  longer  tenant  of  the  farm. 
Summary  procedure  was  competent  only  in  cases  requiring 
extraordinary  dispatch,  and  toe  petitioner  could  not  plead 
that  the  present  was  a  case  of  that  kind ;  for  his  own  state- 
ment was,  that  he  had  been  aware  of  the  respondent's  In- 
tention to  remove  the  manure,  months  before  the  ish  of  the 
lease.— A.  s.  11th  July  1889,  §  187.  Anderson  v.  M-Cullocb, 
29th  Jan.  18*8,  per  Lord  Cockburn.  Presbytery  of  Dunoon 
v.  Campbell,  18th  June  1844.  Macallan  v.  Cockburn,  19th 
Hay  1837.  Lyall  e.  Cooper,  ISth  Nov.  1882,  F.  0.  The  ob- 
ligation ou  the  tenant  was  not  to  give  the  manure  to  the 
landlord  ;  the  utmost  he  was  bonnd  to  do  was  to  apply  it  to 
the  lands, — and  from  that  application  he  was  to  draw  a  bene- 
fit as  well  as  the  landlord.  But  the  respondent  having  left 
the  farm,  the  landlord's  case  lust  came  to  this,  that  be  was 
entitled,  in  respect  the  tenant  had  removed  the  manure  from 
the  farm,  to  confiscate  that  manure,  without  the  tenant  hav- 
ing participated  in  the  benefit  which  he  would  have  derived 
from  it  had  it  been  used  for  raising  crop  1848,  or  receiving 
compensation  for  the  manure  which  he  actually  applied  to  the 
lends  in  place  of  it 

The  petitioner  pleaded — 
Whether  or  not  the  property  of  the  maunre  was  In  the  land- 
lord or  the  tenant,  was  of  no  consequence.  If  it  was  in  the 
tenant,  It  was  so  nnder  an  obligation  to  apply  it  to  the  use  of 
the  farm.  If  it  had  been  sold  to  a  third  party,  then  it  might 
no  doubt  be  hi-ld  that  the  purchaser  was  safe,  and  the  peti- 
tioner's claim  against  the  respondent  wonld  have  resolved 
Into  one  of  damages.  But  here  the  manure  was  still  In  the 
hands  of  the  ten:uit,  and  capable  of  Identification.  Clearly, 
then,  it  was  competent  to  apply  summarily  to  have  the  ten- 
ant's obligation  implemented ;— and  that  was  all  the  petitioner 
asked,  for  the  application  waa  for  power  to  remove  the  manure, 
and  "  to  apply  the  same  to  the  said  farms."  It  wag  an  appll 
Cation  directed  simply  ad factum  prowlandwn. 


rather  imputable  to  him  than  to  the  petitioner.  The  let  tor  c-l 
1st  November  contains  the  tint  statement  by  the  tenant  iui 
he  actually  was  to  remove  the  manure.  Interdict  w  as  apj  i.-.J 
for  on  the  4th,  but  it  was  not  obtained  till  the  15th.  Tlw  it 
three  days  from  that,  the  landlord  makes  this  application  i 
do  not  go  into  the  question  as  to  the  landlord's  right  to  it* 
manure,  but  I  think  the  application  quite  within  the  act*1 
sederunt 

Lord  Fullerlon.—l  concur.  The  petition  wee  not  Uu  fira 
step  which  the  petitioner  took.  He  had  previously  a;oi::.: 
for  interdict  He  obtained  that,  but  that  could  not  cSwim 
than  to  prevent  the  tenant  from  disposing  of  the  manure  '-■:-, 
the  tenant  had  in  the  meantime  got  possession  of  it  Am;. 
lngly,  the  landlord  applies  to  the  Sheriff  summarily  to  L»>> 
brought  back.  The  subject  in  question  was  one  liable  to  i-v- 
dotation — the  case  was  one  requiring  dispatch — and  1  ui 
the  form  of  application  was  the  correct  one. 

Lord  Cuninghame. — On  contrasting  the  view  of  the  Lord  Or- 
dinary as  expressed  In  bis  interlocutor  and  note,  with  ttaiu 
which  the  learned  Sheriff  of  Forfarshire  proceeds,  I  mun  on 
that  I  bad  no  doubt  in  assenting  to  that  of  the  Lord  (Jrdinn 
The  Sheriff,  after  quoting  the  act  of  sederunt  of  1839,  dwasj 
all  cases  requiring  extraordinary  ditpaith,  as  summary  stn 
proceeds  to  say,  that  the  dilatory  conduct  of  the  compUiwr 
was  such  aa  to  negative  the  ground  of  dispatch.  But  ibis  ■ 
determining  the  boundaries  of  a  dun  of  cases  by  an  individal 
instance,  which  is  plainly  not  legitimate.  The  present  cat 
relate*  to  the  custody  of  a  periihahle  article  of  daily  requiring 
on  a  farm,  and  I  cannot  doubt  that  it  falls  within  Otodmut 
summary  cases,  aa  it  is  deteriorated  for  use  by  every  rsuetni 
delay  in  Its  appropriation.  There  can  be  no  doubt  that  mm 
cases  are  peculiarly  entitled  to  summary  dispatch,  and  imiri- 
ably  receive  it 

The  case  Is  analogous  with  complaints  of  breach  of  sop* 
tration.  It  has  never  been  doubted,  that  if  cattle  or  core  m 
carried  off  after  sequestration,  a  summary  complaint  lies  to 
the  Sheriff  for  their  immediate  restoration.  But  the  dinj 
made  from  fodder  in  the  middle  of  the  leaae,  is  kypotJuaJtd  u 
the  farm  or  the  landlord, — and  if  that  is  removed,  a  auiomai] 
complaint  lies  to  bring  it  back. 

As  to  the  charge,  that  there  eras  delay  on  the  part  of  Uw 
landlord  in  making  an  applicatlon.lt  seems  totally  gronodW 
He  intimated  in  June  bis  resolution  to  oppose  the  tensei'i 
claim  to  withdraw  the  dung  in  dispute ;  bnt  he  had  no  on* 
sion  to  involve  himself  and  the  tenant  In  a  lawsuit  till  it; 
latter  began  actually  to  remove  the  fodder  of  1847,— then  to 
landlord  had  a  bill  of  suspension  and  interdict  ten  days  beta* 
Martinmas  (the  term  of  removal),  which  was  frustrated  i-> 
mtinceuvree  in  the  Bill-Chamber  unnecessary  to  be  commisi 

On  the  merit)  of  the  case,  I  reserve  my  opinion  till  these  sr; 
more  fully  discussed.  The  Lord  Ordinary  baa  only  deciurf 
the  competency  of  the  summary  complaint, — and  mitt  up- 
wards take  the  merits  into  consideration. 

Lord  Ivory  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Coloneay.--.loi.  Marshall,  Moir ;  Shepherd. 
Grant  and  Cuthbertaun,  W.B.  Agent*.— Alt.  Bol.-Gcii.  (Drab 
lnglis ;  John  U.  Oalvert,  W  .8.  Agtnt.—  fL  Clerk -  (W.O.T.) 

2«A  .February  1852. 

Kihst  Division. 

No.  164. — Alkxakdeh  Drew,  Pursuer,  v.  Pkteb 

Drew  and  Thomas  Lehukn,  S.S.C.  Defender*. 

Summons — Relevancy — Arbitration— In  an  action  by  one  if  J» 

partite  to  a  pending  nibtnimon,  to  Aaoe  it  found  lAof  the  erttU!, 

by  Kit  partial  and  corrupt  proceeding!  in  the  asms  of  lie  bIj» 

nan,  mat  legally  i&tmxilifitd  from  continuing  in  1st  efic*,—*d 

concluding  agsintt  the  other  party  in  the  ndiwriuionf'/i  count  mi 

reckoning  in  regard  to  tkt  mattert  in  ditputt:    Ttreu  efrettri 

KhitA — Held  not  to  contain  rtlevant  groundt  for  ailing  on  fit 

Ceurl  to  interrupt  or  interfere  with  tke  proceeding)  before  the  arbiln. 

and  action  d\mitnd  accordingly. 

The  late  William  Drew,  coppersmith  in  Glasgow,  died 
in  1838,  leaving,  besides  the  pursuer  and  defender,  an- 
other son  William,  and  a  daughter  Janet.  By  hit  deed 
of  settlement,  he  conveyed  his  whole  propertv,  WitaW* 


is:2.] 
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and  moveable,  to  his  three  sons  as  trustees;  but  declar- 
ing that  each  of  the  sons  should  have  secured  to  him 
separate  heritable  property,  specifically  set  forth. 

The  heritable  subjects  specially  bestowed  on  the  de- 
fender Peter  Drew,  comprised  the  premises  in  which  the 
deceased  had  carried  on  business. 

The  business  was,  after  the  father's  death,  carried  on 
in  the  same  premises  by  the  three  sons,  in  partnership, 
under  the  old  firm  of  William  Drew.  In  1839,  Wil- 
liam, the  eldest  brother,  retired  from  the  concern.  The 
pursuer  and  defender  continued  the  business  down  to 
June  1848.  On  the  28th  of  that  month,  they  entered 
into  a  submission  to  the  defender  Leburn,  by  which  they 
referred  to  his  decision,  "all  demands,  claims,  disputes, 
questions  and  differences,  subsisting  between  them  on  any 
account." 

The  points  in  dispute  between  the  parties,  were,  inter 
alia,  as  follows: — 

1.  Peter  Drew  made  a  claim  against  the  company  for 
rent,  on  account  of  its  occupation  of  the  premises  be- 
longing to  him  individually.  This  was  resisted  by  the 
pursuer,  on  the  allegation  that  it  was  part  of  the  general 
family  arrangement  that  no  rent  should  be  charged,  but 
that  the  rent  of  the  property  belonging  to  him  should 
he  set  off  against  the  rent  of  the  premises  occupied  by 
the  firm. 

2.  The  pursuer  maintained  that  a  bill  for  £1096 :  9s., 
drawn  in  name  of  the  company  on  Eccles,  Burnley  and 
Co.,  and  accepted  by  them,  bnt  which  had  been  dis- 
honoured, did  not  constitute  a  partnership  obligation. 
but  had  been  drawn  by  Peter  Drew  on  his  individual 
responsibility.  He  accordingly  claimed  that  this  sum 
should  not  be  charged  against  the  partnership. 

3.  A  speculation  in  tea  had  been  entered  into  in  name 
if  the  firm,  along  with  a  Mr.  Iteid,  on  which  a  loss  of 
£1000  accrued  to  the  firm.  The  pursuer  maintained 
hat  this  was  a  private  transaction  of  Peter  Drew,  and 
'laimed  to  have  the  .£1000  rejected  as  a  charge  against 
he  partnership. 

4.  The  pursuer  stated,  that  "Peter  Drew  acted  all  along 
s  the  manager  and  cashier  of  the  partnership,  bnt  he 
tiled  for  a  period  of  ten  years  to  keep  any  account  of 
he  sales  for  cash,  and  neither  entered  the  same  in  the 
ooks,  nor  accounted  in  any  way  for  the  money."  The 
ursuer  churned  from  him  the  proceeds  of  the  sales  dur- 
ig  that  period,  estimating  them  at  ,£1000  per  annum — 
;i0,0U0  in  all. 

The  arbiter,  on  7th  July  1848,  pronounced  an  order 
i  reference  to  chums  2  and  3,  as  follows: — 

"Having  considered  the  statement  of  the  parties,  and  re- 
stive »nB»ers.  in  reference  to  the  bill  by  William  Drew  to 
■lin  R.did  for  £1900,  and  the  bill  by  Eccles,  Burnley  and  Com- 
inv.  to  William  Drew,  fur  £1096 :  7s.,  both  lying  dishonoured 

the  Western  Bank ;  and  having  heard  parties  thereon,  and 
."mined  two  cash- books,  and  the  bit!  book,  of  the  Arm  of 

illium  Drew,  in  all  of  which  these  bills  are  entered ;  and 
rther,  seeing  various  entries  in  the  cash-books,  made  by  Alex- 
hIct  Drew,  and  a  writing  on  the  hill-book,  in  his  hand,  Imme- 
iitely  under  one  of  Mr.  Keld's  bills;  —  the  arbiter  is  of  opinion, 


?re  granted  by  the  firm  of  William  Drew  while  the  copart- 
ry  existed,  and  that  they  ought  to  be  taken  np  in  the  rnean- 
»!■  by  the  fundi  belonging  to  the  firm ;  reserving  to  Alexin- 
""    '  all  objections  competent  to  him  against  either  of 


«,  the  arbiter  directed  certain  stock  belonging 


of  the  parties,  and  under  reservation  of  all  Mr.  Alexander 
Drew's  objections,  the  arbiter"  directed  the  tea  to  be  consigned 
to  a  produce  broker,  "  to  obtain  such  advances  thereon  as  may 
be  practicable,  for  a  period  of  three  or  four  months,  also  to  be 
applied  towards  payment  of  said  two  bills." 

On  12th  July  1849,  the  arbiter  pronounced  an  order 
in  reference  to  all  the  claims  of  the  parties,  as  follows : — 

1.  "The  arbiter  is  of  opinion  that  no  such  specific  agree- 
ment  as  alleged  by  Alexander  Drew,  was  ever  come  to  between 
the  parties ;  on  the  contrary,  it  appears,  from  the  statement  of 
Hiss  Drew,  that  this  matter  was  a  subject  of  frequent  disput- 
ing^ between  the  brothers  daring  the  subsistence  of  the  co- 
partnery, and,  so  far  as  she  knows,  never  was  adjusted.  In 
these  circumstances,  and  before  farther  answer,  the  arbiter  ap- 
points Mr.  Peter  Drew  to  state  the  rental  upon  which  the  pre- 
mises were  assessed  for  poors' -rates  and  police  tax  forsocAof  the 
yean  from  81st  December  1838  to  Whitsunday  1847,  accom- 
panied by  a  statement  of  all  taxes  and  repairs  for  the  property, 
paid  out  of  the  company  funds  during  the  foresaid  period." 

2.  "  The  arbiter  having  heard  the  parties  and  tbeir  agents 
on  this  claim,  and  having,  in  their  presence,  taken  the  solemn 
declaration  of  Mr.  P.  Drew  on  the  subject,  Is  of  opinion  that 
this  claim  cannot  be  sustained." 

8.  "  The  arbiter  having  heard  the  parties  tally  in  regard  to 
this  claim,  and  having  examined  Mr.  Iteid  on  the  subject,  is  of 
opinion  that  this  claim  cannot  be  sustained.  The  entries  in 
the  books,  referred  to  in  a  pre  vioos  deliverance  by  the  arbiter, — 
and  the  statement  by  Mr.  Held,  that  although  he  transacted 
with  Mr.  P.  Drew  as  the  managing  partner  of  the  firm,  he  had 
never  any  reason  to  suppose  that  it  was  a  transaction  in  which 
Peter  Drew  was  alone  the  Individual  concerned,  bnt,  on  the 
contrary,  it  was  for  the  firm  of  William  Drew, — remove  all  doubt 
from  the  mind  of  the  arbiter  In  regard  to  this  tea  speculation 
being  a  company  transaction,  in  which  Mr.  Alexander  Drew, 
as  one  of  the  partners,  is  entitled  to  share  any  profit  or  loss 
that  may  arise  therefrom." 

4,  "  The  arbiter  examined  Mr.  William  Drew,  outwith  the 
presence  of  his  brother,  particularly  upon  the  subject  of  this 
chum.  He  is  quite  satisfied  that  none  of  the  cash  sales,  or 
other  foods  of  the  firm,  were  applied  by  Peter  Drew  to  bis  own 
Individual  purpose*,  exoept  snch  sums  as  are  stated  in  the  cash- 
book  to  his  debit.  The  arbiter  is  therefore  of  opinion  that 
this  claim  most  be  disallowed. 

"  The  arbiter  examined  Donald  Ferguson  in  regard  to  the 
rents  of  Mr.  A.  Drew's  property,  and  whether  the  same  were 
applied  in  payment  of  wages  or  accounts  at  the  shop  in  Ha- 
milton Street. Ferguson  does  not  know  what  Mr.  Alex- 
ander Drew  did  with  the  rents ;  but  he  never  understood  that 
he  expended  them  in  the  payment  of  wages  or  account*  for  the 
firm.  In  these  circa  instances,  the  arbiter  is  of  opinion  that  it 
rests  with  Mr.  Alexander  Drew  to  shew,  by  entries  In  the  cash- 
book  of  the  firm,  to  what  extent  his  rents  were  paid  over  to 
the  firm;  and  therefore  appoints  Mr.  Alexander Druw  forthwith 
to  lodge  a  statement  of  all  sums  entered  in  the  cash  books  of 
the  firm,  as  received  from  him,  or  on  bis  individual  account, 
during  the  existence  of  the  copartnery,  and  that  whether  aris- 
ing from  the  rents  of  his  property,  or  other  sources. 

"The  arbiter  having  thus  indicated  his  opinion  npon  the 
various  claims  of  the  parties,  appoints  both  parties  to  put  in 
states  in  conformity  with  these  views,"  &c. 

Against  this  order  the  pursuer  lodged  a  representation, 
to  which  Peter  Drew  lodged  answers. 

Thereafter,  parties  having  been  heard,  the  arbiter,  on 
8th  October  1849,  pronounced  an  order  by  which,  "  be- 
fore farther  answer  in  regard  to  the  question  of  rents," 
he  remitted  to  architects  to  report  what,  in  their  opinion, 
was  the  fair  annual  value  of  the  property  of  the  submit- 
ters respectively — 

•'  And  farther,  appoints  Mr.  Alexander  Drew  to  state  whether 
he  wishes  Miss  Drew,  Mr.  William  Drew,  and  Donald  Ferguson, 
to  undergo  a  more  formal  examination  by  him  before  the  arbi- 
ter, la  regard  to  the  alleged  arrangement  as  to  the  rents.    If 
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views,  he  may  ordain  both  parties  to  unden 

In  regard  lo  all  entries  of  rents  in  the  cask  books." 

A  report  was  lodged  by  the  architects,  and  the  arbi- 
ter, on  10th  January  1850,  allowed  the  pursuer's  objec- 
tions to  it  to  be  seen,  and  appointed  a  meeting  of  the 
parties,  and  their  agents,  "on  14th  inst.,  to  hear  them 
further  on  the  question  of  rente." 

The  pursuer  then  raised  the  present  action  of  declara- 
tor, and  count  and  reckoning,  in  which  be  set  forth — 
That  subseqnen  t  to  the  execution  of  the  submission,  his  brothers 
entered  into  legal  proceedings  against  him  in  reference  to  the 
management  and  disposal  of  the  heritable  property  left  by 
their  father.  That  in  the  coarse  of  the  submission,  the  defan. 
derLebumhad  "in  various  Instances  acted  corruptly,  and  with 
undue  partiality  towards"  the  defender,  Peter  Diew.  And, 
In  particular,  with  regard  to  the  claim  No.  1,  "although  it  was 
not  denied  that  no  rent  had  ever  been  paid  to  tho  pursuer  for 
his  premises,  but  that  the  same  had  born  paid  into  the  part- 
nership funds  In  common  with  the  rents  of  the  other  heritable 
property,  the  said  Thomas  Leburn  entertained  the  said  claim, 
and  proceeded  to  hold  certain  private  examinations  of  William 
Drew,  Janet  Drew,  and  Donald  Ferguson  a  servant  of  Peter 
Drew,  on  the  subject  thereof.  At  this  time,  William  Drew 
and  Janet  Drew  were  engaged.  In  conjunction  with  Peter 
Drew,  in  the  hostile  proceedings  before  specified,  against  the 
pursuer;  and  no  Intimation  was  given  to  him  of  any  such 
examinations  being  about  to  take  place,  nor  was  be  present  at 
any  of  them,  nor  aware  of  what  passed,  or  that  such  proceed- 
ings were  in  contemplation  ;  and  no  opportunity  was  offered 
him  of  hearing  the  statements  of  the  said  persons,  or  putting 
any  questions  to  them  on  the  subject.  But  the  said  Thomas 
Leborn,  in  respect  of  what  passed  at  such  private  interviews, 
of  which  no  record  or  evidence  exists,  corruptly,  illegally,  par- 
tially, and  contrary  to  the  facts  and  evidence,  found,  by  an 
interlocutor  in  tbe  said  submission,  that  there  never  wss  any 
agreement"  to  the  effect  alleged  by  the  pursuer,  "and  repelled 
the  pursuer's  allegation  on  thai  head."  No.  2.  That  the  bill 
"   is  for  the  price  of  partnership  goods  sold  by  Peter  Drew,  in 


Peter  Drew  took  their  bill  directly  contrary  to  the  pursuer's 
opinion  and  representations,  who  refnsod  to  recognise  the 
transaction,  or  to  give  credit  to  them  for  any  sums  whatever; 
and  Peter  Drew  gave  further  credit  upon  an  open  account  to 
the  said  company,  which  soon  after  became  bankrupt,  was 
sequestrated,  and  hare  not  as  yet  even  paid  a  dividend  to 
their  creditors.  When  these  fuels  were  represented  by  the 
pursuer  to  tbe  said  Thomas  Leburn,  Instead  of  sustaining  the 
claim  of  the  pursuer,  or  appointing  Peter  Drew  to  establish 
bis  demand  by  legal  proof,  he  proceeded  to  take  what  he 
called  the  solemn  declaration  of  Mr.  Peter  Drew  on  the  sub- 
ject ;  and  thereupon,  and  In  respect  of  such  declaration,  being 
the  mere  assertion  of  Peter  Drew,  corruptly,  illegally,  partially, 
and  contrary  to  the  express  terms  of  the  said  submission, 
decided  that  the  pursuer's  claim  could  not  be  sustained." 
No.  8.  The  speculation  entered  ihtorwlth  Held  "  was  improperly 
and  Fraudulently  carried  on  by  Peter  Drew  In  the  name  of  the 
partnership,  whose  name  was  used  by  him  without  the  know- 
ledge of  the  pursuer,  while  the  transaction  was  wholly  foreign 
tothe  proper  business  of  the  partnership;  but  the  said  Thomas 
Leburn,  in  place  of  investigating  that  transaction,  or  bringing 
it  to  the  test  of  legal  proof,  by  writ,  witnesses,  or  oath  of  party, 
as  the  submission  requires,  proceeded  to  hold  a  private  meeting 
with  Rcid,  tbe  party  who  bad  the  deepest  interest  to  establish 
bis  claim  as  a  company  debt,  and  examined  him  on  the  subject 
out  with  the  presence  of  the  pursuer,  or  tven  his  knowledge,  or 
any  intimation  to  blm  that  such  a  proceeding  was  to  take 

Elaue,  or  affording  him  an  opportunity  of  either  examining 
eid  himself,  or  bearing  what  he  might  say  when  under  exa- 
mination by  the  said  Thomas  Leburn ;  and  afterwards,  because, 
as  is  stated  in  his  notes,  Reid  said  that  he  thought,  or  supposed, 
that  when  dealing  with  tbe  said  Peter  Drew  he  was  dealing 
with  the  company,  therefore  tbe  said  Thomas  Leburn  corruptly, 
illegally,  partially,  and  contrary  to  trio  terms  of  tha  said  sub- 
mission, held  that  the  claim  of  the  said  Peter  Drew  was  proved, 
and  that  the  said  sum  of  £1000  ought  to  be  sustained  as  a  just 
charge  against  the  partnership."     No,  4.  The  arbiter  did  not 


investigate  the  pursuer's  "  claim  by  any  legal  proof  or  inquiry 
into  the  facts,  bur  proceeded  to  hold  a  private  conveisalivn 
with  William  Drew,  who  at  the  time  was  engaged  jointly  with 
Peter  Drew  In  the  above-mentioned  hostile  proceedings  aguiiiBt 
the  pursuer.  This  interview  with  William  Drew  took  plan 
without  the  knowledge  of  the  pureuer,  no  intimation  thrriuf 
having  been  given  to  him,  nor  any  opportunity  afforded  blia 
of  examining  his  brother  upon  material  facts  and  circumstance 
applicable  to  the  claim.  No  record  of  any  kind  was  kejrt  uf 
what  may  have  passed  between  the  parties  ou  the  above  ooa- 
sion ;  but,  iu  respect  thereof,  the  said  Thomas  Leburn  corrupt])-, 
illegally,  partially,  and  contrary  to  the  terms  of  the  said  tub- 
mission,  found  that  the  said  claim  of  tbe  pursuer  must  be  dig. 
allowed." 

In  these  circumstances,  tho  pursuer  concluded  to  hare 
it  declared  that  tho  defender  Leburn  was  legally  disqua- 
lified from  farther  continuing  in  the  office  of  arbiter,— 
and  for  a  count  and  reckoning  between  the  pursuer  and 
the  other  defender  in  regard  to  the  matters  in  dispute 
between  them. 

Defences  were  lodged  for  Peter  Drew,  who  pleaded, 
that,  1.  The  action  being  one  for  putting  a  stop  to  s 
pending  submission,  without  reduction  of  any  of  the  pro- 
ceedings, was  incompetent,  at  least  on  the  grounds  set 
forth.  2.  It  was  irrelevant  as  laid.  3.  On  the  merit*, 
it  was  groundless  both  in  fact  and  law. 

Leburn  lodged  defences,  in  which  he  stated,  that  the 
legal  proceedings  referred  to  by  the  pursuer  consisted  of 
a  suspension  at  the  pursuer's  instance,  against  the  other 
members  of  the  family,  of  a  projected  sale  of  William 'a 
shareof  the  heritage.  \Vith  this 'dispute  the  arbiter  was 
not  in  any  way  connected.  And  he  stated  further,  is 
regard  to  the  claim — 

No.  1.  "That  it  was  in  consequence  of  the  request  of  tbe  pursuer 
himself  that  the  examinations  now  olilected  to  by  blm  (which 
were  truly  mere  conversational  inquiries,  of  which  tbe  arbiter 
took  notes)  were,  In  the  first  instance,  taken  by  the  arbiter  oitt- 
with  the  presence  of  tbe  parties,  the  pursuer  having  referred 
with  confidence  to  the  Information  which  might  be  k>>  ob- 
tained, particularly  from  his  sister  Miss  Janet  Drew."  >"a  2. 
"  All  that  was  done  by  the  deliverance  of  7th  July  1848  was 
to  allow  the  bills  for  which  the  firm  was  apparently  liablr, 
and  which  were  lying  over  dishonoured  at  tho  Western  Bank, 
to  be  taken  up  In  the  meantime  from  the  company  funds. 
Tbe  pursuer  had  admitted  that  be  had  no  evidence  to  shew 
that  tbe  bill  to  Eccles,  Burnley  and  Company,  'was  nnytbin; 
else  than  a  company  obligation,  as  it  purported  to  be,  and  bo 
proposed  to  take  Mr.  Peter  Drew's  oath  on  the  subject.  Tbe 
arbiter  suggested  that  a  solemn  declaration  might  equally 


presence.  If  an  oath  had  been  Insisted  on,  It  would  bare  beeu 
administered,  and  may  be  so  still,  If  the  pursuer  desires  It" 
No.  8.  "  The  examination  of  Beld  took  place  outwith  the  pre- 
sence of  the  parties,  at  the  suggestion  of  the  pursuer  himself 
The  arbiter  did  not,  however,  proceed  mainly  on  that  exami- 
nation, but  on  the  entiles  in  the  books,  including  those  in  the 
pursuer's  handwriting,  as  will  bo  seen  from  the  deliverance  uf 
7th  July  1848  and  18th  July  1B49."  No.  4.  This  "  was  a  random 
claim  of  £10,000,  not  supported  by  any  entries  in  the  books, 
and  In  support  of  which  the  pursuer  admitted  be  could  pro- 
duce no  evidence  ;  nor  did  he  condescend  on  any  earn  ale 
which  had  not  been  accounted  for,  but  he  referred  the  arbiter 
to  William  Drew  for  information  on  the  subject,  and  both  be 
and  his  agent'  Mr.  Kerr  agreed  that  the  inquiry  at  Wilh'sin 
Drew  should  proceed  outwith  the  presence  of  the  parties."  But 
none  of  tbe  arbiter's  deliverances  with  reference  to  these 
claims,  were  final.  On  the  contrary,  they  contained  nothing 
more  than  expressions  ol  opinion.  Accordingly,  a  representa- 
tion had  been  lodged  against  tho  dclivcranco  of  12th  July 
1649,  which  was  still  in  dependence, 

He  pleaded,  that  the  summons  did    not   set  forth 
facta  or  allegations  width  either  relevantly  or  compe- 


1852.] 


IN  THE  COUBT  OF  SESSION,  &o. 


tently  supported  and  inferred  its  conclusions  ;  and  he 
was  entitled  to  absolvitor  accordingly. 
The  Lord  Ordinary  pronounced  the  following  interlo- 

"Repels  the  firtt  plea  stated  for  the  defender  Peter  Drew, 
■nd  sustains  the  competency  of  the  action :  And  m  regard* 
the  lecmd  plea  stated  for  the  said  defender,  and  the  jirit  plea  for 
the  defender  Thomas  Leburn, — in  lespect  the  Lord  Ordinary 
considers  that  to  some  extent  at  least  there  la  issuable  matter 
la  the  summons  and  record,  and  >n  respect  the  parties  do  cot 
ijree  at  to  the  terms  of  the  Issue  (if  any)  which  should  be  ad- 
justed for  the  trial  of  the  cause,  makes  avizandum  to  the  Inner 
Hume,  in  terms  of  13  and  U  Vict,  c  36,  §  38. 

"Halt.— 1.  The  competency  of  the  action  ia  objected  toon  the 
put  of  the  defender  Peter  Drew,  on  the  ground  of  there  being 
an  reductive  conclusions  in  the  libel,  and  of  the  submission  be- 
ing still  pending.  No  final  interlocutor  or  decreet  has  been 
[■renounced  by  the  arbiter,  and  the  objection  resolves  Into  the 
pits,  that  the  submission  itself  ought  to  have  been  brought  un- 
der reduction.  It  appears  to  the  Lord  Ordinary  that  this  plea 
cannot  be  entertained.  The  grounds  of  action  are  not  to  the 
effect  that  the  pursuer  was  fraudulently  Induced  to  enter  into 
the  submission,  or  that  the  agreement  to  submit  embodied  in 
the  deed  was  ab  initio  void,  or  even  that  it  had  become  inope- 
ntiie  when  the  claims  of  the  party  came  to  be  disposed  of  un- 
d<r  it,  bs  in  the  case  of  Phipps,  1 1th  Mirch  1813.  The  case 
tttted  is  qnitc  different.  During  the  dependence  of  the  sub- 
mission, snd  of  the  discussion  of  the  claims  under  it,  circum- 
iiaiMts  sre  alleged  to  have  emerged,  and  acts  to  have  been  done 
tiy  the  arbiter,  of  such  a  character,. as  to  incapacitate  him  from 
lejilly  proceeding  to  adjudicate  on  the  claims  of  the  submit- 
liiij?  parlies.  An  action  with  conclusions  to  have  this  judicially 
Uiid  and  declared,  and  to  have  the  arbiter  interdicted  from 
proceeding  with  the  'submission,  seems  to  be  the  only  proper 
firm  of  action  to  meet  such  ei  reams  tin  ces  ;  and  it  is  the  form 
vfcivb  was  adopted  in  the  similar  case  of  Fraser  v.  Gordon,  Sth 
Jalj>  133),  and  26th  May  1 838. 

"!.  In  order  that  the  questions  of  relevancy  might  be  satis- 
lai-lorily  dispoieil  of,  the  Lord  Ordinary  considered  It  right  to 
require  the  pursuer  to  lodge  in  process  such  issue  or  issues  aa 
he  deemed  himself  entitled  to  under  the  summons  and  record. 
This  order  ltd  to  an  issue  being  lodged  in  these  terms:— 'It 
being  admitted  that  the  pursuer  and  defender  Peter  Draw,  on 
the        day  of  ,  entered  into  the  submission,  of  which 

K'l,  of  process  is  a  printed  copy,  to  the  other  defender  Tho- 
mas Leburn,  as  eole  arbiter ;  and  it  being  also  admitted  that 
the  defender  Thomas  Leburn  accepted  of  the  office  of  arbiter  so 
referred  on  him,  and  has  adopted  various  proceedings  as  arbi- 
ter under  said  submission  : — Whether,  in  tlie  course  of  the  pro- 
ceedings Under  said  submission,  the  said  Thomas  Leburn,  con- 
trary to  his  duly  as  arbiter,  did  vrongously  or  corruptly  hold 
■tn  interview  or  interviews  with,  and  receive  material  intorma- 
tran.  from,  the  defender  Peter  Drew,  William  Drew  and  Janet 
Drew  his  brother  and  sister,  and  Donald  Ferguson  his  servant, 
'•''  "n?  of  these  persons,  touching  the  matters  submitted,  and 
(bat  without  the  presence  of  the  pursuer,  or  any  notice  to  him, 
m  which  infomiation  the  said  defender  Thomas  Leburn  pro- 
teried  lu  act,  and  did  act,  with  a  view  to  the  determination,  as 
"biter,  of  the  said  matters  submitted  to  liim  V 

'■From  ihis  it  will  be  observed,  that  the  pursuer  contend t 
'1'St  there  ia  relevant  matter  in  the  summons  and  record  to 
ft  title  him  to  an  alttmatirt  issue,  so  as  to  raise  the  question, — 
Whether  the  arbiter  acted  'wrougously  or  corruptly'  in  the 
cutters  alleged  ?  The  debate  before  the  Lord  Ordinary  was 
■cconlingly  conducted  on  that  footing,  the  defenders  maintain- 
ing that  there  were  no  sufficient  statements  in  the  summons  and 
record  which  entitled  the  pursuer  to  have  an  Issue  to  any  effect, 
"en  as  regard*  Corruption, — and,  at  all  events,  that  although 
lucre  were  room  for  an  issue  embodying  that  aa  an  element  of 
the  matter  to  be  proved,  there  was  no  relevant  ground  for  allow- 
ing to  the  pursuer  alternatively,  and  irrespective  of  corrupt 
motives,  an  issue  simply  of  wrongmu  acting  on  the  part  of  the 
arbiter. 

"In  the  discussion  of  these  questions  of  relevancy,  which  are 
raised  by  both  defenders,  the  fact  of  the  submission  being  still 
in  dependence  has  been  strongly  founded  on  by  them ;  and  the 
Lord  Ordinary  is  of  opinion  that  the  oircums  tanee  ia  entitled  to 
great  weight  in  one  aspect  of  the  pursuer's  case— via.  on  the 


supposition  that  the  arbiter  has  not  acted  corruptly,  but  that  it 
ia  through  inadvertence  or  mistake  merely  that  he  committed 
irregularities,  more  or  less  material,  in  the  procedure  hitherto 
had  in  the  submission.  But  it  appears  to  the  Lord  Ordinary 
that  the  circumstance  founded  on  is  of  less  consequence  when 
the  pursuer's  case  ia  viewed  as  one  of  corruption  relevantly  set 
forth.  In  judging  of  such  a  case,  and  of  the  relevancy  of  the 
averments  made  in  support  of  it,  it  can,  In  his  opinion,  lie  of  no 
real  moment  whether  the  submission  is  still  in  dependence,  or 
whether  it  has  been  brought  to  a  close  by  a  anal  award.  The 
element  of  corruption  being  alleged  to  exist,  and  relevantly  un- 
dertaken to  be  established,  it  matters  but  little  whether  the 
effect  of  its  being  proved  be  to  prevent  decree  being  pronounced, 
or  to  set  aside  a  decree  already  pronounced. 

"  Having  regard  to  the  statements  In  the  summons  and  record, 
the  Lord  Ordinary  inclines  to  think,  that  while,  on  the  one  hand, 
there  may  be  sufficient  statement  to  entitle  the  pursuer  to  an 
Issue  based  upon  the  fact  of  there  having  been,  as  alleged,  cor-, 
rupt  motive  on  the  arbiter's  part  in  the  irregularities  which  are 
averred  to  have  been  committed  by  him, — there  exists,  on  the 
other  band,  no  relevant  or  sufficient  matter  in  the  summons  and 
reoeid  to  be  the  subject  of  an  issue  from  which  the  element  of 
corruption  is  excluded.  It  is  unnecessary  to  enter  at  length  on 
the  reasons  which  appear  to  him  to  sanction  that  conclusion,  as 
these  will  be  sufficiently  enlarged  on  and  explained  when  the 
case  Is  discussed  in  the  Inner-House.  But,  in  the  first  place, 
the  fact  of  the  submission  being  still  in  dependence,  eeeins  to  be 
a  very  material  consideration  in  the  question  of  relevancy,  the 
element  of  corruption  being  thrown  aside.  For,  there  being  no 
partial  or  corrupt  motive  alleged  to  be  at  work  in  the  mind  of 
the  arbiter,  it  ia  difficult  to  Imagine  almost  any  irregularity, 
however  strong,  in  the  proceedings,  which  ought  to  lead  to  the 
entire  destruction  of  the  submission  contract,  by  holding  the 
arbiter  disqualified  from  still  adjudicating  justly  enough  on  the 
right*  of  parties.  The  arbiter  has  been  acting  throughout  in 
good  faith,  and  with  the  view  of  discharging  his  duty,  although 
he  may  have  fallen  into  Irregularities  or  mistakes.  These  error* 
permit  of  remedy  so  long  as  no  decreet- arbitral  is  pronounced. 
It  ia  thought  to  be  contrary  to  established  principles  to  hold,  in 
such  circumstances,  that  the  (procedure  in  a  depending  sub- 
mission can  be  broken  up,  and  the  arbiter  held  disqualified  from 
acting,  merely  through  his  committal  of  innocent  errors  or  irre- 
gularities In  the  course  of  the  procedure.  There  are  few  sub- 
mission* that  might  not  on  such  grounds  be  got  rid  of.  Refer- 
ence was  made  to  the  case  of  Mitchell  o.  Cable,  17th  June  1SJ8; 
but  that  was  a  case  in  which  decree -arbitral  had  been  pro- 
nounced, and  which  the  Court  truly  decided  on  the  ground  of 
there  being  sufficient  to  infer  corruption  on  the  part  of  the 
arbiter.  Then,  tcondly,  a*  to  the  relevancy  of  the  case  of  the 
pursuer  on  the  footing  of  hi*  undertaking  to  establish  that  the 
arbiter  acted  corruptly,  it  1*  important  to  keep  in  view,  that  an 
interest  In  the  issue  of  the  claims  submitted,  is  alleged  to  have 
emerged  to  the  arbiter;  and  that  hi*  partial  proceedings  in  the 
conduct  of  the  submission,  and  in  the  matter*  specially  set  forth 
In  the  summons  and  record,  are  alleged  to  ha  to  been  taken  cor- 
ruptly, In  furtherance  uif  this  emerging  private  interest,  in  the 
issue  uf  the  questions  submitted  to  him.  The  Lord  Ordinary, 
after  giving  every  consideration  to  the  arguments  urged  by  the 
defenders,  does  not  feel  it  feasible  to  reject  the  pursner's  case 
altogether,  and  to  dismiss  the  action  as  untenable.  In  the  sum- 
mons and  record,  there  appear  to  him  sufficient  set  firth  to  en- 
title the  pursuer  to  an  issue,  which  shall  embody  corruption  a* 
an  element  uf  the  matters  to  be  proved  under  it. 

"  Entertaining  the  views  now  stated,  the  Lord  Ordinary 
would  have  been  prepared  to  pronounce  an  Interlocutor  in  con- 
formity therewith  ;  but  as  parties  do  not  agree  aa  to  the  term* 
in  which  the  issue  should  be  expressed — assuming  thai  tliere  is 
issuable  matter,  to  some  extent  at  least,  in  the  summons  and 
record — it  I*  thought  the  more  advisable  course  to  report  the 
questions  of  relevancy  and  the  terms  of  the  issue  (if  any)  to 
be  granted  to  the  pursuer,  so  that  the  discussion  on  both  point* 
may  be  taken  at  once  before  the  Court." 

Under  this  interlocutor,  the  whole  case  came  before 
the  Court. 

Peter  Drew  presented  a  separate  reclaiming  note. 

The  defenders  pleaded — There  was  no  relevant  alle- 
gation of  corruption.  The  utmost  that  the  pursuer's? 
statement  came  to,  was,  that  the  arbiter  had  pronounced 
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certain  orders,  from  the  nature  of  which  corruption  was  to 
be  inferred.  But  something  more  than  this  was  neces- 
sary to  entitle  the  pursuer  to  an  issue.  The  ease  was 
quite  different  from  one  where  decree  had  been  pro- 
nonnced.  Hero  the  arbiter's  orders  were  still  open  for 
consideration  by  himself,  and  every  one  of  them  might 
ultimately  be  reversed. 

The  pursuer  ttniwcrcd — The  whole  question  was  one 
of  evidence,  and  it  would  be  for  the  jury  to  decide  whe- 
ther, on  the  proof,  the  pursuer  had  made  oat  his  case. 

Lord  Juttiet-OeneraL — I  nee  no  reason  for  stopping  the  pro- 
ceedings In  the  submission.  The  arbiter  seems  only  to  have 
been  unfortunate  in  letting;  these  parties  know  so  much  of  his 
proceedings  as  he  went  along.  There  are  here  no  pointed  alle- 
gations of  corruption.  All  that  Is  said  is,  that  the  arbiter  did 
this  corruptly  and  that  corruptly,  thong)]  the  proceedings  so 
characterised  do  not  in  themselves  at  all  indicate  corruption. 
The  caw  of  Mitchell,  referred  to  in  the  Lord  Ordinary'*  note, 
has  no  application.  That  waa  the  carc  of  a  decree-arbitral, 
which,  in  the  circumstances,  clearly  could  not  stand ;  but  I  do 
not  think  this  ia  at  all  a  stage  of  the  proceedings  for  inter. 
rnptlng  Mr.  Leburn. 

Lord  Fullerlon. — I  am  of  the  same  Opinion.  In  no  case  ia  it 
more  necessary  in  look  narrowly  at  the  averments  of  a  party, 
than  In  one  like  the  present,  where  wa  are  asked,  not  to  set 
aside  the  decree- arbitral,  but  to  prevent  the  submission  from 
going  on.  Now,  here,  it  is  nowhere  said  by  the  complainer 
that  any  interest  disqualifying  Lebnrn  from  acting  as  arbiter 
was  found  out  after  the  submission  had  been  entered  into.  In 
such  a  case,  more  particularly,  a  party  is  not  entitled  just  to 
say  that  the  arbiter  acted  corruptly.  He  must  go  farther,  and 
set  forth  what  were  the  particular  acta  of  corruption  which 
were  done ; — and,  certainly,  this  is  a  case  In  which  corruption 
falls  to  be  construed  very  differently  from  the  way  in  which  it 
was  In  the  case  referred  to,wherea  decree-arbitral  waa  attacked, 
Where,  as  In  the  present  case,  the  proceedings  are  sought  to 
be  stopped,  I  think  the  party  complaining  must  bring  proof 
of  corruption  extraneous  to  the  arbiter's  mere  actings  in  the 
submission.  It  by  no  means  follows  that  he  will  decide  In 
conformity  with  the  notes  that  he  has  issued.  I  therefore 
agree  with  your  Lordship. 

Lord  Cuninykame. — I  consider  that  it  would  be  a  precedent 
of  the  worst  example  to  entertain  the  present  action,  and  to 
atop  the  proceedings  of  an  arbiter  in  the  middle  of  the  discus- 
stoa,  before  decree  arbitral.  The  charges  of  corruption  here 
are  too  vague  to  be  listened  to  In  this  stage,  or  perhaps  in  any 
stage ;  and  the  parties  who  have  entered  Into  a  submission 
are  bound  to  state  any  complaint  that  occurs  pending  the 
proceedings,  to  the  arbiter  himself,  who,  it  must  be  presumed, 
will  give  it  due  consideration  and  effect,— after  which,  they 
must  await  the  decree-arbitral  before  it  can  bo  ascertained  that 
there  ia  any  real  ground  of  complaint  The  cases  cited  are 
strong  authorities  to  shew  that  the  Court  has  hitherto  acted 
on  thi*  mle.  In  the  often-quoted  case  of  Sharp  and  MKinzie  p. 
Bidardida,  the  House  of  Lords  reduced  an  award  because  the 
arbiter  bad  refused  to  hear  the  parties ;  but  the  question  arose 
upon  thedeo-et,  and  not  upon  a  complaint  pending  the  reference. 

Lord  Ivory. — I  am  of  the  same  opinion.  The  arbiter  appears 
to  me  to  have  done  justice  to  the  parties  in  quite  a  proper 
way.  All  the  proceedings  seem  to  have  gone  on  with  consent 
of  the  parties,  and  the  arbiter  st<ems  to  have  been  only  too 
anxious  to  do  his  duty.  Considering  that  this  is  a  going  sub- 
mission ,  It  would  be  pammi  tzempti  if  we  allowed  a  party,  upon 
allegations  like  these,  to  stop  proceedings  in  it  The  arbiter 
may,  if  ho  please,  recast  his  whole  previous  proceedings  in  the 
submission,  and  reeal  his  notes.  We  cannot,  therefore,  adhere 
to  this  interlocutor. 

The  Court  pronounced  the  following  interlocutor: — 

"  Find  that  the  pursuer  has  not  set  forth  any  relevant 
Grounds  for  calling  on  this  Court  to  Interrupt  or  Interfere  with 
the  proceedings  before  the  arbiter:  Therefore,  dismiss  the 
action,  and  astoihde  the  defenders,  with  expenses." 

Lord  Ordinary,  Cowan.— Jet.  Marshall,  Moir,  Donaldson; 
John  Leigh  man,  W.B,  A gtni.— For  Parr  Crew,  Penney,  Peddle ; 
James  Peddle,  W.8.  Ai/ent.—For  Ltburn,  Sol-Gen.  (Dees), 
IogHs;  William  Miller,  B.S.C.  Ja**(,_(W.G.T.) 


25th  February  1852. 
Flam  Diviairur. 

No.  1C5. —  The  Caledonian  and  Dumbahtossbiu 
Junction  Railway  Company,  Pursuers,  v.  Williu 
Lockhakt  and  others,  Defender*. 

Hallway—  Jury  Cause— Issue—  I*  am  action  at  tie  uutetKtv, 

rarioajr  company,  for  payment  of  colli,  on  the  gnmne  fat  •¥ 
defender  mu  a  holder  of  thorn  of  their  Heck,  the  defender  ptavl 
th<dfo  could  only  be.  liable  if  he  ictre  duly  registered  a,  jntfvw 

a  falte  and  fdmtait- 


o  ample  Cm 
the  eharee. 


Bee  ante,  page  251. 

In  this  case,  the  pursuers  had  proposed  issues  to  lt> 
following  effect : — 

"  Whether  the  said  William  Lockhart  was,  at  the  to  ■>. 
making  the  calls  after  mentioned,  the  holder  of  265  ttur-.-  : 
the  Caledonian  and  Dumbartonshire  Junction  Bailust- ■:  ■... 
pan j1,  and  la  indebted  and  resting  owing  to  the  pursurrsir.  in 
following  sums,  or  any  part  thereof,  via. — 1.  In  the  sss  ii 
£331  :  6s.  sterling,  being  the  amount  of  one-half  of  »  firsts. 
of  £2  :  10b.  per  share  on  the  said  265  shares,  with  inai-t 
thereon  from  1st  February  1848  T  2  In  the  sum  of  ttoM'i 
sterliug,  being  the  amount  of  a  second  call  of  £2 :  lfc  ]• ; 
share  on  the  said  266  shares,  with  interest  thereon  fiwn  h 
October  1849." 

On  the  case  returning  to  the  Outer-House,  the  deft- 
ders  moved  that  farther  proceedings  should  be  swai,  - 
respect  they  had  raised  an  action  of  reduction  igiu>: 
the  pursuers. 

The  Lord  Ordinary  refused  the  motion,  and  npai.-. 
his  order  on  the  defenders  "  to  lodge  such  counter  is- 
or  issues  as  they  may  consider  to  be  required  bj  it 
nature  of  their  defence.1* 

The  defenders  thereupon  lodged  the  following— 
"Pnoronm  Isidsb. 

'•  1.  Whether  the  r. 


to  have  been 

cember  1846.  _ 

inert'  company  bears  falsely  that  the  said  rests**?  wat  hsM 
of  that  date  T 

"  2.  Whether  the  said  register  of  shareholders  tl  M*  ui 
fabricated  expo*  facto.  In  so  tar  as  It  bears  that  the  defray 
names  were  entered  therein  as  shareholders  on  28d  law; 
1847  f  Whether  there  is  no  other  entry  of  the  dcfrsc" 
names  as  shareholders  In  said  register  f  And  wbrtber ! 
minutes  of  a  meeting  of  the  pursuers'  company,  held  on  St 
January  1847,  falsely  state  that  the  said  register  was  on  lb 
dale  sealed  with  the  seal  of  the  said  company  ? 

"  8.  Whether  the  said  register  is  false  and  fabricated  a  ;> 
facto,  in  so  far  as  ft  bears  to  have  been  authenticate*'  hi '■  I 
sealed  on  the  4tb  of  Augmrt  1847,  8th  February  \*&,  ti 
September  1848,  and  28th  February  1849,  or  any  of  tt,tK&< 
respectively ;  and  whether  the  pursuers'  relative  mii^' 
falsely  bear  that  the  said  register  was  scaled  on  all  u  h;  ■ 
these  dates  respectively  T' 

"  Cohbtkb  Isaoa  to  the  Issue  for  the  PnuL-ats, 

"  Whether  the  defender*,  with  the  knowledge  anil  k«b  ■ 
cence  of  the  pursuers,  became  the  nominal  bolilri*  •'  •* 
shares,  on  the  footing  and  understanding  that  lie  tsiu:  * ' 
the  property  of  the  Caledonian  Hallway  Company  f"  ■ 

The  pursuers  objected  to  the  issnea  proposed  M  "*• 
defenders,  maintaining  that  the  issue  proposed  bi  th^ 
selves  was  sufficient  for  the  trial  of  the  cum; "»nJ ■'■'• 
reference  to  this  plea,  they  lodged  the  folio  win*  mil-'- 

"Ihqlib,  for  the  pursuers,  stated,  that  with  a  view  ton**'* 
any  difficulty  arising  from  the  summons  of  reduction -i]V-"' 
nation  at  the  Instance  of  the  defenders  not  having  yrf  '■«'■ 
brought  Into  Court,  and  also  to  prevent  the  nrcraa>>^' 
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in  of  red  action -improbati  on  ;  but  reserving  to  the  pur 
id  object,  on  all  other  ground*  than  the  want  of  a  counter  iseuo 
or  an  action  of  reduction,  to  the  relevancy  and  admissibility 
of  all  such  matter  as  a  ground  of  defence." 

The  Lord  Ordinary  reported  the  case. 

The  pursuers  pleaded — The  issues  proposed  by  the 
defenders  were  irrelevant,  under  §§  23  and  28  of  the 
Companies  Clauses  Act,  to  meet  the  defenders'  ease. 
The  question,  whether  or  not  the  registration  were  good, 
and  how  far  its  invalidity  affected  the  right  of  the  pur- 
suers, was  open  under  the  pursuers'  issue.  That  the 
"counter  issue"  could  not  be  allowed,  had  been  ruled  *ji 
termini*  in  the  case  at  the  pursuers'  instance  against 
Oram,  (ante,  p.  250);  and  the  other  issues  proposed  by 
(he  defenders  fell  to  be  disallowed  on  precisely  the  same 
principle.  The  reduction  raised  the  only  distinction  be- 
twnen  this  case  and  that  of  Crum ;  but  the  pursuers' 
minute  obviated  all  difficulty  on  that  head. 

The  Court  disallowed  the  issues  proposed  by  the  de- 
fenders, and  approved  of  the  pursuers'  issue. 


First  Division. 

Omitted  of  proper  date— 14th  February  1862. 

No.  166.— The  EDiiroimaH  avd  Glasgow  Bask,  Put- 

•tiers,  v.  David  Ewan  and  others,  Defenders. 
Joint  Stock  Company — Partnerships — Jurisdiction — Foreign — 
SUtoteill  and  12  Vict  o.  45;  12  and  IS  Vict.  c.  1  OH— Process 
-  -The  creditor  of  an  Engliih  joint  ttoek  company  railed  an  action 
cgdntt  the  shareholders  resident  witliin  the  jurisdiction  of the  Court 
of  Session,  individually,  for  payment  of  the  company  debt,  and 
pleaded,  that  hit  action  irai  good  although  he  had  not  firit  consti- 
tuted the  dtbt  against  the  company,  in  respect  that,  by  the  late  of 
England,  it  it  impoaihlt  to  constitute  a  debt  against  a  company, 
Subsequent  to  the  raiting  of  the  action,  application  having  been 
nude  in  England  for  winding  up  the  company,  under  Ike  statutes 
prorided  fir  that  purpose  —  Circumstances  in  which,  the  Court 
titled  procedure  in  the  came  until  application  should  be  made  by 
lit  pursuer  under  the  Winding-up  Acta. 

In  1840,  a  joint  stock  company,  called  the  Royal  Bank 
of  Australuk^nras  formed  in  London. 

The  present  summons  set  forth — 
1.  That  ltr"(843,  the  pursuers  advanced  £35,000  to  the  Bank 
of  Australia,  for  which  they  received  debenture  notes  to  that 
amount,  with  corresponding  coupons  or  interest  notes.  2. 
That  In  July  and  August  1846,  the  pursuers  made  a  second 
advance  of  £80,000,  for  which  they  received  debentures  with 
coupons  to  that  amount.  S.  That  In  164T  and  1848,  the  pur* 
seen  onerously  acquired  additional  debentures  with  coupons 
to  the  amount  of  £25,000 :  That  of  the  whole  debentures  so 
acqirired  by  the  pursuers,  some  bad  been  paid — of  others  the 
time  of  payment  had  come,  but  they  had  not  been  paid — and 
of  some  the  time  of  payment  bad  not  yet  arrived  :  That  the 
affairs  of  the  Royal  Bank  of  Australia  were  in  the  greatest  con- 
foston  and  embarrassment,  and  their  property  and  assets,  of 
every  description,  were  wholly  insufficient  to  meet  and  dis- 
charge their  liabilities:  "That  in  respect  of  the  pursuers  being 
the  lawful  holder*  of  the  foresaid  debenture  or  deposit  notes, 
and  coupon  or  inteirst  notes, — and  also  in  respect  that  the 
amoaut  of  the  saM  debenture  or  deposit  notes,  or  the  value 
thereof,  was  received  by,  or  accounted  for  to,  the  said  Royal 
Bsjkk  of  Australia, — and  farther,  in  respect  that  the  pnrsnem 
oneiwstly  aoqrdied,  and  are  the  onerous  holders  of  the  said 
dassKluia  or  deposit  notes,  and  coupon  or  interest  notes, — or 
■  lsjsas»*«f -the  said  whole  grounds  of  action,  taken  together 
"—""  """iyV— the  parties  who  were  partners  or  shareholders, 
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or  proprietors  of  the  said  bank,  when  the  foresaid  sums  were 
advanced,  and  when  the  said  debenture  or  deposit  notes,  and 
coupon  or  interest  notes,  were  subscribed,  granted  and  issued, 
or  represent  partners  or  Rhareholders,  or  proprietors  of  the 
said  Royal  Bank  of  Australia,  now  deceased,  who  were  part- 
ners or  shareholders,  or  proprietors  thereof,  at  the  time  the 
said  sums  were  advanced,  and  when  the  said  debenture  or 
deposit- notes,  and  coupon  or  interest  notes,  were  granted,  sub- 
scribed and  issued,  in  manner  above  staled,  are  liable,  jointly 
and  severally,  or  jointly  or  severally,  in  payment  to  the  pur- 
suers of  thu  several  sums  of  money  above  mentioned  and  after 
concluded  for,  with  interest  as  after  specified  :  That  these 
parties  are  subject  by  the  law  of  England  to  such  liability : 
That  the  defenders  arc  SOch  of  these  parties  as  are  subject  to 
the  jurisdiction  of  our  Lords  of  Council  and  Session  by  being 
resident  in  Scotland,  or  owners  of  heritable  property  there,  or 
otherwise,  and  are  also  liable,  as  aforesaid,  by  the  law  of  Scot- 
land, in  payment  to  the  pursuers  of  the  said  several  sums  of 
money,  and  interest  thereof — viz."  Ac. 
The  summons  concluded  to  have  it  found  that  the  deben- 
tures and  coupons  held  by  the  pursuers  were — 
"  valid,  legal,  and  binding  documents  or  vouchers  of  debt 
against  the  defenders,  for  thu  respective  sums  contained  In 
them,  and  that  the  defenders  are  liable,  conjunctly  and  seve- 
rally, or  conjunctly  or  severally,  or  otherwise,  as  may  be  de- 
termined In  tbi'  course  of  the  process,  for  the  said  respective 
sums,  with  Interest."  And  further,  the  defenders  should  he 
decerned,  "conjunctly  and  severally,  or  conjunctly  or  severally, 
or  in  such  other  way  or  manner  as  may  be  determined  in  the 
course  of  the  process,  to  make  payment  to  the  pursuers"  of  the 
same,  the  term  of  payment  being  always  first  come  and  bygone. 

The  debentures  founded  on  by  the  pursuers  were  docu- 
ments subscribed  by  certain  of  the  directors  of  the  Royal 
Bank  of  Australia,  by  which  the  subscribers  promised 
payment  to  "  George  Henry  Wray  or  bearer,"  on  a  day 
specified,  of  a  sum  specified,  "  for  value  received  on  ac- 
count of  the  company,  for  themselves,"  and.  the  other 
shareholders,  jointly  and  severally.  The  coupons  were 
notes  attached  to  each  of  these  debentures,  for  payment 
of  the  interest  on  the  sum  therein  contained,  periodically, 
during  their  currency. 

Defences  were  lodged  for  David  Ewan  and  others,  and 
separate  defences  for  others  of  the  defenders. 

David  Ewan  and  others  objected,  that  the  action  was 
one  against  the  members  of  a  copartnery  for  an  alleged 
company  debt.  But,  on  the  one  hand,  by  the  law  of 
Scotland,  such  action  could  not  bo  brought  against 
the  partners  individually  until  the  debt  had  first  been 
constituted  against  the  company,  which  had  not  been 
done.  If,  on  the  other  hand,  it  was  said  this  was 
an  action  of  constitution  of  the  debt,  it  was  indis- 
pensable that  the  company,  and  the  whole  partners,  in- 
stead of  only  a  certain  number,  as  in  the  present  case, 
should  be  made  parties  to  the  cause.  And  they  pleaded 
in  limine — 1.  The  action  was  incompetent,  in  respect 
the  debt  had  not  been  constituted  against  the  company. 
2.  It  was  farther  incompetent,  in  respect  all  parties  in- 
terested were  not  called.  5.  It  was  not  laid  with  suffi- 
cient distinctness  or  precision  with  reference  to  the 
grounds  of  alleged  liability  against  the  defenders. 

The  pursuers  answered — The  action  was  not  for  a 
company  debt.  On  the  contrary,  the  foundation  of  it 
was,  that  each  person  who  was  a  partner  of  the  company 
at  the  time  of  the  transactions  libelled,  did  himself  be- 
come individually  liable  to  the  pursuers,  and  that  such 
was  the  law  of  England,  the  domicile  of  the  company 
and  the  transaction. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Sustains  the  first,  ireond,  and  fifth  defences  ;  and,  in  respect 
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b  we  substantially  raped 

..., _„__  for  the  parties  fallowing     _... 

"  all  of  whom  agreed  to  take  Judgment  upon  the  discussion 
between  the  pursuers  and  the  said  David  Ewan  and  others, 
dismisses  the  action  as  against  the  whole  of  said  defenders, 
and  decerns :  Findsexpenses  due;  appoints  an  account,"  to. 
"  Note. — 1.  The  Lord  Ordinary  cannot  read  the  summons 
In  this  case  otherwise  than  asa  summons  against  individual 

Jartners,  for  what  is  fundamentally  alleged  to  bo  a  company 
eb t.  Id  the  first  branch  of  the  summons,  the  loan  of  £85,000 
Is  expressly  mid  to  have  been  proposed  and  transacted  as  a 
loan  to,  and  the  money  accordingly  paid  orer  'and  duly  re- 
ceived by.  the  Boyal  Biink  of  Australia,'  and  '  duly  entered  in, 
and  passed  through  their  hooka.'  Still  more  expressly,  In  the 
second  branch,  is  it  Bet  forth,  that '  there  was  advanced,  or  paid 
on  loan  by  the  pursuers  to  the  taid Royal  Bank  uf  Australia,'  by 
the  medium  or  hands  of  Robert  Allan,  stockbroker  in  Edin- 
burgh, as  acting,  and  duly  authorized  and  empowered  to  act, 
for  them  in  the  matter,  the  sum  of  £30,000 ;— and  that  the  de- 
benture or  deposit  notes 'delivered  to  the  pursuers  in  return 
for  said  £30,000,  were  duly  subscribed,  granted  and  issued,  by 
the  Royal  Bank  of  Australia,' — the  relative  coupon  or  inten-st 
notes  being  in  like  manner  stated  to  hare  been  'delivered 
and  handed  over  to  the  pursuers  by  the  taid  Royal  Bank  of 
Australia,  or  the  said  Robert  Allan,  acting,  and  authorised  and 
empowered  at  aforesaid?  i.  I.  for  and  by  the  said  bank  ; — while, 
'  in  further1  cover  and  security  of  said  advance,'  there  are  said 
to  have  been  handed  over  other  '  debenture  or  deposit  notes 
of  ihr.  taid  Royal  Bank  of  Aus&alia,  amounting  to  the  sum,  in 
all,  of  £7200,  with  relative  coupon  or  interest  notes.' .  Finally, 
In  branch  third,  the  pursuers  etato  themselves  to  have  '  oner- 
ously acquired'  still  farther  '  debenture  or  deposit  notes  of  tht 
taid  Royal  Bank  of  Australia,  to  the  amount  of  £26,000,  for  all 
of  which  full  value  was  paid  to  and  received  by  the  Royal  Bank 
of  Australia,  the  sums  contained  in  the  said  notes  respectively 
having  been  borrowed  and  received  by  tht  taid  Bank  from  the 
parties  to  whom  they  and  their  agents  Iraucd  the  same ;' — 
and  from  this  It  Is  accordingly  deduced,  (at  least  as  to  this 
third  branch), '  that  the  partners  or  shareholders,  or  proprietors 
of  the  said  Boyal  Bank  of  Australia,  are  liable  in  payment  of 
the  said  snmx,  to  which  the  pursuers  have  now  right, 

"Such  being  the  main  ground  of  narrative,  it  is  not  easy  to 
He  bow  the  individual  defenders  are  to  be  reached  unless 
through  the  sides  of  the  company,  as  the  primary  debtor.  And, 
In  that  case,  the  authorities,  Rtid  and  M-Call,  i\ih  June  1814, 
Mactarxtk,  3d  February  1821,  (which  had  both  of  them  reference 
to  foreign  companies),  with  various  others  of  the  same  class, 
would  seem  to  be  of  direct  application. 

"  But  the  pursuers  repudiate  all  intention,  under  the  present 
summons,  to  deal  with  the  debt  pursued  for,  at  a  company  debt, 
and  Insist  tbat  It  is  not  necessary  to  constitute  the  same  in 
the  first  Instance  against  the  company,  in  order  to  support  Its 
conclusions  against  the  defenders,  who  are  (for  the  present  at 
least)  only  proceeded  against  as  Wing  directly  liable  in  their 
own  proper  persons,  qua  individual  partner*.  Thej  contend 
that  the  documents  libelled  are  granted  in  surh  terms  and 
form,  as  to  be  sufficient,  of  themselves,  to  reach  all  'who  were 
partners  or  shareholders,  or  proprietors  of  the  said  bank,  when 
the  foresaid  sums  were  advanced,  and  when  the  said  debenture 
or  deposit  notes,  and  coupon  or  interest  notes,  were  subscribed, 
granted  and  issued,' — and  this  even  although  the  debt  should 
never  be  constituted,  or  should  even  be  incapable  of  constitu- 
tion, as  a  proper  company  obligation.  In  this  view,  they  refer 
to  the  manner  In  which  the  debenture  or  deposit  notes,  &c, 
are  set  forth  under  the  first  branch  of  the  summons, — which 
form  of  recital,  they  say,  was  meant  (whatever  accidental 
variance  of  expression  may  elsewhere  hare  crept  in)  to  be  in 
tcrminis  adopted  and  repeated  in  all  the  after  branches.  The 
passage  to  which  reference  is  expressly  made  in  this  sense,  is, 
that  where  it  is  averred  ■  that  the  debenture  or  deposit-notes 
were  duly  subscribed,  granted  and  issued,  at  the  office  or  banking 
house  In  London  where  the  hutinett  of  the  taid  Royal  Bank  of 
Australia  was  carried  on  by  parties  directors  at  the  timt  of  the 
k  of  Auttrelia,  and  the  said  parties  directors 
jeby  bound  themselves,  and  the  other  sharehol- 


iny,  jointly  and  severally.'  But,  lit,  If  i 
Jie  directors  acted  within  their  powers  ui 
is  thin  but  another  mode  of  alleging  a  com- 


ment, within  the  four  comers  of  the  summons,  to  tba  anew 
that  they  had  the  mandate  or  authority  of  the  partners  for  what 
they  did,  or  tbat  the  partners  afterwards  homologated  and 
adopted  their  proceeding, or  in  any  other  way  explanatory  bo*, 
or  why,  the  partners  are  to  be  held  individually  answerable 
for  the  proceeding  of  the  directors:— In  the  absence  of  all 
which,  the  summons,  in  this  view  of  the  case,  is,  in  the  una 
place,  wholly  without  the  necessary  recital  of  fact  to  support 
a  conclusion  of  liability  against  the  partners;  anil,  in  the  next 

Elace,  is  open  to  the  remaib,  tbat  each  partner  could  only  be 
eld  liable  for  his  own  acts,  in  authorising  or  adopting  tat 
otherwise  Irregular  proceeding. 

"  a.  But  theu  it  is  said  to  bo  enough,  in  the  present  stage  of 
the  cause,  that  the  pursuers  should  sii — ■--•-■      '    i"'->  ■"-- 


I.  That  -the 


rally;'  and,  2-  "That  these  par- 
subject  by  the  law  of  England  to  such  liability;'  and  that 
It  must  be  left  an  til  a  later  stage  to  ascertain,  npon  the  merits, 
whether  these  allegations.  In  point  of  fact,  may  or  may  not  b> 
supported  by  evidence.  It  lain  this,  accordingly,  that  the  whole 

[ilausibility  of  the  pursuers'  argument  consists.  But  in  order  la 
et  the  defenders  into  it,  the  Lord  Ordinary  cannot  help  think- 
ing, that  the  summons,  as  at  present  laid,  is,  to  s*y  the  lead, 
much  too  vague  to  be  satisfactory ;  and  that  it  is  at  all  evens 
indispensable  that  the  pursuers  should  state,  more  precisely  aid 
specifically  than  they  nave  done,  both  their  proposition  ai  U 
what  the  Engliah  law  really  is,  and  the  grounds  of  fact  to  whka 
it  is  to  be  applied.  As  regards  the  last,  be  desiderates  snsst 
distinct  and  intelligible  statement  In  explanation  of  the  war 
and  manner  in  which— (if  it  be  not  through  the  umtwt  of 
copartnership,  or  as  in  a  proper  company  transaction  to  ta 
constituted  in  the  first  instance  against  the  company)— tie 
shareholders,  at  a  particular  date,  are  alleged  to  have  becosna 
mixed  up  with,  and  answerable  for,  the  acts  (other-wiie  appa- 
rently unauthorised  on  their  part)  of  certain  Individ  ml  direc- 
tors. As  regards  the  first,  again,  it  is  surely  notcttough  to  ear, 
that  the  English  law  holds  on*  or  other  at  three  things,  withogl 
saying  distinctly  which— vit  a  liability — 1.  ■  Jointly  ami  «- 
rally  ;— 2.  Or  jointly ;— 8.  Or  ttverally:  To  which  three  alterna- 
tives the  conclusions  oF  the  summons,  indeed,  add  a  foartn, 
under  the  words '  or  otherwise,' — which,  again,  1*  in  another 
place  expanded  into, '  or  in  such  other  way  or  manner  a*  may 
be  determined  In  the  course  of  the  process.*  The  ponders  de- 
clined, when  the  matter  was  put  to  them  by  the  Lord  Ordi- 
nary, either  to  state,  '  before  answer,'  bow  it  waa  they  would 
propose  to  state  this  case  for  English  opinion — or  wliat  was  lit 
precise  issue,  In  point  of  fact,  on  which  they  meant  to  rest 
their  allegation  of  English  law.  Since  they  insist  for  it,  of 
course  they  are  entitled  to  a  judgment  on  the  summons  ss  it 
stands.  But,  in  this  situation,  the  Lord  Ordinary  csuinot  noli 
their  averments,  aa  in  their  present  shape,  '  sufficiently  poiniud, 
and  clear,'  and  '  explicit,'  (Judicature  Act,  §  6  and  7) ;  sod 
must,  on  that  ground,  (in  addition  to  the  other  views  of  U» 
case),  sustain  the  objection  contained  in  the  defenders'  fifih 
preliminary  plea. 

"  4.  It  only  remains  to  add,  that,  to  a  certain  extent,  uw 
preliminary  defence,  so  Air  as  it  involved  the  contrary  allega- 
tions oF  parties  in  regard  to  the  English  law,  might  probably 
be  held  to  be  one  which  '  required  probation.'  Bnt  the  Lord 
Ordinary  has  thought  it  better  not  to  place  the  matter  on  tbst 

nund — the  allegation  as  to  foreign  law,  perhaps  making,  as 
i  here  usi  d,  more  properly  part  of  the  pursuers'  caae  on  tht 

The  pursuers  reclaimed,  and  pleaded — Admitting  Out 
this  was  to  be  held  an  action  for  a  company  debt,  tht 
defenders'  1  at  and  2d  pleas  must  of  necessity  be  repelled, 
for  the  company  could  be  called  only  in  the  courts  of 
England,  and,  by  the  law  of  England,  there  was  no  lia- 
bility in  the  company  apart  from  the  individual  partners, 
so  that  it  was  impossible  to  constitute  a  debt  against  the 
company.  The  pursuers  had  done  all  they  could  by  call- 
ing all  the  shareholders  to  be  found  within  the  jurisdic- 
tion of  the  Court  of  Session. 

The  Court,  on  6th  June  1850,  pronounced  the  Mew- 
ing interlocutor: — 

"Becal  the  Lord  Ordinary's  interlocutor  submitted  to  rarity 
in  hoe  ttutu,  and,  before  farther  answer,  ordain  the  norsoaa  t* 
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cordon  of  the  fint  and  Hamd  defence*  for  David  Ewan." 

A  case  was  prepared  and  approved  of  by  the  Court. 
The  answers  returned  by  English  counsel  to  the  first  two 
tod  leading  queries,  were  as  follows: — 

"1.  We  are  of  opinion  thiit  an  action  at  law  or  suit  in  equity 
ceroid  not  be  Instituted  in  the  courts  of  England  against  the 
^nnipany,  by  the  name  and  style  of  The  Royal  Bank  of  Aus- 
tralia- It  is  a  well  established  rule,  that,  excepting  in  the 
rise*  of  corporations,  or  of  companies  against  whom  the  mode 
if  proceeding  ia  regulated  by  some  statute  or  charter,  It  is 
accessary,  for  the  purpose  of  enforcing  payment  of  auy  debt 
illretd  to  be  due  from  any  company,  to  institute  the  action 
■igainst  the  members  thereof  by  their  proper  christian  and 
riniimcs,  and  tbe  form  may  be  by  an  action  of  debt,  or  on 
promises. 

"  2.  We  are  of  opinion  that  tbe  liability  for  company  debts 
Is  a  liability  against  tbe  partners  only,  and  that  the  partner- 
ship is  not  a  body  existing  Independently  of  tbe  persons  who 
institute  it,  nor  is  the  partnership  liable,  as  such,  to  be  sued 
br  company  debts  under  the  company  name  or  otherwise." 

Tbe  Court,  on  8th  March  1821,  pronounced  the  fa-l- 
owing interlocutor: — 

"  Having  resumed  a  inside  ration  of  this  cause,  with  the  opt- 
lion  of  English  counsel  on  the  case  submitted  to  them, — in  con. 
equcneo  of  that  opinion,  recal  the  interlocutor  of  the  Lord 
Irdinary  submitted  to  review,  absolutely  :  Repel  the  preliml- 
iary  defences  sustained  by  tbe  Lord  Ordinary,  and  remit  to 
lie  Lordship  to  proceed  in  the  cause  M  may  be  just;  reserving 
ha  pursuers'  claim  for  expense* " 

On  the  case  returning  to  the  Outer-House,  the  def- 
enders moved  the  Lord  Ordinary  to  be  allowed  to  amend 
;beir  defences  by  adding  thereto  as  follows.: — 
"  Paoposan  Addition  to  Snmmm:, 
"  Since  the  institution  of  the  action,  proceedings  have  been 
alien  in  England,  the  domicile  of  the  company,  under  the 
kcts  for  winding  up  of  joint  stock  companies,  11th  and  12th 
rici  c  4S,  and  12th  and  ISth  Vict  c.  108,  under  which  there 
as  been  appointed  an  official  manager  who  represents  the 
ompany,  in  whom  all  its  rights,  assets  and  property,  is  vested, 
nd  who  liae  in  his  possession  the  whole  books  and  writs  of 
lie  company,  and  agnlnst  whom,  a*  representing  the  company, 
roceedings  may  bo  taken. 

"The  Brat  of  these  statutes  provides  (J  60),  'That  all  actions, 
litis,  and  proceedings  at  law  or  in  equity,  to  be  commenced 
c  instituted,  by  any  persons,  whether  contributories  of  such 
inipuny  or  otherwise,  against  such  company,  or  any  person 
ul>  authorised  to  be  sued  as  the  nominal  defendant  on  behalf 
*  the  siime,  shall  and  lawfully  may  be  commenced,  instituted 
id  prosecuted,  against  the  official  manager  of  such  company, 
>)■  such  stylo  and  designation  as  aforesaid),  as  the  nominal 
jfiiidant  for  and  on  behalf  of  such  company,  and  that  whether 
iere  be  ono  or  more  such  official  manager  or  not'  It  also 
ovidea  aa  follows,  (6  73  )— '  And  be  it  enacted,  that  after  the 
st  appointment  of  an  official  manager,  no  creditor  or  other 
■reoii  shall,  except  so  far  a*  the  Master  shall  permit,  have 
>wer  to  commence  or  to  proceed  with  any  action  against  the 
ficial  manager  or  against  the  company,  or  any  other  person 
presenting  the  same,  or  who  is  sued  as  a  contiibutoiy  thereof, 
itil  after  proof,  or  exhibiting  or  making  auch  proof  as  he  may 
;  able,  of  bis  debt  or  demand  before  tbe  Master,  as  hereinafter 
cntioned;  and  it  shall  be  lawful  forany  judge  of  the  Courtin 
liich  such  action  shall  be  pending,  upon  summons  taken  out 
fore  liim  for  that  purpose,  to  order  that  all  further  proceed- 
S*  in  such  action  shall  be  stayed  until  after  such  proof  shall 
ive  been  made  or  rxliiblted  before  the  Master.' 
"  Before  the  application  for  winding  up  the  company  was 
ade,  proceedings  might  have  been  instituted  in  England,  as 
pears  from  the  opinion  of  the  English  counsel  consulted  in 
<i  case,  against  the  whole  partners  of  tbe  company,  whether 
iideut  in  England  or  Scotland. 

"  Pbopossd  Additiok  al  Plus  in  Law. 
"  1.  There  being  now  in  England  a  representative  of  the 
mpanj  under  the  Winding-up  Acta,  against  whom,  as  repro- 
a  ting  the .-■*  —  -   — .,__,   ..... 1: 


be  directed,  the  present  action  cannot  or  ought  not  to  be  pro> 
ceeded  with,  and  the  pursuers  are  bound  to  institute  proceed- 
ings in  England,  the  proper  /arum  of  the  company.  2.  The 
present  action  must  be  slated,  in  terms  of  the  73d  section  of  the 
act  of  11th  and  12th  Vict,  o.  46,  until  tbe  pursuers  shall  hare 
proved  their  alleged  debt  or  demand,  or  exhibited,  or  made 
such  proof  as  they  may  be  able  before  the  Master.  8.  As  pro. 
ceedinga  might  have  been  competently  instituted  In  England, 
the  domicile  of  the  company,  againat  tbe  whole  or  some  of  the 
partners  of  the  company,  oven  before  the  company  came  under 
the  operation  of  the  Winding-up  Acta,  and  as  the  proper /onm 
for  trial  of  such  questions  is  England,  the  present  action  was 
either  Incompetent,  or  at  least  inexpedient  and  inequitable  aa 
against  the  defenders,  and  the  defenders  cannot  or  ought  not 
to  be  called  upon  to  answer  to  claims  thus  made  against  them, 
at  least  in  hoe  statu." 

The  Lord  Ordinary  made  "  avizandum  with  the  pro- 
posed amendments  of  the  defences,  and  whole  cause,  to 
the  Court." 

The  Court  allowed  the  minute  of  amendment  to  be 
received  in  addition  to  the  defences. 

Thereafter,  counsel  having  been  heard,  12th  July 
1861,— 

Lard  Juries.  General — We  have  taken  time  to  look  into  the 
statutes  referred  to ;  and  having  done  so,  I  conceive  that  this 
is  a  case  which  calls  on  us  to  eist  procedure  here  for  the  pre- 
sent The  argument  is,  that  the  Winding-up  Acts  are  not 
applicable  to  Scotland,  except  in  those  particular  points  in 
which  it  Is  provided  they  shall  be;  and  I  am  clearly  of  opi. 
nion,  that  In  their  general  nature  thi-y  are  not  But  when  I 
look  to  the  act  11  and  12  Vict.  c.  45, 1  find  matters  provided 
for  which  render  it  next  to  impossible  for  us  to  take  on  our- 
selves the  decision  of  the  matters  brought  before  its,  apart 
from  the  proceedings  in  England.  By  §  20  it  Is  provided,  that 
aa  soon  aa  the  proceedings  are  begun,  all  books,  &c.  shall  be 
made  over  and  put  into  the  hands  of  certain  persons  mana- 
ging, with  whom  they  are  placed  as  materials  for  winding  up. 
Now,  that  is  a  difficulty  in  regard  to  any  attempt  to  go  on 
here;  the  whole  documents  necessary  to  a  proper  investigation 
at  these  claims,  are  under  the  custody  and  control  of  this  party 
in  England, — always  keeping  In  view  that  thia  is  an  English 
company,  having  their  place  of  business  in  England, — so  that 
of  the  competency  of  bringing  it  under  this  act,  there  can  be 
no  doubt.  In  tact,  these  proceedings  are  going  on  In  England 
now.  It  is  said  we  do  not  know  bow  far  they  have  gone  ;  but 
that  may  easily  be  learned  In  London.  Theu,  also,  there  ia 
5  78,  which  seems  to  me  the  moat  material  clause  of  all.  I  sup- 
pose claims  such  aa  the  present  will  be  the  things  first  taken 
Into  consideration.  In  such  a  case,  can  anything  more  inconve- 
nient, or  more  opposed  to  the  true  interests  of  the  parties,  be 
conceived,  than  that  we  should  discuss  these  questions  here ; 
for  In  all  probability,  before  any  thing  could  be  done,  we  should 
require  to  get  information  from  that  very  quarter.  I  am 
therefore  of  opinion,  that  thongh  tbe  Winding-up  Act  is  not 
in  its  general  nature  applicable  to  Scotland,  yet  we  are  bound 
to  consider  it  in  this  case;  and  as  it  was  raised  since  these 
proceedings  were  begun  in  England,  wu  should  pause  for  the 

Lord  Fullerton. — I  agree  with  your  Lordship  in  the  propriety 
of  the  course  just  suggested.  It  seems  the  most  proper  and 
expedient,  in  the  very  particular  circumstances  of  this  rase. 

The  Lord  Ordinary  had  dismissed  the  action  mainly  on  the 
ground  taken  in  defence,  that  the  action  could  not  be  sustained 
against  the  individual  partners  of  this  English  company,  for  a 
company  debt,  while  there  had  been  no  judgment  obtained  by 
tbe  pursuers  against  the  company  itself. 

We  altered  that  judgment,  and  repelled  tbe  defences  on 
which  It  rested,  aa  we  were  compelled  to  do  by  the  opinion 
of  tbe  English  counsel.  That  opinion  satisfied  us,  that  by  the 
law  of  tbe  place  of  the  contract,  a  judgment  against  tbe  com- 
pany, as  represented  by  all  ita  inembeis,  however  necessary  it 
might  be  for  the  attachment  of  the  proper  company  effects, 
was  not  necessary  as  the  condition  of  a  creditor  proceeding  for 
a  company  debt  against  the  individual  partners. 

We  nave  held,  then,  that  the  action  is  well  brought  against 
these  defenders,  and  must  receive  effect  if  tbe  pursut-ns  are 
successful  on  the  merits.  But  those  merits,  and  tbe  grounds 
on  which  they  are  disputed,  raise  questions  exclusively  of  Sag- 
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Huh  law.  Though  judgment  against  the  com  pun;  la  not  the 
condition  of  action  lying  against  the  individual  partner!,  still 
as  the  debts  claimed  in  the  action  are  libelled  aa  company 
debts,  it  is  only  through  the  medium  of  their  being  found  debt! 
validly  contracted  by  the  company,  that  judgment  for  them 
can  be  given  against  the  defenders.  And  the  company  being 
an  English  company,  and  the  whole  tiansactiona  localised  in 
that  country,  we  could  not  advance  a  step  in  the  determina- 
tion of  the  validity  of  these  claims  and  defences,  except  under 
the  guidance  of  authority  on  the  law  of  England. 

Now,  sneli  being  the  case,  we  cannot  shut  our  eyes  to  the 
fact,  that  there  Is  at  this  moment  a  procedure  instituted  In 
England,  by  the  authority  of  express  statute,  for  the  very  pur- 
pose of  winding  up  the  affairs  of  this  company,  with  all  the 
machinery  necessary  for  investigating  the  validity  of  all  the 
claims  to  which  it  may  be  liable. 

I  do  not  find  it  necessary  to  give  any  opinion  on  the  obli- 
gatory effect  of  that  statute  in  regard  to  proceedings  In  this 
country.  I  think  that  is  a  point  by  no  means  free  from  doubt. 
But  I  have  no  doubt  whatever  of  the  expediency,  almost 
amounting  to  necessity,  of  staying,  in  the  meantime,  procedure 
here,  until  we  are  more  perfectly  informed  of  the  state  of  the 
investigations  in  England  under  the  Winding-up  Act  I  think 
we  have  been  told  that  the  present  pursuers  are  not  applicant* 
in  England  iu  the  procedure  taken  In  virtue  of  that  act  But 
I  am  by  do  means  sure  that,  Assuming,  ns  they  do  In  this  ac- 
tion, the  validity  of  these  debts  as  company  debts,  we  may  not 
require  them  to  take  steps  in  that  procedure. — not,  indeed,  as 
the  condition  of  this  action  remaining  in  Court,  but  as  the 
condition  of  their  getting  judgment  But,  independently  of 
that  possibility,  there  is  yet  another  view  which  warrants  ns 
to  stay  the  procedure  in  this  action.  For  anything  known  to 
ns,  there  may  be, — I  think  it  likely  there  are, — many  claims 
involving  the  very  points  at  issue  before  ns  in  the  present 
action.  Now,  would  there  be  either  sense  or  propriety  in  our 
proceeding  to  adjudicate  points  of  English  law,  on  the  autho- 
rity of  English  counsel,  while  the  affairs  of  this  very  company 
are  under  a  statutory  management,  leading  to  the  authorita- 
tive determination  of  those  very  points  on  which  we  must  be 
informed  before  giving  judgment  ?  I  think  not, — and,  there- 
fore, that  we  are  not  only  justified,  but  called  upon,  to  stay  the 
procedure  at  present, — at  the  same  time  requiring  the  defen- 
ders to  give  in  some  precise  statement  of  the  investigations 
now  going  on  in  England  under  the  Winding-up  Act,  of  which 
at  present  we  are  but  imperfectly  informed. 

Lord  Cuninghamt. — I  am  also  nf  opinion,  that  to  sist  proce- 
dure at  present  is  the  only  course  we  can  follow,  cither  with 
reference  to  our  own  duty,  or  the  Interests  of  the  parties. 

Lord  Ivory. — I  hare  come  to  the  same  opinion.  The  diffi- 
culty from  the  drat  arose  from  the  different  conception  of  the 
contract  or  partnership,  entertained  in  England  and  Scotland. 
We  hold  that  a  debt  must  be  first  constituted  against  the 
company  before  proceeding  against  the  individuals ;  but  the 
Opinion  of  English  counsel  is  to  the  effect,  that  any  such  pro- 
ceeding in  England  is  impossible.  Proceedings  are  taken  in 
England  under  the  Winding-up  Acts  ;  but  the  creditor  comes 
here  with  bis  process  against  the  Scotch  debtor,  and  says  he 
Is  entitled  to  proceed  against  individuals,  and  to  Ignore  the 
Winding-up  Act, and  the  effects  of  it  In  England.  I  think,  as 
ban  been  proposed,  that  we  should  stay  the  proceedings  here, 
to  see  what  is  to  be  done  in  England, — how  the  general  estate 
is  to  be  dealt  with,— and  meantime  to  sist  procedure  hoc  statu. 

The  Court  pronounced  the  following  interlocutor: — 

"The  Lords  having  resumed  consideration  of  this  cause,  sist 
proceedings  therein  in  hoc  tiatu,  and  ordain  the  defenders  to 
lodge,  print,  and  box,  by  the  second  box-day  in  the  ensuing 
vacation,  ■  minute  stating  what  progress  has  been  made  in 
the  affairs  of  the  Royal  Bank  of  Australia  since  the  Joint  Stock 
Companies  Winding-up  Acts,  1848  and  1849,  were  applicable 
thereto." 

The  defenders  lodged  a  minute  stating,  inter  alia; — 

"  1.  On  1st  February  1860,  application  was  made  to  the  Lord 
Chancellor  by  James  Letts,  Edinburgh,  a  shareholder  of  the 
Royal  Bank  of  Australia,  to  have  the  company  brought  under 
the  operation  of  the  Winding-up  Acts,"  in  terms  of  S  G  of  11 
ami  J2  Vict  c.  46.  2.  On  29th  March  1850,  the  Vice-Chancel- 
lor ordered  "  that  the  said  Royal  Bank  of  Australia  be  abso- 
lutely dissolved  and  wound  up  as  from  this  day,"  and  referred 
to  the  Master  "  to  wind  up  the  affairs  of  the  said  bonk."    8. 


On  25th  April  1850,  the  Master,  in  terms  of  1 22  of  the  set, 
appointed  William  Charles  Wryghte  official  manager  of  the 
company.  "  4.  The  official  manager  thus  appointed.  In  terras 
of  §  29  of  11  and  12  Victoria,  became  vested  in  the  estate 
and  effects  of  the  conipuny,  and  be  entered  upon  and  assumed 
possession.  He  also,  in  terms  of  $  28.  obtained  the  possession 
and  custody  of  the  whole  books,  deeds,  instruments,  writings, 
and  papers  of  every  kind  belonging  to  the  company.  He  hu 
appointed  factors  for  managing  the  property  in  Australia,  who 
have  entered  upon,  and  ore  now  engaged  in  such  management 
He  has  collected  such  assets  as  he  was  able.  He  is  the  only 
party  authorised  and  empowered  to  realise  the  assets,  and  ap- 
ply them  in  extinction  of  the  debts  of  the  company,  and  be 
has  full  power  in  both  particulars.  6.  The  Master  thereafter 
proceeded,  in  terms  of  §  77,  to  settle  the  list  of  con  tributaries, 
which,  so  far  as  adjusted  up  to  the  present  time,  includes  the 
whole  defenders  iu  the  present  process.  7.  On  12th  April  1850, 
the  Master,  in  terms  of  £  72  of  11  and  12  Vict,  advertised  in 
the  London  Gazette,  that  all  parties  claiming  to  be  creditor! 
of  this  bank  ore  to  come  in  and  prove  their  debts  before  Bicb- 
ard  Richards, ....  and  until  they  shall  so  come  In,  they  will 
be  precluded  from  commencing  or  prosecuting  any  proceed. 
ings  for  recovery  of  their  debts."  8.  In  consequence  of  this 
advertisement,  various  claims  were  from  time  to  time  lodged. 
9.  Among  other  claims,  was  one  lodged  on  behalf  of  the  North 
British  Insurance  Company.  This  company  had  previously 
raised  an  action  la  this  Court  against  certain  alleged  share- 
holders of  the  company  in  Scotland,  or  representatives  of  aJ- 
leged  shareholders,  founding  on  certain  bonds  or  debentures, 
expressed  In  the  same  terms  as  those  upon  which  the  claim. 
in  the  present  case  are  rested.  They  also  applied  to  the  mana- 
ger to  have  tbelr  claim  admitted  as  a  debt  This  was  opposed 
by  the  official  manager  and  certain  shareholders.  The  cast 
was  fully  gone  Into,  and  evidence  led.  The  result  of  the  pro- 
ceeding was  a  judgment  disallowing  the  demand  as  a  debt, 
but  sdmittingit  as  a  claim.  The  effect  of  this  judgment  was 
to  lea  re  it  to  the  company,  if  so  advised,  to  institute  proceed- 
ings at  law  against  the  company  in  a  court  of  law  in  Eng- 
land, with  a  viuw,  if  successful  in  the  action  so  to  be  instituted, 
to  claim  in  the  proceedings  before  the  Master.  10.  The  insu- 
rance company  have  not  appealed  from  this  judgment,  nor 
have  tbey  proceeded  against  the  company  in  a  court  of  law 
in  England.  11.  Several  parties  iu  the  same  position  as  the 
North  British  Insurance  Company  have  made  application  to 
have  their  claims  upon  debentures  sustained,  and  have,  after 
discussion  before  the  Master,  agreed  to  take  the  same  order  si 
in  the  North  British  Insurance  Company's  case,  disallowing 
their  demands  as  debu,  and  allowing  them  at  claims." 
The  pursuers  lodged  answers  as  follows: — 
"  1,  2,  and  8.  Admitted.  4.  Admitted  that,  under  the  sta- 
tute, the  official  manager  Is  vested  with  the  estate  and  effects, 
and  books  and  writings  of  the  company,  but  only  so  far  at 
within  the  jurisdiction  of  the  Master  in  Chancery.  Quoaduttia 
not  admitted  ;  and  explained,  that  Scotland  is  specially  ex- 
cepted from  the  operation  of  the  statute,  and  that  the  Master 
has  refused  to  admit  any  debenture  debt,  sucb  as  that  now  in 
question,  until  proved  in  a  court  of  law.  6.  Admitted.  7, 8 
Admitted.  9.  Admitted,  except  the  statement,  that  the  Mas- 
ter left  It  to  the  North  British  Insurance  Company  to  institute 
proceedings  in  a  court  of  law  iu  England.  No  such  statement 
was  made  by  the  Muster.  He  simply  refused  to  recognise  the 
claim  of  the  North  British  Insurance  Company  as  a  debt,  or  to 
deal  with  it  as  such,  till  they  obtained  the  judgment  of  a  court 
of  taw  in  support  of  it.  He  did  not  say,  or  in  any  way  indi- 
cate, that  he  would  recognise  a  judgment  of  an  English  court 
of  law  only.  On  the  contrary,  he  would  rather  appear  to  havs 
contemplated  that  the  North  British  Insurance  Company  would 
proceed,  us  they  had  begun,  in  the  courts  of  law  In  Scotland, 
to  obtain  judgment  for  their  debt  against  the  shareholders 
resident  in  Scotland,  and  who  cannot  be  proceeded  against  la 
the  courts  in  England.  10.  Admitted,  but  explained, thattbs 
North  British  Insurance  Company  have  at  tLis  moment  an 
action  in  dependence  in  the  Court  of  Session  against  the  share- 
holders of  the  Royal  Bank  of  Australia  resident  in  Scotland. 
11.  Admitted  that  a  great  many  claims  have  been  lodged  in 
the  Master's  Office  by  debenture  holders,  bat  none  of  them 
hare  been  admitted  as  debts.  Quoad  ultra  not  admitted.  Va- 
rious debenture  holders  have  brought  actions  in  this  Cotut 
against  the  shareholders  resident  in  Scotland." 
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The  pursuers  pleaded — 
That  they  were  entitled  to  have  the  additional  defences  re- 
pelled. There  in  nothing  in  the  state-menta  contained  in  the 
defenders'  minute  to  difference  the  case  from  what  It  had  mi- 
ginally  been ;  and  the  argument  which  they  now  raited  was 
exactly  the  ume  as  that  prefixed  before  the  minute  was  ordered, 
awl,  indeed,  before  the  recal  of  the  Lord  Ordinary's  interlocu- 
tor. Of  the  additional  pleas,  the  firtt  (Imply  raised  the  very 
question  disponed  of  by  the  Court  by  the  interlocutor  of 
Sib  March  1861,  viz.  whether  it  was  Decenary  to  constitute 
the  debt  against  the  company  before  proceeding  against  the 
shareholders  in  Scotland.  It  had  been  decided  that  such 
mnititntion  wm  not  necessary.  The  plea,  therefore,  came 
too  late,  fur  It  could  not  be  said  that  it  was  one  newly  truer, 
ping,  inasmuch  as  the  Winding-up  Acta  had  passed  before 
the  interlocutor  of  8tb  March  1815  was  pronounced.  Then, 
■is  there  anything  In  the  fact,  that  an  application  had  been 
made  under  the  act  to  render  this  action  incompetent  t  The 
action  was  in  dependence  when  the  act  passed,  and  before  the 
application  was  made.  The  statute  provides  expressly,  §  56, 
that  it  shall  not  apply  to  actions  in  dependence;  and  §  127, 
that  It  shall  not  apply  to  Scotland.  The  itcond  additional 
defence  was  in  effect  the  same  as  the  first.  In  tbefiril  place, 
(he  statute  did  not  apply  to  Scotland, — and,  therefore,  the  pro- 
noon  that  no  action  was  to  proceed  until  a  claim  bad  been 
made  before  the  Master,  did  not  apply  here.  But  what  wan 
ik  state  of  the  case  f  The  plea  was,  that  the  pursuers  must 
claim  before  the  Master  before  doing  anything  else.  The 
North  British  Insurance  Co.  had  done  so,  and  the  decision  of 
tee  Hatter  was,  that  they  must  first  constitute  their  debt  The 
pursuers,  were  they  to  put  in  a  claim,  would  be  met  by  the 
use  objection.  Accordingly,  what  they  were  engaged  In 
no*,  was  simply  the  constitution  of  their  debt  as  required  by 
the  Master.  It  was  said  that  the  judgment  of  the  Master  in 
tbecaieofthe  North  British  Insurance  Co.  was  to  the  effect 
that  the  debt  mast  be  constituted  in  an  English  court ;  but 
inama  quite  a  mistake.  What  was  necessary  was,  that  the 
debt  should  be  constituted, — and,  at  common  law  In  England, 
tie  niode  of  constituting  a  debt  was  to  constitute  it  against 
the  partners.  If,  therefore,  the  argument  was,  that  it  was  ne- 
cessary to  proceed  under  thu  Winding-up  Acts,  the  answer  was, 
that,  to  claim  under  these  acts,  it  w  as  necessary  to  constitute 
the  debt,  which  was  what  the  pursuers  were  doing.  The 
ikrJ  defence  contained  on  the  face  of  it  merely  a  repetition  of 
the  plea  on  which  the  remit  was  made  to  English  counsel, 
and  which  was  subsequently  repelled  by  the  interlocutor  of 
8th  March  1851.  For  this  defence  bore,  that  the  debt  might 
hare  been  constituted  in  England  before  the  Winding-up  Acta 
came  into  operation.  If  so,  the  passing  of  those  acts  could 
make  no  difference  in  the  position  of  parties  ;  and  the  consti- 
tution of  the  debt  having  been  found  unnecessary  before  the 
acts  were  passed,  could  not  be  necessary  now. 

The  defenders  anmuereil — 
The  Court  was  not  asked  to  go  back  upon  any  interlocutors 
formerly  pronounced,  and  the  distinction  was  clear  between 
■list  was  originally  pleaded,  and  what  was  pleaded  now.  The 
defenders'  original  plea  was,  that  the  action  was  incompetent 
In  respect  the  debt  had  not  been  constituted  against  the  com- 
pany. The  answer  was,  that  such  constitution  was  impossible; 
and  it  appearing,  from  the  opinion  of  English  counsel,  that  this 
statement  was  correct,  the  defence  was  repelled.  The  Court 
held  that  the  pursuers  were  not  bound  to  do  what  was  Impos- 
abie.  But  had  constitution  been  possible,  the  defence  must 
bare  been  sustained.  But,  then,  a  change  took  place.  An  ap- 
plication was  mad  o  under  the  statutes — a  person  was  appointed 
to  represent  the  company — the  whole  company  matters  were 
■objected  to  statutory  administration  In  England — and  the 
plea  of  the  defenders  was,  not  that  this  action  should  be  put 
°nt  of  Court,  but  simply  that  it  should  be  sisted  until  the 
ianie  of  the  proceedings  In  England.  This  plea  had  been  so 
'«  stwtained,  that  the  Court  bad  pieced  procedure  until  it 
•honlrt  be  ascertained  what  was  exactly  the  position  of  mat- 
tin  in  England,— and  all  tbe  defenders  now  asked  was,  that 
the  dst  ahnuld  be  continued.  Now,  by  §  73,  it  was  expressly 
provided,  that  do  action  was  to  proceed  until  the  creditor  had 
claimed  before  the  Matter.  The  pursuers  had  not  so  claimed, 
but  they  founded,  la  answer,  on  §§  5  '.and  127.  It  was  not 
"omitted  that  either  of  these  clauses  met  the  defenders'  argu- 
ment.   But,  then,  It  was  said  the  pursuer  could  not  claim  till 


their  debt  was  constituted,  and  that  they  were  constituting  it. 
But  It  was  clear  that  the  only  constitution  which  the  Master 
could  look  at,  was  by  an  action,  in  an  English  court,  against 
the  official  manager,  in  terms  of  the  statute.  The  point 
was,  to  ascertain  the  validity  of  the  debt  as  against  the  com- 
pany. And  how  could  this  be  ascertained  here  r  The  contract 
was  an  English  contract,  and  all  the  Court  contd  do  would  be 
to  decide  according  to  the  opinions  of  English  lawyers.  Bnt 
the  defenders  did  not  go  into  the  question,  whether  or  not  the 
provision  of  §  78  was  Imperative  on  tbe  Courts  of  Scotland, 
All  that  was  maintained  was,  that  it  being  within  tbe  discre- 
tion of  the  Court  to  sist  proceedings  until  the  debt  was  con- 
Stuted  in  England,  which  could  now  be  done,  the  Court 
oitld  so  sist.  The  books  and  whole  estate  were  in  the  hands 
of  the  judicial  manager ;  he  was  the  party  specially  appointed 
by  the  legislature  to  sue  and  be  sued  ; — and  the  hardship  of 
proceeding  against  the  individual  defenders,  until  all  claim 
against  the  companyhad  been  exhausted,  was  obvious. — Thorn. 
son  v  Universal  Salvage  Co.,  8  Welsby's  Eichcq.  Kep.  810. 
Presoot  v.  Radow,  1  Lowndes,  640.  Maxwell  v.  Pollocks,  2  B. 
Ben.  p.  640. 

Lord  Juiliu-Qcneral — I  roust  say  that  It  seems  to  me  to 
be  our  duty  to  go  no  futtber  In  this  case  at  present.  The 
view  I  took  when  the  case  was  formerly  before  us,  was,  that 
If  it  could  be  shewn  that  this  party  could  get  no  redress  in 
England,  there  was  no  reason  why  he  should  be  stopped  here. 
But  now  we  find  that  the  whole  estate,  and  the  claims  upon 
It,  are  subjected  to  a  tribunal  specially  appointed  by  the  legis- 
lature for  this  purpose.  That  being  the  position  of  matters,  I 
just  say  that  an  application  most  be  made  under  this  act,- — 
and  till  such  an  application  is  made,  we  can  do  nothing. 

Lord  Ftdkrton. — The  additional  pleas  in  law  being  now  re- 
gularly before  us,  and  the  pursuers  demanding  judgment  on 
those  pleas,  it  is  necessary  they  should  be  disposed  of. 

And  it  will  at  once  be  observed,  that  that  which  is  second  iu 
order,  is  truly  the  leading  or  prejudicial  one,  because  it  maintains 
the  absolute  necessity  of  sisting  the  whole  proceedings  until 
the  conditions  of  §  73  of  the  Winding-up  Act  of  11  and  13 
Victoria  shall  have  been  complied  with. 

I  say  nothing  on  tbe  first  plea,  but  this,  that  I  am  as  yet  not 
quite  satisfied  of  its  soundness.  But  if  the  ucond  plea  he  good, 
we  are  barred,  at  least  in  hoc  tlulu,  from  enquiring  whether  that 
first  plea  be  good  or  not ;  the  process  must  be  sisted. 

And,  on  looking  at  the  statute,  I  am  clearly  of  opinion,  with 
your  Lordship,  that  we  have  no  alternative,  but  must  give  effect 
to  6  73  of  the  statute. 

Not  that  I  think  that  the  atatute  extends  to  Scotland  as  a 
direct  act  of  legislation.  It  clearly  does  not.  But,  then,  there 
is  as  little  doubt  that  it  la  a  valid  act  of  legislation  in  relation 
to  an  English  contract  of  copartner]' ;  and  as  tbe  pursuers 
claim  against  these  individual  defenders  solely  through  the  me- 
dium of  that  English  contract,  they  must  be  bound  by  the  con- 
ditions attached  to  it  by  the  law  of  the  domicile  of  the  contract. 
Then,  if  an  English  statute  be  passed  declaring  that  no  partners 
of  a  joint  stuck  company  should  be  personally  or  individually 
liable  bey  one!  certain  limits,  or  should  not  be  liableat  all,  it  cannot 
surely  be  doubted,  that  we  should  be  bound  to  give  effect  tu 
those  provisions,  not  because  the  statute  was  anything  but  an 
English  statute,  but  that,  being  an  English  statute,  it  regulated 
or  limited  the  liabilities  of  the  individual  partners,  and  that, 
consequently,  we,  iu  determining  the  rights  of  parties,  necessarily 
and  exclusively  founding  on  the  terms  of  the  English  contract 
of  copartnery  ss  agaiust  the  individual  defenders,  would  be  bound 
to  expound  the  law  of  that  contract  according  to  the  law  of  the 
country  in  which  it  had  its  local  existence. 

Now,  here,  in  the  same  way,  a  statute,  no  doubt  properly 
English,  lays  down  certain  conditions  as  indispensable  to  the 
prosecution  of  any  action  by  creditors  against  cuntributories— 
ie.  persons  in  the  situation  of  the  defenders.  The  pursuers  do, 
and  must  found  on  the  English  contract, — they  have  no  other 
foundation  fur  their  case,— consequently,  they  must  be  affected 
by  the  conditions  validly  attached  to  the  contract  by  the  lalnei 
contractus.  I  think,  then,  we  must  give  effect  to  f  73,  which 
is  quite  clear  and  imperative- 
No  doubt  there  are  words  in  the  58th  section,  which,  if  taken 
separate  from  the  introductory  part  of  the  clause,  would  seem 
to  lead  to  a  different  conclusion.  The  58  tli  section  provides,  tin  t 
nothing  in  this  act  contained,  nor  any  petition  or  order  under 
the  same,  shall  dimiuish  the  rights  of  creditors,  4c.,  nor  "shall 
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alter  or  affect  action*,  suits,  or  other  proceeding*  pending  at  the 
dare  of  such  petition."  But,  then,  the  whole  direction*  of  thin 
clause  are  qualified  by  the  introductory  words,  "except  a*  li  by 
this  act  expressly  provided."  And  then  »  Sod,  in  §  73,  the 
express  provision*  already  referred  to,  "  that  after  the  first 

appointment  of  an  official  manager,"  &c — (read*.) 

Here  the  words  "  commence  or  pn.ceed"  seem  to  me  quite  con- 
clusive, that  no  action  against  a  contributory  can  proceed  until 
after  proof,  &c,  before  the  Master.  That  ia  now  the  condition 
of  the  enforcement  of  liability  against  the  individual  partners, 
by  the  law  .of  the  domicile  of  the  contract,  and  it  must  receive 
effect.  The  word*  of  the  schedule  are  equally  conclusive  aa  to 
the  meaning  of  §  73.  It  is  in  the  following  terms  : — "  Notice 
is  hereby  given,"  &c — (reads. ) 

It  may  be  true  that  that  order  is  not  directly  binding  on 
Scottish  parties.  But  aa  to  Scottish  parties  suing  other  Scottish 
parties  on  an  English  contract,  it  becomes  binding  on  us,  who 
are  called  upon  to  expound  and  enforce  the  English  contract 
only  according  to  its  own  peculiar  lex  loci. 

Lord  Oaninghame — While  I  assent  generally  to  the  views  ex- 
pressed by  Lord  Fullerton,  I  am  unable  to  come  to  a  different 
conclusion  from  that  of  your  Lordship,  that  farther  procedure 
In  tills  cause  must  be  si  a  ted  till  the  claims  at  issue  are  reported 
to  the  Master  in  Chancery,  under  the  Winding-up  Act,  and  hi* 
directions  received  thereon.  I  see  from  my  notes  when  the  case 
was  last  before  us.  that  this  was  my  opinion  then;  and  I  am 
confirmed  in  it  by  the  short  discussion  of  to-day.  When  tiie 
present  case  first  came  into  Court  in  IMS,  no  application  had 
been  made  to  the  Master  in  Chancery,  on  the  part  of  the  credi- 
.  tors  or  partners  of  the  Australian  Bank,  under  the  Winding  up 
Act  as  to  English  joint  stock  companies.  But  such  application 
was  made  in  April  1850,  and  is  now  in  progress  in  England.  In 
these  circumstances,  the  73d  clause  of  the  Winding-up  Act  of 
1148,  applies  distinctly  to  the  esse.  It  provides,  according  to 
my  construction,—- Iff,  That  after  the  firat  appointment  of  an 
official  manager,  no  action  shall  be  commenced  against  him,  or 
against  the  company,  or  any  other  person  sued  as  a  contributory 
thereof,  until  alter  exhibiting  hit  proof  before  the  Master :  And 
2d,  That  it  shall  be  lawful  to  the  judge  of  the  court  in  which  any 
action  shall  be  pending,  (at  whatever  period  brought),  to  order 
that  all  farther  proceedings  shall  be  stayed  until  alter  proof  shall 
be  exhibited  before  the  Master. 

A*  I  read  that  clause,  the  first  of  these  provision*  applies  to 
the  case  where  no  action  haa  been  commenced  prior  to  the  pro- 
ceeding* before  the  Master,  which  Is  inapplicable  here.  But  I 
conceive  that  the  second  branch  of  the  clause  regulate*  the  pro- 
cedure in  action*  pending  in  courts  of  law  before  the  application 
for  winding  up.  At  the  same  lime,  there  may  be  some  doubt 
as  to  this,  as  it  is  enacted  by  a  prior  clause,  (§  58).  that  the  pro- 
ceeding before  the  Master  shall  not  affect  "  any  actions,  suits,  or 
other  proceedings  pending  at  the  dale  of  inch  petition."  Aa  the 
case  stands,  I  nin  rather  inclined  to  send  the  case  to  the  Master, 
who  will  take  into  view  the  dependence  of  the  creditors'  suit  in 
the  Court  of  Bession,  prior  to  the  application  to  him,  and  make 
•uch  order,  or  give  *uch  direction*  to  this  Court,  as  would  be 
competent  lo  a  court  in  England. 

The  expediency  of  the  remit  to  the  Master,  if  not  incompetent, 
Is  obvious,— aa  the  opinion  of  the  judge  In  the  court  of  last  resort, 
which  i*  ultimately  competent  in  the  present  action,  may  be  ob- 
tained more  speedily,  and  at  less  expense,  by  an  appeal  from  the 
Master,  than  by  tach  an  appeal  from  this  Court.  The  question 
mutt  come  ultimately  before  the  same  tribunal  in   the  last 

Lord  Ivory. — When  the  case  was  last  before  us,  I  expressed 
an  opinion  in  consonance  with  those  of  your  Lordship  and 
Lord  Fullerton;  and,  on  further  consideration  of  the  statute,  I 
km  more  and  more  convinced  that  our  only  course  Is  to  slat 
for  the  present. 

The  Court  pronounced  the  following  interlocutor: — 

"5ist  proceeding  In  the  cause  till  the  application  is  made 
under  tbe  Winding-up  Act" 

Lord  Ordinary,  Ivory. — Act.  Marshall,  Macfarlane;  Lockhart, 
Morton,  Whitehead  and  Grcig,  W.S.  Agent:— All.  Penney, 
Patton ;  David  Smith,  W.S.  AgtnL—L.  Clerk.— (W.Q.T.) 


25th  February  1852. 

FlBBT  DIVISION. 

No.  167. — John  Babbok,  Pursuer,  v.  The  Nauos/l 

Bank  OF  Scotland,  Defender*. 
Railway — Trust — Assignation — Sale — Companies  Clause*  Act 
— A  purchased  railtray  Hock,  the  transfer  for  which  hi  Ida 
and  registered  i"n  nam*  of  B.     A  deposited  the  certificate!  qfitfa- 
(ration  icith  a  bank,  in  security  of  advance!  node  to  him.    Tien- 
after,  colli  having  own  made  upon  B  at  registered  mtw  if  rh 
itoek,  he,  certified  the  bank  that  the  same  vat  trvly  the  properly 
of  A ,  and  wiled  on  than  either  to  take  the  stock  and  rehejx  kin  it 
the  catti,  or  to  hand  him  the  certificates.      The  bank  hating  rrnasf 
to  accept  either  alternative — Held  thai  they  were  bound  to  aim 
B  of  the  call*  in  tohieh  he  had  become  Sable. 
CleUuid  bought  fifty  snares  of  the  stock  of  the  Dublin 
and  Belfast  Junction  Railway  Company.     The  transfers 
of  the  stock  were  taken  and  registered,  with  the  pur- 
suer's consent,  in  name  of  John   Barron.     Cleland  de 
posited  the  certificates  of  registration  with  the  defenders, 
in  security  of  advances  made  by  them  to  him. 

Thereafter  the  railway  company  having  made  a  nil 
of  £5  per  share  on  the  pursuer,  as  registered  owner  of 
the  stock,  he,  on  loth  July  1848,  wrote  Mr.  Anderson, 
the  defenders'  secretary,  aa  follows: — 

"  Ton  bold  certificates  for  fifty  shares  of  the  Dublin  acd 
Belfast  Junction  Bailway  Company,  which  were  handed  toyon 
by  Mr.  Cleland.  I  have  received  a  letter  requesting  payment 
of  a  call  of  £5  on  these  shares.  The  shares  were  the  property 
of  Mr.  Cleland.  and  put  into  my  name  as  his  clerk,  a*  jon  iu 
find  from  a  letter  from  him,  which  I  herewith  send.  At  yon 
hold  the  nhares,  I  have  to  request  that  yon  will  cithertake  uw 
■hares  and  relieve  mcof  the  calls,  or  hand  them  torn*  that  I 
may  dispose  of  them." 

Along  with  this  letter,  the  pursuer  sent  a  letter  of  U» 
tame  date  from  Cleland  to  Mr.  Anderson,  in  the  Mow- 
ing terms: — 

"The  fifty  certificates  of  the  Dublin  and  Belfast  lanctfca 
Railway  lodged  by  me  as  security  with  jou,  are  not  tbe  property 
of  John  Barron,  In  whose  name  they  are  registered.  Thejut 
my  own  property,  and  put  into  his  name  as  my  clerk." 

The  defenders  having  taken  no  notice  of  this  communi- 
cation, the  pursuer  wrote  them  the  second  letter  referred 
to  in  the  interlocutor  of  the  Lord  Ordinary;  and  agiii, 
on  18th  July  1846,  his  agents  wrote  the  letter  of  tlui 
date  also  referred  to  by  the  Lord  Ordinary. 

Thereafter,  several  additional  calls  having  been  mast 
on  the  pursuer  to  the  amount  in  all  of  j£7oU,antl*cuoi 
having  been  brought  against  him,  at  the  instance  of  the 
railway  company,  for  payment,  he  raised  the  present 
action,  the  summons  in  which,  sfter  setting  forth  tbc 
facts  above  narrated,  proceeded — 

"That  the  said  National  Bank  of  Scotland  wer*  borad, 
either  to  have  made  payment  of  the  said  several  call*  to  aba 
said  railway  company,  or  to  have  delivered  up  the  said  cetu- 
ficate  of  the  shares  to  the  pursuer  when  required,  wberebjs* 
would  have  been  enabled  to  dispose  of  the  said  shares,  sad 
relievo  himself  of  the  said  calls." 

And  the  summons  concluded  for  decree  against  the  de- 
fenders for  payment  of  £150,  and  interest — 
"In  order  that  the  pursuer  may  operate  his  own  relief  by  paj- 
ing  tbe  same  to  the  said  railway  company,  and  also  to  free  •"» 
relieve  him  of  all  further  calls  which  may  be  made  on  "id 
shares,  and  of  the  said  action  at  the  instance  of  the  said  con- 
pany  against  bint,  and  of  the  whole  conclusions  thereof,  ai 
of  all  tbe  loss,  expense  and  damage,  he  baa  sustained  or  osj 
sustain  in  reference  thereto,  and  in  and  through  the  defenders 
having  improperly  and  illegally  retained  the  said  cettiaest* 
and  not  delivered  them  to  tbe  pursuer,  and  paid  the  said  auk. 

The  defenders  stated — 
The  basis  of  their  transaction  with  Cleland  was,  that  bo,  sad 
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not  the  pursuer,  »u  the  ted  owner,  sud  the  Mine  wm  the 
foundation  of  the  present  action.  But  if  Cleland  wm  the  pro- 
prietor of  the  shares,  he  wm  entitled  to  deal  with  them  mi  he 
thought  proper;  end,  In  particular,  had  power  to  pledge  them 
to  his  own  creditor*.  The  pursuer  night  thereby  he  involved 
Id  risk  01  liability,  inasmuch  as,  being  the  nominal  owner,  he 
remained  liable  to  the  company  and  third  patties.  This  liabi- 
lity, however,  arose  entirely  out  of  hit  apon  Uneons  act,  in  hav- 
Ing  allowed  Cleland  to  take  the  share*  In  hla  name ;  and  the 
emerging  of  liability  againft  the  nominal  holder,  could  not 
■Beet  the  rights  of  the  defenders,  who  had  taken  the  certifl- 
catee  from  the  trne  owner.  The  result  of  the  position  held  by 
the  pursuer  of  course  wan,  that  calls  were  made  on  him.  And 
he  then  required  the  defender*  to  do  one  of  two  things, — not 
to  give  up  the  certificate!  to  the  partner  upon  getting  payment 
of  the  advances,  nor  to  aeil  the  shares  In  order  to  pay  them, — 
the  only  two  things  which,  as  pledgees,  the  defenders  were 
liable  to  do; — but,  on  the  contrary,  what  the  pursuer  required 
was,  that  the  defenders  should  either  take  the  shares,  and 
relieve  the  pursuer  of  the  calls,  or  give  up  the  certificates  to 
the  pursuer,  that  he  might  sell  the  shares.  But,  1.  As  the 
defenders  did  not  take  the  shares  from  Cieland  qua  purchasers, 
they  were  not  bound  to  accede  to  the  first  alternative.  And, 
2.  The  giving  over  the  shares  to  the  pursuer,  In  order  that  be 
might  sell  them,  was  admitting  his  right  to  control  the  power 
of  the  lawful  pledgees,  and,  without  any  consideration  for  so 
doing,  vacating  their  security.  The  defenders'  right  was  to 
bold  the  stock  until  paid  their  advances,  or,  at  any  rate, 
antf  1  paid  the  full  value  of  the  security. 

And  they  pleaded — 1,  The  averments  of  the  pursuer 
were  not  relevant  to  support  the  conclusions  of  the  sum- 
mons. 2.  The  defenders  were  not  hound  to  accede  to 
either  alternative  of  the  pursuer's  requisition,  bat  were 
entitled  to  retain  the  stock  as  pledgees.  3.  In  no  view 
were  the  defenders  liable  as  concluded  for. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

«  Finds  that,  in  the  year  1845,  William  Cleland,  then  a  stock- 
broker, purchased  for  his  own  behoof  fifty  shares  of  the  Dublin 
and  Belfast  Junction  Railway  Company,  and  paid  thereon  the 
deposit  of  £2  :  10s.  per  share  i  Finds  that  the  transfer  for  the 
gjud  shares  was  taken  In  the  name  of  the  pnrsner,  then  a  clerk 
with  the  said  William  Cleland,  but  tbat  the  pursuer  had  no 
right  of  property  or  personal  interest  therein  !  Finds  that  the 
said  William  Cleland  having  become  largely  Indebted  to  the 
defenders,  the  National  Bank,  the  said  shares  were,  inter  alia. 
In  the  month  of  March  1846,  deposited  with  them  in  security 
of  their  advances:    Finds  that,  by  such  deposit  or  transfer,  the 

Earsuer  incurred  no  obligation  to  the  defenders  beyond  any 
ability  already  incurred  by  him  holding  the  shares  as  trustee 
for  Cleland's  behoof :  And  finds  it  not  alleged  that  the  pur- 
ruer  was  indebted  In  any  sum  to  the  bank,  or  that  he  received 
any  sum  or  other  advantage  by  the  circumstance  of  the  transfer 
of  the  shares  having  been  taken  In  his  name  aa  aforesaid : 
Finds  that  the  said  William  Cleland  could  not,  of  his  own 
authority,  deposit  the  said  shares  with  the  defenders,  or  transfer 
the  same  to  them,  excepting  subject  to  the  conditions  of  the 
said  trust,  and  to  the  responsibilities  attaching  to  the  owner 
of  the  said  shares,  and  that  he  could  make  no  deposit,  so  as  to 
render  the  pursuer  liable  for  future  calls  on  the  said  shares, 
without  having  relief  for  the  same,  if  bona  fide  paid,  against  the 
said  William  Cleland,  or  hit  depository  or  assignee :  Finds 
tbat  a  call  of  £6  per  share  having  been  made  by  the  company 
on  the  pnrsner  m  registered  owner  of  the  shares,  he,  on  the 
16ih  of  Jury  1M6,  transmitted  to  the  defenders  a  certificate, 
nnder  CI  eland's  hands,  that  the  said  shares  were  truly  Cleland's 
properly,  and,  at  the  same  time,  called  on  the  bank  either  to 
take  the  said  shares,  or  to  deliver  them  up  to  him  that  he 
might  dispose  of  them :  Finds  that  no  answer  having  been 
returned  to  this  letter,  the  pursuer  wrote  another  letter,  inti- 
mating that,  as  the  defenders  would  neither  take  a  transfer  of 
the  stock  nor  deliver  np  the  shares,  he  would  refer  the  railway 
company  to  the  bank  as  the  bona  fid*  holders  thereof :  Finds 
that,  on  the  18th  of  July  1846,  the  agents  for  the  pursuer  de- 
livered to  the  defenders  the  letter  libelled  on,  intimating  that, 
as  the  bank  had  declined  to  comply  with  his  requisition  of  the 
18  th  instant,  either  to  take  the  shares  and  relieve  him  of  die 
calls  on  them,  or  to  band  him  the  certificates  that  he  might 


dispose  of  them,  and  thereby  operate  his  relief  himself;  and 
as  he  likewise  offered,  in  the  latter  event,  to  give  a  guarantee, 
if  wished,  for  any  surplus  after  paying  the  calls  due, — that  he 
now  held  the  bank  liable  foi  these  calls,  and  alt  other  obliga- 
tions attaching  to  the  shares,  anil  for  the  whole  consequences 
of  tbetr  refusal  to  do  either  the  one  or  the  other  of  the  two. 
things  required  ;  and  that  notice  of  the  position  of  the  shana 
had  been  addressed  to  the  railway  company,  that  they  might 
he  certiorated  who  were  now  the  actual  holders  of  the  shares  : 
Finds  that  to  these  letters  no  answer  was  returned  by  tho  de- 
fendem  ;  and  finds  that  they  are  still  In  possession  of  the  said 
shares,  and  insist  on  their  light  to  retain  the  (imt,  as  against 
the  pnrsner,  who  incurred  no  reepousi bill ty  to  them,  while  they 
maintain  that  he,  being  bound  to  the  company,  as  the  nominal 
owner  ,to  pay  the  calls,  and  having  been  denied  the  means  of 
operating  his  relief  by  a  sale  of  the  shares,  has  no  claim  against 
them  for  payment  of  the  calls  made  for  their  relief,  as  the  assig- 
■nees  or  depositories  of  Cleland,  the  true  owner  and  their  sole 
debtor,  but  that  he  moat  seek  his  relief  from  Cleland,  now 
bankrupt:  Finds,  however,  that  the  pursuer  Is  entitled  to 
relief  against  the  defenders,  as  libelled,  aud  to  that  effect  repels 
the  defences,  and  decerns  accordingly ;  and  appoints  the  esse 
to  be  enrolled,  with  the  view  of  fixing  the  amount  of  the  calls 
actually  paid  or  decerned  for  against  the  pursuer,  for  which 
decree  of  relief  Is  to  be  pronounced  :  Finds  the  pursuer  en- 
titled to  the  expenses  hitherto  incurred." 

The  defenders  reclaimed,  and  pleaded — The  ground 
on  which  it  was  maintained  that,  not  having  complied 
with  either  alternative  of  the  pursuer's  requisition,  they 
were  bound  in  relief  to  him,  was,  that  by  withholding 
the  certificates,  they  incapacitated  him  from  selling  the 
shares,  aud  thereby  freeing  himself  from  all  claim  on  the 
part  of  the  railway  company,  lfut,  nnder  §  12  of  the 
Companies  Clauses  Act,  it  was  specially  provided,  that 
possession  of  the  certificates  should  not  be  necessary  for 
the  sale  of  stock.  The  pnrsner  could  quite  well  have 
sold  although  the  certificates  remained  in  the  hands  of 
the  defenders,— and,  not  having  done  so,  he  must  abide 
by  the  liabilities  ensuing  on  his  registration. 

The  pursuer  answered — It  was  perfectly  true  that  the 
Statute  provided  in  certain  cases,  as  specified  in  §  13,  for 
effecting  sales  without  the  possession  of  certificates; 
but,  in  the  present  case,  it  was  clear  that  the  pursuer 
could  only  have  effected  a  sale  by  commission  of  a  direct 
fraud,  since  it  would  have  been  impossible  to  find  a  pur- 
chaser had  he  disclosed  the  position  in  which  the  shares 
truly  Stood. 

At  advising  on  19th  November  1851, 

Lord  Juslia  General.— I  was  at  first  disposed  to  think  that 
this  Interlocutor  was  right  But  now  tbat  this  statute  has 
been  fully  brought  before  us,  It  appears  to  me,  that  while  then 
are  findings  In  the  Interlocutor  which  are  properly  deduced 
from  the  record,  the  extent  of  the  liability  is  a  matter  of  soma 
difficulty. 

The  bank  were  early  informed  who  wu  the  true  proprietor 
of  these  shares,  and  that  Barron  wm  a  mere  trustee.  The  bank 
refused  to  give  him  back  the  certificates,  or  to  relieve  him  from 
calls.  But  I  find  they  state  on  record,  tbat  "  latterly  they 
offered  to  give  him  up  the  shares,  provided  he  would  pay  a 
rateable  proportion  of  the  sums  for  which  they  stood  pledged 
to  the  defenders." 

Can  we,  In  these  circumstances,  sustain  the  finding  of  the 
interlocutor  by  which  a  liability  of  £760  Is  established  against 
the  defenders  I 


tbat  wm  the  fact,  then  I  think  the  interlocutor  would  be  well 
founded.  But  if  that  be  not  the  fact,  and  if  the  National  Bank 
be  mistaken  In  thinking  the  certificates  equivalent  to  the  stock 
itself,  the  case  Is  otherwise.  Now,  looking  at  the  act,  I  think 
there  is  a  failure  to  shew  the  impossibility  of  selling  without 
the  certificates  On  the  contrary,  the  inference  I  draw  from 
the  -net  Is,  that  their  absence  was  no  bar  to  a  sale. 
The  question  therefore  is,  seeing  that,  until  a  compromise 
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did  that  refusal  prevent  a  sale  f  I  thick,  looking  at  the  word! 
of  the  statute,  we  have  no  choice  at  all. 

Lord  Fvllarttm. — My  opinion  remains  unchanged  as  to  the 
points  which  were  before  the  Lord  Ordinary,  and  as  to  the  new 
points  which  hare  been  argued  here. 

Did  the  bank  put  themselves  under  an  obligation  to  indem- 
nify the  trustee  7 — that  is  the  only  point  which  was  before  the 
Lord  Ordinary.  There  was  no  question  before  him  as  to  the 
possibility  of  Belling  the  shares. 

On  that  point,  I  entirely  concur  with  the  Lord  Ordinary. 
The  title  was  in  Barron,  while  the  intenti  was  in  Cleland. 
If  any  demand  hod  been  made  against  Barron,  there  would 
hare  been  a  good  claim  against  Cleland.  For  all  trust-pro- 
perty is  primarily  applicable  to  the  purpose  of  keeping  the 
trustee  iiuftmntf. 

Now,  the  bank  took  these  shares  in  the  full  knowledge  that 
Barron  was  a  trustee.  The  bank  accepted  a  beneficial  interest 
in  the  shares  on  the  understanding  that  Barron  would  be  en- 
titled to  relief, — and  so  the  Lord  Ordinary  has  found. 

The  l«ink  are  not  bound  to  full  relief  of  all  personal  liability 
incurred  by  Barron.  But  they  are  bound  to  give  full  access 
to  the  trust  estate,  for  his  indemnity.  He  asks  them  either  to 
relieve  him,  or  to  hand  bim  the  certificates  ;  but  to  these  let- 
ters they  return  no  answer.  Now,  was  that  fair  dealing  on  the 
part  of  parties  in  the  situation  of  the  bank  1  They  were  bonnd 
either  to  relieve  Barron,  or  to  hand  him  the  certificates,  that 
he  might  effect  his  own  relief.  But  the  bank  do  neither  the 
one  thing  or  the  other.  In  so  conducting  themselves,  it  has 
been  found  that  they  were  In  the  wrong.  That  is  the  only 
point  decided  by  the  Lord  Ordinary ;  and  upon  that  point  I 
cannot  differ  from  his  decision. 

But  it  is  now  said— You,  Barron,  suffered  no  injury  :  You 
might  have  gone  into  the  market  and  sold  this  stock  although 
tin.'  certificates  were  in  the  possession  of  the  hank. 

Tliid  is  quite  a  new  ground  taken  up  by  the  defenders,  and 
is  directly  in  the  face  of  their  own  record,  which  is  entirely 
framed  on  the  supposition,  that  the  certificates  gave  a  real  in- 
terest in  the  shares. 

But  if  this  new  view  be  well  founded,  were  they  not  bonnd 
to  explain  that  to  Barron  at  the  first  f  Instead  of  doing  so, 
they  gave  no  answer.  It  is  clear,  however,  that  their  answer, 
if  they  had  given  any,  would  have  been  a  mere  denial  The 
saving,  that  Barron  could  have  sold,  is  just  saying,  in  other 
words,  that  their  right  to  these  shares  in  at  an  end. 

Could  Barron  go  into  the  market  with  the  shares  while  be 
knew  that  the  certificates  were  held  by  the  bank  as  the  title 
of  the  shares  T  In  substance,  their  new  plt-a  comes  to  this — 
Yon,  Barron,  suffered  no  injury,  because  yon  might  have  com- 
mitted what  would  have  been  a  fraud. 

It  is  qnite  impossible  to  say  that  the  bank's  possession  of 
the  certificates  would  have  been  no  impediment  to  a  sale. 

If  the  certificates  are  in  Barron's  name,  they  are  the  muni- 
ments of  Barron ;  and  they  could  not  retain  them  against 
Barron  for  a  debt  doe  by  Cleland. 

Barron  has  suffered  no  injury  unless  the  hypothec  gave  a 
right  to  the  subject.  Here  the  hank  maintained  that  the 
certificates  did  give  a  right  to  the  subject 

Lord  Cuninghamt. — I  agiee  with  the  Lord  Ordinary,  and  my 
opinion  is  not  affected  by  the  new  ground  which  has  been 
taken.  I  apprehend,  that  when  a  pledgee  gets  muniments  into 
bis  hands  which  belong  to  a  third  party,  he  does  so  at  his  own 
risk.  The  terms  ol  the  statute  to  which  reference  has  l>een  made, 
would  not  necessarily  hare  prevented  the  withholding  of  the 
certificates  from  having  an  unfavourable  effect. 

Lord  Ivory.— I  should  hare  liked  farther  time  for  the  consi- 
deration of  this  matter,  for  I  cannot  concur  iu  either  of  the 
views  which  have  been  taken.  At  the  same  time,  I  have  no 
sympathy  whatever  with  this  bank,  and  am  quite  willing  that 
my  opinion  should  be  overruled. 

The  Lord  Ordinary  thinks  they  have  put  themselves  in  the 
position  of  purchasers  of  these  shares.  I  entertain  great  doubts 
as  to  this. 

In  the  firri  place,  as  between  Cleland  and  the  bank,  the 
contract  is  not  one  of  sale,  bat  of  pledge.  That  contract 
was  complete  whether  the  certificates  were  mere  muniments 
or  representatives  of  the  stock.  One  call  of  £2  :  10a  had  been 
paid,  so  that  the  bank  had  a  reasonable  interest  to  hold  the 
certificates.  The  sharta  were  still  worth  some  shillings  at  the 
date  of  the  dispute. 


Farther  calls  would  leave  their  legal  relations  the  same,  hot 
would  alter  the  interest.  The  grand  result  is,  that  the  bank 
do  not  pwchaa  these  ah  ares.  They  are  not  proprietors  of  them, 
nor  liable  to  pay  calls  for  them.  .  They  are  mere  pledged. 
There  is  not  in  the  contract  any  obligation  on  Cleland  to  pay 
the  calls.  The  bank  trusted  to  his  interest ;  and  if  Cleland 
were  the  owner  of  them,  he  could  not  hare  demanded  the 
shares  in  order  to  sell  them. 

In  the  teeand  place,  take  the  case  as  between  Cleland  ud 
Barron.  Cleland  was  bonnd  to  relieve  Barron.  But  Banna 
was  bound  to  the  railway  company  by  bit  own  act.  The 
ground  of  bis  liability  was  not  anything  which  the  bank  hid 
done:  It  was  the  result  of  his  own  undertaking.  Hodoubtbeii 
entitled  to  relief  in  a  question  with  Cleland.  Bat  is  be  entitled 
to  the  certificates  as  his  own;  or  is  be  entitled  to  sell  in  hiiusn 
right  T   He  is  entitled  to  relief  against  Cleland;  but  that  is  ill 

In  the  third  place,  let  the  case  be  considered  as  between 
Barron  and  the  bank.  There  was  no  privity  of  contract  be- 
tween them.  There  was  nothing  to  raise  any  obli«mtije 
against  them  in  his  favour.  No  doubt,  if  Barron  had  beentlu 
true  proprietor  of  the  shares,  the  bank  could  not  nave  viifc- 
held  them.    But  it  is  admitted  that  he  was  not. 

At  advising  thia  day, 

ford  Juslice-Qentral. — When  this  case  was  formerly  before  w, 
only  one  or  two  clauses  of  the  Companies  Clauses  Act  wen 
read  to  us,  and  I  had  the  impression  that,  under  the  statute, 
the  pursuer  had  full  power  tosell  the  shares  without  possession 
of  the  certificates.  But  having  now  gone  over  all  that  part  of 
the  statute  which  relates  to  certificates,  my  difficulties  are  re- 
moved. We  must  look,  in  the  fiat  place,  to  the  terms  off  15. 
That  clause  provides,  that  all  transfers  are  to  be  delivered  la 
the  secretary  of  the  railway  company  for  registration  ;  tilt 
secretary  is  to  keep  the  transfer,  and  either  deliver  a  new  cer- 
tificate to  the  buver,  or  indorse  the  transfer  on  the  old  certifi- 
cate. Then,  going  back  to  §  11,  we  find  it  enacted,  that  lb* 
company  is  bound,  on  the  demand  of  any  shareholder,  to  cauae 
a  certificate  to  be  delivered  to  him;  and  §  12  no  doubt  sayt. 
that  "the  want  of  such  certificate  shall  not  prevent  the  boliiu 
of  any  share  from  disposing  thereof."  But,  then,  $  18  goes  on 
to  provide,  in  reference  to  §  12,  that  new  certificates  shall  U 
granted  when  the  old  ones  are  lost  or  destroyed.  Now,  looking 
to  the  whole  of  these  clauses,  I  am  satisfied  that  no  new  certi- 
ficate can  be  granted  withont  production  of  the  old  one.  un- 
less the  forms  pointed  out  in  §  18  are  gone  through,  to  the* 
the  loss  or  destruction  of  that  old  one.  On  this  branch  of  the 
case,  therefore,  I  have  no  longer  any  difficulty.  Looking  to 
the  nature  of  the  record,  it  seems  doubtful  how  far  any  argu- 
ment on  this  new  ground  of  defence  was  admissible.  But 
now  that  it  has  been  argued,  I  am  clear  that  my  former  opi- 
nion was  erroneous.  Then,  on  the  other  point,  I  have  do 
doubt.  The  bank  was  aware  that  Barron  was  not  the  real 
holder  of  the  shares,  bnt  only  registered  as  such,  and  yet  they 
refused  to  give  him  up  the  certificates  so  aa  to  enable  him  tu 
operate  his  own  relief  by  selling-  I  agree,  therefore,  with  tin 
Lord  Ordinary,  that  the  bank  must  be  held  liable. 

Lord  Futtcrttm. — I  agree  with  your  Lordship.  Barron  ™ 
trustee  for  Cleland  ;  and,  in  case  of  a  call  being  made  on  Bar- 
ron as  proprietor  of  the  shares,  he  had  a  good  claim  of  rrlkf 
against  Cleland,  who  must  have  indemnified  bim  on  the  ordi- 
nary principle,  that  the  trust-property  must  keep  the  trustee 
indemnified.  Now,  the  bank  took  the  certificates  in  the  nJi 
knowledge  of  the  position  in  which  these  parties  stood  toesrk 
other.  Bnt,  then,  in  taking  them,  they  were  bound  to  gin 
Barron  the  most  perfect  facility  of  obtaining  access  to  the 
means  of  indemnifying  himself,  and  were  bonnd  to  throw  no 
obstacle  in  the  way  of  his  so  indemnifying  himself.  Then  tu 
offers  them  the  one  or  other  of  these  alternatives.  They  wouU 
not  accept  either,  and  in  the  meantime  this  call  is  made  en 
Barron.  Now,  the  argument  of  the  bank  is,  that  it  was  rx«- 
siblu  for  Barron  to  have  sold  the  shares  without  actual  possu- 
sion  of  the  certificates,  and  therefore  he  has  Buffered  no  in- 
jury by  their  being  withheld  from  him.  This  is  a  new  argu- 
ment. But  taking  it  for  what  it  is  worth,  the  question  U, 
could  Barron,  knowing  that  the  ccrlificatos  were  considered  by 
the  bank  as  a  security  over  the  stock,  and  held  by  them  * 
such,  have  held  himself  out  to  the  public  as  the  real  proprie- 
tor, and  so  have  effected  a  Rale  or  the  stock?  To  have  done  ft". 
would  have  been  a  palpable  fraud.     But  further,  if  the  bank 
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ue  to  maintain  thai  the  right  to  sell  wm  Id  Barron,  then 

dearly,  on-,  their  own  shewing,  the  certificate!  were  the  muni- 
juf nu  of  his  estate,  and  not  of  Cleland's,  and  the  bank  could 
sot  be  entitled  to  hold  them  as  security  for  Cleland'*  debt 

herd  Ominghme. — I  have  formed  a  clear  opinion,  that  in 
point  of  law,  justice  and  good  faith,  the  interlocutor  of  the 
Lord  Ordinary  In  well  founded.  Separate  from  the  statute 
altogether,  it  Is  a  point  of  common  and  mercantile  law,  tbat 


he  pledgee  beeps  that  property  at  his  own  risk.  In  such  a  < 
u  this,  which  concerned  vouchers  of  transferable  property,  is 
!l  right  tbat  the  loss  should  fall  on  the  true  owner  of  the  pro- 
perty, or  on  the  parties  who  tortiously  retain  the  Touchers  f 
That  i6  hardly  a  case  to  be  put ;  and  there  are  cases  to  shew, 
tint,  in  times  of  mercantile  hazard,  a  party  who  retains  docu- 
ments, and  refuses  to  relieve  the  party  entitled  to  be  relieved, 
if™  so  it  his  own  peril.  As  to  any  plea  under  tbe  statute, 
it  certainly  does  not  supersede  the  right  of  a  trustee,  at  common 
lw,  to  operate  his  own  relief  in  a  variety  of  cases.  I  do  not 
know  that  the  sale  here  without  the  certificates,  would  have 
operated  relief  In  tbe  circumstances.  Possibly  a  sale  might 
hue  been  effected  at  considerable  lose ;  and,  at  any  rate,  I  do 
nut  think  that  anything  contained  in  the  statute,  supersedes 
i  he  liability  incurred  by  tbe  bank,  acting  as  It  did. 

fori  Ivory. — When  this  case  was  last  before  us,  my  opinion 
rather  inclined  against  the  pursner,  hnt  lam  now  satisfied  that 
this  view  was  erroneous.  For  expediency's  sake,  Cleland,  the 
real  proprietor,  registered  tbe  shares  in  name  of  Barron  ;  but, 
being  proprietor,  he  of  course  wished  to  retain  some  security 
orer  them,  and  therefore  kept  possession  of  the  certificates. 
A  party  purchasing  from  Barron  could  not  have  held  the  stock 
to  the  prejudice  of  Cleland,  and  Cleland  could  not  dispose  of 
tbe  certificates  to  the  prejudice  of  Barron.  Bnt,  then,  the  bank, 
ii  taking  the  certificates,  were  in  full  knowledge  of  the  position 
in  which  tbe  parties  stood,  and  they  must  be  held  to  have 
tiken  them  subject  to  all  claims  which  might  have  arisen 
tpinsl  Cleland,  bad  be  been  registered  as  the  proprietor. 
The  Court  adhered. 

l*ri  Ordinary,  Robertson. — Act.  Neaves,  Inglis;  Andrew 
H-jwrleu,  W.S.  Agent.— Alt.  Dean  of  Faculty  (Anderson),  O. 
M;  A.  W.  Qoldie,  W.S.  Agent.— L.  Clerk.— (W.Q.T.) 

26A  February  1852. 

Fibst  Division. 

So.  168. — Robert  Aitken,  Appellant,  v.  Archibald 

Woodbide,  Respondent. 
Baiikrnnt  —  Sequestration  —  Affidavit  —  Voucher  —  Bill  — 
When  a  party  who  was  agent  far  a  bank,  claimed  to  vote  in  a 
"Jimrmtten,  as  representing  a  perten  deceased,  far  the  amount  of 
'bill  dram  by  thr  decerned  on  and  accepted  by  the  bankrupt,  and 
•Fciolli/  indorsed  by  the  accented  to  the  bank — Held  thai  the  claim 
««  duly  touched  by  production  of  the  bill,  although  there  mas  no 
"indorsation  by  tie  bank  to  the  deceased,  and  though  the  original 
•'dotation  remained  scored. 
1'vankru.pt  —  -Bequest  ration  —  Affidavit  —  Voucher—  Confirma- 
tion— A  party  claimed  to  vote  in  a  ttauettration  at  factor  loco 
ahsentis,  loco  tutoris,  and  curator  bonis,  to  children  tcho 
'"Mf  been  decerned  ezeeutort-dattot  qua  nearest  of  kin  to  their 
faher,  far  the  amount  of  a  bill  drawn  by  the  deceased  father  on 
i"d  accepted  by  the  bankrupt— Held,  1.  That  the  claimant  hae~ 
'"7 produced  the  tettament-datiie,  it  teat  no  objection  to  hit  claim 
i  not  produced  i' 
fling  Mm  to  thi 
"part  of  the  lam  claimed 
<**  deponent  or  to  the  raid  executor;"  tnat  it  vat  no  objtc.tio ... 
'Uhotgh  the  father  had  lived  for  tome  montht  after the  bill  fell  due, 
ikat  lis  ttfidmvU  did  not  bear  that  no  part  had  been  paid  to  htm. 
TTiis  was  a  competition  for  the  office  of  trustee  on  the 
estate  of  the  late  James  Johnston,  Airilrie,  which  was 
^nestrated  on  19th  September  1851. 

Phe  Sheriff  having  preferred  Woodside,  Aitken  ap- 
7-f-aled,  and  objected  to  the  decision  of  the  Sheriff  reject- 
ing tbe  vote  of  James  Kidd. 
Kictft  affidavit  was  as  follows:-  - 
"Compeared  James  Kidd,  agent  for  the  National  Bank  of 


Scotland  at  Alrdrle,  factor  loco  absentii  to  Mrs.  Isabella  Campbell 
or  Graham,  and  curator  bonis  to  Margaret,  William,  and  Alex- 
ander Campbell,  and  factor  loco  tutorit  to  Hubert,  Ann,  Jane, 
Daniel,  John,  and  James  Campbell,  all  children  of  the  deceased 
Daniel  Campbell,  conform  to  act  and  decreet  in  his  favour  by 
the  Lords  of  Council  and  Session,  dated  the  19th  day  of  Feb- 
ruary 1851."  Eu  claimed  to  vote  on  £586 :  8 :  B,  the  balance 
remaining  unpaid  on  a  bill  for  £1048  :  18 :  S,  "  herewith  pro- 
duced, dated  the  14th  day  of  December  1849,  payable  four 
months  after  date,  drawn  by  the  said  deceased  Daniel  Camp- 
bell upon  and  accepted  by  the  said  deceased  James  Johnston, 
and  which  is  given  up  in  the  inventory  of  the  persona]  estate 
of  tbe  said  deceased  Daniel  Campbell,  by  the  deponent  in  his 
characters  foresaid,  on  behalf  of  the  said  Mrs.  Isabella  Camp, 
bell  or  Graham,  gtc.eiecutoiB-dativeouo  nearest  in  kin  to  the 
said  deceased  Daniel  Campbell,  decerned  by  the  commissary 
of  Edinburgh  on  the  said  26th  day  of  March  1861  years,  con- 
form to  tiscament- dative  from  the  said  commissary,  dated  7  th 
May  1851,  herewith  produced,  and  marked  as  relative  hereto." 

And  he  deponed  farther — 

"  That  no  part  of  tbe  said  snm  of  £685 : 8 : 8  has  been  paid  or 
compensated  to  the  deponent  or  to  the  said  executors,  and 
that  they  and  he  hold  no  other  person  than  the  said  deceased 
James  Johnston  bound  for  the  debt,  and  no  security  for  the 

The  bill  in  question  was  indorsed — "  Pay  to  the  Na- 
tional Bank  of  Scotland,  or  order."  (Signed)  "  Daniel 
Campbell."  There  were  also  on  the  back  of  the  bill, 
two  jottings  of  payments  to  account,  of  dates  December 
1850  and  March  1851  respectively,  initialed  G.  T.,  for 
George  Thomson,  manager  of  the  National  Bank  at 
Airdrie;  and  farther,  a  jotting  as  follows;—"  VlthAugvet 
1851. — Bcceived  further  from  Mr.  Johnston's  trustees, 
£24:9:2."  This  was  initialed  J.  K.,  for  James  Kidd 
the  claimant. 

Besides  the  bill,  Kidd  produced  with  his  affidavit  the 
testament-dative  in  favour  of  the  children  as  executors 
qua  nearest  of  kin,  and  of  himself  as  acting  for  them, — 
one  of  the  items  of  the  inventory  to  which,  was  the 
amount  of  the  bill,  and  interest  thereon. 

Mackenzie  for  appellant — The  objection  which  had 
been  sustained  by  the  Sheriff  was,  that  the  bill  did  not 
vouch  the  debt,  in  respect  that,  though  specially  indorsed 
by  the  drawer  to  the  National  Bank,  there  was  no  re- 
indorsement  of  it  to  Campbell,  nor  was  the  original  in- 
dorsement even  scored.  But  the  bill  was  in  the  hands 
of  the  claimant;  there  was  no  hint  that  he  had  come  by 
it  unfairly ;  and  the  testament-dative  proved  that  the  sum 
belonged  to  the  trustees  for  whom  he  acted.  Ue  could 
have  scored  the  indorsement  had  he  chosen,  and  was 
ready  to  do  so. — Mayer  v.  Jadia,  1  Moodie  and  Rob.  247. 
Roscoe  on  Evid.  7th  Ed.,  219,  citing  Cox  v.  Borro- 
dole,  reported  Chitty  on  Bills,  p.  392,  ;id  Ed. 

Macfartane  for  respondent— The  rule  of  the  statute 
is,  that  with  his  affidavit  the  claimant  shall  produce 
vouchers  of  his  debt.  Now,  whatever  might  have  been 
the  result  had  the  indorsement  been  scored,  the  bill  as  it 
stood  proved  a  debt  in  favour,  not  of  the  claimant,  but  of 
the  National  Bank ;  and  the  fact  that  the  claimant  was 
agent  for  the  bank  as  well  as  for  these  parties,  rendered 
the  indorsation  still  more  significant.  For,  though  alleg- 
ing a  claim  for  the  children,  the  bill  might  have  come 
into  his  hands  as  agent  for  the  bank.  It  was  a  mistake 
to  say,  that,  as  holder  of  the  bill,  the  claimant  was  en- 
titled to  score  the  indorsement.  A  blank  indorsement 
may,  but  a  special  indorsement  cannot,  be  scored. 

Lord  Ivory. — But  no  explanation  is  given  of  this  jotting  of  a 
payment  to  account  to  the  claimant,  which  is  certainly  not 
made  to  him  as  acting  for  the  bank. 
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Lord  Jvtticc  WramrJ. — Thl»  I*  not  B  very  substantial  objec- 
tion. The  claimant  here  in  the  agent  for  the  bank,  und  he  1* 
also  acting  for  the  real  creditor*.  Ae  he  is  the  custodier  of  the 
bill,  the  presumption  is,  that  he  obtained  it  lawfully  from  the 
bank.  Are  we  not  to  give  effect  to  the  principle  of  the  cases 
quoted  by  Mr.  Mackenzie  f  It  is  a  very  critical  objection  to 
sustain,  when  there  can  be  no  doubt  that,  In  point  of  (act,  this 
Is  a  genuine  debt  to  these  parties. 

Lord  Fulitrion. — 8up|>ose  Campbell  had  been  allTe,  and  had 
himself  made  the  affidavit — could  it  have  been  objected  that 
the  statnte  bad  not  been  complied  with,  because  there  was 
not  a  regular  reindoreement  by  the  bank  to  him  f  Ex  fade  at 
the  bill,  Campbell  is  the  creditor.  There  is  no  doubt  an  in- 
dorsement by  him,  but  how  does  that  prove  that  the  right  Is 
In  the  bank  f  The  bill  is  produced  by  the  party  who  ex  fade 
Is  creditor.  la  not  that  enough  T  I  think  the  claimant  would 
have  been  perfectly  entitled  to  score  out  the  Indorsement,  and 
I  do  not  see  that  It  would  hare  made  any  difference  had  the 
Indorsement,  Instead  of  being  special,  been  blank.  The  only 
question  is,  if  the  bill  bos  got  fairly  into  the  hands  of  the  claim- 
ant ;  and  all  difficulty  on  that  head  is  removed  by  the  fact, 
that  he  is  not  only  an  officer  of  the  bank,  but  factor  for  the 
real  creditors. 

Lord  Cuninghame. — I  am  of  opinion  that  the  appellant  has 
shewn  a  clear  case  in  support  of  Mr.  Kidd's  title  to  the  balance 
of  £685  on  tho  bill  mentioned  in  the  affidavit.  He  produced 
the  bill,  and  offered  to  score  the  indorsations  in  favour  of  the 
bank,  so  as  to  leave  the  bill  in  fonts  of  Daniel  Campbell  the 
original  drawer ;  and  he  produced  a  confirmation  in  his  Own 
favour  as  Mr.  Campbell's  executor.  This  was  a  sufficient  title 
In  that  stage.  When  the  indorsations  were  scored,  Kidd'e 
title  was  complete.  Few  cases  of  scored  indorsations  have 
been  so  clear  upon  the  right  to  cancel,  as  the  present.  Kidd 
was  the  principal  agent  of  the  bank,  as  well  as  the  confirmed 
executor ;  so  he  would  do  nothing  to  the  prejudice  of  the  bank, 
The  respondent  attempted  to  shew,  that  blank  indorsations 
might  lie  scored,  but  not  special  Indorsations.  There  is  do 
such  doctrine,  of  universal  application,  laid  down  Id  any  of  the 
eases,  or  by  any  writer. 

Lord  Ivory.— I  am  of  the  same  opinion.  The  claim  is  mads 
br  Kidd,  who  is  both  agent  for  the  bank  and  factor  for  these 
children.  It  is  his  claim  as  factor  which  is  rejected.  In  face  of 
the  affidavit  that  litis  is  a  debt  to  the  estate  of  the  late  D.uld 
Campbell.  If  the  claim  had  been  msde  by  another  party,  the 
case  might  have  been  different ;  but  Kidd  represents  the  bank, 
and  his  statement  truly  comes  to  this,  that  he  has  no  claim  on 
account  of  the  bank. 

Objection,  sustained  by  Sheriff,  repelled. 

Macfarlane — There  are  two  additional  objections  to 
Kidd's  vote,  which  were  not  stated  before  the  Sheriff. 
1.  He  claims  as  factor  and  curator  for  these  parties, 
and,  under  §  9  of  the  statute,  is  bound  to  shew  the 
grounds  and  warrants  of  his  claim;  but  here  the  document 
which  forms  the  title  of  the  claimant  is  not  produced, 
viz.  the  act  and  decreet  of  the  Court  appointing  him. — 
Anderson,  9th  July  1847.  2.  The  affidavit  bears  merely 
that  no  part  of  the  debt  had  been  paid  "  to  the  depo- 
nent, or  to  the  said  executors."  Bat  Campbell,  the 
original  creditor,  lived  for  some  months  after  the  bill 
became  due,  and  the  claimant  was  bound  to  state  whe- 
ther or  not  anything  was  paid  to  him. — Taylor  v.  Drum- 
mond,  11th  Jan.  1848.  Olen  v.  Borthwick,  19th  Jan. 
1849. 

Mackenzie. — 1.  There  was  no  necessity  for  production 
of  the  act  and  decree.  What  the  statute  requires,  is  the 
voucher  of  the  debt.  But  if  the  title  be  requisite,  the 
confirmation,  and  not  the  act  and  decree,  is  the  title  of 
the  claimant, — and  that  is  produced.  2.  Under  §  9,  all 
that  the  claimant  is  bound  to  answer  to,  is  to  the  verity 
of  the  debt,  lie  is  bound  to  swear  that  the  account 
claimed  on  is  due  to  him,  but  not  to  give  an  oath  of 
credulity,  which  an  oath  as  to  whether  payment  had  or 
had  not  been  made  to  another  party,  would  be.     The 


eases  quoted  on  the  other  side  had  been  overruled  bj  the 
subsequent  decision  in  Wixon  and  Deans  v.  Nicoll  sod 
Company,  22d  June  1849. 

Lard  Jtutiee-Qtncral — Tbere  i*  nothing  in  the  statute  u  to 
grounds  and  warrants.    I  am  clear  for  repelling  both  objection. 

Lord  Fail/trio*,— A.%  to  the  eecond  objection,  I  must  ssy  thai, 
in  cases  of  this  kind,  we  have  given  several  rash  decisions.  But 
no  previous  decision  can  be  exactly  in  point,  and  we  mint  juit 
decide  each  case  on  its  own  circumstances.  In  the  case  of  Tsj. 
lor,  there  was  very  clearly  no  oath  of  verity  at  all,  aad  the  sfi- 
davit  was  rejected  accordingly.  The  ease  of  Glen  comes  mutt 
nearer  to  the  present,  for  there,  there  wss  an  oath  of  verily,  bsi 
the  claimant  went  still  farther  than  be  is  asked  to  do  ben,  br 
he  swore  that  do  part  of  the  debt  bad  been  paid,  which  be  *»i 
not  bound  to  do  under  the  ststute.  The  view  I  took  in  that 
case  was,  that  if  B  party  will  go  out  of  the  statute,  and  ■*eu 
what  Is  not  required  by  the  statute,  be  puts  himself  in  this 
position,  that  the  Court  is  entitled  to  examine  whether  me  oats 
Is  good  or  not.  What  the  claimant  swears  here.  Is,  that  no 
part  of  the  balance  has  been  paid  to  him ;  and,  in  the  ihota 
circumstances,  I  think  the  statute  has  been  sufficiently  an- 
plied  with.  As  to  the  fir*  point,  I  think  there  is  nothing  ■  tut- 
ever  in  it. 

Lord  L'witnahame.— I  sgree  on  both  points.  I  think  the  ow- 
ing of  the  statute  In,  that  no  party  is  to  swear  more  thin  con- 
sists with  bis  own  knowledge.  The  deponent  here  swears  tbti 
nothing  has  been  paid  to  him  or  to  the  executors.  lis  hi 
refer  to  the  executors,  because  he  represents  tbem;  but  be  as- 
not  go  further  and  say  more. 

Lord  Ivory. — As  to  the  objection  to  the  title,  I  quits  spn 
that  it  is  quite  enough  for  this  party  to  produce  bis  coofiiau- 
lion ; — be  is  confirmed  as  factor  loot  tulotii  for  these  children,  ud 
tbat  is  hi*  title.  At  any  rate,  the  objection  would  oot  in* 
under  §  9,  but  under  §  1 1,  as  to  the  production  of  vooctwn. 
The  other  objection  is  un  I  9.  It  is  founded  on  this,  that  Us 
claimant  has  not  fulfilled  the  requirement  of  the  eiiictmeni  ou- 
tlined in  that  clause.  I  think  he  has.  He  has  ssilsSed  its 
requirement  of  the  latter  part  of  the  clause,  by  the  MienM 
that  he  holds  no  security  for  the  debt;  and  then  the  only  qwt- 
tlon  remaining  is.  If  be  has  given  an  oath  to  the  verity  «  it* 
debt.  I  cannot  read  this  without  seeing  that  it  is  so  ostb  d 
verity.  There  It  no  inch  qnestion  of  construction  bere,siiatM 
cases  of  Taylor  and  Qlen.  In  Taylor,  there  was  no  ststenwi 
that  the  debt  was  due.  In  Qlen,  no  doubt  tbere  was  seen  t 
statement;  but,  then,  the  Court,  looking  to  the  words  snjsbwka* 
this  statement  was  coupled,  held  that  it  was  qualified  fay  uV*> 
and  so  was  a  mere  oath  of  credulity.  At  any  rate,  thai  isi 
decision  of  no  great  authority,  fur  the  Court  was  much  divided. 
In  the  present  ease,  there  is  no  sueh  qualification.  Theostti* 
distinctly  an  oath  of  verity. 

Objection*  repeSed. 

The  Court  altered  the  interlocutor  of  the  Shcrii 
and  found  the  appellant  duly  elected  trustee. 

Act.  Mackenzie;  Gibson- Craigs,  Daisies  and  Brodfs,  W.S. 
Agent:- Alt.  Macfarlane  ;  John  Leishman,  W.tj.  AeeeL-L 
Clerk.— {W.Q.T.) 

27th  February  1852. 

Fiasr  Division. 

No.  169. — Joint  Hwd,  Pursuer,  e.  Gkorgb  Octws 

and  Co..  Defender*. 

Slander— Damages*  ■  Separation — Newspaper — Mabce— A  ■* 
ties  having  seen  pttbeithed  in  the  Oetttte  of  the  eef*a*r*tas  J 
"/.J!.,sw  and  tpirit-merrAant,  Q.  Street,  Giasjwir."  a  *»* 
paper,  mdtr  tilt  heed  of  -  Scotch  Bankrupt;"  tntertd  tht  «s- 
-J.R.,  Vine  and  epirit-merehart,  Otntgom:'  Thertepeetfef- 
son  named  J.  R.,  a  wise  and  epirH-merehant  ns  Gtatyiw.  ssasf  | 
raited  an  nation  of  dtmaeei  againet  the  asfai  frtfriUMim 
the  around  of  injury  done  to  hie  credit,  in  raped  the  neOa  **f 
been  believed  to  apply'  to  him— Held  that  the  action  «**  rdae* 
although  there  u>at  no  allegation  of  malice  ;  and,  en  pretf  «f ' 
jury  to  credit,  elemaael  autimd  aoaerdtnylp.  . 

This  was  an  action  of  damages  raised  in  the  Soer! 

Court  of  Glasgow  against  the  proprietors  of  the  G)« 

gow  Herald,  a  newspaper  published  every  Monday  m 

Friday. 


1852.] 


IK  THE  COURT  OF  SESSION,  oYe. 


The  summons  set  forth  tie  circumstances  detailed  in 
the  findings  of  the  Lord  Ordinary,  and  proceeded — 

"  That  by  and  through  the  foresaid  malicious  and  injurious, 
or  at  all  events,  wanton,  Inaccurate,  nimlous.  and  Injurious 
conduct  on  the  part  of  the  defenders,  or  of  those  acting  for 
them,  and  for  whose  acts  the  defenders  are  responsible,  the 
pursuer  has  been  put  to  much  trouble  and  expense  In  com. 
spending  with  partita  at  a  distance,  employing  parties  to  make 
communications  to  his  creditors  and  Others,  and  gonereUyln 
ad optinjr  active  and  extensive  measures  to  check  the  circula- 
tion and  currency  of  the  erroneous  and  injurious  report  of  hit 
bankruptcy  so  originated  and  circulated,  or  at  least  given  car. 
reucy  and  authority  to,  by  and  through  the  erroneous,  defec- 
tive, and  incomplete  notice  so  inserted  in  the  defenders'  said 
newspaper,  the  Glasgow  Herald,  in  the  manner  before  set  forth : 
That  the  pursuer  has  also,  by  and  through  the  defenders'  con. 
duct  and  actings,  or  by  and  through  the  conduct  and  actings 
of  those  representing  the  defenders,  in  the  business  of  their 
said  newspaper,  and  for  whose  actings  and  conduct  thereanent 
tlie  defenders  are  responsible,  suffered  very  severely  and  exten- 
sively in  his  feelings  and  reputation,  and  also  In  bis  property 

Damages  were  laid  at  £500. 

The  Sheriff  found  damages  due  to,  and  established  by 
the  pursuer,  and  modified  toe  same  to  £20. 

The  defenders  advocated,  and  pleaded,  that  the  action 
was  not  relevant  to  infer  damages  against  them. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor, which  explains  the  facts  of  the  case  ; — 

"  Advocates  the  cause,  and  Qnds  that  In  the  Edinburgh  Ga- 
zette published  on  the  18th  day  of  Hay  1847,  there  was  in- 
serted a  notice,  the  first  part  of  which  lain  these  terms  : — '  The 
estates  of  John  Held,  wine  and  spirit-merchant,  261  Gallow- 

¥ite  Street,  Glasgow,  were  sequestrated  on  17th  May  1847  :' 
inJit  that  In  the  Glasgow  Herald  newspaper,  of  which  the 
complainers  are  proprietors,  there  was,  of  date  the  21st  May 
1817,  (Friday),  inserted  the  following  notice  under  the  head 
•  Scotch  Bankrupts,' — '  May  17.  John  Ecid,  wine  and  spirit- mer- 
chant, Glasgow — Creditors  to  meet  in  the  writing-chambers  of 
Sir.  Andrew  Gemmell,  on  28th  May  and  25th  June,  at  one 
o'clock  :'  Finds  that  the  only  authority  for  inserting  any  such 
notice,  was  that  contained  in  the  Edinburgh  Gazette  of  the 
38th  May  1847,  and  that  the  notices  of  bankrupts  inserted  in 
the  said  Glasgow  Herald  newspaper,  profess,  and  are  meant  to 
be  understood,  to  be  taken  from  the  notices  of  such  facts  given 
in  the  Qasette  :  Finds  that  in  inserting  the  said  notice  in  the 
Glasgow  Herald  newspaper,  that  part  of  the  designation  of 
Juhn  Eeid,  contained  in  the  foresaid  Gaxette  notice,  which 
contorts  of '  251  Gallowgste  Street,'  by  which  that  notice  was 
made  to  apply  specifically  to  John  field,  wine  and  spirit,  mer- 
chant, 251  Galloweate  Street,  Glasgow,  and  so  distinctly  and 
expressly  restricted  to  that  Individual,  was  omitted,  and  that 
the  said  notice,  as  inserted  in  the  Glasgow  Herald  newspaper, 
was,  by  said  omission,  not  restricted  in  Its  application  to  John 
Reid,  wine  and  spirit-merchant,  251  Gallowgate  Street,  Glas- 
gow, but  equally  applied  to  any  person  of  the  name  of  John 
Ri.-id  carrying  on  business  as  a  wine  and  spirit- merchant  in 
Glaxgovr  :  Finds  that  the  respondent  John  Beid  is  a  wine  and 
spirit-mcrchaut  in  Glasgow,  and  carries  on  that  business  in 
1'rinces  Court,  Buchanan  Street,  Glasgow :  Finds  it  Is  admitted 
by  the  complainers,  that  on  the  22d  day  of  May  1847,  a  com- 
tilaJnt  was  made  to  one  of  the  oomplaincn'  clerks,  by  a  party 
who  called  at  their  office,  of  the  aforesaid  ominion  in  the  said 
notice  in  the  Herald  of  the  previous  day,  and  that  the  paity 
w  ho  made  the  complaint  was  told  by  the  clerk  that  it  would 
lie  mentioned  to  Mr.  Fagan,  the  complainers*  reporter :  Finds 
that  this  notwithstanding,  no  correction  of  the  notice  appear- 
ed in  the  next  publication,  but  was  only  put  into  the  Glasgow 
Herald  newspaperofthe  28th  May  1847:  Finds  it  proved,  that 
in  cunaequence  of  the  said  notice  in  the  said  Glasgow  Herald 
newspaper  of  the  21st  May,  and  of  the  foresaid  omission  there- 
in, a  report  was  generally  prevalent  in  Glasgow  that  the  re- 
spondent had  become  bankrupt,  the  said  notice  being  believed 
lo  apply  to  the  respondent ;  and  that  the  said  report,  which 
so  became  current,  was  by  those,  or  many  of  those,  who  heard 
it,  believed  to  be  a  true  report ;  that  the  said  report  was  calcu- 
lated to  injure  the  credit  of,  and  occasion  loss  to  the  respondent 


as  a  merchant,  and  was,  or  must  have  been,  productive  of  injury 
to  his  credit,  and  loss  to  him  In  his  trade  or  business :  Finds 
that,  In  these  circumstances,  the  complainers  arc  liable  to  the 
respondent  in  damages ;  and  of  new,  in  terms  of  the  Sheriff's 
Interlocutors  under  review,  finds  them  liable  In  £20  of  dama- 
ges, and  decerns :  Finds  the  respondent  entitled  to  expenses 
in  the  Inferior  Court,  and  also  in  this  Court. 

•'/felt. — The  omission  in  the  notice  in  the  complainers' 
newspaper  was  one  which  must  have  been  Intentionally  made, 
whatever  might  be  the  object  In  doing  so.  It  was  one  in  a 
very  delicate  matter,  as  regarded  the  person  to  whom  the  no- 
tice might  apply.  Parties  in  the  situation  of  the  complainers, 
or  those  employed  by  them,  and  for  whom  they  are  responsible, 
must  be  presumed  to  have  known  this,  and  were  bound  to  act 
with  the  care  and  circumspection  which  it  demanded.  In 
making  the  omission,  In  a  notice  of  the  kind  in  question,  re- 
specting any  person  carrying  on  a  trade  or  business  In  such  a 
town  as  Glasgow, — whereby  It  was  not  expressly  confined  to  a 
particular  individual  (as  was  the  notice  in  the  Gasette,  by  the 
insertion  thereof  of  the  special  portion  of  the  designation  left 
out  In  the  complainers'  newspaper),  but  was  rendered  applica- 
ble to  any  person  of  the  same  name  carrying  on  the  same  trade 
or  business  in  any  part  of  Glasgow,  and  might,  therefore,  be 
held  and  believed  to  refer  to  the  respondent  as  the  indivi- 
dual there  publicly  announced  to  be  bankrupt,  was  an  act  of 
culpable  negligence  ;  and  that  being  the  case,  and  considering; 
the  consequences  which  resulted  from  the  notice  so  given  in 
the  complainers'  newspaper,  as  established  by  the  proof,  the 
Lord  Ordinary  cannot  arive  at  the  conclusion  In  point  of  law, 
that  no  damages  are  due  to  the  respondent  So  precise  amount 
of  damage  being  instructed,  the  sum  to  be  awarded  must  of 
course  rest  In  the  discretion  of  the  Court ;  and  the  Lord  Or- 
dinary does  not,  upon  the  whole,  see  any  sufficient  ground  for 
disturbing  the  interlocutor  of  the  Sheriff  in  that  respect." 

The  proof  led  by  the  pursuer  consisted  of  the  evidence 
of  several  persons  connected  with  him  in  business,  who 
deponed  to  the  effect,  that  they  themselves  believed 
the  notice' in  the  Glasgow  Herald  applied  to  the  pur- 
suer,— that  it  occasioned  a  general  report  and  belief  of 
the  pursuer's  bankruptcy, — and  that,  in  their  opinion,  the 
report  was  productive  of  serious  injury  to  the  pursuer, 
and  of  loss  to  him  as  a  merchant. 

The  defenders  reclaimed,  and  pleaded — There  was  no 
allegation  of  malice,  nor  of  inaccuracy  in  copying  the 
notice  from  the  Gazette.  The  sole  ground  of  action  was, 
that  the  notice  had  not  been  copied  in  full.  Bat  it  was 
not  usual  for  newspapers,  in  copying  from  the  Gasette, 
to  copy  in  full,  or  to  give  designations  more  precise  than 
that  now  complained  of.  The  danger  to  be  apprehended 
from  the  deficiency  could  not  be  very  great,  since  there 
was  in  fact  another  John  Reid  in  Glasgow  to  whom  the 
notice  applied  as  much  as  to  the  pursuer,  and  he  had 
made  no  complaint.  It  was  not  said  that  such  an  omis- 
sion would  in  no  case  render  the  proprietors  of  a  news- 
paper liable ;  but,  to  render  the  action  relevant,  where, 
as  here,  malice  was  not  alleged,  there  must  be  a  state- 
ment of  specific  damage.  Now,  the  only  statement  of 
specific  damage  in  the  present  case  was  that  of  the  ex- 
pense of  correspondence.  Nothing  appeared  in  evidence 
on  that  point, — the  whole  evidence  adduced  by  the  pur- 
suer being,  as  the  Lord  Ordinary's  interlocutor  bore, 
merely  that  of  parties  who  stated  generally  that  they 
considered  the  report  of  the  pursuer's  bankruptcy  calcu- 
lated to  injure  his  credit.  In  Craig  v.  Hunter,  29th 
June  1809,  F.C.,  a  case  of  the  same  nature  as  the  pre- 
sent, the  claim  for  damages  was  disallowed.  The  rea- 
son why  the  error  had  not  been  corrected  in  the  publi- 
cation immediately  succeeding  that  in  which  the  notice 
appeared,  was,  that  the  purxuer's  complaint  was  not 
made  to  the  proper  functionary.  The  mistake  no  sooner 
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became  known  to  the  defender  himself,  than  every  effort 
was  made  to  remedy  any  evil  consequences. 

Lord  Juttict- General — I  have  heard  nothing  to  induce  me  to 
alter  the  decision  of  the  Lord  Ordinary.  As  to  the  alleged 
custom  of  newspapers,  only  to  give  an  abridgment  of  the 
notices  in  the  Gazette,  I  hare  only  to  lay,  that  It  is  not  one  to 
which  we  can  pay  any  attention,  became,  if  they  are  to  give 
the  Gazette  to  their  readers,  their  duty  is  to  copy  the  Gazette. 
Looking  to  the  case  »  it  stands,  this  is  an  action  for  not 
doing  what  the  Gazette  authorizes  to  be  dona 

But,  then,  there  is  another  point.  A  publication  elapse*  after 
the  complaint  is  made,  and  before  any  steps  are  taken  to  re- 
medy the  error.  That  was  a  ratal  neglect.  I  look  on  that  as 
a  most  material  fact,  and  It  distinguishes  the  case  materially 
from  that  of  Craig.  As  to  the  plea,  that  there  Is  not  a  sufficient 
statement  of  damage,  I  think  the  statement  Is  quite  sufficient. 
It  is  special  damage  to  injure  a  poison's  character  In  trade, 
and  it  is  not  necessary  to  prove  a  special  lose  in  pounds  shil- 
lings and  pence 

Lord  FuiUrton. — I  have  no  doubt  that  the  principle  of  the 
Sheriffs  interlocutor  is  perfectly  sound. 

The  Gazette  contains  the  intimation  of  the  sequestration 
of  John  Reid,  wine  and  spirit-merchant,  251  Gallowgate, 
Glasgow.  This  was  quite  proper,  because,  as  there  were  other 
persons  in  Glasgow  falling  under  the  description  of  wine  and 
spirit- merchants,  the  addition  of  the  residence  of  the  John 
Held,  the  party  really  sequestrated,  was  an  essential  part  of 
his  distinctive  destination.  Now,  that  being  the  case,  I  think 
it  equally  clear,  that  a  newspaper  proprietor  choosing  to  in- 
sert the  lists  of  bankrupts, — a  piece  of  information  given, 
not  from  any  obligation  incumbent  on  such  proprietors,  bnt 
for  his  own  purposes  and  emolument, — is  bound  to  insert 
the  description  as  given  in  the  Gazette,  and  is  not  entitled  to 
vary  or  abridge  that  description,  when  that  abridgment  has 
the  effect  of  attaching  the  stigma  of  bankruptcy  to  a  party 
different  from  him  who  was  actually  sequestrated.  What 
might  hare  been  the  case  of  the  liability  of  the  Gazette  writer, 
is  a  different  matter. 

The  Gazette  is  the  official  intimation  of  bankruptcies,  and 
the  writers  have  no  authority  to  alter  or  extend  any  description 
given  in  the  sequestration.  The  acting  in  discharge  of  their 
duty  may  protect  them  from  the  consequences  of  such  a  vague 
description  as  thia  But  no  such  defence  Is  competent  to  the 
proprietor  of  a  newspaper.  If  be  chooses  to  copy  the  Gazette 
for  his  own  purposes  and  emolument,  he  Is  bound  to  copy  cor- 
rectly ;  and  if  he  does  not,  he  moat  be  liable  for  the  conse- 
quencea 

As  to  the  notion,  that  a  party  in  the  situation  of  the  pursuer 
must  prove  special  damage,  if  by  that  is  meant  some  special 
amount  of  loss  in  pounds  shillings  and  pence,  It  seems  to  me 
utterly  inadmissible.  That  would  go  the  length  of  defending 
the  proprietor  of  a  newspaper  from  all  claim  of  damage  for 
announcing  the  bankruptcy  of  a  trader,  unless  that  trader  can 
prove  special  damage.  The  answer  Is  obvious.  Proof  of  spe- 
cial damage  may  of  course  increase  the  amount  of  the  injured 
party's  claim.  But  the  false  announcement  of  the  bankruptcy 
of  a  trader,  or  indeed  of  anybody,  is  obviously  in  Itself  a  ground 
of  action,  and   the   foundation  of  a  claim  of  damage, — the 


t,  of  c< 
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in  disposing  of  the  claim.    On  that  view,  1  agree  with  the  1 
Ordinary  in  thinking  that  there  is  no  ground  for  altering  the 
judgment  of  the  Sheriff. 

Lord  Cuninghame. — I  concur  in  the  opinions  that  have  been 
delivered,  and  must  add,  that  I  should  rather  have  expected  an 
appeal  from  the  pursuer  as  to  the  quantum  of  damage,  than  from 
tlie  defenders  denying  their  liability.  The  sum  allowed  by  the 
learned  Slieriff- depute,  I  think  the  minimum  that  could  have 
been  thought  of;  and  hud  it  been  a  greater  sum,  I  fairly  state, 
Hist  I  should  have  paused  before  reducing  the  modification. 

I  hive  in  general  great  sympathy,  anil  am  disposed  to  deal 
gently  with  the  press ;  but,  In  some  respects,  this  case  is  of 
serious  aspect; — not,  indeed,  as  affecting  the  respectable  editor 
Mr.  Outran),  who  was  never  informed  of  the  wrong,  and  is  blame- 
less,— but  agsinst  one  or  more  of  the  reporters,  for  whom  the 
proprietors  are  responsible.  The  defenders  admit  that,  on  the 
very  dsy  f22d  May)  after  the  publication  of  the  erroneous  ur 
defective  extract  was  inserted  in  the  Herald,  from  the  Gazette, 
a  clerk  called  at  the  office  and  pointed  out  the  mistake ;  but  it 
is  added  coolly,  that  that  clerk  omitted  to  staff  it  to  tit  proper 


.functionary  in  the  establishment ;  in  consequence  of  which,  the 
extract  from  the  Gazette  was  not  correctly  inserted  in  the  llenhl 
till  2Ith  May,  a  week  after  the  publication  of  the  mulilsted  u- 
trae  t.  This  waa  a  gross  fault ;  and  the  proprietors  of  an  exten- 
sively circulated  newspaper,  must  be  answerable  both  fur  tlie 
original  error,  and  for  the  continued  negligence  of  those  in  their 
service.  The  defenders  endeavour  generally  to  deny  their  re- 
sponsibility fbr  such  omissions  as  here  occurred  ;  but  they  nil 
do  well  not  to  rely  upon  that  view  of  their  duty. 

Lord  Ivory. — This,  though  in  the  particular  instance  a  cue  of 
little  pecuniary  importance  to  the  parties,  raises  a  very  im- 
portant general  question  as  regards  the  rights  and  duties  of 
newspaper  publishers.  At  first  sight,  it  is,  in  its  circumstances, 
perhapsasomewhat  narrow  case;  button  the  whole  matter,  sad 
after  a  careful  consideration  of  the  pleadings  and  evidence,  I 
am  disposed  to  adhere  to  the  interlocutor.  I  am  quite  ma- 
iled, on  the  one  hand,  that  there  was  no  malice  or  aiamv  in/i- 
riontS, — but,  on  the  other,  though  there  may benoovidenceof 
specific  patrimonial  Ion  measurable  in  ptcuitia  numerals,  I  can- 
not help  thinking,  that  the  proof  as  to  general  loss  of  credit- 
and  this  must  have  been  productive  to  some  extent,  he  it 
more  or  less,  of  actual  loss  in  trade,— is  sufficient  to  sstofj 
the  legal  requirement  on  which  the  case  of  Craig  seems  to  hire 
proceeded,  of  proof  of  special  injury. 

This,  perhaps,  would  of  itself  be  sufficient  to  sustain  the  in- 
terlocutor. Bat  It  is  of  great  importance  to  distinguish  tie 
circumstances  nnder  which  the  present  case  comes  before  tbe 
Court,  from  the  analogies  so  much  founded  on  in  the  argn- 
ment  for  the  reclaimer.  Reference,  for  example,  was  made 
to  the  case  of  a  creditor  applying  for  the  sequestration  of  ha 
debtor,  under  a  designation  not  setting  forth  the  specuJ 
street,  and  number  of  that  street,  in  which  the  business  *u 
carried  on — and  of  the  Gazette  intimation  having  been  con- 
sequently characterised  by  the  same  defect.  Now,  in  toon 
a  tpteitt  faeti,  It  must  always  be  kept  In  view,  that  lie 
creditor  was  acting  In  the  necessary  exercise  of  a  legal  right 
and  the  Gazette  editor  in  the  equally  necessary  exercise  of 
a  legal  obligation  and  doty — and  so  both,  in  the  eye  of 
the  law,  standing  In  the  position  of  privileged  psrtiet- 
agalnst  whom,  as  in  other  cases  of  privilege.  It  would  be  re- 
quisite, perhaps,  to  allege  and  to  establish  malice,  as  enentid 
to  success  in  a  claim  of  damage.  Hero,  the  defender  standi 
in  a  totally  different  situation.  He  was  acting  In  tbe  exerci* 
neither  of  any  legal  right,  nor  of  any  legal  duty.  He  was  not 
called  upon,  for  any  ends  trot  his  own,  to  Interpose  himself  it 
all  In  tbe  matter  out  of  which  the  case  has  arisen.  He  m  i 
mere  volunteer.  He  needed  not  have  noticed  the  bankruptcy 
either  of  the  one  John  Beid  or  another.  That  be  did  so,  area: 
merely  from  a  desire — innocent  enough  in  Itself,  if  acted 
on  with  sufficient  caution  as  regards  the  Interests  of  third 
parties— to  advance  his  own  pecuniary  interests,  by  recon- 
mendlng  bis  paper  to  more  general  circulation,  as  a  caterer  to 
public  curiosity.  In  following  out  such  a  course,  the  duty  in 
cumbent  on  the  defender  was  to  secure  and  observe,  so  first 
least  as  the  means  were  fairly  placed  within  his  power,  the 
most  perfect  accuracy  in  everything  which  might  by  pcsribiiiir 
touch  tbe  character  and  credit  of  others.  So  here,  if  he  had  done 
no  more  than  Implicitly  adopt  and  follow  the  designation  of  tht 
bankrupt  as  contained  in  tbe  Gazette,  the  defender  would  htrt 
stood  excused.  But  he  chooses  to  act  otherwise ;  be  otniu 
a  part  of  the  designation  as  given  in  the  Gazette,  and,  in 
so  doing,  be  takes  the  hazard  connected  with  such  a  chsngt, 
entirely  on  himself  He  says  it  is  not  nsual  to  insert  lbs 
street  and  number  of  the  bankrupt's  buslneaa  But  if  «>. 
it  should  have  occurred  to  him.  that  there  was  some  prac- 
tical purpose  in  view  in  the  fuller  specification  which  »* 
dc  facto  given  In  this  case  in  the  Gazette  notice,  as  named 
by  all  the  parties  more  immediately  concerned.  Then;  s 
no  hardship  In  holding  newspaper  proprietors  to  the  mdm 
measure  of  accuracy  which  the  parties  themselves  deem  in- 
cumbent upon  them.  It  is  by  netting  at  nanght  the  «™ 
which  was  thus  held  out  to  him  by  the  very  terms  of  the  Gt- 
sette,  tbat  the  defender  has  fallen  into  error.  And  it  is  not 
wholly  unworthy  of  remark,  that  the  name  here  was  one  in 
itself  so  common,  and  therefore  probably  of  tepefied  occur- 
rence in  such  an  extensive  mercantile  commnnity  as  thst « 
Glasgow,— a  circumstance  which  In  itself  ought  to  havehsd 
Its  weight  in  regulating  the  judgment  and  act  of  the  defeoii, 
before  he  took  upon  himself,  in  fate  of  the  Gazette,  to  pub- 
lish the  bankruptcy  si  tbat  generally  of  "  John  Beid,"  «*• 


IN  THE  COURT  OP  SESSION,  Ac. 


not  adding  anything  whatever  to  distinguish  one  John  Held 
from  moth  e  r. 

It  is  upon  these  grounds  that  I  hare  come  to  be  humbly  of 
opinion  that  the  interlocutor  of  the  Lord  Ordinary  should  be 
■datredto. 

The  Court  adhered. 

lard  Ordinary,  Wood. — Act.  Penney,  fnglis ;  Gibson  Craigs, 


2&A  Felmiary  1852. 
First  Division. 
No.  170.— Patrick  Boyle,  Petitioner. 
Factor  Loco  Tutoris — Special  Powers — Circumstances  in  which 
iptdal  powers  were  granted  to  the  factor  loco  tutoris  of  a  peer,  to 
psrdaet  the  library  and  picturti  in  the  principal  teat  of the  family 
it  Scotland,  described  at  being  properly  of thenatunof heirloom  ; 
end  alio  certain  furniture  in  that  home,  tie  aciruisition  of  which, 
iliMi  apcetcd,  would  conduce  to  the  letting  of  the  haute. 

This  was  a  petition  at  the  instance  of  the  Factor  toco 
tiUorit  to  the  Marquis  of  Hastings,  for  special  power  to 
lay  oat  a  sum  of  £1600,  on  behalf  of  the  pupil,  in  the 
purchase  of  the  pictures  and  books,  as  well  ae  of  certain 
furniture,  in  the  Castle  of  Louden,  the  principal  man- 
sion-house  of  the  family  in  Scotland.  The  pictures  and 
library  were  described  as  properly  forming  heirlooms  in 
ib»  family ;  and  with  regard  to  the  furniture,  which 
Monged  to  Colonel  Beckwith,  the  present  tenant  of  the 
!  asile,  it  was  stated,  that  the  Castle  would  be  more 
likely  to  let,  or  at  all  events,  less  likely  to  go  to  decay, 
if  this  furniture  were  allowed  to  remain  in  it.  The 
whole  property  could  also  be  purchased,  on  very  favour* 
able  terms,  from  the  pupil's  mother,  who  was  the  execu- 
trix of  his  deceased  brother,  the  immediately  preceding 
Marquis,  and  from  Colonel  Beckwith. 

The  Accountant  of  Court  reported  as  follows: — 

"  Considering  the  position  of  the  family,  aud  the  preservation 
tf  the  mansion,  in  this  particular  cam,  the  Accountant  is  of 
opinion,  that  it  would  be  for  the  benefit  of  the  estate  to  grant 
■he  factor  power  to  treat  with  the  Marchioness  of  Hastings, 
ud  Colonel  Beckwith,  as  he  has  suggested." 

The  Lord  Ordinary  reported  the  point  with  a  note 

"pressing  an  opinion  in  favour  of  granting  the  powers 

■■Tared,  but  calling  the  attention  of  the  Court  to  the 

proposed  expenditure  as  being  "  of  an  unusual  character." 

Special  powen  granted. 

lid  Ordinary,  Cowan. — Act.  Boyle ;  Hunter,  Blair  and 
Cowan.  W.S.  Agents.— (W.O.T.) 

28fA  February  1862. 

First  Division. 

*o.  171. — William  Henderson,  Sutpender, «.  Donald 

Smith,  Respondent. 
ftti-intfcm.  Diligence—  Bill-    Where   a  charge  given  on  a  bill 
"Kkrwd  to  (ft,  Jp.  Bank,  bore  lobe  at  the  inttanee  of  "D.  S.,  at 
uanagtr  to  and  for  behoof  of  the  W.  Bank,"— Held  that  the  deeig- 
™*™  of  the  charger  teat  euffUUnt. 

This  was  a  suspension  of  a  charge  given  on  a  bill 
Pwded  by  the  suspender  to  William  Dixon,  and  by  him 
discounted  with  the  Western  Bank. 

The  charge  bore  to  be  at  the  instance  of  "Donald 
Mnhh,  M  manager  to  and  for  behoof  of  the  Western 
fiwk  of  Scotland." 

The  suspender  pleaded,  that  the  charge  was  irregular 
1Dd  J"***'  m  resPs'ct  tn*t  ttl°  designation  of  the  charger 
■is  wmmimL  neither  his  place  of  residence,  nor  the 
pltceofbt  ■ 


The  Lord  Ordinary  repelled  the  suspender's  plea,  and 
issued  the  following — 

"Note. — The  suspender's  statements  conclusively  shew,  that 
no  ambiguity,  so  far  as  he  was  concerned,  was  created  with  re- 
gard to  the  part;  charging  for  payment  of  his  promissory- note, 
by  the  residence  of  the  manager  or  the  bank's  place  of  business 
not  having  been  set  forth  in  the  charge ;  and  the  Lord  Ordi- 
nary cannot  hold  the  technical  inaccuracy  founded  on,  so 
material  as  to  render  the  charge  altogether  null  and  invalid, 
as  maintained  in  the  suspender's  first  plea  in  law." 

The  suspender  reclaimed. 

Lord  Ivory. — This  diligence  is  raised  by  Hr.  Smith  "  as  ma- 
nager" of  the  bank.  That  seems  a  statement  merely  of  the 
character  in  which  he  raises  the  diligence.  But  there  is  no 
designation  given  of  Mr.  Smith.  The  charge  merely  bears  to 
be  raised  by  a  particular  person  as  officer  of  a  certain  company, 
and  it  is  not  said  where  he  resides,  nor  where  the  bank  itself 
Is.  Yet  the  bank  has  offices  all  over  the  country.  No  doubt 
it  Is  a  very  narrow  objection,  but  there  seems  something  in  it. 

I-ord  Justice-General — I  cannot  bring  my  mind  to  sustain  the 
objection. 

The  Court  adhered. 

Lord  Ordinary,  Cowan.— .1  a.  Sal  -Gen.  (Dees),  N.  C.  Campbell ; 
Wothenrpoon  and  Hack,  8.8  C.  Agent*.— Alt.  Penney ;  Smith 
and  Kinnear,  W.S.  Agents.— L.  Clerk.— (W.G.T.) 

1st  March  1852. 
Coubt  or  Excgiqcxh-  Candlbmas  Tihm  1852: 
Mo.  172. — The  Advocate-General,  Plaintiff,  v, 
David  Smitb,  Defendant. 
Legacy  Dtlty — A  tttlatrix  left  £4000  of  per  tonal  property,  and 
£1000  on  heritable  bond.  She  directed  her  trustees  to  pay  dibit 
and  legacies,  and  dispose  of  the  residue  that: — "  I  direct  my  trus- 
tees to  pay  the  whole  residue  of  the  said  trust-estate  and  effects  to 
W.  D.,  whom  I  hereby  appoint  my  residuary  legatee."  The  debts 
and  legacies  amounted  to  £13.600,  so  that  it  teas  impossible  to  dis- 
charge them  without  encroaching  on  the  £16,000  bond.  The  trust- 
deed  contained  power  to  uplift  and  change  existing  investments,  and 
to  convert  the  estate  into  money,  in  whole  or  in  part.  By  virtue  of 
thispotcer,  the  trustees  uplifted  the  £16,000  bond;  and  having  taken 
ae  much  of  the  money  as  was  required  to  satisfy  the  trust  purposes, 
they  reinvested  upon  heritage  the  residue,  amounting  to  £6000,  and 
claimable  by  W.  D, — Held  that  this  residue  was  not  liable  in  legacy 
duty, — the  change  of  investment  being  limply  in  ordinary  manage- 
ment, and  for  better  preservation,  and  not  a  permanent  change  for 
distribution,  so  at  to  alter  the  conditional  into  an  absolute  direction 
to  rsaliis  the  estate. 

This  was  an  information  for  legacy  duty— (65  Geo. 
III.  c.  184,  sch.  part  3,  and  8  and  9  Vict,  c  76,  §  4)— 
on  a  part  of  the  residue  of  the  estate  of  Jean  Watson 


of  the  bank,  being  stated. 


There  was  a  special  verdict  setting  forth  the  various 
instruments,  and  the  facts  of  the  case.  These  will  be 
found  sufficiently  stated  in  the  judgment. 

The  case  was  argued  before  Lords  Coninghame  and 
Rutherford  on  15th  December  last,  and  again  in  presence 
of  Lords  Fullerton,  Cuninghame,  Murray,  Robertson  and 
Rutherford,  on  26th  January. 

Cur.  adviz.  vtdt. 

Judgment  was  this  day  delivered  by, — 

Lord  Buthcrfwrd. — This  case  has  arisen  under  various  testa- 
mentary instruments,  executed  by  Jean  Watson,  wbo  died  on 
the  15th  of  July  1846.  Her  estate  consisted  of  personal  pro- 
perty, money  in  banks,  two  personal  bonds,  and  certain  other 
sums  due  to  her— amounting  such  personal  projierty  to  £1208. 
She  was  further  creditor  in  an  heritable  debt  of  £10,000,  se- 
cured over  the  estate  of  Lauriston,  In  the  county  of  Kincardine. 
All  tills  property  was  carried  by  the  testamentary  instruments 
referred  to.  The  first  and  leading  instrument  is  a  deed  oftrnst, 
dated  81st  March  1842,  by  which  she  conveyed  her  whole  pro- 
perty to  certain  trustees — "  Prima,  To  the  end  and  intent  that 
my  said  trustees  shall,  so  soon  after  my  decease  as  may  appear  to 
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them  convenient  and  advisable,  realise  such  part  of  my  estate 
and  effect*  as  may  be  unsecured,  and  lay  out  the  tame  Id  such 
Investments  as  to  them  shall  be  most  ad  vtsnble  anil  consistent 
with  the  instructions  after  specified,  and  that  either  on  heri- 
table or  personal  security,  as  to  them  shall  seem  most  expe- 
dient." She  leaves  several  legacies  In  annuity  and  principal, 
and  she  then  proceeds  In  the  snvnrA  place — "  I  direct  and 
appoint  my  said  trustees  to  pay  such  further  legacies  as  may 
be  contained  in  any  codicil,  or  by  any  writinjr  under  my  hand, 
and  that  whether  the  same  shall  be  formally  expressed  and 
written  on  stamper!  paper  or  not ;  and  lastly,  I  direct  my 
said  trustees  to  pay  the  whole  residue  of  the  said  trust-estate 
and  effects,  heritable  and  moveable,  to  the  said  Bev.  Wil- 
liam Duthy,  one  of  their  number,  whom  I  hereby  appoint 
my  residuary  legatee,  or  to  bis  heirs  and  executors  whom- 
soever." She  then  confers  powers  on  her  trustees  In  these 
terms — "  With  power  to  the  said  trustees  to  enter  Into  the 
possession  of  the  said  trust-estate  and  effects,  to  call  and 
sue  for,  uplift  and  receive  the  rents,  maills  and  duties,  inte- 
rests and  annual  profits  of  the  same,  and  to  grant  discharges 
thereof,  which  shall  be  as  valid  and  effectual  to  the  receivers, 
as  if  granted  by  myself;  as  also,  with  power  to  output  and 
Input  tenants,  and  to  grant  tacks  or  leases  of  the  lands  and 
heritages  hereby  conveyed,  for  such  periods,  at  such  rents, 
and  on  such  conditions,  as  to  tbem  shall  seem  proper ;  with 
power  also  to  the  said  trustees  to  appoint  oue  of  their  num- 
ber, or  such  person  or  persons  ns  they  shall  think  proper,  to 
be  a  factor  or  factors  under  them,  for  the  management  of 
the  said  trust-estate,  and  bo  allow  such  factor  a  suitable  gra- 
tification for  his  trouble ;  and  with  special  power  to  the  said 
trustees  to  compound,  transact  and  agree,  or  to  submit  and 
refer  any  question*  or  difficulties  that  may  arise  between 
them,  and  any  other  persons.  In  relation  to  tbe  said  trust- 
estate  and  effects,  or  any  debts  or  claims  which  any  person* 
may  have,  or  charge  against  me  or  my  said  estate ;  all  which 
transactions  and  submissions,  with  the  decrees  arbitral  to 
follow  thereupon,  shall  be  valid  and  effectual ;  And  also,  with 
power  to  the  said  trustees  to  alter  or  vary  such  funds,  stocks 
or  securities,  in  or  upon  which  I  shall  have  placed  my  funds, 
or  upon  which  they  shall  have  lent  or  placed  out  the  money* 
coming  into  their  hands,  in  virtue  of  the  present  trust,  for 
other  securities,  when  and  so  often  as  it  shall  seem  to  tbem 
expedient ;  with  full  power  also  to  the  said  trustees  to  sue  for, 
uplift  and  receive,  the  principal  sums  of  the  debts,  heritable 
and  moveable,  hereby  conveyed,  to  discharge  and  assign  the 
same,  and  renounce  or  dispone  tbe  securities  held  therefor; 
as  also,  to  sell  and  dispose  of  all  or  any  part  of  the  said  trust- 
aatate  and  effecte,  and  that  either  by  public  roup  or  private 
bargain,  upon  such  advertisements,  and  after  such  proroga- 
tions and  adjournments,  a*  to  them  shall  seem  proper ;  and, 
for  that  purpose,  to  enter  into  article*  of  roup  or  minutes 
of  sale,  to  grant  dispositions  containing  proonratory  of  re- 
signation, precept  of  sasine,  or  clause*  binding  my  helm  In 
absolute  warrandice,  and  other  usual  clauses;  and  to  exe- 
cute all  and  whatever  deeds  may  be  necessary  for  rendering 
the  sale  or  sales  effectual,  In  the  same  manner,  and  as  amply 
as  I  could  have  done  myself:  Declaring,  that  the  person  or 
person*  who,  a*  lender*,  debtors,  or  purchasers  foresaid, 
shall  advance  or  pay  to  the  said  trustees  any  sum  or  sum* 
of  money,  shall  noways  be  concerned  with  the  application  of 
the  same,  or  with  any  of  the  conditions  or  provisions  hereof, 
but  shall  be  sufficiently  exonerated  by  tbe  simple  receipt 
and  discharge  of  the  said  trustees :  And  further,  with  power 
to  tbe  said  trustees,  from  time  to  time,  to  nominate  and 
assume  such  other  person  or  persons  as  they  shall  think  fit, 
to  be  trustee  or  trustees  along  with  them,  and  after  their  de- 
cease." To  the  other  powers  and  purpose*  contained  In  this 
deed,  It  seems  unnecessary  at  present  to  refer. 

She  subsequently  executed  various  codicils,  giving  numerous 
legacies,  and  to  a  great  amount.  By  one  of  those  codicils,  in 
the  form  of  a  letter  of  instructions  to  her  trustee*,  dated  16th 
Hay  1842,  she  says—"  Gentlemen— If,  upon  winding  up  this 
trust,  at  whatever  period  appears  most  suitable  to  yon,  it 
■hall  be  found  that  the  sum  falling  to  the  residuary  legatee, 
the  Rev.  William  Duthy,  shall  exceed  £2000  sterling,  then 
and  in  that  case  I  leave  and  bequeath  the  surplus  funds 
to  he  equally  divided  betwixt  bis  brother*  and  sisters,  or  to 
their  representatives,  being  to  the  family  of  the  late  John 
Dothy,  Esq.  of  Bipley,  Hampshire!" 

But  by  a  subsequent  codicil,  also  In  the  form  of  a  letter  to 


her  trustees,  dated  9th  October  IMS,  she  declares— "In  re- 
ference to  my  trust  disposition  and  settlement  dated  tbe  Blst 
day  of  March  1642,  I  hereby  confirm  the  said  deed  of  settle- 
ment; bnt  I  revoke,  cancel  and  annul,  a  codicil  written  by 
me,  and  addressed  to  you  after  that  date,  and  previous  to  tba 
1st  day  of  September  18*6."  The  letters  here  referred  to,  con. 
tain  a  great  variety  of  additional  legacies,  but  do  not  affect 
the  bequest  of  residue  as  contained  in  the  original  deed. 

Tbe  trustees  proceeded,  after  tbe  death  of  the  testatrix,  to 
execute  tbe  trust,  and,  in  tba  course  of  their  ndmiuistiatiooa 
they  not  only  expended  the  personal  property  left  by  tbe  de- 
ceased, and  such  Interest  as  became  due  upon  tbe  heritaUt 
bond  for  £16,000,— but.  Hay  1847,  they  uplifted  that  bond 
Itself, — applied,  August  1847,  a  very  large  port  of  it,  to  tbe 
amount  at  least  of  £10,000,  in  payment  of  legacies,— tut  the 
residue,  amounting  to  about  £0000.  they  invested,  and  it  now 
stands  invested  in  a  bond,  dated  10th  August  1848,  in  favour 
or  the  trustees. 

The  question  is,  Whether  tba  Bar.  William  Duthy  hi  liable 
in  residua  duty  in  respect  of  that  sum  of  £6000— the  amount 
of  tba  duty,  Ifanyiidoe,  being  £600,  as  ha  ia  not  witbiu  the 
degree  of  relationship  that  entitle*  him  to  take  at  a  smaller 
amount  of  duty  F 

This  question,  which  arises  under  65  Geo.  III.,  Imposts*; 
duty  upon  '  tbe  clear  residue  to  arise  from  the  sale,  mortgage, 
or  other  disposition  of  any  real  or  heritable  estate,  atrscrW  to 
be  sold,  mortgaged,  or  otherwise  disposed  of  by  any  will  or 
testamentary  instrument,'  must  in  every  view  be  decided  upon 
tbe  terms  of  the  testamentary  Instruments,  recited  in  the 
special  verdict,  considered  In  their  result,  and  aa  a  whole. 
Even  where  it  may  be  competent  to  refer  to  tbe  mode  in  which 
tbe  testator's  trustees  may  have  actually  dealt  with  property 
in  the  execution  of  the  will,  tbe  terms  of  the  will  itself  most 
still  ultimately  furnish  the  grounds  of  decision. 

In  this  case,  the  testamentary  Instruments  contain  no  woroj 
of  positive  direction  to  sell  tbe  heritable  estate,  or  realise  the 
heritable  debt-  Bucb  direction,  however,  i*  not  necessary  to 
make  the  duty  attach.  For  where,  a*  here,  there  is  a  power 
to  sell  lands  or  realise  heritable  debt,  the  requirement*  of  tbe 
statute  will  be  satisfied,  if,  from  the  whole  scope  of  the  inure- 
ment, It  appear*  that  the  testator  intended  sale,  and  that  bt 
gave  tbe  power  in  circumstances  which  implied  its  execution. 
So,  accordingly,  it  has  been  found  In  a  variety  of  rases,  snch 
as  those  of  Wiliiamion  and  BtadHurn'4  trustees, — the  former 
decided  in  this  Court  on  tbe  28d  of  January  1840,  and  tba 
latter  on  the  3d  of  April  1847.  The  same  doctrine  has  been 
repeatedly  recognised  in  the  English  Courts. 

The  application  of  this  principle,  that  a  power  of  sale  may 
Infer  direction  to  sell;  is  often  of  nicety,  and  attended  wita 
difficulty.  When  a  testator  direct*  partition  of  a  residue 
among  various  individuals,  and  in  arithmetical  proportions, 
especially  when  he  gives  no  power  of  satisfying  the  condition 
by  allotment  of  special  subjects,  there  will  generally  be  sstb- 
factory  element*  for  the  decision  of  the  question, — and  so  it 
was  found  in  the  cases  referred  to.  If  the  purpose  of  the  sill 
cannot  be  executed  without  exercising  the  power  of  sale,  or 
if  the  exercise  of  that  power  be  tbe  plain  and  natural  coon* 
of  execution  or  the  will,  the  inference  from  a  power  to  sell,  U> 
direction  to  sell,  may  become  obvious  and  irresistible,  without 
regard  to  any  other  consideration  than  simply  the  terms  of 
the  Instrument.  Tba  present  case  might  have  afforded  *■ 
strong  example  of  this  kind,  if  the  testatrix  had  permitted 
the  codicil  of  18th  May  1842  to  stand ;  for,  by  that  codicil, 
ahe  altered  her  residuary  bequest,  reducing  the  interest  at  bet ' 
residuary  legatee  to  tbe  sum  of  £2000,  and  directing  aoy 
surplus  funds  to  be  equally  divided  between  hie  brothers  sod 
sisters,  or  their  representatives.  The  purpose  of  this  bequest, 
accompanied  with  tbe  power  of  sale  in  the  deed,  might  ban 
been  decisive  of  the  question — tbe  residue  being  allotted  by 

KymenC  of  £2000  to  one  party,  and  by  equal  partition  of  tsa 
lance  among  an  indefinite  number  of  individuals.  Bat  thh 
codicil  Is  recalled,  and,  though  the  Crown  may  not  be  pre- 
vented from  founding  upon  it,  in  bo  far  as  it  may  l>e  explana- 
tory of  the  testatrix's  language  in  other  parts  of  her  testa- 
mentary deeds,  it  I*  plainly  of  no  relevancy  to  refer  to  It  as 
necessitating,  by  partition,  the  exerslse  of  ths  power  os*  aJa 
By  the  recafof  that  codicil,  she  again  gave,  asthahad  "~* 
nally  given,  the  whole  residue  to  one  pemon,  aa  be 

legatee.     And,  In  passing, It  maybe  observed, that 

testatrix  should  be  held  to  have  had  in  view  that  abawoaU 
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its  tier  property  Invested  la  heritable  bonds  to  an  extent 
it  might  require  £10,000  to  be  uplifted  fn  order  to  the  pay- 
nt  of  bet  legacies,  it  did  not  follow  that  the  disposition  of 
b  residue  might  not  lie  satisfied  without  further  real  i  tat  ion. 
Id  proceeding,  therefore,  to  the  construction  of  the  will, 
itch  contains,  not  directions,  bat  power  to  sell,  the  Court  is 
thout  the  circumstance*  which  have  hitherto  been  relied 
mil  as  supporting  the  inference  of  direction.  The  residue  is 
ten  to  one  person  only ;  and,  by  partially  exercising  the 
wer  of  realising  the  property,  effect  can  be  clearly  given  to 
t  residuary  bequest  as  well  as  to  the  legacies.  Then  it  is 
rr  important  to  observe,  that  the  testatrix  Is  dealing  with 
.  heritable  bond,  which,  though  no  doubt  real  estate  by  the 
i  of  Scotland,  is  very  different  from  an  estate  in  land,  when 
iiiestion  is  raised  as  to  the  expediency  or  necessity  of  a  par. 
,1  or  absolute  sals. 
Keeping  these  observations  In  view,  the  points  relied  upon 

the  Crowu  are  reduced  to  a  narrow  compass.  The  first 
tpose  of  the  trust  is  plainly  unimportant  Bnt  there  is  a 
wet  of  sale,  and  the  trustees  are  directed  to  pay  tht  vhoh 
lam  of  tin  ctlutt,  heritable  and  outvfabic,  to  oal  reswfuarjf  l/galte  ; 
d  in  the  codicil  of  18th  Hay  1842,  the  testatrix  speaks  of 

residue  as  the  turn  falling  to  the  residuary  legatee,  and, 


plsnatory  of  the  testatrix's  language,  it  still  leaves  the  case 
tterially  where  it  stood,  under  the  direction  to  pay  the  whole 
ii*l  ne  of  my  estate,  heritable  and  moveable,  to  one  party, 
e  residuary  legatee. 

After  the  best  consideration  we  bare  been  able  to  give  the 
w,  we  are  of  opinion,  that  this  expression,  ss  applied  to 
ijue,  arising  out  of  heritable  debt,  and  giving  that  residue 
one  person,  affords  too  slight  a  foundation  for  construing  a 
wer  of  sale  Into  a  direction  to  sell  The  residue,  after  all, 
mints  of  money,  though  heritably  secured,  and  might  well 
«poken  of  as  a  payment  of  residue  ;  and  then  the  residuary 
;atec  being  one  person  only,  the  will  might  well  be  executed 
1  miking  over  an  heritable  bond,  or  part  of  it,  as  well  ss  by 
Taunt  of  money.  It  is  in  this  respect  that  the  case  would 
•e  been  different  if  the  party  had  left  heritable  estate— a 
rticular  farm,  for  example,  or  a  valuable  house,  which  must 
re  been  sold  to  realise  the  means  to  pay  the  legacies,  and 
lessarily  converted  into  money  in  the  hands  of  the  trustees, 
there  had  been  several  heritable  bonds,  including  one  for 
000,  which  last  it  might  have  been  unnecessary  to  reiilise 
order  to  payment  of  the  legacies,  the  exercise  or  the  power 
convert  into  money,  became  plainly  unnecessary  in  respect 
that  bond ;  and  it  would  be  very  difficult  to  bold,  that  a 
•er  to  sell  or  realise,  with  a  direction  to  pay  over  the  reel- 
h  necessarily  inferred  direction  to  sell  or  realise.    The  tras- 


I  even  if  it  had  been  convenient  to  alter  the  security,  they 
e  specially  empowered  *'  to  alter  or  vary  such  stocks,  funds 
ecui  i  ty ,  In  or  upon  which  I  shall  have  placed  toy  funds,  or 
n  whii-h  they  shall  havo  lent  or  placed  out  the  money 
ling  into  their  hands.  In  virtue  of  the  present  trust,  for 
er  securities,  when  and  so  often  as  it  shall  seem  to  them 
anient."  The  uplifting,  therefore,  of  an  heritable  bond, 
he  course  of  the  trust,  did  not  Imply  that  it  should  retain 
stupe  of  money.  And  hero  it  is  not  immaterial  to  observe, 
I  the  power  of  sale  is  itself  included  in  general  powers  of 
WremrDt,  anil  is  not  granted  with  any  ipecial  rtftrena  to  the 
pWt  of  the  ultimate  pirpottt  of  the  (nut. 
ktlio  whole,  therefore,  we  are  of  opinion,  that  the  terms 
at  deed  and  testamentary  instruments,  considered  in  them. 
■  do  not,  in  this  case,  support  the  demand  for  duty,  or 
b  the  requirements  of  the  statute,  assumiuft  that  direo- 
■totieli  may,  in  many  instances,  be  construed  from  a  power 

V  the  liability  fur  duty  was  put  upon  another  ground, 
kg  from  the  actings  of  the  trustees  In  the  execution  of  the 
combined  with  the  power  of  sale.  The  mode  in  which 
Be  actually  deal  with  property  left  In  trust  by  a  testator, 
Ditted  in  many  cases  to  be  of  no  relevancy  whatever. 
ideed  contain  directions  to  sell,  it  shall  be  of  no  conse- 
•'■  that  the  trustees  make  over  to  the  parties  Interested, 
Bidue  of  the  estate,  without  sale,  and  In  forma  tpmfra, 
y  received  it ;  and  the  same  shall  be  the  result  where 
"  o  to  tell  hff  not  been  express,  but  inferred  from 


the  combined  consideration  of  a  power  of  sale  on  the  one 
hand,  with  the  purposes  of  the  trust  on  the  other.  These 
points  may  be  considered  as  settled  by  the  case  of  Holford,  In 
the  C«urt  of  Exchequer  in  England,  and  by  the  cases  of  Witliam- 
ron  and  BladAisrn'i  trustees  lu  (bis  Court.  The  decision  in  r* 
Evans,  often  cited,  may  well  be  held  to  have  ruled  the  con- 
verses— namely,  that  where  trustees  holding  under  a  power  of 
sale,  shall  de  facto  sell,  but  not  in  ezreution  of  the  trait,  nor  for  the 
purpomt  of  tin  tnut,  but  for  tbe  advantage  of  the  beneficiaries, 
such  dealing  of  tho  trustees  shall  not  moke  the  duty  attach. 

"  But  it  has  been  contended,  upon  the  authority  of  other 
cases,  particularly  the  case  of  Manglit,  decided  in  Exchequer 
in  England  In  1889,  and  tbe  case  of  Simon,  decided  in  that 
Court  in  1648,  that  where  there  Is  a  power  of  sale,  and  true. 
tees  actually  sell — or,  applying  the  case  t.i  heritable  debt,  which 
in  this  country  Is  real  propii ly,  where  there  is  a  power  to  rea- 
lise heritable  debt,  and  the  trustees  actually  realise  It,  In  the 
execution  of  their  trust — there  the  duty  shall  attach,  upon  the 
ground  that  the  statute  does  not  require  absolute  direction  to 
s.  II,  but  will  be  satisfied  by  conditional  direction  to  sell,— that 
a  power  of  sale  to  trustees.  If  they  shall  think  it  necessary  for 
tbe  execution  or  tbe  trust,  is  tantamount  to  a  conditional  di- 
rection to  sell, — and  that  the  result  would  bate  been  the  same 
if  the  testamentary  Instrument  bad  contained  express  direc- 
tions to  sell,  but  added  the  condition,  if  the  trustees  shall  think 
it  fit  or  necessary  to  do  so  in  the  execution  of  the  trust.  Tha 
case  alManola  certainly  seems  to  justify  this  argument,  as  well 
as  the  reasons  assigned  for  judgment  in  the  case  of  Siacox, 
thongh  in  the  latter  case,  we  should  have  considered  the  deed 
Itself,  having  reference  to  the  partition  of  tbe  residue,  as  con- 
tainlng  sufficient  elements  of  decision.  But,  in  every  view,  we 
apprehend  It  to  be  involved  as  a  principle,  that  what  the  trus- 
tee* do,  if  their  dealing  be  founded  on,  shall  be  done  by  them 
in  tbe  necessary,  or  at  least  plain  and  natural  course  of  their 
execution  of  the  trust.  For  if  the  trustees  sell,  not  in  execu- 
tion of  the  trust — not  in  obedience  to  the  testator's  will — their 
actings  have  no  relevancy.  In  like  manner,  if  the  trustees 
shall  change  an  Investment  merely  from  one  form  to  another, 
simply  in  ordinary  management,  and  for  better  preservation  of 
the  estate,  that  change  of  investment  cannot  be  considered  as 
a  part  of  the  execution  of  the  trust ;  nor  can  the  circumstance 
of  a  temporary  alteration  of  the  investment  of  the  estate  Into 
money,  not  for  ultimate  distribution,  he  held  to  have  changed 
a  conditional  lute  an  absolute  direction.  We  think  this  is 
eminently  the  case  here.  Tbe  trustees  no  doubt  found  it  con- 
venient to  realise  the  whole  bond  for  £16.000.  They  might 
have  found  it  difficult  to  raise  £10,000  of  it,  leaving  the  rest 
on  the  original  investment ;  but  though  it  was  in  their  hands 
fn  tbe  shape  of  money,  till  they  could  find  a  new  investment, 
they  did,  in  point  of  fact,  and  within  a  year,  re-invest  it  upon 
real  security ;  and  it  stood  in  their  names  as  trustees  under 
an  investment  of  the  same  nature  with  that  heritable  invest- 
ment under  which  they  received  it.  They  can  now,  without 
further  change  of  investment,  execute  the  purposes  of  the; 
trust  by  assigning  the  heritable  bond,  as  they  might  have 
assigned  so  much  money  in  tbe  stocks.  We  do  not,  therefore, 
find  in  this  alternative  view,  any  more  than  in  the  former, 
sufficient  giound  for  the  imposition  of  duty. 

This  is  the  unanimous  opinion  of  the  Judges  who  heard  the 
argument ;  and  as  It  has  been  considered  and  approved  of  by 
them,  and  as  they  concur  in  the  judgment,  and  tbe  reasons 
assigned  for  it,  we  have  not  thought  it  necessary  to  request 
their  attendance,  which  would  hare  been  only  pre  forma. 

Out  judgment,  therefore,  upon  the  special  verdict,  is  for  tha 
defendant,  in  whose  favour  the  verdict  must  be  recorded. 

Judgment  for  defendant. 

PLaxmiK's  Auihqutim. — Adv.  Genera!  e.  Williamson,  1 
Bell's  App.  86,  and  10  Clark  and  Finally,  1.  Adv.  General  n. 
Blackburn,  Scotch  Excb.  Kep.  18*7.  Ramsey's  Trustees,  2  a 
M.  and  B.  281.  Mangles,  1839,  5  M.  and  W.  120.  fcomoox, 
1848,  1  W.  H.  d.  7iS.    HetcaUe,  1861,  6W.H.Q.  48. 

Dxmmxtn'B  AtJTHOttrrtse. — Notion!,  1815,  1  Price,  426. 
Ramsay's  Trustees,  neve,  Evans,  1886,  2  C.  M.  and  B,  200. 
Williamson's  case,  tvpra.    Hangles1  case,  lupra. 

Act.  Lord  Advocate  (afoncreiff),  BoL  Gen.  (Does),  Donald- 
son ;  William  Bteuart,  Solicitor,  Ago*.- -Alt.  Dean  of  Faculty 
(AnJerson),  Tnglis;  AgtmL— (F.H.) 
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2d  March  1852. 

Fibst  Division. 

No.  173. — David  Kidd  and  others,  Complainert,  v. 

Jambs  Yonvo  and  others,  Respondent*. 

C  i  tat  i  on — E  sec  u  ti  on — Process. 

This  was  a  petition  and  complaint.  Various  objec- 
tions were  taken  to  the  service.  The  objections  were 
obviated  by  a  new  service  after  answers  had  been  given 
in.  The  Court,  following  the  ease  of  Henderson  v, 
Richardson  and  Mandatory,  20th  May  1818,  sustained 
this  procedure  as  competent. 

Ad.  P.  Fraser ;  Jardine,  Stodart  and  Fraser.  W.8.  Agents  — 
Alt.  Dean.  Macfarlane  ;  T.  and  B.  Landale,  B.B.C.  Agent*.-  L 
Clerk.— (F.H.) 

2d  March  1852. 
First  Division. 
No.  174. — Mabqabet  Aitkenhead  and  others,  Pur- 
suers, v.  William;  AlTKEKHRAD  and  his  Factor  toco 
tutoris,  Defenders. 
Aliment — Thepupil  im  and  heir  of  a  party  deceased,  who  hadlrfl 
nothing  but  a  email  heritable  property,  held  liable  to  aliment  his 
listen,  aged  from  thirteen  to  eighteen  yean,  who  were  not  in  a 
situation  to  earn  their  livelihood, — and  that  until  majority,  unlete 
thty  were  sooner  able  to  maintain  themselves. 
This  was  an  action  of  aliment.    The  defender  was  the 
pupil  son  and  heir  of  the  late  John  Aitkenhead,  who  left 
uo  moveable  property,  but  some  heritage,  producmg,  after 
deduction  of  charges,  a  free  revenue  of  £94  a-year. 

The  pursuers  were  the  sisters  of  the  pupil.  The  eldest, 
Margaret,  was  18  years  of  age;  the  second,  Agnes,  16 j 
the  third,  Jane,  14;  and  the  youngest,  Mary,  13.  The 
two  eldest  were  apprenticed  to  a  dressmaker;  but  none 
of  them  were  in  a  position  to  earn  their  own  livelihood. 
The  Court  had  appointed  Andrew  M'Ewan  to  be  fac- 
tor loco  tutoru  to  the  pupil ;  and,  upon  an  application  for 
special  powers,  he  had  been  authorized  to  borrow  £1600 
on  the  property,  for  payment  of  the  deceased's  debts, 
whereby  the  annual  return  of  the  heritage  had  been  di- 
minished to  the  sum  above  mentioned.  The  application 
at  the  instance  of  the  factor  also  prayed  for  authority — 
"  tn  make  such  reasonable  payments  ont  of  the  rents  of  tbe 
real  property,  ss  may  seem  proper  for  the  maintenance  of  the 
pupil's  slate  m." 

No  defences  were  lodged.  Great  avizandum  having 
been  made  by  the  Lord  Ordinary,  the  Court  pronounced 
the  following  interlocutor: — 

"Conjoin  the  present  action  of  ailment  with  the  application 
for  special  powers  brought  by  the  factor :  Decern  against  the 
defenders  for  payment  to  the  pursuers  respectively  of  the  sums 
after  mentioned,  from  26th  February  1861,  tbe  date  of  their 
father's  death — viz.  to  the  pursuer  Margaret  Aitkenhead,  for 
£12  per  annnm  for  two  years  from  said  period ;  2d,  to  Agnes 
Aitkenhead,  fur  £16  per  annum  for  two  yean  from  said  period, 
and  for  £12  per  annum  for  two  years  thereafter;  Sri,  to  Jane 
Aitkenhead,  for  £16  per  annnm  for  four  years  from  said  period, 
and  for  £1 2  for  two  years  thereafter ;  and,  4th,  to  Mary  Ait- 
kenhead, for  £16  per  annum  for  five  yean  from  said  period, 
and  for  £12  per  annum  for  two  years  thereafter:  But  And 
that  these  allowances  are  to  cease  as  to  any  one  or  more  of  the 
pnrsuen  who  may  become  able  to  support  herself,  or  who  may 
be  married ;  and  allow  decree  for  the  above  sums  to  go  out 
and  be  extracted  ad  interim." 

Petitioners1  Authority.— M'Rostle,  Bar.  Hume,  p.  0. 
Lord  Ordinary,  Wood.— Act.  P.  Shaw  ;  John  W.  Macteniie, 
W.8.  Agent.— W.  Clerk.— (F.H.) 


2d  March  1852. 
Ssoond  Division. 

No.  175. — Blairie  Brothers,  Petitioners,  v.  Ths 
Abkbdkek  Railway  Compact  and  Nathaniel  Fir- 
quhab,  Respondents. 

Arbitration — Summary  Application — Sherffi — frnrim  Tin  < 
the  parties  to  a  submission  applied,  under  the  special  emthorit*  mi 
recommendation  of  the  arbiter,  to  the  Sheriff  for  a  diligence  far  Ik 
recovery  of  documents,  which  was  granted.  A  parly  exatsmed  es 
a  haver  under  the  diligence  having  objected  to  produce  certain  ska- 
ments  em  the  ground  af  confidentiality,  the  arbiter  overrule!  tie 
objection,  and  ordered  production.  The  haver  having  ttiii  declaat 
to  produce  the  documents,  the  party  by  whom  the  eUUjence  W  lot 


writings  called  for  by  the  petitioner,  and  ordained  by  the  erVtn, 
and,  fatting  production  of  the  said  writs,  to  grant  teams!  is 
apprehend  and  incarcerate  the  hewer  until  he  shall  proeha  Hi 
tame,"  or  to  do  otherwise  as  should  teem  just.  Held  that  (at  w- 
pUcatum,  though  unaccompanied  by  my  recommendation  6j  lit 
arbiter,  teat  competent, — U  being  for  the  Sheriff  to  decide  m  tit 
merits  as  hi  should  think  just. 

The  petitioners  presented  a  summary  application  to 
the  Sheriff  of  Aberdeenshire,  in  the  circumstances  and  <A 
the  nature  detailed  in  the  note  of  the  Lord  Ordinary. 

The  Sheriff-flubetitute,  on  18th  October  1851,  p- 
nounced  the  following  interlocutor: — 

"  In  respect  that  it  is  incompetent  for  the  Sheriff  to  giul 
warrant  of  summary  Imprisonment  as  prayed  for,  dismiaaa  Ik 
petition,  and  decerns :  Finds  the  respondents  entitled  i-> 
expenses ;  allows  on  account,"  &c. 

"  Note. — The  petition  prays  the  Sheriff,  de  piano,  to  UterpoK 
his  authority  to  certain  orders  of  an  arbiter,  and  thereupon  u 
grant  warrant  of  summary  imprisonment  for  enforcing  ilea 
It  appears  to  the  Sheriff-substitute  that  the  interim  urdtn  d 
an  arbiter  cannot  competently  be  enforced  by  means  of  wtfc 
an  extraordinary  remedy — more  especially  against  pvtirt  b 
the  position  of  haven,  and  without  an  investigation  into  u 
legality  or  competency  of  the  orders  themselves," 

The  Sheriff,  on  29th  October  following,  adhered. 

The  petitioners  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  Remits  the  causa  to  the  Sheriff,  with  instruction*  to  mat 
his  interlocuton  of  the  18th  and  20th  of  October  IBM:  totbd 
tbe  petition  competent,  and  to  proceed  to  dispose  thereof  i* 
the  merits  as  accords  of  law,  and  as  he  shall  thiuk  jm»;  '-■ 
serving  to  him  all  questions  of  expenses  in  tbe  Inferior  &wt 
till  the  decision  of  the  cause;  and  fads  the  advocator*  enlitii 
to  their  expenses  in  this  Court, 

"  Note. — This  question  arises  ont  of  certain  proceed^ 
taken  in  a  submission  between  the  Aberdeen  Hallway  M 
pany  and  the  advocators.  The  arbiter.  Mr.  Qibb,  eugiiKW.1 
an  interlocutor  of  18th  November  I860,  had  allowed  perna- 
proof  It  is  unnecessary  for  the  point  now  rain  id,  to  euttr  isl 
any  statement  of  the  merits  of  the  case  before  the  aridltr, 
maintained  on  either  side.  In  tbe  conne  of  taking  the  p"> 
the  advocators  lodged  a  minute  and  relative 

documents,  which  they  proposed  to  recover  '  .„      r 

and  the  arbiter,  on  22d  Harcb  1861,  issued  an  order  by  •» 
he  authorises  the  advocators  to  '  petition  the  Judge  Ordioi 
In  terms  of  their  note  and  specification,  and  the  srbiiw 
sportfully  recommends  his  Lordship  to  grant  the  pnvtr 

their  petition— the  proof  and  examination  to  con 

the  arbiter's  office,  Waterloo  Quay,  on  day  of 

with  continuation  of  days.'  The  advocators  th 
sen  ted  an  application  to  the  Sheriff  of  Abw* 
granted,  in  ordinary  form,  letten  of  iHligrsjaiftn 
fore  the  arbiter,  Ac  , '  to  abide  and  answer  at  tin 
tbe  said  oomplalnen(i.*.the  advocators),  and  to  best  k»l- 
soothfast  witnessing  upon  oath,  in  as  far  as  they  kne,  o 
shall  be  asked  at  tbem,anent  the  points  admitted'  '  " 
and  also  to  exhibit  and  produce  on  oath  tbe  font 

papers,  or  otherwise  to  depone  thereanent  as  in 

with  certification,'  4c.  To  the  regularity  and  ralkiUj  «< 
first  and  very  important  step,  tbe  ruipondeut*  slated  *" 
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I/irr!  Ordinary  no  objection  whatever.  On  the  contrary,  they 
admitted  in  debate  that  such  a  course,  taken,  M  in  thift  in- 
itsiue,  on  the  recommendation  of  the  arbiter,  wasof  ordinary 
practice,  and  had  been  repeatedly  sanctioned.  Certainly,  if 
mch  a  course  were  not  competent,  procedure  by  arbitration, 
which  ban  received  in  this  country  such  high  statutory  Banc. 
tion,  would  loee  in  great  measure  its  efficiency  and  advantage. 

"In  tho  course  of  executing  the  diligence  thus  granted  them 
V  the  Sheriff;  and  while  the  agent  of  the  Aberdeen  Railway 
Company,  Mr.  Nathaniel  Farquhar,  was  under  examination  aa 
a  haver,  objections  were  taken  to  the  production  of  certain 
diKumun  Is  filling  under  the  specification,  on  the  ground  of 
too  fide  hi  ial  ity.  There  would  he  no  doubt  of  the  competency 
iif  dating  these  objections,  as  held  to  be  reserved  In  every  dili- 
pnet  against  havers.  The  arbiter  who  took  the  proof  over- 
ruled the  objection,  and  ordered  production.  The  haver  de- 
dined  to  produce — the  Aberdeen  Railway  Company,  of  course, 
in  whole  right  the  objection  was  stated,  concurring  in  the 
objection.  In  these  circumstances,  the  advocators  presented 
to  application  to  the  Sheriff,  the  prayer  of  which  it  is  impor- 
tant to  attend  to.  It  prays  for  set  vice  upon  the  Aberdeen 
Railway  Company,  and  Mr.  Farquhar  their  agent,  to  appoint 
answers  within  a  short  space,  and  thereafter,  with  or  without 
answers,  to  interpone  authority  to  the  order*  Issued  by  the  ar- 
tiler,  quoting  the  particular  orders  made  by  the  arbiter  in  over- 
ruling the  objections — '  And  to  ordain  the  said  Nathaniel  Far- 
quhar to  implement  the  orders,  and  to  produce  the  writings 
called  for  by  the  petitioners,  and  ordained  by  the  arbiter,  in 
hiiordurs  foresaid,  to  be  produced  by  him,  and  that  within  a 
■hurt  time  ;  and  failing  production  of  the  said  writs,  to  grant 
warrant  to  apprehend  and  incarcerate  the  said  Nathaniel  Far- 
qnhar  until  he  shall  produce  the  same ;'  or  to  do  otherwise  as 
to  hit  Lordship  should  seem  just.  The  petition  was  followed 
h»  i  statement  of  Huts  upon  the  part  of  the  petitioner,  and 
ultimately  led  to  a  record,  which  forma  the  subject  of  the  pro- 
mt advocation. 

"Nothing,  it  appears  to  the  Lord  Ordinary,  can  be  more  in- 
cwnct  than  to  say  that  this  Is  an  application  to  the  Sheriff  to 
inhrpone  his  authority  deplann,  arid  as  matter  of  course,  to  the 
arbiter1!  order.  It  is  a  summary  application,  no  doubt ;  but 
It  notonly  prays  for  an  appointment  for  service  and  answers, 
bet,  referring  to  the  proceedings  under  the  diligence,  prays  the 
Sheriff  to  Interpone  his  authority,  and  directly  to  ordain  pro- 
duction, and  warrant  of  Imprisonment  Is  sought  tor  on  the 
■apposition,  and  as  the  consequence,  of  the  witness  failure  to 
nbey  the  SteriJF*  order.  The  only  objection  really  stated  to 
the  coarse  taken  was,  that  the  arbiter  bad  not  specially  recom- 
mended the  Judge  Ordinary  to  interpone  his  authority  here, 
si  In  the  previous  grant  of  diligence.  For  when  the  respon- 
dents were  pressed  to  say  In  what  other  form,  ami  with  what 
ether  prayer,  the  application  should  have  been  presented  to 
the  Sheriff,  if  the  arbiter  had  recommended  tho  procedure, 
they  made  no  answer,  and  did  not  suggest  any  difference. 

"They  Insisted  then  on  this,  that  the  application  was  in- 
competent because  the  arbiter  did  not  specially  recommend 
It  The  J,ord  Ordinary  cannot  concur  in  ibis.  It  may  be  very 
right  that  the  Court,  in  granting  diligence  in  the  first  instance, 
should  require  an  express  recommendation  from  the  arbiter. 
Whether  necessary  or  not,  that  has  been  usual.  But  there  is 
no  inch  question  here.  The  point  arises  in  the  execution  of 
diligence  granted,  and  to  which  no  objection  is  made.  In  the 
proper  execution  of  that  diligence  thus  granted,  the  parties 
Wore  the  arbiter  have  a  clear  and  direct  interest.  The  arbi- 
ter hsa  sufficiently  declared  bis  opinion,  bv  overruling  the  ob- 
jection, and  ordering  the  production.  Is  it  necessary  to  have 
■nether  recommendation  from  the  arbiter,  to  remove  this  ob- 
struction of  the  diligence,  which,  on  his  recommendation,  has 
•beady  been  obtained  !  It  would  seem  not,  as  at  the  beat 
bat  sa  Idle  formality.  Then,  if  the  diligence  be  rightly  grant- 
•d,  and  tho  arbiter's  express  recommendation  to  enforce  it  be 
not  oeoaaaary,  the  Lord  Ordinary  conceives  that  the  party  ob- 
*nWed  is  entitled  to  come  to  the  J  udge  from  whom  the  cJili- 
«<ace  procee>ls,  to  shew  that  a  witness  under  examination  is 
■cttng  In  contempt  of  the  diligence,  aud  to  ask  him  to  enforce 
It,  not  dt  fiano,  but  to  pronounce  bis  own  order,  with  the  pro- 
per  ontlncatioQ  if  it  shall  be  disobeyed.  There  could  be  no 
MjaMufuuee  against  the  interposition  of  the  judge,  than  that 
"OWcmenl  sought  was  to  enforce  an  illegal  order ;  but  if 
*«  eoafld  not  be  stated,  the  Judge  Ordinary  is  bound  to  see 
™  *■*»  diligence  enforced,  where  be  has  legally  granted  It, 
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whether  the  case  depends  l«fore  his  own  commissioner  or  be- 
fore an  ailiiter.  What  Is  the  meaning  of  a  party  holding  dili- 
gence from  a  competent  Court,  competently  granted,  for  re- 
covery of  documents,  with  certification  as  accords  of  law  r 

"  The  Lord  Ordinary  had  imagined  that  the  respondents  had 
waived  the  question  of  competency  before  the  Sheriff,  and  bad 
been  anxious  to  take  discussion  on  the  merits,  and  therefore 
pronounced  the  interlocutor  of  the  20th  of  December  last, 
which  was  adjusted  after  mnch  discussion  with  the  parties, 
and  In  obedience  to  which  a  minute  was  lodged  for  the  respon- 
dents. But,  on  resuming  the  debate,  the  respondents  insisted 
on  thcjr  plea,  that  the  application  to  the  Sheriff  was  incom- 
petent, limiting  the  debate  to  that  point  alone,  and  declining 
to  debate  the  merits  of  the  objection  taken  by  the  haver.  The 
Lord  Ordinary,  in  the  circumstances,  could  not  bold  them  pre- 
cluded from  recurring  to  this  point,  and  has  pronounced  judg- 
ment accordingly,  as  if  the  parties  bad  taken  the  same  ground 
at  the  outset. 

"  In  these  circumstances,  the  Lord  Ordinary  has  remitted  to 
the  Sheriff;  with  instructions,  which  will  leave  him  full  power 
to  dispose  of  the  merits  of  the  question  upon  which  his  inter- 
position should  depend." 

The  respondents  reclaimed,  and  argued,  that  the  peti- 
tion was  incompetent,  and,  at  any  rate,  that  the  Court 
ought  not  to  interfere  to  the  effect  of  enforcing  the  order 
of  the  arbiter  by  imprisonment ,  in  respect  that  the  arbiter 
had  not  given  any  recommendation  to  that  effect.  It 
was  not  competent  to  ask  the  Court  to  enforce  orders  or 
appointments  of  an  arbiter  by  a  summary  application  for 
imprisonment. — Murray  f.  Bisect,  loth  May  1810.  But 
even  assuming  that  this  was  to  be  treated  as  a  case  in 
the  same  position  as  if  a  haver  called  by  a  diligence  in  a 
cause  depending  before  the  Court,  had  refused  to  produce 
a  document,  which  he  could  be  compelled  to  do  by  sum- 
mary imprisonment,  the  petitioners  had  not  put  them- 
selves in  a  situation  to  ask  the  Court  to  interfere  in  thai 
manner.  Tbey  ought  to  have  asked  the  arbiter  to  re- 
commend to  the  Court  to  enforce  his  order  by  imprison- 
ment, and  there  ought  to  have  been  an  order  by  the  ar* 
biter  to  that  effect,  if  such  a  course  appeared  to  him  to 
be  proper.  Such  was  the  course  always  followed  when 
the  party  wished  to  obtain  the  diligence  of  the  Court  in 
order  to  enforce  the  attendance  of  witnesses.  Prom  all 
that  appeared  on  record,  it  was  possible,  that  had  such 
an  application  been  made  to  the  arbiter,  he  would  have 
refused  to  make  the  recommendation;  and  as  the  Court 
were  merely  supplementing  his  authority,  and  to  some 
extent  acting  ministerially,  they  ought  not  to  interfere 
unless  satisfied  that  the  arbiter  had  exercised  his  judicial 
discretion,  and  considered  their  interference  indispen- 
sable. Whereas  here  the  arbiter  had  refused  even  to 
look  at  the  documents  with  a  view  to  considering  the 
question  of  confidentiality,  and  ordered  their  production 
at  once,  so  as  to  be  open  to  the  inspection  of  the  other 
party.  There  was  no  contempt  of  the  authority  of  the 
Court  which  granted  the  diligence,  because  the  haver 
appeared  in  obedience  to  its  order,  and  merely  stated  tho 
objection  of  confidentiality,  which,  as  was  admitted,  was 
not  overruled,  but  must  be  held  to  have  been  reserved 
by  the  Court  on  granting  diligence. 

Lord  Medvyn I  am  inclined  to  concur  with  the  argument 

of  the  reclaimers.  The  arbiter  was  the  Judge,  and  the  sole 
judge,  whether  these  documents  were  or  were  not  confidential ; 
and  when  the  party  seeks  power  from  the  Court  to  enforce 
their  production,  the  Court  are  bound  to  see  If  the  arbiter  has 
properly  exercised  his  judgment  in  the  matter,  before  they 
will  interfere. 

lard  Jutiiu-Cltrk.— The  way  the  case  strikes  rae  Is  this:— I 

quite  concur  that  the  Sheriff  is  not  entitled  to  pot  the  ordinary 

powers  of  the  Court  in  motion  until  he  is  called  on  by  the  a). 
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hitcr.  The  aihiter  must,  in  the  general  case,  state  that  he  is 
etopped  in  the  course  of  hi*  proceedings,  and  call  on  the  Sheriff 
for  authority  to  enforce  his  order.  But  what  taken  place  here  ? 
Letters  of  diligence  are  granted,  and  under  them  Farquhar  is 
mm  moiled,  and  is  called  on  to  produce  certain  documents  He 
refases  to  do  bo.  That  is  prima  foot  a  refusal  to  obey  the  dili- 
gence, just  as  if  he  hod  refused  to  attend.  Then  the  party- 
riot  the  arbiter,  but  the  party  who  has  obtained  the  letters 
ofdiligcuco — applies  to  the  Sheriff  to  appoint  his  petition  to 
be  served  on  Farquhar,  and  to  appoint  him  to  lodge  answers, 
and  "  thereafter  to  interpone  your  authority  lo  the  orders"  by 
the  arbiter,  and  to  ordain  Farquhar  to  implement  these  orders, 
and,  failing  implement,  to  grant  warrant  for  bis  incarceration. 
But,  of  couree,  all  this  must  depend  on  the  merits  of  the  case. 
If  good  cause  is  shewn  why  Farquhar  should  not  implement 
these  orders,  the  Sheriff  will  not  ordain  him  so  to  do ;  and  if 
good  cause  is  not  shewn,  he  will.  All  the  petitioner?  do 
is,  to  call  ou  Farquhar  to  say  why  he  does  not  obey  the  arbi- 
ter's order.  Was  that  not  a  competent  application  for  a  party 
to  make  who  had  got  letters  of  diligence  !  If  the  plea  of  con- 
fidentiality is  to  be  put  forward,  that  will  be  heard  by  the 
(Sheriff,  and  decided  by  hiin.  If  the  Sheriff  supports  it,  be 
will  say  there  is  good  cause  for  not  producing  the  documents, 
and  dismiss  the  petition.  But  here  there  is  a  prima  facie  refu- 
sal to  obey  the  Sheriff's  diligence,  and  I  think  this  party  is 
entitled  to  make  the  application  ;  and  nothing  is  required 
from  the  arbiter,  because,  when  the  diligence  is  granted  by 
the  Sheriff,  the  failure  to  obey  that  diligence  before  an  arbiter 
is  just  the  same  as  if  it  had  been  before  a  commissioner. 
This,  however,  is  a  limited  ground  of  decision,  hut  it  is  the 
Only  one  I  take  here. 

Lord  Gockbarn. — I  quite  agree  with  your  Iiordship.  I  think 
Ihe  Sheriff  .substitute  went  wrong  from  the  first  in  supposing 
this  wis  an  application  to  grant  warrant  de  piano,  without 
considering  whether  the  documents  to  be  produced  were  or 
wciu  not  confidential. .  The  case  Is  just  the  case  of  an  ordi- 
nary witness.  If  he  refuses  to  attend,  the  Sheriff  will  order 
him  to  do  so.  What  questions  are  to  be  put  to  him,  is  of 
Course  a  matter  to  be  afterwards  settled. 

J.ord  Murray, — I  agree  with  your  Lordship. 
The  Court  adhered. 

Lord  Ordinary,  Iintherfurd. — Act,  Young;  Lockhart,  Mor- 
ton, Whitehead  and  Greig,  W.S.  Agent*.— Alt,  Gordon  ;  Web- 
ster and  Renny,  W.S.  Agents.— R.  Clerk.— (W.G.T.) 

3d  March  1852. 
First  Division, 

No.  17G. — Alexander  Balfour,  Advocator,  v.  Baxter 
Brothers  and  Company,  Respondents. 

Competition— Multiplepoinding — Bill  of  Lading — The  fond  in 
medio  in  a  multiplspvinding  consisted  of a  ship i  cargo,  claimed  on 
toe  one  hand  by  the  holder  of  a  bill  of  lading,  and  on  the  other  by  the 
general  ereditort  of  the  ihxppcr.  The  thipper  teat  a  foreigner  teas 
had  died  bankrupt,  and  triune  repritentatieet  tcere  duly  cited  upon 
letters  of  eupplement,  but  made  no  appearance— Heid  thai  the  hoi. 
dtr  of  the  bill  of  lading  teas  entitled  to  the  fund  in  medio,  although 
the  general  eredilort  averred  and  offered  to  prove,  ill,  thai  the  cargo 
had  been  ihipped  on  the  order  of  tome  of  their  member  tcho  had  ac- 
opted  billt  on  Mr-  faith  of  it ;  and,  2d,  that  the  bill  of  lading  wot 
held  by  the  opposing  competitor  as  a  tecurHyfor  a  debt  tchieh  had 
been  paid. 

Title  to  Sue— Decree-Dative— Confirmation— Question,  Whether 
a  decrec-datice  obtained  by  the  creditor  of  a  defeated  debtor,  is  good 
at  a  title  to  itie  without  confirmation  t 

This  was  a  multiplepoinding  originally  raised  in  the 
Sheriff  Court  of  Dundee.  The  fund  in  medio  consisted 
of  ttu^  f  Hjqe*i$\of  a  cargo  of  flax  sold  judicially  when 
^ MB jjoaogmotfrtTrrn  instituted. 

1834,  the  respondents  Baxter  Bro- 
"olden  and  Clark,  merchants  in  Dun- 
mts  of  flax  from  Luplau,  a  merchant 
toy  had  given  orders  for  shipment. 
834,  the  cargo  of  flax  was  put  on 
"  of  Dundee.     Luplau  took  from 
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the  master  a  bill  of  lading,  by  which  the  latter  bound 
himself  to  deliver  "  unto  order  or  assigns." 

To  pay  for  the  flax  so  shipped  by  him,  Luplau  ob- 
tained an  advance  of  £1000  from  Schroeder  and  Co., 
merchants  in  Riga.  As  a  security  for  the  advance,  be 
placed  in  their  hands  three  bills  payable  to  them,  and 
drawn  by  him  on  Chalmers  and  Guthrie  of  London, 
The  bills  were  for  various  sums,  amounting  in  all  to 
£1000,  and  were  payable  on  20th  July. 

On  the  same  day,  Luplau  shipped  another  cargo  of 
flax  in  another  vessel.  He  also  obtained  an  advance 
of  £1000  from  another  house  in  Riga,  (Wobrmann  and 
Son.)  In  security  of  this  advance,  hie  also  placed  in  the 
hands  of  that  house  three  bills  in  their  favour,  drawn  by 
him  upon  Chalmers  and  Guthrie,  and  payable  on  20th 
July. 

The  latter  cargo  was  not  the  subject  of  competition 
in  this  process.  It  is  mentioned  only  to  shew,  that  on 
5th  April  1834,  Luplau 's  drafts  on  Chalmers  and  Guth- 
rie amounted  to  £2000,  so  that  it  was  necessary  for  aim 
to  place  in  their  hands  funds  to  that  amount  as  a  provi- 
sion for  the  drafts. 

These  six  drafts  were  dated  oth  April,  and  payable  on 
20th  July.  On  the  same  day,  Luplau  drew  a  bill  for 
£1000  on  Baxter  Brothers,  and  another  bill  for  the  MM 
sum  on  Holden  and  Clark,  in  favour  of  Chalmers  and 
G  uthric,  both  payable  on  20th  July.  All  these  bills  were 
transmitted  to  Chalmers  and  Guthrie. 

In  this  way,  there  were  bills  against  Chalmers  and 
Guthrie  for  £2000,  and  bills  in  their  favour  for  the 
same  sum.  Baxter  Brothers  and  Holden  and  Clark  ac- 
cepted and  paid  the  bills  drawn  on  them.  Chalmers  uid 
Guthrie  accepted,  but  did  not  pay  the  bills  drawn  oo 
them  in  favour  of  Schroeder.  After  some  demur,  the; 
agreed  to  pay  the  bills  in  favour  of  Wohnnann  and  Son, 

On  11th  April,  Luplau,  disappeared  from  Biga,  and 
was,  a  few  days  afterwards,  found  drowned. 

On  the  day  of  his  disappearance,  his  wife  found  two 
open  letters  addressed  severally  to  Schroeder  and  Co. 
and  to  Wohrmann  and  Son,  each  letter  inclosing  a  bill 
of  lading  for  the  cargoes  of  flax  already  mentioned.  The 
bill  of  lading  for  the  cargo  of  the  Hero  was  contained  in 
the  letter  addressed  to  Schroeder  and  Co.  The  letters 
wore  next  day  (12th  April)  delivered  by  Luplao's 
clerk  to  the  parties  to  whom  they  were  addressed.  Th* 
letter  to  Schroeder  and  Co.  was  in  the  following  terms : 
"  Messrs.  George  Wm.  Schroeder  &  Co. 

"  Although  there  is  no  donbt  as  to  the  acceptance  of  tht 
£1000,  as  at  the  same  time  remittances  of  a  similar  amount 
were  made  against  it,  notwithstanding,  until  receipt  of  tbs 
Information  of  its  being  accepted  and  paid,  I  send  jon  here- 
with inclosed  the  value  in  endorsed  duplicate  bill*  of  lading 
for  1&3  Sii.  lb.  of  different  sorts  of  Sax.  On  the  reoHpl  of 
aforesaid  information,  I  request  jou  will  deliver  the  bill  oi 
lading  to  the  drawees." 

It  was  found  that  Luplau  had  died  a  bankrupt.  He 
was  indebted  on  general  account  to  Chalmers  and  Guth- 
rie in  a  sum  of  £4497.  As  already  said,  when  the 
day  of  payment  of  the  bills  arrived,  Chalmers  and  Guth- 
rie obtained  payment  of  the  £2000  bills  on  Dundee,  but 
refused  to  pay  one  set  of  their  acceptances  to  Lnplaa— 
viz.  those  drawn  in  favour  of  Schroeder  and  Co. 

Schroeder  and  Co.  did  not  seek  to  enforce  payment  of 
these  acceptances  against  Chalmers  and  Guthrie.  They 
endorsed  the  bill  of  lading  of  the  Hero's  cargo  to  Wilsons 
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nd  Co.  their  solicitors  in  London,  by  whom  it  was 
again  endorsed  to  the  advocator  Balfour. 

The"Hero"  arrived  in  Dundee  on  23d  June  1834. 
Balfour  immediately  served  upon  the  master  the  follow- 
ing notice: — 

•I  no  the  holder  of  a  hill  of  lading  for  the  following  S3 
talcs  of  flax,  via.— (Here  follows  a  description  of  the  flax}— 
■hipped  on  board  the  Hero,  under  your  command. 

"  I  do  hereby  give  you  notice,  not  to  deliver  to  any  person 
or  persons  whomsoever,  the  said  93  bales  of  flax,  but  that  you 
hold  the  tame,  and  every  part  thereof  at  my  order  and  dls- 

In  these  circumstances,  the  present  mnltiplepoinding 
was  raised  on  26th  June  1834.  The  representatives  of 
LupbtQ  were  duly  cited  to  the  process  on  letters  of  sup- 
plement, and  also  under  an  edict  sued  out  against  them, 
before  the  Commissary  of  Edinburgh,  by  Milne,  one  of 
the  respondents,  as  executor-creditor  of  the  deceased. 
Bat  no  appearance  was  made  for  them. 

The  flax  having  been  judicially  sold,  the  price  of  it 
formed  the  fund  in  medio.  Balfour,  as  holder  of  the 
bill  of  lading  for  the  cargo  represented  by  the  fund, 
claimed  to  be  preferred  to  the  whole  of  it.  The  oppos- 
ing claimants  were  Baxter  Brothers,  Holden  and  Clark 
(who  withdrew  from  the  competition  long  before  the 
ultimate  disposal  of  the  cause),  and  Milne,  a  creditor  of 
I.aplau,  who  had  obtained  decree-dative  under  his  edict 
already  mentioned.  There  were  also  other  claimants 
who  were  creditors  of  Luplau  in  respect  of  bills  in  his 
favour,  accepted  and  paid  by  them  in  reliance  on  ex- 
pected shipments  of  flax  which  were  never  made. 

On  19th  January  183G,  the  Sheriff  allowed  the  par- 
tiei  a  proof  of  their  respective  averments.  On  7th  No- 
vember 1837  and  3d  October  1839,  the  advocator's 
cedents,  Wilsons  and  Co.  and  Schroeder  and  Co.,  were 
ordered  to  be  judicially  examined.  A  proof  was  taken 
in  Riga,  in  London,  and  in  Dundee, 

While  these  proceedings  were  in  dependence,  an  ar- 
rangement was  entered  into  between  Schroeder  and  Co. 
on  the  one  part,  and  Chalmers  and  Guthrie  on  the  other, 
through  the  medium  of  their  attorneys,  Wilsons  and  Co. 
and  Messrs.  Oliverson  and  James  Maynard.  The  terms 
of  the  arrangement  will  be  seen  in  the  following  letter  : — 
"  Hrawt.  J.  Oliverson  &  Co. 

Mr.  Jaa,  Maynard.  London,  lBtk  January  1885. 

"We  beg  to  acknowledge  receipt  of  £1000  from  you  this 
day,  which  we  undertake  to  repay  you  on  demand ;  and,  in 
the  meantime,  we  beg  to  hand  you.  as  security  for  the  repay- 
ment thereof,  the  accompanying  three  bills  of  exchange  for 
the  rams  of  £600,  £260,  and  £240,  drawn  by  H.  E.  Luplau, 
•ad  accepted  by  Messrs.  Chalmers  and  Guthrie,  which  it  is 
understood  yon  are  to  return  to  us  on  repayment  of  the  above 
£1000  and  interest 

"And  the  better  to  secure  to  you  the  repayment  of  this  sum 
of  £1000,  we  agree  that  you  shall  have  the  right  to  receive  any 
money  which  may  become  payable  to  us,  or  to  Messrs.  Wilson, 
Wilson  and  Co ,  to  whom  we  endorsed  tho  bill  of  lading  of 
the  flax  on  board  the  Hero,  James  Nome  master,  which  ar- 
rived and  has  been  landed  at  Dundee,  and  has  become  the 
wbjectof  a  legal  proceeding  there,— the  said  Wilson,  Wilson 
and  Co.  having  endorsed  the  bill  of  lading  to  Alexander  Bal- 
foor  of  Dundee,  who  Is  a  party  to  the  said  proceedings ;  and  we 
now  authorise  you,  iu  case  the  lawsuit  shall  be  decided  in  our 
"■tour,  or  any  snm  of  money  shall  become  payable  to  us,  or  to 
Means.  Wilson,  Wilson  and  Co.,  or  to  Mr.  Bnlfour,  or  otherwise, 
in  right  of  the  bill  of  lading,  to  receive  whatever  money  may 
heeaeaeso  payable  from  orio  respect  of  the  said  flax,  from  any 
of  las  parties  above  named,  or  the  Court  or  the  Courts  in 
which  the  said  proceedings  now  are,  or  hereafter  may  be  pend- 
ing ;  and  to  give  valid  and  effectual  receipts  and  discharges 


for  the  money  which  yoo  may  so  receive;  and  we  agree  to  give 
to  you  auy  other  power  or  authority  which  you  may  require 
for  the  purpose  of  enabling  you  to  receive  the  money  which 
may  become  payable  iu  respect  of  the  matter  aforesaid,  or  any 
of  them.     Wo  remain,"  &c. 

"G.  W.  ScDBOsnaa  &  Co.  of  Riga." 

"  We  agree  to  the  above,  and  undertake  to  act  in  accordance 
therewith,  so  far  as  we  are  concerned. 

"  Wilsoh,  WruoH  &  Co." 
On  22d  October  1844,  the  Sheriff-substitute  (Hen- 
derson) pronounced  the  following  interlocutor : — 

"  Having  considered  the  closed  record,  proof  adduced,  pro- 
ductions, and  whole  process,  and  having  resumed  consideration 
of  the  minute  of  debate  for  the  claimant  Alexander  Balfour, 
whose  claim  Is  adverse  to  tho  claim  of  all  tho  other  claimants, 
and  having  also  considered  the  minute  of  debate  for  tho  com- 
mon agent  on  behalf  of  the  other  claimants,  finds,  In  reference 
to  the  competition  between  these  parties,  that  the  flax  in  dis- 
pute has  been  sold  by  authority  of  the  Court,  with  consent  of 
all  parties,  and  that  the  price  thereof,  which  forma  the  fund  is 
medio,  has  been  consigned  in  the  Dundee  Bank,  subject  to  the 
future  orders  of  Court:  Finds  thut  tho  fund  so  consigned, 
amounted,  as  at  24tb  November  1840,  to  the  accumulated  sum 
of  £1103  : 0  :  2  sterling  :  Finds  that  the  foresaid  flax  waaship- 
ped,  upon  the  6tb  April  1831,  by  M.  E.  Luplau  of  Riga,  on  board 
the  '  Hero,'  James  Norrio  master,  then  at  Riga,  and  bound  for 
Dundee,  as  Is  instructed  by  the  bill  of  lading  produced  :  Finds 
(hat,  by  said  bill  of  lading,  the  flax  was  to  lie  delivered  nuto 
order,  and  it  bears  to  be  Indorsed  by  Luplau  to  George  Win. 
ficbroeder  and  Company  of  Riga,  and  by  them  to  Wilson, 
Wilson  and  Company,  of  London,  and  by  them  to  the  claimant 
Alexander  Balfour :   Finds  it  instructed  by  the  correspondence, 

! productions,  and  other  evidence  in  process,  that  Luplau,  through 
lis  agents  iu  Dundee,  had  chartered  the  Hero  to  proceed  to 
Riga  for  the  purpose  of  bringing  home  the  flax,  which  some  of 
the  claimant*  liail  authorised  him  to  purchase  for  them  :  Finds, 
in  particular,  that  the  claimants,  Baxter  Brothers  and  Com- 
pany, and  Holden  and  Clark,  had  both  given  such  authority 
to  purchase,  and  that  they  took  lastags  in  tho  Hero  to  convey 
home  their  property :  Finds  it  instructed  that  Baxter  Brothers 
and  Company,  and  Holden  and  Clark,  had  both  authorised 
Luplau  to  draw  bills  upon  them  for  tho  first  cost  of  the  flax, 
and  accordingly  that,  two  separate  bills,  each  for  £1000,  dated 
6th  April  1834,  at  three  mouths,  was  drawn  by  him  upon  each 
of  those  firms,  to  the  order  of  Chalmers  and  Guthrie  of  London, 
and  which  bills  were  duly  accepted  and  paid  when  due,  as  la 
instructed  by  the  retired  bills  produced !  Finds  that  of  the 
same  date  with  the  last  mentioned  bills,  Luplau  drew  upon 
Chalmers  and  Guthrie  three  bills  pre  £240,  £2fl0,  and  £500,  all 
dated  Riga,  Stb  April  1834,  payable  at  three  months :  Finds 
that  Luplau  negotiated  or  sold  for  cash  the  three  last  men- 
tioned bills  to  Schroeder  and  Company,  and  at  sometime  re- 
mitted to  Chalmers  and  Guthrie  the  said  two  bills  by  Baxter 
Brothers  and  Company,  and  Holden  and  Clark,  as  a  special 
provision  to  meet  the  same :  Finds  that  Chalmers  and  Guthrie 
accepted  the  said  three  bills,  bnt  when  they  became  doe,  they 
refused  to  pay  the  same :  Finds  it  proved  by  the  evidence  of 
John  Anthony  Rucker,  that  upon  the  11th  of  April  1834,  a 
few  days  after  drawing  and  negotiating  Bald  bills,  Luplau  dis- 
appeared, and  that  his  dead  body  was  found  soon  afterwards 
in  a  lake  near  Riga  :  Finds  It  admitted  and  proved  that  Lup- 
lau was  bankrupt  at  the  time  of  his  death  :  Finds  It  proved, 
by  the  deposition  of  George  Kohn  (Luplau's  clerk),  that  upon 
the  same  day  that  Luplau  disappeared,  he  sent,  through  the 
medium  of  his  wife,  to  Kohn  an  open  tetter  addressed  by  Lup- 
lau to  Schroeder  and  Company,  enclosing  the  bill  of  lading  of 
the  flax  in  question,  which  letter,  with  its  enclosure,  Kohn 
delivered  to  Schroeder  and  Company  the  following  morning; 
Finds  it  proved,  by  the  evidence  of  Adolphus  Berent,  one  of 
Luplau's  assignees,  that  though  the  letter-book,  understood  to 
contain  aoopy  of  Luplau's  letter  of  Stb  April  1884  to  Chalmers 
and  Guthrie  of  London,  accompanying  the  said  remittances 
for  £2000,  hod  not  been  traced,  still  it  appears  from  Luplau's 
letter  to  Schroeder  and  Company,  given  in  evidence,  that 
Luplau  contemplated  the  foresaid  remittances  as  a  special 
provision  against  his  said  drafts,  of  the  same  date,  for  a-  lik* 
amount:  Finds  it  admitted  on  all  hands  that  Chalmers  and 
Guthrie  are  perfectly  solvent;  bnt  finds,  in  such  circumstances, 
that  the  scheme  on  which  they  have  acted,  of  not  paying  their 
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bill",  and  of  making  a  temporary  advance  to  Schroeder  and 
Company  equal  to  their  amount,  through  the  medium  of  their 
respective  attorneys,  as  set  forth  in  the  copy  letter  No.  44  of 
process,  is  not  justifiable,  and  cannot  aval!  them  ■  Finds  it 
instructed  by  tbe  testimony  of  Thomas  Wilson,  one  of  the 
j.artnera  of  Wilson,  Wilson  and  Company,  that  Hint  house  have 
-no  personal  interest  in  the  bill  of  lading  of  the  flax  in  question, 
and  that  it  is  also  instructed  that  the  claimant  Alexander  Bal- 
ibiir  to  in  tbe  same  situation,  and  that  both  hold  the  bill  of 
lading,  and  act  thereon,  an  the  mere  agents  of  Schroeder  and 
Company  :  Finds  that  Schroeder  and  Company  having  in  fact 
received  payment  of  said  three  bills,  or  of  a  sum  equal  to  their 
amount,  from  Chalmers  and  Guthrie,  through  the  medium  of 
their  attorneys  as  Aforesaid,  the  claimant  Alexander  Balfour, 
as  t  lie  mere  indorsee  of  the  hill  of  lading,  cannot.  In  the  cir- 
en  instances  in  which  be  holds  the  same,  lw  held  as  an  onerous 
bolder  thereof  in  a  competition  with  the  other  claimants 
(l.upluu's  onerous  creditors),  for  whose  behoof  the  common 
intent  acts;  repels,  therefore,  the  claim  of  the  said  Alexander 
Balfour,  and  decerns  accordingly  :  Finds  said  claimant,  Alex- 
ander Balfour,  liable  in  the  expenses  of  process  connected  with 
the  discussion  of  his  claim." 

To  this  judgment  the  Sheriff  (L'Aniy)  adhered  on 

Balfour  having  presented  a  note  of  advocation,  the 
Lord  Ordinary,  on  20th  July  1H47,  pronounced  the 

following  interlocutor.- — 

"  Finds  that  tbe  advocator  Mr.  Balfour  is  the  only  party  in 
this  co  in  petition  who  has  exhibited  any  title  in  his  person  to 
any  portion  of  tbe  cargo  of  flax  which  forms  the  subject  in 
dispute ;  and  finds  that  the  said  title,  which  to  duly  consti- 
tuted by  bill  of  lading,  regularly  indorsed  in  bto  favour,  (so 
luiv  as  the  same  standi*  unoppoeid  by  a  conflicting  and  pre- 
ferable title,  and  is  not  reduced  or  set  aside  at  tbe  iustauce  of 
Kiuie  party  duly  connecting  himself  with  the  said  flax,  as  hav- 
ing a  right  of  property,  or  other  radical  right  therein],  is  prima 
vtttantia,  and  on  the  face  of  it,  such  as  to  have  entitled  tbe 
said  advocator,  at  the  date  of  raining  thin  multiple  poinding, 
to  insist  against  all  concerned  fur  Instant  delivery  of  the  said 
flax,  as  being  habilely  and  effectually  carried  to,  and  vested  in 
liim,  by  virtue  thereof:  Finds  that  each  and  all  of  the  other 
competing  parties  were,  at  the  date  of  said  taulti  pie  poinding, 
and  arc  still,  wholly  without  right  or  title  of  any  kind  connect- 
ing them  with  the  said  flax,  and  that  they  stand  confessedly, 
ut  this  moment,  in  no  closer  relation  towards  It  than  as  mere 
general  creditors  of  Mr.  Luplau,  the  original  shipper  thereof, 
and  the  first  indorser  of  the  bill  of  lading,  now  held  by  tbe 
advocator :  Finds  that,  in  this  situation,  none  of  these  parties 
were,  at  the  date  of  raising  the  said  multiplepniudiug,  in  litulo 
either  to  demand  delivery  of  tbe  said  rlax  in  their  own  favour, 
or  to  call  in  question  the  advocator's  title  thereto,  even  assum- 
ing it  to  have  been  otherwise  competent,  in  the  shape  of  mul- 
tiple poinding,  and,  in  an  inferior  court,  to  bring  under  challenge 
the  right  conferred  upon  the  advocator  by  the  indorsed  bill  of 
lading :  Therefore,  without  going  further,  or  at  all  entering 
upon  any  question  connected  with  the  proof,  (which,  on  the 
above  view  of  the  case,  ought  never  to  have  been  allowed), 
advocates  tbe  cause;  finds  that  delivery  of  the  flax  to  tbe  ad- 
vocator was  at  first  unduly  obstructed  and  postponed  by  bring- 
ing tbe  mult  iplepoinding;  and  now  prefers  the  advocator  as 
ha-,  iug  sole  and  exclusive  right  to  the  whole  proceeds  of  the 
said  flax,  which  (having  been  realised  In  course  of  the  pro- 
ceedings) now  practically  form  tbe  fund  fn  medio;  repels  the 
claims  of  all  the  other  competing  parties,  and  decerns:  Finds 
tbe  advocator  entitled  to  expenses." 

The  respondents  reclaimed.  At  advising  on  17th 
February  1849, 


ing  in  (be  Slturiff  Court.  There  were  claims  upon  these  goods 
f  >r  flight  by  (he  master,  which  claims  are  not  yet  satisfied. 
The  bill  of  Indinr  had  passed  into  the  hands  of  Balfour.  There 
is  no  evidence  of  payment  of  these  creditors.  They  had  a  claim 
against  the  owner  of  the  flax  or  bis  executors.  The  flax  was 
wild.    A  multiple  poinding  was  raised,  and  the  proceeds  of  tbe 


have  Mr.  Balfour  as  (he  nobler  of  Ibis  bill  of  lading;  and  cite 
Lord  Ordinary  holds  (hat  he  is  (he  only  party  in  this  competi- 
tion who  has  exhibited  any  tide  In  his  person  to  any  port™ 
of  the  flax — (reads  Interlocutor.)  I  assanie  that  (lie  moltiple- 
puinding  was  competent,  and  (bat  this  is  settled  law  in  nidi 
circumstances.  This,  then,  to  tbe  interlocutor  submitted  to  m 
for  review ;  and  it  does  appear  to  me,  that  s>  the  other  partiei 
had  not  produced  any  tide  whatever,  the  Ixird  Ordinary  bi 
done  right  in  sustaining  tlie  claim  of  the  billholder-  1  seen 
objection  to  the  multiplepoinditig.  It  is  said  that  LupUn  u 
represented  by  bis  executors.  But  it  is  settled  by  the  cms  of 
Houatoun,  that— (reads  rubric  of  that  case.)  It  was  there  l«M, 
that  the  proceedings  were  inept  because  there  was  on  conllina- 
tion  of  the  executor*.  No  doubt  they  say  they  are  all  la*M 
creditors.  There  to  no  preferable  right  in  any  other  peraa; 
and,  therefore,  die  judgment  of  the  Lord  Ordinary  appears  t* 
me  well  founded.  As  to  (he  averment  of  conspiracy  beivrta 
Chalmers  and  Guthrie  and  Schroeder,  to  defeat  the  rights  of 
these  creditors,  that  mast  be  tried  in  other  proceeding!  A> 
the  action  now  Hands,  I  am  for  adhering. 

Lord  Mjckei izie. — I  have  some  difficulty  in  adhering  to  this  is. 
terlocutoi.  The  question  is  merely  as  to  title.  It  finds  tail 
none  of  the  parlies  have  any  title  except  Balfour,  and  i(  there- 
fore dismisses  sll  the  other  claims.  It  don't  enter  hue  the 
merits  of  tliese  claims,  nor  will  I  do  so.  I  assume  that  there 
sre  merits  in  these  claims;  that  must  be  assumed  in  thjldiscat- 
sion.  The  Lord  Ordinary  baa  found  that  there  are  nomeriuit 
all.     I  have  some  difficulty  as  to  that. 

Tills  cargo  comes  to  this  country,  and  there  is  a  bin  of  lading. 
The  allegation  on  tbe  merits  is,  that  the  bill  of  lading  is  but 
Claims  are  made  upon  this  flax  ;  the  Captain  to  himsell  acltiss- 
ant  for  freight,  and  raises  a  multiplepuindiog.  He  puts  tbe  flu, 
and  then  the  money,  into  Court-  Mow,  there  was  nothing  vrosj 
in  that.  And  this  being  so,  can  we  And  that  none  of  these  par- 
ties have  any  claim  f  1  have  very  considerable  doubts  whether 
we  can  do  so.  It  is  said  there  is  no  reduction  by  than  of  tbe 
bill  of  lading.  I  cannot  adopt  tliat  view.  The  fund  claimed 
upon  being  moveable,  it  is  said  that  none  of  these  personal  cre- 
ditor* cm  make  an  effectual  claim  at  all,  because  no  diligence 
has  been  done  by  them.  That  is  not  entirely  true,  for  there  u 
a  diligence  as  executor-creditor.  It  is  said  that  such  a  diin 
could  not  be  raised  without  an  arrestment  to  found  jurisdiction. 
But  it  has  been  decided,  that  the  fund  being  in  the  hands  rf 
Court  by  a  mult  iplepoinding,  there  ia  no  reason  for  any  sack  ar- 
restment ;  and  it  teems  to  me  that  there  i*  a  good  deal  of  les- 
ion in  that  decision.  What  can  be  the  object  of  arresting  vl  en 
the  fund  claimed  upon  is  deposited  in  Court?  It  is  said  lint 
the  proceedings  in  the  Commissary  Court  were  not  raised  *bes 
the  mult  iplepoinding  was  brought.  But  that  doe*  not  mailer. 
Then,  if  this  creditor 'a  right  be  sustained,  that  brings  in  tbe  othen. 
Though  this  U  only  a  decree-  dative,  J  don't  see  .how  that  can  oak* 
any  difference,  provided  there  be  confirmation  before  extract 
In  short,  I  feel  *  difficulty  in  at  raining  the  principles  of  Is* 
against  a  claim  of  this  sort.  Suppose  a  foreigner  dies  strait 
and  that  there  is  money  belonging  to  him  in  this  conntry,  snd 
that  his  creditor*  are  here,  must  there  not  be  some  roesnii*" 
getting  at  the  fund  F  These  are  tbe  doubts  which  I  entertain 
tn  (his  case. 

liori  Fullrrton.— lam  rather  inclined  to  adopt  the  samteee- 
cluaion  as  jour  Lordship.  I  am  not  prepared  to  say  that  then 
la  anything  Incompetent  in  tliia  muitiplepoi tiding.  In  tot  cir- 
cumstance*. Tliere  is  a  cargo  of  flax  scut  to  this  ceeotrr. 
The  shipmaster  raise*  a  multiplepoioding,  and  consigns  tbe 
price,  which  I  hold  to  be  the  nmoyatrm  of  the  flax.  I  tntni 
the  question  is  exactly  the  same  as  if  the  flax  still  existed. 
The  parties  appear,  and  there  is  competition ;  these  pacta* 
stating  themselves  as  creditor*  of  Luplau.  Tbe  Lord  Ordinary 
baa  decided  in  favour  of  the  holder  ot  tbe  bill  of  lading— w 
other  party  appearing  to  have  any  tide  to  the  flax,  or  any  aw 
or  diligence  affecting  It.  I  rattier  think  that  the  Lord  Ordiasrt 
la  right.  They  ought  to  shew  some  right  or  title  to  the  tin. 
Suppose  that  Luplau  were  himself  here,  be  would  bare  been  en- 
titled to  the  flax  against  the  creditors.  I  don't  think  that  tbe 
proper  situation  in  which  to  challenge  the  title  of  tbe  hillboWrr, 
was  the  mull  iplepoinding.  fit  facie,  this  was  an  unchslleatf- 
able  title.  1  think  that  the  Lord  Ordinary's  view*  are  eased. 
No  doubt  cases  are  referred  t  ion  the  other  side.  But  toncsseH' 
Mansfield  was  a  very  special  case.  The  manager  for  s  compsay 
chose  to  dispose  of  the  goods  of  tbe  company,  and  they  pat  (be 
'     bank  for  behoof  of  the  vreditvr*  oi  the  cosfpuo-. 


IK  THE  COURT  OF  SESSION,  Ac. 


Thii  jeat  constituted  n  trait  for  behoof  of  creditors.  Now,  If  a 
trust  be  constituted  for  the  creditor*  of  A,  nothing  can  be  clearer 
than  [hat  any  one  who  ii  a  creditor  of  A  hat  a  title  to  claim, 
whether  be  has  a  guud  claim  to  a  preference  or  not.  But  that 
ii  i.il  the  case  here,  fur  here  there  is  no  trait  at  all  That  case 
does  not  touch  ihe  present.  No  doubt,  in  the  other  caaa  which 
has  been  referred  to,  the  interlocutor  of  Lord  MoncreiS  wa* 
ifflrnwd,  bat  only  to  (ha  extent  of  not  thruwing  the  multiple- 
poioding  out  of  Court ;  but  the  Judge*  expressed  great  doubt* 
on  the  proposition  contained  in  that  interlocutor,  and  nhich  i* 
here  relied  on.  The  one  party  ha*  a  good  title,  while  the  com- 
petiwn  bare  none  at  alt. 

The  Other  objection,  to  which  there  i*  also  an  answer,  ii  as  to 
the  decree- dative.  In  that  case,  the  confirmation  wa*  set  aaide 
sad  reduced.  The  party  hsd  died.  Certain  creditor*  lookout 
■  dterae-ditive  a*  executors-creditors.  They  did  not  dream 
of  aomg  dc  piano  a^aintt  his  mate.  In  the  Jirtt  place,  thej 
■mated  to  found  jurisdictiou,  and  they  tlien  tuok  out  an  edict. 
Taw  oeeree  wa*  challenged  on  two  ground*.  In  the  jirti  plate, 
it  *ss  said  lliat  their  decree  of  constitution  wa*  good  for  no- 
thing. The  Court  held  that  objection  good.  The  other  objec- 
tini  vol  not  luatained,  via.  that  then  bad  not  been  proper 
(mice.  TheCourt  disregarded  that ;  tliey  therefore  considered 
the  other  objection,  and  sustained  it.  There  ia  therefore  no 
■atbority  in  that  case  to  shew  that  a  party  having  claims  against 
1  foreigner,  i*  entitled  to  go  de  piano  against  hi*  estate. 

No  doubt,  if  a  fund  be  consigned  in  trust  for  creditors,  aj  in 
the  case  which  baa  been  referred  to.  It  may  be  divided  among 
them  without  an  arrestment.  But  that  Is  not  the  cue  here. 
Not  only  had  the  party  got  a  good  title,  but  he  i*  the  only  party 
hating  a  title  at  all. 

Lord  Jeffrey  — I  feel  much  perplexed  about  thi*  case.  I  can 
belt  express  my  feeling*  by  saying,  that  I  do  not  feel  comfort- 
able in  adhering  to  thi*  decision.  The  decision  seems  to  me 
1M  peremptory,  for  it  i*  without  any  resert alien.  Perhaps  I 
aire  read  too  much  of  this  case,  for  I  have  read  the  whola 
proof uid  productions;  and  1  cannot  help  being  Impressed  by 
seeing  what  is  to  be  escaped  from  by  the  judgment  now  to  be 
adhered,  to.  The  qucstiim  is,  whether  the  Lord  Ordinary  be 
light  in  holding,  that  the  only  party  having  a  persona  ilai.di  it) 
the  multiplepoinding  Is  the  party  in  right  ot  the  billholder  ? 
It  It  nid  that  the  other  panic*  liave  no  connection  whatever 
with  this  particular  fund.  Tuere  i*  a  little  inaccuracy  ia  that. 
They  ail  have  a  direct  connection  with  thi*  flax.  They  are 
the  person*  by  whose  order*  the  flax  waa  got.  It  wa*  on  the 
kith  of  that  Has  that  tiiey  took-  the  bill*.  They  retire  the  billet, 
and  tiiey  produce  a*  their  title*  in  this  competition,  the  invoice* 
and  the  retired  bill*.  They  say, — we  are  entitled  tu  get  the 
proceeds  of  this  flax,  for  we  made  these  advance*  on  the  faith 
of  it  Therefore  they  do  produce  a  title  iu  connection  with  the 
flu,— their  main  security  being  the  obligation  or  promise  of 
the  orderer*  ot  tits  flux  to  take  the  bill*.  And  this  party 
■an  take*  out  a  decree- da  tire,  hold*  a  constituted  debt  againat 
lupUn.  He  ha*  *  liquid  executorial  decree  upon  hi*  bill ; 
therefore  it  cannot  be  Hid  that  be  i*  there  without  a  title  to 
appear  in  this  multiplepoinding.  This  process  ia  an  enduring 
process ;  any  one  having  claim*  against  the  fund  in  medio  may 
appear  at  any  time,  and  therefore  these  parties  have  a  sufficient 
arms*  standi.  Tim  Lord  Ordinary  seems  to  have  been  carried 
"'7  by  the  impression,  that  the  hillholder  ha*  a  preferable 
dsim  in  this  proves*  a*  against  the  oilier  competing  parties,  in 
respect  that  he  alone  ha*  a  persona  itandi. 

Then  a  point  w  hicb  does  not  seem  to  hare  been  considered  is, 
■briber  there  ever  was  a  good  transmission  of  the  bill  tu  lliii 
country.  In  point  of  fact,  it  is  established  tbat  the  bill  waa 
taken  away  Irotn  Lupisu  in  hi*  lifetime;  and.  therefore,  there  i* 
fwo  to  doUht  whether  there  waa  any  habile  Iran  omission.  If 
thi' objection  be  good,  then  this  party  at  once  lose*  his  privilege 
ofaetasj  the  only  party  holding  a  title.  It  might  be  that  other. 
wise  he  ia  entitled  to  the  cargo,  but  the  judgment  before  u* 
Wi  that,  I  cannot  quite  assume,  that  when  a  party  dies  leav- 
ing a  letter  in  such  term*  a*  those  of  the  letter  left  by  Luplau, 
■hat  anybody  can  follow  out  the  purpose  there  expressed,  cum 
»/***■  That  stems  to  me  very  doubtful.  There  wa*  a  good 
till*  to  raise  that  question  on  the  part  ol  the  maatcr,  who  waa 
•he  proper  debtor  iu  the  bill,  and  there  waa  aiao  a  good  title  in 
fix  freighter.  Both  of  these  parties  were  in  tUulo  to  dispute  the 
tshutty  of  that  document.  The  master  waa  entitled  to  raise 
Uus  |wm.s*, and  with,  him  the  parties  claiming  freight  prima 
"•Mi*.  But  1  swo  great  doubt  in  ait  thi*,  and  cannot  say  tluU 


I  feel  ripely  advised  upon  it.  I  feel  still  rather  inclined  to  go 
along  with  the  view,  that  an  arrestment  juriidiclionit  /andana\t 
eauta  ia  not  necessary  when  the  fund  ii  already  in  Court.  Th.it 
arrestment  is  just  a  way  of  doing  more  remotely  what  is  clono 
already,  and  the  multiplrpui tiding  supplies  the  place  of  an  arrest- 
ment at  the  instance  of  the  creditors  of  Luplau.    Their  debts 

led  to  claim.  Therefore,  their  connection  with  the  Sin  is  clear 
ab  initio.  And  the  only  question  is,  whether  such  an  arrestment 
is  not  superseded  and  rendered  unnecessary,  these  parties  being 
creditor*  in  respect  of  that  subject.  On  .thi*  point,  I  rather 
adopt  the  doctrine  of  Lord  Moncreiff,  and  incline  tu  hold,  that 
if  tliey  get  a  decree  in  Ihe  tnultiplepoiitding,  that  ia  enough. 

It  Is  averred  in  point  of  fact,  that  this  party  is  not  a  bona  fid* 
holder  of  this  bill ;  and,  therefore,  that  he  ho*  no  title.  1  am  not 
so  well  satisfied  on  that  point,  and  wa*  rather  moved  by  the 
Lord  Advocate's  argument  upon  it.  There  were  two  securities, 
the  bills  of  exchange  and  the  bill  of  lading.  Might  not  Chalmers 
and  Outline  have  preferred  the  flax  ?  They  have  not  got  pay- 
ment,—but  all  tint  is  on  the  merit*.  My  own  inclination  would 
be,  to  remit  the  case  back  to  the  Lord  Ordinary. 

Lord  Jtutia-Gvierol—l  confess  1  am  tumsh  moved  by  what 
has  now  been  aaid  by  Lord  Jeffrey,  and  incline  to  adopt  the 
course  suggested  by  him. 

The  Court  pronounced  the  following  interlocutor: — 

"  Before  further  answer,  remit  the  case  bock  to  the  Lord 

Ordinary  to  hear  the  parties  further,  with  power  to  recal  his 

interlocutor,  and  do  farther  as  ha  shall  see  cause,  reserving  all 
questions  of  expenses." 

The  caae  having  returned  to  the  Lord  Ordinary,  writ- 
ten pleadings  were  ordered,  Id  which  it  was  pleaded  for 
the  reclaimers — 

There  are  here  fonr  questions :— 1.  Whether  the  bill  of  lading; 
produced  by  the  advocator,  bars  all  Inquiry  Into  the  merits  of 
the  case  as  disclosed  upon  the  evidence.  2.  Whether  the  re- 
spondent* have,  as  general  creditors  of  Luplau,  a  sufficient  title 
aud  interest  to  enter  upon  this  inquiry.  8.  Whether  the  ru- 
apondenti  aver  a  relevant  case.  4.  Whether  the  proof  is  suffi- 
cient to  establish  these  averments.  With  regard  to  the  first 
question,  it  is  contended  that  the  bill  cannot  be  per  it  a  title 
tu  exclude  all  inquiry  into  the  adverse  right  and  interest  of  the 
respond  cnuc— Lick  barrow  v.  Mason,  2  Term  Rep.  75.  Bell* 
Com.  I.  Mil.  Coxe  t>.  Harden,  4  East.  211.  Waring  e.  Cox, 
Campbell's  Hep.  I.  870.  Newsom  e.  Thornton,  6  East,  p  17. 
Dick  j.  Lumtden,  Prake's  Nisi  Pries  Cases,  p.  189.  Hibheit  v. 
Carter,  1  Turm  Rep.  ',"48.  On  the  ueond  question,  the  respon- 
dents maintain  they  have  a  good  title  to  enter  upon  this  in- 
quiry. To  test  the  respondents  title,  let  it  be  supposed  that 
no  bill  of  lading  bad  over  existed,  end  that  there  bad  been  a 
single  creditor  ol  Luplau  in  this  country,  seeking  to  obtain 
payment  out  of  a  fund  here,  belonging  to  his  deceased  foreigu 
debtor.  He  would  have  arrested  to  found  jurisdiction,  aud 
would  then  have  raised  an  action  or  constitution,  on  which  ho 
would  have  called  Luplau's  representative!!  by  edictal  citation. 
No  objection  could  have  lain  to  these  proceedings,  on  the  scold 
of  defect  of  title.  Now,  all  this  has  in  substance  been  done 
here.  Edictal  citation  has  been  given  under  lettets  of  sup- 
plement from  the  Court  of  Session  ;  there  is  also  the  equi- 
valent of  an  arrestment  to  found  jurisdiction,  vis.  consignation 
in  a  process  of  multiplepoinding.  There  is  not,  it  ia  li  ue,  any 
action  of  constitution ;  but  it  ia  submitted  that  a  claim  in  a 
multiplepoinding  is  equivalent  to  such  an  action,  and  that  the 
same  title — tbat  of  creditor — is  sufficient  for  both.  Every  such 
claim  is,  in  substance,  an  action  for  payment.  And  no  objec- 
tion Wing  made  by  Luplau's  representatives,  after  due  citatiuii, 
it  follows,  that  if  there  bad  been  no  bill  of  lading,  the  respon- 
dent* would  bave  been  entitled  to  payment  out  of  the  fuud  ia 
medio,  ll  *o,  the  same  title  which  would  have  been  sufficient 
for  procedure  to  obtain  payment,  is  sufficient  for  piocedure  to 
set  aside  a  title  Interposed  as  an  obstacle  to  payment.  If  the 
respondents  baveagood  title  to  sue  their  claims  in  this  process, 
they  have  a  good  title  to  remove  any  bar  wbicb.if  un removed, 
would  prevent  Iheae  claims  from  being  mads  eUectuaL — Mac- 
kenzie, M.  16,099.  Cooper,  M.  820&  Erakine,  8. 8. 100.  Be- 
sides, Milne  has  a  sufficient  title  in  his  decree-dative  asexeoutor- 
creditor .— Maitland  v.  Cockerel!,  Nov.  23,  1827,  6  S.  D.  10ft. 
On  the  (JW'rd question, the) raveiments are  relevant  Tbeyuiniu- 
tain  that  the  hill  of  lading  was  nevui  effectually  delivered — tie 
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the  case  of  Btanfield,  4  Br.  Sup.  844,  be  distinguished  from  the 
care  of  Crawford,  Nov.  18,  1807,  Mor.  twes  "Moveable*,"  No.  2. 
Further,  the  respondents  aver  that,  if  delivered,  the  bill  of  lading 
was  delivered  as  a  mere  security,  which  ha*  been  extinguished 
bv  payment.  A  reduction  is  not  necessary  in  order  to  make 
three  averments.— Chalmers  t>.  Roxburgh,  Hay  18,  1625,  4 
S.  D.  12.  Besides,  a  multlplepoinding  implies  all  the  procedure 
necessary  to  extricate  the  rights  of  parties. — Stair  4.  16.  4; 
More'sNotes,p.ccclsxviii,  Ball's  Com.  ii.  299.  4.  On  the  proof, 
it  clearly  appear*  that  the  whole  raw  has  arisen  from  an  ar- 
rangement by  which  Chalmers  and  Guthrie  were,  by  obtaining 
payment  of  the  respondents'  acceptances,  and  refusing  payment 
of  their  own,  to  diminish  their  loss  on  general  account  with 
Luplan.  This  view  is  strengthened  by  the  transaction  subse- 
quently entered  into  between  them  through  the  medium  of 
their  respective  attorneys.  Further,  it  is  clear  on  the  authority 
of  the  following  cases,  that  Chalmers  and  Guthrie  cannot  plead 
a  jut  quantum  In  respect  of  the  mandate  in  their  favonron 
"  drawees,"  contained  in  Luplan'*  letter. — Gray  v.  Bo**,  M. 
7724.    Baird  e.  Murray,  II.  77S7. 

The  advocator  pleaded — 
1.  The  question  at  issue  is  the  right  to  have  demanded  delivery 
of  the  flax  from  the  shipmaster.  The  claim*  of  the  different 
parties  are,  in  their  own  nature,  claims  against  the  shipmaster 
for  delivery,  and  the  competition  is  as  to  which  of  the  claim- 
ant* bad  the  preferable  right  to  make  that  demand.  2.  A 
claim  of  this  kind  is  of  the  nature  of  a  real  action,  as  being 
directed  in  rem,  or  as  against  the  custodier  of  a  specific  subject, 
in  reference  to  the  delivery  of  that  subject  Such  a  claim,  can 
only  be  supported  by  a  real  right  in  the  claimant,  either  of 
property  or  possession,  and  no  one  who  cannot  instruct  such 
a  light,  has  any  ptriona  ttandi  in  such  a  competition.  What- 
ever might  be  held  in  some  cases,  with  regard  to  the  distri- 
bution of  o  mere  pecuniary  fund,  the  party  here  to  be  pre- 
ferred, can  only  prevail  on  the  footing  that  he  was  primarily 
entitled  to  demand  the  cargo  itself  from  the  shipmaster,  and, 
In  respect  of  that  primary  right,  has  now  a  secondary  right 
to  the  proceeds  as  a  lurmgatum  for  the  original  subject.  3. 
At  the  date  when  this  competition  arose,  none  of  the  present 
parties  except  the  advocator  had  the  shadow  of  a  right  or 
title  to  demand  delivery  of  this  cargo.  They  were  peisonal 
creditors  merely  of  Luplau  ;  and  it  la  Indisputable,  that  the 
personal  creditors  of  a  debtor  have  no  right  in  themselves  to 
demand  delivery  of  bis  goods  from  the  custodiers  of  tbem.  For 
that  purpose,  they  require  to  superadd  to  their  character  of 
creditors,  cither  a  vuluntary  conveyance,  or  the  use  of  special 
diligence  operating  as  an  attachment  and  nam  upon  tbe 
specific  subject.  Without  such  conveyance  or  diligence,  they 
can  neither  demand  possession  of  their  debtor1*  goods  them. 
■elves,  nor  prevent,  in  the  first  instance,  the  delivery  of  those 
goods  to  others  who  have  a  title  to  demand  them.  If  the 
other  claimant*  here  could  have  shewn  a  right  of  property  to 
the  flax,  their  situation  might  be  diflerent;  but  they  have  made 
out  no  such  right,  and  stand  merely  a*  personal  creditors  of 
Luplan.  The  cargo  was  appropriated  to  none  of  them,  and 
creditors  for  breach  of  contract  are  no  better  than  other  per- 
sonal creditor*.  Hone  of  them,  at  the  origin  of  tbe  competi- 
tion, or  at  the  date  of  the  multiplapoindtng,  had  either  a  real 
right  of  property,  or  any  diligence  affecting  the  subject  4. 
However  competent  it  may  havo  been  for  the  shipmaster  to 
bring  a  mnltiplepoinding  for  his  own  exoneration,  yet,  when 
judicially  viewed,  there  was  from  the  first  no  party  having  a 
title  to  claim  this  cargo,  except  the  advocator,  who  held  the 
bill  of  lading.  To  no  one  else  could  the  master,  with  any  safety 
or  propriety,  have  delivered  the  cargo, — and  at  jure  the  ad- 
vocator was  the  party  alone  entitled,  at  the  ship'*  Bide,  to  ob- 
tain the  flax  from  the  shipmaster,  on  paying  freight  and  char- 
ges. The  competition  raised,  in  so  far  as  regards  those  who 
were  the  cause  of  it,  was  groundless,  and  must  be  held  oever 
to  have  been  raised  at  all.  5.  The  mere  institution  of  the 
mulliplepoindlng  could  not  alter  the  position  of  parties.  Giv- 
ing every  possible  effect  to  that  process  for  enabling  parties  to 
make  good  their  existing  rights,  it  cannot  alter  the  righto 
which  they  have.  It  cannot  con  vert  a  creditor  into  a  proprie- 
tor. It  cannot  create  a  real  title  to  a  specific  subject.  It  can- 
not serve  the  purpose  of  an  assignation  to  that  subject,  or  of 
regular  diligence  for  attaching  it.  A  patty,  by  raising  such 
a  process,  or  making  such  a  claim,  cannot  to  ipto  rear  up 
in  hi*  own  person  a  right  to  succeed  in  that  claim,  which 


was  not  otherwise  vented  In  him.  6.  Further,  whatever  faci- 
lities the  law  may  afford,  by  meant  of  a  mnltiplepoinding,  In 
those  who  have  a  good  substantial  title  and  right  to  prcriil 
In  their  claim*,  it  cannot  operate  so  as  to  be  productive  of  any 
advantage  except  In  favour  of  those  who  are  tn  rtfafo  to  pre- 
vail in  the  precise  claim  In  dispute.  It  cannot  serve  merely 
a  negative  purpose,  so  as  to  cat  down  one  patty'*  claim  st  tbt 
instance  of  other*  who  have  not  themselves  a  good  competing 
claim.  If  a  party  cannot  himself  claim  the  fund  in  nwrfio,  biar 
cannot  be  heard  to  contradict,  or  set  aside,  the  claims  of  otoeii 
who  have  prima  facte  a  sufficient  title.  7.  The  present  soma, 
tition  must,  from  its  nature.be  decided  according  to  tberigbn 
of  parties  as  they  stood  when  tbe  competition  arose ;  and  if 
the  present  claimant  had  then  a  good  and  complete  title  to 
claim  delivery  of  the  cargo,  and  none  of  the  other*  had  my 
claim  or  t*rt«  upon  it  at  all,  the  present  case  must  be  decide* 
on  that  footing,  and  any  claim  of  accounting,  or  other  demand 
competent  against  the  advocator,  if  snch  exists,  must  be  tht 
■object  of  a  separate  and  different  action.  8.  The  indonauoa 
of  the  bill  of  lading  to  the  advocator  can  neither  competently 
nor  validly  bo  challenged,  and  it  was  thus  a  valid  transfer  of 
the  cargo  to  the  advocator,  equivalent  to  tbe  corporeal  deli- 
very of  it,  subject  only  to  tbe  same  liability  to  account  that 
would  have  been  incumbent  on  tbe  advocator  toward*  Lupin 
himself,  but  which  liability  would  not  justify  or  support  to* 
present  process.  9.  The  advocator's  constituents,  as  the  hot 
den  of  a  double  security,  were  entitled,  at  their  option,  to 
proceed  upon  either  of  their  rights,  and,  more  particular!  j,  vera 
entitled  to  proceed  upon  their  real  security  over  this  arte, 
and  which  they  could  not  relinquish  or  neglect  without  nnug 
serious  question*  of  liability  with  Cbalmer*  and  Guthrie,  in 
which  they  were  not  bound  to  involve  themselves.  10.  Tb» 
advocator  is  not  excluded  from  founding  on  the  mil  of  lading 
by  an;  circumstances  that  have  since  taken  place,  sad,  in 
particular,  by  tbe  allegation,  that  his  constituent*  have  re- 
ceived payment  of  their  claim,  when  the  evidence  relied  onto 
prove  that  allegation  shew*  that  they  have  not  received  pay- 
ment in  the  proper  or  legal  sense,  but  that  it  is  still  necesnrr, 
for  their  own  safety,  to  enforce  the  security  which  tbey  lxid 
over  this  cargo.  11.  The  separate  claim  by  Mr.  Milne  cannot 
avail  In  the  present  process,  in  respect,  frit,  that  it  is  nut  A 
the  nature  of  a  real  attachment,  such  aacan  be  founded  on  in 
a  competition  of  this  particular  nature  ;  and  farther,  in  respect 
that,  at  the  origin  of  tbe  competition,  no  steps  of  any  kind  b*t 
been  taken  by  him,  while  the  advocator  stood  all  along  vested 
with  a  full  and  complete  title  of  delivery,  which  cannot  bt 
by  the  delay  improperly  occasioned  from  a  ground- 
tition  with  other  parties.  12.  The  process  and  com- 
petition here  raised  were  wholly  inappropriate  and  unfossdsd 
in  the  circumstances,  as  in  a  question  with  tho  other  claimtuita, 
whose  remedy  was  to  have  recognised  the  advocator1*  rights, 
and  to  have  satisfied  their  claim*  upon  an  assignation  to  ill 
the  securities  held  by  his  constituents— Bell's  Com.  L 199.  £46-7. 
Stair,  4.  85.1.  B.nkton.4.  48. 1.  Bodger*.  Darroch,  June  i, 
1831.    Brown  v.  Brown,  Diet.  16,101. 

At  advising  this  day, 

Lord  JmtUtOtmraL—1  think  ft  as  well  thai  we  should  to* 
hear,  in  the  first  place,  the  view*  of  Lord  Ivory,  who  was  Or- 
dinary in  the  cause. 

Lord  Ivory. — Tbe  more  I  bave  considered  this  case,  tb* 
more  strongly  I  feel  impressed  with  tbe  soundness  of  the  rim 
which  I  originally  took  of  it. 

There  are  here  two  questions ;  the  one  1*  a  question  of  title, 
and  the  other  in  a  question  upon  the  merit*.  It  is  on  tbe  in) 
queetion  alone  that  my  former  opinion  proceeded,  and  to  that 
opinion  I  adhere. 

We  have  not  here  any  question  a*  to  the  competency  of  this 
multiple  poinding.  It  was  quite  clearly  a  competent  proa*, 
in  tbe  circumstances  In  which  it  was  raised  by  tbe  mister, 
who,  on  bis  arrival  in  Dundee,  found  himself  in  the  possesBoii 
of  a  cargo  which  was  ttae  subject  of  competition  among  varied 
parties.  Nor  have  we  any  question  as  to  the  necessity  of  sr- 
restment  ad  fundandam  juriidiOuman.  That  is  a  point  settled 
by  the  case  of  Mansfield.  These  questions  seem  to  bave  been 
introduced  only  for  the  purpose  of  unnecessarily  complrcaJJog 
the  matter  really  in  dispute  among  the  parties,  which  is  * 
question  of  principle. 

Who  are  the  parties  here  f  We  have,  in  the  first  piste, 
Balfour.    It  it  said  that  h*  is  not  an  onerous  hold*  of  tks 
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On  the  other  band,  the  competing  parties  nre  general  credi- 
tors of  Luplau.  For  even  those  of  the  respondents  who 
ordered  the  flax,  hare  no  connection,  either  legal  or  equitable, 
with  the  fund  in  question.  They  had  expectations  that  flux 
would  be  shipped  for  them.  But  they  have  nothing  giving 
tbpm  any  connection  with  thia  special  fund ;  they  have  no  bill 
rf  lading;  they  have  nothing  giving  them  even  a  jut  ad  ran. 

Sow  it  it  to  bo  observed,  that  the  competition  is  not  an  to 
Loplau's  general  estate,  but  as  to  this  special  cargo.  With 
reference  to  such  a  competition,  there  is  do  case  in  the  books 
hi  which  the  title  and  interest  of  general  creditors  has  been 
■attained  as  a  title  of  preference  over  a  special  subject. 

We  are  dealing  here  with  the  case  of  a  deceased  foreign 
debtor,  and  a  party  holding  a  title  from  him  conveyed  under 
the  laws  of  a  foreign  country.  In  dlaciwsing  this  question, 
it  will  very  much  simplify  it  to  throw  out  of  view  these  spe- 
cialties. Let  us  suppose  that  the  whole  competition  had 
arisen  in  Scotland,  among  Scotsmen,  as  to  a  fund  belonging 
to  s  Scotch  debtor :  Iiet  us  further  suppose  that  the  competi- 
tion had  taken  place  during  the  debtor's  lifetime :  I  can  Ima- 
gine such  a  competition  among  parties  holding  arrestments, 
inguationa,  poindings  or  sequestrations,  or  a  competition 
between  the  common  debtor  on  the  one  hand,  and  such  parties 
on  the  other :  But  In  every  snch  competition,  every  party  so 
competing  has  some  connection,  more  or  less  perfect,  with  the 
subject  of  competition.  A  mere  general  creditor  could  not 
we  the  debtor  of  his  debtor,  or  claim  delivery  as  against  a 
custodier  of  his  debtor's  goods.  Suppose  that  in  this  case  Hal- 
four  bad  got  possession  of  the  catjjo,— all  else  remaining  in  the 
case  just  as  it  was, — no  direct  action  could  have  been  raised 
Ijf  the  general  creditors  against  Balfonr.  But  could  they  in- 
directly reach  the  same  end  by  means  of  a  multiple  poinding  f 
Etch  would  require  to  produce  his  title  and  inteiest,  to  render 
thtmultiplepoindlngin  that  case  competent.  The  party  liable 
to  the  common  debtor  might  be  so  placed  as  to  be  entitled  to 
wort  to  this  process  for  bis  own  protection.  But  the  moment 
the  case  came  into  Court,  parties  standing  in  the  position  of 
general  creditors,  either  in  competition  with  the  common 
debtor,  or  with  any  party  holding  a,  prima  fade  title,  would  be 
instantly  thrown  out  of  Court  The  mere  fact  of  a  multiple- 
poinding  being  raised  by  the  holder  of  the  fund  for  his  own 
protection,  would  not  have  entitled  any  general  creditor  of 
Leplaa,  without  attaching  the  fund,  to  cany  it  off  in  a  question 
either  with  Luplau,  or  with  any  one  holding  a  special  title. 

Now.lfageueml  creditor  could  not  go  directly,  by  a  separate 
tction,  agaiust  a  fund  belonging  to  his  debtor,  without  a  spe- 
cial title  to  that  fund,  he  cannot  do  so  in  a  moltiplvpoindlng, 
which  is  just  a  congeries  of  such  separate  actions.  The  mul- 
tiple poinding  cannot  do  what  the  individual  actions  implied 
in  it  could  not  do.  In  feet,  the  creditor  would  require  to  pro. 
dace  his  title. 

There  in  only  one  situation  in  which  a  party  coming  forward 
■a  general  creditor  could  be  listened  to;  it  is,  whoie  the  com- 
mon debtor  is  himself  in  the  field,  and  there  is  a  surplus  over, 
the  general  creditor  may  then  compete  with  him  as  a  rider  on 
his  interest.  But,  then,  he  must  hare  a  constituted  claim,  and 
be  cannot  constitute  it  in  a  multiplepoinding.  On  this  point 
litre  is  an  express  decision, — Koyal  Bank  of  Scotland,  4th 
Dee.  1849.  No  doubt  the  decision  in  that  case  proceeded  upon 
the  distinction  between  a  direct  claim  in  a  multiplepoinding 
and  a  rider  upon  such  a  claim.  But  the  general  principle  on 
which  that  decision  proceeds,  goes  very  deeply  into  the  ques- 
tion now  before  us.  There  are  other  caws  to  the  same  effect : 
Hktdleton  c  Mitchell,  21st  Dec.  1843— see  especially  the  opinion 
of  Lord  Moncreiff ;  see  also  Ronaldson,  Dec.  11,  1834.  There 
are  other  cases  which  might  be  brought  forward  to  illustrate 
the  necessity  of  having  something  to  attach  the  estate.  If, 
therefore,  Luplau  bad  been  alive,  a  Scotsman,  and  there  had 
been  here  a  competition  among  Scotsmen,  no  general  creditor 
conld  have  been  heard  to  claim  this  special  fund  against  him, 
or  agslnst  any  one  holding  a  special  title  from  him. 

Take,  in  the  next  place,  the  case  which  has  occurred  here,  that 
the  common  debtor  is  dead,  and  that  ft  cum  petition  had  arisen 
for  his  debts  or  effects,  which  in  this  case  are  left  in  honit  of  the 
litstML    A  general  creditor  could  not  rue  debtor*  of  the 


deceased,  nor  raise  ft  reduction  of  any  title  grant*:]  by  him. 
Neither  could  any  tuultiplep  nil  Vm-f,  raise  I  by  a  debtor  of  tho 
deceased,  give  such  a  general  creditor  a  title  to  be  preferred  on 
the  deceased  debtor's  estate.  There  must  be  a  onfirmatinn. 
One  of  the  creditor*  in  this  case  his  obtained  a  decree-dutire, 
ami  it  is  contended  that  this  is  a  sufficient  title  for  himself,  and 
in  trust  fur  the  other  creditors.  But  a  decree-datiro  is  nut 
enough.  A  confirmation  as  creditor  is  a  diligence;  it  is  not  a 
trust.  It  carries  with  it  no  general  character  of  representation, 
as  in  the  esse  of  a  confirmation  by  next  of  kin.  Therefore,  it 
is  not  sustainable  as  a  licence  to  pursue.  I  am  well  aware  of 
the  case  of  Maitland,  to  which  reference  is  made  in  the  papers. 
That  case  certainly  does  seem  to  give  countenance  to  the  notion, 
that  a  decree-dative  obtained  by  a  creditor  is  a  good  title  to 
le.     I  confess  I  entertain  great  doubt  of  the  soundness  of  that 


sed  ;  and  it  was  the  less  necessary  to  do  so,  as  there  the 
decision  of  the  cause  in  other  respects  wis  in  favour  of  the  party 
whose  interest  it  was  to  press  the  objection.  The  opinion  of 
Erskine  is— (reads. > 

Take,  in  tho  next  place,  the  case  of  the  common  debtor  being 
bankrupt — much  more  the  case  of  his  being  both  dead  and 
bankrupt.  A  multiplepoinding  is  not  a  process  for  general 
distribution.  Indeed,  it  would  work  great  iniquity  to  allow  it 
to  have  any  such  effect.  In  this  way,  in  any  local  district  where 
there  happened  to  be  property  belonging  to  a  debtor,  one  or  t»o 
creditors  could  carry  off  the  whole  subject.  The  subject  itself 
must  bo  attached  in  order  to  give  a  title.  Even  in  Mansfield's 
case,  there  was  an  attachment  on  the  part  of  all  the  competing 
creditors.  The  competition  was  entirely  between  creditors 
having  attached  the  subject  by  arrestments  on  the  dependence 
of  their  actions  ;  and  the  objection  taken  to  une  of  these  arrest- 
ments was,  that  the  action  on  the  dependence  of  which  it  pro- 
ceeded, was  bad  in  respect  there  had  been  no  previous  arrest- 
ment ad  fundandam  juritdictiontm.  That  objection  did  nut 
prevail,  because  it  was  found  thnt  a  multiplepoinding  superseded 
the  necessity  of  arrestment  to  found  jurisdiction.  But  there 
was  not  in  that  competition  any  party  claiming  only  as  a  general 
creditor.  And  yet  that  case  would  have  been  more  favourable 
than  the  present  to  sustain  such  a  title,  for  the  fund  had  been 
consigned  "for  behoof  of  creditors;"  and  it  might  reasonably 
enough  have  been  contended,  that  any  party  standing  in  the 
position  Of  a  general  creditor  would  have  had  a  good  title  to 
compete  for  thalfund. 

The  circumstance  that  Luplau  was  a  foreigner,  does  not  in 
the  least  degree  affect  my  opinion  of  this  case.  That  circum- 
stance may,  in  the  event  of  a  different  view  being  adopted  by 
the  Court,  raise  questions  of  right  under  the  foreign  law,  which 
are  perhaps  not  yet  sufficiently  explicated ; — such  as  the  effect 
of  a  foreign  bankruptcy — the  rights  of  a  foreign  trustee — tlie 
effect  of  a  foreign  transfer  of  the  bill  of  lading— and  the  rights 
of  a  foreign  creditor  holding  a  security  lo  competition  villi 
creditors  here.  But  that  circumstance  leaves  tbe  case  identical 
with  the  cases  I  have  supposed,  as  to  the  title  and  interest  re- 
quired by  our  own  law,  either  to  sue  Luplau'*  debtors,  to  set 
aside  Lupluu'a  acts,  or  to  compete  with  ft  formal  title  derived 
from  him. 

The  course  which  the  parties  should  have  followed,  was  quite 
clear.  It  the  reclaimers  had  any  right  to  the  subject  in  question, 
they  should  have  attached  it  by  confirmation.  No  doubt  it 
would  have  been  difficult  for  them  to  have  done  so  in  the  face 
of  the  formal  title  held  by  Balfour-  But  the  notion  that,  withou  t 
any  confirmation,  they  could  come  directly  against  the  property, 
Is  out  of  tile  question.  No  doubt  it  is  said  that  there  was  hero 
a  decree-dative  in  favour  of  Milne,  as  to  which  I  have  already 
spoken.  But,  as  a  diligence,  (hi*  step  was  of  no  avail  without 
confirmation. 

It  is  said  that  Luplau's  representatives  have  been  called. 
But  even  they  would  have  had  no  title  as  against  Balloor;  and 
as  they  do  not  compear,  the  reclaimers  cannot  call  their  right 
in  aid  of  their  own.  Even  if  they  could,  it  would  only  have 
been  as  a  riding  claim,  aud  then  the  want  of  constitution  would 
hare  been  quite  fatal. 

But  the  general  answer  to  the  whole  of  the  reclaimers'  arau- 
ment  is,  that  things  mutt  be  taken  as  at  the  date  of  the  vessel's 
arrival  at  Dundee,  when  the  cargo  was  ready  for  delivery,  and 
when  the  multiplepoinding  was  raised.  If  Balfour  was  wrong, 
ously  kept  out  of  delivery  then  by  parties  having  mi  title,  he 
ts  not  to  be  prejudiced  by  that  wrongful  act.  And  if,  by  his 
getting  Into  possession,  he  incurs  any  liability-  to  Luplau,  or 
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otherwise,  the  parties  may  still  lave  their  reraedy,  either  by 
direct  notion,  having  placed  themselves  in  Lnplau'i  right,  or  at 
leant  by  a  Tiding  interest  on  Ms  claim.  But  this  ia  nut  * 
process  uf  constitution. 

Even  the  Sheriff,  when  he  repelled  the  claim  of  Balfour,  did 
not  iinti  himaelf  in  a  situation  to  prefer  any  one  of  these  parties  j 
be  did  not  flud  that  he  had  any  termini  habile*  for  doing  so. 

I  come  now  to  the  consideration  of  Balfour's  title.  1  do  lint 
think  it  necessary  to  maintain  the  absolute  sufficiency  of  that 
title  aa  that  of  an  onerous  holder.  At  best,  Balfour  claims  but 
as  a  security  ;  and  if  the  dcht  be  paid,  iiis  title  no  doubt  cannot 
Stand  attain  at  the  parly  entitled  lo  the  property.  But,  in  this 
view,  his  title  la  not  null— it  is  good  while  it  stands.  Kven 
although  it  be  a  security,  it  ia  a  good  lilulut  traneferendi  dominii. 
It  is  good  while  it  standi,  and  remains  good  until  set  aside  in 
some  competent  process.  While  it  stands,  it  may  raises  liability 
•gainst  the  holder  In  favour  of  parties  having  reversionary 
Interests.  But  such  pariles  are  either  thedebtor  himaelf,  or  cre- 
ditors who  have  affected  the  reversion  by  some  competent  mode 
of  attachment.  It  is  not  enough  for  any  one  general  creditor 
to  come  forward.  If  the  debtor  be  dead,  the  parties  holding  the 
reversionary  interest  are  the  representatives  of  Luplau,  or  the 
executor- creditors.  If  the  debtor  be  bankrupt,  then  the  partj 
entitled  to  the  reversionary  interest  is  a  trustee  representing 
the  whole  body  of  creditors. 

As  to  the  transaction  with  Oliverson,  it  Is  not  necessary  to 
enter  into  it.  That  transaction,  however,  was  not  payment. 
It  was  an  interim  arrangement  toko  jure  cujutlibet.  In  any  view 
ot  it,  Schroeder  was  not  bound  to  part  with  bis  security. 

Nor  is  it  necessary  to  go  into  tbe  question  of  non-delivery  of 
the  bill  of  lading.  There  are  two  cases  which  have  been  much 
referred  to  in  the  argument  before  us.  Bui,  on  the  whole,  I 
think  the  circumstances  of  this  case  resemble  those  of  the  case 
of  Crawford— (goes  over  Die  facte  of  that  case.)  Here  the  cir- 
cumstance* are  much  the  same.  No  knowledge  of  Luplau'a 
death  Is  brought  home  to  these  parties  when  they  obtained  the 
bill  of  lading.  However,  the  question  of  delivery  is  a  nice  one, 
snd  deserves  much  consideration, — a  question  on  which  some- 
thing may  turn  upon  the  foreign  law.  Bnt  there  is  a  formal 
answer  to  the  whole  difficulty.  The  record  in  hoc  statu  bars  the 
consideration  of  that  point,  for  there  the  reclaimers  admit  the 
delivery.0  But  perhaps  the  record  may  still  be  opened  in  order 
to  set  that  right. 

K  ven  if  it  were,  still  I  see  no  reason  to  depart  from  my  origi- 
nal judgment  on  the  question  of  title.  To  do  so,  I  think  would 
imply  a  departure  from  all  the  best  settled  principles  of  prac- 
tice, as  to  the  proper  remedy  open  to  parties  in  the  position  of 
these  reclaimers. 

Lord  Fullerton, — I  concur  in  ttie  view  last  thrown  oat  by  Lord 
Ivory,  as  to  the  propriety  of  having  farther  argument  on  the 
question  of  delivery.  1  must  say,  however  desirable  it  might 
be  to  relieve  ourselves  from  tbe  consideration  of  that  difficult 
question,  I  am  not  now  satisfied  (though  of  a  different  opinion 
formerly)  that  we  can  adopt  the  general  ground  on  which  the 
Lord  Ordinary's  judgment  is  founded.  For  it  really  comes  to 
thiii,  that  because  Balfour  produces  a  bill  of  lading,  these  par- 
tii  s  shall  be  put  out  of  Court  altogether,  and  the  proof  which 
has  been  led  shall  be  put  out  of  view,  though  the  question  be 
raised,  whether  the  title  produced  by  Balfour  be  a  good  title 
to  any  effect  whatever.  The  Lord  Ordinary's  judgment  as- 
sumes that  the  title  de  facto  must  be  taken  aa  a  title  di  jura 
Looking  &t  the  circumstances  of  this  case,  I  have  great  difficulty 
in  arriving  at  that  result. 

It  appears  that  various  shipments  of  flax  were  made  by  Lup- 
lau in  the  spring  of  1834.  He  then  made  a  shipment  on  board 
of  the  Hero.  He  obtains  £  10U0  from  Messrs.  Schroeder,  and 
gives  Ihem  certain  bills  and  a  bill  of  lading  in  security  for  this 
draft.  The  cargo  of  flax  came  into  this  country,  and  a  multi- 
plepoinding  was  then  raised.  No  question  can  be  raised  as  to 
the  competency  of  this  maltiplepoinding.    In  consequence  of  the 

*  Slat.  7  for  Barter  Brother*.  "  Mr.  Lut.lau,  in  April  1S34, 
drew  three  bills,  one  for  £260,  another  for  £2»0,  and  a  third  tor 
£5uo,  amounting  together  to  £1000,  which  bills  were  drawn 
upon  or  sent  to  the  protection  of  Messrs.  Chalmers  and  Guthrie, 
merchants  in  London,  his  ordinary  agents.  He  procured  Messrs. 
George  William  Schroeder  and  Company  of  Riga  to  discount  or 
give  him  money  for  those  bills,  nnd,  for  their  security,  indorsed 
vm\  delivered  mxr  to  them,  in  the  first  instance,  tbe  bill  of  lading 
■of  the  flux  iu 


conflicting  claims  which  arose  upon  the  vessel's  arrival  in  Don- 
dee,  the  multiplepoi tiding  was  the  proper  step  to  adopt  in  order 
to  get  the  cargo  out  of  the  ship.  The  multiple  poinding  beiag 
brought,  the  judicial  competition  begins.  Then  there  sppeir 
these  creditors,  who  deny  out  and  ont  that  the  bill  of  lading  mi 
ever  delivered.  If  so,  1  have  great  doubt  whether  these  parties 
have  not  a  perfectly  sufficient  title  to  say  to  Balfour,  -  Tot 
shan't  get  possession  of  the  flux, — you  who  have  no  title  to  it 
whatever.  No  doubt  you  have  got  a  piece  of  paper  called  a  bill 
of  lading,  bat,  in  the  circumstances  in  which  you  have  obtained 
possession  of  it.  it  ought  not  to  receive  any  effect." 

I  don't  think,  theref  ire,  we  can  dispose  of  the  case  en  tea 
general  ground  adopted  by  the  Lord  Ordinary.  Suppose  it  had 
been  averred  that  the  bill  of  lading  had  been  fraudulently  ob- 
tained or  stolen, — could  the  mere  production  of  the  bill  eidudi 
tbe  consideration  of  that  question  T  1  think  the  preliminary 
question  must  be,  wlieiher  the  title  produced  by  Balfour  be  a 
good  title  or  a  bad  title— whether  the  title  de  fatto  it  also  s 
title  dt  jure.  My  notion  is,  that  before  Balfour's  title  is  sus- 
tained as  a  preference  over  this  fund,  these  parties  are  entitled 
to  make  good  their  objection  to  that  title  on  the  ground  of  sou- 
delivery.  At  the  same  time,  I  admit  there  ia  a  good  deal  la 
Lord  Ivory's  view  aa  to  the  difficulty  of  a  challenge  of  sir. 
Balfour's  title  by  general  creditors.  On  that  point,  and  on  Its 
question  for  delivery,  I  would  leel  inclined  for  farther  argauMSL 

That  is  the  only  point  of  the  case  on  whiah  I  entertain  lor 
difficulty.  For  I  am  inclined  to  hold,  that  if  tbe  bill  of  lading 
was  effectually  made  over  to  Balfour,  then  it  is  to  be  held  avail- 
able in  his  favour  as  a  security.  I  do  not  think  there  is  sav- 
thing  proved  which  can  deprive  him  of  that  right.  Scbroedrr 
got  two  securities  for  his  advance.  One  of  them  consisted  of 
three  bills,  and  the  other  of  a  bill  of  lading.  I  don't  set  bow  it 
can  bo  insisted  that  be  shall  adopt  the  one  security  rather  tins 
the  other.  On  that  point,  I  am  disposed  to  acquiesce  in  lbs 
argument  of  Balfour. 

But  1  cannot  acquiesce  in  the  view,  that  Balfour  having  this 
paper  In  hit  possession,  is  a  fact  sufficient  to  prevent  all  tanker 

Lord  Ciminghamc. — After  much  consideration  and  posxlisg  it 
this  case.  I  am  disposed  to  take  shelter  under  the  Laid  Ordi- 
nary's interlocutor  of  July  18(7,  sustaining  the  title. 

Lord  Juttice-OtneraL — 1  contest  1  hate  much  difficulty  in  Ibis 
case,  more  especially  aa  to  the  way  and  manner  in  which  lbs  bill 
of  lading  came  into  the  hands  of  Schroeder,  If  we  go  back  IS 
the  Lord  Ordinary's  interlocutor,  much  difficulty  will  be  avoided, 

The  Court  pronounced  the  following  interlocutor:— 

•  Find  that  It  is  admitted  on  tbe  record  that  the  bill  of 


adhere  to  the  Lord  Ordinary's  interlocutor  of  20th  July  1641 : 
Find  additional  expenses  due." 

ioruf  Ordinary,  Ivory. — For  A  dooeator,  Neavee,  Cook ;  Lock- 
hart,  Morton,  Whiteheiul  and  Greig,  Wit.  Agmt*  —ail  Lord 
Advocate  (Anderson),  Hallard ;  William  Miller,  S.S.C.  A/mt 
L.  Cfcrt— (F.H ) 

Sd  March  1052. 
Second  Division. 
No.  177. — Sir  William  Drukmoxd  Stewart,  But, 
Parmer,  v.  The  Scottish  Midland  Junction  Bail- 
way  Co.  and  others,  Defenders. 
Summons — Citation — Process — Companies  Clavaea  Act— Sta- 
.   .     „   ,-  .         '-,  §187— Actof  Soderuut  8th  JnlylMt, 
againtt  a  joint  stool  cmnpang.  and  aT 
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individual*  at  director*  thereof,  the  warrant  of  atatton  •VrsoW 
the  mettenger  to  "  lawfully  nnnm.  warn  and  charge  tit  Mid 
dtftndtrt.  pertonally,  or  at  their  reipectit*  dwcUing-fieea,  U 
compter,"  j-&  The  me—enger  executed  (As  nawmeai  fast  (*< 
individual  dtftndtrt  pertonally,  and  againtt  the  ampant  h 
leaving  a  copy  in  the  handt  of  Out  teetttary  at  their  aiiatyaf 
office,  in  term*  of  the  Campania  Clauta  Act,  The  aa/aitwt 
pleaded  in  limine,  "  noproarn,"  in  raped  that  the  sasasstss  tsa- 
tained  warrant  only  to  cite  the  individual  acftndtrt,  but  imW- 
ratit  to  ate  the  company— Held,  that  the  ssuawwsu  esataW 
warrant  to  ate  the  company  a*  mil  at  the  individual  dtfinttri; 
and  the  citation  of  the  former  honing  been  legally  executed  in  wut 
of  the  UatUe,  the  prelt miliary  dejlim  reptUtd. 
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IN  THE  COUfiT  OF  SESSION,  &a. 


This  was  an  action  against  the  Scottish  Midland  Junc- 
tion Railway  Co.,  and  the  directors  of  the  company. 

Separate  defences  were  lodged  for  the  company  and 
the  individual  defenders,  both  of  which  contained  a  pre- 
liminary plea  of  "  no  process,  in  respect  of  there  being 
no  legal  or  competent  service  of  the  summons  on  the 
company." 

A  separate  objection  was  stated  to  the  citation  of 
Lord  Wharneliffe,  which  was  not  pressed. 

The  Lord  Ordinary  reported 
House,  and  issued  the  followiog- 

"  A'oto.  -The  plea  of  no  proem  is  raised  by  the  defender* 
under  the  following  circumstances, 

"The  gammons  is  directed  against  the  Scottish  Midland 
J  auction  Railway  Company  aa  a  company  incorporated  by  act 
of  parliament,  and  against  eleven  individuals  ac  chairman  and 
directon  of  that  company.  The  company  and  these  eleven 
persons  an  all  called  as  defender;  and  the  conclusions  are  di- 
rected against  'the  laid  dt/enderi,'  without  distinction.  The 
■arrant  to  cite  contained  In  the  will  of  the  summons,  is  in  the 
following  terms ; — '  Our  will  is  herefore,  and  we  charge  you, 
thai  on  sight  hereof  ye  pats,  and  in  onr  name  and  authority 
lawfully  summon,  Warn  and  charge  (Aa  taut  dtfcndcri,  fxrtonallt/, 
or  at  liar  rcipectiet  dntUing  plant,  to  compear,'  Kc.  The  suni- 
muDiwaa  executed  by  delivering  copies  personally  to  ten  of 
the  individual  defenders,  and  by  leaving  for  the  eleventh  in- 
dividual defender  (Lord  WhsraclifTu)  a  copy  '  in  the  bands  of 
k  servant  within  bis  dwelling-house  at  Belmont  Castle ;'  and 
it  ™  executed  against  the  company  '  by  leaving  for  the  said 
ricottiih  Midland  Junction  Hallway  Company,  in  the  hands  of 
Eaonel  Hubert  Ferguson  their  secretary,  within  their  princl- 
pal  office  at  the  general  railway  terminus  near  Perth,  directed 
ae,'  a  full  doable  of  the  summons  and  condeecen. 


of  notice,  or  any  writ  or  other  proceeding  at  law  or  in  equity, 
rcqairing  to  be  served  on  the  company,  may  be  served  by  the 
aois  being  left  at  or  transmitted  through  the  post,  directed 
to  its  principal  office  of  the  company,  or  one  of  their  principal 
offices,  where  there  shall  be  more  than  one,  or  being  given 
personally  to  the  secretary,  or,  in  case  there  be  no  secretary, 
then  by  being  given  to  any  one  director  of  the  company.' 

"For  the  defenders  it  was  contended— Firtt,  That,  in  the 
Simmons,  there  is  no  warrant  for  citing  tbe  company ;  that 
■hen  a  company  and  its  individual  partners  are  both  to  be 
cited,  the  law  and  practice  is,  that  the  will  of  the  summons 
■hall  contain  a  warrant  for  citing  the  company  at  its  usual 
place  of  business,  and  for  citing  the  individuals  personally,  or 
at  their  respective  dwelling-places ;  and  reference  was  made  to 
the  Juridical  Styles.  But,  lu  the  present  esse,  the  warrant  for 
riling  the  company  had  been  omitted,  and  there  was  no  war- 
rant for  citing  it  at  its  usnal  place  of  business,  or  for  citing  it 
>t  all ;  that  the  words  '  said  defenders,'  in  tbe  will  of  the  sum- 
Dons,  could  not  apply  to  the  company,  as  It  appeared  from  the 
context  that  these  words  applied  only  to  defenders  who  could 
be  cited  alternatively  either  personally  or  at  their  respective 
dwelling  .places,  which  the  company  could  not  be.  Stamd, 
Tbat  supposing  tbe  words  in  the  will  cooid  be  read  so  as  to 
comprehend  all  the  defenders,  Including  tbe  company,  still 
lbs  maw-Dgci-  acting  on  tbat  warrant  could  adopt  no  mode  of 
duties,  other  than  one  of  those  modes  described  in  the  will, 
■hich  was  his  warrant ;  that  neither  of  the  modus  described 
m  tbe  will  could  be  followed  effectually  iu  the  case  of  a  com- 
pany; and,  at  all  events,  neither  of  them  had  been  followed 
laths  present  case.  Third,  That  a  warrant  to  cite  must  do- 
■cobs  the  mods  of  citation ;  and  that  the  citation  most  be  in 
conformity  with  that  description  «r  direction  in  tbe  warrant ; 
and,  consequently,  although  the  will  of  tbe  present  summons 
coald  be  read  aa  comprehending  the  company  in  the  authority 
to  cite,  but  not  comprehending  the  company  in  the  direction 
a>  to  the  mode  of  citation,  it  would  be  a  defective  and  loops- 
■adve  warrant,  and  no  valid  citation  of  the  compaov  could 
pfocesd  upon  it  Fourth,  That  the  act  of  sederunt  8th  July 
18*1.  to  amend  the  atyle  of  the  will  of  summonses,  suspensions, 
and  advocations,  referred  to  by  tbe  ptusner,  was  not  intended 
to  "galete  or  affect  tbe  matter  in  question,  but  only  to  regu- 
late  lie  atyW  of  ths  will  as  regards  the  day  of  compearance. 


"For  the  pursuer  It  was  contended— 1st,  That  tbe  act  Of  seds- 
rnnt  8th  July  1881  prescribed  a  form  of  will  which  was  appli- 
cable to  cases  in  which  companies  were  defenders,  as  well  as 
other  cases,  and  that  the  will  of  the  present  summons  was  in 
conformity  with  that  act  of  sederunt  'hi,  That  the  words,  'the 
laid  defenders,'  in  the  will  of  the  summons,  comprehended  all 
tbe  defenders,  including  the  company;  and  that  the  succeeding 
words,  '  personally  or  at  their  respective  dwelling-places,'  were 
also  not  inapplicable,  inasmuch  as  a  company  has  a  dwelling- 
place  or  domicile, especially  forcitation;  aud  Inasmuch  asooe 
of  the  modes  of  service  specified  in  the  Companies  Clauses  Act 
is  by  giving  a  copy  'personally  to  the  secretary.'  8i/,  That 
evcu  if  the  words,  '  personally  or  at  their  respective  places,' 
should  be  held  inapplicable  to  the  company,  the  only  result 
would  be,  that  there  was  no  special  direction  as  to  the  mode 


legally  be  cited, — and  be  had  done  so,  following  the  direction 
of  the  act  of  parliament  as  his  legal  guide  and  authority.  4/A, 
That  the  legislature  having,  by  act  of  parliament,  declared  thai 
any  summons  requiring  to  be  served  on  a  company,  may  be 
served  in  a  particular  way,  such  service  must  be  held  good  in 
law,  and  the  party  cannot  be  deprived  of  tbe  benefit  of  the 
enactment,  merely  because  tbe  stylo  of  the  will  of  summonses 
has  not  yet  been  altered ;  but  such  would  be  tbe  effect  of  the 
defenders'  plea,  for  neither  the  form  In  tbe  Juridical  Styles,  If 
tbat  had  been  strictly  followed,  nor  any  other  form  of  will  of 
summonses  hitherto  in  use,  contains  a  direction  forcitation 
similar  to  that  in  the  act  of  parliament 

"As  the  preliminary  defence  thus  pleaded,  raises,  in  one 
view  of  it,  important  matter  of  practice,  which  it  is  desirable 
should  be  speedily  settled  authoritatively,  and  as  the  parties 
seemed  to  wish  that  the  case  should  be  reported  to  the  Inner- 
House,  the  Lord  Ordinary  has  thought  it  not  improper  to  adopt 


separate  objection  to  tbe  citation  of  Lord  Wharneliffe." 

Penney  for  defenders — It  is  not  disputed  that  the 
citation  against  the  company  is  a  perfectly  good  citation 
under  the  statute.  The  plea  is,  that  there  is  no  warrant 
for  any  citation.  The  warrant  and  citation  most  corre- 
spond, and  the  tnuntnons  contains  no  warrant  correspond- 
ing to  the  citation  made,  so  that  it  is  a  citation  without 
a  warrant.  The  warrant  was  to  cite  the  "  defenders 
personally,  or  at  their  respective  dwelling-places."  That 
was  merely  a  warrant  to  cite  the  individuals,  for  it  is  im- 
possible to  cite  a  company  personally,  and  a  company  haa 
no  dwelling-place.  The  proper  form  would  have  been, 
"  to  cite  the  individual  defenders  personally,  or  at  their 
respecti  vedwelling-places,  and  the  company"  either  legally, 
or  in  the  special  mode  by  which  it  was  intended  the  cita- 
tion should  be  made.  This  was  the  ordinary  form  adopt- 
ed in  the  case  of  summonses  against  a  company  and  in- 
dividual defenders, — and  there  was  the  more  need  of  it 
here,  as  there  was  a  special  statutory  mode  of  citing  the 
company. 

Marshall  for  pursuer — It  cannot  be  said  that  the 
summons  contains  no  warrant  to  cite  the  company,  for 
the  warrant  is  to  cite  "  the  said  defenders,"  which  in- 
cludes the  company.  And  how  is  that  citation  to  be 
made  ?  The  messenger  is  to  "  lawfully  summon,  warn, 
and  charge  the  defenders."  Now,  the  statute  provides 
a  particular  method  by  which  the  company  may  be  cited, 
and  the  messenger  follows  that  correctly.  Is  the  cita- 
tion bad  because  it  is  in  terms  of  the  statute  ?    There 


ger  had  to  do  was,  to  cite  the  company  lawfully,  and  it 
is  admitted  he  has  done  so. — Bruce,  22d  July  1747, 
M.  3690;  Kirkconael,  2d  Feb.  1628,  M.  1682.  But, 
again,  a  company  has  a  dwelling-place.    Its  domicile  is 
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its  principal  office,  and  that  is  taken  as  its  dwelling- 
place.  So  that,  if  it  was  necessary  to  set  forth  the  par- 
ticular modus  of  citation,  that  has  been  given  and  cor- 
rectly followed;  and  if,  as  is  contended,  that  was  not 
necessary,  the  citation  has  been  correctly  made  in  terms 
of  the  statute. 

Penney — Domicile  and  dwelling-place  are  not  conver- 
tible terms.  This  is  not  a  warrant  to  cite  lawfully,  bat 
to  cite  personally,  or  at  the  respective  dwelling-places. 
Now,  that  it  is  not  a  warrant  to  cite  the  company. — 
Muir,  28th  Feb.  1629,  M.  3684;  Monteith,  18th  July 
1677,  M.  3685. 

Lord  Justice-Clerk. — Of  course  all  writs  mnit  have  a  warrant 
for  their  execution  ;  and  the  forms  by  which  citation  is  to  be 
made  on  a  summons,  are  provided  either  by  the  common  law, 
or  by  statute.  The  way  I  view  the  present  case  is  this : — I 
take  the  summons  to  contain  a  warrant  to  cite  the  defenders 
personally,  or  at  their  respective  dwelling-places,  and  I  think 
tlieeompauy  was  properly  cited  onder  either  direction.  I  think, 
if  trie  copy  smn  moos  bad  been  given  to  the  secretary  person  ally, 
tli.it  would  have  been  personal  citation.  But  if  there  be  any 
doubt  on  that  point,  I  think  "respective  dwelling-places"  means 
respective  domiciles  for  citation.  In  bonds  of  caution  for 
compearance,  the  party  always  fixes  a  particular  place  as  that 
where  he  in  to  be  cited,  which  becomes  bis  domicile  for  cita- 
tion: and  a  place  maypeifectly  well  be  the  domicile  for  citation 
of  a  party,  though  it  is  not  property  bis  dwelling-place.  I 
think,  therefore,  the  correct  meaning  of  the  term  "  dwelling- 
place,"  as  regards  the  company,  in  a  summons  against  a  com- 
pany and  Its  directors,  is  the  principal  place  of  business  of  the 
company.  Then,  although  the  Companies  Clauses  Act  no 
doubt  introduces  a  particular  mode  of  citing  companies,  it  was 
not  necessary  for  us  to  alter  the  old  torm  of  summons,  as  pro- 
vided in  the  act  of  sederunt  of  1831.  The  purmicr  here  ad- 
heres to  the  old  form  of  the  summons,  bat  when  he  comes  to 
the  execution,  he  completes  that  according  to  the  form  pointed 
oat  by  the  statutes.  But  what  inconsistency  is  there  in  that  ? 
In  every  mode  of  viewing  the  case,  therefore,  I  think  the  pur- 
suer quite  right.  I  think  the  snmmons  has  been  personally 
served,  and  that  the  company  nave  a  domicile  of  citation  in 
their  principal  place  of  business. 

The  other  Judges  concurred. 

Dilatory  defence  repelled. 

Ij>.  d  Ordinary,  Colonsay.— Act.  Sol.  Gen.  (Deas),  Marshall, 
Moir;  James  Bayne,  S.S.C.  Agent,— Alt.  Lord  Ad v,  (Monereiff), 
Penney;  Graham  &  Webster,  W.S.  Agents.-  -T.  Clerk'.— (YV.G  .'I'.) 

3d  Hatch  18&2. 

Second  Division. 

No.  178. — Mrs.  Maroaret  Brydox  or  Marshall  and 

others,  Pursuers,  v.  The  Omoa  and  Cleland  Iron 

and  Coal  Co.  and  Robert  Stewart,  Defenders. 

Culpa — Reparation — Damages—  In  an  action  of  damages  against 
a  coalmatttr,  at  tht  instance  of  the  reprtnmlativt*  of  one  of  hit 
workmen,  who  vat  alltt/rd  to  have  been  kilted  in  contequetice  of  a 
lie™  falling  on  him  trhrit.  asemding  the  thafl — Held,  that  if  he 
and  the  other  workmen  left  the  mine  from  no  apprehension  of 
danger,  but  of  their  own  accord,  for  a  purpose  of  their  own,  against 
their  employer's  interest,  and  in  a  body,  in  order  to  mats  a  eon- 
plaint  teii  more  effettualiy  with  him  or  kit  manager,  and  not  in  the 
ordinary  course  of  their  occupations, — the  defender  mat  not  answer- 
able for  results  earned  by  the  ttone  falling  at  tht  moment  when  the 
men  were  so  leaving  the  mint,  even  though  it  were  proved  thai  that 
ttone  fell  through  insufficiency  in  the  planting. 
See  ante,  page  94. 

This  was  an  action  of  damages  at  the  instance  of  the 
widow  and  children  of  the  late  James  Marshall,  against 
"  The  Omoa  and  Cleland  Iron  and  Coal  Company,  and 
Robert  Stewart"  the  only  individual  partner,  "  or  other- 
wise against  the  said  Robert  Stewart  as  proprietor  and 
in  the  occupation  of  the  Cleland  Colliery  and  the  Omoa 
Iron-Works." 


The  pursuers  averred  in  the  condescendence — 
"  On  the  morning  of  the  11th  January  1849,  the  said  Jama 
Marshall,  while  in  the  performance  of  his  duty  as  a  miner,  in 
the  employment  of  the  defenders  or  defender,  iu  the  said  Bell- 
side  I'll,  and  while  ascending  the  shank  in  the  cage  provided 
for  the  use  of  the  miners,  was  struck  on  the  head  by  a  lump 
of  coul,  ironstone,  or  other  bard  substance,  falling  on  him  [rum 
above,  in  consequence  of  which  he  fell  from  the  said  cage  la 
the  bottom  of  the  said  pit,  and  died  shortly  afterward*  from 
the  injuries  then  received." 

The  defender  stated — ■ 
That  at  the  time  of  Marshall's  death,  there  was,  so  far  ss  lbs 
defender  was  concerned,  (2.) "  nothing  wanting  to  make  the  pit 
in  all  respects  proper  and  safe  for  working  in  ;  and,  io  far  u 
he  knows  or  has  been  able  to  learn,  it  was,  at  the  time  referred 
to,  in  a  safe  and  proper  condition.  (8  )  At  the  time  refemd 
to,  as  well  as  for  a  considerable  time  previous  thereto,  the  de- 
fender  had  contracted  with  John  Craig,  a  person  of  sufficient 
skill  and  capacity,  to  maintain  the  pit  in  question,  including 
the  underground  roads  and  works,  tn  a  proper  condition,  u 
also  to  draw  the  minerals  and  other  materials  which  reqnimi 
to  be  taken  to  the  surface,  from  the  places  at  which  tbey  were 
wrought  to  the  pit  bottom,  and  put  them  on  the  ascendin* 
hatches  Craig  was  such  contractor  on  the  11th  of  Janwij 
1849.  (4.)  On  the  occasion  of  the  deceased  falling  do«n  (he 
pit,  be  was  in  the  act  of  leaving  bis  work  when  be  had  no 
right  to  do  so.  The  defender,  from  all  be  can  learn,  beUere) 
that  the  death  of  James  Marshall  Is  attributable  either  to  \m 
own  carelessness,  or  was  the  result  of  an  Inevitable  accident" 

The  defender  pleaded,  inter  alia — 4.  That,  in  the 
circumstances,  be  was  not  responsible  for  the  negligence 
of  the  contractor  Craig,  supposing  the  accident  attribut- 
able to  him.  5.  The  defender  was  not  answerable  for 
an  accident  which  could  not  have  been  foreseen  or  pro- 
vided against.  6.  The  pursuers'  allegations  being  ill- 
founded,  the  defender  was  entitled  to  absolvitor. 

The  case  went  to  trial  on  the  following  issue: — 

«  Whether  the  death  of  James  Marshall,  miner  at  Bellflde, 
in  the  parish  of  Shotts  and  county  of  Lanark,  while  working 
In  a  coal-pit  belonging  to  and  in  the  occupation  of  the  defen- 
der, was  occasioned  by  injuries  arising  from  the  shaft  of  lbs 
said  pit  being  in  an  unsafe  state,  from  causes  for  wbicb  tte 
defender,  as  the  employer  of  the  said  James  Marshall,  is  re- 
sponsible f" 

The  pursuers  led  evidence  from  which  it  appeared, 
that  on  the  day  in  question,  the  miners  went  down  into 
the  pit  at  the  usual  hour  in  the  morning ;  that  instttd 
of  proceeding  to  work,  they  held  a  meeting,  at  illicit 
alleged  grievances  of  which  the  miners  complained  acre 
discussed ;  that  it  was  resolved  that  all  the  miners  should 
stop  work  for  that  day — one  of  the  witnesses  stating, 
"  We  all  stopped  in  order  to  make  our  complaint  tell  » 
little  stronger;"  and  that  the  whole  miners  aocordiarlj' 
proceeded, long  before  the  usual  hour,  to  leave  the  pit; 
the  deceased  was  one  of  them,  and  was  killed  as  alre*JT 
stated. 

After  the  evidence  had  been  closed,  the  amount  of 
damages  to  be  found  in  case  of  a  verdict  for  the  pttrsBen, 
was  settled  by  joint  minute. 

The  presiding  Judge  at  the  trial  directed  the  jury — 

■  1.  That  if  they  were  satisfied,  In  point  of  fact,  that  on  tb> 
morning  of  the  11th  January  1649,  the  men  left  the  mine 
without  working,  from  no  apprehension  of  danger,  hnt  of  thai 
own  accord,  for  a  purpose  of  their  own,  against  their  emploitri 
interest,  and  in  a  body,  In  order  to  make  som«  complaint  i»  II 
more  effectually  with  the  manager  or  the  defender,  and  n« 
in  the  ordinary  course  of  their  occupations, — then,  in  point  '*' 
law,  the  defender  is  not  answerable  for  a  casualty  caused  bj' ' 
single  stone  falling  at  that  par  ticnlar  moment  when  the  uk" 
were  so  leaving,  and  that  the  Jury  must,  if  so  satisfied  In  potot 
of  tact,  And  for  the  defender,  and  state  their  ground  for  deine 
so,— even  if  they  should  be  satisfied  that  ths  death  was  tan** 
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by  that  (tone,  or  other  substance,  {tiling  on  the  deceased, 
through  Home  insufficiency  In  the  planting. 

"  2.  That  In  cue  the  Court  shonld  differ  nn  to  this  point  of 
law,  the  jury  would  go  on  to  consider  whether  the  death  was 
caused  in  the  manner  contended  (or  the  pursuers,  lu  conse- 
quence of  the  shaft  being  in  an  unsafe  and  insufficient  state  ; 
and  if  the  Jury  think  that  the  death  was  not  caused  by  the 
shad  being  in  such  state,  then  they  will  find  so  In  their  verdict, 
If  the  jury  think  that  the  death  was  caused  by  tho  unsafe  and 
insufficient  state  of  the  shaft,  then  they  will  so  find,  and  find 
damages  to  be  due,  as  settled  by  minute  of  the  parties, — at  the 
defender,  in  point  of  law,  is  responsible  for  the  death  If  so 
caused,  anil  if  not  relieved  on  the  first  ground. 

"3.  In  the  last  view  of  the  case,  if  the  jury  think  the  death 
ru  caused  by  the  shaft  being  in  an  unsafe  and  insufficient 
Mate,  then  the  jury  will  further  consider,  and  find  whether 
John  Craig  was,  In  point  of  fact,  properly  a  contractor,  or  truly 
s  servant,  paid  for  hi*  labour,  in  regard  to  the  lining  of  the 
■Junk,  in  a  particular  manner  convenient  for  bis  master. 

"And  the  Lord  Justice- Clerk,  as  arranged  with  the  counsel, 
informed  the  jury,  that  be  reserved  to  the  pursuers,  in  the 
event  of  the  verdict  being  adverse  to  them  on  the  first  point, 
bat  in  their  favour  on  the  second,  to  move  the  Court  to  enter 
op  the  verdict  for  tbem  for  the  amount  of  damages  agreed  on, 
in  the  ground  that  the  direction  on  the  first  point  was  wrong 
in  point  of  law,  and  that  the  defender  was  not  relieved  from 
bis  responsibility  in  respect  of  the  facta  referred  to  in  that 
Unction. 

"  And  reserved  to  the  defender,  in  the  event  of  the  verdict 
Hiring  unfavourable  to  him  on  the  second  point,  to  argue  to 
he  Court,  that  the  question,  whether  John  Craig  was  to  be 
wnsidered,  for  the  purpose  of  this  issue,  as  a  contractor,  or 
iroperly  an  a  servant,  was  a  question  of  law  for  the  Court,  on 
shich  the  Court  Is  to  pronounce  Judgment,  notwithstanding 
.he  finding  of  the  jury,  if  they  consider  it  a  point  of  law  ;  and 
ilso  reserved  to  the  defender  to  contend,  that,  on  the  evidence, 
Hi  is  not  responsible  for  neglect  in  matters  falling  within  the 
contract  or  duty  of  Craig,  whether  he  is  to  be  taken  as  a  con- 
tractor or  as  a  servant;  and  to  move  the  Court  to  enter  the 
'erdict  as  one  in  his  favour,  if  ha  prevail*  on  that  ground, 
n  point  of  law," 

The  jury  returned  the  following  verdict : — 

"On  thcjlrsf  point,  they  find  for  the  defender,  and  that  the 
ison  had  no  proper  cause  for  leaving  their  work.  On  the 
Ktrnd  point,  they  find  that  the  pit  whs  not  In  a  safe  and  sufQ. 
ietit  state,  and  that  the  death  arose  from  injuries  thereby 
auscd  ;  and,  in  terms  of  the  joint  minute  lodged  for  the  par- 
ies, they  assess  the  damages'  at  the  sum  of  £160,  being  £100 
>t  the  widow,  and  £50  fur  the  children  of  the  deceased  James 
larshall.  On  the  third  point,  they  find  that  Craig  was  not  a 
roper  contractor,  but  properly  *  servant  of  the  defender." 

This  day,  the  pursuers  pleaded — 
hat,  under  the  verdict,  they  were  entitled  to  judgment  In 
icir  favour.  Their  case  was,  that  the  injury  occurred  from 
re  wooden  lining  of  the  upper  part  of  the  shaft  being  in  an 
nnafe  state.  The  defence  was  threefold.  It  was  said — I.  that 
■e  pit  was  in  a  sufficient  state ;  2.  that  the  defender  had 
mtruc  ted  with  Craig  to  keep  it  in  a  safe  state,  and,  therefore, 
int  Craig  was  the  party  truly  responsible  if  the  pit  was  unsafe; 

that  the  accident  having  occurred  when  MurshnJl  was 
aving  hie  work,  when  he  had  no  right  to  do  so,  the  defender 
mi  not  liable.  The  Judge  directed  the  jury  as  follows: — 
nads  direction  No.  1.)  Mow,  the  verdict  found— lit,  that 
e  men  had  no  proper  cause  for  leaving  their  work ;  and,  'id, 
at  the  pit  was  not  in  a  safe  state.  1.  There  was  no  doubt 
at,  at  the  time,  the  miners  were  working  by  the  piece,  and 
:re  not  therefore  subject  to  any  restrictions  as  to  the  time 
which  they  were  entitled  to  leave  the  pit  But,  2.  The 
■oid  finding  was  very  important  It  found  expressly  that  the 
t  was  In  an  insufficient  state,  and  that  Marshall's  death  was 
casioned  by  this  Insufficiency.  It  was  the  primary  doty  of  the 
uter  to  provide  for  the  safely  of  the  men.  That  obligation 
e  master  (so  the  Jury  (band)  oiled  to  discharge.  Therefore, 
)  the  first  question  was,  whether  the  issue  sent  to  the  jury 
-  trial  admitted  of  such  a  ruling  as  that  given  by  the  Judge. 
iu  sole  question  put  to  the  Jury  by  the  Issue  was,  whether 
'■  insufficient  state  of  the  nhaffc  occasioned  Marshall's  death, 
i  doubt  tbe  Issue  asked,  whether  the  insufficiency  arose  from 
uses  for  which  the  proprietor  was  responsible.   But  the  causes 


here  meant  were  entirely  in  reference  to  the  state  of  the  shaft. 
It  was  true,  also,  that  the  issue  asked  whether  Marshall  was 
killed  while  he  was  working  in  the  defender's  employment. 
But  it  was  never  meant  or  pretended  that  Marshall  was  actu- 
ally engaged  In  manual  operation*  when  he  met  with  his  death. 
iLord  JuitiaClak. — No  douht,  if  Marshall  was  ascending  the 
haft  in  the  proper  course  of  his  avocations  at  a  miner,  that 
would  satltfy  the  Issue.] 

Bat,  (2.)  Admitting  that  the  point  on  which  the  direction  bore 
was  raised  on  record,  the  direction  was  clearly  wrong  in  point 
of  law.  The  deceased  was  not  violating  any  rule  of  the  work, 
although  he  ascended  for  a  purpose  of  his  own.  Suppose  it 
was  to  complain  of  a  grievance ; — it  might  be  that  it  was  a 
grievance  against  which  he  was  entitled  to  redress.  The  vcr. 
diet,  though  it  found  that  tbe  cause  for  which  he  left  his  work 
was  not  a  proper  cause,  did  not  find  that  it  was  an  unlawful 
cause.— Whitelaw,  Dec  27,  1849.  All  the  workmen  who  as- 
cended and  descended  the  shaft  that  day  were  entitled  to  rely 
on  tbe  pit  being  in  n  state  of  safety.  It  had  often  been  ruled, 
that  where  a  party  was  injured  in  consequence  of  a  coal-pit 
being  unfenced,  It  was  no  answer  to  say  that  he  onght  not  to 
have  been  there.  But  it  could  not  be  said  that  the  proprietor 
wasunder  a  higher  obligation  with  reference  to  the  public,  than 
with  reference  to  his  own  workmen.  Here  tbe  defence  was,  in 
substance,  that  the  deceased  should  not  have  been  at  the 
spot  where  he  was  when  the  accident  happened. — Greenland 
v  Chapman,  May  8,  1860,  Law  Journal,  293  ;  Eicli.  Coses. 
The  sum  of  the  whole  was, — it  mattered  not  for  what  cause 
the  workmen  were  leaving  the  pit,  if  their  leaving  was  not 
tbe  proximate  cause  of  the  accident. — Chapman  v.  Pothill, 
26th  Feb.  1826. 

The  defender  cited  Black  v.  Cadell,  1804;  Mack  v. 
Adam,  Feb.  17,  1832;  Uislop  v.  Durham,  March  14, 
1812. 

Lord  Jtutite  Clerk. — There  are  some  preliminary  remark* 
which  I  wish  to  make  before  coming  to  the  question  reserved 
for  the  Court, — viz.  •*  to  the  soundness  of  the  direction  given 
to  the  jury  on  tbe  firtt  point.  When  a  point  of  that  kind  is 
raised  by  either  party  at  a  trial, — especially  by  a  defender, — the 
Judge  must  first  consider  whether  the  facts  raise  it,  and  also  if 
the  point  is  well  founded  in  law.  If  tbe  facts  do  not  raise  tire 
point,  be  tells  the  jury  so,  and  desires  them  to  lay  it  aside.  In 
that  be  may  be  wrong,  and  the  Court  mutt  examine  the  fact* 
to  see  if  they  did  truly  raise  the  point,  a*  well  a*  whether  it  is 
well- founded ;  and,  In  tliat  review,  the  verdict  will  not  exclude 
the  point.  The  Court  must  consider  the  facta,  just  as  the  Judge 
did,  bt/ore  verdict.  The  verdict,  no  doubt,  may  proceed  on  a 
ground  which  excludes  the  point  altogether,  so  that  it  is  not  of 

If  the  Judge  thinks  the  facts  do  raise  the  point,  then  the  cor- 
rect end  only  way  to  deal  with  the  matter,  if  the  cause  requires 
a  verdict  one  way  or  other,  is  to  collect  the  prominent  facts,  and 
tell  the  jury, — if  you  think  such  and  such  facts  proved,  then  you 
must  in  law  find  for  the  defender  ;  and  he  may  or  may  not  add 
tbe  ratio  in  law,  as  I  did  here, — viz.  that  the  employer  is  not 
liable,  in  sucli  circumstances,  for  the  casualty  of  a  single  stone 
falling  at  that  moment,  even  if  the  planking  was  unsafe  and 
insecure. 

In  some  cases,  he  may  wholly  reserve  the  point,  so  that  the 
verdict  is  only  nominal,  or  without  a  verdict.  Here  that  course 
could  not  be  conveniently  taken  without  the  risk  of  a  second 
trial ;  and,  therefore,  as  a  verdict  required  to  be  taken  on  the 
snosd  and  sltcrnstive  view  of  tbe  case,  it  waa  right  to  take  a 
verdict  on  the  firtt. 

On  the  question,  whether  the  direction  Is  right  or  wrong, 
the  verdict  cannot  aid  the  Court  st  all.  That  verdict  is  final : 
It  bear*  to  proceed  on  that  direction :  If  it  did  not  properly 
proceed  on  that  direction,  or  fell  short  of  it,  then  the  verdict 
might  have  been  objected  lo.    But  it  is  final, 

It,  then,  the  direction  was  bad  in  point  of  Isw,  nothing  found 
by  the  verdict  can  possibly  support  the  direction.  If  the  dlrec- 
tion  was  sound,  the  verdict,  whether  rightly  expressed  or  not, 
cannot  possibly  render  the  direction,  in  itself  correct  in  point  of 
law,  an  unsound  direction. 

The  Court,  in  every  bill  i>f  exceptions,  in  judging  of  the  direc- 
tion given,  must  look  to  the  facts  proved.  Sometimes,  as  in 
CutKbtruan  v.  Young,  it  is  sufficient  to  take  only  a  very  general 
view  of  the  facts.  In  other  cases,  the  Court  most  examine  the 
facts  just  as  carefully  and  minutely  a*  the  jury,  in  order  to  saa 
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whether  the  jKiliit  truly  arose,  init  whether  thp  direction  was 
right  In  law.  And  in  many  cases,  aa  in  tola,  the  point  m*y  turn 
on  a  very  nice  state  ot  the  facia. 

I  had,  of  course,  no  intention  of  Hating  any  point  of  lair  ei- 
eept  in  reference  to  the  lery  special  and  precise  atate  of  facia 
before  the  jury  ;  and,  in  order  10  tell  them  how  tliey  should  act, 
it  naiiKCiiaary  lo  atate  to  them,  that  if  they  thought  such  aud 
■ut-h  fuels  proved,  tlie  master  was  not  in  law  responsible. 

It  is  a  great  mistake,  therefore,  to  auppoae,  that  tlie  firil  or 
uo.nd  pari  of  the  verdict  can  bear  on  the  direction,  unlets  to 
alien-  that  the  direction  must  be  bsd  which  denica  effect  to  facta 
an  found.  But  the  direction  itself  telli  tlie  jury  to  disregard  tlie 
tact  of  the  alone  falling  from  the  planking,  being  insufficient ; 
timl  so  the  direction  raises  tlie  question  of  law, — nut  the  Seconal 
finding  of  the  jury,  to  which  it  ia  incompetent  and  illogical  10 
refer,  for  the  direction  preceded  tbe  verdict 

Thejfrrf  objection  taken  was,  that  this  point  waa  not  within 
tl'<e  pleas  on  record,  or  within  the  ia«ne. 

1  Imld  that  point  clearly  excluded  by  the  ra  gala  at  the  trial, 
at  which  this  point  whs  not  raised,  and  the  turn  which  tlie  case 
tuck,  not  objected  lo.  There  ia  no  rule,  more  important,  r.r  bet- 
ter fixed,  than  that  a  party  is  not  entitled  to  raise  after  trial  a 
point  which  he  doea  not  raise  and  bring  before  the  Judge  at  the 
trial.  After  the  trial,  the  Court  la  only  reviewing  what  waa 
done  at  the  trial.  And  if  the  party  allows  the  caae  tu  be  slated 
by  tlie  Judge  in  •  certain  way,  and  pat  into  a  certain  form, 
*  it  Imnt  objection,  and  omit!  a  point  which  occurs  to  him  as  an 
ol  jectiun  to  that  form,  lie  cannot  after  trial  raise  it. 

This  was  fixed  by  this  Division  of  the  Court  in  the  case  of 
Campbell  and  Ainslie,  when  I  was  at  tlie  bar,  in  which  a  point 
as  to  the  ifLet  of  a  guarantee  had  been  omitted  at  the  trial ; 
and  tbe  present  Lord  President  allowed  it  to  proceed  on  the 
supposition  Ibat  no  such  point  arose;  and  this  Division  held 
the  party  barred.  It  was  again  so  held  In  the  Campbeltown 
case,  and  various  others.    I  am  aware  of  no  rule  of  greater 

It  ia  ao  important  to  keep  to  this  rule,  that  I  doubt  whether  I 
ought  to  add,  that  1  think  the  point  clearly  wilhin  the  record, 
and  arising  on  the  pursuer's  case  on  record,  and  on  proof. 
And  further,  I  am  of  opinion  that  there  are  many  lines  of  de- 
fence not  stated  by  the  defender  on  record,  which,  if  well  founded 
In  point  of  law,  will  anil  him  at  tbe  trial,  when  the  facta  are 
proved,  although  not  pleaded  on  record.  Such  ■  caae  lias  twice 
at  least  occurred  aa  to  privilege.  If  the  facts  proved  by  tlie 
pursuer  do  not  entitle  him  in  law  to  a  verdict,  it  ia  not  easy 
to  understand  how  he  Can  get  a  verdict  on  tlie  ground  that  tilers 
is  not  a  plea  to  meet  that  state  of  facts  which  has  emerged. 
Hence  tlie  absence  of  a  pica  fur  tbe  defender  on  tlie  record,  ia 
in  reality.  In  a  jury  trial,  of  little  moment,  if  the  pursuer's  l-ish 
alone  raises  a  point  of  law  which  excludes  his  right  to  a  verdict 
on  hi*  own  facts.  Of  course  I  do  not  thereby,  aa  all  acquainted 
with  the  practice  at  trials  know,  relax  in  any  degree  the  neceaslty 
of  due  notice  on  the  record  ot  tlie  matter  in  fact  or  law  on  which 
tho  defender  relies  aa  his  proper  case.  That  tlie  point  is  within 
the  issue,  J  cannot  tor  a  moment  doubt.  But  that  also  waa 
not  raited  at  the  trial,  and  is  now  excluded. 

1  have  now  to  advert  to  tlie  direction  in  point  of  law. 

None  of  the  cases  adverted  to  appear  to  me  to  advance  the 
pursuer's  argument.  1.  All  but  the  case  uf  Whitelaw  were 
cases  wliere  tirangtrt  were  injured,  and  where  no  question  arose 
out  of  the  relation  ol  employer  and  servant.  Hence  they  have 
no  application,  S.  There  was  no  fault  proved  on  the  part  of 
tlie  injured  party,  un  which  the  defender  could  found  any  de- 
fence. Suppose  that,  in  Cadell'a  esse,  the  man  hsd  been  coming 
home  drunk,  or  riding  a  wild  horse,  these  were  all  facia  against 
which  the  owner  was  bound  to  guard,  in  the  duty  be  owed  to  the 
public,  duly  to  fence  tbe  month  of  an  old  coal-pit  close  lo  an 
open  road  having  no  fence  on  either  side  of  it.  Hence  the  fault 
Imputed  to  the  individual  in  all  these  cases,  was  not  one  uliich 
bore  on  ihe  responsibility  of  tbe  defender. 

In  tlie  case  of  Whitelaw,  the  boy  was  only  a  step  or  two  out 
of  his  proper  place ;  and  tlie  injury,  moreover,  was  caused  by 
a  continuing  source  of  danger — the  continued  use  of  an  insuf- 
ficient chain  in  the  constant  drawing  op  and  lowering  the 
carriages  along  the  incline,  below  ground.  The  distinction 
between  this  case  and  tbe  continued  use  of  machinery  known 
to  be  insufficient, — ahich  was  the  case  there,  as  the  chain  was 
so  bad,  that  it  was  often  tied  with  bits  of  mpes  in  lieu  uf 
broken  links, — seems  tu  me  most  manifest.     Farther,  the  boy 

was  at  bis  work,  waiting  to  draw  Use  carriage  forward  to  tbe 


it  all. 

But.  holding  that  the  cases  do  not  aid  the  pursuer,  ni  11  il*n 
remains  tlie  undoubted  and  most  important  oMiguiua  in 
employer  to  have  the  shanking  of  bit  pit  at  all  tium  ufc.  tA 
sufficient  lo  prevent  danger  to  the  workmen.  And  the  ujmw 
is,  Whether  tlie  direction  is  sound,  which  directs  tuvjnrf- 
( reads  Litter  part  uf  direction) — thus,  desiring  litem,  if  ct.u  d 
facts  are  proved,  not  to  draw  from  a  casualty  arising  hum  \U 
insufficient  state  of  the  planking,  the  liability  shicb  uuVnw 
would  arise. 

I  thought  the  question  a  very  nice  point  at  the  trial,  toll 
have  since  entertained  the  strongest  doubts  uf  Ihe  *uuMna*4 
the  direction.  Perhaps  1  entertain  the  more  doubt  ai  it  ■ 1 
direction  hy  myself.  I  find,  however,  that  two  ot  yrnir  Lwa- 
ships  think,  on  deliberate  consideration,  that  tbediitcins 
correct  in  reference  to  the  special  beta  to  which  itwssaptiH; 
and,  with  the  deference  due  to  these  opinions,  1  have  ui  in 
whole  come  to  the  conclusion,  that  His  the  most  tale  and  crnni 
application  of  Ihe  principles  of  law  as  to  an  employer's  mti* 
sibility.  But  I  desire  lo  express  myself  solely  with  referrm 
to  ihe  very  special  state  of  f«ots  proved  in  this  caae — s  suit  4 
facts  so  very  special,  that  one  can  hardly  suppose  that  than* 
can  be  a  precedent  likely  lo  be  of  use  in  other  cause*. 

But  this  opinion  I  entertain  with  more  doubt  titan  I  u 
aware  I  ever  experienced. 

Lord  Uedwyn. — In  this  case,  it  was  seen  that  an  importm 
point  of  law  might  arise,  but  it  was  so  ranch  involved  in  hi 
that  we  never  thought  of  deciding  it  previous  to  trisJ.  lid 
was  plainly  impossible,  so  that  the  facts  wore  to  be  ssbtUik 
tint.  The  point  was  this,  whether,  according  as  the  uafcrti- 
nate  man  Marshall  was  or  was  not  employed  in  the  trrr.it  I 
his  master,  doing  the  work  assigned  to  him  to  do,  when  be  orf 
witb  the  accident  which  occasioned  bis  death,  his  emplmt 
was  to  be  responsible,  and  pay  damages  to  his  widow  si.ii  aA 
dren  on  account  of  hia  death,  be  being  then  in  the  sertkr,tii 
killed  at  the  works,  the  accident  being  occasioned  through  ib- 
lnsufEcient  atate  of  the  pit.  Mow,  even  if  it  turned  obi  tW 
he  was  not  actually  and  exactly  in  discharge  of  his  duty,  tut 
engaged  in  some  matter  connected  with  it  ot  arising  mil  of* 
it  would  raise  a  question  of  law,  as  to  the  liability  oftlits^ 
ter  to  his  workman,  both  of  novelty  and  of  nicety  j  and  litis 
presiding  Jndgu  did  not  feel  inclined  to  direct  the  jury  s>i> 
the  law,  which  might  lead  tu  a  second  trial,  I  cannot  ssj  nil 
I  think  the  course  taken  Was  anything  hut  a  most  proper  oar- 
to  have  the  facts  fixed  by  the  jury,  leaving  the  law  to  l*  it 
duced  from  it  by  the  Court — giving  to  each  their  appopMi 
province.  It  Is  one  or  the  difficulties  in  jury  trial,  thst  tu 
law  often  arises  out  of,  and  is  affected  by,  tbe  exsct  stair  of:!; 
facta  as  they  are  proved  at  tho  trial,  so  that  the  law  is  til  i> 
be  laid  down  at  the  trial ;  and  thus,  if  the  ruling  of  the  JoL> 
as  to  the  law  be  not  confirmed,  it  necessarily  leads  to  a  i>< 
trial,  with  many  attendant  consequences  as  to  cxpenso,  rf<> 
as  to  the  party  prevailing  io  setting  tbe  first  Ten  lid  **.; 
Now,  then,  the  firti  direction  was  gi Ten  with  the  vies ' elks'- 
ing  the  Court  to  decide  tbe  question;  and  it  exblLited,  a»  1  «■» 
derataud,  what  was  the  fair  import  of  tbe  facta,  but  no  d  .<> 
always  for  the  consideration  of  the  jury,  who,  by  their  venial 
have  confirmed  them,  even  as  to  the  accident  occurrioz  lj 
means  of  a  single  stone.  In  truth,  this  secuu  rocs*  dntlatU 
proved  hy  the  man  who  came  up  in  tiie  cage  »ith  lUm*. 
and  be  could  not  be  mistaken  in  saying  It  wss  by  a  ttuiiu  * 
something  like  it.  If  it  bail  been  thought  by  the  pursuer*  lU 
the  direction  did  not  atate  the  facta  accurately  as  they  sdt 
brought  out  on  the  proof,  I  think,  tbe  counsel  ougLi  and  **-j 
have  excepted  to  the  direction,  ot  at  least  remarked  tn>*  •'• 
and  I  have  no  doubt  it  would  have  been  corrected  so  «  <• 
meet  their  viewa  But  evn  yet  no  proceeding  bst  been  letti 
to  shew  that  this  view  of  the  facta  waa  incorrect  lliunkuW 
tbe  jury,  by  finding  for  the  defender  on  thejtV*  point-  •&* 
these  as  the  facts  found  by  them;  and  they  tlnil  tins, -si* 
that  the  men  had  no  proper  cause  for  leaving  tketr  at**,  - 
which,  as  I  read  it,  is,  not  that  thoy  find  for  ibe  dAmlri.  <*■ 
cause,  or  as  tbe  men,  including  Marshall,  bad  no  proiw' •■'*** 
for  leaving  the  work,— but  the  Jnry  find  this  as  the  resnll"!  "• 
other  findings  in  point  of  fact,  when  they  find  this  A"  J*"] 
for  tbe  defender.     Now,  this  negatives  all  tbe  .u|ipoJ!iJ»'* 
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purpnw  of  their  own, — and  nut  only  so,  bat  against  their  em- 
ployer's intercut;  and,  therefore,  even  If  the  men  were  entitled 
to  complain  of  want  of  dnnn,  this  wm  an  Improper  time  to 
set  forth  their  complaint,  when  theyahotild  have  been  work- 
ing the  work  given  them  by  their  employer  to  do.  What,  then. 
In  to  be  the  result  in  point  of  law,  on  this  slate  of  the  facta  f 
But,  before  coming  to  this  inquiry,  there  are  two  point!  to  be 
disposed  of.  It  Koran  to  have  been  questioned,  whether,  on  the 
rrcord.  there  were  statements  raising  the  plea,  that  the  defender 
could  uot  lie  anlwerable  If  tbe  party  Injured  was  not  employed 
inUiedefender's  work  at  the  time  of  the  accident,  including,  of 
Mursu,  in  such  an  employment,  the  time  and  rink  of  going  down 
iod  coming  np  the  pit,  But  the  4th  statement  of  the  defender 
fires  full  notice  of  the  bet  averred,  that  he  waa  not  to  employed ; 
>nd  it  id  list  always  be  remembered,  that  the  pursuers  must 
uake  out  their  case,  and  if  the  facta  established  in  defence 
lead  in  law  to  a  denial  of  liability,  It  does  not  seem  to  be 
ateblisbed  that  there  ahonld  be  any  plea,  or  counter  issue  in 
rapport  of  such  a  defence, — as  is  required  in  a  case  of  slander, 
voice  must  be  met  by  a  proof  of  the  vtritat  conviai,  to  elide 
lsmsges  altogether,  although,  to  the  effect  of  mitigation,  no 
winter  Issue  is  required. 

Another  point  waa  this,  that  the  jury  distinctly  find,  on  the 
teimd  direction,  that  tbe  pit  was  nut  in  a  safe  state,  and  that 
lie  cleat  Si  arose  from  injuries  thereby  caused.  True;  but  then 
his  Heond  direction,  and  the  finding  on  it,  was  only  to  be  con- 
idered  by  the  jury  on  thejSrj/  being  ruled  by  the  Court  against 
he  defender,  that  the  tacts  found  by  the  jury  were  not  tuffi- 
icnt,  in  point  of  law,  to  free  the  defender  from  responsibility 
<n  account  of  tbe  accident  huppeninj;  at  a  time  when  the 
torkmsn  waa  not  engaged  In  bis  master's  employment,  and, 
>f  course,  not  under  tbe  protection  of  the  rule,  that  the  ein- 
iorer  is  under  an  obligation  to  have  all  his  machinery  in  a 
»fe  state,  which  he  provides  for  the  workmen  so  engaged  for 
iia  profit  and  advantage  ;  and,  therefore,  the  question  arises 
m  this  fi-tt  direction ;  and  If  the  Court  think  the  defender  was 
tinier  no  such  responsibility  at  the  time  of  the  accident,  it  is 
if  mi  consequence  that  the  pit  was  not  In  a  safe  state,  and  the 
lentli  happened  in  consequence  of  this  inadvertency. 

Now,  then,  what  is  tbe  deduction  in  point  of  law  from  the 
mdings  in  fact  of  the  jury  un  the  first  point  T  If,  by  find- 
tig  for  the  defender,  they  affirm  tbe  facts  noticed  in  tbe 
friction,  with  the  additional  observation,  that  Marshall  had 
■0  proper  cause  fur  leaving  the  work  at  that  time,  la  the  em- 
loyer  responsible  for  the  accident*  I  faave  already  said  this 
i  a  case  of  novelty,  and  of  considerable  nicety;  but  it  is  on* 
luck  1  have  had  already  to  consider ;  and  I  had  occasion 
ut  very  long  ago  to  express  an  opinion  on  a  similar  case,  where 
thought  that  the  employer  could  not  be  held  responsible  for 
ny  accident  to  a  workman  unless  it  was  while  be  was  fa  the 
xi-cutioa  of  the  work  of  his  employer,  and  done  according  to, 
nd  not  against  his  orders.  It  was  the  case  of  Noilson  n.  Dixon, 
l»t  Januasy  1852.  The  view  I  took  of  the  tacts  from  which 
liis  plea  arose,  was  not  in  accordance  with  the  opinion  of  the 
-«  of  the  Court,  so  that  no  opportunity  arose  for  being  In. 
ducted  by  the  majority  of  the  Court,  whether  my  opinion  on 
iia  point  of  law  was  erroneous  or  not  The  case  is  one  of 
ifficulty,  unquestionably,  but  I  am  still  Inclined  to  think,  that 
i  sui-h  a  case  as  the  present,  the  employer  to  not  responsible. 
think  It  was  not  alleged,  that  If  a  workman  went  down  the 
it  un  Sunday  ont  of  curiosity,  or  from  any  other  cause  of  bis 
•u,  and  was  Injured  by  the  unsafe  state  of  the  pit,  he  or  his 
■Istivcs  could  have  any  claim  against  bis  employer.  A 
ranger,  in  like  manner,  would  nave.no  claim.  It  was  ad. 
iltted,  that  if  Marshall  had  come  up.  not  In  the  usual  way 
rorldtxj  by  his  employer,  standing  in  the  cage,  but  holding 
'i  by  it,  and  lust  bis  hnld,  so  that  he  fell  to  the  ground  and 
s*  killed,  no  responsibility  would  attach  to  the  employer. 
ny,  1  think  1  may  approach  even  .nearer  the  present  case, 
'id  *av,  that  if,  on  ocoasioii  of  a  man  holding  on  in  this 
utunrr,  a  stone  fell  on  his  band  which  made  him  quit  hold, 
i  Mutt  he  fell,  yet  the  owner  would  not  be  liable  in  da- 
inges,  because  ho  should  hare  been  in  the  cage  provided 
f  the  employer  for  bringing  up  the  men,  and  not  holding 
i  by  it ;  for  if  he  had  been  in  it,  it  Is  clear  the  stone  would 
are  gone  clear  past  him,  and  would  not  have  struck  him, 
ni  could  have  occasioned  no  injury  of  any  kind  to  him. 
/hen  the  law  imposes  this  severe  responsibility  on  the  em- 
liivnt  of  the  workmen,  to  have  all  bis  machinery,  and  the 
oik  it«c]f,  in  at  sale  and  sufficient  a  state  as  postible,  I 


think  there  must  be  a  corresponding  obligation  on  the  other 
side,  on  the  part  of  the  workmen,  that  they  should  incur  no 
further  risk  than  is  necessarily  incurred  by  them,  lu  respect  of 
their  duty  to  their  employer,  to  execute  the  work  for  which 
they  are  engaged.  If  Marshall  had  no  proper  cant e  for  leaving 
his  work  at  toe  time  be  did — if  be  had  continued  employed 
for  bis  master— he  would  not  have  been  coming  up  at  that  early 
hour ;  and  I  cannot  see  that  his  employer  to  liable  for  the  ac- 
cident which  occurred  by  his  improperly  leaving  work  at  that 
time.  I  felt  a  good  deal  of  difficulty  in  coming  to  this  conclu- 
sion, when  I  recollected  tbe  cases  where  the  Court  held  that  a 
trespasser  even  was  entitled  to  reparation  from  injuries  by  an 
□n  fenced  coal-pit,  although  he  was  to  blame  in  going  near  it ; 
and  it  might  be  thought,  mutto  mojuj,  that  if  tbe  employer 
brought  a  workman  to  the  spot,  even  if  he  acted  In  some  re- 
spect incorrectly,  so  as  not  to  be  engaged  in  the  employer's 
service,  this  would  still  keep  the  master  responsible  for  the 
safety  of  the  man  through  insecure  machinery.  But  the  case 
of  the  trespasser  may  be  resolved  on  the  same  principle  which 
prevents  a  spring  gun  being  placed  in  a  preserve  :  The  object 
to  be  gained  is  not  for  one  moment  to  bu  placed  In  competi- 
tion with  the  risk  to  human  life,  and  therefore,  to  that  extent, 
the  proprietor's  right  to  protect  Ir  is  property  from  trespass  and 
invasion  Is  abridged  in  favour  of  the  public  at  large,  more  es- 
pecially when  he  had  it  in  his  power  to  exclude  the  trespass  of 
the  public  by  properly  fencing  hia  property.    Now,  the  same 

firiuciple  will  apply  to  the  cases  decided  by  the  Court  as  to 
ojury  arising  from  an  uufeoced  coalpit;  and  it  will  be  ob- 
served, that  in  all  of  them  the  trespass  was  very  small,  and 
therefore  the  less  was  there  the  blame  on  the  one  side  to  out. 
weigh  the  duty  on  the  other.  For,  unquestionably,  it  most  be 
the  duty  of  a  proprietor  to  fence  bis  property  and*  exclude  the 
public  from  using  it ;  and  if  he  does  not,  then  he  must  take  care 
not  to  leave  a  coal-pit  unfenced  In  the  way.  so  as  to  be  dan- 
gerous, as  in  the  near  vicinity  of  a  footpath  often  taken  by 
people,  although  they  may  have  no  positive  right  to  use  It, 
And  it  is  observable,  that  in  all  the  cases,  this  was  the  character 
of  the  danger  to  which  the  public  was  exposed;  for  inCadell's 
case,  lu  1804,  thecoal  pit  was  within  four  feet  of  the  footpath;  In 
Mack's,in  1832,  it  wss  within  three  feet;  and  in  Sir  P.  Durham's, 
In  1842,  it  was  still  nearer,  for  the  footpath  led  to  the  very  brink 
of  the  pit  in  which  the  unfortunate  girl  met  with  her  death. 
But  it  has  not  been  decided,  that  if  the  trespass  is  to  a  greater 
extent,  the  same  result  will  follow.  Further,  these  depend  on 
quite  a  different  principle;  from  the  obligation  of  the  employer 
to  his  workmen,  and  their  reciprocal  duty  to  him,  for  there  is, 
and  must  be,  an  individual  and  corresponding  obligation  on 
them  not  to  enlarge  bis  responsibility  beyond  the  limits  re- 
quired for  doing  the  work  for  which  be  employs  them.  Such 
may  well  exist  although  his  duty  to  the  public  at  large  under 
another  obligation  arising  oat  of  the  management  of  bis  pro- 

Eerty,  may  appear  even  greater  than  when  the  injured  man  to 
rough t  to  the  spot  by  being  employed  by  him.  I  cannot 
think  that  the  circumstance  of  being  employed  at  piecework, 
so  that  he  may  not  be  lied  down  expressly  to  hours  or  minutes 
at  work,  makes  any  difference.  It  will  not  be  said  that  it  was 
customary,  or  that  this  gave  right,  to  leave  the  work  in  the 
morning ;  bnt  the  jury  negative  this,  for  they  expressly  find 
that  the  men  had  no  proper  cause  for  leaving  their  work. 
Marshall,  then,  was  nut  employed  at  the  time  In  bis  master's 
work — he  had  not  the  protection  which  tbe  law  gives  to  a  per- 
son employed  for  tbe  owner.  The  responsibility  of  the  owner 
need  not  be  carried  further  than  while  tbe  mm  are  doing  his 
work,  working  for  him,  and  by  Us  orders,  When  he  is  doing 
his  own  pleasure,  and  not  for  bis  master,  be  ought  not  to  be 
there  at  all ;  lie  should  be  there  only  as  the  employed,  and  to 
In  fact  no  better  than  a  stranger  wbeu  not  so  employed. 

True  it  is  that  the  master  could  nut  retain  the  men  below— 
be  was  bound  to  give  them  an  exit ;  but  this  to  quite  different 
from  the  obligation  to  give  them  an  exit  under  the  responsi- 
bility attached  to  their  employment  for  him.  He  cannot  re- 
tain them,  just  as  little  as  lie  could  a  stranger  going  down  of 
bis  own  accord  ;  but,  then,  the  stranger  must  run  tbe  risk  of 
any  unknown  or  unlocked  for,  or  accidental  Insufficiency,  and 
injury  arising  from  it.  So,  in  like  manuur,  the  employed,  when 
he  ceases  to  hold  that  character,  and  enters  the  rank  of  a 
stranger,  be  does  so  with  no  other  obligation  incumbent  on 
iployer  than  a  stranger  would  have — which  he  become* 
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or  minutes,  just  m  much  as  if  he  bod  quitted  his  service  alto- 
gether, and  returned  to  talk  with  one  of  his  quondam  fellow 
workman,  with  leare  even  of  his  former  employer.  I  am, 
therefore,  for  finding  in  law  that  the  defender  is  not  respon- 

I^rdCockburn. — It  is  a  question  of  law  that  is  before  lis,  mid, 
In  order  to  dispose  of  it  properly,  we  must  attend  to  the  exact 
position  and  circumstances  of  the  case. 

Evidence  was  (riven  at  the  trial  to  shew  that  the  deceased, 
and  the  other  colliers,  bod  left  the  pit  so  improperly,  that  this 
circumstance  was  sufficient,  of  itself,  to  liberate  the  defender- 
It  has  been  objected  now  that  this  was  a  special  defence,  which 
wax  excluded  by  the  absence  of  an  appropriate  plea.  I  am 
Inclined  to  think  that  this  objection  was  well  founded ;  but  as 
it  was  not  stated  at  tbe  trial,  and  aa  It  is  not  the  ground  on 
which  I  wish  to  place  my  opinion,  I  shall  say  nothing  mora 
about  it 

This  defence  might  have  been  dealt  with  tn  more  ways  than 
one.  But  tn  no  way  could  it  have  been  dealt  with  properly, 
without  the  Court  instructing  the  jury  us  to  its  legal  validity. 
And  in  order  to  raise  tbe  legal  question,  the  course  adopted 
was,  that  instead  of  getting  a  special  verdict  (in  the  proper 
sense  of  the  words),  or  the  parties  agreeing  to  a  special  case, 
and  leaving  the  law  to  be  settled  afterwards  by  the  Court  on 
this  verdict  or  case,  the  opinion  of  the  jury  was  asked  on  cer- 
tain epedal  facte,  and  the  Judge  told  them,  that  if  they  thought 
these  facts  established,  then  in  law  tbe  defence  was  mode  out; 
and  it  was  arranged,  with  the  consent  of  the  counsel,  that  the 
propriety  of  the  direction  should  be  dealt  with  by  the  Court 
as  a  reserved  point.  This  was  a  competent,  and  a  convenient, 
mode  of  proceeding,  and  was  apparently  the  best  that  could 
bave  been  followed.  Tbe  jury  found  for  the  defender  on  this 
point  i  but  they  did  so  under  thit  direction, — and  the  question 
before  us  is,  whether  the  direction  was  right. 

It  wan,  that,  in  law,  the  defender  was  not  responsible  pro- 
vided the  jury  were  satisfied  of  certain  tpecified  facts.  These 
facts,  as  articulately  set  forth  in  the  direction,  are  about  eight 
In  number.  They  were— (1.)  That  the  men  left  the  mine 
without  working;  (2.)  from  no  apprehension  of  danger ;  (3.) 
but  of  their  own  accord;  (4.)  for  a  purpose  of  their  own;  (5.) 
against  their  employer's  interest;  (6.)  and  in  a  body;  (7.)  in 
order  to  make  some  complaint  tell  more  effectually  with  the 
manager  or  the  defender  ;  (8.)  and  not  in  tbe  ordinary  course 
of  tbeir  occupations.  The  direction  was,  that  if  the  jury  be- 
lieved that  facts,  then,  In  law,  the  defender  incurred  no  re- 
sponsibility. 

Now,  in  judging  of  the  soundness  of  this  direction,  it  is  essen- 
tial that  we  adhere  ttrietly  and  exclusively  to  the  exact  facts  on 
which  the  jury  were  told  that  the  law  depended.  We  are  not 
entitled  to  make  additions  to  them  now.  I  mention  this  be- 
cause sereral  other  facts  were  brought  into  the  discussion  at  the 
bar.  Of  these,  the  most  important,  as  asserted  on  one  sideand 
denied  on  the  other,  were — 1  it,  That  the  men  had  not  only  left  the 
mine  without  working,  but  had  gone  down  to  it  under  a  resolu- 
tion not  to  work ;  and,  id.  That  they  had  no  right  to  leave  the 
work,  either  under  their  agreement  or  by  usage.  Neither  of 
these  are  In  the  list  of  circumstances  presented  to  the  jury  by 
the  Court,  as  the  elements  out  of  which  tbe  law  was  to  arise. 
If  It  wsa  competent  for  ua  to  supersede  the  jury,  and  to  decide 
these  matters  of  fact  fur  ourselves,  my  view  of  the  evidence 
would  compel  me  to  hold  that  they  were  both  In  favour  of  the 
pursuer.  I  see  no  proof  that,  when  the  men  went  down,  none 
of  them  had  any  intention  to  work  ;  or  that  they  could  not  leave 
the  mine  in  tbe  forenoon  if  they  chose.  Nor  do  Isee  any  evidence 
that  they  *ere  under  any  engagement  to  work  far  a  certain 
time  ;  or  that,  though  they  were,  they  could  not  complete  their 
piece-work  at  pleasure.  I  am  not  satisfied  that  any  one  of  them 
was  bound  to  remain  till  the  evening,  or  one  moment  longer  than 
be  chose  ;  or  that,  in  their  complaint  against  tbeir  employer, 
tbey  were  not  right.  But  it  is  not  necessary,  or  even  compe- 
tent for  us  to  settle  these  matters.  It  is  enough  that  they  art 
not  included  in  the  direction. 

Tbe  substance  of  what  ii  included  In  it  is,  that  the  men,  in- 
stead of  continuing  in  tbe  mine  till  the  evening,  left  their  work, 
in  a  body,  for  a  purpose  of  their  own, — this  purpose  being,  to 
make  a  complaint  to  their  employer  more  effectual.  Thequee- 
tlon  is,  whether  these  facts  liberated  the  employer  from  the  legal 
duty  of  having  the  pit  in  a  condition  consistent  with  the  mens' 
safety?     I  am  clearly  of  opinion  (hat  they  did  not)  and  this 


In  the  fir$l  place,  the  men  had  gone  down  the  pit  laufnO).  so 
far  as  appears.  Being  down,  they  were  entitled,  so  Tar  as  ap- 
pears, tu  come  up.  Tbey  were  not  bound  to  pass  the  rest  of 
their  lives  there,  nor  even  the  rest  of  that  day.  They  were  per- 
fectly entitled  to  complain  to  tbeir  employer,  and  even  to  coat- 
bine  against  him,— -though  this,  like  all  such  complaints  and 
combinations,  even  when  just,  was  against  tbe  employer's  in- 
terest. Tbeir  leaving  the  pit  was,  so  far  as  we  are  entitled  to 
hold,  in  the  prosecution  of  a  lawful  object ;  and,  accordingly, 
the  •  event  it  not  given  tn  (As  jury  at  one  of  the  facta  on  which,  is 
order  to  raise  the  legal  question,  they  had  to  make  np  their 
minds.  It  is  true  that  the  verdict  finds  that  they  ■'  had  no  pro- 
per cause  for  leaving  their  work."  What  it  meant  by  //roper 
cant,  is  not  clear ;  but  its  meaning  is  immaterial,  became  vi 
cannot  act  on  the  verdict  until  it  be  first  ascertained  whether  it 
was  preceded  by  a  correct  direction.  If  the  direction  »n 
wrong,  we  have  no  sound  verdict.  It  is  therefore  preposterosi 
to  found  upon  the  verdict  at  a  justification  of  the  directiuL 

In  the  ucond  place, — let  it  be  attumtd  that,  in  ceasing  to  work, 
the  men  were  acting  illegally,  and  also  in  coming  up  at  the  tint 
they  did,— dees  it  follow  that  tbeir  employer  was  libcnttd 
thereby  from  the  obligations  for  tbeir  safety,  on  which  they  nato- 
rally  relied?  I  cannot  think  so.  Tbe  authorities  teem  to  nte 
to  render  this  utterly  impottible  to  be  maintained.  The  cases  of 
persons  hurt  by  negligence,  even  though  they  received  their  in- 
juries while  committing  ojfenctt,  are  decisive  of  the  principle.  It 
cannot  surely  be  maintained  that  the  duty  of  carefulness  need 
only  be  practised  in  favour  of  such  of  the  leiges  at  are  acting 
with  strict  legal  correctness,  and  therefore  stand  least  in  need  of 
other  people's  care.  Poachers  would  have  little  to  say  sgaintt 
spring-guns,  on  this  principle;  drunkards  against  open  pits; 
trespassers  against  ferocious  dogs  or  wild  bulls.  A  mailrf 
is  bound  to  keep  the  stair  of  his  house  in  a  condition  consis- 
tent with  the  aafety  of  his  domestic  servants.  One  of  tbetn  ii 
killed  coming  down :  la  it  any  answer  to  a  claim  of  damages, 
that  the  aervant  was  leaving  the  house,  nnt  merely  in  disobe- 
dience, but  with  the  design  of  breaking  his  contract  by  not 
returning.  This  was  a  purpose  of  hit  own,  and  againtt  hit  sws- 
ttr't  interttl ;  but  still  he  was  not  obliged  to  submit  to  be  tan- 
bled  over  a  broken  Slav.  The  deceased  Jamea  Marshall  m*j 
have  been  wrong  in  not  staying  In  this  pit  a  few  boars  longer 
than  he  did,  but  1  have  no  ides,  that  this  justified  bis  master  is 
kilting  him. 

I  am  therefore  of  opinion  that  judgment  should  be  given  ft* 
the  pursuers. 

Lurd  Hurra]/. — I  concur  with  your  Lordship. 

The  Court  pronounced  the  following  interlocutor: — 

"  Befuso  tbe  motion  for  the  pursuers  on  the  question  reserved 
for  them — namely,  to  move,  on  the  ground  that  the  direction 
on  the  first  point  was  wrong  in  point  of  law,  that  tbe  ver- 
dict should  on  that  ground  be  entered  up  for  them  on  the  se- 
cond branch  of  the  verdict,  namely,  as  a  verdict  for  damages 
in  their  favour :  And,  on  the  motion  of  tbe  defenders,  find,  is 
respect  of  the  ssld  deliverance,  that  tbe  verdict  must  be  entered 
on  the  first  part  of  the  verdict  as  one  for  the  defender;  and. 
therefore,  assoilzie  the  defender  from  the  conclusions  of  lbs 
action,  and  decern." 

Prekding  Judge,  Lord  Jus  lice- Clerk.  Jet.  Dean  of  Faculty 
(Anderson),  Wood ;  Scott  and  Gillespie,  W.S.  Agent*.-. aft 
Inglit,  M.cfarlane ;  Gibson-Cnigs,  Dauttel  and  Brodie,  W.& 
Agtntt.— E.  <7isrs;—<W.G.T.) 

5(A  March  1852. 
First  DrnsioH, 
No.  170. — JoHtr  Cairns,  Pursuer,  v.  Alexander 
Dbuk mosd,  Defender. 
Implied  Agreement — Implied  Mandate- — Title  to  Sue — Princi- 
pal and  Agent — Broker — Evidence — A  ferofar  *>ka  nu  ■  mm- 
btrof  a  Stock  Exchange,  purchated  by  the  inttructioni  of  A,  wht**> 
not  a  member  of  tht  Exchange,  100  rsjtlam  thoret  for 
On  tha  arrival  of  tht  MtlUng  day  (28M  if  ay),  state! 


akmen 

.        .     _  _     tktfV-    t 

The  broker  threatened  a  talt  in  conformity  tcith  tit  rel/i 
of  tht  Exchange,  and  tarried  tht  threat  into  mention  on  IQthJ**'- 
By  thit  time  tht  three  had  fallen  in  value.  In  art  at/irm  tt  * 
broktr'e  inetance  againtt  A,  to  recover  tht  difrremee — Held  thtt 
tht  broker  vat  entitled  to  eell  the  thoret  without  applying  /<• 
judicial  authority,  and  to  recover  tht  turn  rued  for. 


132.] 


IN  THE  COURT  OF  SESSION,  Ac. 


This  wu  an  action,  originating  in  the  Sheriff  Court 
'  Glasgow,  to  recover  a  balance  said  to  be  due  to  the 
irsucr  on  the  following  transaction. 
Both  the  parties  were  brokers.  At  the  time  of  the 
nnaactioD,  the  pursuer  was  a  member  of  the  Glasgow 
took  Exchange,  but  the  defender  woe  not  a  member. 
On  20th  May  1846,  the  defender  instructed  the  pur- 
ler to  buy  for  him  100  shares  of  the  East  India  Bail- 
ay.  The  pursuer  bought  the  shares  at  20/6  per  share, 
ie  settling  day  being  28th  May.  Intimation  of  the 
anssction  was  made  to  the  defender. 
When  the  settling  day  came,  the  defender  did  not 
ipply  funds  to  the  pursuer  for  payment  of  the  shares ; 
.  consequence  of  which  the  pursuer  threatened  to  aell 
.  conformity  with  the  rules  of  the  Stock  Exchange,  and 
•  debit  the  defender  with  the  difference  occasioned  by 
ie  fall  of  the  price.  On  6th  June  the  defender  wrote 
i  the  pursuer,  intimating  that,  in  giving  instructions  for 
ie  purchase,  he  had  acted  for  behoof  of  a  third  party 
illed  Murdoch.  The  letter  contained  the  following 
israge: — 

"  He  (Murdoch)  assures  me  that  be  has  done  everything  to 
:t  the  money,  but  without  luccem,  and  that  he  is  at  present 
laljle  (o  pay  the  difference,  in  the  event  of  your  selling;  as 
ircubmed.  He  desires  rue  to  request  that  yon  will  have  a 
lili  patience  with  him,  in  the  hope  of  their  rising  to  tome- 
ling  ni'tir  the  price  he  bought  at" 

On  10th  June,  the  pursuer  sold  the  shares  at  9/4£, 
ml  he  now  sued  the  defender  for  the  difference  between 
iat  sum  and  the  selling  price  on  20th  May  preceding. 
In  the  proof  which  was  led,  two  of  the  pursuer's  wit- 
essea  deponed,  inter  alia,  as  follows : — 
"  interrogated.  Whether  it  was  a  rule  of  the  Exchange,  where 
buyer  failed  to  pay  the  price  of  shares  purchased  for  him 
»n  the  day  they  fell  to  be  paid  lor,  the  broker  who  acted  for 
in  to  srll  out  at  the  price  of  the  day,  after  they  were  due,  at 
c  ri-k  of  the  buyer  f  Depones,  It  was  the  rule  to  do  so." 
"  What  was  tlm  practice  between  two  brohers  in  the  Ex. 
lanse,  where  tbo  one  broker  failed  to  implement  his  part  of 
it  transaction  on  the  settling  day  T  Depones,  The  Exchange 
sde  different  rales  at  different  times,  applicable  to  such  a 
ae ;  and  I  think,  although  1  do  not  recollect  distinctly,  that, 
June  1H4G,  the  rule  was  for  the  broker  to  post  the  other 
ie  within  two  days  after  the  settlement,  and  then,  on  his  re- 
tiring the  secretary  to  sell  out,  and  thereafter  the  secretary 
id  out  at  the  risk  of  the  party  selling  out,  and  the  broker 
bo  failed  to  implement  his  part  of  the  transaction  was  liable 
the  difference.  Interrogated,  What  was  the  practice  where 
c  transaction  was  as  betwixt  a  broker  and  a  constituent,  and 
<  constituent  failed  to  pay  for  shares  on  the  settling  day, 
■light  for  him  f  Depones,  1  am  not  aware  that  the  Exchange 
sue  any  rule  applicable  to  this ;  but  the  practice,  I  believe, 
ik  fur  the  broker  to  sell  out,  and  debit  the  constituent  with 
c  difference,  if  any." 

The  defender  adduced  only  one  witness,  who,  inter 
w,  deponed — 

"Interrogated,  Would  you  have  considered  yourself  Justified 
belling  against  a  constituent,  without  a  warrant  from  the 
eriff,  if  be  refused  to  gave  bis  consent  to  sell  7  Depones, 
i ;  at  lr-iisl  I  would  have  been  afraid  to  do  it.  The  circum- 
occs  would  have  been  altered  had  the  transaction  taken 
ice  betwixt  two  brokers,  for  In  that  case  we  would  have 
il  through  the  secretary  of  the  Exchange,  which  would  be 
rceablc  to  the  rules  of  the  Exchange." 
The  Sheriff- substitute  (Skene)  decerned  in  terms  of 
b  libel,  and  subjoined  the  following  note  to  his  inter- 

"  When  the  defender  pleads  that  lie  was  not  bound  to  settle 
th  the  pursuer  for  the  shares  till  the  pursuer  tendered  him 
t  scrip,  he  falls  into  the  usual  mistake  of  confounding  a 
tker  Inlying  for  him,  with  a  broker  selling  to  him.     Had  he 


bought  the  shares  from  the  pursuer,  he  would  not  have  been 
bound  to  pay  for  them  till  he  received  delivery  of  the  scrip  ; 
but  as  the  pursuer  bought  the  shares  for  him,  lie  was  not  entit- 
led to  claim  the  scrip  till  he  gave  the  pursuer  money  to  uplift 
It  with.  The  pursuer  was  not  bound  to  advance  the  money 
to  the  selling  broker,  and,  consequently,  could  not  have  the 
scrip  to  give  the  defender,  unless  the  defender  hod  previously 
put  him  in  funds  to  uplift  it" 

To  this  judgment  the  Sheriff  (Alison)  adhered  on 
appeal,  with  the  following — 

"  Nott.— -The  ground  on  which  the  Bherifl  affirms  the  inter- 
locator  under  review,  is  this— He  sees  it  is  stated  in  the  re- 
claiming petition  for  the  defender,  that  he  is  not  a  member  of 
tbe  Glasgow  Stock  Exchange,  although  the  pursuer  is  so  ;  and, 
therefore,  the  regulations  of  that  Exchange  cannot  be  binding 
on  both  parties,  as  the  Sheriff-substitute  had  Imagined.  But 
then  tbe  action  is  laid  on  the  ground,  which  is  abundantly 
established  by  the  proof  and  productions  in  process,  that  tbe 
pursuer  acted  In  thin,  as  in  the  other  transactions  between  them, 
as  the  broker  for  tbo  defender;  and  as  such,  the  latter  is  un- 
questionably bound  to  reimburse  him  for  the  balance  justly 
incurred  under  that  employment.  The  resale  of  the  shares  of 
tbe  East  India  Stock,  concerning  which  the  dispute  has  arisen, 
was  done  according  to  tbe  rules  of  tbe  Stock  Exchange,  which 
the  pursuer,  a  member  thereof,  was  as  much  bound  to  obey  as 
a  member  of  the  Faculty  of  Procurators  the  regulations  of 
Court  The  re  sale,  when  the  defender  failed  to  furnish  the 
pursuer  with  funds  to  pay  for  tbe  stock  purchased,  is  abun> 
dantly  proved  by  parole  and  documentary  evidence  ;  as  also 
that  tbe  stock  at  the  time  whs  rapidly  falling,  so  that  the  sale, 
though  a  private  one,  was  a  beneficial  step  for  all  concerned." 
In  an  advocation  at  the  defender's  instance,  the  Lord 
Ordinary  pronounced  the  following  interlocutor : — 

"Finds  that  the  action  Is  laid  on  an  account-current  be. 
tween  tbe  parties,  and  that,  under  date  20th  May  1 846.  tbo 
defender  is  therein  debited  with  100  shares  East  India  Com- 
pany railway  stock,  as  bought  on  his  account  at  20a  6d.  per 
share,  being  £108  :  16s.  ;  and  that,  on  10th  June  of  the  same 
year,  be  is  credited  with  the  same  number  of  shores  as  sold  at 
9s:4jd,  being  £45:12:6:  Finds  that  it  was  admitted  on 
record,  statement  4,  in  reference  to  tile  account  sued  on,  that 
'the  various  purchases  and  soles  therein  specified,  with  tbe 
exception  of  the  sale  under  date  10th  June  1846.  on  the  credit 
side  of  said  account,  were  gone  into  be  under  a  certain  agree- 
ment' with  respect  to  commission;  and  under  statement  6, 
that  ■  on  20th  Hay  1846,  tbe  pursuer  bought,  by  the  instruc- 
tions of  the  defender,  for  a  conatltuent  of  his,  in  the  Stuck 
Exchange,  100  shares  of  the  undertaking  or  railway  called  the 
East  India  Railway,  at  the  price  of  20a  6d.  per  share,  and 
intimated  to  the  defender  that  he  had  done  so  ;'  Finds  that, 
at  tbe  date  of  the  said  purchase,  the  defender  did  not  disclose 
the  name  of  the  principal,  and  therefore  must  be  held  to  have 
stood  in  that  character :  Finds  that  the  settling  day  for  tbe 
said  shares  was  the  2tith  of  Hay ;  and  it  is  not  alleged  that, 
on  or  before  that  day,  or  at  any  time  thereafter,  tbe  pursuer 
was  put  in  funds  for  the  payment  thereof;  and  although,  s* 
a  broker,  be  was  not  bound  to  make  any  advance  for  his 
principal,  he  was  liable  to  the  seller  to  settle  for  tbe  stock  as 
at  that  date,  and  to  pay  the  price  agreed  on  :  Finds  that,  ou 
the  6th  ot  June  1846,  tbe  defender  wrote  the  letter  No.  16  of 
process,  intimating  for  the  first  time  that  the  purchaser  of  the 
shares  was  a  Mr.  William  Murdoch,  who  was  unable  to  pay  for 
the  same,  or  the  difference,  in  the  event  of  the  pursuer  selling 
as  threatened,  and  requesting  the  pursuer  uot  to  sell,  in  tbe 
bopeof  the  stock  rising  :  Finds  no  part  of  the  price  whs  offered 
to  the  pursuer,  and  that  be  did  not  sell  the  stock  until  the 
10th  of  June,  when  he  intimated  that  he  bad  done  so ;  and 
that  he  held  the  defender  liable  for  the  difference,  the  stock 
having  fallen  in  price  :  Finds  that  the  defender  did  not  dis- 
pute on  record  tbe  reality  of  these  transactions,  bat  maintained 
that  this  sale  was  unauthorised,  In  respect  there  had  been  no 
tender  of  scrip  on  tbe  28th  of  Hay  ;  and  the  said  sale  was  not 
consistent  with  the  rules  and  regulations,  and  usual  course  of 
dealing,  in  the  Glasgow  Stock  Exchange  :  Finds  tbat  the  proof 
adduced  does  not  establish  the  averments  of  the  defender,  and 
that  there  was  nothing  inconsistent  with  the  rules  and  practice 
of  that  Exchange,  In  tlio  pursuer,  a  broker,  who  was  not  pnt  in 
funds  lor  payment  of  shares,  bought  according  to  order,  at  the 
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nettling  ilny,  taking  tli«  necessary  utepa,  with  the  knowledge 
or  the  purchaser, for  selling  the  same,  so  m  to  avoid  low:  Anil, 
therefore,  repels  tlie  reasons  of  advocation,  nod  remits  eimpli- 
citer  to  the  Sheriff,  and  decerns  :  Finds  the  advocator  liable 
In  expenses. " 

The  defender  reclaimed,  and  contended,  that  the  pur- 
suer was  not  entitled,  without  judicial  authority,  to  sell 
the  BhareB.— Jackson  v.  Taylor,  June  20,  1848.  Pol- 
lock v.  Stables,  12  Adolph.  and  Ellis,  p.  765.  Wilson 
v.  Watson,  Jan.  21, 1841. 

Lord  Juetiee-Qentrol — The  question  in,  whether,  the  defender 
laving  employed  thv  pursuer  to  purchase  this  stock,  there  ih 


•  fall  or 


n  his  p 


•hews  that  there  bad  been  a  previous  letter,  on  the  part  of  tho 
pursuer,  threatening  a  sale.  When,  on  the  arrival  of  the  day 
of  settlement,  the  defender  failed  to  pay  the  price,  was  not  the 

funnier  entitled  to  take  this  remedy,  and  sell  these  shares  f 
think  he  was,  if  it  be  proved  that  such  waa  the  practice  of 
the  Block  Exchange.  Now,  I  think  that  if  this  proof  be  fairly 
read,  it  is  quite  clear  that  this  waa  the  practice.  It  is  not  In- 
tended by  this  interlocutor  of  the  Lord  Ordinary  to  settle  any 
geneial  rule  of  law  applicable  to  all  sales, — as,  for  example,  to 
a  sale  of  land.     I  am  therefore  for  adhering. 

Lord  Vumnghaae  — I  am  quite  clear,  that  as  between  broker 
and  broker,  and  as  between  broker  and  merchant,  the  delay 
that  took  place  entitled  the  pursuer  to  take  the  remedy  which 
was  adopted  by  him. 

Lord  leery. — I  am  satisfied  that,  on  the  rules  and  principles 
applicable  to  a  transaction  of  this  kind,  this  interlocutor  is 
well  founded. 

The  defender  employs  the  partner  to  purchase  certain  shares 
tor  him.  lie  knew  when  he  did  so  that  there  was  a  day  called 
the  settling  day,  and  that,  if  payment  was  not  then  made,  the 
defender  was,  by  the  usage  of  the  Exchange,  entitled  to  go 
into  the  market  and  sell  them  again.  That  is  the  proved 
mage  of  the  market.  If  a  broker  buys  without  disclosing  his 
principal,  and  so  renders  himself  liable  to  the  seller,  there  is 
no  question,  according  to  the  rules  of  the  Stock  Exchange, 
as  to  the  right  emerging  to  him  out  of  this  position  of  liability. 
In  a  climato  so  variable  as  that  of  the  Stock  Exchange,  it 
would  be  nilnona  to  any  person  in  his  position  If  he  had  to 
stand  a  litigation  as  to  his  right  of  disposing  of  the  shares  so 
purchased  by  him.  The  broker  not  being  bound  to  come  un- 
der any  advance  for  his  party,  is  authorised  and  entitled  to 
sell  at  the  risk  of  the  party  dealing  with  him. 

That  is  the  whole  extent  to  which  I  carry  the  principle.  As 
between  buyer  and  seller,  or  in  any  transaction  concerning 
land,  it  has  no  application. 

In  the  case  of  a  commercial  agent  who  Is  not  able  to  sell 
property  entrusted  to  him  within  the  limits  specified,  he  is 
entitled  to  sell  the  property  to  relieve  himself.  He  is  not 
bound  to  go  to  the  Judge  Ordinary  In  such  a  case.  Universal 
usage  allows  him  to  protect  himself  out  of  the  property  placed 
in  his  bands  under  that  implied  condition. 

Tbe  case  of  a  broker  is  Infinitely  stronger.  And  as  to  the 
bearing  of  the  rules  of  the  Exchange  on  the  conduct  of  parties, 
see  the  opinion  of  Mr.  Baron  Parke,  and  Wordsworth  on  Joint 
Stock  Coin  pa  nii't,  p.  72. 

Tbe  only  thing  requiring  support  from  usage,  seems  the 

Crer  of  tbe  broker  to  transact  in  his  own  name.  But  this 
ng  clear,  and  the  employer  knowing  this  to  be  the  broker's 
position,  be  must  either  relieve  the  broker,  or  allow  the  broker 
to  relieve  himself  tho  best  way  he  can. 

Lord  Fallerton  absent, 

The  Court  adhered. 
ZordOifiWv, Robertson. — Act.Deat,  F.Krnser;  John  Robert- 
son, Junr.  B.SC.  Agent. — Al'.  Macfarlane,  Wood:  Alexander 

Ousels,  W.S.  Agent.-L  Clerk.— (F-H) 

Fust  Di  visum*. 
Omitted  of  proper  date— 18th  February  1852. 
No.  180. — Richard  Trottbb  and  others  (Mackenzie 'a 
Trustees),  Pursuers,  v.  Lieut  .-Col.  Day  IIort  Mac- 
dowall, Defender. 
Entail— Summons— Relevancy— Montgomery  Act— Statute  10 
Geo.  ILL  c  61,  jj  24 -Confusion,— Assignation— Trust— Tim 


proprietor  of  an  entmlrd  draft  left  a  mtttlrment  eowxain g  fcj  rl. 
means  to  trutleei,  telomere  dirtited  to  pay  the  reddue  to  A .  hu  it 
eeeeor  in  the  entail  Part  of  the  Iran  property  eontitted  oft  d.u 
againet  the  e:toiUd  landtfor  money  expended  by  the  Irssras 
proremente  in  termi  of  the  Montgomery  Act,  Tketratteee,tii'.U 
carter nt.  aitigncd  (Ail  claim  to  a  third  party  in  leaerily  of  jIbk 
mod*  by  him  to  them.  On  A't  death,  the  aetignte  haeingniii 
euectaor  in  the  entailed  atate  far  payment, — Question.  Wiete. 
titppoiing  a  reeidue  to  end  under  the  truet  ectttcment,  the  Byr/* 
rsent  debt  would  be  eztinguiihed  by  the  operation  of  §  2i  ?'!» 
Montgomery  Act,  in  reipect  that  A,  the  beneficiary  under  lit  \nt 
hnd luceetdedto  the  ettate  againet  lehich  Iheetaim  lay  t  But-Etc 
that  the  queitivn,  whether  or  not  iiich  rendu*  eaeted,  mil  It  it « 
eidered,  not  urilh.  reference  to  any  particular  point  of  tune,  to  " 
reference  ta  the  general  mult  of  the  truet  management  ;  sMe.v- 
pearing,  on  the  report  of  an  Acamntant,  that  there  was  wnaid 
rttidae,  nor  any  likelihood  of  iuc*  anting,  action  euttauiei 

By  tbe  Montgomery  Act,  10  Geo.  III.  0.  51,  ii 
provided,  §  24 — 

"That  if  the  heir  of  entail  who  sliall  succeed  to  an  NhH 
estate  upon  which  improvements  have  been  made,  sliill  tut 
right  to  a  claim  of  debt  arising  from  the  making  of  sucb  inr/m,- 
nwnts,  as  next  of  kin,  or  by  the  will  or  settlement  of  tin  Wa  .1 
entail  who  expended  tlte  money,  in  every  such  case,  tbe  dm  J 
debt  shall,  and  is  hereby  declared  to  be,  extinguished  fur  no 
and  shall  never  beset  up  as  a  debt  against  say  succeciuajtrt' 

The  late  William  Macdowall  the  first  died  is  lit. 
leaving  a  trust-disposition  and  settlement, under whici  b 
trustees,  as  directed,  after  executing  the  other  purpie 
Of  the  trust,  purchased  and  entailed  hinds  in  a  terui 
order  of  succession. 

The  substitute  under  the  entail  was  William  Mi 
dowall  the  second.  On  coming  into  possession,  bee 
pended,  under  the  powers  conferred  by  the  Hontfxuri 
Act,  upwards  of  £8000  in  improvements.  The  Toarbr-- 
of  the  outlay  were  duly  recorded  in  terms  of  the  statu. 

William  Macdowall  the  second  died  without  iso*  * 
1840,  leaving  a  settlement,  by  which  he  couvew  > 
trustees  all  property,  of  whatever  descriptiou,  of  wli: 
he  should  die  possessed. 

The  purposes  of  the  trust  were,  for  payment  of  Wt 
and  legacies — 

"And  laitly,  the  said  trustees,  and  their  foresaids, shall  k» 
the  rest,  residue  and  remainder  of  said  trust-subject!  cv 
eetales,  heritable  and  moveable,  subject  always  in  snca  in*  ■*■ 
lion*  as  1  may  give  by  any  deed  or  writing  under  my  hind, :  I 
the  use  and  behoof  of  the  heirs  whateoever  of  my  on  b*'1 
lawfully  begotten  ;  whom  failing,  far  the  use  and  behoof  rf  v; 
brother  Laurence  Macdowall,  and  the  heirs  whsuoevrr  of  '■> 
body;  whom  failing,  for  the  use  snd  behoof  of  the  Mid  Elinbrr. 
Macdowall,  and  the  heirs  whatsoever  of  her  body,"  &c 
The  trust-deed  also  contained  tbe  following  clause:— 

"  And  I  hereby  commit  to  my  said  trustees,  and  their  '*" 
Buhls,  rail  powers  of  sale  and  disposal  of  the  whole  or  sncti)*" 
of  the  said  trust- subjects  as  they  shall  Hod  to  be  necem-?  '  I 
the  course  of  tbe  trust ;  and  also  borrowing  such  sum  eraai 
of  money,  on  the  security  of  the  trust-fund?,  at  (bey  (hsl "   i 
quire  in  the  course  of  their  management  thereof;  the  purcb»*~ 
from,  and  lenders  to,  my  said  trustees,  not  being  concerned  •" 
or  answerable  for,  or  having  right  to  oversee,  the  ipplkslix  I 
the  sums  respectively  advanced  by  them." 

William  Macdowall  the  second  was  succeeded  in  >4 
entailed  estates  by  his  brother  Colonel  LsDrenee  M>> 
dowall. 

Tbe  trustees  accepted  of  the  trust,  appointed  Aim 
der  Smith,  W.8.,  agent,  and,  in  order  U>  nist  mow}  I 
payment  of  debts,  they  borrowed  .£o000froin  the  pur**M 

In  return  for  this  advance,  the  trustee,  on  "ts  "" '" 
teinber  1840,  granted  a  bond  and  assignation  In  seen 
by  which,  on  tbe  narrative  that  they,  with  Colonel  1 
rence  Maodo wall's  consent,  had  borrowed  &*n^  the  pc- 
Buers  ,£5000,  they  obliged  themselves,  and  their  *" 
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eon  b  the  trust,  and  the  heirs  and  representatives  of  the 
truster,  to  repay  to  the  pursuers,  with  legal  interest,  &c; 
and,  in  further  security,  the  trustees,  with  the  same  con- 
gest, assigned  to  the  pursuers  the  sum  of  £6287: 10:  2, 
being  three-fourths  of  the  sum  expended  by  Mr.  Mac- 
dowall  in  improvements  upon  the  entailed  estate.  Dy 
the  same  bond,  Colonel  Laurence  dispensed  with  any 
farther  demand  of  payment  against  him,  or  process  for 
constituting  the  improvement  debt,  and  obliged  himself, 
and  the  heirs  succeeding  to  him,  to  pay  to  the  pursuers 


Subsequent  to  the-  execution  of  this  deed,  Macdowall's 
trustees  raised  an  action  of  declarator  against  Colonel 
Laurence,  for  the  purpose  of  constituting  the  claim,  in 
terms  of  the  statute.  Decree  was  obtained  in  May  1842, 
by  which  three-fourths  of  the  sum  originally  expended 
by  William  Macdowall,  was  declared  to  be  a  debt  against 
Colonel  Laurence,  and  the  heirs  succeeding  to  him. 

Colonel  Laurence  died  in  September  1842,  having 
been  in  possession  of  the  estate  two  years  and  135  days. 
He  had  not  paid  any  part  of  the  sum  decerned  for. 

Alexander  Smith  was  a  creditor  of  Colonel  Lau- 
rence for  upwards  of  £2000.  For  this  sum,  the  latter 
bid  granted  a  bond,  and  bad  further  assigned  to  Mr. 
Smith  all  right  competent  to  him  to  any  residue  of  the 
trust-estate  of  William  Macdowall  the  seeoud. 

Colonel  Laurence  left  a  settlement  bequeathing  the 
residue  of  his  property  to  legatees. 

On  the  death  of  Colonel  Laurence,  his  cousin  the  de- 
fender succeeded  to  the  estates  under  the  destination 
provided  by  the  trust-so ttlement  of  William  Macdowall 
lie  first,  and  be  intimated  to  the  trustees  of  that  gentle- 
man, and  to  the  representatives  of  his  predecessors  in 
possession  of  tbe  estates,  claims  which  be  alleged  he  had 
against  them  in  relation  to  the  management  aud  disposal 
of  tbe  property  destined  by  William  Macdowall  the  first 
to  be  entailed. 

Id  consequence,  a  contract  was  entered  into,  in  March 
1843, by  the  following  parties: — 1st,  The  surviving  trus- 
tee of  William  Macdowall  the  first,  and  the  trustees  of 
William  Macdowall  the  second;  2d,  Colonel  Laurence 
Macdowall 'b  residuary  legatees;  and,  3d,  Mr.  Smith. 

By  this  deed,  the  first  and  second  parties  assigned  and 
conveyed — 

to  Mr.  Smith,  as  Mi  own  absolute  property,  under  burden  of 
■11  bends,  debts,  claims,  and  burden*  granted  by  the  trustees, 
«fcr  which  they  are  legally  liable,  of— (I.)  Tbe  estate,  and  all 
eliinis  arising  to  the  parties  by  the  settlement  of  William  Mac- 
Ana",  the  first.  (2.  J  The  estate,  and  all  claims  arising  by  tin 
•ettlement  of  William  Macdowall  the  second,  witb  power  to  him, 
11  bat  at  hi*  expense  only,  to  demand  and  prosecute  for  the  said 
ntyacts,  rights,  and  others,  and  to  maintain  all  defences  regard- 
ing or  against  the  same,"  in  his  own  name,  or  in  the  trustees' 
"smsa.  Id  return,  Mr.  Smith  agreed,  and  undertook  to  defend, 
.'frmsaAnUeva  the  trustees  of  both  the  Hacduwalt*,  from  all 
eunsssj  and  demands  against  them  under  eitbur  trust 

In  these  circumstances,  the  pursuers  instituted  the 
present  action,  concluding  against  the  defender,  as  heir 
of  entail  in  possession,  for  payment  of  the  sum  for  which 
decree  of  constitution  was  pronounced  in  name  of  iro- 
Mat  debt,  under  deduction  of  the  proportion  pay- 
f  Colonel  Laurence,  effeiring  to  the  period  he  was 
a  of  the  entailed  estates. 

i  that  tbe  action  fell  to  be  dis- 
n  respect  that,  under  §  24  of  the 
f  Act,  the  claim  against  the  estate  was  ex- 
SCOTTISH  JURIST. 


The  pursuers  pleaded — The  debt  never  vested  in  the 
person  of  Colonel  Laurence,  and  could  not  have  been 
claimed  by  him.  On  the  contrary,  it  was  one  of  the  items 
of  his  property  made  over  to  his  trustees  by  William  Mac- 
dowall the  second,  witb  full  power  to  sell  or  dispose  of  it 
as  they  thought  best.  Colonel  Laurence  had  no  right  of 
property  in  any  part  of  the  trust-estate.  All  he  had  was 
a  right  to  the  residue,  if  there  were  any.  From  the 
condition  of  the  trust-estate,  it  appeared  certain  that 
there  would  be  no  residue.  If  so,  it  was  clear  that  the 
debt  could  not  be  extinguished,  for  there  would  be  no- 
thing to  vest  in  Colonel  Laureuce.  On  the  other  hand, 
supposing  there  should  ultimately  turn  out  to  be  a  resi- 
due, still  the  debt  was  a  valid  and  subsisting  one  at  the 
time  it  was  assigned,  and  having  been  transferred  to  tbe 
pursuers  by  onerous  assignation,  could  not  be  extin- 
guished by  a  subsequent  vesting  of  the  residue  in  the 
heir  of  entail. 

The  defender  answered — It  was  a  mistake  to  say  that 
no  residue  would  arise  on  the  trust-estate.  On  the  con- 
trary, there  was  a  residue  more  than  sufficient  to  cover 
the  amount  of  the  debt  sued  for.  The  claim  for  im- 
provements was  a  part  of  the  trust-estate,  the  whole  of 
which,  minus  the  debts,  vested  in  Colonel  Laurence. 
His  succession  to  the  entailed  estate,  therefore,  extin- 
guished that  claim ;  and  it  was  no  answer  on  the  part  of 
the  pursuers,  that  the  assignation  to  them  was  an  onerous 
one,  for  tbe  claim  was  extinguished  before  the  assignation 
was  executed,  bo  that  there  was  in  fact  nothing  to  assign. 

The  Lord  Ordinary  reported  the  case  to  the  Inner- 
House,  and  counsel  having  been-  heard  on  the  plea  arising 
under  the  statute,  the  Court,  after  various  procedure, 
pronounced  the  following  interlocutor: — 

"  Before  answer,  remit  back  to  Mr.  Darin  I J  Lindsay,  account- 
ant, with  instructions,  alter  hearing  the  parties,  to  take  such 
steps  as  ha  may  consider  necessary  for  ascertaining  the  true 
values  of  the  heritable  properties  still  unsold — lir,  as  at  tlia 
date  of  the  truster's  death ;  2d,  as  at  the  date  of  the  death  of 
Culoni-1  Laurence  Macdowall;  and,  3d,  as  at  ■  tie  present  time  ; 
sod  that  either  by  remitting  to  valuators  to  be  appointed  by 
him  or  otherwise ;  and  thereafter  to  report  is  to  the  amount 
and  value  of  tbe  trust-property  and  fund* ,^n»*  debts  and  pro- 
visions of  the  late  William  Macdowall,  and  whether  the  funds 
and  property  are  or  were  equal  to,  or  exceeded  the  debts  and 
provisions." 

Mr.  Lindsay  reported — 

"1.  That  as  at  the  period  of  the  truster's  doNth,  on  27th  April 
1S40,  the  trust-property  and  funds  appear  to  have  exceeded  by 
a  small  amount  the  debts  and  provision*  of  the  late  William 
Macdowall,  as  the  same  have  been  ascertained  and  proved  to 
the  accountant's  satisfaction  ;  but  that.  If  the  alleged  claim  at 
the  instance  of  J.  Brownlie,in  rcrpect  of  which  no  payment  lias 
yet  been  made,  shall  prove  to  be  justly  due,  this  surplus  would 
be  altogether  extinguished,  and  there  would  then  be  a  deflcieuuy 
of  muds, 

"2.  That  as  at  the  date  of  the  death  of  Colonel  Laurence 
Macdowall,  on  0th  September  1843,  the  trust- property  and 
funds  also  exceeded  the  debts  and  provisions  as  the  sume  havu 
been  ascertained  and  proved  :  That  the  surplus  which,  upon  tlia 
d:ita  before  assumed,  existed  as  at  the  commencement  ol  tbe 
trust,  wa<,  by  the  receipt  of  revenue  yielded  by  the  trnst-eatate 
■luring  tbe  interval,  and  notwithstanding  a  diminution  in  tha 
estimated  value  of  the  heritable  and  real  estates,  increased 
to  su  extent  more  than  sufficient  to  meet  the  alleged  claim  at 
Brownlie '*  instance,  if  established.     And,— 

"3.  That  as  at  the  present  time,  19tli  July  1850,  the  trust- 
properly  and  funds,  exclusive  of  the  Improvement  debt,  are  iu> 
sufficient  to  meet  the  debts  and  provision). " 

VOL.  XXIV.— No.  XX. 


REPORTS  OF  CASES  DECIDED 


[Mat.  5, 


This  day,  the  pursuers  pleaded,  that  as  the  report  was 
to  the  effect  that  there  was  no  residue,  the  plea  under 
the  statute  did  not  arise,  and  they  were  therefore  entitled 
to  decree. 

The  nature  of  the  defender's  argument  is  indicated  in 
the  opinion  of  Lord  Wood.0 

Lord  Wood. — I  think  the  but  report  supersede*  all  necessity 
of  any  judgment  under  §  34  of  the  statute.  If  it  had  tnrned 
out  that  there  was  a  residue — which,  if  it  had  arisen,  would  hare 
fallen  under  the  trust,  and  so  hare  fallen  to  Colonel  Laurence, 
according  to  the  terms  of  William  Macdowatl's  trust  deed — re 
must  hare  decided  the  plea  raised  cm  the  statute.  But,  as  the 
--case  stands,  we  are  uot  called  on  to  do  so-  The  inquiry  ordered 
was  quite  necessary,  for  it  was  necessary  in  the  first  instance 
to  ascertain  whether  there  wss  any  residue.  If  the  result  of 
that  inquiry  had  been,  that  there  was  a  residue,  I  am  not  pre- 
pared to  say  that  for  the  amount  of  it  any  claim  couM  have 
been  made  on  the  present  defender ;  but  I  give  no  opinion,  and 
wish  to  throw  out  no  view,  on  that  point.  It  is  quite  unnecessary 
to  go  into  it,  because  from  the  report  it  is  clear,  that  there  is 
not,  and  cannot  be,  any  residue.  That  wss  a  question  which 
depended  on  the  result  of  the  trust-management.  Ton  cannot 
take  a  certain  period,  as,  for  instance,  the  death  of  the  truster, 
and,  affixing  a  hypothetical  value  on  the  property  as  at  that 
time,  say  there  Is  a  residue  which  falls  to  be  paid  to  Colonel 
Laurence.  I  think  the  question,  whether  there  ever  was  a 
beneficial  interest  in  him,  was  a  question  which  depended  en- 
tirely on  what  was  to  be  the  result  of  the  trust-management. 
That  management  has  gone  on  for  upwards  of  ten  years,  and 
we  have  now  a  report  on  the  result  of  it.  The  report  is  to  the 
effect,  that  at  the  death  of  Colonel  Laurence  there  might  have 
been  a  residue,  if  it  had  than  been  realized,  or  could  be  held  a* 
then  realized.  But  if  we  look  forward  to  the  farther  result  of 
the  trust-management,  and  see  wtiat  was  the  state  of  affairs  in 
1S50,  it  turns  out,  that  instead  of  a  residue,  without  any  imputa- 
tion on  the  trustees,  there  was  nothing  whatever.  Now,  first  of 
■  alt,  the  case  of  Lord  Stair  fa  founded  on— {24th  May  1816,  and 
19th  June  18B7  House  of  Lords) — and  it  is  said,  that  under  it 
we  are  bound  to  take  the  residue  as  on  the  elapse  of  a  year 
after  the  death  of  the  truster,  and  that  at  that  date  there 
was  a  residue.  But  that  cnse  does  not  apply  here.  All 
that  was  decided  there  was,  ttiat  the  Interest  and  annual 
proceeds  were  to  go  to  the  heir,  instead  of  being  accumulated. 
But  of  what  was  the  belrtohave  the  interest  T  Of  the  clear 
realised  residue-  Here  there  never  is  any  clear  realized  resi- 
due. The  decision  in  Stair  does  not  apply  at  all.  Then  it  is 
said,  that  there  was  an  arrangement  with  Mr.  Smith,  and  the 
estate  was  madeover  to  him  in  1843  ;  and  it  is  maintained,  that 
the  trust  then  came  to  an  end,  and  the  estate  must  be  estimated 
as  at  that  date.  But  it  does  not  appear  that  there  was  anything 
realized  then.  The  estate,  no  doubt,  was  made  over  to  Smith ; 
but  what  did  the  trustees  get  in  return  f  Merely  to  be  free  of 
any  claims  against  them.  It  is  not  said  that  there  was.  In  point 
of  fact,  anything  in  name  of  residue  then.  All  that  the  trustee* 
got  was.  merely  protection  from  the  claims  made  against  them 
by  the  defender.  How  that  protection  or  transference  could 
create  a  surplus  for  Colonel  Laurence,  I  cannot  see.  But  even 
supposing  Mr  Smith  did  make  something  out  of  the  estate,  for 
whom  did  he  make  it?  For  himself,  of  course.  But,  then,  1  do 
not  think  the  trust  was  at  an  end.  I  think  it  must  be  held 
that  the  trust  went  on  in  Smith'*  hand*;  and  if  there  had  been 
a  residue,  a  question  might  have  arisen  under  the  act.  But  the 
point  is,  that  there  was  no  residue.  The  defender's  counsel 
said,  that  if  the  Colonel  had  taken  the  estate  at  a  valuation, 
there  would  have  been  a  residue.  Ha  duubt,  because  he  would 
have  taken  it  at  a  value;  but  Smith  did  not  take  it  at  any  value. 
Then,  aa  to  taking  the  residue  as  at  the  death  of  the  Colonel,  I 
cannot  see  ou  what  ground  that  is  to  be  done.  Then,  again,  at 
the  date  of  the  transference  to  Smith.  No  doobt  It  would  be 
quite  right  to  take  it  at  that  date,  if  there  were  any  allegation 
of  malfeasance ;  but  there  is  nothing  of  (hat  kind  here.   Lastly, 


that  there  is  no  hope  of  that  kind.    On  the 


whole,  therefore,  I  bold,  that  as  no  residue  sriMs  to  Cotai 
Laurence  Macdowall,  the  question  iloes  not  etserte,  sod  u 
creditor  Is  not  cut  ont  of  his  ordinary  remedy. 

Lord  Ivory.— The  only  difficulty  1  bad  in  regard  to  tba  at 
was,  that  not  having  heard  any  previous  discussion  oa  n,  I  sa 
perhaps  hardly  prepared  to  give  an  opinion;  but  I  bin  qaa 
followed,  and  understand  the  statement  made  to-asy,iriisi 
quite  clear,  that  the  conclusion  to  which  Lord  Wood  ha  an 
is  the  only  sound  conclusion  in  the  circumstances.  Tbtpn- 
tion  is,  whether  any  free  residue  has  arisen  Id  the  wiodiM  » 
of  this  estate.  In  dealing  with  that,  we  must  see  first  if  iik 
been  brought  to  a  winding  up.  But  as  it  seems  to  bssnduit 
no  different  result  would  ensue,  I  see  no  reason  for  ddannr  t ! 
then.    Then,  if  it  is  to  be  held  a*  wound  op,  the  qneuios  s.  ■ 


.  ....  injtf   Why,thetr_  _ _... 

and  there  i*  nothing  in  the  contract  toehew  that  there  vsind 
a  fund  In  the  hand*  of  the  trustee*  previously,  or  pat  in  (kit 
hands  by  Smith,  in  consideration  of  tlie  transfer,  as  Irflsrtiiiii 
to  i  hem.  On  the  contrary,  the  trustee*  made  over  to  Mm  he)- 
tbing  out  of  which  a  residue  could  arise.  It  may  bin  In 
a  transaction  which  the  trustees  conld  not  competent];  be 
Into,  but  it  is  not  challenged  here.  But  it  is  not  a  trussoia 
out  of  which  any  residue  could  arise,  for  it  puts  ererytiiirf » 
of  whieh  a  residue  could  arise,  Into  Mr.  Smith's  bands,  and  th* 
that  lime  the  trustees  bad  nothing  to  do  with  the  estate.  Tte 
had  made  it  over  to  Smith.  If  any  price  had  been  prratr 
htm,  that  would  just  have  been  the  estate,  and  might  bin  ti 
leu  to  tbe  heir;  but  as  it  is,  I  just  come  to  this,  that  Ism  m 
point  of  time  at  which  the  trustees  had  a  residue  in  their  in* 
They  seem  to  hold,  that  tbe  transaction  with  Smith  m  u 
clone  of  the  trust.  If  so,  it  is  clear  there  waa  no  residue  tbn.  1: 
short,  I  can  come  lo  no  other  conclusion  than  that  of  LordWsA 
Lord  Justice-General,—. I  have  arrived  at  the  same  cmriam. 
The  question  is,  whether,  at  tbe  hour  at  which  ws  in  «■ 
ling  this  matter,  there  is  evidence  of  any  residue,  n't  km 
these  reports  from  Mr.  Lindsay  on  the  point ;  and  what  n  n 
called  on  now  to  do  is,  not  to  give  effect  to  them.  Why  J  fc 
cause  it  is  said  this  arrangement  wss  made  with  Mr.  Soie 
But  that  does  not  In  the  least  alter  the  question  n  bm> 
decide.  I  just  look  on  tbe  matter  in  the  sacsewsysiHllf 
trustee*  themselves  were  still  before  us ;  and  the  qua'Js  it 
if,  under  this  report,  it  can  be  held  that  there  is  saj  n» 
due.  A*  there  is  no  allegation  of  mismanagement,  1  *■ 
satisfied  that  we  must  hold  the  fact*  set  forth  in  this  nsena 
prabatio  probata,  until  challenged;  and  the  result  of  Ihiirqoi 
Is,  that  there  is  no  residue. 

The  Court  pronounced  tbe  following  interlocntw:- 
"Having  resumed  consideration  of  this  cause,  with  Hi- 
Lindsay's  last  report,  and  heard  counsel  for  the  put**.-; 
respect  there  appears  to  be  no  free  residue  on  the  esut*  J 
the  deceased  William  Macdowall,  sustain  this  action,  if" 
the  defences,  and  decern  in  terms  of  the  libel :  Find  «**■ 
fenders  liable  in  expenses,  but  subject  to  modifieiti™ ;  is! 
before,  determining  the  amount  of  the  modification,  resil  u 
the  auditor  to  tas  tbe  account  when  lodged,  and  to  report-" 

Lord  Ordinary,  Murray— Jet  Sol-Gen.  (Deis),  rlifwr;  i& 
snder  Smith,  W.8.  Agent— Alt,  Q.  Bell,  Mure ;  Tool  ssd  *> 
manes,  W,S.  Aamta.— W.  Clerk— <W.Q.T.) 

5th  March  1852. 
Szcokd  Division. 

No.  181. — David  M'Gibbok,  Partner,  v.  AleuJK1 
Gordon  Prinole  M 'Gibbon  and  Curator,  fitfm&n 

Pro  Indiviao  Bight— Fee  and  Lifcn-nWDkpcdUon-C<e'rJ 
tion — Accretion — Minor — Quaiiriennium  Utile— HoaaAt* 
tlon — A  woman  divorced,  lo  v-Aom  (As  tumjiion  to  tail  "* 
opened,  granted  a  diepoiition,  on  whieh  infeflment  met  as*  "J 
which  she  ditponed  one  third  of  the  liferent  of  the  tenth  M  kw- 
her  late  hiubond,  and  Umr  three  sons,  A,  J),  and  J, tod  lii.fr* 
thttome  tolhe  three  eont,  equally  among  them.  The  wtio'i  r.fi 
having  been  judicially  ateertained,  and  her  title  M**Vlp*fW* 
eilion  oj  the  land*,  while  two  of  the  sons,  V and J.ren I?" 
minority,  woe  granted  by  her,  by  the  three  tone,  and  bt  *  w 
band  fo,  hnntelf,  at  trvetnfor  her,  atd  at  tutor,  am**,  mil'-  < 
minittrator  for  Ihe  tone,  by  which,  of  ruic,  lie  fee  if  du  «■*"• 


««l.Li0  3S 


IK  THE  COUBT  OF  6EHSION,  4c. 


iufamdia  Ihttont,  tml  a  patter  of  divitim  of  the  tern  among  tit 
kiiui  conferred  on  tie  father.  J  having  ditd  tatkoul  iieue,  lit 
father,  acting  on  the  potter  of  divition,  disponed  tvo-timrdt  qf  the 
k^dihA.andane-thirdUilnetoiiqfD.aliodeteated.  Thereupon 
C«  ten,  u  rmtmating  hit  father  and  hit  ancle  J,  hiving  claimed 
Mo-thirdsoflhe  laadt,  and  railed  a  reduetwa  of  the  Heal  conferring 
Ihiponr  ofttivitiorL,  and  tchole  proteeotna*  an  it — Held,  1.  That 
the  deed  qranted  by  the  mother  conferred  on  each  qf  the  tone  an 
irrKoesbU  pro  indtrbo  right  to  one-third  of  0*  land*.  2.  That 
lie  title  iJueatmnliy  completed  by  At  natter  accreted  to  than, 
end  rendered  their  title  complete,  3.  That  the  deed  conferring  power 
of  smtion  on  Ike  father,  and  Ike  deed  in  aerate  of  thai  pacer,  were 
there/are  nit™  vires  of  tin  grantert.  4.  That  the  plea  of  lapti 
ef  Ike  qnadrlennium  utile  did  not  bar  reduction  of  the  deed 
fronting  the  power  of  iliririon,  that  deed  being  null  quoad  J, 
lie  pmaeft  mult,  in  respect  he  war  a  pupil  at  the  time,— and, 
qnoad  D,  in  respect  ht  teat  a  minor,  and  the  died  oat  taken  iy 
iitfathcr,  the  administrator,  from  the  minor,  in  hit  oanfaeoar. 
i.  That  certain  octingi  qf  the  pursuer's  camion  did  riot  infer 
homologation  on  hit  part  qf  the  deeds  sought  to  be  reduced. 

Alexander  M'Gibbon  senior  had,  by  his  wife  Mrs. 
Gordon  Pringle,  whom  he  divorced,  throe  eons,  Alexander 
the  defender's  father,  David  the  pursuer's  father,  and 
John.  David  was  born  in  October  1802,  and  John  in 
September  1803. 

Snbaeqaent  to  the  divorce,  the  succession  to  certain  lands 
opened  to  Mrs. Pringle  as  heiress-portiouor  along  with  Mrs. 
Qsrk.  Mrs.  Pringle  thereupon  entered  into  an  agreement 
with  her  late  husband,  by  which  he  undertook  to  be  at 
the  expense  of  proving  and  making  np  her  title  to  these 
lands;  and  she,  on  25th  December  1817,  executed  a  dis- 
position, by  which,  on  the  narrative,  and  in  consideration 
of  the  agreement,  and  for  the  love,  favour  and  affection, 
which  she  had  for  her  three  sons,  she  disponed  heritably 
and  irredeemably,  without  revocation  or  redemption,  the 
bnds  in  question— 

"to  myself  in  liferent,  for  one  just  and  equal  third  part,  and  to 
its  old  Alexander  M'Gibbon  senior  In  liferent,  fur  another 
jmtsnd  equal  third  part,  and  to  the  said  Alexander  M'Gibbon 
Junior,  »nd  David  and  John  M "Gibbon,  my  sons,  eqoeJly  among 
then,  in  liferent,  for  the  other  just  and  equal  third  part,  for 
raj  own  wd  their  respective  lifurent  rights  and  use  allcnarly ; 
sad  to  my  said  three  sons,  Alexander,  David,  and  John  M 'Gib- 
bon, equally  among  them,  their  heirs  and  assignees,  In  fee,  for 
tbe  nhole  fee  thereof." 
On  this  deed  soaine  was  taken  and  recorded. 

Thereafter,  it  having  been  judicially  ascertained  that 
the  lands  belonged  to  Mrs.  Pringle  and  Mrs.  Clark  as 
taireaBes-portioTiers,  they  completed  their  title  by  special 
service,  and  were  infeft.  They  then  entered  into  a  sub- 
mission, under  which  the  property  was  divided  between 
them,  the  lands  of  Crawhill,  Woodaide,  Melonsplace  and 
others,  being  allotted  as  Mrs.  Pringles  share. 

Thereafter,  in  July  and  August  1819,  a  mutual  dis- 
position was  executed  by  Mrs.  Pringle,  and  her  husband 
for  himself  and  bis  sons,  on  the  one  hand,  and  Mrs 
CWk,  and  John  Pringle  her  dispones  on  the  other.  This 
deed  sot  forth  tbe  division  of  tbe  lands,  and  that  the 
parties  had  agreed  thereto,  and  proceeded — 
That "  in  implement  of  the  mid  eobraiieion  and  agreement, 

we,  Ha  Gordon  Pi  Ingle,  and  Alexander,  David,  and 

John  M'Gibbon,  my  sons,  and  I  Alexander  M'Gibbon  senior, 
("i  rnjavlf,  and  aa  tntor,  curator,  and  administrator  to  my  laid 
children,  and  we  the  said  Mrs.  Katharine  Baillie  or  Clark  and 
John  Pringle,  do,  each  of  us  for  our  several  and  respective  light* 
iud  interests,  ia  corroboration  and  further  extension  of  a  dispo- 
sition, bearing  date  the  29th  day  of  December  1817,  made  and 
unrated  by  the  said  Mm.  Gordon  Pringle  in  favour  of  the  said 
Alexander  U'Glbbon  senior  and  his  said  three  sons,  and  infeft- 
"sent  thereon,"  assign  and  dispone,  in  favour  of  Alexander 
at'Oibbon  senior,  "  in  liferent,  for  tbe  two  just  and  equal  third 
nuts  thereof,"  and  to  the  three  sons  "  equally  among  them, 


or  in  such  snares  a*  tbe  said  Alexander  M "Gibbon  senior,  their 
father,  may  appoint  by  a  writing  under  his  band,  and  to  their 
heirs  and  assigneee  In  tee,  for  the  whole  fee  thereof,  heritably 
and  irredeemably,  without  revocation,  redemption,  or  regress, 
all  and  whole  tbe  lands  of  Crawhill"  and  others,  allotted  as 
Mrs.  Fringle's  share,  with  power  to  Alexander  M'Gibbon 
senior  to  cut  and  dispose  of  the  woods  and  timber  thereon, 
without  leave  of,  or  accounting  to  bis  sons. 
On  this  deed  sasine  was  taken  and  recorded  in  the 
course  of  tbe  same  year. 

John  M'Gibbon  died  in  June  18ii3  without  issue,  and 
intestate,  David  attained  majority  in  October  1823, 
and,  in  April  1825,  went  to  Canada,  where  he  died  in 
August  1826. 

The  pursuer  was  born  in  December  1825,  and,  in 
December  1826,  his  mother  Margaret  Forrester  raised 
a  declarator  of  marriage  and  legitimacy  against  David 
M'Gibbon,  which  was  subsequently  allowed  to  drop. 

Previously,  however,  on  20th  November  182G,  a  mis- 
sive agreement  was  entered  into,  by  which  (Mrs.  Prin 
gle  being  dead)— 

"  Alexander  at'Oibbon  senior,  Alexander  M'Gibbon  younger 
of  Crawhill,  his  eldest  and  only  surviving  son,  Margaret  For- 
rester, daughter  of  Alexander  Forrester,  for  herself,  and  she  and 
the  said  Alexander  Forrester  her  father,  and  the  said  Alexander 
M'Gibbon  senior  in  behalf  of  David  U'Glbbon,  the  infant  son 
of  tbe  said  Margaret  Forrester,  and  the  now  deceased  David 
M'Gibbon,  late  at  Montreal,  second  lawful  son  of  the  said  Alex- 
ander  M'Gibbon  senior,"  agreed.  In,  that  Mr.  M'Gibbon  senior 
and  Alexander  U'Glbbon  junior,  with  the  consent  and  approba- 
tion of  Margaret  Forrester  and  her  father,  should  dispone  to 
"Alexander  M'Gibbon  senior,  in  liferent,  as  to  the  two-third 
parts,  and  to  the  said  Alexander  M'Gibbon  junior.  In  ttrevent,  as 
to  the  one-  third  part,  and*  to  thesaid  Alexander  M'Gibbon  junior, 
and  the  heirs  of  his  body  lawfully  begotten,  in  such  sharus  a* 
he  shall  appoint  by  a  writing  under  bis  hand ;  whom  foiling, 
the  said  David  M'Gibbon  and  the  heirs  of  his  body  lawfully 
begotten,  in  euoh  shares  as  he  shall  appoint;  whom  all  falling, 
the  said  Alexander  M'Gibbon  senior,  hi*  heirs  and  assignees 
In  foe,  all  and  whole  the  lands  of  Crawhill  Bnd  Woodsidn." 
2d,  That  Mr.  M'Gibbon  senior  and  Alexander  M'Gibbon  junior, 
with  the  consent  and  approbation  of  Margaret  Forrester  and 
her  lather,  should  dispone  to  "  Alexander  M'Gibbon  senior  in 
liferent,  and  to  the  said  David  M'Gibbon  his  grandson  (the 
present  pursuer),  and  the  heir*  of  his  body  lawfully  begotten, 
in  such  shares  as  he  shall  appoint  by  a  writing  under  his  hand  ; 
whom  failing,  tho  said  Alexander  M'Gibbon  junior,  and  the 
heirs  of  his  body  lawfully  begotten,  in  such  share*  as  be  shall 
appoint  by  a  writing  under  bis  hand;  whom  all  failing,  thu 
said  Alexander  M'Gibbon  senior,  his  helm  and  assignees,  In 
fee, — all  and  whole  the  lands  of  Melonsplace," — these  lands 
being  burdened  with  provisions  In  favour  of  Margaret  Forrester. 

Alexander  M'Gibbon  junior  died  in  August  1831, 
leaving  two  children,  the  defender  and  a  daughter,  both 
infants. 

In  November  1834,  a  second  declarator  of  marriage 
and  legitimacy  was  raised  in  name  of  the  pursuer  and 
bis  mother,  in  which  the  children  of  Alexander  M'Gibbon 
junior  were  called  as  defenders.  Decree  was  obtained 
in  January  following,  Mr.  M'Gibbon  senior,  as  curator 
ad  litem  to  his  grandchildren,  having  declined  to  pro- 
pone defences. 

On  20th  November  1841,  Mr.  M'Gibbon  senior  exe- 
cuted two  dispositions.  Each  of  these  narrated  tbe 
mutual  disposition  of  1819,  and  the  powers  it  con- 
ferred on  Mr.  M'Gibbon  senior;  the  death  of  Mrs.  Gor- 
don Pringle  and  her  three  sons;  that  David  left  Mar- 
garet Forrester  "bis  widow,"  and  "David  M'Gibbon 
his  only  lawful  son;"  that,  in  November  1826,  missives 
of  agreement  were  entered  into — 

"  relative  to  tbe  distribution  of  said  lands  of  Crawhill  and 
others ;  and  In  respect  that  no  proper  deed  relative  to  the  dis- 
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a  grandchildren 

ia  been  executed  by  me,  and  I  beliig  desirous  to  do  so,  there- 
inre"  Mr.  M'Gibbon  senior,  " in  virtue  of  the  power  of  distri- 
bution granted  to  me  by  the  naid  mutual  dit-posiliou,  and  In 
terms  of  the  eaiii  missive  agreement," — by  the  one  disposition, 
il  sponed  the  lands  of  Crowbill  and  Woodside  to  himself  in 
liferent,  and  the  defender  Alexander  Gordon  Pringle  M'Gibbon 
and  the  heirs  of  his  body,  whom  failing,  Jane  Meek  M*Gibbon 
and  the  heirs  of  her  body,  whom  failing,  the  pursuer  and  the 
heirs  of  his  body,  whom  all  failing,  to  himself,  his  heirs  and 
ivitiignces,  in  fee,  under  certain  burdens.  And,  by  the  tccond 
disposition,  Mr.  M 'Gibbon  senior  disponed  the  lands  of  Melons- 
place  to  himself  in  liferent,  and  to  the  pursuer  and  the  heirs 
"f  bis  body,  whom  failing,  tu  the  defender  and  the  heirs 
<>f  bis  body,  whom  failing,  to  June  Meek  M'Gibbon  and  the 
heirs  of  her  body,  whom  all  failing,  to  his  own  heirs  and  as- 
signees, in  fee. 
Infeftment  wag  taken  on  both  these  deeds. 

Mr.  M'Gibbon  senior  died  in  February  1846.  The 
pursuer  attained  majority  in  November  of  the  same  year. 
The  present  was  an  action  of  redaction,  declarator, 
and  count  and  reckoning.  The  summons  set  forth — 
That  the  pursuer,  as  representing  his  father  and  his  unele  John, 
wss  entitled  to  two-thirds  of  the  whole  lands  shotted  to  his 
grandmother,  Mrs,  Pringle,  when'al  the  lands  disponed  to  him 
by  his  grandfather's  disposition  of  1841  did  not  exceed  the  value 
nf  one-  third  of  the  whole  lands. 

And  it  concluded  for  reduction  of  the  mutual  dis- 
position of  1819,  and  sasine  thereon;  of  the  missive 
agreement  of  1826,  and  the  two  dispositions  of  1841, 
and  sasines  thereon;  and  for  declarator  and  count  and 
reckoning  in  terms  of  the  pursuer's  alleged  rights.  The 
grounds  of  reduction  were,  infer  alia, — 

V..  That  by  the  deed  of  1817,  one  pro  indmso  third  of  the  whole 
lands  allotted  af  Mrs.  Pringle's  share,  was  Irrevocably  vested 
in  each  of  her  sons,  and  therefore  the  deed  of  1819,  by  which 
a  power  of  division  was  given  to  Alexander  M'Gibbon  senior, 
■nd  the  deeds  of  1841,  by  which  that  power  was  exercised,  were 
grunted  n  nun  habentibuz  poiettattm.  8.  That  Alexander  M'Gibbon 
senior,  In  concurring  in  and  granting  the  deed  of  IBIS,  was 
acting  is  guardian  for  his  sons  David  and  John  ;  and  having 
thereby  conferred  on  himself  rights  exceeding  what  he  had 
under  the  deed  of  HIT — via.  the  power  of  division— to  the 
prejudice  of  the  minors,  was  thus  auetor  in  rem  main.  6.  The 
whole  deeda  having  been  executed  during  the  minority  of  lite 
pursuer  and  his  predecessors,  were  reducible  on  the  ground  of 
minority  and  lesion. 

The  defenders  pleaded — 
I.  The  sole  object  of  the  deed  of  1817,  and  all  it  was  intended 
|n  effect,  was  to  give  Mr.  M'Gibbon  senior  the  control  of  the 
destination  of  the  lands  in  return  for  his  outlay  in  proving 
anil  making  up  the  heiress'  title,  which  she  had  nut  l  Lie 
minus  of  doing  for  herself.  In  regard  to  the  parlies  to  it,  no 
ill  nibt  the  deed  was  onerous,  and  could  not  be  revoked ;  but,  as 
restarted  the  children,  it  was  perfectly  gratuitous,  and  therefore 
revocable,  and  was  effectually  revoked  by  the  subsequent  deeds, 
it.  At  the  time  the  deed  of  181T  whs  exccuU-d,  the  granter  could 
i»it  confer  any  tight  on  her  children,  for  she  herself  had  not 
■-ompleted  her  title  to  the  subject".  It  was  said  that  the  right 
a.vresced  to  them  in  consequence  of  her  subsequent  investiture ; 
and  so  it  might  have  done,  had  the  deed  of  1817  been  onerous 
In  regard  to  the  sons.  But  accretion  is  founded  on  warrandice, 
express  or  implied  \  and  there  being  no  warrandice  in  that  deed, 
there  was  no  accretion.  8.  Adding  together  the  time  that  elapsed 
from  the  majority  of  the  pursuer's  father  to  his  death,  and 
the  time  which  had  elapsed  from  the  pursuer's  majority,  to 
the  raising  of  the  action,  the  q uadritmnum  utile  had  expired,  and 
reduction  ol  (he  deed  of  1819  on  the  head  of  minority  mid  lesion, 
was  incompetent.  4.  The  missive  agreement  of  1826  wss  a  trans- 
action amongst  the  whole  parties,  by  which  it  was  agreed,  on  the 
pne  band,  to  recognize  the  pursuer's  legitimacy — and,  on  the 
other,  to  limit  his  right  in  the  lands  to  one-third.  The  deeds  of 
1841  were  granted  in  respect  of  that  transaction.  The  pursuer's 
second  action  ofdeclarstor  of  legiLimaiy  specially  founded  on  the 
ir.iulvp  agreement ;  and  he  could  not  approbate  and  reprobate 
llm  transaction  in  question,— which  vua  what  he  a  as  nojr  doing. 


Lastly,  the  deed  of  1841,  in  favour  of  the  pursuer,  wss  granted 
on  the  express  requisition  of  the  pursuer  himself,  (then  about 
16  years  of  age\  and  of  the  curators  appointed  to  him  by  the 
Sheriff  upon  the  pursuer's  own  nomination.  The  deed  wss 
revised  on  his  behalf  by  two  successive  agents,  who  had  before 
them  the  whole  title-deeds  of  the  lands,  including  the  deed  of 
1 S 17.  The  pursuer,  since  attaining  majority,  had,  iu  virtue  of 
the  deed  of  1841,  entered  upon  the  lands  conveyed  to  bim,  and 
remained  In  possession  fur  two  years  before  raiaing  the  present 
action.    The  action  was  therefore  barred  by  homologation. 

The  pursuer  answered — 
1.  The  righta  conferred  on  the  children  by  the  deed  of  1817 
were  irrevocable.  Tl>at  deed  was  onerous  in  r.gard  to  the 
children,  aa  well  as  the  father,  on  the  principle  of  jut  quatiem 
ttrtio ;  but  the  question  was  irrelevant,  whether  it  wss 
onerous  or  not.  There  was  no  more  loau  pamiuntia  as  to 
gratuitous  than  onerous  deeds,  if  once  completed  and  delivered. 
Mere  the  deed  bore  expressly  to  be  irrevocable,  and  infeftment 
followed  on  it,  which  was  delivery.  2-  No  doubt,  at  the  thus 
the  deed  was  granted,  Mrs.  Pringle  had  not  made  up  her  tins 
to  the  lands, — but  the  moment  she  did  so,  Iter  right  accresced 
to  her  aons  ;  and  it  could  make  no  difference,  as  to  the  operation 
Of  accretion,  whether  the  right  granted  tbem  in  1817  waaonenu 
or  mil.  If  the  deed  of  1817  was  irrevocable,  all  the  deeds  fol- 
io* i.ig  mi  it  were  clearly  reducible.  3.  'Die  deed  if  1819  ra 
further  objectionable  on  the  ground  of  minority  and  lesion,  nor 
waa  the  action  barred  by  the  lapse  of  time.  As  tbe  pursuer' > 
unele  John  died  in  minority,  ihe  pursuer  was  entitled  I* 
the  full  benefit  of  his  own  guadrimnitim  utile  ;  and  although  his 
father  died  after  majority,  and  during  the  currency  of  hii 
quadrirnnium  utile,  yet  (as  be  as  well  as  John)  was  non  wfeu 
ageri  to  any  beneficial  effect.  4.  The  agreement  of!  326  was  null 
or  at  any  rate  reducible,  inasmuch  as  the  pursuer,  at  its  datt. 
was  a  pupil  without  tutors  or  an  administrator  in  law;  sad 
even  if  his  grandfather  or  his  mother  could  be  regarded  ss  bit 
administrator  in  law,  they  most  both  be  regarded  under  Uiii 
deed  aa  aaetaret  in  rm  num.  It  was  quite  incompetent  to 
allege  that  the  pursuer's  tiatiu  could  be  made  the  subject  of  a 
transaction.  Lattly,  The  acts  ou  which  the  plea  of  horoologv 
lion  was  rested,  eveu  if  of  any  force  in  themselves,  were  all  dons 
while  the  pursuer  was  in  minority,  not  by  himself,  but  by  hii 
curator*,  and  in  ignorance  of  his  rights  under  the  deed  of  isit. 
The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor : — 

"  Before  further  answer,  allows  the  defenders  to  lodge  iasan 
In  reference  to  their  defences  of  transaction,  homologation,  sad 
adoption,  or  generally,  of  personal  bar  against  the  pursuer  in- 
sisting in  this  action  ;  reserving  fur  disposal,  after  such  issues 
are  lodged,  the  objection*  taken  by  the  pursuer  to  the  relevancy 
and  sufficiency  of  the  statements  made  in  the  record  in  support 
of  those  defences." 

The  defenders  proposed  the  following  issues  : — 

"  1 .  Whether  the  deeds  No*.  and  of  pieces*,  or  any  of 
them,  were  homologated  or  adopted  by  tbe  pursuer,  or  by  others 
authorized  to  act  on  his  behalf  f 

"J.  Whether  the  deeds  Noa.  and  of  process,  or  any  a 
them,  were  acted  upon  and  acquiesced  in  by  the  parties  tbereto 
respectively,  and  by  the  pursuer  and  the  defender*,  or  by  others 
authorized  to  act  on  their  behalf? 

"  3.  Whether  the  pursuer  ha*  taken  and  received  benefit  un- 
der the  deeds  Nos.        and        of  process,  or  any  of  tbem  f  " 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Prime,  Finds  that  by  the  disposition  dated  SSth  December 
1817,  on  which  Infeftment  followed,  conform  to  instrument  of. 
sasine  recorded  12th  February  1818,  Mrs.  Gordon  Pringls con- 
veyed inter  alia  her  whole  right,  title  and  interest,  in  and  to 
the  fee  of  tbe  lands  of  Crawbill,  and  those  parts  aud  portions 
of  the  lands  of  Muiravonsido  called  Woodidde,  Melonsplact, 
Quarter,  Blue  butts,  and  others,  with  the  pertinent*  as  aet  fert* 
In  the  summons,  to  and  in  favour  of  her  three  sons,  Alexander, 
John,  and  David  M'Gibbon,  equally  among  them,  their  heirs 
and  assignees  ;  that  at  the  date  of  said  disposition,  tbe  succes- 
sion to  the  said  lands  and  others,  which  bad  belonged  to 
the  predecessor  of  the  said  Mrs.  Gordon  Pringle,  had  opened 
to  her  and  Mrs.  Baillle  or  Clark  as  heirs- portion  era  pro  intintt, 
although  no  feudal  title  thereto  had  been  completed  In  ih» 
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re™  of  Mm.  Gordon  Pringle  ;  that  the  right  of  Mrs.  Gordon 
rineie  and  Mre.  Bail  lie  or  Chirk  Kb  heirs  jmrttoners  having 
«-n  judicially  ascertained,  their  title  inter  alia  to  the  subjects 
hove  specified  iw  completed  in  thi'ir  persons  pro  tnoViwo  in 
le  months  of  March  and  April  1818 ;  and  that  the  title  thus 
ibseoueutly  completed  by  the  grantor  of  said  disposition  1817, 
sreM-cd  to  the  disponees  nnder  that  deed,  and  rendered  corn- 
icle the  feudal  title  in  their  persons  respectively  to  one  equal 
lird  each  of  the  said  subjects :  S-cundo,  Finds  that  neither 
r  the  terms  of  said  disposition  1817,  nor  by  implication  in 
,w  from  the  nature  of  the  deed,  or  from  the  circumstances  in 
hich  it  wm  granted,  was  there  reserved  to,  or  conferred  on, 
ic  Boid  Mrs.  Gordon  Pringle,  or  the  said  Alexander  M'Gibbon, 
if  power  of  revoking  or  altering,  to  any  extent  or  effect,  the 
jhls  conferred  upon  their  three  sons  by  the  said  diapc-ition, 
id  the  iufeftment  following  thereon  ;  that  no  power  of  (iis- 
ibution  was  possessed  by  them  or  either  of  them,  according 
<  the  sound  construction  and  legal  import  and  effect  of  the 
id  deed ;  and  that,  in  thin  situation,  the  deed  of  1819.  and  the 
itscquent  deeds  of  1820  and  1841  under  reduction,  were  ul'ra 
rsi  of  the  said  Mrs.  Gordon  Pringle  and  the  said  Alexander 
Gibbon,  and  are  open  to  be  set  asidojand  reduced  ;  Tenia, 
adi  that  the  deed  1819,  and  the  subsequent  deeds  of  18^6 
id  1841,  are  not  protected  from  being  set  asiJe  and  reduced 
the  instance  of  the  pursuer,  as  heir  served  and  reUmreil  to 
l  father  David  M'Gibbou,  and  to  hU  uncle  John  M 'Gibbon, 
■oof  the  dlsponee*  under  the  deed  of  1817,  on  the  ground  of 
e  said  David  and  John  M'Gilibon  being,  ex  fade  of  the  deed 
1819,  parties  grantors  thereof,  in  respect  that,  at  the  dale  of 
e  said  deed,  the  said  John  M 'Gibbon  was  In  pupilhiri  tv,  and 
e  said  David  M'Glhbon  was  in  minority,  and  their  father 
e  uid  Alexander  M'Gilibon,  as  their  administrator  In  law, 
id  nn  power  to  alter  and  affect  the  rights  and  interests  of  his 
:ililrcn,  or  to  confer  upon  himself  powers  under  the  eXcn  i» 
■hich  those  rights  and  interests  might  thereafter  be  altered 
iiiTeotcil  to  their  prejudice  :  Quarto.  Finds  that  the  pursuer 
nut  barred  from  insisting  in  this  action  by  the  lapse  of  the 
'"lnni!,ium  utile ;  and  that  there  are  no  relevant  or  sufficient 
itements  set  forth  in  the  record  to  entitle  the  defenders  to 
ire  the  issues,  or  either  of  them,  now  proposed  in  support  of 
e  special  defences  of  homologation,  adoption,  and  personal 
r,  or  cif  approbate  and  reprobate,  pleaded  in  exclusion  of 
f  pursuer's  grouuda  of  reduction:  Therefore,  reduces,  decerns 
<t  declares,  in  terms  of  the  reductive  and  declaratory  conclu- 
ins  of  the  libel ;  and  appoints  the  cause  to  be  enrolled  with 
ricw  to  disposal  of  the  conclusions  of  count  and  reckoning. 
"  Airs. — Had  the  Lord  Ordinary  considered  that  there  were 
untile  matter  in  the  record,  in  reference  to  the  special  dc- 
ii i9  relied  on  in  exclusion  of  the  grounds  of  reduction,  It 
ght  have  been  unnecessary  Aoe  ttatu  to  have  pronounced 
dings  upon  the  questions  of  law  raised  by  the  paitics  respeo- 
elj,  and  upon  all  which  they  were  fully  beard  at  the  debate. 
t  as  the  issues  proposed  by  the  defenders  appear  to  him 
idmissible,  the  interlocutor  Is  so  framed  as  to  exhaust  the 
»"  with  exception  of  the  conclusions  for  accounting. 
'The  matter  principally  argued  before  the  Lord  Ordinary 
s  the  applicability  of  the  plea  of  accrescion  to  the  circuin- 
nces  of  this  case.  It  was  not  disputed,  that  If  the  plea  could 
sustained,  there  were  termini  habilei,  in  the  state  of  the  title, 
holding  the  rights  conferred  by  the  deed  of  1817  to  have 
in  rendered  feudally  complete  by  and  through,  the  snbse- 
■utly  completed  feudal  title  of'the  grantor  Mrs.  Gordon 
n„'le.  But  the  argument  maintained  by  the  defenders  was, 
it  the  deed  of  1817  having  been  gratuitous  as  regarded  the 
Mren,  and  there  being  contained  In  the  deed  no  obligation 
warrandice,  accrescion  In  respect  of  the  grantor's  subse- 
■ntly  completed  title  was  inapplicable,  and  could  not  be 
iided  in  support  of  the  rights  conferred  by  its  terms  on  the 
•  of  the  granter  and  their  heirs.  The  Lord  Ordinary  cou- 
th that  this  argument  Is  untenable.  The  disposition  bears 
proceed  upon  an  obligation  undertaken  by  Alexander  Mac- 
'hon,  the  father  of  the  said  dlsponee*,  to  be  at  the  expense 
vindicating  and  completing  the  right  and  title  of  Mrs. 
rdon  Pringlu  to  the  siud  succesrion,  as  well  as  in  considero- 
n  of  her  love,  favour  and  affection,  for  her  said  sons,  and 
other  weighty  causes.  There!  seems  no  doubt,  therefore, 
it  accrescion  might  be  pleaded  in  support  of  Alexander 
'iihbon'a  liferent  rights  under  tbe  deed  ;  and  if  so,  it  is 
Scult  to  see  how,  as  regards  mere  formality  of  the  title,  (the 
"stion  of  revocable  or  not  being  an  entirely  different  matter), 


the  right  of  the  Bars  nnder  the  same  deed  can  be  held  to  stand 
in  a  different  predicament.  Hut  farther,  the  granter  was  at 
the  time  in  right  of  the  subjects,  although  her  title  as  heir  was 
not  complete  ;  and  tbe  deed  contains  certain  obligations  on 
her  part  as  to  the  completion  of  the  title  of  the  disponer*, 
and  expressly  beam  to  convey  '  all  right,  title,  interest,  claim 
of  right,  property  aud  possession,'  which  the  grantor,  ber  pre- 
decessors and  authors,  heirs  and  successors,  had,  have, or  could 
claim  thereto.  Such  being  its  nature  and  terms,  the  deed 
appears  to  tbe  Lord  Ordinary  to  lull  within  the  class  of  deeds 
to  which,  according  to  the  authorities  founded  on  by  the  pur- 
suer, the  plea  of  accrescion  is  applicable. 

"Supposing  accrescion  to  apply  to  the  case,  the  next  (jura- 
tion is,  whether  the  rights  of  the  three  sons  under  the  deed 
1817  have  been  effectually  altered  by  the  subsequent  deeds  or 
any  of  them  P  The  deeds  of  1B26  nnd  1841  aro  alleged  to  1M 
objectionable  mainly  on  the  ground  of  the  power  to  grant  them 
being  dependant  on  the  validity  of  the  deed  of  1819,  and  which 
deed,  the  pursuer  contends,  was  ultra  vira  of  the  gran  ten,  and 
Invalid.  It  is  manifest,  that  to  whatever  other  objections  those 
deeds  of  1828  and  1841  may  be  exposed,  It  must  be  fatal  to 
their  validity  if  the  deed  of  1810  be  set  -aside  in  terms  of  tiie 
findings  in  the  preceding  Interlocutor.  The  terms  of  those 
findings  explain  the  grounds  on  which  the  Lord  Ordinarv  Iiiih 
given  effect  to  tbe  pleas  of  the  pursuer  on  this  branch  oV  tlio 


respectively,  and  irrevocable  by  the  grantor  Mrs.  Gordon 
Pringle  after  iufeftment  had  been  expede  on  the  deed.  Far- 
ther, it  Is  apprehended,  that  to  have  retained  in  the  granter, 
even  of  a  family  deed  of  this  kind,  a  power  of  division  or  dis- 
tribution, or  the  faculty  of  conferring  upon  another  party  such 
power,  it  was  indispensable  to  have  reserved  such  power  or 
faculty  In  express  terms.  But  if  the  granter  of  the  deed  1817 
possessed  no  such  power  or  faculty,  then  the  deed  of  1819  is 
left  to  depend  for  its  validity  upon  the  alleged  concurrence  of 
the  disponees  themselves,  and  (as  regards  the  parties  repre- 
sented by  the  pursuer)  of  their  father  as  their  administrator  in 
law.  Now,  one  of  tbe  sons,  John,  was,  at  the  date  of  the  deed 
1819, in pupillarity, and theotherson, David,  was  in  minority; 
and  this  being  the  caw,  it  is  considered  that  the  father  could 
not,  by  his  own  act,  or  by  his  concurrence  with  his  minor  son, 
legally  confer  on  himself  powers  whereby  the  pupil  or  the 
ininor  might  be  afterwards  prejudiced, — and  that  the  deed  of 
1819,  in  this  view  of  It,  is  intrinsically  null. 

"  The  lapse  of  the  quadritnnitm  utile  is  pleaded  at  a  bar  to 
the  action ;  but  this  is  no  good  defence  on  the  supposition  (as 
the  Lord  Ordinary  has  hold)  of  the  deed  being  void  to  the  full 
extent  pleaded  by  the  pursuer.  This  nullity  of  the  deed  1819 
may  indeed  be  thought  not  so  clear  in  regard  to  tbe  ininor 
son  David's  rights  nnder  the  deed  1817,  as  in  regard  to  the 
rights  of  John,  who  alone  was  in  pupiliarity  when  the  deed  of 
1819  was  granted.  But,  in  the  firtt  place,  the  nullity  of  the 
deed  as  to  John's  rights  appears  sufficient  to  expose  it  to  chal- 
lenge in  (Wo  after  the  quadriennium  utile  ;  and,  in  the  ttetrnd 
place,  if,  as  regards  the  minor  son  David,  the  deed  were  viewed 
rather  as  reducible  than  as  absolutely  void,  still,  in  a  case,  as 
this  is,  between  tbe  parties  to  the  deed  or  those  representing 
them,  It  is  thought,  having  regard  to  the  grounds  on  which  it 
is  challenged,  that  the  lapse  of  the  four  years  Can  be  no  bar  to 

"Special  defences  to  the  conclusions  of  the  action  are  stated 
in  respect — (1.)  of  the  deeds  having  been  granted  In  pursuance 
of  an  alleged  transaction  between  the  parties ;  (2.)  of  alleged 
homologation  and  adoption  of  the  deeds  by  tbe  pursuer,  or  one 
or  other  of  the  parlies  whom  he  represents;  or  (8.)  more  gene- 
rally, of  tbe  pursuer  being  personally  debarred  from  insisting 
in  this  acti-jo.  At  the  debate,  it  was  not  made  very  apparent 
on  which  of  these  grounds  the  defenders'  counsel  relied;  and 
tbe  defenders  having  declined  at  the  bar  to  pass  from  proba- 
tion, parties  were  heard  before  the  Lord  Ordinary  upon  (he 
whole  cause,  and  specially  upon  the  relevancy  of  those  defen- 
ces, and  the  sufficiency  of  the  statements  made  in  the  record 
in  support  of  them,  supposing  the  action  otherwise  well  foun- 
ded.   Thereafter,  in  compliance  with  au  appointment  by  the 


REPORTS  OP  CASES  DECIDED 


[UvohG, 


lH-f-ainc  of  the  nature  of  the  grounds  of  challenge  which  Im- 
pugn the  deeds,  at  least  the  radical  deed  of  1819,  at  intrinsi- 
cally null  and  void,  and  became  of  there  being  do  sufficient 
cose  of  homologation  alleged  la  the  record.  The  other  issues 
are  directed  to  establish  alleged  matters  of  fact,  not  relevant, 
In  the  Lord  Ordinary'*  opinion,  at  substantive  grounds  of  de- 
fence to  the  action,  although  proved  to  be  true.  There  Is  thai 
plain  defect  in  the  defenders'  statements,  that  In  no  part  of  the 
record,  whether  applicable  to  homologation,  acquiescence,  or 
taking  benefit,  is  it  alleged  that  the  pursuer,  la  acting  ae  aver- 
red, was  aware  of  his  rights  under  the  deed  1817,  and  of  the 
rednribillty  of  the  deed  1819,  and  the  deeda  following  on  it" 

The  defenders  reclaimed. 

Lord  futtia  Clerk. — The  case  of  the  defender*  is  unsound  in 


wa>  onerous  to  it*  fall  extent, — but  onerosity  was  not  necessary. 
Now,  at  the  date  of  that  deed,  the  gran  ter  had  a  right  of  suc- 
cession as  heir-apparent  of  investiture.  After  its  date,  her  title 
was  completed,  and  her  investiture  was  complete.  I  cannot  un- 
derstand on  what  principle  it  can  be  said  that  accretion  does  not 
ripply-  Bat,  then,  while  the  children  are  in  minority  or  pupilla- 
rily,  the  father  takes  aconveysnce  in  his  own  favour  from  them, 
with  concurrence  of  the  mother.  Ae  to  John,  who,  it  appears, 
was  then  in  pupillarity,  this  deed  was  unquestionably  a  nullity, 
a*  being  from  a  pupil.  What  the  father  took  from  the  pursuer* 
father,  who  was  a  minor,  was  also  null,  aa  being  in  bis  own 
favour.  The  plea,  of  quadricnniwn  utile,  therefore,  does  not  ap- 
ply. Aa  to  the  deed  of  1820,  granted  when  the  pursuer  was  an 
infant,  it  is  an  entire  nullity.  The  deed  of  1B4I  no  doubt  was 
called  for  by  the  minor's  curators,  in  furtherance  of  what  thuy 
believed  the  minor  to  be  entitled  to.  But  can  it  be  held  that 
this  can  bar  the  minor  from  challenging  this  deed  T  If  this  view 
were  entertained,  I  can  scarcely  conceive  how  any  act  of  cura- 
tors done  in  minority,  could  be  challenged.  Then  it  is  said  the 
pursuer  is  barred  by  the  doctrine  of  approbate  and  reprobate, 
and  that  in  respect  the  deed  of  1816  is  founded  on  in  the  de- 
clarator of  legitimacy.  I  cannot  listen  to  such  a  plea  in  regard 
to  such  a  matter.  As  to  homologation,  I  agree  with  the  Lord 
Ordinary,  that  no  relevant  ease  for  allowing  a  proof  on  this 
point,  is  averred.  I  do  not  think  that  knowledge  in  minority  la 
to  be  held  a*  asfflcient  to  instruct  knowledge  after  the  minor 
has  attained  majority. 

Lord  JfrsVn. — I  agree  with  the  Lord  Ordinary.    I  conceive 
that  the  deed  of  1817  conferred  an  irrevocable  fee  i  and  lean- 
not  see  why  accretion  should  not  apply. 
Lord*  Coehbum  and  Murray  concurred. 

The  Court  adhered. 
Lord  Ordinary,  Cowan.— Act.  Marshall,  P.  Shaw  j  Andrew 
Smith,  W.S.  Agent,  -AH.  Q.  Bell,  Horn ;  John  Boss,  S.S.C. 
Agent.— H.  CJerk— (W.O.T.) 

Gth  MareJ,  1832. 

First  Division. 

No.  182.— Earl  or  Stair,  Petitioner. 

Entail  Amendment  Act  (1848)— Feu,  Authority  toOrant— Inan 


i  of  the  petitioner' linfe, 

...it  compliance  with  tie  ttolute,  to  id  forth  the  petitioner' i  in- 

ftflmcnt  in  the  particular  portion  o/  tht  UtaUvnth  reference  to 

wAieA  tht  application  vol  node. 

This  was  an  application  for  authority  to  grant  a  fen, 
under  the  24th  section  of  the  Entail  Amendment  Act 
(1843),  11  and  12  Vict.  e.  36. 

The  point  which  arose  for  consideration  was  thus 
stated  by  Mr.  William  Campbell,  W.S.,  to  whom  the 
application  had  been  remitted  by  the  Lord  Ordinary: — 

"By  the  3Sd  section  of  the  act  it  is  enacted,  that  peti- 
tions to  the  Court  -shall  set  forth  the  tailste  under  which 
such  estate  I*  held,  and  the  date  of  the  petitioner's  in  feftment 
therein,  if  any  be.'  The  present  application  correctly  acta 
forth  the  talkies  under  which  the  estate  is  held,  and  It  sets 
forth  the  petitioner's  Infeftment  in  that  part  of  the  estate 
pf  which  the  proposed  feu  ii  a  part.    It  does  not  set  forth  his 


Infeftments  in  the  other  parts  of  the  estate,  A  doubt  has- 
been  suggested,  whether,  under  the  terms  of  the  BSd  section, 
it  is  not  necessary  to  set  forth  the  petitioner's  infeftments  in 
the  whole  of  the  estate.  It  may  probably  be  thought  suffi- 
cient to  set  forth  the  infeftuicnt  In  the  part  of  the  estate  to 
which  the  application  relates ;  but  I  submit  the  point  far  yonr 
lordship's  conrdderatioo." 

The  point  haying  been  verbally  reported  to  the  Conrt 
by  the  Lord  Ordinary,  their  Lordships  sustained  the 
application,  and  remitted  to  the  Lord  Ordinary. 

Lord  Ordinary,  Cowan.— Act.  Dundaa ;  Dnndaa  and  WTleori, 
C.8.  JawKt.— L.  Cfcrt— (F.H.) 

Gth  March  1852. 
First  Division. 
No.  183.— Patrick  Paul,  Petitioner,  v.  Robist 
Henderson,  Respondent. 
Cautioner,  Judicial — Diligence— Arrestment  and  Inhibition — A 
pureueruied  arnitment  on  the  dependence  of  hit  actio*    Tntifc*- 
dtr  obtained  a  general  looting  of  (As  ai  rutmentt  on  caution,  Juie- 
ment  wot  obtained  agaimt  hint  before  tin  Lord  Ordinary.     WMk 
the  caute  teat   in  dependence  on  m  reclaiming   note,  til  pimrr 
obtained  letter*  of  arrestment  and  inhibition  agaimt  the  cautioner. 
The  Court,  on  the  cautioner')  application,  recalled  the  diligence  at 
incompetent,  and  at  not  warranted  in  tht  dratmttancet. 
This  was  an  application  for  the  reoal  of  a 
and  inhibition  which  had  been  used  against  Uw 
in  the  following  circumstances. 

An  action  had  been  raised  by  the  respondent  against 
Thomson  Paul,  W.S.,  to  recover  payment  of  £1500. 
Arrestments  were  used  on  the  dependence  of  the  action. 
In  Jane  1849,  Thomson  Pan!  applied  for  and  obtained 
letters  of  general  loosing  of  arrestments,  on  caution 
Thereafter  he  lodged  with  the  Clerk  to  the  Bilk  a  bond 
dejudiealum  eotvi,  executed  by  the  petitioner,  in  eommoa 
form. 

The  action  against  Thomson  Paul  was  in  dependence 
before  Lord  Wood,  who,  on  20th  Feb.  1851,  repelled 
the  defences,  and  decerned  in  terms  of  the  libel.  A  re- 
claiming note  presented  against  this  judgment  was 
depending  in  the  Inner-House  rolls  at  the  date  of  the 
present  application. 

In  March  1851,  the  respondent  was  informed  tkst 
the  petitioner  was  about  to  remove  permanently  from 
this  country.  On  the  28th  of  that  month  he  obtained 
letters  of  inhibition  and  arrestment  against  the  peti- 
tioner. The  letters  bore  to  be  "Because  the  Lords 
have  seen  the  dependence." 

The  petitioner  left  the  country  in  Jane  following,  but 
returned  after  an  absence  of  a  few  months. 

The  object  of  the  present  proceeding  was  to  obtain  » 
recal  of  the  diligence  thus  used  against  the  petitioner. 

The  application  was  founded  on  two  gronnda — 1st,  That 
such  diligence  against  a  cautioner  was  incompetent.  2d, 
That  it  was  unwarranted  by  the  circumstances,  there 
bcitifij  no  averment  that  the  petitioner  was  verge™  ad 


At  advising, 

LordJuttia  -General— 1  had  groat  doubts  aa  to  the  compe- 
tency of  this  proceeding  from  the  beginning. 

Mr.  Fanl  became  security  de  iwhtmtum  totn  for  this  part? 
Ko  doubt  there  la  a  decree  for  £1600  pronounced  by  the  Lord 
Ordinary.  But  that  decree  la  not  final,  and  there  is  no  wsirant 
upon  the  record,  nor  can  any  such  warrant  be  placed  then 
until  the  decree  is  extracted.  Paul's  bond  la  still  In  the  bends 
of  the  Clerk  of  Court ;  it  is  not  In  the  bands  of  any  one  who 
can  at  once  proceed  noon  It  The  state  of  his  UabiHtv,  there- 
fore, is  jnnt  this,  that  If  this  decree  should  become  Baal,  bs 
may  be  charged  upon  It 
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IN  THE  COURT  OP  SESSION,  Ac. 


It  b  clear  to  me  that  this  diligence  cannot  be  kept  np. 
Paul  in  absent  for  a  time,  but  be  is  now  in  thin  country, 
»n(l  thero  in  no  apparent  intention  by  him  of  persona)  re tuova). 
Therefore,  on  both  grounds,— fir*,  because  I  am  doubtful  of 
the  competency  of  this  proceeding  from  tbe  beginning ;  and, 
Kami,  became  there  is  now  no  apparent  Intention  on  Paul's 
part  to  leaTe  the  country,  and  no  averment  as  to  Ul  being 
wrstM  ad  inopiant, — 1  think  we  must  recal  the  interlocutor. 
The  eases  which  have  been  referred  to  have  no  application. 
Lord  Cminghamt. — I  entirely  agree,  both  in  the  decision  pro- 
nounced by  your  Lordship,  and  in  the  grounds  of  It. 
Lard  Lcary. — I  MB  of  the  same  mind  upon  both  point*. 
The  cases  to  which  reference  has  been  made,  are  oases  In 
which  the  bond  was  pat  on  the  register.     Bat  here  there  is 
not,  and  could  not  be,  any  recording  nor  decrea  of  regis- 
tration.   The  bond  remains  permanently  in  the  hands  of  the 
Clerk  of  Court     Bow  the  party  got  it  to  produce  with  his  bill 
tor  letters  of  Inhibition,  I  do  not  know.    The  btcaum  of  these 
lctr.cn  is,  "  btcaum  the  Lords  have  seen  the  dependence."   Now, 
there  is  no  dependence.    The  decree  on  which  the  whole  lia- 
bility incurred  by  Paul  rests,  is  not  a  final  decree. 

If  Paul  was  infuga,  the  party  had  his  remedy.    But  to  sanc- 
tion this  procedure,  would  be  introducing  an  unauthorised 
novelty  in  practice. 
Lord  FuUerttm  absent 

Petition  granted. 

Respondent's  Authorities.  -Bennett  *.  Fraser,  June  20, 1834. 
Campbell «.  Cullcn,  July  18,  1843. 

AtL  SoL-Oen.  (InglU),  Panney;  Part*  Agent..  -AU.  BaiUle; 
Wm.  S.  Henderson,  W.B.  Agmt,    W.  Citric— (F.H.) 

Bth  March  1852. 

FlBST    DlVUJlO-f. 

No.  18  i. — David  Borbik  and  Thomas  Walker,  flutsert, 

o.  Alexindbb  M'Gomik  and  others,  Claimant*. 
Trust — Trustee  —  Expenses — Professional  Charges — Question, 
How  far  a  law-agent  bAo  it  appointed  a  trustee,  it  entitled  to  n- 

aner  prof/ttional  charga  for  judicial  bun-neat 

The  question  discussed  in  this  multiplepoinding  arose 
jpon  objections  tendered  Ire  the  claimants  to  account* 
taken  credit  for  fay  the  raisers. 

The  late  William  Findlay,  merchant  in  Dundee,  eze- 
:uted  a  trust-deed,  under  which  the  only  accepting  trus- 
ses were  Thomas  Walker,  a  writer  in  Dundee,  and 
David  Borne.  The  trust-deed  contained  the  following 
wwer  i — 

"And  I  hereby  nominate  and  appoint  the  said  Thomas 
Valker  to  be  factor  under  my  said  trustees,  with  power  to 
all,  sue  for,  uplift  and  receive  the  rents,  interest  and  annual 
■rofits  arising  from  the  said  trust-estate  aud  effects,  for  which 
«  shall  be  paid  or  allowed  such  commission  as  shall  be  thought 
taeouable ;  and  in  case  of  the  death,  non  ■  acceptance, 


t  them,  lor  the  purposes  aforesaid,  and  to  pay  him 
reason  able  gratification  for  his  trouble." 

Disputes  having  arisen  as  to  the  truster's  succession, 
ie  trustees  raised  a  multiplepoinding  in  the  Sheriff  Court 
f  Dundee,  for  the  purpose  of  settling  them. 

The  process  was  dismissed  in  respect  that  certain  of 
ie  parties  resided  beyond  the  jurisdiction  of  that  Court. 

The  claimants  then  raised  a  multiplepoinding  in  this 
ourt,  in  the  names  of  the  two  accepting  trustees. 

In  their  condescendence  of  the  fund  t'n  medio,  the 
>minal  raisers  claimed  credit  for  various  accounts  of 
ipenses  incurred  by  Walker,  one  of  their  number,  and 
ie  factor  and  law-agent  to  the  trust. 

To  these  accounts  the  claimants  lodged  the  following 
>jeetioiis:  — 

"  1.  That  Mr.  Thomas  Walker  being  one  of  two  trustees, 
cepting  and  acting  under  a  testamentary  deed,  which  is  an 
ice  or  appointment  of  a  gratuitous  character,  is  not  legally 


entitled  to  charge  any  fee  or  reward  for  his  pains  or  trouble  in 
the  trust- management,— and  all  such  charges  in  the  accounts 
In  question  ought  to  be  disallowed. 

"  2.  That  the  process  of  multiplepoinding  instituted  by  the 
trustees  before  the  Sheriff  of  Forfarshire,  was  uncalled  for  and 
Incompetent,  and  ultimately  abandoned  by  the  raise™ ;  and 
the  trustees  are  not  entitled  to  burden  the  trust. estate  with 
any  of  the  charges  or  expenses  attending  the  same,- — all  which, 
therefore,  ought  to  he  disallowed,  and  struck  out  of  the  said 


"8.  That  the  opposition  made,  and  for  a  time  persisted  in, 
by  the  trustees,  to  the  process  of  multiplepoinding  brought  In 
this  Court,  was  unfounded  and  unwarrantable  ;  and  all  charges 
and  expenses  incurred  by  them  in  the  said  course  of  opposition , 
ought  to  be  disallowed,  and  struck  out  of  the  said  account*-" 

The  raisers  restricted  their  claim  to  judicial  business, 
and,  after  objection,  departed  from  it  so  far  as  it  related 
to  charges  for  completing  titles,  and  general  law  business. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Finds  that,  by  the  trust-disposition  and  settlement  of  the 
late  Williai)  Findlay,  he  appointed  the  said  Thomas  Walker 
to  be  one  of  his  trustees ;  and  be  also  appointed  tbe  said  Tho- 
mas Walker  '  to  be  factor  under  my  said  trustees,  with  power 
to  call,  sue  for,  uplift  aud  receive  the  rents,  interests  and  an- 
nual profits  arising  from  the  said  trust  estate  and  effects,  for 
which  he  shall  be  paid  or  allowed  such  commission  as  shall  be 
thought  reasonable ;'  and  that  Mr.  Walker  acted  as  factor  in 


management  of  the  trust  affairs  ;  aud  that  the  a 
to  have  been  incurred  to  him,  consist  chletiy  of  charges  fur 
trouble  and  disbursements  by  him  in  the  capacity  of  law.  agent 
foresaid:  Finds  that  Mr.  Walker  is  entitled  to  a  reasonable 
sum  in  name  of  commission  for  bis  trouble  as  factor;  and  ap- 
proves of  Mr.  Hunter's  report  in  so  far  as  It  fixes  the  amount 
of  the  commission  at  £62 :  10a  :  Finds  that  Mr.  Walker  is  also 
entitled  to  repayment  of  tbe  sums  actually  disbursed  by  him 
as  law-agent  foresaid,  including  payments  made  by  him  to 
clerks  In  reference  to  the  business  of  the  trust ;  and  approves  of 
Mr.  Hunter's  report  in  so  far  as  it  flies  the  amount  of  such  out- 
lays at  £28 : 0 :  & :  Find*  that  Mr.  Walker  is  not  entitled  to 
make  charges  as  law  agent,  against  tbe  trust  estate,  for  bis  own 
profit  or  emolument,  In  respect  of  trouble  In  tbe  general  ma- 
nagement of  tbe  trust-  affairs ;  and  to  that  extent  and  effect 
sustains  the  1st  of  the  objections  stated  for  Alex.  fcfComie  and 
others,  and  for  David  Chalmsrsand  others:  Quoad  ultra,  repels 
the  If  of  the  objections  for  those  parties ;  also  repels  the  2d 
and  3d  objections  staled  lor  these  parties;  and  repels  the  ob- 
jections for  Sir.  Walker ;  and  appoints  the  cause  to  be  enrolled, 
with  a  view  to  appljlng  these  findings  to  the  state  of  accounts. 
"  Nolt,-\it,  In  so  far  as  regards  Hr.  Walker's  right  to  a 
reasonable  commission  as  factor  for  the  performance  of  the 
duties  referred  to  in  tbe  trust-deed,  it  appears  to  the  Lord  Or- 
dinary that  the  sold  deed  itself  is  conclusive,  and  that  there 
can  be  no  question  on  that  part  of  the  case,  except  as  to  the 
amount  of  the  commission.  It  appears  from  the  aocounts  of 
Mr.  Walker's  intromissions  as  factor,  that  tbe  transactions 
were  not  very  numerous,  nor  of  a  troublesome  character.  It 
also  appears  from  the  accounts  in  process,  that  in  reference  to 
one  of  the  most  troublesome  parts  of  the  duty — namely,  the 
collecting  the  rents  of  the  house  property— there  was  a  sub 
factor,  who  has  been  allowed  five  per  cent  on  his  intromissions. 
In  these  circumstances,  the  Lord  Ordinary  thinks  that  the  sum 
of  £52  :  10a,  reported  by  M  r.  Hunter,  is  a  fair  and  reasonable 
amount  of  commission  for  Mr.  Walker.  2d,  In  so  far  as  re- 
gards Mr.  Walker's  right  to  make  professional  charges  for  his 
trouble  in  the  general  management  of  the  trust-affairs,  that 
stands  on  a  different  footing  from  the  commission,  inasmuch 
as  the  trust-deed  contains  no  authority  for  such  charges.  The 
office  of  trustee  under  a  settlement  of  this  kind,  while  it  exacts 
fiom  tbe  trustee  some  amount  of  time  and  personal  trouble 
and  responsibility,  Is  nevertheless  a  gratuitous  office,  whatever 
may  be  the  value,  or  relative  value,  of  the  time  and  trouble  of 
the  trustees  who  voluntarily  undertake  the  duty.  In  sevursi 
recent  cases,  it  appears  to  have  been  recognised  as  a  general 
rule,  that  such  a  trustee  Is  not  to  make  profit  or  emolument 
from  his  office.— (Bee,  In  particular,  Ramie  v.  Jfom'jon,  20th 
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April  1849.  House  »f  Lords  ;  11:.  ,I«W  Mvnn,  Auvnfrt  Co. 
v.  Saver  t  Truitrt,,  latti  June  I860.  Id  D.  1010.)  The  preterit 
case  appears  to  foil  under  that  ruin  in  to  far  as  regards  Mr. 
Walker's  charges  for  trouble.  But  his  outlay  ordiibursi  merits, 
including  payments  to  clerks,  are  In  a  different  position  from 
profits  or  emoluments,  and  have,  therefore,  been  sustained  as 
a  good  charge  against  the  estate.  Nothing  was  said  at  the 
bar  against  Mr.  Hunter's  report  as  to  the  amount  of  the  out- 
lay or  disbursements.  8rf,  The  id  and  3d  objections  for  A  lei. 
M"Comie  and  others,  and  David  Chalmers  and  others,  relate  to 
expenses  connected  with  law  proceedings,  which  are  objected 
to  as  having  been  improperly  incurred.  It  does  not  appear 
to  the  Lord  Ordinary  that  the  objectors  have  made  out  such 
a  case  of  Improper  conduct  as  would  warrant  the  disallowance 
of  those  expenses  to  the  credit  of  the  trustees,  which  would  he 
tantamount  to  subjecting  them  personally  In  the  loss.  *(*, 
It  does  not  occur  to  the  Lnrd  Ordinary  that  there  can  be  any 
practical  difficulty  in  applying  the  interlocutor  to  the  acconnts 
of  business  claimed  by  the  trustees,  as  the  whole  of  Mr.  Wal- 
ker's accounts  appear  to  be  embraced  in  No.  107  of  process ; 
but  the  case  has  been  oidered  to  be  put  to  the  roll,  to  give 
parties  an  opportunity  of  stating  any  views  that  may  occur  to 
them  on  that  matter." 

The  raisers  reclaimed,  and  prayed  the  Court— 
"to  tepul  the  objoctions  nf  the  respondents  to  the  acconnts 
of  the  reclaimer  the  said  Thomas  Walker  •  to  And  the  Bald 
Thomas  Walker  entitled  to  state  his  professional  charges  in 
said  accounts  as  the  same  have  been  taxed  by  the  auditor  of 
Court ;  and  to  allow  the  reclaimers,  the  trustees  of  Mr,  Find- 
lay,  to  have  credit  for  the  same  in  their  acconnts  of  intromis- 
sions :  Further,  to  sustain  the  objections  for  the  said  Thomas 
Walker  to  Mr.  Hunter's  report,  as  to  the  amount  of  commission 
to  be  paid  him  as  factor  under  the  trust-deed  of  the  lato  Mr. 
Findlay;  to  allow  the  sura  of  £282  :17  :6  sterling, or  such  other 
sum,  in  name  of  factor.fee  and  commission,  as  to  your  Lordships 
shall  seem  reasonable  and  pioper  ;  to  allow  the  like  credit  for 
the  same  in  the  account*  of  the  reclaimers,  the  trustees ;  to  find 
the  trustees  and  Mr.  Walker  entitled  to  the  expenses  incurred 
by  them  in  this  discussion,  and  under  this  reclaiming  note  ;  or 
to  do  otherwise,"  &.•:. 

Neavet  for  reclaimers — There  are  here  two  questions, — 
the  one  as  to  Walker's  charges  for  professional  expenses, 
and  the  other  for  factor-fee.  It  is  submitted,  notwith- 
standing the  general  rule, — that  as  to  extrajudicial  mat- 
ters a  trustee  is  not  entitled  to  make  professional  char- 
ges,— still,  where  one  of  the  trustees  acts  as  agent  for  the 
rest,  who  are  brought  into  Court,  be  is  entitled  to  charge. 
This  distinction  is  recognized  in  England,  from  which 
country  the  general  rule  has  been  adopted. — Cradock  v. 
Piper,  Hall  and  Twell's  Chancery  Cases,  i.  617.  Lincoln 
v.  Windsor,  IS  Eng.  Jnrist,  765,  and  20  Law  J.  Chano. 
Rep.  p.  531,  Mich.  1850  to  Mich.  1851.  The  multiple- 
poinding  was  first  brought  in  the  Inferior  Court  from 
the  notion,  that  all  the  parties  were  within  the  jurisdic- 
tion. The  reclaimers  were  compelled  to  defend  them- 
selves, and  therefore  the  general  rule  does  not  apply. 
[Lord  JiutictQrneral — Wa  will  not  interfere  with  the  ■amount 
of  factor's  fee  as  settled  by  the  Lord  Ordinary.] 

Lord  Advocate— This  party  is  a  trustee,  commissioner, 
and  factor.  He  has  received  payment  as  commissioner 
and  factor;  and  the  question  is,  whether  he  is  now  en- 
titled to  his  charges  as  a  law-agent.  It  is  submitted 
that  he  is  not — Robertson  or  Berime  v.  Morrison,  supra, 
vol.  xxi.  p.  386.  8outcr's  Trustees,  13th  June  I860, 
ibid.  p.  44(1. 

Lord  Judta-Qtmral — lam  very  clearly  of  opinion,  that  after 
the  two  cases  just  cited  by  the  Lord  Advocate,  we  have  no 
other  course  than  to  adhere  to  the  interlocutor. 

Lord  Ivory. — I  have  no  hesitation  in  stating,  that  my  opinion 
does  not  entirely  concur  with  that  of  your  Lordship.  If  I 
could  consider  these  decisions  as  entirely  In  point,  then  I  would 
be  for  adhering  to  them.  Bat  we  must  observe  that  tbe  rule 
was  Introduced  by  Lord  Oottenham,  by  whom  the  caw  of  Cra- 


dock r.  Piper  was  afterwards  divided.  The  role  was  in  lal 
later  case  held  to  jhe  subject  to  an  equitable  qnalincslMi 
When,  therefore,  tbe  cases  are  referred  to  by  which  tbe  gets 
rule  was  fixed,  we  must  look  at  that  rule  as  understood  tirb 
Chancellor  by  whom  it  was  laid  down.  If  this  case  were  U* 
Lord  Cot  ten  ham  by  way  of  appeal,  we  must  presume  be  wJi 
apply  tbe  rnle  of  C'adock's  case.  The  distinction  is  therein 
precisely  laid  down,  between  a  solicitor  acting  for  hinudfi 
sole  trustee,  and  the  case  where  he  acts  for  the  benefiriaik  j 
for  himself  and  his  co-trustees.  In  Benrde'e  case,  the  rjueta 
turned  upon  professional  charges  made  by  an  officer  of  Cum 
That  case,  therefore,  forms  an  exception  to  the  general  r.. 
an  to  a  trustee  not  being  entitled,  iu  the  ordinary  case,  h  t- 
cover  professional  charges;  it  makes  also  an  exception  to  u 
case  of  Cradock  v  Piper.  In  thu  case  of  Souter's  Tru.ua  ;> 
charge  under  consideration  was  a  charge  for  oommtatic^id 
not  a  charge  for  judicial  proceedings. 

Hero  these  two  trustees  were  brought  Into  Court  as  ncakH 
raisers  of  the  mulliplepoinding,  and  that  at  the  iosUmi 
the  very  parties  who  now  object  to  the  expenses  of  thai  p 
ceeding  being  allowed.  The  trustees  employjone  of  their  id 
ber  as  agent ;  and  if  they  had  not  done  so,  they  roust  b»< 
employed  some  other  party.  The  judgment*  of  thu  Cecil 
which  have  been  referred  to  are  judgments  open  to  the  iurf 
tion  stated  by  the  author  of  the  rule  npon  which  these  >;; 
ments  stand. 

I  am  bound  to  say  that  I  never  saw  proceedings  more 
fully  carried  through  with  a  view  to  economy,  and  to  t 
tercet  of  the  parties  interested  In  the  trust- 
As  to  the  proceedings  in  the  Inferior  Court,  it  is  jx 
that  a  new  remit  may  lie  required  for  taxation. 

Lord  CiminpAraw- — It  is  quite  possible  my  mind  maynrsn 
some  prejudice  from  the  impression,  that  this  is  very  nigganft 
conduct  towards  these  trustees.  But  I  rather  Incline  tooxcis 
with  Lord  Ivory.  I  am  clear  for  giving  effect  to  these  dec 
•ions  of  Roiiertson  and  Router,  so  tar  as  they  will  reach.  Bsa 
I  think  there  are  specialties  in  this  case  which  did  no  " 
occur.  This  case  is  totally  different  from  either  of  these  cm 
Here  the  trustees  had  power  to  name  the  reclaimer  factor,  vrr 
power  to  uplift  profits  and  rents.  I  would  incline  to  remit  f- 
the  auditor  to  bear  parties  on  the  amount  of  coromisakin. 

/■ord  Ivory. — I  cannot  go  into  the  question  of  cnmmkix 
I  hold  that  point  to  have  been  well  decided.  The  rtm:l  1 
proposed  was,  holding  the  commission  as  fixed,  the  audit  r 
should  tax  the  judicial  charges  to  ascertain  how  bi  these  vr 
reasonable  and  beneficial  to  the  estate. 

Lord  Cuntnghama. — I  have  no  objection  to  that'eonrse, 

Ijord  Fullcrton  absent. 

The  Court  pronounced  the  following  interlocutor:— 
"  Refuse  the  note,  and  adhere  to  the  interlocutor  of  the  LH 
Ordinary,  with  this  explanation — in  so  far  as  the  tame  "Fid 
that  Mr.  Walter  is  not  entitled  to  make  charges  h  Iaw«?:i 
against  the  trust-estate,  for  his  own  profit  or  emolumezt  :s 
respect  of  trouble  in  the  general  management  of  the  i.-jt 
affairs,  and  to  that  extent  and  effect  sustains  the  fort  of  t.- 
nbjectlons  stated  for  Alexander  M-Comle  and  others,  and  SJ 
David  Chalmers  and  others," — that  the  said  finding  rsadtend 
to  on  the  footing^and  assumption  that  the  same  is  not  t:  ;* 
understood  as  extending  to,  or  affecting  any  question  bet"i'' 
tbe  parties  as  to  the  right  of  the  said  Thomas  Walker,  id 
David  Borrie  bis  co-trustee,  to  claim  tbe  expense*  incurred  ie 
their  joint  names,  and  for  their  joint  behoof,  connected  >iU 
tbe  judicial  proceedings  under  dispute; — and  sire  in  soar  u 
the  said  interlocutor  "  Quoad  ultra  repels  tbe  first  of  tbe  oti-c 
tlons  for  these  parties,"  and  ''appomtatheeauattobeeurolW 
with  a  view  to  applying  these  findings  to  the  slate  of  the  sfr 
ci.tiri  ts,"— that  it  is  to  be  understood,  that  the  interlocutor » 
and  is  intended  to  reserve  to  the  Lord  Ordinary  (uat* '«#»/  » 
consider  and  dispose  of  the  said  question  as  to  tbe  judicial 'i 
penses  incurred  by  the  trustees;  and,  with  tfsMS grJairati** 
remit  the  cause  back  to  tbe  Lord  Ordinary  to  bt  dxsrxKrfl  '■' 
and  exhausted  by  him  as  regards  tbe  said  qaesuon,  as  weE  » 
all  other  questions,  If  any,  between  the  patties;  reservinrk* 
i/tric  all  questions  of  expenses." 

rorrfOreSnnry,  Colonsay.— Jet  Nes*esirJcesUs>>a;  WiEka 
Miller,  B.SC.  Agnt—Alt.  Lord  Adv.  (Andersm),  Bocbas-i 
Fatten;  John  Culler,  and  Walker  and  Melville,  W.&  A/aU- 
L.  Cbrk— (F.H.) 
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IX  THE  COURT  OF  SESSION,  Ac. 


Gth  March  1852. 

FjBH  Div  ision. 

Ho.  185.— William  Baibd,  Pursuer,  v.  Robert  C.  C. 
Graham,  Defender. 

Muter md  Servant — Culpa— Liability — A  teroantwas instructed 
bfhisssastertotakea  horse  to  a  fair  fifty  miles  off,  for  sale.  On 
liiitoj  Id  the  place  of  tale,  the  tereant  put  the  horse  in  the  par- 
ntfi  liable  far  a  night t  bilging.  The  iortewas  ill  of  giant/erg, 
tml communicated  the  disease  to  the  pursuer  t  hones  in  thesame  stable, 
by  a  hid  again  it  was  communicated  to  other  cattle,  in  consequence 
if  which  both  horses  and  cattle  were  destroyed.  lit  an  action 
ojai'mf  the  master,  to  make  good  the  damage  thus  occasioned—  Held 
ujheiesi  to  oner  and  prove  thai  the  servant  ineio  that  the  horse 
mukr  his  charge  was  afferted  with  the  disease,  and  that  it  was 
•or  secei'ary  to  prove  knowlcdt/e  against  the  matter. 

This  was  an  action  to  recover  payment  of  the  value  of 
rattle  belonging  to  the  pursuer,  which  had  been  destroyed 
in  the  following  circumstances. 

The  defender  instructed  his  servant  to  take  a  horse  to 
Balloon  fair,  fifty  miles  off,  for  sale.  On  his  way  to 
Balloch,  the  servant  stopped  at  (iallingad,  a  farm  belong- 
ing to  the  defender,  and  which  was  then  occupied  by  the 
pursuer  as  tenant.  The  servant  asked  and  obtained  a 
night's  lodging  for  himself  and  the  horse. 

At  that  time,  the  defender's  horse  was  ill  of  "  glan- 
ders," and  it  was  averred  that  that  disease  was  thus  com- 
municated to  horses  belonging  to  the  pursuer  in  the  same 
stable,  and  that  it  also  spread  to  other  cattle  belonging  to 
lira.  The  horses  and  cattle  were  subsequently  destroyed. 

The  pursuer's  claim  was  stated  in  an  issue,  under 
which  knowledge  of  tho  disease  in  the  defender's  horse 
■as  alternatively  averred  against  the  defender  and  his 
servant;  and  the  question  was,  whether  the  servant's 
knowledge  was  alone  sufficient  to  infer  liability  against 
I  he  master. 

The  Lord  Ordiuary  pronounced  the  following  interlo- 
eator: — 

"  Finds  ttact  it  in  essential  to  the  relevancy  of  the  claim  for 
sadi  damage,  tl'at  the  pursuer  undertake  to  establish  know- 
Mse,  on  lite  part  of  the  defender  personally,  that  the  horse 
put  liy  hla  servant  into  the  pursuer's  stable,  at  the  time  and 
in  the  ci  re  urn  stances  lilielled,  was  affected  with  the  disease 
rilled 'gUnders;'  and  that  although  pucli  knowledge  la  averred 
in  the  record,  the  issue  proposed  by  the  pursuer  is  so  expressed 
M  to  exclude  necessity  of  proof  that  the  defender  personally 
<Hd  know  of  the  horse  being  diseased  :  Therefore,  disallows 
'ft  issue  proposed  by  the  purtmer. 

"AW.— The  case  of  Connoly  v.  Robertson,  25th  February 
1851,  was  referred  to  by  both  parties.  It  appears  to  the  Lord 
Ordinary,  that  knowledge  of  the  diseased  state  of  the  horse 
**  in  that  case  recognized  on  all  hands  to  be  essential  to 
the  relevancy  of  the  claim  for  loss  and  damage  there  advanced. 
The  immediate  matter  before  the  Court  regarded  the  extent 
to  which  the  claim  for  reparation  waa  competent ;  but  the 
ground  of  liability  plainly  was,  according  to  the  allegations 
■hicb  the  claimant  undertook  to  prove,  the  defender's  culpa, 
"hen  possessed  of  knowledge  of  the  diseased  state  of  the  horse, 
in  permitting  it  to  come  into  contact  with  olhor  animals  so  as 
Jo  iafcet  them.  Now,  holding  this  to  be  a  sound  view  of  the 
legal  principle  applicable  to  such  a  case,  it  la  not  sufficient 
merely  to  prove  that  a  servant  who  had  charge  of  tbe  horse 
knew  of  the  disease,  so  as  to  implicate  the  master — a  concessit 
unacquainted  with  that  essential  fact — in  the  consequences  of 
the  horse  being  permitted  to  intermingle  with  other  animals, 
so  as  to  Infect  them  with  the  same  disease  by  which  the  da- 
™s*e  claimed  Is  alleged  to  have  been  suffered.  The  master  is 
responsible  for  whatever  loss  or  damage  may  ensue  from  tbe 
Dejjiiffrnt  acta  of  bis  servant  while  engaged  in  the  matter  of 
hi"  employment,  and  doing  what  expressly  or  impliedly  is 
■ithin  the  authority  and  Instructions  of  his  master.  But  the 
master  f»  not  responsible  for  the  culpable  acts  of  his  servant, 
e Ten  although  these  may  be  done  by  him  when  engaged  in 
his  mutter's  service.      In  this  view,  it  appear*  to  the  Lord 


both  of  the  master  and  servant ,  but  the  issue  puts  tbe  mutter 
alternatively  ;  and,  if  allowed,  the  pursuer,  by  merely  proving 
that  the  servant  knew  of  the  horse  being  diseased,  would  be 
entitled  to  a  verdict,  although  the  master  possessed  uo  such 
knowledge.  The  Lord  Ordinary  considers  this  to  be  at  variance 
with  the  legal  principles  applicable  to  the  case." 

The  pursuer  reclaimed. 

Pi/per  for  reclaimer — If  there  waa  no  culpa  on  the  part 
of  any  one,  then  the  injury  done  to  the  pursuer's  horses 
was  a  mere  damnum  fatale,  for  which  no  one  is  answer- 
able. It  was  therefore  necessary  for  the  pursuer  to  aver 
culpa;  and  this  having  been  done,  the  pursuer  undertakes 
to  prove  the  averment.  Proof  is  offered  that  the  defen- 
der's servant  was  in  the  knowledge  of  the  disease  which 
affected  his  master's  horse  at  the  time  when  he  put  it 
into  the  stable  along  with  the  pursuer's  horses.  The 
case  referred  to  by  the  Lord  Ordinary  did  not  decide 
whether  the  master  was  liable  for  his  servant.  And  the 
question  here  is,  whether,  when  a  servant,  in  the  fulfil- 
ment of  a  duty  committed  to  him  by  his  master,  injures 
the  property  of  a  third  party,  the  master  is  not  liable  to 
that  third  party  for  the  damage  so  done. — Brown  v. 
M'Gregor,  Feb.  26, 1813 ;  Baird  v.  Hamilton,  July  4, 
1826,  4  6.  D.  790.  On  these  authorities,  the  Iiord 
Ordinary  is  mistaken  in  holding,  that  the  action  being 
alternatively  laid  on  the  servant's  knowledge  alone,  no 
liability  can  be  urged  against  the  master.  No  doubt, 
if  what  the  servant  did  was  a  wrong  altogether  discon- 
nected with  any  duty  committed  to  him  by  his  employer, 
no  liability  could  arise  against  the  latter.  But  if  there 
be  culpa  on  the  servant's  part  while  he  is  fulfilling  a  duty 
committed  to  him  by  his  master,  then  a  liability  arises. 

Patton  for  defender — We  are,  in  this  argument,  to 
deal  with  the  case  as  one  in  which  the  pursuer  does  not 
undertake  to  prove  knowledge  on  the  part  of  the  pro- 
prietor. It  certainly  would  be  a  very  hard  result  to  hold 
the  master  liable  for  that  which  he  did  not  know,  and 
could  not  foresee,  and  for  an  injury  against  which  ho 
could  not  provide.  Here,  as  must  be  assumed,  the  ser- 
vant wilfully  and  knowingly  puts  a  diseased  horse  among 
horses  not  diseased.  That  is  not  an  act  in  the  usual 
course  of  a  servant's  duty.  The  master  desired  his  ser- 
vant to  take  his  horse  to  the  fair.  If  the  servant  knew 
the  horse  to  be  diseased,  and,  being  in  such  knowledge, 
puts  the  animal  among  horses  not  diseased,  he  does  a 
wrongful  act  for  which  the  master  is  not  responsible. — 
Croft  v.  Alison,  4  Barn,  and  Aid.  590.  In  no  case  is 
a  master  liable  for  the  tort  of  bis  servant  unless  he  has 
directed  the  act  to  be  done. — M 'Manns  v.  Orickett,  1 
East.  106.  Lamb  v.  Lady  Elizabeth  Palk,  0  Car.  and 
P.  629.  Dalrymple  v.  M'Gill,  Hume,  387.  Ltowood  v. 
Hathorn,  May  14,1817,F.O.;  affd.  H.  of  L.March  19, 
1821, 1  Shaw's  App.  20. 

Lord  Ouninghame. — I  think  that  in  this  case  tho  Lord  Ordi- 
nary has  taken  a  wrong  view  of  the  liability  of  the  master. 
Oartmore  had  a  horse  which  be  was  desirous  of  selling.  He 
denies  all  knowledge,  either  on  his  own  part,  or  on  the  part  of 
the  servant,  that  the  horse  had  a  disease  called  glandei*. 
Whether  the  owner  of  a  diseased  horse  is  liable  for  the  damage 
done  by  that  disease  caught  by  infection  from  his  horse,  when 
both  he  and  his  servant  are  ignorant  of  the  existence  of  tha 
disease,  is  a  question  on  which  I  am  not  called  to  give  my 
opinion.  By  the  terms  of  the  issue  before  us,  the  pursuer  un- 
dertakes to  shew  knowledge  on  the  part  either  of  the  master  or 
the  servant  lam  of  opinion,  that  if  such  knowledge  be  proved, 
cither  against  tbe  one  or  the  other,  then  the  master  Is  liable. 
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[Much  6, 


It  It  said  that  there  is  danger  Id  taking  this  rl«w,  lest  we 
expose  masters  to  too  great  an  extent  of  liability.  I  think  It 
would  be  mint  dangerous  indeed  If  any  other  view  prevailed. 
This  ii  a  far  clearer  case  for  the  master's  responsibility  than 
the  case  of  Brown.  A  master  sends  his  horse,  under  charge  of 
a  servant,  to  be  sold  at  a  fair  fifty  miles  oft  It  is  implied  in 
such  a  commission  that  the  servant  has  authority  to  procure 
a  night's  lodging  for  the  horse.  The  servant  accordingly  does 
so ;  and  in  the  knowledge,  as  we  must  here  assume,  that  the 
bone  Is  diseased,  be  puis  it  among  homes  which  are  not 
diseased.  On  whom  is  the  damage  thus  occasioned,  to  fall  1 
Is  it  on  the  poor  people  among  whose  hones  the  diseased 
horse  was  put  f  b  it  not  rather  on  the  master,  whose  mis- 
fortune it  ii  to  have  a  diseased  horse,  and  an  unskilful,  negli- 
gent, or  culpable  servant  t  I  think  it  clear  that  the  latter  is 
toe  correct  view. 

Lord  Ivory. — I  am  of  the  same  opinion.  There  are  many 
cases  in  onr  own  books  to  justify  it,  without  having  recourse  to 
the  law  of  England.  But  there  is.  In  that  law,  plenty  of  autho- 
rity in  support  of  the  same  view.  In  the  Law  Uagasine,  vol. 
xxxiv.  (1646),  p.  228,  there  is  a  very  good  treatise  on  the  whole 
of  this  subject.  There  is  also  a  valuable  chapter  on  the  same 
matter  in  Sclwyn'a  Law  of  Nisi  Priiis,  p.  1106;— and  these  autho- 
rities are  clear,  that  in  tnoli  a  case  as  that  now  before  us,  the 
master  is  liable.  But  we  need  go  no  farther  than  Shaw's  Digest, 
at  p.1166.  There  are  innumerable  cases  to  the  same  effect.  In 
Liu  wood's  case,  the  servant  was  cutting  down  trees  against  his 
master's  orders ;  and  Dalrymple'a  case  seems  to  have  been  just 
such  another  as  that  of  Linwood,  in  which  the  party  was  acting 
beyond  the  proper  fonctions  of  a  servant.  But  here  the  servant 
was  on  bis  master's  errand.  He  was  ordered  to  take  the  horse 
to  the  fair.  It  was  quite  necessary,  In  tbe  due  fulfilment  of 
that  errand,  that  the  horse  should  have  a  lodging  for  the  night. 
Does  not  that  connect  the  servant's  act  with  the  master's  au- 
thority, In  such  a  manner  as  to  Infer  liability  against  the  mas- 
ter for  negligence  by  the  servant  In  doing  the  thing  committed 
to  hint  f  If  the  master  was  not  morally  answerable,  can  it  be 
Haiti  that  he  was  not  dmlittr  answerable  I  In  all  the  cases  in 
which  the  servant  has  been  held  exclusively  answerable,  there 
waa  a  total  separation  between  the  servant's  act  and  the  mas- 
ter's authority.     There  Is  no  such  separation  possible  here. 

There  are  frequently  cases  on  this  branch  of  tbe  law  which 
are  attended  with  much  difficulty.  I  remember  a  case  which 
was  laid  before  our  lata  friend  Mr.  Jameson  as  arbiter.  Tbe 
servant  of  a  lady  residing  iu  a  cottage  In  the  country,  thought 
proper  to  dear  her  kitchen  chimney  by  sending  up  lighted 
straw.  The  cottage  was  burnt  to  the  ground,  and  the  question 
was,  whether  the  mistress  of  the  servant  was  liable  to  the  land- 
lord for  the  destruction  of  bis  property.  The  distinction  taken 
by  Ur.  Jameson  was  this— If  the  servant  had  accidentally  set 
the  chimney  on  fire  by  letting  some  of  the  dripping  (all  upon 
the  lighted  coals,  she  would  then  have  been  within  her  proper 
employment  as  cook,  and  so  her  mistress  would  have  been  held 
liable.  Bat  as  she  could  not  be  held  to  have  been  hired  for 
the  purpose  of  sweeping  her  mistress' chimney,  she  was  beyond 
the  limits  of  her  functions,  and  therefore  the  mistress  was  held 
not  liable. 

LordJuttta-OtneraL — I  am  also  under  the  necessity  of  differ- 
ing from  the  Lord  Ordinary ;  and  I  agree  with  your  Lordships 
in  thinking,  that  a  relevant  case  has  been  averred  against  tbe 
master,  upon  tbe  servant's  knowledge.  This  gentleman  bat 
a  horse  to  send  to  Balloch  for  sale.  In  these  circumstances,  It 
was  hni  mm  i  j  that  the  home  should  have  a  night's  lodging. 
The  horse  was  then  diseased.  It  Is  averred  that  that  fact  was 
known  to  the  servant.  If  that  be  not  made  out,  then  tbe  pur- 
suer has  no  case.  But  if  It  be  made  out,  is  the  master,  or  is 
he  not,  liable  for  his  servant  I    That  Is  the  wbole  question. 

How,  seeing  that  It  was  necessarily  Implied  in  tbe  servant's 
commission,  that  he  mnst  halt  on  the  road,  I  think  it  clear 
that  what  this  man  did  was  done  in  the  performance  of  his 
doty.  He  is  not  charred  with  doing  it  on  purpose.  Ha  acted 
In  the  fulfilment  of  what  he  deemed  his  duty.    It  was  m  tbe 


lng  With  yonr  Lordships, 

The  Court  recalled  the  interlocutor,  and  found  the 
pursuer's  averments  relevant  to  go  to  trial. 

Lort  Ordinary,  Cowan.— Act.  Pyperj  Alex.  Hamilton,  W.8. 
Ag^th-AU.  Patlon,  P.  Wilson  ;  A.  and  A.  Campbell,  W.B. 
AgenU.— W.  Cfar*.— (F.H.) 
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No.  186. — William   Baku,  Pursuer,  v.  Robkbt  C.  C. 

Graham,  Defender. 

written  man  for  term  yari  ;  and,  on  1'ti  expiry,  ie  (MbiitJiu 
poaeubytaeU  retoealion.  He  aremd  thai ,  after  expiry  »j fAt  «* 
Bve,te*atdtprivtdofthepoimmonofW<ieretofmuQr-l'md;  Irt 
U  appeared  that  hi  kad  poae—ed 'for  fiveytart  afterwardt,  paying  ;J» 
same  rear,  icilAout  diminution,  and  icilhcmt  protttt  ■  Held  tiel  all 
claim  ef  dmma^ for  tkt^gtddeprivationKto  barred  by  stqiBtitBia. 

This  was  an  action  to  recover  damages  for  an  alleged 
deprivation  of  40  acres  of  moor-land,  being  part  of  the 
farm  of  Gallingad,  let  by  the  defender  to  the  pursuer. 

The  pursuer  entered  into  possession  of  the  farm  at 
Whitsunday  1839,  upon  a  written  agreement,  which  ex- 
pired at  Whitsunday  1S44>.  He  continued  to  possess  by 
tacit  relocation. 

He  averred  that,  in  the  course  of  the  first  year  after 
the  expiry  of  the  missive,  he  was  deprived  of  the  posses- 
sion of  40  acrea  of  moor-land  belonging  to  the  farm,  by 
the  act  of  Mr.  James  Ewing  of  Levenside,  who  claimed 
it  as  his  property;  and  that,  during  the  five  years 
following  Whitsunday  1846,  he  had  been  deprived  of 
part  of  the  subject  let.  He  did  not  deny  that  he  con- 
tinued to  pay  the  same  rent  as  before  until  he  foil  into 
arrear,  and  sequestration  was  used  against  him. 

The  pursuer  proposed  an  issue  to  recover  damage  for 
the  alleged  deprivation. 

The  Lord  Ordinary  pronounced  tbe  following  interlo- 
cutor: — 

"  Finds  that  there  are  facts  averred  relevant  and  Buffiaeat 
to  permit  of  an  Issue  being  taken  by  the  pursuer ;  but  Iu  re- 
spect that  parties  do  not  agree  as  to  tbe  terms  In  which  the 
Issue  for  the  trial  of  this  part  of  the  cause  should  be  adjusted, 
reports  the  matter  to  the  Lords  ef  tbe  First  Division. 

"  Note. — As  proposed  by  the  pursuer,  the  issue  apneas*  to  the 
Lord  Ordinary  to  be  erroneously  expressed,  and  he  suggested 
an  alteration  on  Its  terms  which  seemed  to  him  fitted  to  try  lbs 
questions  of  fact  on  which  the  parties  are  at  Issue  In  the  record. 
The  defender,  however,  maintains  that  there  is  no  rclevancj  al 
all  in  the  case  stated  by  the  pursuer  on  record,  so  as  to  permit 
of  his  taking  an  issue  to  any  effect.  The  Lord  Ordinary  can- 
not take  this  view  ;  and  as  parties  are  at  variance  with  regard 
to  the  terms  of  the  Issue,  he  has  pronounced  the  preceding 
Interlocutor  repelling  the  general  plea  of  irrelevancy,  and  lut- 
ing the  terms  of  the  Issue  for  adjustment  by  the  Inner-Hone, 
In  terms  of  the  statute.  The  defender's  own  averments  in  ths 
record  imply,  as  the  Lord  Ordinary  thinks,  that,  but  for  lb* 
special  defence  pleaded — i.  a  that  the  deprivation  of  tbe  tuiiii 
ground,  In  consequence  of  which  the  damages  are  claimed, 
arose,  not  from  wrongous  failure  on  his  (the  defender's)  part  to 
Implement  his  obligation  in  the  premises,  but  truly  from  the 
fault  and  negligence  of  the  pursuer  himself— there  is  in  tbe 
record  sufficient  matter  averred  relevantly  to  support,  if 
proved,  the  pursuer's  claim  for  loss  and  damage." 

The  defender  reclaimed. 

Potto*  for  reclaimer — There  is  no  relevancy  in  the 
case  stated  against  the  defender.  The  pursuer  entered 
as  tenant  of  the  farm  at  Whitsunday  1839.  He  pos- 
sessed under  a  missive  for  seven  years,  and  continued  to 
possess  by  tacit  relocation  for  five  years  after  tbe  expiry 
of  the  missive.  It  waa  in  1846  that  the  alleged  depri- 
vation is  said  to  have  taken  place,  and  yet  he  admittedly 
went  on  paying  the  same  rent  from  year  to  year  without 
any  protest.  From  year  to  year  this  party  voluntarily 
renews  his  contract  of  lease.  It  is  only  when  the  defen- 
der finds  himself  under  the  necessity  of  using  diligence 
against  him,  that  he  comes  forward  with  this  cLuui. 
Considering  that,  at  the  expiry  of  the  missive,  the  only 
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title  of  possession  in  the  pursuer  was  tacit  relocation ; 
that  (he  contract,  was  renewed  on  the  same  terms  not- 
withstanding the  alleged  deprivation  ;  and  that  until  the 
tenant  fell  into  arrear,  the  rent  was  yearly  paid  without 
diminution  and  protest ; — it  would  sorely  be  a  strong 
thing  to  say  that  any  chum  of  damages  arises. — Butter 
v.  Loch,  Jan.  28, 1830 ;  Stewart  v.  Wand,  Feb.  1, 1838. 

Pyper  for  pursuer — The  statement  is,  that  there  was 
■  written  lease  for  seven  years  of  the  whole  farm  of  Gal- 
lingad,  at  a  rent  of  £'32  :  10s.  The  tenant  was  bound 
to  pay  that  rent  during  the  currency  of  the  lease.  There 
is  do  averment  by  the  defender  of  any  new  bargain. 
The  tacit  relocation  applies  to  the  whole  subject  as  it 
originally  stood.  As  to  the  first  year  after  the  expiry 
of  the  missive,  there  can  be  no  doubt  that  this  was  the 
tan.  There  never  was  any  new  agreement.  From  be- 
ginning to  end  of  his  tenancy,  the  pursuer  possessed  on 
a  contract  entitling  him  to  the  whole  farm,  at'  a  rent  of 
^92 ;  10a.  Now,  if  the  pursuer  do  not  get  possession 
of  the  whole  farm,  is  he  not  entitled  to  an  abatement  of 
rent  ?  He  has  fulfilled  his  part  of  the  agreement,  and 
b  therefore  entitled  to  sue  the  defender  for  implement 
of  his.  There  is  nothing  in  the  cases  referred  to  incon- 
sistent with  this  plea. 

Lord  Juttiee  General — I  am  not  for  allowing  a  part;  to  get 
into  the  Jnry  Court  upon  such  a  case  as  thin.  It  would  be  a 
mat  extraordinary  proceeding  to  alio*  him  to  do  no,  alter  be 
nu  pcesened  and  paid  rent  for  this  farm  during  so  many 
fairs,  without  complaint. 

Lord  Cuninghanu. — I  agree  with  your  Lordship  in  thinking 
there  should  be  no  Issue  at  all  This  case  la  stronger  than  any 
which  has  been  quoted. 

Lord  /wry. — I  am  entirely  of  the  same  opinion.  I  ahould 
like  to  have  seen  what  form  of  issue  the  Lord  Ordinary  pro- 
powd  to  send  to  the  Jury.  The  pursuer  complains  that  he  has 
been  ousted  of  the  possession  of  40  acres  of  moor.  But  he 
take*  no  protest.  Be  enters  into  a  new  contract,  accepts  the 
firm  with  a  limited  possession,  and  continues  to  pay  rent  aa 
before.  This  is  a  clear  case  of  acquiescence,  implying  a  dis- 
charge of  the  claim  now  insisted  in.  Besides,  be  should  have 
defended  his  own  possession,  and  had  a  good  title  to  do  so. 
[the  says  he  could  not,  because  his  lease  was  then  at  an  end, 
wast  becomes  of  his  plea  of  tacit  relocation  f 
Eecal,  and  disallow  issue. 

lord  Ordinary,  Cowan.— Act.  Pyper  ;  Alex.  Hamilton,  W.S. 
Aft*.— Ait.  Paiton,  T.  Wilson;  A.  and  A.  Campbell,  W.S. 
ifssta-W.  CawA— (F.H.) 

6th  March  1852. 

Skxikd  Division. 
No.  187. — Sir  Jons  Hall  of  Bunglaes,  Pursuer,  v. 
Wit.u  am  Whillis  and  others,  Defender*. 
Eipeuses — Honorarium — Circtmutaneee  in  which  a  fit  to  senior 
pjtatwj, /or  rental  of  dtftncti,  alloaed  j  and  Iht  apentes  of  copy- 
ing pieadingi  in  a  reUUiee  proem  in  iht  Inferior  Court,  tent  01 
a  Manorial  to  eounetl  in  She  Court  iff  Sudan,  ditulloved. 
See  ante,  p.  154. 

The  Court,  on  15th  January  1852,  assoilzied  with 
expenses. 

The  pursuer  objected  to  a  charge  for  a  fee  to  senior 
counsel,  for  revise!  of  the  defences. 

Wooi  for  defenders — This  was  the  only  fee  to  senior 
counsel  throughout  the  preparation  of  the  record,  the 
levisal  of  the  defences  having  rendered  any  further  assis- 
tance from  senior  counsel,  up  to  closing  the  record,  un- 


Sheriff  Court,  which  had  been  advocated,  and  conjoined 
with  the  present  action  of  declarator. 

The  defenders,  in  addition  to  a  short  memorial,  had 
furnished  counsel  with  a  copy  of  the  minutes  of  debate 
in  the  Inferior  Court. 

The  auditor  allowed  the  charge  for  the  memorial,  and 
for  copying  the  Inferior  Court  pleadings. 

The  pursuer  objected — This  was  not  a  charge  for  a 
memorial,  but  for  furnishing  counsel  with  copies  of  the 
Inferior  Court  argument,  which  was  clearly  inadmissible. 

Wood — The  Inferior  Court  pleadings  were  sent  to 
counsel  by  way  of  memorial,  and  the  best  memorial  they 
could  have, — the  papers  having  been  drawn  by  counsel, 
and  containing  a  full  statement  of  the  argument  and 
authorities. 

Charge  disallowed. 

Lord  Ordinary,  Wood. — A ct.  IngKs,  Ross ;  Tods  and  Romanes, 
W.S.  Agent:— Alt.  Dean  of  Faculty  (Anderson),  Wood ;  Bang 
and  Adam,  S.S.C.  Agent*.— K  Clerk.— (W.Q.T.) 

Gib.  March  1852. 

BsttOKP  Drvisrow. 

No.  188. — Andrew  Sceales,  Pursuer,  v.  Alexander 

G  ha  uah  Wiohtox,  Defender, 

Discharge — Agreement — Transaction — Construction — A  mer. 

cantile  firm  of  (wo  brothtr*  bream*  intokent.     The  fattier  bang 

a  atdiloT  of  the  firm,  an  arrangement  ma*  entered  into  by  ichich 

the  bankrupt  ettate  koi  mad*  over  to  the  creditorj, — and  the  father, 

on  the  an*  hand,  relieved  the  ettat*  of  the  debt  due  to  him, — and 

Iht  other  creditor*,  on  the  other  hand,  look  the  ctUte  in  fuli  of 

their  dam*,  and  ditcharged  the  intolvenU  altogether.     Term*  iff 

died  under  which — Held,  that  iht  father  had  rtiieved  the  individual 

member*,  a*  veil  a*  the  firm,  of  lias  debt  due  to  him;  and  that  m 

el/rim  lubteauentlu  atad*  in  hit  right,  for  the  debt  due  by  the  firm, 

agedntt  the  individual  partner*,  was  thereby  excluded. 

The  firm  of  John  and  Andrew  Sceales,  consisting  of 
two  brothers  of  those  names,  obtained  a  cash-credit  with 
the  Bank  of  Scotland  for  £700,  the  cautioners  being, 
the  late  John  Sceales  senior,  the  father,  and  Robert 
Cleghorn,  the  cousin,  of  the  principals. 

The  firm  drew  out  the  full  amount  of  the  credit,  and 
became  insolvent,  the  father,  John  Sceales  senior,  being, 
in  addition  to  his  claim  of  relief,  a  creditor  to  the  extent 
of  .£200  or  thereby. 

In  these  circumstances,  an  arrangement  was  entered 
into,  by  which,  in  place  of  obtaining  a  sequestration,  a 
list  of  creditors  was  made  up,  and  Mr.  Robert  Low 
having  been  selected  to  act  as  their  trustee,  the  insol- 
vents, on  19th  May  1836,  executed  a  trust-deed  in  his 
favour. 

The  deed  bore,  that  John  and  Andrew  Sceales,  as  a 
company  and  as  individuals,  conveyed  to  Robert  Watt 
the  whole  means  and  estate  belonging  to  them  as  a  com- 
pany.   And  it  proceeded — 

"  And  we,  the  said  John  Scealea  and  Bobert  Cleghorn,  hereby 
bind  and  oblige  ourselves,  our  heirs,  executors  and  successors, 
to  dee  and  relieve  the  means  and  estate  above  conveyed, 
the  aforesaid  debt  of  £700  due  to  the  Bank  of  Scotland  aa 
aforesaid,  and  that  neither  the  bank,  ourselves,  nor  any  other 
person,  shall  rank  on  or  burden  the  said  means  and  estate  with 
any  part  thereof;  and  I,  the  Bald  John  Sceales, 


Charge  allowed. 
The  litigation,  had  ocmuueBeed  with  proceedings  in  the 


rank  or  claim  for  any  debt  due  by  the  said  John  and  Andrew 
Sceales  against  the  said  trust  funds  or  estate  j  and  if  the  said 
bank,  or  any  one  on  their  behalf,  do  on  the  contrary,  then  we, 
the  said  John  Sceales  and  Robert  Cleghorn,  bind  and  oblige 
ourselves,  our  heirs,  executors  and  successors,  to  free  and  re. 
lfeve  the  said  trust-estate  therefrom,  and  to  pay  the  same  our. 
selves ;  but  declaring  that  these  presents  are  granted  by  us. 
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the  naiJ  John  and  Andre*  Soeales,  as  aforesaid,  and  John 
Sceales  and  Robert  Cleghorn,  with  and  under  the  stipulations, 
conditions,  provisions  and  declarations,  nud  to  the  ends  and 
purposes  following : — vis.  Prima,  it  is  hereby  expressly  provided 
and  declared,  In  respect  of  ths  aaid  John  Sceales  and  Robert 
Cleghorn  baring  freed  and  relieved  the  said  trust-estate  and 
effects  above  conveyed  of  the  burden  of  the  aforesaid  respective 
debut  of  £700  and  £200  and  upwards,  that  the  said  whole  other 
creditors  of  the  said  John  and  Andrew  Sceales  shall  be  bound 
and  obliged  to  take,  receive,  and  accept  of  said  means  and 
estate  before  conveyed,  in  full  and  Complete  satisfaction  of  their 
respective  claims,  and  shall,  by  arcedina;  hereto,  authorise  and 
empower  the  said  Robert  Watt,  or  other  triulee  foresaid,  to 
exouer,  acquit,  and  simpliciter  discharge  the  said  John  and 
Andrew  Beetles,  of  the  same,  so  that  the  said  John  and  Andrew 
Sccales  may  be  ex  one  red  and  acquitted  and  discharged  of  the 
respective  debts  and  obligations  due  anil  incumbent  on  them  at 
the  date  hereof,  contained  in  the  said  list  and  stale  as  docqneted 
and  signed  as  aforesaid,  as  fully  and  freely  in  all  respects  as  if 
the  same  had  been  Instantly  paid  or  never  been  contracted,  and 
that  the  said  Robert  Watt,  or  other  trustee  aforesaid,  shall  be 
bound  to  grant  to  the  said  John  and  Andrew  Sceales  such  dis- 
charge accordingly ;  and  further,  the  said  whole  other  credi- 
tors before  referred  to  shall  be  bound  and  obliged  to  subscribe 
a  deed  of  accession  relative  hereto,  binding  themselves  to  the 
above  effect  (juarta,  It  is  further  provided  and  declared,  that 
these  presents  are  granted  for  and  to  the  special  end  and  effect, 
that  the  said  Boliert  Watt,  or  other  trustee  foresaid,  may  apply 
the  means  and  estate  above  conveyed,  or  the  proceeds  thereof, 
in  payment  of  the  whole  debts  due  by  us  the  said  John  and 
Andrew  Sccales,  aa  aforesaid,  to  our  several  creditors  enume- 
rated in  the  said  lint  and  utate  docqueted  and  signed  as  afore- 
said, (always  excepting  the  afuresaid  debts  of  £700  due  to  the 
Bank  of  Scotland,  and  £200  and  upwards  due  to  the  said  John 
Sceales) ;  and  after  deduction  and  payment  of  the  debts  of  us 
the  said  John  and  Andruw  Sceales,  that,  the  said  trustee  shall 
make  payment  to  ns  the  said  John  and  Andrew  Sceales,  our 
heirs  and  assignees,  of  the  residue  of  our  said  funds,  if  any 
■hall  remain,  and  shall  reconvey  to  us  and  our  foresaids  the 
remainder  of  our  means  and  estate,  in  case  any  part  thereof 
■hail  remain  unsold." 

The  creditors  other  than  Sceales  and  Cleghorn  having 
executed  a  deed  of  accession  to  the  trust,  Low  realised 
the  estate,  and  distributed  it  among  them,  and  they  dis- 
charged the  insolvents,  in  terms  of  the  trust-deed. 

Thereafter,  John  Sceales  senior  having  become  bank- 
rupt, the  defender,  as  trustee  in  his  sequestration, 
raised  an  action  against  John  Sceales  junior  and  Andrew 
Sceales,  as  representing  the  firm  of  John  and  Andrew 
Sceales,  for  payment  of  the  £200  advanced  by  their 
lather  to  the  firm,  and  also  for  payment  of  the  share  of 
the  £700  paid  by  him  to  the  Bank  of  Scotland  in  relief 
of  their  bond  of  cash-credit. 

Decree  was  pronounced  in  absence  on  5th  March  1644. 

The  present  was  an  action  of  reduction  of  this  decree, 
at  the  instance  of  Andrew  Sceales,  his  brother  having 
died,  for  the  following  reasons : — 

"  Prima,  The  said  decree  Is  disconform  to  the  warrants  upon 
which  the  same  proceeded,  and  is  not  subscribed  or  authenti- 
cated. Steundo,  'I'be  same  was  obtained  against  the  pursuer 
in  absence.  Tata,  The  said  defender's  claim  was  totallv 
groundless,  because  the  said  sums,  so  far  as  advanced  by  the 
pursuer's  father,"  were  truly  donations,  and  the  sums  paid  to 
the  bank  in  relief  of  the  cash-credit,  were  paid,  not  by  the  late 
John  Sceales  senior,  hnt  by  his  sisters." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"Finds  that  in  the  year  1834  the  firm  of  John  and  Andrew 
Sceales  obtained  a  cash-credit  with  the  Bank  of  Scot  lend  at 
Leiili,  to  the  extent  ot  £100.  in  which  bond  their  father,  the 
late  John  Sees  Its  sen  i  iff,  and  Robert  Cleghorn,  were  cautioners  : 
Finds  that  In  the  yesr  183B,  the  said  firm  having  become  insol- 
vent, after  having  drawn  out  the  full  amount  of  the  said  credit. 
It  was  arranged  that  the  whole  estate  of  the  firm  should  be 
giren  over  to  tbvir  creditors  under  s  private  trust,  in  place  of 


i ;  that  Messrs.  John  Sceales  senior,  slid  Ruber! 
Clegliom,  should  withdraw  from  the  ranking  as  continent 
creditors  on  the  ssid  bond,  which  remained  due  to  the  bur. ; 
BT.d  also,  that  the  said  John  Sceales  senior  should  not  tins  on 
the  estate  in  respect  of  another  claim  of  XSOO,  for  money  id. 
vsneed  to  his  sons :  Finds  that,  accordingly,  on  19th  Sin 
1 836,  a  trust-deed  was  granted  in  favour  of  Robert  Watt,  em- 
bodying the  said  arrangement,  and  that  the  whole  assets  of  the 
company  were  made  over  to  the  creditors  of  that  company, 
whose  claims  amounted  to  £725 :  5*. ;  and  that  the  cumm  nf 
the  said  John  Sceales  senior,  and  Hubert  Cleghorn,  enuubtiai 
to  £900.  were  entered  separately  in  the  lint  of  creditors  ippenJ- 
ed  to  the  trust-deed ;  and  it  is  not  disputed  that  the  ssid  clsinii 
were  validly  discharged  in  so  fsr  as  regarded  the  Said  compirvi 
estate :  Finds  that  by  the  said  trust-deed  the  said  John  ScesJn 
and  Robert  Cleghorn  bound  themselves  to  free  the  tnui-eMiw 
from  the  said  debts,  aod  to  pay  the  same  themselves  ;  si  id  lin- 
ing done  so,  that  the  whole  other  creditors  accepted  of  the 
means  and  estate  conveyed,  in  full  and  complete  satisfaction  of 
their  respective  claims,  and  authorized  the  trustee '  to  enswt, 
acquit,  and  tiinpliciitr  discharge  the  said  John  and  Andrew 
Sceales  of  the  same,  so  thst  the  said  John  and  Andrew  Scabs 
may  be  exonered  and  acquitted  and  discharged  of  the  reipet- 
Itvo  debts  and  obligations  due  and  incumbent  on  them  al  the 
date  hereof,  contained  in  the  said  list  and  state  as  docqneted 
and  signed  as  aforesaid,  at  fully  and  freely  in  all  respect*  si  if 
the  same  had  been  instantly  paid,  or  never  been  cuotnctwl; 
and  that  the  said  Robert  Watt,  or  other  trustee  aforesaid,  thill 
be  bound  to  grant  to  the  said  John  and  Andre*  Sceales  such 
discharge  accordingly  j  snd  further,  the  said  whole  other  crea- 
tors before  referred  to  shall  be  bound  and  obliged  to  mbtcrit* 
a  deed  of  accession  relative  hereto,  binding  themselves  to  tie 
above  effect:'  Finds  thst  the  ssid  debt  of  £700  due  tothebuk, 
and  £200  due  to  John  Sceales,  are  included  in  the  ukl  li>l; 
snd  finds  that  if  the  said  John  Sceales  bad  stipulated  furs  re- 
servation of  his  claims  against  any  separate  estate  which  hit 
sons  might  acquire,  it  docs  not  appear  that  the  other  creditun 
would  have  entered  into  the  transaction  :  Finds  that  it  the 
date  of  the  said  deed,  the  said  bond  to  the  Biuik  of  SoHlindh»l 
not  been  paid  up ;  but  finds  that  it  appears,  by  a  marking  » 
the  bond,  that  the  said  Robert  Cleg-horn  p:.id  the  sum  of  f  l» 
on  the  said  19th  of  May,  and  on  the  9th  of  October  1837  if 
further  sum  of  £215.  making  together  the  sum  of  X36S,  bdnf 
his  half  of  the  said  bond,  with  interest :  Finds  that  the  wi 
Robert  Cleghurn  never  made  any  claim  against  John  or  An- 
drew Sceales,  in  respect  of  the  ssid  payments,  nntil  anactM 
was  recently  instituted  :  Finds  that  on  the  30th  of  Hay  last. 
the  sum  of  £301  :4: 4  Is  credited  to  the  said  John  Scealei •»»•; 
but  finds  it  instructed  by  the  letter  from  the  agent  for  the  hint 
of  that  dute,  addressed  to  Miss  Elisabeth  Sceales,  sister  oftlw 
said  John  Sceales  senior,  that  the  said  sum  of  £301  :*  :4  »* 
advanced  and  p.iid  out  of  funds  which  belonged  to  the  ud 
Elizabeth  Sceales  :  Find*  that  Mary  Scealea  (wears,  in  bet 
examination  as  a  haver,  thst  this  sum  was  advanced  by  hef 
sister,  the  said  Elisabeth,  to  het  brother,  as  a  free  gift,  and  that 
there  is  no  evidence  to  shew  that  she  either  intended,  or  did  not 
Intend,  that  her  brotlier  should  keep  up  a  claim  against  err 
nephew's  private  estate  for  the  amount :  Finds  that  on  the  It 
of  April  1839,  it  farther  appears  that  the  said  John  Scesletsnim 
paid  up  tlie  balance  of  the  said  bond  due  by  him,  being  £11 : 
19  :  8,  and  also  £33  :  19  :  fi  of  interest,  amounting  together  to 
£«7  :  11  :  a,  which  sum  he  afterwards  appears  to  have  chirrHJ 
against  his  son  John,  who  succeeded  to  certain  sums  on  ths 
death  of  his  brother  Peter :  But,  under  all  the  circumstances. 
finds  that  the  trust-deed  is  so  expressed,  that  it  mast  is  It* 
operate  as  a  discharge  both  nf  the  advances  made  under  the  and 
bond  to  the  bsnk,and  of  the  said  advance  of  ££00,  and,  theref** 
that  the  decree  in  absence  must  beset  aside;  and  reduces,  de- 
cerns and  declares,  in  terms  of  the  libel :  Finds  the  purux* 
entitled  to  expenses. 

"At**.— The  Lord  Ordinary,  although,  with  great  dlflkali;. 
has  at  last  come  to  be  of  opinion,  that  the  trust-deed  openb* 
as  a  full  discharge.  The  circumstances  arising  from  the  boob 
of  Mr.  Sceales,  seemed  at  the  last  debate  to  have  been  eras- 
dered  by  both  parties  as  comparatively  unimportant.  Mo  *»M 
the  charge  against  John  of  the £67 :  II  :  S,  shews  that  the  (steer 
did  consider  that  be  had  a  claim  against  bis  son.  Bat,  anMstt 
such  near  relations,  a  claim  of  indemnification  for  loss  might  he 
considered  much  in  the  same  light  as  a  debt,  and  dealing  wiih 
ft  in  that  view  doe*  not  in  law  really  make  It  so.  The  fact  thst 
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Si  in  Elizabeth  Soeales  made  the  advance  of  £301  : 4  :  4,  also 
render!  it  more  improbable  that  any  claim  waa  intended  to  be. 
krpt  up  against  the  acqtdrtnda  of  Jubn  and  Andrew  Soeales  iu 
tiiioor  of  the  father.  Bat,  after  all,  the  case  must  be  determined 
un  the  construction  of  the  trust-deed.  The  obligation  under. 
taken  by  John  Sceales  senior  and  Robert  Cleghorn  to  pa;  the 
ilebt  themselves,  and  the  declaration  that  these  debts,  which 
wen  contaiti&l  ip  the  docqueted  lilt,  were  to  be  held  to  be  ilia- 
cbirged  as  fully  and  freely  aa  if  they  had  been  instantly  paid  or 
ww  contracted,  la  inconsistent  with  the  notion  of  their  re- 
maining valid  debts,  to  be  paid  out  of  the  private  eatatea  of 
Julm  and  Andrew  Sceales.  The  object  waa  to  keep  the  firm 
uitof  the  Qaaetie,  lor  which  purpose  there  waa  execution  ready; 
andif  an  entire  discharge  bad  not  been  agreed  to,  iu  all  proba- 
bility the  concurrence  of  the  creditora  to  the  prirate  trust  would 
not  h»a  been  obtained." 

The  defender  reclaimed,  and  pleaded — In  the  Outer 
House,  the  pursuer  had  pot  his  case  in  great  measure 
on  (be  grounds  set  forth  in  the  third  reason  of  reduction. 
These,  it  was  understood,  were  not  now  founded  on,  and 
uk  pies  was  simply,  that  the  decree  obtained  by  the  de- 
fender was  barred  by  the  transaction  of  1836.  It  seemed 
doubtful  if  that  plea  waa  within  the  summons.  Ad- 
milting  that  it  was,  the  sole  question  came  to  be,  what 
ns  the  construction  to  be  put  on  the  deed  of  trust. 
That  iu  the  only  document  to  which  the  Gonrt  could 
look  in  considering  the  effect  of  the  transaction  of  1836, 
fur  it  was  altogether  incompetent  for  either  party  to  re- 
fer to  letters  or  other  writs,  snoh  a  deed  being  in  exis- 
tence. Now,  the  transaction  as  embodied  in  that  deed 
Tss  amply  this  :  The  father  and  Clegborn  made  over 
<o  the  creditors  the  whole  company  estate,  the  creditors 
giving  up  all  claim  against  the  individuals, — while  they, 
'he  father  and  Clegborn,  gave  up  all  claim  against  the 
company,  and  taking  their  chance  of  eventually  getting 
seething  from  the  individuals,  Tbat  was  an  arrange- 
ment very  advantageous  for  the  creditors,  and  obviously 
"hat  was  intended  oy  the  trust-deed. 

The  pursuer  answered — The.  effect  of  the  transaction 
of  1936  was  clearly  to  discharge  the  insolvents  alto- 
gether of  any  claim  at  the  instance  of  their  father  and 
Cleghorn.  The  trust-deed,  on  a  fair  construction,  bore 
do  other  meaning.  The  letters  passing  between  the  par- 
ties, and  the  minutes  of  the  meeting  of  the  creditors,  if 
these  could  competently  be  referred  to,  corroborated  this 
new.  But  it  was  unnecessary  to  plead  on  these.  To 
have  reserved  to  the  defender's  author  the  claim  on  which 
his  decree  proceeded,  a  special  claim  of  reservation  would 
hive  been  requisite.  The  pursuer's  present  plea  was 
within  the  summons,  for  the  first  ground  of  reduction 
■as,  that  the  decree  was  disconform  to  the  warrants  on 
nhich  it  proceeded. 

1-ord  MtdvifA.—l  am  quite  satisfied  that  the  Lord  Ordinary 
has  come  to  a  correct  decision. 

J*rrf  Imtia  Citrk. — lam  quite  satisfied  also,  but  I  confine 
mrtelf  to  the  legal  effect  and  import  of  the  trust-deed,  and 
therefore  cannot  uphold  this  Interlocutor,  which  enters  Into 
"■any  point*,  on  soma  of  which  I  do  not  agree  with  the  Lord 
Ordinary,  and  others  which  T  think  are  incompetent  to 
proceed  upon.  The  father  here  bad  one  claim  against  the 
lirni,  which  he  shared  with  Cleghorn,  and  another  which  he 
'"id  or  himself.  Of  the  latter  the  amount  la  stated  not  to 
t»»e  been  ascertained.  The  former  waa  a  cash-credit  for 
' '00,  in  which  he  and  Cleghorn  were  cautioners,  the  whole 
umntiiit  or  which  was  drawn  out,  and  which  we  may  take  for 
granted  the  young  men  were  not  able  to  pay.  Now  we  moat 
'etncuiber,  that  In  a  case  of  this  kind,  one  great  object  of  rela- 
tive* coming  forward  to  give  assistance,  is  io  get  an  imme- 
diate discharge  for  the  parties  eniWrnsfcd.  But  if  the  017111. 
rfflift  of  these  parties  are  to  be  kept  in  view  by  the  relative*, 
1  bat  might  lead  the  creditors  to  suppose  tbat  there  was  a  great 


deal*" 

discharge,    fiow,  an  arangomeiit  was  entered  into  by  all  the 

Ces ;  and  the  question  in, — what  do  the  father  and  Cleg- 
agree  to  do  r  They  agree  to  free  the  company  of  tbelr 
claims  to  this  extent,  that  even  if  the  creditors  are  paid  in 
full,  they  are  not  to  reserve  their  claim  against  the  residue 
of  the  company  estate,  but  that  residue,  if  there  be  any,  is  to 
be  paid  over  to  the  individual  partners.  Now,  it  is  said  that 
an  express  reservation  of  tbelr  right  against  the  Individual 
partners  waa  not  requisite.  But  if,  after  liberating-  the  com- 
pany estate,  they  meant  to  claim  against  the  individuals,  I 
ask,  looking  to  the  terms  of  the  deed,  was  not  such  a  reserva- 
tion all  the  more  necessary.  I  never  saw  a  deed  in  which 
such  a  reservation  was  more  necessary.  As  it  stands,  I  must  hold 
that  the  individuals  weru  to  be  relieved  as  well  as  the  firm ;  and 
taking  the  terms  of  the  deed,  and  the  whole  cite um stances,  I 
think  the  decree  against  the  pursuer  must  be  reduced.  I 
have  only  to  add,  that  I  think  this  ground  of  reduction  is  un- 
doubtedly within  the  summons. 

Lord  Medicyn. — I  concur.  The  common  sense  meaning  of 
the  transaction  is  as  your  Lordship  haa  stated  it  1  do  not  say 
there  waa  any  express  discharge  of  the  individual  partners,  but 
it  is  impossible  to  look  at  the  transaction  without  seeing  tbat 
that  is  the  effect  of  it.  Who  were  the  parties  (—The  lather, 
the  couain,  and  the  two  son*.  It  was  plainly  of  the  greatest  Im- 
portance to  all,  tbat  the  young  men  should  not  bo  sequestrated. 
Accordingly,  these  relatives  withdraw  their  debt,  so  as  to 
allow  the  other  creditors  to  get  a  larger  dividend.  In  such  a 
transaction  between  such  parties.  It  would  be  very  difficult  to 
hold  tbat  there  was  any  reservation  of  the  right  to  proceed 
against  the  insolvents,  if  they  should  ever  get  into  good  cir- 
cumstances. I  think  the  clearest  words  of  reservation  would 
be  necessary.  I  go  merely  on  what  I  think  the  fair  meaning 
of  this  proceeding. 

Lord  Cockburn.—I  am  of  the  same  opinion ;  but  I  do  not  ad- 
here to  this  Interlocutor,  for  I  think  the  Lord  Ordinary  haa 
involved  the  matter  in  a  great  many  findings,  which  are  not 
necessary,  and  to  a  certain  extent  questionable.  The  simple 
question  is,  whether  the  decree  is  consistent  with  the  terms  of 
thti  discharge.  Now,  I  can  give  no  meaning  whatever  to  the 
words  of  this  deed,  without  taking  the  view  which  your  Lord- 
ship does,  and  lam  therefore  for  sustaining  the  result  to  which 
the  Lord  Ordinary's  interlocutor  comes,  without  sustaining  the 
findings  on  which  it  proceeds, — that  is,  I  am  for  finding  that 
the  decree  is  inconsistent  with  the  deed. 

Lord  Murray. — 1  agree.  I  think  nothing  but  the  clearest 
claim  of  reservation  would  have  preserved  the  tight  against 
the  Individual  partners. 

The  Court  pronounced  the  following  interlocutor: — 
'■  Recal  the  interlocutor  of  the  Lord  Ordinary  1  Find  that, 
in  the  year  1834.  the  firm  of  John  and  Andrew  tk-eales  obtained 
a  cash-credit  with  the  Bank  of  Scotland  at  Leiih  to  the  extent 
or  £ 700,  in  which  bund  their  father,  the  late  John  Bessie*  senior, 
and  Robert  Cleghorn,  were  cautioners  :  Find  that,  in  the  year 
1836,  tike  said  firm  having  become  insolvent  after  having  drawn 
out  the  full  amount  of  the  said  credit,  it  was  arranged  that  the 
whole  estate  of  the  firm  should  be  given  over  to  their  creditors 
under  a  private  trust,  in  place  of  a  sequestration,  the  creditors 
taking  the  said  estate  in  full  of  their  claims,  and  discharging 
their  debta  :  Find  thai,  by  the  trust-deed,  entered  into  of  date 
19th  March  1836,  the  said  John  Sceales  senior  and  Robert  Cleg- 
born, on  the  condition  of  the  creditors  granting  such  discharge, 
agree  to  free  and  relieve,  and  did  free  and  relieve,  the  mean*  and 
estate  of  the  said  firm  ut  John  and  Andrew  Sceales  of  the  said 
debt  due  to  the  bank,  and  to  pay  the  same  themselves ;  and 
the  said  John  Sceales  senior  did  also  agree  to  free  and  relieve, 
and  did  free  and  relieve,  the  means  and  estate  of  the  said  firm 
of  a  sum  stated  to  be  advances  by  him  to  the  said  Arm  to  the 
extent  of  £300,  but  the  amount  of  which  was  not  ascertained  or 
admitted  :  Fiud  that  both  the  claim*  of  the  said  John  Scealea 
senior  and  Robert  Cleghorn,  and  of  the  said  John  Scealea  senior 
individually,  were  claims  against  the  said  firm  for  and  on  account 
of  proper  company  debts  and  obligations:  Find  that,  in  re- 
spect thereof,  the  creditors  did  accept  the  means  and  estate  of 
the  said  Ann  in  full  of  their  debts,  and  did  exoner  and  discharge 
the  said  John  and  Andrea  Sceales  of  the  respective  debts  and 
obligations  incumbent  on  them  :  Find  that  it  is  not  averred 
that  the  said  John  and  Andrew  Sceales  had  Individually, at  the 
date  of  the  said  trust-deed,  any  mesns  and  eilste  other  than  tile 
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from  liability  for  their  existing  debu :  Find  that  tba  i 
Scealea  senior  and  the  Mid  Robert  Cleghotn  did  agree  that  an; 
surplus  of  the  means  and  estate  of  the  aaid  Arm,  after  payment 
of  the  debts  of  the  other  creditors,  ibould  be  conveyed  and 
handed  over  to  the  Mid  John  and  Andrew  Sceales  individually, 
as  their  own  proper  fund* :  Find  that  the  aaid  John  Scealea 
aenlor  and  the  said  Robert  Cleghoru  did  not  reserve  any  claim 
against  such  surplus,  if  any  did  exist,  toward!  payment  of  the 
several  dalra*  which  they  had  against  the  aaid  Arm  ;  Find  that, 
according  to  the  true  import  and  effect  of  the  said  trust-deed,  no 
claim  was  reserved  by  the  aaid  John  Scealea  senior  and  the  aaid 
Robert  Clegtiorn,  or  by  the  aaid  Jobs  Scealea  senior,  against  the 
aaid  John  and  Andrew  Scealea,  the  individual  member,  of  the 
aaid  Ann,  personally,  and  their  separate  means  and  estates,  and 
subsequent  aegmrendn,  and  that,  consistently  with  the  sound 
construction  of  the  taid  trust-deed,  no  such  claims  of  debt  did 
thereafter  subsist,  or  could  be  insisted  in,  against  the  aaid  John 
Scealea  and  Andrew  Boeeles,  and  their  separate  means  and 
effects,  until  payment  of  the  name  at  any  period  thereafter, 
however  remote :  Therefore,  find  the  claim  given  effect  to  by 
the  decree  in  absence  now  under  reduction,  is  excluded  by  the 
legal  effect  of  the  aaid  trust-deed :  Therefore,  of  new  redoes, 
decern  and  declare,  in  terms  of  the  libel ;  of  new  And  the  pur- 
suer entitled  to  expenses ;  and  allow  an  account,"  4c. 

Lord  Ordinary,  Robertson. — Act.  Sol.  Oen.  flnglis),  Molr; 
John  Murdoch,  9.8.C.  Agent.— AU.  Penney,  Paulson  ;  John 
Murray,  Junr.  S.8.C.  Agent.— T.  CJsrit-fW.G.T.) 

6A  March  1852. 

Bcooxd  Division. 

No.  189. — Alexander  Eowaxd,  Suspender,  v. 

Thobbtjkit  and  Trceman,  BeapondenU. 

Principal  and  Agent — Broker— Suspension — Bill  of  Exchange — 

A  party  tmploytd  a  broker  topurchate  iron.    The  broker  made  the 


and  liable  to  the  diligeruxof the  creditor*  of  the broker — Observed, 
That  for  either  of  Ihttt  eontingendet  the  employer  had  hit  appro- 
priate remedy  by  application  to  the  Sheriff  or  othertcite, — una  tut- 
putmt*  refuted. 

The  suspender  employed  the  respondents  to  purchase 
13,000  tons  of  pig-iron.  They  did  so,  and  paid  £650  of 
the  price  in  ready  money,  that  sum  having  been  handed 
to  them  by  the  suspender.  For  the  balance,  amounting 
to  upwards  of  £30,000,  they  granted  bills  to  the  sellers 
or  storekeepers  of  the  iron,  who  retained  possession  of  it 
in  name  and  on  aeoonnt  of  the  respondents.  The  sus- 
pender made  additional  advances  to  the  respondents,  and 
further  granted  them  a  bill  for  £330,  which  they  dis 
counted.    The  bill  having  been  dishonoured,  the  respon- 


dents charged  their  employer,  who  suspended. 
The  suspender  stated,  that  he  had  been  ii 
the  respondents  to  enter  into  the  speculation,  "  chiefly 


n  consequence  of  their  undertaking  to  keep  him  out  of 
cash  advances,  and  to  provide  for  payment  of  the  price 
of  the  iron  to  the  parties  from  whom  the  respondents 
should  purchase  the  same ;  and  in  the  event  of  the  iron 
purchased  becoming  depreciated  in  value,  they  further 
undertook  to  retain  it  till  the  market  price  rose."  If 
the  respondents  ever  did  purchase  the  iron,  they  did  not 
keep  it  separate  from  that  belonging  to  other  parties; 
and  farther,  they  dealt  with  it  as  if  it  had  been  their  own 
property,  by  taking  advances  on,  and  afterwards  selling  it. 


The  suspender  pleadod — 1.  The  demand  for  payment 
of  the  bill  was  in  violation  of  the  agreement  of  parties, 
whereby  the  snspender  was  to  be  kept  free  of  eaih-ed- 
vances.  2.  The  respondents  having  sold  the  suspeitdw'j 
property  without  his  knowledge  or  consent,  were  not 
entitled  to  insist  for  payment  of  the  bill,  the  proceeds 
of  which  were  not  received  by  him. 

The  Lord  Ordinary  passed  the  note  on  caution,  and 
Issued  the  following— 

"Note. — There  being  no  reference  to  oath  proposed,  tbs  Lcri 
Ordinary  would  have  no  difficulty  in  repelling  the  lot  pies 
Stated  for  the  com  plainer  in  the  note  of  suspension,  and  tic 
would  also  have  been  Inclined  to  disregard  the  second  pits, 
and  to  have  refused  the  note.  New  grounds  of  snspensio>, 
however,  were  orged  at  tho  debute,  which,  appear  to  the  Ltd 
Ordinary  to  call  for  investigation ;  and  this  cannot  take  plan 
in  the  Bill-Chamber.  The  iron  purchased  by  the  reaponiiisiii 
on  account  and  risk  of  the  complainer,  was  alleged  not  to  lc 
In  any  way  set  aside  or  appropriated  as  hia,  ahshongti  the  alnk 
lose  on  the  transaction,  at  preaunt  prices,  falls  axauwi  rely  opus 
him.  This  allegation  was  not  denied,  but  the  iron  in  thii  nr 
la  left  at  the  absolute  disposal  of  the  respondents,  and  liable  to 
all  contingencies  as  their  property.  The  Lord  Ordinary  is  tot 
satisfied  that  this  is  the  pod  Hon  In  which  matters  rtwuU  toad 
under  the  agreement  between  the  patties.  Further,  it  appaui 
to  him  that  there  is  a  discrepancy  between  the  docuuesi 
dated  23d  September  1850,  and  the  account-  current  prod**! 
by  the  respondents,  which  requires  to  be  cleared  up  and  a- 
plalned.  On  these  grounds,  as  caution  is  offered,  it » thwgbL 
the  better  and  safer  comae  to  pass  the  note." 

The  respondents  reclaimed. 

The  reclaimers  argued — The  transaction  was  one  of 
a  very  ordinary  nature.  The  suspender  entered  into  > 
speculation  for  the  purchase  of  iron,  not  with  the  view  of 
ever  actually  taking  possession  of  it,  but  amply  of  mak- 
ing a  profit  on  the  rise  of  price.  He  employed  the  re- 
spondents, who  carried  on  the  business  of  broken  in  the 
purchase  and  sale  of  iron,  to  make  the  purchase  for  him. 
The  agreement  no  doubt  was,  that,  generally  speaking. 
the  transaction  was  to  be  accomplished  by  the  respon- 
dents  interposing  their  security  to  the  sellers;  and  *• 
cordiugly,  for  the  great  bulk  of  the  price,  the  respondent;. 
and  not  the  suspender,  granted  bills  to  the  sellers,  fits 
this  being  the  nature  of  the  transaction,  it  followed— 
1.  that  the  iron  should  be  stored  in  the  name  of  (he  re- 
spondents, in  security  of  their  acceptances ;  and,  2.  that 
such  advances  should  be  made  by  the  real  speculator  u 
would  preserve  to  the  agents  an  adequate  security  in  the 
iron  for  the  liabilities  which  they  had  come  under,  to 
long  as  prices  kept  up,  the  iron  was  sufficient  security  to 
the  respondents  for  their  liabilities.  But  prices  fell,  «J 
it  therefore  became  necessary  for  the  respondents'  atfctj 
that  the  unpaid  balance  should  be  reduced.  Accor- 
dingly the  respondents  called  on  the  snspender  to  ante 
further  advances,  and,  by  way  of  doing  so,  he  gnntrJ 
the  bill  in  question.  On  what  ground  could  it  be  main- 
tained that  he  was  not  bound  to  meat  the  bill  ?  The 
iron  had  been  purchased ;  and  as  to  any  statement  Hat 
it  was  not  held  separate,  or  that  any  part  had  been  soU 
by  the  respondents,  the  suspender  had  been  duly  e*m- 
fiud  who  were  the  parties  holding  the  same,  sad  that  ii 
wonld  be  available  to  htm  on  payment  of  the  mice. 

The  suspender  answered — The  note  was  only  passd 
on  caution.  Admitting  the  whole  of  the  responded' 
statement  to  be  correct,  it  still  appeared  that  the  iron 
remained  in  the  hands  of  the  sellers  or  custodiers,  at  uV 
disposal  of  the  respondents,  and  subject  to  their  acts  and 
liabilities,    It  might  bo  seised  by  the  croditors  of  ts« 
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respondents,  or  sold  by  them,  and  yet  the  suspender  was 
oiled  on  summarily  to  make  payment  of  a  bill,  the  pro- 
ceeds of  which  would  thus  never  be  available  to  him. 

lord  Jiutice-Clerk— I  cu  Me  HO  ground  why  this  suspen- 
sion ihould  be  granted.  It  mar  he  quite  right  that  this  party 
should  tike  messures  to  prevent  the  iron  being  sold,  or  sold 
its  lower  price  than  would  secure  him.  If  lie  is  afraid  of  its 
btlng  Kised  by  the  brokers'  queditors,  he  may  apply  to  the 
Sheriff  to  hare  the  sublaflta  sequestrated,  or  to  interpel  the 
sircbonse  keepers  partisf^with  the  iron.  He  may  have  va- 
rioai  remedies,  but  there  sorely  is  no  reason  for  stopping  pay- 
mentof  this  bill,  more  especially  seeing  the  respondents  can 
uuwer  his  demand  for  £360,  with  more  than  18,000  tons  of  Iron. 
Then  it  Menu  to  be  fonoded  on,  that  this  iron  Is  not  separated, 
■ad  remains  in  the  names  of  the  respondents.  But  how  can  it 
bj  mppoted  that  these  brokers,  as  they  call  themselves,  though 
U*t  sre  nothing  but  commissloo  agents,  would  part  with  the 
i™  anal  secured  of  all  the  expenses  and  liabilities  they  have 
cone  under  7  This  Is  a  thing  which  happens  often  with  com- 
DHDon-sgenta  Say  a  person  purchases  a  quantity  of  wheat 
ior  (Bother,  and  makes  advances,  or  comes  under  liabilities 
for  (hat  purchase,  of  coarse  be  will  not  part  with  the  possesnort 
iDtil  he  is  secured  as  to  all  these;  bat  if  there  Is  any  fear  of 
hi:  selling  it  at  a  lower  price  than  It  was  bought  at,  or  of  his 
on  creditors  getting  ft,  the  principal  might  apply  to  the 
Slwiiff  All  tbe  difficulties  stated  here  would  be  got  over  by 
u  snplieation  to  the  Sheriff  The  bill  bears  to  bo  for  value 
ifrtiied;  and  I  can  see  no  reason  for  suspending. 

The  other  Judges  concurred. 

The  Court  remitted  to  the  Lord  Ordinary  to  refuse 
the  note. 

Lord  Ordinary,  Cowan— Ace.  Heckensle,  Young;  Hill  and 
lktateon.  W.8.  ^poUi— -HILPeuney;  W.  A.  G.  and  R.  Ellis, 
*A  AaMt— R  Clerk.— ( W.G.T.) 

9th  March  1862. 

ESCORD  DlVISIOS. 

No.  190. — Mm  MaboarstT  Latta,  Pursuer,  v.  John 

Anthony  Macrae,  W.S.  Defender. 
» Titration —Decree- Arbitral-  -Implement— It  wot  agreed  be- 

iwm  A  at  rtprtetnting  an  auodation  of  arthert,  and  B  tkt  tenant 
«f  jrsit  pcjkt  i«  tefeci  the  titioaaiitnt  intended  to  hold  an  archery 
uniting ,  to  refer  to  tie  award  of  C  tit  damage  to  ht  ocamontd  by 
lit  muting.  C,  the  arbiter,  examined  the  ground  before,  during, 
oulafltr  the  nutting,  and  iteuedto  the  pariiet  a  itatement  of  the 
tipirim  Khich  ht  had  formed  on  tit  qaetitan.  A  did  not  crane  to  be 
WJ ;  and  although  intimation  teat  made  to  Urn  that  a  decree- 
fbUral  in  term*  of  the  opinion  would  le  ittaed,  he  lodged  no  ob 
JKoon.  A detree-arbitral having  been ittued accordingly,  Biued A 
!'"  implement  of  it.  A  pleaded  in  defence,  that  the  award  teat  void, 
hating  been  pronounced  mthoul  hearing  partite.    Defence  repelled. 

This  was  an  action  for  implement  of  a  decree-arbitral. 
The  defence  in  substance  was,  that  the  arbiter  had  pro- 
nounced his  award  without  hearing  parties. 

The  circumstances  are  fully  set  forth  in  the  following 
■Me  of  the  Lord  Ordinary,  who  pronounced  decree  in 
twins  of  the  libel: — 

"  AW— Tbe  pursuer  was  tenant  of  the  Brantsueld  Parks  for 
t*e  tEason  1850,  under  Sir  John  Warrender,  at  the  rent  of 
**I5;  and  bytbe  missives  of  lease,  dated  16th  March  18fi0.it 
•si  stipulated  as  follows: — '  And  it  having  been  mentioned 


Je  Be,  that  the  National  Aeeodallon  of  Archers  prop 
Md,  swing  the  ensuing  summer,  a  meeting  for  the  perfor- 
■•aee  and  public  display  of  archery,  I  agree  to  give  them  per- 
■ssw  and  liberty  to  hold  said  meeting  in  the  parks  hereby 


h  plaoe  as  may  be  agreed  on,  with  power  to  admit 
—  r— <— <  thereto,  doe  arrangements  being  made  for  that  pur- 
F«st.  and  at  least  fourteen  days'  notice  being  given  to  me  of 
jw  intention  to  hold  the  meeting;  payment  being  to  be 
l?'a*  *e  cm  for  such  damage  and  inconvenience  as  may  be 
*«***  oecsafonsd,  as  the  same  shall  be  agreed  on  or  fixed  by 
™°  "niters,  one  to  be  chosen  by  them,  and  the  other  by  me.' 
'he  22d  July  1860,  the  pursuer  on  the  one  part, 
ir  on  tbe  other,  at  taking  burden  on  him  for 


the  National  Association  of  Archers,  enteesjd  Into  a  minute  of 
reference,  by  which,  on  the  recital  of  the  clause  in  the  pursuer*! 
ujisei  re  of  lease  above  quoted,  and  upon  the  statement  that  the 


meeting  for  the  performance  and  public  display  of  archery 

"  irein  contemplated  had  been  fixed  to  take  place  in  the  parka 

Wednesday  and  Thursday,  the  24th  and  26th  days  of  July 


of  appointing  two  arbiters,  the  said  parties  have  agreed  to  no- 
minate William  Fletcher,  keeper  of  the  Oily  Mtadowt,  Edinburgh, 
as  sole  arbiter  in  the  premises,'  they  submitted  to  his  amicable 
decision,  final  sentence,  and  decree -arbitral,  'the  amount  of 
the  sum  to  be  paid  to  tbe  said  Mrs.  Margaret  Latta,  in  terms 
of  the  above  recited  stipulations  in  the  said  missives  of  lease ; 
and  whatever  snin  the  said  arbiter  shall  award  in  tbe  premises,' 
the  defender,  taking  burden  as  aforesaid,  bound  himself  'to 
make  immediate  payment  of  to  the  said  Mm  Margaret  Latta.' 
This  reference  was  accepted  of  by  the  arbiter  on  28d  July  1660, 
and  under  It  the  decree-arbitral  libelled  was  pronounced  ou 
4th  October  I860,  finding  that  •  the  amount  of  tbe  smn  that 
ought  to  be  paid  to  the  said  Mrs,  Margaret  Latta,  In  terms  of 
'    '  said  missives  of  lease,  la 


£80  sterling,  which  sum  I  award  to  her  accordingly,  with  the 
legal  interest  thereof  from  and  after  tbe  26th  July  I860,  until 
paid.' 

"  Before  issuing  his  decreet- arbitral,  the  arbiter,  on  26th 
July  1860,  issued  a  document,  which  the  one  party  calls  notes 
of  his  opinion,  and  tbe  other  party  an  award!  in  this  docu- 
ment the  referee  seta  forth,  that  be  had  visited  the  ground 
repeatedly,  both  during  the  days  of  meeting  of  the  archers, 
and  also  before  and  after,  and  had  carefully  inspected  the 
state  of  the  pasture,  and  taken  into  account  various  circum- 
stances, which  he  recapitulates,  and  then  states, '  he  le  of  opi- 
nion the  following  sums  will  be  a  fair  compensation  for  the 
damage  and  inconvenience  thereby  occasioned.'  A  particular 
sum  is  then  stated  as  the  estimated  damage  for  each  of  three 
days  during  which  the  meeting  was  held,  and  a  sum  for  other 
damage  before  and  after  days  of  the  meeting — the  total  sum 
brought  out  as  due  to  the  pursuer  being  £60;  and  it  is 
added,  'the  above  sums  are  fixed  as  in  full  of  all  claims  Mrs. 
Latta  may  have,  in  terms  of  her  lease,  for  damage  and  Incon- 
venience occasioned  by  the  meeting,  and  on  tbe  understanding 
that  she  receives  nothing  from  the  parties  who  had  tents  upon 
the  ground,  or  from  any  other  source  connected  with  the 
meeting.' 

"  Supposing  tbe  award  not  otherwise  objectionable,  the  Lord 
Ordinary  cannot  think  that  the  circumstance  of  the  referee 
having  taken  into  view,  as  appears  from  bis  original  notes,  the 
damage  done  to  the  parks  during  the  three  days  for  which  the 
meeting  endured,  and  not  merely  the  damage  done  on  the 
two  days  mentioned  in  the  narrative  of  the  minutes  of  refe- 
rence—via. the  24th  and  26th  July— should  be  fatal  to  the 
award,  even  pro  parte.  The  pursuer  was  entitled  to  be  paid 
under  her  lease  for  all  the  damage  she  might  suffer  through 
the  archery  meeting  in  the  parks,  whatever  might  be  the 
endurance  of  that  meeting ;  and  although  the  narrative  of  the 
minute  of  reference  sets  forth,  that  the  meeting  was  to  be  held 
on  the  24th  and  25th,  a  third  day's  amusement  not  being  then 
In  contemplation,  the  matter  submitted  and  referred,  it  the 
turn  to  b*  paid  to  lie  purttkr  in  term  of  tie  ttipvlation  of  her 
mittieet  of  team.  In  estimating  such  damage,  the  referee 
was  entitled  to  take  into  oonsi deration  all  the  damage  arising 
to  or  suffered  by  the  pursuer,  no  matter  though  the  meeting 
continued  threo  days,  and  not  two,  as  originally  contemplated. 
There  appears  no  good  ground  for  holding,  that  In  estimating 
the  damage  to  be  paid  on  this  principle,  he  acted  in  excess  of 

"The  more  important  objection  stated  to  the  decreet-arbl- 
tral  Is,  that  prior  to  the  issuing  of  bis  award,  the  parties  were 
not  celled  before  him  try  the  referee,  and  had  no  opportunity 
of  being  heard,  the  award  and  decree-arbitral  having,  as  allegt.il, 
been  to  all  substantial  effects  Issued  pant  inaudita. 

"  There  is  no  dispute  as  to  tbe  tacts  bearing  on  this  point. 
The  referee  appears  to  have  considered,  that  he  was,  by  In- 
spection of  the  ground,  and  consideration  of  the  whole  cir- 
cumstances, to  make  up  his  mind,  as  a  man  skilled  in  such 
matters,  with  regard  to  the  extent  of  damage  and  inconveni- 
ence, and  to  put  an  estimate  thereon,  so  as  to  fix  the  sum  to 
be  paid  to  the  pursuer.  Accordingly,  no  claim  or  pleading  f 
any  kind  was  lodged  before  him,  and  no  meetingof  the  parties 
was  called  by  the  referee  i  but  on  the  29th  of  July,  three  days 
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after  the  close  of  the  meeting,  lie  famed  the  document  already 
mentioned,  bringing  out  the  estimated  damage  at  £60.  Copy 
of  this  note  was  transmitted  by  the  clerk  to  the  reference  to 
Iwth  of  the  parties,  of  which  no  notice  was  taken  by  the  de- 
fender. Thereafter,  two  letters  were  addressed  by  tbe  pursuer's 
eon  to  the  defender,  Inquiring  whether  the  amount  at  which 
the  damage  had  been  estimated  by  the  arbiter  would  be  paid. 
These  letters  were  dated  81st  July  and  6th  August ;  and  no 
answer  having  been  received,  a  note  was  lodged  with  tbe 
arbiter,  on  4th  September,  moving  for  decreet-arbitral.  Some 
further  proceedings  ensued,  and  the  defender  having  taken  no 
notice  of  the  communications  addressed  to  htm,  the  decree- 
arbitral  libelled  was  issued  on  4th  October  185a  It  is  in  these 
circumstances  that  the  defender  states  the  objection  to  the 
decreet,  on  the  ground  of  parte  inaudita;  and  reference  was 
made  at  the  debate  to  the  case  of  Sloan  ».  Lftugniulr,  21st  Hay 
1S40,  and  to  the  prior  cases  therein  cited. 

"  There  can  be  no  question  of  the  relevancy  of  the  ground 
of  challenge  thus  pleaded  by  the  defender,  wherever  it  appears 
to  have  been -indispensable  for  the  just  discharge  of  a  referee 
or  arbiter's  duty,  that  he  hear  parties,  or  receive  evidence, 
before  Issuing  his  award;  his  not  doing  so  must  have  tbe  effect 
of  invalidating  bis  decreet.  But,  then,  in  the  firtt  place,  there 
may  be  submissions  of  such  a  character  as  clearly  to  contem- 
plate the  matter  of  them  being  adjudicated  upon,  without  the 
observance  of  those  forms  which  would  be  held  indispensable 
in  submissions  of  a  different  character  ;  and  of  this  an  illustra- 
tion is  found  in  tbe  case  of  ACOregor  v.  Stevenson,  20th  Hay 
1847,  which  was  cited  by  the  pursuer  as  In  all  respects  an 
analogous  case  ;  and,  in  the  ttcond  place,  If  it  appear  that  the 


Iiarty  hod  an  opportunity  of  being  heard  before  tbe  arbiter, 
ml,  neglected  to  avail  himself  of  it,  tibi  impntet  that  the  de- 
creet was  finally  Issued  without  his  being  heard  ;  and,  by  sc 


acting,  he  may  be  precluded  from  stating  an  objection,  which 
might  otherwise  have  been  available  to  him,  on  the  ground  of 
parte  inaudita.  The  question  is,  Whether  either  of  these  views 
can  be  fairly  held  a  satisfactory  answer,  in  the  circumstances 
of  this  case,  to  the  defender's  objection  T 

"  Tbe  Lord  Ordinary  considers  that  the  case  falls  within  the 
operation  of  the  principle  acted  on  by  the  Court  In  M'Q  regor 
c  Stevenson.  Tbe  terms  of  the  submitting  clause  Id  tbe  mis- 
sives of  lease,  the  party  ultimately  selected  as  sole  referee 
from  his  skill  in  such  matters,  the  nature  of  the  subject  sub- 
mitted to  his  determination,  and  the  kind  of  investigation 
and  Inspection  which  he  required  to  make  to  do  Justice  be- 
tween the  parlies,  appear  to  the  Lord  Ordinary  to  have  entitled 
tbe  referee  to  issue  tbe  statement  of  his  views  which  he  did 
on  20th  July  I860,  although  none  of  the  forms  of  an  ordinary 
submission  had  been  observed,  or  the  parties  been  heard  be- 

"  Tbe  defender  main  tains,  that  the  document  then  issued 
was  truly  an  award,  and  that  it  nam  so  treated  on  the  part  of 
the  pursuer.  Although  this  were  admitted,  It  would  not  follow 
that  the  award  was  Invalid ;  but  It  appears  to  the  Lord  Ordi- 
nary, that  the  document  was  not  intended  by  the  referee  to 
be  a  final  adjudication  of  the  matter  submitted,  and  that  It 
was  perfectly  open  for  the  defender  to  have  applied  to  him  for 
reconsideration  of  bis  views,  and  for  a  hearing  of  parties,  at 
any  time  prior  to  the  issuing  of  the  decreet-arbitral.  The  de- 
fender did  not  choose  to  make  such  application,  believing,  It 
may  be,  that,  viewing  the  document  as  a  final  award,  he  might 
object,  as  he  now  does,  to  its  validity,  and  so  get  quit  of  a 
referee  who  had,  In  his  view,  formed  an  exaggerated  estimate 
of  the  extent  of  damage  suffered  by  the  pursuer.  Tbe  Lord 
Ordinary  Is  of  opinion,  that  the  defender  was  not  entitled  so 
to  act,  and  that,  in  all  the  circumstances,  effect  ought  not  to 
be  refused  to  the  decreet-arbitral." 

The  defender  reclaimed. 

Lord  JuttiuClerL—l  have  no  difficulty  in  this  case,  whkh 
1b  a  most  paltry  and  pitiful  one.  1  am  sorry  to  see  such  an  ob- 
jection taken  by  this  defender.  The  obligation  was  truly  un- 
dertaken, and  there  was  a  valid  decree,  in  terms  of  which  the 
Court  must  giro  judgment.  These  notes  of  tbe  arbiter  were 
Issued  on  31st  June.  A  copy  was  sent  to  the  defender,  who 
stated  no  objection,  lie  expressed  no  desire  to  appear  before 
the  arbiter.  He  received  an  order  intimating  that  decree- 
arbitral  would  be  issued  in  terms  of  tbe  notes,  I  think  this  a 
valid  and  effectual  decree. 

Lord  itcdayn  concurred. 


Lord  Cockbarn. — I  cannot  concur. 

In  itself,  tbe  case  is  the  narrowest  possible.  There  i>  no  is, 
pute  as  to  the  facts- 
There  was  a  regular  deed  of  submission  as  to  the  raise  of 
tbe  damage  to  be  done  to  these  parks.  There  is  nothing  in 
that  deed  implying  that  it  would  be  sufficient  for  the  irtsiei 
to  see  the  localities  with  bis  own  eyes.  It  is  certain  that  Ik 
did  not  bear  parties.  It  is  a- bad  thing  for  an  arbiter  or  sjmL-i 
to  decide  without  hearing  parties.  Now  here  the  parties  »ts 
not  heard.  ^^^^.' 

The  arbiter  makes  up  his  roind^Bss^then  intimates  iisori. 
nion.  It  is  true  that  the  party  now  cbmplainlng  never  aekeii 
to  be  heard-  The  simple  question  is,  whether  a  party  in  a 
submission,  who  has  not  been  heard,  and  has  not  applied  to  \n 
heard,  is  entitled  to  redress  against  an  adverse  decision. 

Now,  I  don't  think  that  a  party  is  bound  to  make  wh 
an  application  to  an  arbiter  whose  mind  is  made  up.  On  the 
contrary,  I  think  the  party,  on  seeing  these  notes  of  an  opinion 
made  up  without  hearing  him,  was  entitled  to  withdraw  from 
the  reference,  and  to  say — 1  refuse  to  go  on  with  it ;  I  litdine 
to  recognise  it  as  a  subsisting  submission  any  longer. 

To  sustain  this  proceeding,  is,  1  think,  against  authority  and 
against  principle.  It  is  the  arbiter's  duty  to  make  amotenienl 
towards  the  parties,  and  to  give  tbem  an  opportunity  of  !«:.■; 

The  principle  which  I  wish  to  lay  down  is,  that  an  arUkr 
is  not  entitled  to  matt  up  hit  mind  without  hearing  parties 

It  is  true  the  matter  It  but  a  small  one.  But  I  four  lest  tin 
smallness  of  the  matter  may  make  us  overlook  tbe  rujmj  to 
be  done  to  the  law  if  this  proceeding  be  sustained. 

Lord  Murray. — I  think  the  Lord  Ordinary  right,  and  1  ester 
lain  no  doubt  upon  tbe  subject.  I  do  not  think  we  can  sh>i 
this  judgment  without  overturning  the  case  of  M-Qregor.  Tbe 
arbiter  examined  the  field  both  before  and  after  the  archer; 
meeting.  No  witnesses  examined  by  him  could  have  told  bin 
anything  which  he  did  not  know  already  by  personal  inspection 

In  every  case,  no  doubt,  the  arbiter  is  bound  to  gire  psrtin 
an  opportunity  of  being  heard.  But  I  think  we  should  do 
great  hurt  to  the  law,  if  we  applied  this  principle  to  esses  of 
prospective  damage. 

Here  the  arbiter  did  not  decide  without  being  as  fully  mu- 
ter of  the  facts  as  he  could  possibly  have  been. 
The  Court  adhered. 

Lord  Ordinary,  Cowan. — Act.  Deas,  Malt  hind  ;  Wilnsa 
Skinner,  W.8.  Agent.— Alt,  Sol.  Gen,  (Jnglis),  Duff;  Scott  and 
Gillespie,  W.8.  A/tntt.— R.  Clerk.— (F.H.) 


DIGEST  0¥  ENGLISH  CASE. 


Colledge  V.  Harty — 6  Exch.  Rep.  20j, 
Marine  Insurance — Warranty — Exception  to  Bo 
Construction. 

A  ship  was  insured  from  6th  Fab.  1848  to  5  th  Feb.  1849.  At 
making  the  policy,  certain  rules  were  subjoined  to  it,  sadfemed 
part  thereof— -inter  alia,  this,  "Ships  are  not  to  sail  fo  srjysss  sit 
of  the  ports  or  places  following,  between  the  times  sot  tsppojts 
thereto,  i.  t.  to  any  port  in  the  Baltic,  Ac,  bom  any  port  on  tat 
east  coast  of  Great  Britain,  between  20th  Dec  and  16th.  Feb" 
Plaintiff's  vessel  sailed  from  Newcastle  on  6th  Feb,  If ' 
port  In  the  Belts,  which  was  within  the  range 

waslostlntbeBalticonl4tbFeb.  Plaintiff  *r$w ,  _ 

men  t  was  not  broken,  as  the  vensel  had  not  arriud  at  Ua»  asst 
The  Court  held  otherwise :  Port*  B.— "It  turnseniirrfH*1** 
word'ta'  There  are  difficulties  on  both  sides.  ftwMsjJjj 
to  plaintiff's  construction,  the  vessel  is  not  to  dj'iwf  **i  ,»■*** 
places  within  the  prescribed  period,  why  make  aaysHpi^' 
as  to  the  ports  from  which  she  is  to  sail  t  1  ova  r  ~ 
only  to  tbe  conclusion,  that  the  word  'to'  is  to  be, 
meaning '  on  the  voyage  to,'  and  tbe  wont*4pai 
voyage  from.'  I  construe  this  a*  a  wsrisutjuautV 
ception,  for  there  is  no  time  in  which  the  vassal  la  to 
policy  again  ;  and  th<{  consequence  of  holding 
would  be,  that  the  pulky  would  cease  during i  _ 
the  prohibited  period,  and  after  that  the  jtyji 
on  the  policy," 
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IN  THE  COURT  OP  SESSION,  Ac. 


Qth  March  1852. 

Fiest  Division. 
No.  191. — Eobbet  Lauder,  Pursuer,  t.  Oj.iyeb 
WlSOATE,  Defender. 
Pirtatrship,  Contract  of — Construction — Clause — A  contract 
of  partnership  betieeen  two  persons  provided,  that  "if  any  differ- 
nun  sJwlt  ante  betxceen  Vie  partner!,  all  inch  an  hereby  tub. 
settled"  lo  arbiters  named.  One  of  the  partner!  raited  an  action 
o/oin*  the  other,  the  defender,  alleging  a  leriei  of  act!  by  him  at 
rnmgwa.  and  vith  tit  view  of  compelling  the  purmer  to  quit  the 
particrihip,  and  letting  forth,  in  ptirticular,  that  the  defender, 
rith  the  view  of  deitroying  the  partnerMp,  had  improperly  ob- 
tained lequeitration  of  the  firm,  on  the  pretence  ofitt  insolieney, 
<rht*  it  vat  in  reality  perfectly  loltent.  The  action  concluded  for 
reparation  of  the  alleged  damage,  and  for  decree  againtt  the  dr.- 
fader  to  implement  the  contract—  Held  that  tuck  difference!  did 
Ml  fall  mthin  the  clauie  of  reference,  and  that  the  action  \cai 
not  thereby  excluded. 

In  February  1S50,  the  pursuer  and  defender  entered 
into  copartnery  for  the  purpose  of  carrying  ou  business 
in  bonding  and  storing  goods. 

The  contract  provided,  §  1,  that  the  partnership 
should  endure  for  seven  years,  with  a  break,  at  the  option 
of  either  party,  at  the  end  of  five  years. 

By  g  7  it  was  provided,  that  the  defender  should 
devote  his  chief  attention  to  the  duties  of  the  counting- 
home  department  and  the  correspondence,  and  that  the 
pursuer  should  attend  chiefly  to  the  out-door  department, 
"j  12.  At  the  expiry  of  this  contract,  by  the  withdrawal  of 
either  party  at  the  period  mentioned  in  article  firtt,  or  at  the 
foil  lipse  of  the  said  seven  years,  the  books  shall  be  finally 
balanced,  and  nn  Inventory  and  valuation  of  the  company's 
■hols  stock,  goods,  and  outstanding  debts,  shall  be  taken, 
either  by  the  parties  themselves,  or  (in  case  they  disagree)  by 
the  arbiters  hereinafter  named ;  and  in  case  of  their  differing 
In  opinion,  by  an  oversman  to  be  named  by  the  arbitera" 
The  whole  stock,  goods  and  debts,  as  valued,  should  then  be 
exposed  between  the  parties,  in  the  focsa  of  /trap,  and  delivered 
to  the  highest  offerer;  bnt  if  no  oiler  of  tbe  upset  price  were 
node,  the  same  "  shall  either  be  equally  divided  between  the 
partners,  who.  If  they  cannot  agree  upon  the  division,  shall 
call  in  the  arbiters  or  orersman  after  mentioned,  who  shall  fix 
the  said  allotment,  as  well  as  the  party  who  shall  hare  the 
frit  choice,  or  the  same  be  sold  by  public  roup  or  private  bar- 
gain for  behoof  of  the  parties  interested,  according  to  their 
several  rights," 

"  h  13.  In  the  event  of  the  decease  of  the  first  party  during 
the  copartnership,  and  of  the  said  second  party  wishing  to 
tarry  on  tbe  business  on  his  own  account,  he  shall  have  a  right, 
is  prekirence  to  any  other  party,  to  a  lease  of  the  said  premi- 
ses belonging  to  the  first  party,  for  five  years  thereafter,  at 
such  yearly  rent  as  shall  be  fixed  by  the  arbiters  or  oversman, 
ss  being  then  a  fair  and  reasonable  consideration  for  the  said 
lease." 

"  S  16.  If  any  differences  shall  arise  between  the  partners 
thsatsslves,  or  in  the  event  of  death  or  bankruptcy  between 
the  stsrvi  ring  and  solvent  partner,  and  the  representatives  or 
creditors  of  the  other,  all  such  are  hereby  submitted  and  re- 
ferred to  John  Williamson,  of  the  firm  of  J.  &  B.  Williamson, 
sins  ■mnliantii  i  n  Glasgow,  and  John  Mackle,  stationer  there, 
srhltsli  fcsxaoy  mutually  chosen ;  and  In  esse  of  their  differing 
la  ooUlos,  to  an  oversman  to  be  named  by  the  said  arbiters, 
as4*gaje  decision  shall  be  Anal  and  binding  on  all  cou- 
nt tnssnt  was  an  action  of  damages  and  implement, 
r*4Hp  the  pursuer  inter  alia  set  forth — 
iCvmt  tat  some  tlose  after  commencing  busioessundertbe 
sia^Mjartnery,  ••the  parties  acted  together  without  any 
Hk  Bnt  as  the  business  continued  to  increase,  and  the 
t  Um  copartnery  to  improve,  the  defender  began  to 
j  fca  disss  Untied,  sod  conceived  the  unfair  purpose  of 
pflio  pursusc  by  any  means,  and  monopolizing  the 

to  hlmaelf."      1st.  With  this  view,  he  offered 

._.just  iws,  an  offer  which  the  pursuer  declined, 
'thst  Wine  the  defender  determined  to  keep  no  mis. 
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surer  with  the  pursuer,  and  he  shewed,  by  his  subsequent  con- 
duet,  that  he  had  adopted  the  resolution  of  accomplishing  hi* 
purpose,  of  driving  or  compelling  the  pursuer  to  retire  from  the 
concern,  by  any  means  however  unjustifiable,  and  however 
injurious,  and  even  ruinous  to  the  business  and  interest  of  tits 
company.  In  particular,  the  defender  from  this  time  shewed  a 
wilful  and  habitual  neglect  and  disregard  of  the  contract  of  co- 
partnery, and  of  the  special  duties  thereby  incumbent  upon 
him,  and  instead  of  using  every  exertion  to  promote  tbe  pros- 
perity, and  advance  the  business  of  the  company,  he  set  him- 
self to  obstruct  the  most  important  transactions  and  business 
of  the  company,  and  to  thwart  and  defeat  the  exertions  of  the 
pursuer  to  carry  it  on,  so  as  to  deprive  the  company  of  the 
most  material  order*,  which  would  have  secured  great  advan- 
tage to  them.  14.  In  like  manner,  when  the  pursuer  had" 
obtained  orders  for  depositing  goods  in  the  company's  it  ures,  the 
defender  refused  to  consent  to  the  transactions,  or  to  allow  tbe 
goods  to  be  received  into  the  stores,  by  all  which  serious  Umt 
accrued  to  the  company.  "15.  In  tbe  defender's  own  de- 
partment of  the  business,  be  put  in  practice  similar  interfer- 
ences of  an  unwarrantable  description,  tending  to  the  liyury  of 
tbe  company's  business  and  credit."  17.  Mesntime  the  de- 
fender was,  unknown  to  the  pursuer,  preparing  for  tbeoxecutton 
of  his  design  of  subverting  or  dissolving  the  company,  under  the 
false  pretence  of  bankruptcy.  The  stores  used  by  the  company 
Were  the  property  of  tbe  defender,  and,  under  the  contract,  a 
rent  of  £*W  was  to  be  paid  to  him  by  the  company  on  account 
of  the  same.  Of  Ibis  rent,  £210  became  due  at  Martinmas 
1850.  It  was  the  peculiar  duty  of  the  defender  to  have  foods 
provided  in  due  time  to  meet  the  payment  of  his  rent,  for,  with 
that  exception,  the  company  owed  no  debts  of  any  material 
amount.  On  8th  March  1850,  the  company  had  £620  in  bank, 
besides  large  debts  which  the  defender  ought  to  have  collected, 
and  which  the  debtors  would  have  paid  on  demand,  long  before 
the  term  of  Martinmas,  as  rent  to  the  defender,  by  equal 
moieties,  at  Martinmas  and  Whitsunday.  IS.  The  defender, 
however,  although  the  cash  balances  which  arose  to  tlia 
company,  at  various  dates  between  March  and  Martinmas, 
amounted  to  considerable  Sums,  lodged  nothing  in  bank  during 
the  whole  of  that  period.  On  the  contrary,  he  drew  out  tbo 
whole  money  in  bank,  except  £66,  and  farther  employed  thu 
company's  funds  In  making  large  advances  or  loans  to  his 
own  friends,  as  particularly  specified.  "These  advances  or 
loans  were  in  no  way  required  by  the  business,  or  warranted 
by  the  contract  of  the  company,  but  were  altogether  foreign 
to  ttie  ordinary  course  of  its  transactions."  SO.  The  result 
was,  that  when  Martinmas  1850  arrived,  the  defender  had  no 
funds  to  meet  the  half-year's  rent  due,  except  the  £68  in  bank. 
Still  be  was  not  left  without  resources,  and  if  he  had  applied 
to  tbe  pursuer,  tbe  latter  could  at  once  have  advanced  or  raised 
the  balance  required  to  pay  the  whole  rent  due.  91.  Instead  of 
this,  he  drew  a  bill  for  £2\u  on  the  company.  This  he  signed 
in  hia  own  name  as  drawer,  and  appended  the  signature  of  the 
firm  as  acceptors.  Ue  then  endorsed  it  to  James  Wilkie,  nut 
to  be  discounted,  but  that  diligence  might  be  done  upouit  when 
due.  The  bill  was  dated  the  I2<h  November,  and  was  payable 
ten  days  after  date.  It  became  due  the  S9/js  November,  when 
it  was  of  course  dishonoured.  The  defender  then,  on  6th  Decem- 
ber following,  presented  a  petition  for  sequestration  of  tbe  com- 
pany, in  name  of  James  Wilkie,  who  was  acting  in  collusion  with 
him  in  the  whole  matter.  22.  The  pursuer  was  tn  entire  igno- 
rance of  the  defender's  proceedings,  until  accidentally  informed 
that  the  name  of  "  Wingate  and  Lauder"  bad  appeared  in  ths 
Black  List,  as  having  dishonoured  their  acceptance  for  a  large 

''" On  app*  '  '  " 

ted  to  ho 
In  that  situation,  and  as 
concur  with  the  pursuer  ii 
the  pursuer  made  applicat 
deblsd  to  the  company,  lo 
agreed  to  do  so,  but  tbe  d 
vent  the  money  being  psi 
gross  mis-statements  of  fa 
affairs,  succeeded  in  previ 
to  delay  tbe  payment.  H 
that  there  was  such  a  fit 
Jjtencs,  insomuch  that  th 
of  exhibiting  tbe  contract 
to  whom  those  mlsrepreae 
sequestration  was  avardei 
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the  pursuer  presented  a  petition  fur  rccnl  in  name  of  the  com- 
pany, and  of  himself  an  an  Individual  partner,  with  offer  of  im- 
mediate payment  or  consignation  of  the  deht.  The  sequestra- 
lionwai  ultimately  rec.«lled;  but  29.  Jthad  given  an  irreparable 
blow  10  the  credit  of  the  company.  Various  orders  fur  storage 
were  lost,  and  several  of  the  owners  of  goods  in  the  stores  of  the 
company,  immediately  began  to  remove  them.  "  33.  The  con- 
duct and  dealing*  of  the  defender  towards  the  pursuer,  from 
the  time  when  the  latter  rejected  his  proposal  of  retiring  from 
the  company,  have  been  a  scries  of  wrongful,  fraudulent,  and 
malicious  violations  of  the  express  contract  subsisting  between 
the  parties,  whereby  the  business  of  the  company  has  been 
ruined,  and  its  credit,  connections,  and  station  iu  the  public 
confidence,  destroyed,  and  the  pursuer  himself  not  only  thereby 
deeply  injured,  but  also  individually,  in  his  feelings,  patrimonial 
Interest,  good  nume.  commercial  credit,  and  whole  prospects  in 
life ;  and  the  said  whole  dealings  and  conduct  were  adopted  by 
the  defender  for  the  unjustifiable,  illegal,  and  oppressive  pur- 
pose of  forcibly  expelling  the  pursuer  from  the  business,  or  so 
fretting  his  life  out,  and  by  agitation  and  violence,  as  to  force 
him  to  give  up  the  contract,  so  a*  to  enable  the  defender  to 
grasp  at  the  whole  profits  and  advantage*  of  the  business  to 

The  summons  concluded  for  payment  of  £5000 — 
"  In  name  of  damages,  and  as  a  lolalium  to  the  pursuer  for  the 
Injuries  inflicted  on  him,  in  his  feelings,  character,  credit,  and 
patrimonial  intercut,  by  and  through  the  wrongful,  fraudulent, 
malicious,  and  continued  breach  of  contract  and  duty,  com- 
mitted against  him  by  the  defender;"  and  further,  "  duly  and 
faithfully  to  implement  and  fulfil  towards  the  pursuer,  the 
contract  of  copartnery,  ill  all  the  heads,  articles,  prestations 
and  obligations  thereof,  as  accords  of  law,  and  that  for  the 
whole  space,  term,  and  endurance  thereof,  until  the  same  come 
to  an  end  by  the  expiration  of  the  said  term,  and  use  all  his 
exertions  and  endoavouis,  in  conjunction  with  the  pursuer,  to 

C minute  the  prosperity  and  success  of  the  said  copartnery,  and 
usirtess  carried  on  by  it,  conform  to  the  provisions  aud  spirit 
of  the  foresaid  contract." 

The  defender  pleaded — The  action  being  laid  delu- 
sively on  an  alleged  breach  of  duty  by  the  defender  aa 
the  pursuer's  partner,  and  relating  entirely  to  partnership 
differences,  was  incompetent,  in  respect  that  all  such  ques- 
tions fell  to  be  determined  by  arbitration,  as  provided 
for  by  the  contract. 

The  Lord  Ordinary  repelled  the  defence,  and  added 
to  his  interlocutor  the  following — 

"  Nou. — The  Lord  Ordinary  cannot  accede  to  one  view 
pressed  by  the  pursuer — viz,  that  the  general  clause  of  sub- 
mission  In  the  contract  is  to  be  confined  in  its  operation  to 
the  matters  referred  to  in  the  eleventh  and  tweltb  articles. 
The  words  '  any  difference'  are  quite  genera),  and  must  be  so 
construed  as  to  embrace  all  differences  arising  between  the 
partners,  their  representatives  or  creditors,  in  regard  to  all  or 
any  of  the  matters  with  which  the  deed  of  partnership,  under 
Its  several  heads,  professes  to  deal.  Had  the  Lord  Ordinary 
considered  that  the  claim  for  reparation  and  for  implement, 
for  which  the  summons  concludes,  hnd  its  foundation  as  laid 
fn  what  might  fairly  aud  properly  be  held  a  mere  difference 
between  the  partners  as  to  their  rights  or  obligations  under 
the  contract,  he  would  have  given  effect  to  the  preliminary 
defence.  But  the  nature  of  the  statements  made  in  support 
of  the  action,  and  the  terms  and  nature  of  the  conclusions, 
appear  to  him  such  as  to  take  the  cose  out  of  the  operation 
of  the  submission  clause.  What  is  alleged  by  the  pursuer,  is 
a  series  of  wrongous  acts  on  the  part  of  the  defender,  to  get 
quit  of  the  copartnership  ;  and  in  particular,  it  is  specially  set 
forth,  that  In  illegal,  fraudful,  and  malicious  violation  and 
breach  of  his  contract  duty,  the  defender  attempted  to  create 
a  fictitious  bankruptcy  of  the  concern,  and  thus  to  destroy  the 
partnership,  Jil»^J4»gouBly  applying  for,  and  obtaining  se- 
_..  — .t^l  £V.i-__s),mpaT1j,,B  ggtates,  whereby  grievous  loss 
yynflieted  on,  and  suffered  by  the  pur- 
uer's  statement  to  be  well  founded, 
n  with  regard  to  the  acts  complained 
[breach  of  the  obligations  Incumbent 
vis  copartner ;  and  it  is  only  by  en- 
f  submission  clause,  so  as  to  hold  the 


words  '  any  difference'  tantamount  to  any  breath  of  duty,  or  a»v 
came  of  action,  or  linn  for  damage  emerging  to  either  of  ike  part- 
ners against  the  other,  in  relation  to  the  partnership,  even 
through  wanton  and  malicious  acts,  that  the  conclusion  is 
reached  that  the  arbiters  have  been  constituted  the  exclusive 
judges  of  a  claim  like  the  present.  The  Lord  Ordinary  has 
been  unable  to  adopt  this  view  of  the  clause,  and  to  hold  thst 
the  jurisdiction  of  the  Court,  In  relation  to  a  claim  for  repara- 
tion, and  a  demand  for  decree  for  implement  of  the  contract, 
such  ns  is  set  forth  in  this  action,  has  been  excluded. 

"  Many  cases  may  arise  in  which  the  partners  may  differ  on 
points  requiring  for  their  solution  the  determination  of  tin 
question,  whether  a  breach  of  contract  has  or  has  not  been 
committed  by  one  or  other  of  them  f  Where  such  matter  of 
difference  is  made  the  foundation  of  a  claim  for  damages,  the 
submission  clause  may  be  justly  enforced,  and  the  ai  Uteri  be 
held  the  constituted  judges  of  the  queBtion,  which  of  the  part- 
ners be  in  the  right  in  the  difference  that  has  arisen  between 
them,  and  whether  damages  are  consequently  due  or  not.  But 
in  such  a  case  as  the  present,  there  is  no  room  for  dispute  or 
difference  as  to  the  meaning  of  the  contract,  or  the  right!  ud 
obligations  of  the  partners  respectively.  If  the  case  stated  for 
the  pursuer  be  well  founded  on  its  merits,  the  claim  he  makes 
for  reparation  appears  to  the  Lord  Ordinary  to  be  one  which 
the  courts  of  law  alone,  and  not  the  arbiters  named  in  the 
contract,  can  entertain." 

The  defender  reclaimed. 

it— The  qu 

s  embraced  under  the  terms  of  the  con  tract 
of  copartnery.  What  is  It  the  pursuer  complains  of  T— That  his 
copartner  has  set  about  a  series  of  proceedings  quite  unparalleled, 
Iu  the  first  place,  he  waited  until  the  half-year's  rent  was  doe, 
and  then,  as  if  the  company  bad  been  destitute  of  funds,  granted 
this  bill,  with  the  view  of  rendering  the  company  bankrupt,— 
and  so  they  are  sequestrated  at  a  time  when  there  is  not  tbe 
least  doubt  they  hod  plenty  of  funds  to  meet  tho  rent.  Tbe 
pursuer  took  Steps  to  have  the  sequestration  recalled  ;  it  wis 
held  to  be  quite  untenable,  and  was  recalled  accordingly. 
But  this  was  accompanied  with  various  other  proceedings oa 
the  part  of  the  defender,  such  as  the  granting  of  bills  to  variant 
parties,  and  other  proceedings  as  set  forth  on  record,  all  calcu- 
lated to  do  serious  barm, — in  short,  to  bring  ruin  on  this  port; 
aud  the  company.  Then  tbe  pursuer  raises  this  action,  and  we 
are  called  on  to  dismiss  it  on  the  ground  that  it  in  barred  by 
the  contract  of  copartnery.  But  can  we  consider  the  matters 
libelled,  as  differences  arising  in  tbe  management  of  the  affairi 
of  the  company  f  For  my  part,  1  think  the  Lord  Ordinary  a 
quite  right.  What  is  set  forth  is  nothing  less  than  a  down- 
right malignant  conspiracy  to  dissolve  the  partnership.  I 
have  not  the  least  doubt  that  tbe  Lord  Ordinary  baa  put  the 
right  construction  on  the  contract  of  copartnery,  in  holding 
that  it  is  not  intended  to  include  proceedings  of  the  nature 
libelled,  and  therefore  to  this  action  going  on. 

Lord  Cumnghamt. — I  agree  entirely  with  your  Lordship,  mi 
am  unable  to  add  anything  material  to  the  illustration  of  the 
case.  A  clause  of  submission  has  been  frequently  founded 
on  to  exclude  actions  at  law  between  copartners, — but  never 
in  a  case  such  as  that  set  forth  in  the  present  record.  The 
clause  provides,  that  "  if  any  difference  shall  arise  between  On 
partntrt  themtelett,"  &c,  it  shall  be  referred, — but  there  was  no 
difference,  in  tbe  proper  sense  of  the  term,  between  the  part- 
ners. The  complaint  is  not  for  proceedings  arising  in  the  btir 
course  of  the  company's  business,  but  alleged  to  have  been 
devised  by  the  defender  with  the  view  of  obstructing  and  ex- 
tinguishing it.  It  is  not  said  that  the  defender  ever  com. 
m  lined  with  the  pursuer  on  the  subject; — but,  according  to  the 
record,  he  tried  to  overreach  the  pursuer,  by  measures  perpe- 
t  rated  for  his  own  ends  as  an  individual.  An  injury  of  that 
kind  was  not  within  the  reference,  any  more  than  if  the  defen- 
der had  committed  a  criminal  assault  on  the  pursuer,  on  the 

Lord  Ivory.— T  am  of  the  same  opinion.  I  think  that  J  IS 
of  the  contract  must  be  taken  as  explanatory  of,  and  connected 
with  §  12  and  13.  Those  clauses  contain  provisions  u  to 
what  is  to  be  done  In  case  of  dissolution  of  the  partnership  by 
death  or  otherwise,  and  the  machinery  by  which  these  things 
are  to  be  done  U  given  in  %  15.  But  tbe  difficulty  which  bsi 
arisen  here,  is  one  not  set  forth  iu  any  of  these  clauses.  The 
differences  con templatedbythe  contract  arc  those  aiistng on  Iht 
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rii mention  of  the  contract ;  but  if  the  difference  now  arising  Is 
to  br  included,  the  clause  shod  J  hire  borne,  "if  any  difference) 
ihsM  wise  during  the  existence  of  the  partnership."  But,  at 
»nj  rate,  I  cannot  look  on  this  as  providing  an  arbitration  for 
defeating  and  putting  an  end  to  the  partnership  altogether  ; 
and  that  is  just  what  the  defender  is  doing.  He  is  trying  to 
jint  an  end  to  the  contract,  and  that  la  a  case  which  certainly 
dors  not  come  tinder  the  clause  of  arbitration-  I  am  quite 
satisfied  with  the  reasons  stated  by  the  Lord  Ordinary  and 
your  Lordships,  and  need  say  no  more. 
'  Lord  Fullcrttm  absent 

The  Court  adhered. 
Lord  Ordinary,   Cowan. — Act.  Buchanan,   Dens ;   William 
Wotherspoon.S.S.C.  Aqent.— Alt.  Micfarlane;  John  Ruilierfurd, 
W.8.  Agent.— W.  Clerk— (W.G.T.) 

9th  March  1852. 

First  Division. 

No.  192.— Sift  W.  H.  Dick  Cdkynoham,  .Pursuer,  v. 

R.  K.  A.  Dick  Ccnyngham  and  others,  Defenders. 

Entail— Fetters,  Defect  in— Entail  Amendment  Act— Statute 
11  and  12  Vict.  c.  36,  §  43—4  deed  of  email  contained  pro- 
hbiliont  against  alienations  and  contraction  of  debt,  dvly  fenced 
xith  irritant  and  resolutive  clauses.  It  also  contained  a  clauee 
declaring,  that  it  should  not  be  in  the  power  of  the  heirs  to  set  tacks 
fir  more  than  their  own  lifetime,  "  nor  to  invert  or  alter  the  order 
of  necettion  herein  appointed."  The  entail  further  declared,  thai 
the  contravening  any  of  the  condition!  and  proritione  abort  itni- 
ten,  should  not  only  rvalue  the  right  of  any  heir  so  contrater.ing, 
but  "  likaeist  that  all  the  laid  dispositions,  alienation*,  securities, 
deble,  deeds,  facts  civil  or  criminal,  seditious,  rebellion!,  ur  in  any 
sense  illegal,  eonlrar  to,  and  in  prejudice  of  that  prcitnti,  shall  be 
ipso  facto  null  and  void  to  all  intents  and  purpotei." — Held,  1. 
That  the  ward  "  dtedt"  in  the  irritant  clattee  did  not  apply  to  and 
include  dttdi  of  alteration  of  the  order  ofiueeettion,  and,  therefore, 
that  the  prohibition  against  such  alteration  woe  not  fenced  by  any 
irritant  clause,  2  That  thii  prohibition  not  being  fenced  by  an 
inilant  douse,  the  entail,  under  the  Entail  Amendment  Act,  mat 
null  and  void. 

This  was  an  action  at  the  instance  of  the  pannier,  as 
heir  in  possession  of  the  lands  of  Preston  field,  against  the 
subsequent  heirs,  to  have  it  found,  in  terms  of  the  Entail 
Amendment  Act,  11  and  12  Vict.  c.  36,  §  43,  that  the 
prohibition  against  alteration  of  the  succession  in  the  deed 
of  entail — 

"  is  not  fenced  and  affected  with  an  irritant  clause  declaring 
that  the  acts  and  deeds  to  be  done  and  granted  by  the  heirs 
of  entail,  in  contravention  thereof,  shall  be  in  themselves  null 
and  void,  and  iif  therefore  not  valid  and  effectual  In  terms  of 
the  laid  act  of  parliament  of  Scotland,  but  Is  defective,  invalid 
and  ineffectual,  against  the  pursuer  and  the  other  heirs  of 
entail:  And  further,  that  the  said  deed  or  bond  of  tailzie 
being  defective,  invalid  and  ineffectual,  as  regards  the  prohi- 
bition against  inverting  or  altering  the  order  of  succession 
therein  appointed,  the  same  shall  be  deemed  and  taken  to  be 
invalid  and  ineffectual  as  regards  all  the  other  prohibitions; 
and  that  the  pursuer  has,  notwithstanding  the  said  deed  or 
bondof  tailsic,  foil  and  undoubted  right  and  power  gratuitously 
to  invert  and  alter  the  said  order  of  succession,  and  grant  all 
deeds  necessary  for  that  purpose  ;  and  also  to  sell,  alienate 
and  dispone,"  &c. 

The  entail  contained  a  destination  of  the  lands  to  a 
series  of  heirs— 

"  with  and  under  the  provisions  conditions  restrictions  reser- 
vations limitation*  and  irritances  after  mentioned  videlicet  that 
it  shall  not  be  lawful  nor  in  the  power  of  my  said  heir-male  or 
any  of  the  substitute  heirs  above  written  to  sell  and  dispone 
the  bo).  Is  lands  baronys  tenuis  tenements  and  others  above 
written  or  any  part  thereof  or  grant  securities  redeemable  or 
irredeemable  by  infeftments  or  otberwaye  nor  to  contract  debts 
nor  grant  obligations  nor  do  any  other  acts  facts  deeds  or  de- 
licto dvil  seditious  rebellions  or  in  any  sense  illegal  or  criminal 
whereby  the  said  lands  baronys  teiuds  and  others  above  writ- 
ten or  any  part  thereof  shall  or  may  be  burdened  affected 
•rfatsd  or  forittted   all  which   dispositions  securities  deeds 


debts  and  delicts  and  every  one  of  them  are  by  tbir  presents 
declared  void  and  null  ipso  facto  and  the  contraveeuers  and 
ail  descending  of  them  shall  forfeit]  t  lose  and  amltt  all  right 
title  benefit  and  advantage  they  can  claim  by  thir  presents 
and  the  next  heir  not  contraveening  shall  have  power  and 
liberty  to  serve  heir  to  the  immediate  former  beir  who  was 
not  contraveener  and  to  pass  by  the  said  contraveeners,  and 
all  descending  of  them  as  if  they  never  had  right  by  tliir 
presents  And  furder"  provisions  were  then  introduced  as 
to  the  redeeming  of  adjudications  by  the  creditors  of  the 
entailer — the  assumption  of  the  name,  arms,  and  title  of  tbu 
entailer,  in  the  case  of  heirs  of  other  names  succeeding — the 
exclusion  of  the  right  of  comtesy—  and  the  extent  to  which 
jointures  by  way  of  locality  might  be  granted.  The  deed 
proceeded : — "  And  in  case  the  said  heirs-male  and  female  do 
not  fulfil  and  perform  the  premisses  but  contravene  the  same 
In  any  point  they  shall  forfault  amitt  and  lose  all  right  and 
benefite  by  thir  presents  ipso  facto.  And  it  is  also  provided 
and  declared  that  it  shall  not  be  in  the  power  of  my  said  hein- 
tnale  or  any  of  the  substitutes  to  sett  tacks  of  tbe  lands  ba- 
ronys and  others  above  written  for  any  longer  space  than 
their  own  lifetime  nor  to  invert  or  alter  tbe  order  of  succession 
herein  appointed  and  that  it  shall  be  competent  to  the  pus- 
terior  heir  to  raise  and  use  declarators  and  inhibitions  against 
any  preceding  heirs  and  that  also  well  as  if  their  names  were 
expressed  herein."  The  deed  then  contained  provisions  as 
to  keeping  the  succession  to  the  estates  of  Prestonfield  and 
Caprington  distinct,  and  proceeded  : — "And  without  prejudice 
of  tbe  specialties  above  written  it  is  expressly  provided  and 
declared  that  my  said  heir-male  and  haill  substitutes  by  their 
acceptation  hereof  shall  be  oblldged  and  aatricted  to  keep  and 
fulfil  the  haill  conditions  and  provisions  above  written  rapes- 
tivi  and  that  the  contraveening  of  any  of  the  same  shall  not 
only  Inferr  the  Iobb  and  amittiag  of  the  right  and  haill  benefit 
of  thir  presents  to  the  said  contraveeners  and  all  descending 
of  them  but  likewise  that  all  the  said  dispositions  alienations 
securities  debts  deeds  facts  civil  or  criminal  seditious  rebellious 
or  in  any  sense  illegal  contrar  to  and  in  prejudice  of  these 
presents  shall  be  ipso  facto  null  and  void  to  all  intents  and 

furposes  as  if  the  contraveeners  had  not  been  comprehended 
I  thir  presents  and  that  without  any  process  or  declarator 
and  it  shall  be  lawful  and  competent  to  the  next  substitutes 
not  contraveening  to  pass  by  the  contraveener  and  to  serve 
beir  to  the  person  immediately  preceding." 

It  was  pleaded  in  defence,  that  as  the  deed  contained 
the  proper  and  essential  conditions  of  a  tailzie,  and  as 
these  were  duly  fenced  by  irritant  and  resolutive  clauses, 
the  pursuer  was  not  in  a  situation  to  avail  himself  of  thu 
provisions  of  the  statute  11  and  12  Vict.  o.  36. 

The  Lord  Ordinary  pronounced  tbe  following  interlo- 
cutor:— 

"  Finds  that  by  the  several  deeds  of  entail  libelled,  the  pro- 
hibition against  alterations  of  the  order  of  succession  is  not 
properly  fenced  by  the  necessary  irritant  clause,  and  that 
the  said  several  deeds  of  entail  are,  consequently,  not  valid 
and  effectual,  in  terms  of  the  act  1686 :  Therefore,  finds  and 
declares  in  terms  of  the  conclusions  of  thu  libel:  Finds  no 
expenses  due,  and  decerns. 

"Note. — The  structure  of  the  present  entail,  executed  in 
1720.  is  peculiar.  There  are,  first,  inserted  prohibitions  against 
alienations  and  contraction  of  debt,  and  these  prohibitions  are 
duly  fenced  with  irritant  and  resolutive  clauses,  which  are  un- 
exceptionable. Provisions  are  then  inserted  as  to  tbe  redemp- 
tion of  adjudications,  the  assumption  of  tbe  name  and  arms 
of  the  family,  the  exclusion  of  the  right  of  courtesy,  and  lh<i 
extent  to  which  jointures  by  way  of  locality  may  be  granted 
by  tbe  heirs ;  and  these  provisions  are  protected  by  a  declara- 
tion, that  in  the  event  of  the  premises  being  contravened  by 
any  of  the  heirs,  tbe  right  to  the  estate  shall  be  forfeited  and 
lost.  There  then  follows  thu  clause  containing  the  prohibition 
against  alterations  of  the  order  of  succession,  thus  expressed  : — 
1  And  it  is  also  provided  and  declared,  that  it  shall  not  be  in 
the  power  of  my  said  heirs-male,  or  any  of  tbe  substitutes,  to 
sett  tacks  of  the  lands,  baronys  and  others  above  written,  for 
any  longer  space  than  their  own  lifetime,  nor  to  invert  or  alter 
the  order  of  succession  herein  appointed ;  and  that  it  shall  be 
competent  to  the  posterior  heir  to  raise  and  use  declarators  or 
Inhibitions  against  any  preceding  heirs,  and  that  also  well  as 
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If  their  name*  were  expressed  herein.'  Tills  clause,  it  will  be 
observed,  is  made  applicable  as  well  to  the  setting  of  tacks  for 
Any  longer  space  than  tbe  lifetime  of  the  granter,  as  to  the 
inverting  or  altering  tho  order  of  succession ;  these  two  acts, 
although  distinct  in  their  nature,  being  united  by  the  entailer, 
so  far  as  to  bo  made  tbe  subject  of  one  and  the  same  prohibi- 
tion. Following  this  clause,  tliera  are  provisions  directed  to 
the  preservation  of  tho  succession  to  the  estates  of  Prestonfield 
and  Caprington  separate  and  distinct.  There  is  then  Inserted 
tho  following  provision  and  declaration: — 'And  without  pre- 
judice of  the  specialties  above  written,  it  is  expressly  provided 
and  declared,  that  my  said  heir-male  and  haill  substitutes,  by 
their  acceptation  hereof,  shall  be  oblidged  and  astricted  to 
keep  and  fulfil  the  haill  conditions  and  provisions  above  writ- 
ten respective,  and  that  the  contravening  of  any  of  the  same 
■hall  not  only  infer  the  loss  and  auditing  of  the  right  and  haill 
benefit  of  thit  presents  to  the  said  contraveenors,  and  all  de- 
scending of  tbem,  hut  likewise  thiit  all  tbe  said  dispositions, 
alienations,  securities,  debt?,  deeds,  facts,  civil  or  criminal, 
(editions,  rebellious,  or  In  any  sense  illegal,  contrar  to,  and  in 
prejudice  of  these  presents,  shall  be  ipia  facto  null  and  void 
to  all  intents  and  purposes,  as  if  tbe  contraveeners  had  not 
been  comprehended  in  thir  presents,  and  that  without  any 
process  or  declarator  ;  and  it  shall  be  lawful  and  competent 
to  the  next  substitutes  not  contra veening,  to  pass  by  the  con- 
travcencr,  and  to  serve  Liir  Ui  the  person  immediately  pre- 
ceding.' The  question  is,  whether  the  irritancy  which  here 
occurs  is  expressed  in  terms  sufficiently  comprehensive  to 
embrace  alterations  of  the  order  of  succession. 

"  Although  the  Lord  Ordinary  bad  considered  the  general 
argument  maintained  by  the  pursuer,  as  to  tbe  insufficiency 
of  the  irritant  clause,  attended  with  more  difficulty  than  be 
thinks  it  to  be,  he  would  not  have  held  himself  entitled  to 
disregard  the  express  authority  of  the  decision  pronounced 
In  reference  to  this  very  entail  by  the  First  Division  of  the 
Court,  14th  January  1811— Dick  r.  Drysdalc,  F.C.  The  ques- 
tion which  then  arose  was,  whether  the  irritant  clause  above- 
recited  was  sufficiently  comprehensive  to  embrace  Uasii  of 
longer  endurance  than  tbe  grantee's  lifetime.  The  Court  held 
the  clause  insufficient,  on  the  ground  that  it  was  not  so  ex- 
pressed as  generally  to  apply  to  or  comprehend  each  and  all 
of  the  acts  prohibited  in  the  deed  of  entail ;  but  that  being 
tnumtratitm,  tbe  words  employed  were  so  restrictive  as  to  con- 
fine their  operation  merely  to  tbe  same  prohibited  acts  with 
those  enumerated  in  the  special  irritant  clause,  attached  to, 
and  protective  of,  tbe  prohibitions  against  alienation  and  con- 
traction of  debt.  The  expressions  employed  in  tbo  two  clauses 
will  be  found,  npon  comparing  tbem,  to  be  all  but  the  same, 
and  hence  the  generality  of  the  word  '  deed;'  in  tbe  latter 
clause,  (on  which  reliance  was  placed  for  reduction  of  the 
lease),  was  held  to  be  controlled,  and  tbo  meaning  of  the  term 
to  be  determined,  by  the  limi  ted'and  restrictive  sense  in  which 
It  was  employed  in  the  special  irritant  clause  in  the  first  part 
of  the  deed,  and  in  the  prohibitions  thereby  protected.  The 
Irritancy  inserted  in  the  [utter  part  of  the  deed  was  on  these 
grounds  expressly  held  not  to  apply  to  the  prohibition  against 
the  setting  of  tacks  for  a  longer  space  than  the  granter'  e  life- 
time ;  and  the  inevitable  consequence,  in  the  Lord  Ordinary's 
apprehension,  is,  that  the  irritancy  cannot  he  held  to  apply  to 
and  include  deeds  of  alteration,  which  are  the  subject  of,  and 
arc  comprehended  within,  the  same  prohibitory  clause.  The 
Lord  Ordinary  therefore  thinks,  that  the  question  raised  under 
this  record  bos  been  already  the  subject  of  authoritative  deci- 
sion in  this  Court,  and  that  it  is  unnecessary  for  him  to  say 
more  with  regard  to  the  argument  maintained  by  the  defen- 
ders, than  that  the  views  upon  which  the  decision  proceeds, 
and  the  principles  which  it  recognizes,  appear  to  him  well 
founded  in  themselves,  and  to  have  repeatedly  received  judi- 
cial sanction  in  other  entail  cases. 

"  There  are  several  deeds  of  entail  set  forth  in  the  libel,  and 
the  conclusions  embrace  the  lauds  contained  in  those  several 
deeds,  but  all  of  them,  as  regards  the  fencing  clauses,  arc  ex- 
pressed in  tho  same  terms  with  the  leading  deed  of  1720." 

The  defenders  reclaimed,  and  pleaded — 1.  That  the 
whole  prohibitions  in  the  entail,  including  that  against 
alteration  of  the  succession,  were  duly  fenced  bj  an  irri- 
tant clause,  inasmuch  m  the  word  "  deeds,"  in  the  general 
tflauw  of  irritancy,  was  used  with  reference  to  all  the 


prohibitions  set  forth  in  the  preceding  clauses  of  prohi- 
bition, and  included,  of  course,  deeds  of  alteration  of  the 
order  of  succession.— Knight,  1st  Dec.  1842.  The  judg- 
ment in  Dick  v.  Drysdale,  in  1812,  was  one  which  re- 
quired reconsideration,  but,  at  any  rate,  it  did  not  rule 
tbe  present  case,  since  it  related  to  a  prohibition  against 
leases,  and  not  to  anything  similar  to  the  present  case. 
2.  Admitting  that  there  was  no  declaration  of  irritancy 
applicable  to  the  prohibition  against  alteration  of  the 
succession,  the  case  did  not  come  within  the  section  of 
the  statute  founded  on.  For  a  prohibition  against  gra- 
tuitously altering  the  order  of  succession,  did  not  require 
any  irritant  and  resolutive  clause  to. render  it  effectual.-— 
Carries;  v.  Buchanan,  30th  May  1842,  and  5th  Sept. 
1644  House  of  Lords.  That  prohibition  in  the  present 
deed  was  therefore  perfectly  effectual.  The  statute 
only  applied  to  the  case  of  deeds  of  which  one  of  the 
clauses  was  ineffectual.  Here  it  was  admitted  that  all 
the  other  prohibitions  were  duly  fenced.  The  prohibi- 
tion against  alteration  of  the  succession  did  not  require 
fencing  to  be  effectual ;  and  all  tbe  prohibitions  being 
thus  effectual,  the  statute  did  not  apply. 

The  pursuer  answered — l.Tbo  present  case  was  ruled 
by  the  decision  in  Dick  v.  Drysdalc,  in  1812.  2.  It  mm 
doubtful  if  the  second  ground  of  defence  now  taken  wis 
admissible,  since  there  was  no  plea  to  that  effect  on  re- 
cord. But,  if  admissible,  it  conld  not  be  unstained,  see- 
ing that  the  provision  of  the  Entail  Amendment  Act 
was  directed  against  all  entails  in  which  any  one  of  tbe 
prohibitions  was  not  fenced  with  a  valid  irritant  and 
resolutive  clause. 

Jrtrd  Jtutict-  General. — I  am  clearly  of  opinion,  that  the  deri- 
sion in  1612  Is  an  authority  we  cannot  depart  from.  It  b 
quite  obvious  on  what  ground  that  judgment  rested.  Itisditr, 
that  when  once  a  distinct  meaning  Is  affixed  to  a  particnlir 
word,  we  most  take  it  aa  having  that  meaning  in  every  caw 
in  which  it  Is  used  throughout  the  deed.  Can  it  be  said  that 
in  reference  to  this  word  "  deed,"  we  are  to  put  a  different  con- 
struction on  It  as  occurring  In  one  place,  from  another  f  1  can- 
not hold  that  view.  Nor  do  I  hold  that  there  is  an  effectual  pro- 
hibition, and  that  the  Entail  Amendment  Act  does  not  apply 
The  object  of  the  act  was  to  remove  all  doubts  and  difbcaltiM 
with  regard  to  defective  entails,  and  to  put  on  end  to  all  ques- 
tions that  might  be  raised  under  any  of  the  clauses  of  an  entaiL 
Accordingly,  if  there  is  a  defect  in  any  one  clause,  the  wools 
entail  is  to  be  null.    I  am  therefore  for  adheiing  in  lota. 

Lord  Ciminghame. — I  am  of  opinion  that  the  present  ennui 
would  have  been  found  ineffectual,  as  it  has  been  by  the  Lord 
Ordinary,  whether  tried  upon  tbe  act  1666,  or  on  the  recent 
statute  passed  in  1846. 

111.  Tbe  act  1683  enacts,  that  all  the  three  branches  of  pro- 
hibition shall  be  fortified  with  irritant  and  resolutive  clauses 
The  words  are  express  and  unequivocal, — requiring  all  the  pro- 
hibitions to  be  fenced  ;  and  I  believe  the  understanding  tsi 
practice  of  the  profession  generally  has  been  universal,  to  bold 
prohibitions  against  alterations  of  succession,  unfenced  villi 
irritant  and  resolutive  clauses,  as  rendering  the  whole  entail 
null  snd  ineffectual.  And  really  the  argument,  that  prohibi- 
tions against  alteration  do  not  require  irritant  and  reaolnu'ni 
clauses  in  questions  with  creditors  andimtrooi  purchasers,  vtt 
new  to  mc,  under  the  act  1685. 

It  seemed  to  be  argued,  that  irritant  clauses  were  anperflnom 
In  the  cose  of  alteration  ;  because  it  had  been  found  la  tb» 
cose  of  Buchanan  and  Carrici,  that  a  mortis  osusa  gratuitous  deed 
was  ineffectual  upon  the  prohibition  alone  without  an  irritancy. 
It  was  obviously  unnecessary  to  go  farther  in  Carries,  s  case,  M 
the  settlement  there,  being  gratuitous  and  noftu  onus,  was 
according  to  established  law,  challengeable  by  the  heir  of  desti- 
nation, holding  a  title  with  o.  tipple  prohibition,  without  cntaiL 

But  it  must  also  be  kept  in  view,  that  alterations  of  the  onto' 

of  succession  may  often  be  the  foundation  of  al'  ~" ' 

gratuitous,  and  so  require  tbe  aid  of  the  other  fe 
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to  reader  the  entail  secure,  A  noted  instance  occurred  in  oar 
own  day.  A  nobleman  possessing  a  large  estate,  once  supposed 
to  be  beld  on  a  good  entail,  found  out  that  it  wag  defective  in 
some  of  the  requisite  clauses  against  altering  the  order  of  suc- 
cession. This  was  during  the  system  of  old  freeholds.  So  rood, 
therefore,  u  be  discovered  tbe  flaw  in  the  entail,  be  passed  a 
dew  charter,  omitting  all  the  substitutes  as  successors  in  the 
entail,  aud  then  he  sold  the  superiority  in  twenty  different 
tots, — thus  creating  as  many  freeholds ;  and  no  mode  occurred 
to  scrutinising  adversaries,  of  challenging  these  alienations. 

The  question  as  to  the  use  and  effect  of  irritant  clauses  against 
dlnufunu  of  succession,  m  a  general  requisite  in  complete  r.a. 
but,  although  glanced,  at  in  some  of  the  arguments  in  Car- 
n"(*i  case,  was,  as  already  explained,  quite  unnecessary  for  tbe 
decision  of  that  case;  and  so  may  be  viewed  as  obiter  dicta. 

Farther,  in  considering  the  validity  of  this  entail  under  the 
act  1535, 1  should  have  thought  it  sufficient  to  rest  on  the  opi- 
nion of  the  Court  In  the  case  of  the  Uau  granted  mi  this  very 
estate,  which  was  tried  and  decided  in  this  Court  in  1812. 
The  interpretation  which  the  term  '  deed'  received  in  thai  c.ise, 
(Dick  o.  Drrsdale),  is  agreeable  to  the  subsequent  decisions  In 
Hademm,  21st  Nov.  1818,  F.  €.,— in  the  later  case  of  Lang,  in 
1839,  It'Uan  and  RMmorit  Rtp:  p.  871,— and  in  many  others. 

id.  I  consider  the  validity  of  the  entail  to  be  equally  struck 
at  by  the  late  entail  act— (reads  §  43.) 

Iasnnot  read  that  clause  without  holding  that  it  was  framed 
on  the  narrative  and  assumption  that  the  said  three  heads  of 
prohibition  required  each  to  be  fenced  witbirritant  and  resolu- 
tive clauses  in  order  to  be  effectual ;  and  if  so,  that  on  one 
prohibition  being  defective,  they  shall  be  defeasible  as  to  all 
the  prohibitions,  as  much  as  if  the  estate  were  held  by  the  heir 
in  possession  in  fee-simple.  Tbls  view  of  the  clause  requires 
noargument  or  comment; — and,  therefore,  1  have  no  hesita- 
tion in  approving  of  the  interlocutor  of  the  Lord  Ordinary. 

Lord  frory. — On  one  branch  of  this  case  I  have  little  or  no 
difficulty — that  Is,  as  to  the  effect  now  to  be  given  to  the  for- 
mer jndgment  of  the  Court  in  1812.  That  decision  is  not  only 
tbe  law  of  entail,  but  tbe  law  of  this  very  entail,  as  to  I 
very  word  "deeds,"  which  is  now  again  presented  to  us. 
we  are  to  give  any  weight  to  authority,  we  must  decide  ns  tbe 
Lord  Ordinary  has  done.  If  it  hod  been  an  open  question,  I 
should  have  had  prent  doubt  as  to  the  soundness  of  tbe  former 
judgment;  but  as  I  do  not  think  myself  entitled  to  say  any- 
thing which  would  prejudice  that  decision,  I  think  we  have 
no  course  left  as  but  to  decide  in  terms  of  it.  On  tliat  point, 
therefore,  I  do  not  say  I  disagree;  but,  on  the  other,  I  must  eay 
I  have  very  serious  doubts,  and,  in  fact,  rather  incline  to  the 
opposite  view.  This  Is  a  very  important  point.  What  does 
the  summons  ask  us  to  And  and  declarer  Tbat  "the  prohibi- 
tion contained  in  the  said  deed  or  bond  of  tailzie,  against  In- 
verting or  altering  tbo  order  of  succession,  Is  not  fenced  and 
•Reded  with  an  irritant  clause,  and  is  therefore  not  valid  and 
effectual,  bat  Is  defective,  invalid,  and  ineffectual," — but  de- 
fective against  whom  f — "  against  tbe  pursuer  and  the  other 
leinofent&iL"  Now,  it  may  be  that  sneb  a  prohibition  may 
be  ineffectual  against  onerous  tbird  parties ;  but  when  wo  aro 
asked  to  find  that  it  is  Ineffectual  against  the  pursuer  and  tbe 
ether  heirs  of  entail,  I  think  it  is  asking  a  great  deal.  What 
is  the  late  statute,  ou  account  of  which  we  are  called  on  so  ' 
find  and  declare  T  -  (rends  §  43.)  In  tbe  firit  place,  I  can 
enter  into  the  view,  that  this  clause  was  meant  to  clear  away 
any  doubt  as  to  defective  entails  rnidi-r  the  former  law,  still  less 
as  to  a  question  which  had  been  settled  here  long  ago,  and 
affirmed  in  the  House  of  Lords.  I  think  it  was  for  the  purpose, 
which  is  explained  in  its  own  words,  of  giving  a  particular 
effect  to  an  entail,  which  is  ineffectual  in  one  of  its  prohibitions. 
The  provision  of  tbeclansc  in  question  is  stated  on  the  margin 
to  be- — "Entail  defective  in  any  one  prohibition,  to  be  bod  a 
to  all"  The  dm  of  the  word  "defective"  I  would  call  atten 
tkm  to.  The  statute  does  not  say  ill  fenced  or  defective  in  its 
resolutive  clauses, — but  defective  in  any  of  its  prohibitions. 
"ow,  it  the  prohibition  fs  said  to  be  defective  because  there 
l<  no  Irritant  clause,  it  can  be  so  defective  only  If  the  pro- 
hibition is  snch  that  It  cannot  be  effectual  without  an  Irritant 
clstse.  This  is  qalte  different  from  the  case  of  Menr.ics,  18th 
February  1852.  It  woe  said  there  that  the  prohibition  is 
not  operative  ;  it  cannot  be  carried  into  effect  against  third 
Forties  or  any  one  else,  and,  therefore,  it  is  not  good  under 
the  statute.  But,  tttondU/,  it  seems  to  me  very  Important 
that  this  statute  was  not  passed  to  create  any  new  Invalidity 


In  entails,  but  to  enlarge  the  effect  of  the  old  invalidities— 
not  to  increase  their  effect  except  as  to  this,  tbat  if,  under 
the  old  law,  the  entail  was  invalid  as  to  one  prohibition, 
It  was  under  the  new  law  to  be  so  as  to  all.  And  tbat  raises 
this  great  question  —Could  the  party,  under  the  old  law,  have 
brought  a  declarator  to  have  it  found  that,  under  the  sta- 
tute 1686,  this  prohibition  was  invalid  and  ineffectual  against 
the  heir  in  possession  and  the  other  heirs  f  I  put  that  to  the 
Lord  Advocate,  and  he  said  he  would  not  maintain  tbat.  This 
brings  me  to  the  case  of  Buchanan.  Lord  t'ullerton's  view  in 
that  cost;  was,  that  supposing  there  was  no  good  irritant  clause, 
tbe  question  put  by  the  House  of  Lords  to  the  Judges  here 
"ought  to  be  answered  in  the  affirmative,"  and  "  that  tbe  en- 
tail is  otherwise  sufficient  to  csclude  or  render  void  the  deed 
under  reduction,"  which  was  a  deed  of  alteration  of  tbo  succes- 
sion.— Carrkk  e.  Buchanan,  6th  Sept,  1844 — See  ante,  vol.  ivi. 
p.  624.  Tbat  opinion  is  concurred  in  by  all  the  other  Judges 
except  the  Lord  Justice-Clerk.  In  the  Howe  of  Lords,  the 
same  view  was  taken.  Lord  Campbell  says — "1  have  uo  doubt 
whatever  that,  by  the  law  of  Scotland,  a  dred  of  entail  with 
prohibitory  clauses  is  binding  inter  hartda  without  Irritant 
and  resolutive  clauses."  Anil  he  goes  on — "I  think  that  be- 
fore the  statute,  by  the  law  of  Scotland,  such  a  destination  wo* 
binding  inter  hartda,  and  that  there  is  no  pretence  for  saving 
that  that  statute  has  at  all  altered  the  power  which  before 
existed." — Antt,  vol  xvi.  p.  640.  I  think  that  an  authority 
which  wc  must  follow;  and,  therefore,  that  this,  previous  to  the 
Ruthcrfurd  Act,  was  a  good  entail.  It  could  not  have  been 
defeated  by  such  a  declarator  as  this.  It  was  not  invalid  as 
to  any  of  its  prohibitions.  Then,  if  this  declarator  could  not 
have  been  raised  under  the  old  law,  and  sa  the  new  law  docs 
not  introduce  any  new  invalidity,  but  speaks  merely  of  the  old 
Invalidity,  I  am,  on  the  whole,  rather  of  opinion,— though  I 
give  my  opinion  with  considerable  doubt, — that  the  entail  Is 
good  under  the  new  law. 

Lord  FuUerton  absent. 

Neava  for  defenders — Tn  order  to  remove  all  difficulty 
as  to  whether  the  second  ground  of  defence  is  admissible 
under  this  record,  we  crave  to  be  allowed  to  add  a  plea 
to  that  effect,  iu  order  that  judgment  may  be  given  on 
it  aa  well  an  the  former  plea. 

The  defenders  accordingly  lodged  the  following  addi- 
tional plea: — 

"  Even  assuming  the  prohibition  against  altering  the  order 
of  succession  not  to  be  fenced  by  an  irritant  and  resolutive 
clause,  tbe  entail  was  valid  and  effectual,  antecedent  to  the 
late  act,  with  regard  to  all  the  prohibitions,  and  tbe  late  statute 
is  therefore  inapplicable." 

The  Court  pronounced  the  following  interlocutor : — 

"Having  considered  the  reclaiming  note,  with  the  additional 
plea  now  allowed  to  be  added  to  the  record,  refuse  the  prayer 
of  the  said  reclaiming  note,  and  adhere." 

Lord  Ordinary,  Cowan.— Act.  Lord  Advocate  (Anderson), 
Duff;  Scott  and  Gillespie,  W.S.  A gtnii.—AU.  Neaves,  Wood  ; 
John  Hamilton,  W.S.  Agtnt.— W.  Cltrk.— (W.Q.T.) 

1CXA  March  1852. 

Second  Division. 

No.  193. — The  Stirling  and  Dcnfeemlinb  Railway 

Company,  Pursuer*,  v.  The  Edinburgh  and  Glasgow 
Railway  Company,  Defenders, 
Contract — Agtccment—  Locus  Pcen  it  en  tlav- Statute— Constrnc. 
tion — Personal  Bar — A  and  B  entered  into  aeontract,ahiehwae 
aflenearde  embodied  in  an  act  vf  parliament.  By  an  agreement 
prior  to  the  act,  there  teat  I'iyulated  a  power  of  railing.  No  notice 
of  thii  agreement  u-ai  eontaiiitd  in  the  Vatute,  Held  that  the 
agreement  could  not  reenst  effect  in  (A*  fate  «/  the  exprtee  prom- 
noM  of  the  etatutt. 

This  action  related  to  a  line  of  railway,  13  miles  in 
length,  connecting  tbe  towns  of  Alloa  and  Dunfermline, 
which  had  been  constructed  by  the  pursuers  under  various 
acts  of  parliament,  by  which  they  were  incorporated  and 
empowered  to  make  a  railway  from  Stirling  to  Dunferm- 
line.   The  purpose  of  tbe  action  was  to  have  it  found, 
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that  under  the  statutes,  the  defenders  were  bound  to  lease 
the  completed  portion  of  the  line,  subject  to  statutory 
conditions,  and  for  payment  of  a  statutory  rent. 

The  question  turned  mainly  on  the  construction  of  the 
special  acts  of  parliament,  the  argument  on  which  will 
be  found  sufficiently  indicated  in  the  opinions  of  the 
Court.  The  only  general  question  arose  upon  a  plea  of 
the  defenders, — that  by  an  agreement  prior  in  date  to  the 
statute  (but  not  incorporated  in  it),  they  bad  the  option  of 
liberating  themselves  from  the  statutory  contract  of  lease. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Finds  that,  according  to  the  sound  con  ft  ruction  of  the 
statutes  libelled  on,  the  leasing  provisions  and  clauses  therein 
have  come  into  operation  as  regards  that  portion  of  the  par- 
eiiers'  tine  of  railway  which  has  been  completed,  as  the  same 
Is  described  in  the  summons ;  and  that  the  said  clauses  and 
provisions  fall  to  be  implemented  bj  the  defenders,  as  lessees 
of  the  railway,  under  the  said  statutes:  Therefore  finds,  de- 
cerns and  declares,  iu  terms  of  the  declaratory  conclusions  of 
the  libel;  and  appoints  the  cause  to  be  enrolled. 

"  Note. — The  pursuer.*  hare  completed  a  portion  of  their 
railway  between  Dunfermline  and  Alloa,  extending  to  upwards 
of  13  miles  in  length,  and  maintain  that  they  are  entitled,  by 
force  of  the  statutory  provisions  on  which  the  action  is  laid, 
to  insist  upon  the  defenders  taking  over  this  completed  por- 
tion of  railway  as  lessees,  subject  to  the  statutory  burdens  and 
liabilities.  The  conclusions  nf  the  action  are  framed  with 
special  reference  to  the  completed  portion  of  railway,  reserving 
to  the  pursuers,  as  regards  the  ascertainment  of  the  amount 
of  their  expenditure  in  the  construction  of  the  remaining 
parts  of  the  railway  and  branches,  to  have  the  same  fixed  and 
determined  hereafter,  when  and  so  soon  as  the  same  may  be 
completed. 

"The  statutes  In  reference  to  the  railway  were  passed  in 
1846, 1848,  and  1849 ;  bat  it  is  in  the  leading  statute  of  1846, 
by  which  the  pursuers  were  incorporated,  that  the  leasing  pro- 
visions are  contained,  and  more  especially  in  sections  41,  42, 
and  45  of  that  act. 

"There  is  an  essential  distinction  between  this  and  other 
canes  that  have  occurred  as  to  the  leasing  of  railways — vis. 
that  the  statutory  provisions  do  not  merely  confer  a  power  to 
grant  a  lease,  or  to  enter  into  contracts  for  that  purpose,  but 
embody  in  themselves  the  essential  conditions  under  which, 
i  i  tlalati,  the  two  companies,  upon  the  completion  of  the  line, 
or  any  portion  thereof,  wore  respectively  to  occupy  the  relative 
position  of  lessors  and  lessees.  The  clauses  to  this  effect  form 
an  inherent  part  of  the  constitution  of  the  Stirling  and  Dun- 
fermline Railway,  and,  as  such,  are  inserted  in  the  act  incor- 
porating the  company.  In  this  situation,  it  appears  to  the 
Lord  Ordinary,  that  iu  construing  the  provisions  relative  to 
the  lease,  the  principle  to  be  applied  is  that  of  fair  and  liberal 
construction,  so  as  to  give  just  effect  to  the  agreement  on  the 
faith  of  which  so  large  an  amount  of  capital  has  been  sub- 
scribed and  expended  by  the  shareholders  of  the  pursuers' 
company.  And  applying  this  principle,  the  Lord  Ordinary, 
after  giving  full  consideration  to  the  difficulties  so  strongly 
pressed  by  the  defenders  at  the  debate,  is  of  opinion  that  the 
statutory  contract  between  the  parties  has  become  operative, 
and  that  the  pursuers  are  entitled  to  enforce  the  obligations 
thence  arising  and  incumbent  on  the  defenders,  although  a 
portion  only  of  the  railway  hie  been  completed. 

•'  Various  grounds  of  defence  were  urged  at  the  debate. 

"  1.  It  was  contended  that  tho  defenders  were  not  bound  to 
take  over  the  railway  in  fragments  or  portions,  and  that  the 
statute  contemplated  the  granting  of  but  one  lease  and  of  one 
completed  thing, — cither  the  whole  railway  when  and  so  soon 
as  completed,  or  some  certain  and  definite  portion  of  the  sta- 
tutory line,  as  In  itself  a  complete  subject ;  and  the  only  por- 
tion of  their  works  which  the  company  were  able,  or  intended 
to  form  under  their  statutes.  The  defenders  were  under  no 
obligation,  It  was  urged,  to  take  the  portion  of  railway  be- 
tween Alloa  and  Dunfermline  this  year,  while  next  they  might 
be  called  upon  to  take  a  farther  portion  of  the  line  when  that 
was  completed,  and  so  by  successive  stages,  and  under  different 
leases,  become  the  lessees  of  the  whole  line. 

"  The  statutory  provisions,  fhlrly  construed,  appear  to  the 


Lord  Ordinary  to  have  been  framed  with  sufficient  accuracy 
to  meet  the  state  of  matters  which  the  defenders  found  an  s> 
the  basis  of  this  branch  of  their  defence. 

"  By  tho  41st  section,  the  railway  and  branches  are  to  be 
executed  and  completed  at  the  sight  and  to  the  satisfaction  of 
Mr.  Miller;  and  it  is  enacted,  that  the  main  railway  sad 
branch  railways '  shall,  on  their  completion,  or  en  At  omplaim 
af  an*  part  thertof,  be  leased  by  the  company  heieby  incorpo- 
rated, to,  and  shall  be  taken  and  held  in  lease  for  the  period 
of  3 J  .yearn,  after  such  completion,  by  the  Edinburgh  anu  Glas- 
gow Railway  Company  ;  and  shall,  during  the  said  period,  ral 
in  them  subject  to  the  conditions  herein  contained.'  Ko  soon 
as  any  part  of  the  railway  Is  completed  to  the  satisfaction  of 
the  engineer,  the  lease  of  the  line  for  the  period  of  35  jesn 
Is  declared  to  commence,  and  the  woiks  to  vest  in  the  lessees 
Any  hardship  that  might  arise  from  the  defenders  being  thai 
compelled  to  take  a  portion  of  an  incomplete  whole,  which 
whole  is  ultimately  to  be  the  subject  of  the  lease,  would  seem 
to  arbe  necessarily  from  the  nature  of  the  contract  to  which 
they  consented  to  bo  parties,  and  to  be  so  far  guarded  sgaiait 
by  the  provision  In  the  30th  section,  that  the  railway  ™  to 
be  completed  within  seven  years.  And  farther,  as  regards  ths 
actual  portion  of  the  line  which  is  the  subject  of  this  action, 
It  is  in  itself  so  far  a  complete  line,  capable  of  being  wrought 
separately,  and  de  facta  is  so  wrought,  and  yielding  revenue. 
In  conformity  with  this  view  of  the  41st  section,  and  in  corro- 
boration of  it,  there  follows  the  provision  in  section  42,  that 
'  from  and  after  the  completion  of  the  said  main  railway  and 
branch  railways,  or  any  part  thereof,  to  the  satisfaction  of  the 
engineer,'  all  the  powers  and  authorities  of  the  act  with  re- 
spect to  the  maintenance,  protection,  and  use  of  such  or  u 
much  of  the  said  main  railway  and  branch  railways,'  'thill 
and  may,  during  the  said  period  of  85  years,  be  exercised'  by 
the  defenders.  By  the  one  section,  the  completion  of  any 
portion  of  the  railway  to  the  satisfaction  of  the  engineer  b 
declared  to  have  the  effect  of  voting  the  works  in  the  defen- 
ders ;  and  by  the  other  section,  such  completion  of  any  por- 
tion of  the  line  is  declared  to  have  the  effect  of  transferring 
to  the  lessees  the  right  to  exercise  all  the  statutory  powers  and 
authorities  necessaiy  for  the  maintenance,  protection,  and  one 
of  the  completed  works.  It  seems  no  good  answer  to  the  claim 
of  the  pursuers,  founded  on  these  enactments,  to  say  that  tin 
defenders  may  be  obliged  hereafter  to  take  over  other  portion! 
of  the  line  as  these  are  completed.  When  they  do  so,  It  sill 
be  under  and  in  virtue  of  ihe  same  lease,  and  for  the  time 
period  of  endurance  as  they  have  already  received  the  portion 
now  completed.  There  is  but  one  lease  provided  for  by  tin 
statute,  and  but  one  period  of  endurance  ;  but  the  subject  af 
that  lease  is  expansive,  and  will  finally  embrace  the  whole 
railway  as  completed  by  the  pursuers.  And  the  rent  clause, 
§  45,  is  so  framed  as  to  make  the  amount  of  rent  annually 
payable  by  the  lessees,  correspond  with  the  extent  of  the  sub- 
ject for  which  it  is  payable.  The  fixed  rent  or  annual  consi- 
deration to  be  paid  by  the  lessees  is  to  be  4  per  cent  on  the 
amount  expended  In  completing  the  works,  as  the  asms  shall 
be  ascertained  by  the  engineer.  There  is  no  doubt  a  want  of 
precision  in  this  section,  inasmuch  as  it  Is  not  in  express  term 
provided  that  the  amount  expended  is  to  be  the  subject  of  in- 
vestigation from  time  to  time,  as  successive  portions  of  the 
railway  are  completed.  But  on  the  assumption  that  the  vie « 
taken  by  the  Lord  Ordinary  of  the  41st  and  42d  sections  it 
correct,  it  seems  warrantable  to  hold  the  general  terms  of  the 
4oth  section  to  apply  to  and  include  whatever  investigation) 
may  be  necessary  to  fix  the  amount  of  capital  expended,  is 
reference  to  which  the  fixed  rent  payable  by  the  lessees  for  the 
subjects  actually  possessed  by  them  at  the  time,  falls  to  be 
ascuitaiued. 

"  2.  Supposing  the  statutes  to  support  the  demand  made  in 
the  summons,  it  was  contended  fur  the  defenders,  thai  the 
contract  of  lease,  which  might  otherwise  have  been  binding 
on  them,  was,  iu  their  option,  open  to  be  repudiated  under  t 
stipulation  contained  in  an  agreement  between  them  mhI 
the  promoters  of  the  pursuers'  line  of  railway.  This  agree- 
ment is  dated  in  June  and  July  1846,  while  the  act  embodying 
the  mutual  contract  did  not  receive  the  royal  assent  till  Jul? 
1846.  The  agreement  is  not  adverted  to  in  the  act,  and  the 
leasing  provisions  are  iu  absolute  terms,  and  unqualified  by 
any  stipulation  conferring  an  option  on  either  party  to  repn- 
diate  the  lease.  The  question  is,  whether,  in  this  state  of 
matters,  efivct  can  legally  be  given  to  that  which  might  ban 
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•ccn  embodied  in  the  act,  if  Intended  to  qualify  the  mutual 
ontract,  but  which  is  not  in  it  * 

"The  agreement  contains  an  express  provision  that  the 
unties  should  apply  to  parliament  for  whatever  powers  might 
c  necessary  to  cany  it  into  effect,  '  with  audi  additions, 
iterations,  or  omissions,  as  to  parliament  nay  seem  necessary 
r  proper.'  This  Is  an  independent  stipulation,  and  Dot  a 
lore  addition  to,  or  in  exclusive  connection  with,  the  5tb  head 
f  the  agreement.  Afterwards  there  follows  the  declaration 
Minded  on  to  the  effect,  that  in  the  event  of  the  defender* 
failing  to  obtain,  before  the  completion  of  the  Said  first  party's 
pursuers')  line  of  railway,'  such  act  of  parliament,  or  other 
rrangements  as  might  connect  their  line  of  railway  with  some 
oliit  on  the  pursuers'  line  of  railway,  '  then  and  in  that  case 
iifsc  presents,  and  ail  that  has  followed  or  is  competent  to 
illow  thereon,  shall,  in  the  option  of  either  party  hereto,  be. 
urae  void  and  null  to  all  intents  and  purposes,  and  shall,  ipto 
icto,  thereupon,  in  the  option  of  either  party,  cease  and  de- 
irmine,  in  the  same  manner  as  if  this  contract  or  agreement 
ad  never  been  entered  on.' 

"To  the  defence  against  the  conclusions  of  this  action, 
itmded  on  the  above  stipulation  of  the  agreement,  there  are 
no  answers,  both  of  which,  in  the  Lord  Ordinary's  approben- 
on,  are  satisfactory  : — Finl,  That  this  optional  power  to  get 
uit  of  the  lease  hag  not  been  embodied  in  the  statute,  and 
muot,  therefore,  now  receive  effect,  but  must  bo  held  to  have 
eon  passed  from,  and  to  be  no  longer  operative  ;  and,  Second, 
hat  even  were  It  otherwise,  the  condition,  i.  e.  failure  to  ob- 
lin  the  act  or  arrangement  necessary  for  the  formation  of  the 
itended  connection  between  the  railways,  cannot,  Am  ttaiu 
t  least,  bo  held  purified,  seeing  that  it  cannot  yet  be  assumed 
ist  the  defenders  have  osed  ail  reasonable  and  proper  dili- 
:uce  with  the  view  of  obtaining  the  act,  or  making  the  ncces- 
iry  arrangements, — the  failure  contemplated  being  before  the 
mpktim  of  the  railway,  i.  I.  of  the  aboil  railway,  (the  agree- 
lent,  by  its  tetme.  contemplating  only  tbe  total  formation  of 
le  line  before  it  should  take  effect),  while  the  line  is  still  In 
mrsc  of  formation,  and  its  total  completion  has  neither  oc- 
iiTird  nor  become  impossible. 

"To  meet  the  first  and  more  important  of  these  answers  to 
Us  second  ground  of  defence,  reference  was  made  to  the  17th 
:ctiou  of  the  statute  of  1848,  which  enacts,  that  nothing  con. 
lined  in  that  statute  shall  alter,  affect,  or  diminish  the  rights 
id  privileges  of  tbe  defenders  under  the  agreement  in  ques- 
oi),  or  the  act  of  1846  therein  recited.  This  saving  clause, 
jwever,  while  it  must  prevent  any  injury  bein(r  suffered  by 
ie  defenders  from  tbe  provisions  of  the  act  1846,  in  so  far  as 
icv  had  rights  and  privileges  under  the  agreement,  or  under 
ie  previous  statute  of  1846,  cannot  be  held  to  make  their  legal 
Jsiliou  better  under  either,  or  to  confer  upon  them  more  ei- 
!D*ive  rights  or  privileges  than  they  possessed  before  tbe  pass- 
ig  of  the  new  statute.  It  still  remains  for  enquiry,  whether 
ie  stipulation  founded  on,  not  beinj;  in  the  statute  1646,  and 
ie  agreement  in  which  it  is  contained  being  nowhere  reeog. 
ized  in  that  act,  is  legally  operative.  Had  the  declaration 
•en  inserted  in  the  agreement  prior  to  the  obligation  nnder- 
ikcn  by  tbe  parties,  to  apply  for  parliamentary  sanction  in 
irma  of  their  contract,  it  would  have  been  difficult  not  to 
(tard  the  omission  to  mention  it  in  the  act  as  one  of  those 
nissiona  or  alterations  which  it  was  contemplated  might  be 
>ade  in  carrying  through  the  parliamentary  measure.  But 
though  added  after  the  obligation  to  go  to  parliament,  the 
ord  Ordinary  cannot  regard  it  merely  as  a  rider  on  that  obli- 
ition,  or  as  to  lie  judged  of  on  any  other  footing  than  tbe 
iber  stipulations  of  tbe  agreement.  To  preserve  Its  effect, 
i  giving  either  to  the  one  party  or  the  other  the  option,  in 
ie  event  contem plated,  of  repudiating  the  leasing  provisions, 

is  thought  indispensable  that  it  should  hare  been  either 
in  bodied  or  referred  to  in  the  statute. 

"  3.  Another  ground  of  defence  was  maintained  at  the  de- 
ate,  namely,  that- the  pursuers  stand  in  the  predicament  of 
ot  being  able  to  complete  their  whole  tine  of  railway,  in  con- 
jqueuce  of  tbe  Scottish  Central  Railway  Company  having 
cqiiircd  right  to  a  portion  of  the  ground  necessary  for  the 
)[  mation,  by  the  pursuers,  of  their  terminus  at  Stirling;  and 
iiat  such  completion  having  thus  become  Impossible,  iniple- 
lent  cannot  be  sought  by  them,  to  any  extent  or  effect,  of  the 
tatutory  obligations  that  might  otherwise  have  been  enforced 
gainst  the  defenders. 

"  This  defence  appeared  to  the  Lord  Ordinary  to  be  satisfac- 


torily obviated  by  the  explanations  made  in  coarse  of  the 
debate.  Admitting  the  relevancy  of  the  allegation,  there 
seems  no  sufficient  ground  for  holding,  as  matter  of  fact  in  the 
admitted  state  of  the  evidence,  that  tbe  pursuers  are  not  in  a 
situation  to  comply  (in  so  far  as  these  are  still  incumbent  on 
them)  with  the  provisions  of  their  several  statutes  with  regard 
to  the  terminus  of  their  railway  at  Stirling.  Had  the  Lord 
Ordinary  entertained  a  different  view  ou  this  point,  he  would 
have  appointed  some  farther  investigation  into  the  matters 
on  which  parties  arc  at  variance  in  their  allegations;  but  this 
course  has  appeared  to  him  unnecessary,  upon  consideration 
of  the  facts,  as  to  which  there  is  no  dispute,  and  their  bearing 
upon  the  legal  rights  and  obligations  of  the  pursuers. 

"  4.  There  was  still  another  defence  stated,  but  not  argued, 
at  tbe  debate,  and  which  is  the  subject  of  the  second  plea 
stated  for  the  defenders  in  the  record ;  but  to  this  plea  it  is 
unnecessary  to  advert,  as  it  was  not  pressed,  aud  is  sufficiently 
obviated  by  the  fact,  that  the  legislature  have,  by  the  act  1840, 
imposed  tbo  obligations  of  this  leasing  contract  (to  whatever 
effect  they  may  be  entitled)  in  express  terms  upon  the  Edin- 
burgh and  Glasgow  Hallway  Company." 
The  defenders  reclaimed.  At  advising, 
Lord  Justice  Clerk. — In  this  case,  in  which  I  believe  there 
is  no  difference  of  opinion  among  us,  I  do  not  think  It  neces- 
sary to  comment  in  detail  on  the  terms  and  expressions  in  the 
different  statutes  before  us.  On  tbe  contrary,  I  shall  endea- 
vour to  state  my  opinion  in  certain  propositions  which  I  draw 
from  these  statutes,  after  careful  consideration,  and  without 
any  doubt  or  hesitation. 

1.  1  apprehend  it  to  be  quite  clear,  that  a  contract  of  lease 
of  the  Stirling  and  Dunfermline  line  to  the  Edinburgh  and 
Glasgow  Company  is  constituted  by  tbe  statute  1846,  and  that 
all  the  conditions  and  terms  of  that  lease  are  fixed  by  tbe  sta- 
tute. The  Stirling  and  Dunfermline  Company  are  bound  to 
make  and  complete  the  line,  and,  when  made,  it  vests  by  sta- 
tute in  the  Edinburgh  and  Glasgow  Company  under  this  lease, 
for  the  specified  \  eriod.  Unless,  therefore,  another  statute  has 
repealed  that  enactment,  the  lease  must  receive  effect,  and  Is 
obligatory.  Nothing  is  left  incomplete  as  to  the  lease.  That 
subsequent  statutes,  to  which  the  Edinburgh  and  Glasgow 
Company  were  clearly  patties,  may  in  some  respects  vary  the 
subject  of  the  lease  in  regard  to  particulars  of  the  line,  in  no 
degree  affects  the  subsistence  of  the  lease,  unless  it  is  declared 
to  be  at  an  end. 

2.  It  appears  to  me  to  be  clearly  fixed  by  the  statute,  tbat 
whenever  any  part  of  the  line  is  completed,  the  lease  com- 
mences, and  such  part,  as  much  as  tbe  whole,  Tests  in  the 
Edinburgh  and  Glasgow  Company.  Of  this  point  the  statute 
is  explicit,  and  tbe  powers  of  the  Stirling  and  Dunfermline 
Company  as  to  such  part,  may,  by  express  provision,  be  exer- 
cised by  the  Edinburgh  and  Glasgow  Company,  although  the 
whole  Is  not  completed. 

The  notion,  that  a  part  could  be  substituted  for  the  whole 
line,  and  that  if  a  part  is  handed  over  first,  that  exhausts  the 
obligation  of  the  Stirling  and  Dunfermline  Company  to  make 
the  line,  and  terminates  and  revokes  the  lease  as  to  the  re- 
mainder, Is  utterly  untenable  under  the  statute,  which  exclude* 
any  such  proposition.  Neither  is  there  any  difficulty  as  to 
the  endurance  of  the  lease.  It  commences  as  soon  as  a  part 
is  completed,  and  subsists  for  the  statutory  period  from  tbe 
completion  of  such  part,  although  it  may  be,  and  was  contem- 
plated, that  the  whole  might  not  be  then  completed.  And 
the  statute  provides,  I  think  clearly,  for  the  adjustment  of  the 
rent  corresponding  to  tbe  part  so  first  completed. 

I  need  not  advert  to  the  pleas  which  might  have  been  com- 
petent to  the  Edinburgh  and  Glasgow  Company  if  any  attempt 
bad  been  made,  under  an  unreasonable  construction  of  the 
statute,  to  band  over  a  bit  of  the  line  hero  and  a  bit  there, 
aud  to  require  the  Edinburgh  and  Glasgow  Company  to  taku 
such  fragments  as  implement  of  the  statutory  obligation.  No 
such  case  is  put.  More  thau  half  of  the  line  is  made — frura 
ouu  end  to  an  important  town  and  harbour  in  the  course  of 
tbe  line,  and  joining  at  tbe  end  another  great  line  of  rail. 
way.  Hence  tbe  portion  completed  is  clearly  what  the  suv 
tute.  contemplated  as  a  part  computed  for  working,  and  as  the 
commencement  of  the  lease. 

The  Stirling  and  Dunfermline  Company  must  proceed  to 
execute  tbe  remainder  of  the  line  with  all  dispatch,  not  only 
within  the  statutory  period,  bnt,  as  they  have  now  called  on 
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the  E'linbnrgh  and  Glasgow  Company  to  take  this  part,  as 
speedily  an  the  work  can  go  on.  It  has  not  been  alleged  that 
tbrra  hM  been  undue  delay  on  their  part,  and  hence  In  every 
point  of  view  the  completion  of  Ibis  part  is  exactly  what  the 
■tatntory  contract  of  lease  prorided  for  and  contemplated. 

8.  I  am  very  clearly  of  opinion  that  the  lease  is  in  no  degree 
Infringed  or  revoked  by  the  statute  of  1849.  That  statute  de- 
clare", that  nothing  therein  is  to  affect  the  rights  of  the  Edin- 
burgh and  Glasgow  Company  and  of  the  Stirling  and  Dunferm- 
line Company — clearly  in  reference  to  their  contract  of  lease. 
It  assumes  the  existence  of  the  contract  of  lease  as  obligatory 
and  in  force,  and  contains  a  provision  in  favour  of  the  Edin- 
burgh and  Glasgow  Company,  by  which  certain  extra  expen- 
diture in  not  to  be  estimated  against  the  latter  company,  in 
calculating  the  rent  to  be  paid  by  them  for  the  line- 
That  this  subsequent  statute  makes  certain  alterations  fn 
some  respectfl.  as  a  sort  of  adjustment  of  competing  interests 
between  the  Scottish  Central  Company,  the  Stirling  and  Dun- 
fermline Company,  and  the  Edinburgh  and  Glasgow  Company, 
who  will  he  in  right  of  the  latter,  can  in  no  respect  alter  the 
position  of  the  Stirling  and  Dunfermline  Company  and  the 
Edinburgh  and  Glasgow  Company,  so  long  as  the  lease  consti- 
tuted by  statute  Is  not  revoked  and  declared  by  statute  to  be 
at  an  end.  Such  arrangements  as  to  one  line  are  often  varied 
by  parliament  in  subsequent  statutes.  These  variations  may 
be  opposed.  If  the  opposition  is  not  successful,  and  if  they 
are  held  to  be  fundamentally  inconsistent  with  the  original 
contract  of  lease,  application  may,  on  the  other  hand,  tie  made 
at  the  time  to  parliament,  to  recal  and  revoke  the  contract  of 
lease  in  respect  of  such  variations.  But  if  not  declared  null, 
the  lease  subsists  n'  iiatwi,  and  each  party  suffers  the  incon- 
veniences  of  any  interference  with  the  advantages  of  the  line, 
or  the  loss  of  contemplated  profit  by  the  objects  obtained  by 
other  companies. 

But  in  the  statute  of  1849, 1  see  no  interference  with  the  ori. 
final  lino  of  the  Stirling  and  Dunfermline  Company,  It  was 
not  provided,  that  in  addition  to  the  junction  to  the  north  of 
the  Forth  with  the  Scottish  Central  Company,  there  should 
ntauarity  be  another  Junction  at  the  point  where  it  was  pro- 
posed that  the  main  line  should  commence  at  or  near  the  Gas 
work*.  I  think  the  reverse  is  the  fair  deduction  from  the 
statute  of  1846.  And  if  the  statute  of  1849  prevents  another 
Junction  which  it  would  be  competent  otherwise  to  make  near 
the  Gas  Works  with  the  Scottish  Central  Company — on  which 
point  I  abstain  entirely  from  Indicating  sny  opinion  whatever— 
I  do  not  think  that  this  made  any  change  in  the  line  at  de- 
ttribed  in  the  statute  of  1648.  But  I  only  notice  this  in  pass- 
ing, for  I  am  clearly  of  opinion,  that  If  such  change  was  made 
by  the  statute  of  1849,  it  did  not  destroy  the  lease,  or  affect  the 
right  of  the  Stirling  and  Dunfermline  Company  to  enforce  that 
contract. 

4.  The  plea,  that  the  agreement  of  1S4S  Is  the  regulating, 
and,  if  I  understand  the  argument,  the  only  binding  contract 
of  lease,  except  as  regards  details,  is  not  maintainable  under 
the  statutes.  Whatever  agreement  might  lie  madu  by  the 
promoters  of  the  Stirling  and  Dunfermline  line,  required  to  be 
■nnctioued  and  perfected  by  the  authority  and  intervention 
of  parliament ;  and  how  parliament  might  choose  to  sanction 
It,  or,  Indeed,  what  changes  the  parties  might  make  upon  the 
plan  to  bo  submitted  to  parliament,  was  of  course  quite  un. 
curtain.  The  statute  of  1846  contains  the  contract  of  lease : 
It  fixes  down  that  lease  on  both  parties,  and  an  option  on 
cither  side  to  resile  and  abandon  the  lease,  is  directly  at  vari- 
ance with  the  positive  and  peremptory  provisions  of  the  sta- 
tute 1848.  I  think  it  unnecessary  to  say  more  on  that  point. 
The  vague  reference  to  the  agreement  1845  in  the  act  of 
parliament  1848,  certainly  cannot  make  it  overrule  the  act 
of  1846,  or  the  subsequent  statute  of  1849,  in  which  the  sta- 
tutory contract,  completed  by  the  act  1846,  is  held  to  subsist, 
and  to  bs  obligatory  on  both  parties. 

5.  But,  then,  the-  Edinburgh  and  Glasgow  Company  maintain 
that  the  Stirling  and  Dunfermline  Company  have  lost  the 
power  to  commence  their  line  with  a  separate  terminus,  as 
contemplated  by  the  statute  1848,  and  also  have  not  provided, 
as  they  were  bound  to  do,  ground  for  the  station  at  that  sepa- 
rate terminus, — and  hence,  that  the  Edinburgh  and  Glasgow 
Company  are  not  bound  to  go  on  with  the  contract  of  lease. 
This  defence  partly  depends  on  an  alleged  change  made  by 
the  statute  of  1849  on  the  powers  of  the  Stirling  and  Dunferm- 
line Company,  and  partly  on  their  failure,  in  point  of  fact,  to 


obtain  the  ground  which,  under  the  statute,  they  wot,  is  a 
said,  bound  to  acquire  for  a  station. 

On  the  first  part  of  the  defence,— the  supposed  chanpiife 
powers  of  the  (Stirling  and  Dunfermline  Company,  ascriM  « 
the  operation  of  certain  clauses  In  the  act  of  1849, — lux 
satisfied  that  the  effect  of  these  clauses  is  other  than  prMMn 
of  the  Scottish  Central  Company  against  further  interims 
with  them  than  the  act  of  1846  directly  authorised.  1  :-,  H 
thiuk  that  these  clauses  deprive  the  Stirling  and  Durjfera.-j 
Company  of  any  powers  which  they  diredly  received  iwlHfe 
act  1846,  or  really  affect,  to  any  extent,  their  position,  node  itu 
act,  in  reference  to  the  Scottish  Central  Company.  Whin 
these  claused  affect  the  right  of  the  Stirling  and  Dniitraiia 
Company,  under  the  general  statutes,  to  ran  their  lint  an, 
and  to  Join,  near  the  Gee  Works,  the -Scottish  Central  Em.: 
abstain  from  considering— firit,  because  we  have  not  Unpen 
most  interested  in  that  question,  before  ns ;  and,  Ksmfc.lt 
cause  I  am  not  disposed  to  allow  the  Edinburgh  andGIvf* 
Company,  in  their  anxiety  to  repudiate  their  contract  tsar 
the  statute,  to  argue,  as  for  the  Scottish  Central  Cmftr. 
points  which  have  never  yet  occurred  with  that  conpi- 
The  interests:  of  the  Stirling  and  Dunfermline  Compurul 
the  Edinburgh  and  Glasgow  Company,  ns  to  these  nuUer*,* 
identical,  and  they  must  mutually  make  out  the  tot  or 
they  can  against  the  Scottish  Central  Company,  wlKusa 
points  do  arise,  if  their  interest  require  them  to  be  msilitiiitd 

But  further,  and  supposing  the  act  of  1848  did,  to  the  nun 
coutended  for,  affect  and  alter  the  position  of  matten  in  rav: 
to  the  interest,  not  merely  of  the  Stirling  and  Dnutinia 
Company,  but  of  the  Edinburgh  and  Glasgow  OotnpsiTil*- 
for  by  that  time  they  were  mutual  and  joint  by  tbt  pterin 
statutory  contract  of  lease,  and  deprived  both  (for  ™e  ram 
not  be  affected  without  the  other  being  also  injured)  of  m 
right  of  Junction  with  the  Scottish  Central  ComfairrvW: 
they  previously  enjoyed — still  more  clearly  inch  chsigtot 
not  recal  and  rescind  the  contract  of  lease,  which  thai  as 
statute  holds  to  be  in  full  force  and  operation,  and  binding 
both.  If  the  Edinburgh  and  Glasgow  Company,  who  "-•■ 
cognizant  of,  and  parties  to  that  statute,  had  thought  data* 
had  any  ground  for  applying,  at  that  time,  for  a  recal  kh 
Contract  of  lease,  in  respect  of  such  supposed  change!  o»  ui 
terminus  of  the  line  of  the  Stirling  and  Dunfermline  Conpus 
that  was  the  time  for  attempting  to  be  relieved  by  parhiua; 
of  their  statutory  contract.  But  they  were  nut  so  relieve*,  e'. 
they,  as  well  as  the  Stirling  and  Dunfermline  CompuT.itl 
bear  the  consequences  of  any  such  alterations  as  are  wii* 
to  the  operation  of  the  act  1849,  if  at  all  injurious  totted 
sanctioned  by  the  act  1846. 

As  to  the  part  of  the  defence  founded  on  the  alleged  fal« 
of  the  Stirling  and  Dunfermline  Company  to  pro  vide  UiepoB-l 
required  by  the  statute  1846  to  be  provided  for  the  liat,  ttKirie 
described  and  leased,  It  also  entirely  fails.  As  the  caw  a» 
before  us,  it  did  not  clearly  appear  what  was  the  enct  «<"' 
matters  as  to  the  ground  acquired  by  the  Stirling  and  fe 
fermline  Company.  But  the  minute  which  we  directed  i-  ■' 
lodged  with  the  plan,  has  cleared  up  this  mstter  rer?  ifr 
tinctly,  and  deprived  the  defenders  of  the  least  pretext '.' 
their  allegations  on  this  part  of  the  case.  Indeed,  either  un 
must  have  known  the  exact  state  of  the  facts,  or  ought,  ew 
easily  might,  to  have  ascertained  how  matters  stood  befcreufl 
adopted  this  ground  for  resisting  fulfilment  of  their  •tunfrr 
obligation. 

The  line  may  still  commence  as  near  the  GaeWoriailt" 
south  termination  of  the  ground  coloured  green,  sapj-M! 
that  this  general  description  of  the  commencement  of  thtlw 
requires  that  it  should  begin  as  near  the  Gas  Works  u  the  at" 
end  of  the  space  coloured  green.  The  Stirling  and  DonJrT- 
line  Company  have  done  all  that  they  could  to  obtain  tw» 
ground.  If  the  previous  existence  of  powenln  theSoati** 
Central  Company  prevented  them  acquiring  the  greet-.  * 
close  to  the  Gas  Works  as  they  propose,  that  was  an  ifcpn-  ■ 
ment  known  to  the  Edinburgh  and  Glasgow  Companjssow 
as  to  the  Stirling  and  Dunfermline  Companr,  sod  of  v^-*- 
both  ran  their  risk.  Only  one  junction  with  tic  Scottish  (*=- 
tral  Company  U  exprewly  mentioned  in  the  statute;  jjJlf 
prebend  the  line  commences  in  sufficient  proiianty  with  i» 
Gas  Works,  to  fulfil  the  description  in  the  rtsW". »  »  ** 
from  the  proposed  station  on  the  pink  and  brosn  J*0"""-"" 
enables  passengers  and  goods  to  go  into StfaBaf  "J  "»*?* 
njadafowyarionrytothentnthc/thsaojeatotliert** 


18S8.J 


IN  THE  COURT  OF  SESSION,  &©. 


of  the  Scottish  Central  Company.  A  station  at  Stirling  to  not 
Mpresrty  mentioned — ranch  less  a  station  close  to  the  Gal 
Works ;  and  although  ground  for  a  station  is,  of  coarse,  neces- 
mn  for  the  convenience  and  traffic  of  the  line,  that  accommo- 
dition  is  most  amply  afforded  at  the  place  proposed  by  the 
pursuers.  Say,  it  seems  to  me  that  it  is  the  fitting  and  proper 
place  for  the  station — as  there  is  a  road  from  It  right  up  to  the 
(o*n,  which,  indeed,  comes  down  to  the  other  side  of  the  line 
of  the  Scottish  Central  Company,  alongside  of  that  road — 
white;  there  Is  no  public  road,  it  Is'sald,  from  the  Ota  Works  np 
to  the  town. 

After  full  consideration,  therefore,  I  am  of  opinion  that  at) 
the  ulcus  maintained  by  the  Edinburgh  and  Glasgow  Company 
ere  mere  pretexts  adopted  in  their  aniiety  to  liberate  them- 
Kites  from  a  statutory  contract,  which  they  are  bound,  but 
urart  unwilling,  to  Implement. 

The  Interlocutor  must,  I  think,  be  more  special,  for  the  true 
interests  of  both  parties,  and  to  enable  the  pursuers,  if  they 
obtain  interim  extract,  to  charge  on  their  decree  effectually  for 
specific  implement. 

Lord  Mttfnyn — The  object  of  the  present  summons  is  to 
enable  ihe  Court  to  enforce  the  provisions  of  three  acts  of  par- 
liament, which  are  said  to  constitute  n  lease  of  the  Stirling  and 
Donfcrmliiie  Railway  to  the  Edinburgh  and  Glasgow  Railway, 
•nit  to  com  piil  fulfilment  of  the  same.  These  acts  were  passed 
respectively  in  1848,  1848,  and  1849.  For  (be  first,  the  Edin- 
bsnjfaand  Glasgow  Company  were  joint  petitioners  to  parlia- 
ment along  with  the  promoters  of  the  line  from  Stirling  to 
Dunfermline — and  it  gave  them  what  they  required — what,  at 
Irast,  parliament  thought  beneficial  for  the  public  to  grant,  by 
snthoriiing  the  mid  railway  to  be  made  to  commence  "  at  or 
near  to  the  Gas  Works  in  the  burgh  of  Stirling,  and  also  by  a 
junction  with  the  Scottish  Central  RailwayncartheNewBridge 
U  Stirling;  and  shall  terminate  at  or  near  to  the  town  of 
Dnnfermlino."  The  railway  Is  to  be  executed  under  the  super- 
intendence of  Mr.  Miller,  then  engineer  of  the  Edinburgh  and 
Glasgow  Railway  Company,  whom  failing,  any  other  engineer 
employed  by  that  company  ;  and,  by  §  46,  on  the  completion 
of  the  railway,  or  any  pari  thereof,  to  his  satisfaction,  the  Edin- 
burgh and  Glasgow  Railway  Company  is  to  have  the  nse  of  it 
for  35  years,  and  keep  It  in  good  order,  and  pay  the  rent  fixed 
by  the  said  act  No  allusion  is  made  to  any  agreement  pre- 
viously entered  Into  between  the  two  petitioning  parties;  and 
1  hold  it  quite  incompetent  to  go  back  npon  this,  or  to  refer  to 
it  or  to  any  of  ita  clauses,  farther  than  as  they  have  been  en- 
acted by  parliament.  The  act  184B  was  to  authorize  certain 
delations  from  the  line  ;  and  the  only  section  requiring  notice 
is  \  IT,  that  this  act  Is  not  to  affect  the  right*  of  the  Edin- 
burgh, and  Glasgow  Railway  under  a  certain  agreement  for  a 
lease,  dated  27th  June  1846,  or  the  said  recited  act  1846.  This 
"ill  not  give  them  any  privilege  In  getting  rid  of  the  lease, 
■bich  they  am  now  seeking  to  do  by  their  defence  against 
this  action. 

To  the  act  1849,  the  Edinburgh  and  Glasgow  Company  were 
opposing  parties;  bat  the  2d  section  distinctly  bears,  that  no- 
thing In  the  act  is  to  qualify,  alter,  or  prejudice  the  rights  and 
Interest  of  the  two  companies  under  the  said  first  act  Now, 
the  Edinburgh  and  Glasgow  had  satisfied  patliament  that  it 
"fluid  benefit  the  public  as  well  as  their  own  company  to  ob- 
tain a  lease  of  the  projected  line  from  Stirling  to  Dunfermline; 
and  this  latter  company  undertook  to  eiecote  the  line,  to  give 
the  other  the  benefit  they  sought  of  getting  a  lease  of  it.  These 
tno  rights  are  thus  saved — the  oue  to  grant  the  lease,  and  the 
other  to  have  power  to  take  it — as,  indeed,  it  is  constituted  by 
the  act  itself;  accordingly,  the  lease  is  expressly  referred  to  at 
the  conclusion  of  §  22.     - 

Section  26  seems  to  afford  some  difficulty,— -by  which,  with- 
out consent  of  the  Scottish  Central  Railway  Company,  the 
Stirling  and  Dunfermline  are  not  to  enter  upon,  purchase,  or 
tnke  land  belonging  to  that  company.  But,  then,  it  is  said 
tlmt  they  had  previously  given  notice  of  their  Intention  to 
Uke  all  that  Is  great  on  the  plan,  and  that,  by  §  21,  such 
notices  are  not  to  be  affected  by  the  extension  of  time  ;  and, 
moreover,  being  in  possession  of  what  is  pink  on  the  plan,  a 
railway  may  be  constructed,  and  oven  a  station  may  be  erected 
on  their  own  ground,  sufficient  to  meet  the  description  of  the 
line  of  railway,  at  or  near  the  Gas  Works,  to  be  leased. 

a  be  so,  then  the  objection,  that  only  a  part  of  the 

-*"*-j,  and  that  the  rest  cannot  be  completed.  Is  all 

It  is  quite  true  that  the  lease  is  ultimately  to 


line  is  fli 


embrace  thewliole  line  from  Stirling  to  Dunfermline,  although 
It  may  be  partially  given  over  to  the  lessees  to  work,  in  terms 
of  the  words  any  part  thereof — that  is,  any  proper  workable  por- 
tion of  it — and  IS  miles  between  two  such  towns  as  Alloa  and 
Dunfermline,  about  two-thirds  of  the  whole  projected  line, 
amply  fulfils  ihe  condition  under  which  the  lease  is  to  be  un- 
dertaken by  the  defenders  at  first,  under  the  understanding 
that  the  whole  is  to  be  completed  within  the  appointed  period. 
There  is  no  doubt  that  there  is  to  be  but  one  lease,  and  of  the 
whole  line,  and  any  portion  subsequently  completed  will  amal- 
gamate with  the  lease  of  the  first  part,  and  run  only  Ita  period 
of  85  years.  The  clause  might  have  been  butter  framed  to 
meet  the  partial  completion  of  the  tine  ;  but,  giving  it  a  fair 
and  reasonable  construction,  this,  is  the  fair  meaning  of  it. 
And  if  there  be  any  ambiguity  or  incorrectness  in  its  provi- 
sions, it  Is  the  fault  of  the  one  company  as  much  as  of  the 
other,  for  they  were  joint  petitioners  for  the  act  1846  ;  and, 
further,  1  must  notice,  that  In  a  petition  to  parliament  against 
a  bill  Cor  repealing  leasing  powers,  they  expressly  state  that 
"they  were  the  originators  of  the  Stirling  and  Dun  form  I  in  a 
Railway."  Having  thus  encouraged  the  parties  to  go  on  with 
this  project  on  the  faith  of  this  lease,  which  they  so  anxiously 
protected,  they  now,  on  finding  that  they  bad  miscalculated  the 
lieneflt  to  be  derived  from  It,  seek  to  get  rid  of  the  obligation, 
and  to  leave  the  loss  upon  the  pursuers.  I  think  this  would 
be  manifestly  unjust. 

Lord  Cockburn.—l  agree  entirely  with  your  Lordship  in  the 
results  to  which  you  have  come,  and  on  very  nearly  the  some 
grounds.  It  appears  to  me  that  there  are  just  three  points 
involved  in  this  case.  The  first  Is,  whether  it  be  true,  as  the 
Edinburgh  and  Glasgow  Railway  Company  say,  that  they  are 
entirely  out  of  the  statute  in  virtue  of  the  agreement  thai 
was  entered  into  before  the  statute  was  passed.  The  Edin- 
burgh and  Glasgow  Company  nave  contended  that  that  agree- 
ment annihilates  all  the  acts  of  parliament ;  and  that  by 
that  agreement  the  case  must  be  decided.  Now,  I  cannot  agree 
with  that  at  all.  I  cannot  hold  that  a  contract  ratified  by 
statute  can  ever  be  set  aside  by  a  private  compact  that  was 
previously  entered  into  between  the  parties.  If  they  intended 
that  the  principles  of  this  agreement  were  to  be  those  by  which 
they  were  to  be  guided,  they  ought  to  have  embodied  them  in 
thestatute,  and  made  it  their  business  to  have  submitted  them 
to  parliament  I  look  upon  this  contract  as  fixed  by  the  sta- 
tute, and  that  we  must,  therefore,  leave  the  agreement  out  of 
view.  In  the  next  place,  the  Edinburgh  and  Glasgow  Com* 
pany  contend,  that  even  although  they  are  under  the  statute, 
they  are  not  hound  to  take  on  lease  the  line  until  it  is  com- 
plete. That,  I  think,  was  the  Import  of  their  defence ;  but 
that  defence  I  hold  to  be  excluded  by  the  intention,  and  even 
by  the  express  words  of  the  statute.  They  are  bound  not  only 
to  take  the  whole  railway  when  completed,  but  to  take  any 
portion — meaning  by  that  any  workable  portion — that  may 
be  completed.  It  is  quite  true  that  they  are  to  get  a  lease  of 
the  whole  concern ;  but  it  is,  at  the  same  time,  not  the  less 
true,  that  they  are  to  get  it  in  portions  as  it  is  completed; 
That  is  the  meaning  of  the  statute — and  not  by  any  general 
construction,  for  it  is  the  express  words  of  the  statute.  I  will 
not  enter  into  the  arguments  that  were  urged  by  the  Edin- 
burgh and  Glasgow  Company  on  this  part  of  the  statute ;  bat 
I  think  it  Is  quite  clear,  that  while  they  are  to  get  a  lease  of 
the  whole  line,  they  are  to  take  portions  of  it  as  they  are  com- 
pleted. There  is  a  third  point,  too,  In  the  case,  namely,  that 
the  Stirling  and  Dunfermline  Company  never  can  give  a  lease 
of  the  railway  as  contemplated  by  the  statute,  inasmuch  as 
it  can  never  be  completed  at  the  Stirling  end.  It  Is  impos- 
sible, says  the  Edinburgh  and  Glasgow  Company,  for  the  thing 
called  the  Stirling  and  Dunfermline  Railway  to  be  finished, 
and  therefore  we  are  not  bound  to  take  any  portion  of  it 
which  you,  tbe  Stirling  and  Dunfermline  Company,  may  have 
completed.  That  turns  entirely  on  a  matter  of  fact,  whether 
it  is  possible  to  make  this  portion  of  the  line — whether  any- 
thing has  arisen  at  this  Stirling  end  of  tbe  railway  which 
mokes  It  impossible  fur  them  to  complete  it  there  in  terms  of 
the  statute.  There  certainly  appeared  to  mo  some  little  diffi- 
culty about  this  at  the  Bret— a  difficulty  which  arose  from  the 
want  of  knowledge  of  the  locality ;  but  that  having  been  ulti- 
mately made  clear,  the  objection  of  the  Edinburgh  and  Glas- 
gow Company  files  off,  and  nothing  remains  of  a  nature  to 
relieve  them  of  their  obligations,  on  account  of  this  matter.  I 
am  clearly  of  opinion,  therefore,  that  tho  Edinburgh  and  Guts- 
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gow  Company  are  bound  to  take  this  portion  of  the  lino  that 
is  completed.  Suppose  for  a  moment  that  tbe  case  bad  been 
reversed  :  Suppose  that  the  Stilling  and  Dunfermline  Railway 
had  turned  oat  to  very  lucrative  a  concern,  that  they  wanted 
to  get  rid  of  tbe  contract  with  the  Edinburgh  and  Glasgow 
Company  altogether, — What  kind  of  a  caw  would  the  Stirling 
and  Dunfermline  Company  have  bad  f  Not  one,  I  think,  that 
a  court  of  law  would  for  an  instant  have  sustained. 

Lord  Murray. — I  certainly  agree  with  what  all  of  yonr  Lord- 
ships hare  stated.  Questions  may  arise  with  the  Scottish 
C.-ntral  on  the  grounds  whicb  your  Lordship  (the  Lord  Justice- 
Clerk)  has  stated  ;  but  you  very  well  remark,  that  yon  would 
not  anticipate  these.  I  do  not  know  whether  we  should  pro- 
nounce an  ititei  locator  In  the  whole  matter,  or  remit  it  to  the 
Lord  Ordinary. 

Lord  Jiatic*- Clerk. — If  it  (roes  back,  I  think  we  should  make 
such  an  addition  to  the  interlocutor  of  the  Lord  Ordinary  as 
will  put  an  end  to  the  pretexts  on  which  this  interlocutor  has 
been  resisted  on  the  part  of  the  Edinburgh  and  Glasgow  Com- 
pany. 

The  Court  pronounced  the  following  interlocutor: — ■ 
"Becal  the  interlocutor:  Repel  all  the  defences  stated  on 
record  against  the  conclusions  of  the  present  action:  Find  that 
it  is  proved  by  the  certiflcate  of  Mr.  Miller,  the  engineer  named 
fn  the  statute  libelled  on,  dated  4th  December  1850,  and  not 
disputed,  that  the  whole  portion  of  the  Stirling  and  Dunferm- 
line Railway  from  the  station  at  Dunfermline  to  the  station  in 
or  near  the  town  of  Alloa,  being  in  whole  above  IS  miles  and 
6  furlongs,  has  been  completed  and  executed  to  the  satisfaction 
of  the  said  John  Miller,  and  must  now  be  taken,  under  the  sta- 
tute libelled  on,  in  lease  by  the  Edinburgh  and  Glasgow  Rail- 
way Company,  defenders  in  the  action ;  and  tbe  powers  confer- 
red by  the  statutes  on  the  Stirling  and  Dunfermline  Company, 
in  rej-ard  to  the  management  and  working  of  tbe  said  portion 
of  the  line,  now  vest  in  the  said  Edinburgh  and  Glasgow  Com- 
pany, and  may  be  exercised  by  them :  Find  that  the  contract 
of  lease,  constituted  by  tbe  statute  1846.  of  the  line  of  the  Stir- 
ling and  Dunfermline  Railway,  took  effect  and  came  into  opera- 
tion so  soon  as  the  above  certificate  was  granted  by  the  said 
John  Milter,  and  that  the  portion  so  completed  most  be  taken 
by  the  Edinburgh  and  Glasgow  Company  under  the  provisions, 
obligations,  and  conditions  of  tho  said  lease,  as  specified  in  tbe 
■aid  statutes,  as  fair  implement  pro  tanto  of  tbe  said  contract 
of  lease  :  Find  it  not  averred  that  there  has  been  any  undue 
delay  on  the  Stirling  and  Dunfermline  Company  In  proceeding 
b>  complete  the  remainder  of  the  line  to  the  town  of  Stirling, 
and  tbat  they  are  bound  to  proceed  in  the  formation  and  exe- 
cution of  the  same  with  all  convenient  speed  :  Find  that  the 
Stirling  and  Dunfermline  Railway  Company  have  acquired  all 
the  ground  which  it  was  necessary  for  them  to  obtain  in  order 
to  carry  the  railway  to  the  western  extremity  of  the  line  at  or 
near  Stirling,  described  in  tbe  act  of  1846 :  Find  that  the 
Edinburgh  and  Glasgow  Company  have  assigned  no  valid  rea- 
son for  not  fulfilling  their  part  of  the  contract  of  lease  consti- 
tuted by  the  statute  184G,  and  continued  by  the  other  statutes 
libelled  on,  or  for  not  now  entering  into  possession  of  tbe  por- 
tion of  tbe  said  railway  now  completed  under  the  said  statu- 
tory contract  of  lease  :  Therefore,  find,  decern  and  declare, 
that  the  portion  of  the  said  railway  now  completed,  situated 
between  tbe  joint  station  of  the  Edinburgh,  Perth,  and  Dundee 
Railway,  and  the  Stirling  and  Dunfermline  Railway,  in  or  near 
to  the  town  of  Dunfermline,  and  the  station  of  the  Stirling  and 
Dunfermline  Railway,  in  the  town  of  Alloa,  extending  to  IS 
miles  6  furlongs  and  90  yards  or  thereby,  is,  by  virtue  of  the 
said  acts  of  parliament,  vested  in  the  defenders,  from  and 
since  the  4tb  day  of  December  1850,  and  during  ibe  period  of 
85  years  thereafter,  subject  to  the  conditions  contained  in 
the  said  acts;  and  that  tbe  said  defenders  are,  during  the  said 
period,  bound  to  tabs  and  hold  the  same  in  lease,  and  to  main- 
tain the  works  so  completed,  in  good  and  sufficient  order,  and 
to  pay  to  the  pursuers  an  annual  fixed  rent  or  consideration 
for  tbe  use  thereof,  at  the  rate  of  four  per  centum  on  tbe  whole 
amount  expended  by  the  pursuers  in  obtaining  tbe  said  several 
acts,  and  In  completing  the  said  portion  of  railway,  as  tbe  said 
amount  shall  be  ascertained  and  fixed  by  John  Miller,  civil 
engineer  in  Edinburgh,  whom  failing,  by  the  engineer  of  the 
Edinburgh  and  Glasgow  Railway  Company  for  the  time  being ; 
and  also  to  pay  to  the  pursuers  a  further  fluctuating  and  con- 
tingent rent  or  consideration,  equal  to  one  half  of  tbe  whole 


receipts,  which  shall  appear  from  the  books  of  the  said  rleft-u- 
dera  to  have  been  drawn  by  them  during  the  preceding  yen 
In  respect  of  the  traffic  of  the  said  portion  of  railway,  after  de- 
ducting tbe  said  fixed  rent  of  4  percent.,  and  a  sum  equal  to 
85  per  cent  on  such  gross  receipts,  In  respect  of  tbe  expenK 
of  maintaining  and  working  the  Same  :  And  further,  find, 
decern  and  declare,  that  the  said  defenders  were  bound,  as  ou 
tbe  said  4th  day  of  December  1850,  to  enter  into  possession  of 
the  said  portion  of  tbe  said  Stirling  and  Dunfermline  Railway. 
and  thereafter,  during  the  said  period  of  35  years,  to  excrete 
all  the  powers  and  authorities  conferred  by  the  said  acts  on 
the  pursuers,  with  respect  to  the  maintenance,  protection,  ud 
use  of  the  said  portion  of  tbe  Stirling  and  Dunfermline  Rail  var, 
subject  to  the  same  provisions,  rules  and  regulations,  as  an 
by  tbe  said  acta  imposed  on  tbo  pniawers ;  and  remit  to  tbe 
Lord  Ordinary  to  proceed  with  the  disposal  of  the  cause,  dot 
regard  being  bad  to  the  fact,  that  the  whole  defences  staled 
against  tbe  conclusions  of  tbe  action  are  hereby  repelled : 
Find  the  pursuers  entitled  to  expenses  since  the  data  of  tit 
Lord  Ordinary's  interlocutor  ;  allow  an  account  thereof  to  bt 
given  in  to  the  Lord  Ordinary;  and  reserve  all  other  qus- 

Lord  Ordinary.  Cownn.-Act.  Sol.  Gen.  (lnglla),  Marshall, 
Brace  ;  Dnndas  and  Jamicsou,  W.S.  Agent*. — AU.  Neares, 
Fatton ;  Smith  and  Kinnear,  W.S.  Agent:— {F.B.) 


Second  Division. 

Omitted  of  proper  date— 2d  March  1852. 

No.  194. — Henry  Bevrridoe,  Purwcr,  v.  Johx 

LlDDBLL  and  Co.,  Defender*. 

Process — Extract — Expenses—  Where  the  Court  pronounced  saow 

for  the  turn  toed  for,  and  found  the  puriuer  entitled  to  iipnKt— 

Question,  Whether  it  teat  competent,  without  leave  of  the  Court,  <« 

extract  the  decree  for  the  prina/.al  nan  ad  interim  ;  bit  an  ednet 

thereof,  bearing  to  be  ad  interim,  having  been  modi — Held  (aaittu 

vol  no  bar  to  a  mbtequent  deamiturefor  expenses. 

See  ante,  p.  153. 

This  was  an  action  for  debt.  The  Court  pronounced 
decree  for  the  sum  sued  for,  and  found  the  pursuer  en- 
titled to  expenses. 

The  pursuer  extracted  the  decree  which  had  been 
pronounced,  the  word  "  interim"  being  prefixed  to  the 

Thereafter  he  submitted  the  process  to  the  auditor 
with  a  view  to  taxation  of  the  expenses. 

The  defender  objected,  that  decree  having  been  ex- 
tracted, the  case  was  out  of  Court.  The  auditor  taxed1 
the  expenses,  reserving  the  objection  for  tbe  considera- 
tion of  the  Court. 

The  pursuer  having  moved  for  approval  of  tbe  audi- 
tor's report,  the  defenders  objected— 1 .  This  was  an  in- 
terim extract  of  the  decree  for  the  sum  sued  for,  bnt 
such  a  decree  could  not  be  extracted  ad  interim  without 
the  authority  of  the  Court,  which  had  not  been  obtained. 
The  extract,  therefore,  was  not  interim,  bat  absolute, 
and  if  so,  there  was  no  longer  any  case  before  the  Court. 

The  pursuer  amwered — If  this  was  an  interim  extract, 
the  case  was  still  in  Court.  The  objection  was,  thit  it 
could  not  be  considered  an  interim  extract,  because  de- 
cree could  only  be  extracted  ad  interim  under  the  spe- 
cial authority  of  tbe  Court.  But  it  had  been  decided, 
previous  to  the  passing  of  the  Court  of  Session  Act,  tint 
it  was  competent  to  extract  all  decrees  ad  interim,  pro- 
vided leave  was  granted  by  the  Court. — Rothsay,  l'tb 
Nov.  1789;  M.  12,188.  Marquis  of  Lorn,  20th  Dm. 
1796  j  Hume's  Dec.  14.  Buchanan,  6th  Feb.  1314; 
P.  C.  By  §  28  of  that  act  it  was  provided,  speciaUj 
enumerating  "  decrees,"  that  wherever  previously  com- 
petent with,  it  should  now  be  competent  without  leave, 
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to  extract  ad  interim.    The  extract,  therefore,  was  a 

good  interim  extract,  although  do  leave  to  extract  ad 
interim  had  been  given. 

The  defenders  replied — The  provision  in  the  statute 
tpplied  only  to  a  particular  class  of  oases — viz.  to  proper 
uts  and  warrants  pronounced  in  the  course  of  a  case,  for 
the  uplifting  of  money,  and  snch  like,  with  a  decree 
embodied,  and  not  to  proper  decrees  on  the  merits,  ex- 
hausting the  case. 

lord  Mtdvyn  — I  think  I  would  recal  this  extract  as  being 
mil  I  iboDld  like  to  see  any  one  Incarcerated  on  a  charge  given 
under  iC  I  never  had  any  other  opinion,  than  that  tbe  clause 
id  (Ik  new  act  was  not  intended  to  apply  to  the  ordinary  case 
■(decrees, 

Lard  Jialics-Cltrk.  -If  there  is  to  be  any  difficulty  on  the 
point,  we  must  have  it  argued  before  the  whole  Court  For 
011  part,  I  am  inclined  to  think  this  la  a  good  interim  extract; 
tut,  in  reference  to  the  question  now  before  us,  it  seems  to  ma 
of  do  consequence  whether  it  Is  good  or  bad.  If  the  extract 
is  good,  it  must  be  an  Interim  extract  only,  and  therefore  it 
tsnnot  be  eaid  that  there  Is  no  case  in  Court.  On  tbe  other 
bud,  if  it  it  bad,  then  no  extract  at  all  baa  been  made,  and 
■o  iL»  tbe.case  remains  in  Court.  Tbe  extract  being  undoubt- 
edly an  interim  extract,  it  is  not  necessary  to  decide  whether 
it  is  &  good  or  bad  interim  extract,  for  either  way  tbe  case 
rumiina  in  Court ;  and  whether  or  not  there  is  a  case  before 
la.  i*  all  wc  hate  at  present  to  decide.  Tbe  legality  of  a  charge 
On  snch  an  extract  as  this  la  quite  another  question. 

Lorii  Car  Hum  and  Hurras  were  understood  to  concur  with 
i be  Lord  J nat ice-Clerk. 

Dew — It  is  of  importance  that  some  decision  should 
be  come  to, — if  not,  the  extractor  stands  in  a  very  pecu- 
liar position. 

Uri  JutHa-Clirk. — The  extractor  is  quite  cleared  by  the 
opinions  of  the  Court.  It  may  be  a  question  between  the 
partia,  what  is  the  worth  of  this  extract;  but  no  question  can 
aria  u  ri-spec  ts  tbe  extractor. 

The  Court  approved  of  the  auditor's  report,  and  de- 
cerned for  the  amount  of  expenses  as  taxed. 

Act.  Dean  of  Faculty  (Anderson),  Cook;  John  Marshall, 
6.S.C.  Am'— Alt.  Deas,  P.  Sbaw ;  John  W.  Mackenxie,  W.8. 
■SJBU.-B.  Clerk.— <W.O.T.) 

10CA  March  1652. 

Ftbsi  Division. 

Ko.  195.— W.  P.  R.  Shkodrn  and  Mandatory,  Ptir- 

««■»,  v.  William  Patrick  and  others,  Defender*. 

foreign — Dom  idle — Alien — Legi  timation — Sum  m  on  s — Rele- 
vancy— A  per  ton  barn  in  Scotland,  and  proprietor  of  land  there, 
***t  to  America,  where  he  remained  for  many  years  and  died, 
hedng  married  on  deathbed  a  woman  who  had  premoutly  borne 
■W  a  child  in  America.  It  bring  alleged  thai  the  deceased  had 
Ttwaned  abroad  only  for  a  temporary  purpote,  and  had  all  along 
"teintdlhr  intention  of  ultimately  returning  to  Scotland — Ques- 
tion, 1.  Whether  the  allegation*  teen  relevant  to  infer  that  the 
jorly  nai,  at  the  date  of  the  marriage,  a  domiciled  Scottman,  and 
if  »,  rhether  the  marriage  legitimated  his  child  in  Scotland  t  2. 
Whether,  euppoting  the  child  to  have  been  to  legitimated,  he  fell 
**drr  the  operation  of  tile  ttatute*  naturaliang  the  foreign  born 
children  of  llritith  tubjectt,  to  at  to  be  capable  qfiucreeding  to 

_l**d  in  Scotland  t 

"icennial  Prescription — Retour— Summons  of  Reduction  — 
Kclevuicy — Question,  Whether  a  reeord  contained  averment)  of 
/'and  reteoant  to  reduce  a  retour,  notwithetanding  the  vicennial 
prarription  t 

uinmons  of  Reduction  of  Decree  of  Court  of  Session  and 
Hume  of  Lords — Relevancy — Fraud  —  A  person  born  in 
SaAland,  and  proprietor  of  land)  there,  Kent  to  America,  where 
'<  Aid,  having  married  on  deathbed  a  woman  who  had  borne 
'tn  a  ton  titrt.  The  party  who,  failing  lawful  ittut  of  tit 
etouurd,  iras  hit  heir,  wot  tened  heir  to  him.  Of  thit  tervice 
'  "ducHon  wot  raited  in  name  of  the  ton  and  hie  factor  loco 
(uloik,  u  Iks  ground  thai  the  ion,  having  been  legitima'ed  by  hit 
father')  marriage,  vat  hit  heir  at  lav,  but  decreet  of  abtobitor  wot 


pronounced.  Thereafter  the  ton  raited  a  reduction  of  the  decree, 
on  the  ground  that  the  tame  had  been  pronounced  in  rapect  of  the 
fraudulent  and  collutive  concealment  by  A ,  and  hie  brother,  who 
acted  at  A't  agent,  and  by  the  purtuer"  t  factor  loco  tutorin,  who 
had  entered  into  a  contpiracy  to  deprive  the  purtuer  of  hie  right*, 
of  the  fact  that  the  dtccoted  wat,  at  the  time  of  hit  marriage,  a 
domiciled  Scottman.  Termi  of  record  on  which — Held  that  the 
facte  at  forth  did  not  tupport  the  allegation*  of  fraud  and  conepi- 
racy,  and  action  ditmitted  at  irrrlerarj. 

The  late  William  Shedden  of  Ronghwood,  father  of 
the  pursuer,  and  uncle  of  the  defender  William  Patrick, 
in  1763,  when  about  fifteen  years  of  age,  left  Scotland 
for  America,  where,  with  tbe  exception  of  a  short  visit 
to  Scotland  in  1769,  he  remained,  carrying  on  business 
as  a  merchant,  till  1799,  when,  the  war  of  independence 
having  broken  out,  he  retired  to  Bermuda.  On  the 
conclusion  of  the  peace  in  1783,  he  returned  to  New 
York,  and  there  formed  a  connection  with  a  person 
named  Anne  Wilson,  of  which  were  born  the  pursuer 
and  a  daughter.  He  continued  to  reside  in  New  York  till 
13th  November  1798,  when  ho  died,  having  solemnized 
a  marriage  with  Wilson  on  the  7th  of  the  same  month, 
lie  left  a  deed  of  settlement  appointing  certain  parties 
in  America  (of  whom  John  Patrick,  William's  brother, 
was  one)  his  executors,  and  conveying  his  property  to  his 
children  in  equal  portions.  The  deed  made  no  mention 
of  the  heritable  property  in  Scotland.  William  Shedden 
also  left  a  letter,  dated  12th  November  1798,  addressed 
to  the  defender  William  Patrick,  stating  that  he  had  mar- 
ried Anne  Wilson  ;  that  one  of  his  children  was  a  boy ; 
"  I  have  ordered  my  executors  to  send  him  to  you."  The 
letter  contained  a  remittance  of  £400,  which  the  de- 
ceased desired,  with  "  such  farther  sum  or  sums  of  money, 
may  be  appropriated  for  the  purpose  of  maintaining  and 
educating  him  genteelly,  not  exceeding  £500,  without 
the  consent  of  my  executors,  of  whom  you  are  to  be 
totally  independent  in  this  business." 

The  parties  named  executors,  including  John  Pat- 
rick, who  subsequently  died  without  issue,  accepted  the 
appointment,  and  proceeded  to  act  upon  it. 

On  receipt  of  the  intelligence  of  his  uncle's  death, 
William  Patrick  wrote  his  brother  John,  on  9th  Feb- 
ruary, and  again  on  31st  May  1799,  to  get  the  opi- 
nion of  American  counsel  as  to  the  status  of  the  pursuer. 
An  opinion  was  returned  to  the  effect  that  the  marriage 
of  bis  parents  was  good,  but  had  not  tho  effect,  by  the 
law  of  America,  of  rendering  the  children  legitimate. 

Thereafter,  in  October  1779,  William  Patrick,  as 
commissioner  for  his  elder  brother  Dr.  Robert,  who  was 
then  abroad,  had  him  served  heir  cum  benefieio  inoentarii 
to  William  Shedden  in  the  estate  of  Roughwood.  Dr. 
Robert,  at  a  subsequent  period,  sold  the  estate  to  William. 

On  8th  April  1 800,  William  Patrick  wrote  Shedden's 
executors  a  letter  (quoted  by  Lord  Fullerton)  to  the 
effect  that  he  could  not  accept  of  the  appointment  of 
guardian  to  the  pursuer,  but  if  the  pursuer  were  sent 
home,  he  would  see  him  properly  educated  and  taken 
care  of. 

The  pursuer  left  America  in  May  1800,  and  arrived 
in  Scotland  in  the  course  of  the  same  year.  He  was 
sent  to  school  by  William  Patrick,  and  remained  in  this 
country  till  1811,  when  he  entered  tbe  navy,  and  sub- 
sequently went  to  India,  where  he  remained,  with  the 
exception  of  a  short  visit  to  this  country,  till  1833, 
when  he  returned  to  it  permanently. 

On  18th  September  1800,  Mr.  Patrick  wrote  the 
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8  (as  quoted  by  Lord  Fallerton),  proposing  that 
an  action  should  be  raised  to  have  the  question  of  the 
pursuer's  legitimacy  in  Scotland  judicially  settled.  Of 
the  same  date,  William  Patrick  wrote  his  brother  John, 
(quoted  by  Lord  Fullerton),  with  an  additional  me- 
morial to  be  laid  before  counsel,  on  which,  however,  it 
did  not  appear  that  any  opinion  was  ever  obtained. 

The  executors  having  declined  to  take  any  steps  in 
the  matter,  an  application  was  made  to  the  Court  by 
certain  relatives  of  William  Shedden,  to  have  Mr.  Hugh 
Crawford  appointed  factor  loco  tuloris  to  the  pursuer.  The 
appointment  having  been  made,  Mr.  Crawfurd  raised  a 
reduction  of  Dr.  Patrick's  service,  on  the  ground  that 
the  pursuer,  having  been  legitimated,  was  his  father's 
heir.  On  1st  July  1803,  the  Court  deoided  against  the 
pursuer's  legitimacy,  and  this  decision  was  affirmed  by 
the  House  of  Lords  on  3d  March  1808. 

In  1818,  the  pursuer  raised  a  summons  of  reduction 
and  declarator  against  William  Patrick,  and  Robert 
Shedden  Patrick,  grandson  and  representative  of  Dr. 
Robert,  and  his  tutors,  concluding  for  reduction  of  the 
retonr  in  favour  of  Dr.  Robert,  and  of  the  decrees  of  the 
Court  of  Session  and  House  of  Lords  in  the  previous  re- 
duction, on  the  ground  that  the  same  had  been  obtained 
through  fraudulent  concealment  or  misrepresentation  of 
the  fact,  that  the  pursuer's  father  was,  at  the  time  of  his 
death,  a  domiciled  Sootsman.  In  supplement  to  this, 
the  pursuer  subsequently  raised  a  second  summons.  The 
defenders  lodged  preliminary  defences,  of  which  the  first 
was,  that  the  second  summons  fell  to  be  dismissed,  as 
not  being  *  a  proper  supplementary  summons."  The 
Lord  Ordinary  having  repelled  the  objection,  and  sus- 
tained the  second  as  a  good  supplementary  gammons,  the 
defenders  reclaimed.  The  Court  adhered — See  ante,  vol. 
xxii.  p.  318. 

The  summonses  set  forth  various  circumstances  in 
reference  to  William  Sneddon's  departure  for,  and 
residence  in  America,  and  contained  long  quotations 
from  hie  correspondence,  with  tbe  view  of  shewing  that 
he  "never  had  any  permanent  residence  in  America, — 
that  he  never  abandoned  or  relinquished,  for  any  period 
whatever,  his  intention  of  returning  to  his  native  country, 
and  that  during  his  whole  life,  he  firmly  believed  he  was 
a  domiciled  Scotsman, — and"  that  "he  never,  in  fact, 
acquired  the  privileges  of  an  American  citizen."  And 
the  statement  proceeded — 

That  all  these  facts  were  known  to  the  defender  William 
Patrick,  and  his  brothers  John  and  Bobert :  That  on  7th 
November  1798,  tbe  pursuer's  father  married  Anne  Wilson,  for 
the  express  purpose  oflcgitimatitig  the  children  whom  be  bad 
previously  bad  by  her:  That  the  Patricks  "were  perfectly 
aware  that  the  pursuer  was  entitled  to  succeed  to  tbe  Scotch 
estate :"  That  they  '•  conspired  together  fur  the  purpose  of 
defeating  the  right  of  the  pursuer,"  and  of  acquiring  the  estate 
"  to  themselves,  or  one  or  other  of  them  :"  That  it  was  with 
this  view  that  William  Patrick  proposed  to  Like  the  opinion 
of  American  counsel,  and  the  opinion  returned  was  unfavour- 
able to  the  pursuer's  legitimacy,  in  consequence  of  the  conceal- 
ment, in  the  statement  laid  before  counsel  under  William 
Patrick's  direction,  of  the  fact  that  the  pursuer's  father  was  a 
domiciled  Scotsman  :  That  at  the  same  time,  William  Patrick 
proceeded  to  Ret  his  brother  Itobert  served  heir  to  William 
Shedden  :  "  That  at  the  date  of  these  proceedings,  William 
Patrick  had  resolved  to  accept  the  guardianship  of  the  pursuer, 
and  had,  In  fact,  taken  steps  in  regard  to  the  custody  and 
management  of  the  pursuer  under  the  appointment :  That 
notwithstanding  this,  and  notwithstanding  that  he  was  aware 
that  the  said  William  Shedden  was  a  domiciled  Scotchman, 


and  that  tbe  pursuer  bad  been  rendered  legitimate  fa  :n 
above  libelled  marriage,  or  at  least  that  there  erirttd  inn 
grounds  for  maintaining  that  the  pursuer  was  legitimilttU 
defender  concealed  tbe  fact  of  the  said  William  SM!c< 
marriage,  and  took  no  steps  to  protect  his  interest*  in  tii 
said  proceedings,  but  concealed  tbe  fact  that  the  jams 
bad  any  claim  whatever  to  his  father's  estate,  and,  iricri 
concealed  the  fact  of  his  existence,  both  from  (be  C«i 
tinder  the  said  petition,  and  from  the  inquest  at  in/ 
That  Dr.  Robert  Patrick,  on  returning  to  this  rantr 
"ratified  and  confirmed  the  whole  of  the  foresaid ftudjlc 
and  collusive  proceedings,  adopted  by  the  said  William  Piij-j 
In  his  name  :"  That  thereafter,  William  Patrick  being  ""tjp 
hensive  that  tbe  said  fraudulent  proceedings  might  it  as 
future  period  be  challenged  by  the.  pursuer,  and  being  inr 
that  there  existed  good  grounds  for  holding  that  the  puui 
was  legitimate,  formed  the  fraudulent  design  of  haritt  la 
said  question  tried  collusively,  and  on  a  false  ililea-Li .' 
fact :"  That  he  accordingly,  with  Dr.  Hubert's  conferral, 
Ending  that  the  American  executors  would  nottrjll<p> 
tion,  "In  pursuance  of  the  foresaid  fraudulent  scheme."  ,r 
Mr.  Crawfurd  appointed  factor  loco  tutorit,  "  who  isms 
mate  friend,  and  completely  under  his  control,  sodilii 
instructions  which  he  received  in  regard  to  the  subjert-rM? 
of  the  tutory,  were  received  from  the  Raid  defender  r  rj 
all  these  proceedings  ware  taken  by  William  Patrick  is  tiz 
sion  and  concert  with  Dr.  llobert,  "and  for  tbe  bwdoa 
purpose  above  mentioned  ;  and  that  throughout  the  sui  p 
cccdings,  the  whole  facts  and  circumstances  relatirt  M  a 
domicile  of  the  pursuer's  fatber,  upon  which  tbe  qneSM  - 
bis  legitimacy  was  known  to  depend,  were  purposely mkcp 
gented,  or  stated  falsely,  or  concealed  :  That  it  ru  In- 
stated In  the  pleadings  in  the  said  cause,  both  fur  the  fan' 
arid  by  the  defender  therein,  that  the  pursueri  father  *»' 
domiciled  American — that  lie  had  gone  to  that  conntrtw 
Ttmanendi — that  he  was  an  American  citisen  at  the  timer!'.' 
death — and  that  the  pursuer  blmself  was  an  alien,  ino^J 
of  inheriting  real  property." 

Statements  were  then  quoted  from  Dr.  Robert's  th- 
ings, to  the  effect  that  William  fdraitsfc  ii  was  s  dowi^ 
American  at  the  time  of  his  death  j  and  the  anna* 
proceeded — 

"That  the  statements  so  made  were  made  under  liefe* 
instructions  of  tbe  said  William  Patrick,  and  tbe  naeu 
will  known,  both  to  him  and  to  tbe  said  Dr.  Bobert  Pun 
to  be  utterly  false  and  without  foundation  :  That  Mi  a 
said  parties  were  well  aware  that  tbe  said  William  Slww 
never  resided  in  America  animo  Ttmanendi,  that  be  wre» 
came  an  American  citisen,  or  ceased  to  be  subject  to  lieu 
giance  of  Great  Britain,  and  that  be  never  lost  his  s»- 
domicile:  That  the  said  Hugh  Crawfurd,  acting onita 
instructions  of  the  said  William  Patrick,  or  the  said  K-* 
Patrick  in  the  name  of  the  said  Hugh  Crawfurd,  as  taw 
tulorii  for  the  pursuer,  never  denied  the  above  fateitJa' 
dulent  statements  In  regard  to  the  domicile  of  tbe  nidsT^ 
Shedden;  but,  on  the  contrary,  In  the  pleadings  In4j»!^ 
the  pursuer,  under  the  pretence  of  maintaining  tbe  cici 
the  pursuer,  admitted  the  whole  of  tbe  foresaid  ditn^1 
and  permitted  the  case  to  be  argued  and  decided  ce  » 
assumption  that  these  statements  were  true,  and  it*  '* 
pnrsuer's  father  was  truly  domiciled  in  America." 

For  the  reasons  of  reduction  quoted  mi  loop*,  *' 
former  report,  vol.  xxii.  p.  319,  320. 

On  the  ease  returning  to  tlm  Outer-House,  the  l* 
Ordinary  conjoined  the  summonses,  and  appointed)" 
cord  to  l>e  made  up  on  tbe  preliminary  defences. 

Thereafter  the  pursuer  was  allowed  to  amend  hi  *= 
roons  by  a  statement,  which  the  defenders  denied. (■  '" 
effect  that  his  parents  were  married  previous  to  his  «#■ 
inasmuch  as  they  had  cohabited  with  each  otoei.^ 
been  held,  habit  and  repute,  as  such,  which  bj  tst Jl 
of  America  he  averred  constituted  marriage. 

The  pursuer's  condescendence   contained  naVj- 
amplification  of  the  statements  in  the  st 
leading  pleas  were— 
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"  1.  The  rrtonr  and  title*  sought  to  be  reduced  were  sod 

t  inept  and  invalid,  and  the  judgments  and  other  proceed- 
gs  cow  plained  of  were  and  are  erroneous  and  contrary  to 
w,  in  respect  that  the  pursuer  was  at  thoir  dates,  and  is,  the 
gitiinate  bud  of  William  Bhedden,  and  as  such,  entitled  to 
creed  to  the  lands  of  Roughwood.  2.  The  pursuer  Is  legiti- 
ate  by  the  law  of  America,  in  respect  that,  at  the  date  of 
s  birth,  his  father  and  mother  were  married  persons ;  and 
paratclr,  even  If  the  pursuer  had  not  been  legitimate  by  the 
w  of  America,  he  became  so  by  the  subsequent  marriage  of 
S  parents,  in  respect  that  his  fattier  was  a  domiciled  Scota- 
ui  at  the  data  of  his  public  marriage,  and  had  been  so 
roughoot.  8.  The  foresaid  retour  and  titles  having  been 
;pede,  and  the  foresaid  proceedings  having  been  taken,  and 
ngnu-nta  obtained  in  furtherance  of  a  fraudulent  conspiracy 
(«kh  the  said  William  Patrick  and  Dr.  Robert  Patrick  and 
e  said  John  Patrick,  to  deprive  the  pursuer  of  his  rights; 
id  tlie  Judgments  in  question  having  been  obtained  by  the 
id  parties  acting  in  collusion  with  Hugh  Crawford,  in  consc- 
ience of  the  fraudulent  concealment  of  material  facts  known 
them,  and  tbe  false  and  fraudulent  statement  or  admission 
tbem  of  facta  which  they  knew  to  be  false, — said  proceed - 
p  and  judgments  are  fundiliu  null,  and  the  defenders  are 
rred  from  founding  upon  them  to  any  effect  whatever." 
The  leading  pleas  for  the  defenders  were — 
The  pnrsuer  had  no  title,  in  respect  he  was  not  the  lawful 
i  and  heir  of  William  Shedden.  2.  Being  an  alien,  he  could 
t  succeed  to  land  in  Scotland,  and  had  therefore  no  interest 
insist  in  the  action.  8.  All  challenge  of  Dr.  Patrick's 
our  was  barred  by  the  vicennial  prescription.  4.  The 
tementa  were  irrelevant  to  support  the  conclusions  for 
Incllon. 


a  to  the  Inner- 


The  Lord  Ordinary  reported  the  c 
iuse. 

The  pursuer  pleaded — 

it  waa  not  a  question  on  the  merit*.  The  record  had  beeu 
iio  up,  and  tbe  discussion  arose,  on  the  preliminary  defences 
intt  production  of  the  writs  called  for  by  the  pursuer.  The 
suer's  case  waa  simply  that  another  party  had  been  put 
i  possession  of  his  property ;  that  in  an  action  to  have  his 
'its  restored,  a  wrong  decision  was  pronounced  in  regard  to 
stilus;  and  that  that  decision  proceeded  on  the  erroneous 
tt  merit,  that  the  pursuer's  father  was  a  domiciled  American. 
r,  there  could  be  no  doubt  that  the  statement  on  record  was 
ivant  to  infer  that  the  pursuer's  father  was  a  domiciled 
tsman. — Monro,  loth  August  1840 — per  Lord  Cottenham. 
■■  defenders  contended  lint  the  documents  founded  on  did 
prove  this;  but  that  waa  a  question  for  after  discussion, 
si  there  wa*  no  doubt  that  tills  fact  was  concealed,  or  rather 
i  the  opposite  statement  was  assumed  in  the  former  case.  If 
waa  dooe  fraudulently,  on  what  ground  could  it  be  main- 
ed  that  tbe  decision  was  not  reducible.  Iff,  it  was  pleaded 
the  pursuer  had  no  interest,  in  respect  he  was  sn  alien.  If 
parents  were  married  before  his  birth,  William  Shedden 
ing  been  a  domiciled  Scotsman,  the  pursuer  wss  clearly  not 
Jien.  On  the  other  hand,  supposing  the  pursuer  to  have 
>  legitimated  only  by  the  subsequent  marriage,  still  it  was 
ossiblc  to  maintain  that  a  legitimate  son  could  not  succeed 
ts  father.  Could  it  be  said  tint  a  party  legitimated  by 
equent  marriage  waa  an  alien,  because  his  father  and 
'ter  happened  to  be  abroad  at  the  time  of  his  birth,  although 
-  domicile  waa  at  the  time  in  Scotland  ?  The  pursuer's  case 
■iy  fell  within  the  provision  of  4  Geo.  II.  c  31,  g  1 ;  but 
i  if  that  act  did  not  apply,  the  itatute  7  Anne,  c.  S,  did. 
the  pursuer's  statement  Was,  that  tbe  domicile  of  birth  of 
anther,  Mies  Wilson,  was  Scotland;  and  if  at  the  period  of 
irth  he  had,  m  tbe  defenders  argued,  no  father,  his  status 
:  be  determined  by  that  of  his  mother.  But,  again,  even 
oting  tile)  rather  to  have  been  an  American  citizen,  the  pur- 
was  no  alien— 10  Geo.  III.  c  5a.  2r%,  It  waa  objected 
the  summons  waa  not  relevant  Now,  the  statement  was, 
William  Patrick  knew  perfectly  well  the  position  of  ttte 
jer'e  father — that  be  was  abroad  only  for  a  temporary  pur- 
and  waa  intending  from  year  to  year  to  come  home — in 
,  that  be  waa  a  domiciled  Scotsman.  William  Patrick  is 
inted  guardian  to  the  pursuer,  and  accept*  and  act*  as 
It  did  not  matter  whether  or  not  there  was  a  formal 
n  mice  of  guardianship.    The  statement  was,  that  tfe  /onto 


he  waa  acting  for  tbe  pursuer,  and  that,  in  the  foil  knowledge, 
of  hia  claim  to  be  a  legitimate  Scotsman,  he  carried  through 
the  service  of  his  brother  Dr.  Robert  Patrick.  Here  date* 
were  important.  The  retour  was  carried  through  in  Octo- 
ber 1791*.  It  was  not  till  November  1799  that  William  Pa- 
trick  wrote  to  have  the  boy  sent  home,  and  it  was  not  till 
April  1800  that  he  repudiated  the  guardianship.  Up  to 
that  lime,  therefore,  he  waa  Beting  for  the  pursuer,  and  was 
bound  to  have  attended  to  Ids  interests.  Ought  he  not,  at  any 
rate,  to  hare  raised  a  com  pel  lug  brief.  Then,  with  regard  to 
Robert  Patrick,  the  allegation  was,  that  tlu.ugh  he  was  abroad 
at  the  time,  all  tliat  William  did  waa  carried  through  with  hi* 
concurrence  and  sanction,  and  was  confirmed  by  him  on  hi* 
return  home.  In  regard  to  the  retour,  therefore,  there  was  a 
relevant  statement  that  it  wss  obtained  by  fraud.  Then,  with 
regard  to  the  decrees  In  the  previous  action,  the  statement  was, 
(hat  William  Patrick  either  concealed  the  true  fact*  from  Craw- 
ford, who  was  acting  for  the  pupil,  or  induced  him  to  conceal 
them  :  it  mattered  not  which.  The  point  was,  tbst  the  ca*« 
stated  was  not  the  true  case,  and  that  the  judgment  waa  gained 
thereby.  It  was  so  stated  *•  to  be  loat, — and  it  waa  so  stated, 
(he  parries  knowing  the  facta.  It  was  said,  indeed,  that  the 
point  of  domicile  wa*  not  that  on  which  the  decisions  went. 
But  that  clearly  was  the  point.—  I  See  Lord  Meadow  bank's  opi- 
nion, Hume's  Session  Papers.')  But  it  was  of  no  consequence;  if 
the  misstatement  of  tbe  tact*  wa*  fraudulent,  it  lny  on  the 
defenders  to  shew  that  the  Court  were  not  influenced  thereby. 
For  reduction  of  the  decrees,  therefore,  there  wa*  clearly  a  ri  Le- 
vant statement,  idly.  It  was  pleaded  that  the  vicennial  pre- 
scription barred  reduction  of  the  retour,  and  therefore  the  pur- 
suer had  no  interest.  Mow, — lit,  This  plea  could  not  avail 
against  fraud,  and  it  had  already  been  shewn  that  the  retour 
was  fraudulent ;  and,  'it!.  If  the  decree*  under  reduction  were 
reduced,  the  original  summon*  of  reduction  would  still  subsist, 
and  under  it  the  question  as  to  the  service  would  still  be  liti- 
gious. 

The  defenders  answered — 
1.  The  pursuer  had  no  interest  to  insist,  in  respect  that,  being 
an  alien,  he  could  not  succeed  to  landed  property  in  Scotland. 
The  allegation  of  marriage  previous  to  the  pursuer1*  birth,  fell 
to  be  disregarded  altogether.  It  waa  not  made  till  a  very  late 
stage  of  the  procedure,  and  the  certificates  adduced  in  lupport 
of  the  statement  were  contradictory  of  the  rest  of  the  case,  and 
altogether  unworthy  of  credit.  But  assuming  that  the  subse- 
quent marriage  did  legitimize  the  children,  the  question  atill 
remained,  whether  the  pursuer  could  succeed  to  landed  property 
in  Scotland.  That  queation  depended  on  whether  be  waa  a 
subject  of  the  British  crown.  He  could  be  that  only  by  being 
naturalized,  or  by  being  a  natural  born  subject.  He  wss  not 
the  former, — was  he  tbe  latter?  The  question  of  domicile  had 
no  connection  with  that  of  alienage.  At  common  law,  a  natu- 
ral born  inbject  wa*  one  born  within  certain  limits,  and  the 
effect  of  the  statutes  was,  to  extend  the  right  of  citizenship  to 
certain  other  classes.  They  made  t  lie  parties  affected  by  them, 
natural  born  subject*. — Seel  Geo.  II.  a.  21,  §  I.  The  provision, 
of  the  statute  waa  simply  that  children  ahould  have  the  same 
right*  as  their  father  at  thetimeof  their  birth,— and  that  it  was 
by  that  time  the  matter  was  to  be  regulated,  appeared  from  §  S, 
which  provided,  that  if  tlie  father  at  the  time  wa*  under  at- 
tainder, the  child  should  not  enjoy  the  benefit  of  tbe  statute, 
although  the  father's  rebellion  were  subsequently  purged. — 
Macao  u.  Officer*  of  Stale,  14th  November  1 820.  Thus  the  rule 
of  tbe  statute  wa*,  that  every  person  who  at  tbe  time  of  his  birth 
ha*  a  father  a  natural  born  subject,  is  one  himself.  But  Shed- 
den wa*  not  inch  a  person,  tor,  being' illegitimate,  he,  at  the 
time  of  hi*  birth,  had  no  father.  The  opposite  view  went  to 
this,  that  Shedden  could  by  hit  marriage  naturalize  an  alien. — 
Thomas  v.  Acklam,  S  Barn,  and  Cress,  778.  1.  The  summon* 
wa*  irrelevant  The  pursuer's  caae  was  truly  this,  that  the 
judgment*  under  reduction  proceeded  on  the  footing  that  William 
Shedden  was  a  domiciled  American;  and  that, had  the  state- 
ment been  that  he  wa*  a  domiciled  Scotsman,  the  judgment 
would  have  been  the  other  way.  It  was  not  maintained  that 
this  wa*  not  a  relevant  ground  of  reduction,  but  it  must  be 
relevantly  set  forth.  There  must  be — lit,  averment*  capable  of 
proof,  that  the  judgments  did  proceed  on  that  fact ;  and,  2d, 
that  the  fact  of  Sheddeo'i  Scotch  domicile  was  fraudulently 
concealed.  Now,  fir*,  tbe  matter  of  domicile  was  one  of  infe- 
rence, not  of  fact.— i  Karnes  on  Equity,  •**•    It  was  difficult 
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to  say  that  the  fact*  known  to  William  Patrick  necessarily 
inferred  domicile ;  (he  Inference  certainly  mi  not  >o  plain  that 
the  statement  could  only  hate  been  suppressed  through  fraud. — 
Story's  Conflict,  S,  §  18.  Hose  e.  Boss,  Kith  July  18SO,  House 
of  Lords;  S  Robertson's  Aim.  Rep.  394.  Monro.  I  Gth  Not.  1837; 
Bruce,  39th  June  17BB.  M.  4SI6,  and  noted  in  Mar»h  v.  Hutchi- 
son. 8  Bosanquet  and  Pull.  329.  But  whether  this  was  known 
or  not,  the  question  as  regarded  relevancy  still  remained,— waa 
It  known  to  be  of  any  importance  to  the  decision.  For  if  the 
case  was  decided.  Dot  on  this,  but  on  some  other  point,  the 
concealment  of  this  matter  could  form  no  ground  of  reduction. 
Bat  the  decision  did  not  go  on  that  ground — Shedden  v.  Pat- 
rick, 1st  July  1803,  F.  G— but  on  the  ground.  If,  of  the  loan 
of  the  marriage ;  and,  2d,  of  alienage ;  and  thus  it  appeared  not 
only  that  there  was  no  room  for  the  present  action  of  reduc- 
tion on  the  ground  of  concealment,  but  also  thst  the  pursuer's 
alienage  was  rci  judicata.  The  principle  of  the  decision  was, 
that  the  locus  of  marriage  settles  its  effect. — See  House  of 
Lords  decision,  referred  to  in  Slrathmore,  4  W.  and  S.  App. 
No.  9.  Birtwhistle,  4  Clark  and  Finelly,  893,  and  I  Rob.  App. 
Apnx.  Hoses.  Ross,  4  W.  and  8.  Appx.No.4.  The  matter  of 
domicile  had  nothing  to  do  with  either  ground  of  decision ; 
and  the  question,  whether  or  not  that  matter  was  rightly 
understood,  was  irrelevant.  Bo  much  for  the  decrees  under 
reduction.  3.  The  retour  being  irreducible  in  respect  of  the 
vicennial  prescription,  the  action  was  barred.  The  pursuer's 
answer  was,  Uiat  the  vicennial  prescription  did  not  avail  against 
fraud.  Now,  1st,  A*  regarded  William  Patrick,  there  was  no 
relevant  allegation  of  fraud.  It  was  not  true  that  he  ever  acted 
as  guardian  for  the  pursuer, — he  never  accepted  the  appoint- 
ment.— on  the  contrary,  he  expressly  repudiated  it.  He  was 
acting  fur  his  brother,  and  as" such,  did  only  wbat  he  was  bound 
to  do.  3d,  As  regards  Dr.  Patrick,  there  was  Do  allegation 
of  fraud  whatever.  It  was  said,  indeed,  that  he  confirmed  and 
ratified  what  William  had  done ;  bnt  if  the  service  was  obtained 
without  fraud  on  his  part,  the  allegation  of  subsequent  fraud 
was  of  no  avail  To  overcome  the  vicennial  prescription,  the 
fraud  alleged  must  be  fraud  which  led  to  obtaining  the  service. 
None  such  waa  alleged  against  Dr.  Patrick.  So,  then,  suppos- 
ing the  decrees  to  be  set  aside,  reduction  of  the  retour  was 
barred,  and  the  pursuer  bad  thus  no  interest  to  insist.  It  was 
ludicrous  to  say  that  the  original  summons  of  reduction  must 
still  subsist,  and  could  be  prosecuted.  If  the  decrees  were 
fraudulent,  was  not  the  summons  on  which  they  proceeded 
fraudulent  also?  But,  at  any  rate,  prescription  could  not  be 
interrupted  by  a  summons  which  had  never  been  followed  by 
decree ;  and  here  there  could  be  no  interruption  either  by  the 
summons  or  decrees,  for  the  prescription  had  not  begun  to  ran 
till  after  the  pursuer  attained  majority,— that  was  long  after 
1808. 

This  day, 

£oro"  JiMiet-Otntral — I  have  now  to  announce  to  the  coun- 
sel and  the  parties,  that,  after  the  fullest  deliberation  on  the 
case,  and  the  very  elaborate  argument  submitted  to  us,  the 
Court  has  formed  an  unanimous  opinion,  which  will  now  be 
delivered  by  Lord  Fullerton. 

Lord  Fulltrton. — These  actions  of  reduction  are  presented  to 
us  in  a  form  not  very  usual.  The  production  Is  not  satisfied. 
The  defenders  stand  on  certain  preliminary  defences ;  and 
these  defences  have  been  held  by  the  Lord  Ordinary  to  do- 
tnand  the  making  up  of  a.  record,  on  which  we  have  had  an 
able  and  anxious  argument. 

Even  on  the  moat  cursory  view  of  the  case,  one  cannot  feel 
the  least  surprised  at  the  course  followed  by  the  defenders. 

This  is  an  action  brought  on  the  moat  clamorous  and  offen- 
sive charges  of  fraud,  said  to  have  been  practised  in  certain 
proceedings  which  took  place  in  the  end  of  the  last  and  the 
beginning  of  the  present  century.  The  whole  of  thu  parties 
actually  concerned  in  these  transactions,  with  the  exception  of 
the  defender  William  Patrick,  have  been  long  since  dead.  In 
support  of  the  action  brought  by  the  puisner  after  this  lapse  of 
time  (of  which  more  than  thirty  years  are  posterior  to  his  at- 
tainment of  majority),  we  have  had  produced  to  us  documents 
composing  a  volume  of  several  hundred  printed  — 


would  seem  to  embrace  an  endless  investigation  both  in  the 
old  world  and  the  new,  and  really  promises  the  continuance 
of  the  litigation  for  a  period  little  short  of  tbat  which  the  pur- 


suer has  parsed  In  making  np  his  mind  to  its  comuieocemtm 
In  such  circumstances,  one  can  easily  account  for  the  stress. 
ong  exertions  of  the  defenders  to  throw  out  these  sctiost, 
without  ascribing  to  them  any  dread  of  disclosure,  or  an;  mo- 
tive but  thu  very  natural  one  of  escaping  from  n  most  vers. 
tious  and  interminable  litigation. 

However,  we  nave  no  concern  with  the  motives  which 
prompted  the  defence  ;  onr  only  duty  is  to  consider  whether  or 
not  it  be  well  founded. 

These  actions  are  brought  to  set  aside,  firit,  the  retour  of 
the  service,  dated  25th  October  1799,  of  the  late  Dr.  Mm 
Patrick,  in  the  lands  of  Roughwood,  as  the  lawful  heir  of  Mi. 
Shedden,  the  father  of  the  pursuer,  with  the  titles  which  tun 
followed  upon  it;  and,  tcamdly,  the  judgments  pronounced 
by  this  Court  In  1803,  and  the  House  of  Lords  in  1808,  mat 
lively  repelling  the  reasons  of  reduction  urged  against  the  re- 
tour on  behalf  of  the  present  pursuer,  by  the  factor  bxo  i«wv 
appointed  to  him  by  the  Court. 

The  preliminary  defence  on  which  we  have  beard  the  sirs, 
ment,  involved  three  points— firtt,  the  alienage  of  the  put. 
suer;  secondly,  the  vicennial  prescription  of  retours;  sad. 
thirdly,  the  palpable  irrelevancy  of  these  summonses,  eves 
assisted  as  they  are  by  bis  condescendence. 

On  the  .first  point,  that  of  the  alienage,  we  should  have  pt»s 
difficulty  in  sustaining  it  as  a  conclusive  defence  at  this  stags 
of  the  procedure. 

In  considering  it,  we  must,  as  was  fairly  allowed  in  the  v. 
gument  for  the  defenders,  assume  as  true  wbat  the  pnrcwi 
undertakes  to  make  good,  vis.  that  the  subsequent  msnis^i 
of  his  parents  had,  in  consequence  of  the  alleged  Scottish  Jo- 
micilo  of  his  father,  tbn  affect  of  conferring  on  him  the  Mm 
of  legitimacy.  Even  on  that  assumption,  the  defenders  msio. 
tain  tbat  the  statutes  naturalising  parties)  born  out  of  the  al- 
legiance of  Great  Britain,  would  not  apply  to  bis  case, — spun! 
which  is  said  to  have  been  determined  by  the  House  of  lonj 
in  the  former  case  between  these  very  parties. 

If  we  could  be  sure  of  this  last  statement,  of  course  the  ob- 
jection of  alienage  would  be  insurmountable. 

But  there  is  no  satisfactory  evidence  on  this  point.  Tht 
plea  of  alienage  certainly  was  not  the  ground  of  the  judgment 
in  this  Court.  Indeed,  It  waa  bat  ttigfctly  mMtioaed  iu  U> 
written  pleadings  which  are  now  before  us.    It  no  doubt  cert 
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grounds  of  the  final  judgment  in  that  tribunal ;  and  thimrt 
there  are  incidental  references  in  other  rases  to  thin  jndncsi, 
in  which  it  is  stated  historically,  and  that  on  high  autaoriir, 
that  the  objection  of  alienage  was  given  effect  to,  1  have  grrai 
doubt  whether  we  could,  in  a  matter  of  Buch  importance,  a*>i* 
that  as  the  principle  of  the  decision,  and  hold  the  law  as  Un 
point  to  be  definitively  fixed. 

Besides,  we  must  keep  in  view,  that  independently  of  Ihs 
effect  of  legitimation  ptr  lubtKpieni  matrimonii* 
operation  of  his  alleged  Scottish  domicile,  the  . 
amended  summons  avers?  and  undertakes  to  prove,  that  then 
was  by  the  law  of  New  York  a  good  marriage  between  bis  pa- 
rents prior  to  his  birth, — a  proposition  which,  if  true,  wneM 
exclude  entirely  the  grounds  on  which  the-  plea  of  aneaagi 
rests.  So  that  on  this  point,  considered  as  a  sahstantin 
ground  of  defence,  we  could  not,  1  think,  in  Aec  starts,  do  n»*> 
than  reserve  the  consideration  of  that  plea  tilt  the  production 
was  satisfied  and  the  merits  of  the  case  before  us. 

But  really  this  is  of  little  importance ;  for  the  next  _. 
of  defence  truly  confines  the  pursuer's  action  to  the  allces- 
tions  of  fraud  and  conspiracy,  and  clearly  excludes)  the 
deration  of  any  error,  either  of  fact  or  law,  in  the  pn 
now  brought  under  challenge.  This  defence  Is  tn*  .  . 
prescription ;  and  upon  this  we  are  not  prepared  to  atytbstk 
wotdd  exclude  a  relevant  and  specific  charge  of  {mini,  thoack 
it  might  and  must  exclude  all  other  reasons  of  reduction.  Ts* 
object  of  the  statute 
challenge  on  the  ground  of  error,  from  whatever  aonroe  that 
error,  qua  error,  arose.  But  we  should  moat  certainly  heat 
to  Una  that  it  was  intended  to  apply,  and  did  apply,  to  ' 
case  of  that  error  being  Induced  by  the  poative  fraittlnkent 
of  the  party  benefited  by  the  suvior,  or  of  ar 
by  him. 

But,  then,  the  admission  of  the  defence  under  those  quafilo- 
tiooa,  just  raises  the  question  Involved  iu  tbs  third  ground  ■ 
defence,  which  we  all  roust  consider  as  the  substantial  one, 


b  tropbre* 


1852.] 


IX  THE  COURT  OF  SESSION,  Ac. 


ill.  whether  there  1b  In  these  summonses,  explained  an  they 
ire  br  the  condescendence,  such  a  specific  and  relevant  alle- 
gation of  fraud  as  can  be  received  by  the  Court, 

And  that  lead*  as  to  consider  in  what  sense,  the  expression 
K.Wil  in  here  used. 

There  in  do  doubt  that  general  allegations  or  fraud  are  not 
tpired  either  in  these  summonses  or  the  condescendence. 
And  accordingly,  In  the  argument  for  the  pursuer,  It  wan  said 
Hut.  in  discussing  the  question  of  relevancy,  we  must  bold 
ta«  at[pjoitions/»™  veritale.aad  at  once,  as  a  matter  of  course, 
oider  the  defenders  to  satisfy  the  production,  because  the 
defenders  cannot  dispute  tbat,  If  fraud  is  proved,  the  action 
ii  weH  founded. 

But  this  is  going  rather  too  summarily  to  work  in  a  matter 
of  this  kind. 

Ills  Dot  enough  for  a  party  founding  a  reduction  on  the 
beadofliaud,  tostate  that  fraud  has  been  committed.  Fraud 
■  a  genera]  term,  to  be  inferred  from  speci Ac  acta.  The  party, 
then,  must  state  in  what  the  frand  consist*,  and  what  the  acts 
ire  fram  which  the  existence  of  fraud  is  to  be  Inferred.  And 
iithe  facts  which  he  does  slate  are  clearly  insufficient  to  sup- 
port neb  an  inference,  or  what  is  worse,  are  absolutely  in- 
i»Dd>tent  with  such  an  Inference,  the  objection  of  irrelevancy 
nut  be  sustained.  Not  that  the  general  allegation  of  fraud 
it  in  itself  irrelevant,  but  that  the  acts  as  averred  are  irrele- 
vant to  support  the  general  allegation. 

It  is,  then,  to  the  alleged  acts  from  which  frand  Is  said  by 
ibe  portlier  to  be  necessarily  inferred,  that  we  mnst  look  In 
liiTusring  the  point  of  irrelevancy.  And,  when  considered  in 
this  hibt,  it  would  be  difficult  to  imagine  an  action  put  on 
pounds  so  vague,  so  sbadowy,  and  so  inconsistent.  For  It  is 
to  the  contents  of  tbe  summonses  alone  tbat  we  must  look  In 
ibis  discussion.  And  fur  this  reason  I  thinkagreat  partofthe 
srrrimeot  on  both  tides  was  out  of  the  limits  of  the  only  point 
of  lbs  case  now  before  os,  which  must  depend,  not  on  extra- 
twos  evidence,  but  on  the  facte,  or  documents  as  set  out  In 

Let  ossee,  then,  what  those  truly  are.  The  first  summons 
»t«  out.  In  the  flmt  place,  various  letter*  pnssing  between  the 
defender  Hr.  William  Patrick  and  other  persons,  relative  to  the 
penwr,  at  tbe  time  when  his  father  died,  and  the  marriage 
«  his  parents  was  communicated  to  his  relations  at  home. 

The  supple  mentary  summons,  which  may  bo  held  as  the  pur- 
svr'i  Goal  and  conclusive  statement  of  his  case,  Is  little  more 
Usui  so  amplification  of  the  first  It  let*  out,  (p.  21).  That 
these  parties,  i.  e  William  Patrick, John  Patrick,  and  Dr.  Robert 
Patrick, "  knew  well  that  the  pursuer  was  entitled  to  succeed 
to  the  Scotch  estate;"  and  that  "these  parties  accordingly, 
en  their  uncle's  death,  formed  and  acted  on  the  fraudulent 
ietjn  ahd  intention,  and  conspired  together  for  the  purpose  of 
m-utralisJua  the  object  which  their  nncle  had  in  entering  into 
the  said  marriage;  and  for  the  purpose  of  defeating  the  right 
rfihe  pursuer  to  succeed  to  his  father  as  a  legitimate  son,  and 
<*  acquiring  the  estate  and  property  of  the  said  William  Shed- 
leu  to  themselves,  or  one  or  other  of  them."  Then  follows  an 
numeration  of  the  acts  which  the  pursuer  founds  on  as  iofer- 
i"s  the  fraudulent  intent  above  set  forth.  And  these  consist, 
«  Uie  first  place,  of  various  letters  passing  between  tbe  different 
«">!  :  in  particular,  the  letters  of  William  Patrick,  of  date 
"ii  February  1789.  of  tbe  31st  May  1789,  and  18th  December 
"*  addressed  to  the  American  executors  of  Mr.  Sbedden, 
various  other  letters  partially  quoted  in  the  summons, 
I  generally  referred  to,  as  produced  and  founded  on  by  the 

osr,  the  first  thing  which  mu»t  strike  every  one  not  abso- 
ly  blinded  by  personal  prejudices,  on  reading  these  letters — 
ch,  being  referred  to  in  the  summons,  are  printed  at  length 
he  appendix  of  documents — is,  that  the  letters  as  they  stand 
sbsotntely  negative  of  any  fraudulent  intent  whatever. 
y  are  the  letters  of  persons  who  had  interest  advene  to 
'■  of  the  pursuer,  and  of  course  were  lawfully  entitled  to 
iid  their  own  interests,  but  who  were  at  the  same  time 
rwis  that  those  of  the  pursuer  should  be  fairly  protected, 
who  recommended  the  steps  necessary  for  that  purpose, 
o  one  can  read  those  letters,  founded  on  sa  they  are  by  the 
aer  in  support  of  a  charge  of  fraud,  without  feeling  that 
are  the  very  natural  expressions  of  disappointment  at  an 
t  for  which  tbe  parties  were  unprepared,  without  the 
'--*.  indication  of  any  intention  but  tbat  of  defending 
n  legitimate  rights.    Nor  was  this  feeling  to  be  won- 


dered at  Dr.  Robert  Patrick  was  the  recognized  beir-at-taw 
of  Mr.  Shedden  in  America,  who  was  understood  to  be  unmar- 
ried. On  his  deathbed,  that  gentleman,  by  his  letter  dated 
12th  November  1798,  founded  on  in  the  summons,  informed 
his  nephew,  the  defender  William  Patrick,  that  be  had  mar- 
ried Miss  Anne  Wilson,  by  whom  he  had  had  two  children,  a 
boy  and  a  girl ; — an  event  of  which  Mr.  Patrick  had  been  pre- 
viously apprised  by  a  letter  from  his  brother  John  Patrick,  In 
New  York,  dated  a  few  days  before. 

This  might  be  most  natural  and  proper  on  the  part  of  Mr. 
Shedden,  but  it  is  certainly  not  going  too  far  to  say,  that  a 
deathbed  marriage,  entered  into  for  the  sole  purpose  of  con- 
ferring on  the  wife  and  children  a  statu*  and  pecuniary  tights, 
which  the  party  withheld  from  them  till  he  was  about  to  leave  ' 
this  world,  approaches  very  nearly  to,  and  is  likely  to  be  view- 
ed as  a  somewhat  harsh  interference  with  the  rights  of  those 
whom,  till  that  momcut,  he  had  left  in  the  expectation  of  bis 
succession. 

It  Is  not  to  be  wondered  at,  then,  that  the  Patricks,  and 
among  others  tbe  defender  William  Patrick,  lost  no  time 
In  ascertaining  how  the  law  of  tbe  case  stood.  And  the  result 
was,  tbe  clear  opinion  of  American  counsel,  dated  20th  May 
1799,  that  the  marriage  was  good,  but  hod  not  the  effect, 
by  the  law  of  America,  of  rendering  the  children  legitimate- 
In  these  circumstances,  it  was  perfectly  natural  that  William 
Patrick  should  have  no  scruple  in  taking  the  steps  for  carrying 
through  his  brother's  service,  which  accordingly  took  place  on 
the  26th  October  1799.  But  the  statement,  repeated  both  in 
the  summons  and  in  the  argument,  that  this  was  done  while  all 
the  time  William  Patrick  was  acting  as  tbe  guardian  of  the 
pursuer.  Is  a  striking  Instance  of  the  Incongruity  of  the  general 
allegations  of  tbe  summons  with  the  documents  founded  on  it. 
For  in  the  original  summons  there  is  to  be  found  at  length 
the  following  letter,  of  date  6th  April  1600,  from  William  Pa- 
trick to  tbe  American  executors,  before  the  pursuer  arrived  in 
Scotland  :— 

"  Qentiemen, — Being  at  present  obliged  to  act  as  factor  and 
commissioner  for  my  brother  Dr.  Robert  Patrick,  at  Trearne, 
the  heir-at-law  to  the  late  Mr.  William  Bhedden's  lauded 
property  in  Scotland,  /  earmot  accept  of  fat  appointment  of  guar- 
dian to  William  Patrick  Shedden,  the  son  born  to  the  late 
William  Sbedden  by  Anne  Wilson,  nor  ran  1  take  charge  of  hit 
affair*  in  this  country,  being  obliged  to  attend  to  the  interest 
of  my  brother,  which  may  in  some  respects  be  considered 
different  from  that  of  tbe  boy.  As  Mr.  Shedden,  however. 
In  bis  settlement,  expressed  a  wish  that  his  boy  should  be 
educated  under  my  direction,  and  for  tbat  purpose  remitted 
to  me  a  sum  of  money  before  his  death,  and  I  being  desi- 
rous, in  so  far  as  lies  in  my  power,  to  fulfil  his  intentions, 
In  case  you  think  it  advisable  to  send  the  boy  to  Scotland  for 
bis  education,  I  shall  see  liim  properly  educated  and  taken 
care  of,  and  shall  apply  the  funds  remitted  to  me  by  Mr.  Shed, 
den  (in  to  far  as  they  wit!  go)  for  that  purpose  ;  but  with  re- 
gard to  the  other  affairs  of  this  boy,  or  any  other  claim  which 
it  may  be  tupposed  he  hoi  in  Ibis  country,  I  can  take  no  concern  of 
them;  to  if  you  conceive  lie  hat  any  tueh,  it  will  be  necatary  you  ap- 
point tome  vtaer  person  to  attend  to  hit  intertill.  It  is  only  in  con- 
sequence of  my  uncle's  last  request  contained  In  his  settlement, 
and  in  a  letter  written  to  me  the  day  before  his  death,  that  I 
shall  endeavour,  to  the  best  of  my  judgment  (in  case  you  think 
It  advisable  to  send  the  boy  to  Scotland),  to  lay  out  tbe  money 
remitted  by  Mr.  Shedden  to  the  best  advantage  for  his  board 
and  education  ;  but  at  to  any  other  intertill  oreoneernt  ofthit  boy, 
and  particularly  at  to  any  claim  which,  at  I  have  bten  informed, 
eome  hintt  have  been  thrown  out  of  an  intention  to  make  on  hie  behalf 
tothi -landed property in  Scotland,  I  wish  you  and  his  Other  friends 
in  New  York  explicitly  to  understand,  that  1  can  take  no 
charge  or  direction  of  them  whatsoever. — 1  am,"  tm.  (Slgd.) 
"  Wm.  Patrick-."— To  "  James  Farquhar,  David  J.  Hossack, 
and  Jno.  Patrick,  Esqrs..  Exera.  of  the  late  Wm.  Shedden,  Esq., 
merchant  In  New  York." 

The  only  thing  which  strikes  one  in  this  letter  is  tbe  simi- 
lar good-nature  of  the  writer,  who  Is  evidently  most  anxious 
to  do  everything  be  could  for  the  pursuer  consistently  with 
the  defence  of  the  legal  rights  of  his  brother.  The  same  infer- 
ence may  be  drawn  from  another  letter  of  the  16th  September 
1600,  from  William  Patrick  to  the  American  executors,  also 
quoted  in  these  summonses,  and  which,  as  it  stands,  seem* 
absolutely  fata!  to  the  pursuer's  case. 

Mr.  William  Patrick,  though  he  had  obtained  tbe  service  of 
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his  brother  in  the  landn  of  Rougliwood,  nu  of  course  profes- 
sionally aware  that  this  procedure,  taken  periailo  petetttii,  left 
the  matter  of  right  still  open ;  and  he  very  naturally  point* 
nut  to  the  American  executor*  how  that  question  is  to  be  tried. 
This  letter  is  too  important  to  be  passed  over ;  and  as  it  is  ex- 
pressly founded  on  In  the  supplementary  summons,  and  is 
£  rioted  by  the  pursuer,  we  arc  of  course  entitled  to  consider 
ow  far  lis  terms  warrant  the  allegations  of  fraud  which  it  is 
brought  forward  to  support.  It  is  dated  18th  September  1800, 
and  contains  the  following  passages : — 

"  After  seeing  the  boy,  I  think  ho  answers  the  description 
you  gave  of  him,  and  I  hope  will  tarn  out  a  credit  to  us  all. 
My  respect  for  the  memory  and  wishes  of  the  late  Mr.  Shed- 
den  will  induce  me  to  pay  every  attention  in  my  power  to  the 
education  and  morals  of  his  son  while  he  remains  under  my 
charge.     I  shall  see  him  occasionally,  and  inform  you  how  ha 

"  Enclosed  I  send  you  copies  of  two  letters  which  I  wrote  yon 
In  April  last,  and  which  I  hope  you  received.  Although  I 
shall  pay  every  attention  to  the  education  and  morals  of  the 
boy,  and  to  any  funds  which  have  been,  or  may  be  remitted 
on  his  account,  yet  it  is  impossible  for  me,  situated  as  I  am,  to 
take  chares  of  any  claim  which  it  may  be  supposed  he  has  to 
the  landed  estates  in  Scotland ;  and  this  I  wish  you  explicitly 
to  understand,  so  as  you  may  employ  proper  persons  in  Scot- 
laud  to  advance  this  claim,  in  case  you  think  it  advisable. 

"But  as  yon  request  me  to  communicate  with,  yon  on  tbe  sub- 
ject of  the  lauded  estate  in  Scotland,  the  manner  in  which  it 
descends,  the  legitimacy  of  the  children,  &c ,  I  will  give  you  a 
full  and  candid  statement  of  ever;  circumstance  which  it  ap. 
pears  to  me  of  importance  for  you  to  know,  and  what  steps  I 
think  it  would  be  advisable  for  you  to  adopt. 

"  The  only  object  which,  as  I  understand,  Mr.  Shedden  had  in 
view  in  forming  the  connection  which  he  was  advised  ' 


macy  on  the  two  children  whom  she  had  borne  to  him.  This 
being  the  case,  it  is  surprising  that  he,  and  those  who  advised 
him  to  this  stop,  should  have  attended  so  little  to  what  was 
the  law  of  the  country.  Yon  must  all 
by  the  law  of  America,  founded  on  that 
bom  previous  to  marriage  are  not  legit  .  . 

quent  marriage  of  their  parents.  This  marriage,  therefore, 
cannot  In  America  confer  the  privileges  of  legitimacy  on  the 
children  ;  and  as  the  only  effect  of  it,  therefore,  Is  to  form  a 
discreditable  connection  with  the  mother,  it  is  to  be  regretted 
that  in  bis  last  moments  he  was  advised  to  such  a  step.  If 
the  marriage  could  Mill  be  dissolved,  I  am  satisfied  it  would 
be  for  the  advantage  of  his  whole  children  ;  but  supposing  this 
not  to  be  case,  it  remains  to  be  enquired,  what  effect  it  has  on 
his  property. 

■■The  children  being  illegitimate  in  America,  cannot  take 
property  in  that  country  by  descent,  but  only  by  will.  In 
virtue  of  his  will,  the  two  children  will  enjoy  bis  American 
estate  equally  between  them,  and  this  they  would  have  done 
although  there  had  been  no  marriage.  The  will,  however, 
cannot  affect  or  convey  the  property  in  Scotland,  nor  can  the 
Annuity  to  the  children's  mother  be  a  burden  on  that  property. 
In  the  firtt  place,  It  is  not  conceived  in  a  form  sufficient  to 
convey  Scotch  landed  property ;  and,  tecondly,  it  was  executed 
on  deathbed,  and  is  therefore  reducible  by  the  heir-at-law. 
Von  may  hold  it  clear  and  undoubted,  therefore,  that  the 
landed  property  in  Scotland  cannot  be  in  the  least  affected  by 
the  will,  and  that  this  property  must  descend  to  the  heir-at- 
law,  whoever  that  person  may  be.  By  the  Scots  law,  landed 
estates  always  descend  to  males  in  preference  to  females ;  so 
that,  supposing  the  children  to  be  held  in  Scotland  to  be  legi- 
timated, the  whole  estate-  would  go  to  the  boy,  to  the  exclu- 
sion of  bis  sisters ;  and,  on  the  other  hand,  supposing  them  to 
be  held  illegitimate,  the  whole  would  go  to  my  brother  Dr, 
Robert  Patrick,  Mr.  Shedden's  nephew. 

"  By  the  law  of  Scotland,  children  born  previous  to  marriage 
are  legitimated  by  the  subsequent  marriage  of  their  parents ; 
so  that  if  Mr.  Shedden  had  redded,  or  the  marriage  had  been 
solemnised  in  Scotland,  there  can  be  no  question  but  the 
children  would  have  been  legitimate,  and  the  son  would  hare 
succeeded  to  the  landed  property.  But  the  parents  being  re- 
sident and  the  marriage  solemnised  in  America,  and  not  Dar- 
ing the  effect,  by  the  law  of  that  country,  of  legitimating  the 
children,  the  case  comes  to  be  Tery  different.  Being  illegiti- 
mate in  America,  the  children,  I  suppose,  must  be  held  as 


Illegitimate  in  every  part  of  the  world,  and,  in  that  case,  can- 
not take  up  the  Scots  estate  as  heirs  of  their  Esther.  On  tins 
subject  I  have  taken  the  opinion  of  lawyers  in  Scotland,  who 
seem  to  think  that  the  landed  estate  must  descend  to  my 
brother ;  and,  in  consequence  of  these  opinions,  I  considered  it 
my  duty,  as  acting  for  my  brother,  to  enter  him  heir  to  hU 
uncle,  and  take  possession  of  the  landed  estate  in  his  name. 

"  At  the  some  (wit,  if  it  fair  and  candid  to  inform  you,  t\al  ae  (he 
point  hat  tuner  belli  tried  by  the  Caurtt  here,  it  cannot  be  contitkrti 
ai  clear  that  the  children  are  to  be  held  at  illegitimate  in  (hit  country. 
It  involve!  a  quittion  of  connderoble  intricacy,  tchich,  at  guarduu 
for  the  children,  I  do  not  think  you  can  avoid  bringing  to  trial.  ly 
putting  in.  a  claim  to  the  landed  property  in  the  Court*  in  Sat- 


"  Supposing  the  boy  to  be  found  legitimate,  and  to  succeed 
to  the  landed  estate,  then,  as  he  is  a  minor,  it  would  be  neces- 
sary and  incumbent  on  his  guardians  to  have  the  landed  pr» 
perty  freed  of  all  personal  deute,  in  so  far  as  the  personal  ettste 
would  go.  In  this  way,  supposing  the  personal  estate  to  be 
exhausted  (which  1  suppose  it  would  be),  nothing  whatever 
would  remain  for  his  sifters  or  mother  ;  nor  could  the  guar- 
dians take  upon  them  with  safety  to  give  away  a  minor's  pro- 
perty. Perhaps  the  law  would  allow  an  aliment  to  the  yoimgat 
sister,  who,  in  this  case,  would  be  held  legitimate;  butuothicg 
could  be  allowed  for  the  eldest,  who,  in  every  view,  would  In 
held  illegitimate.  In  this  way,  Mr.  Shedden's  will  would  in 
effect  be  defeated,  as  the  reversion  of  bis  property  wouM  ail 
go  to  his  son;  whereas,  by  his  will,  it  is  his  wish  thai  it  should 
be  equally  divided  among  bis  three  children.  In  case  the  per. 
sonal  estate  should  not  be  sufficient  to  pay  the  whole  perauul 
debts  also,  It  might  be  necessary  to  sell  part  of  the  land  ;i 
order  to  clear  off  the  remainder,  and  this  could  only  be  dun 
by  a  law  process  during  the  minority  of  the  beir.    .... 

"  Notaiihitanding  of  {hit,  however,  it  doe*  wot  appear  thmt  yon  cm 
avoid  trying  the  guettion  ;  became,  the  boy  being  minor,  no  ayreemat 
which  you  could  enter  into  with  my  brother  tcould  be  effectual  or  fat- 
ing ;  and  without  some  effectual  agreement,  he  could  not  du- 
tribute  any  part  of  the  property  among  the  children.  Thii  is 
a  dilemma  into  which  Mr.  Shedden's  friends  are  brought  Ij 
the  unfortunate  marriage  into  which  he  has  been  advised  to 
enter.  Unless  this  marriage  con  in  any  way  be  dissolved  or 
declared  void  in  America,  hie  ntphev  and  ion  wo1  ttccenanl} 
carry  on  a  laweuit  in  order  to  ateertain  iviioh  of  then  it  ihtpnptr 
heir  to  the  Soott  property. 

"  It  appears  to  be  necessary  and  advisable  for  both  paitici, 
therefore,  to  appoint  proper  men  of  business  to  have)  the  point 
fully  and  fairly  discussed,  and  tried  In  the  Court  of  Sssavn 
The  most  eminent  counsel  should  be  retained  on  both  siievj 
so  as  the  point  may  be  folly  brought  before  the  Court,  aud  I 
deliberate  decision  obtained.  At  the  same  time,  It  should  Li 
an  institution  to  both  not  to  incur  any  unnecessary  eipen* 
by  denying  or  not  admitting  any  facts  which  can  be  proved 
but,  on  the  supposition  of  the  marriage  being  binding,  aoJ 
that  by  tbe  law  of  Amoiica  the  children  are  not  legitimate,  H 
hare  the  question  of  their  legitimacy  in  Scotland  at  un 
biought  under  trial.  If  this  plan  is  adopted,  I  should  fsrtac! 
be  willing  to  agree  with  you,  on  tbe  part  of  my  hi  other,  Ihsj 
the  winning  party  shall  pay  tbe  whole  expense  of  both  sides-* 
that  is,  if  my  brother  is  found  to  bare  light  to  tbe  IsadeJ 
estate,  as  the  children  will  have  nothing  but  what  be  choos' 
to  give,  that  he  shall  pay  the  whole  expenses  of  the  Ismail 
On  tbe  other  hand,  in  case  tbe  children  are  found  to  bo  legit 
mate,  by  which  my  brother  will  reap  no  benefit  from  the  sa 
cession ,  then  that  tbe  estate  to  which  they  succeeded  shall  pi 
the  whole  expanses.  If  this  plan  is  agreed  to,  then  I  cosi 
in  the  meantime,  out  of  the  rents  of  the  estate,  disburse  0 
necessary  expenses  to  the  men  of, business  appointed  by  but 
parties-  This  proposal  I  consider  to  be  highly  advantages 
to  the  boy  ;  but  it  rests  with  you  whether  to  agree  to  it  or  no 
"  Perhaps  your  best  way  is  to  grant  a  power  of  attorney  I 
some  proper  person  in  this  country  whom  joo  know, and  ■ 
whom  you  hare  confidence,  with  instructions  to  aim  so  Ufc 
the  advice  of  counsel,  and  employ  proper  men  of  business  < 
carry  on  the  lawsuit  on  the  part  of  the  boy.  1  bare  write 
fully  to  my  brother,  recommending  to  him  to  appoint  ape; 
pei  person  on  bis  part,  as  I  would  not  choose  to  sppear  in  tl 
Court  as  agent  for  either  party.  After  tbe  point  has  been  full 
and  birly  tried,  the  affairs  of  the  estate  here  could  be  wmdt 
up,  and  all  doubts  and  jealousies  would  be  removed. 
'- 1  have  been  thus  induced  to  lay  ■  f uii  and  osodid  sUs 
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tit  of  the  whole  clrcnmstances  of  the  ei 


«  before  yon.  confl- 

niii  mai  your  oniy  wnn  is  v>  wi  lor  the  Interest  of  Mr. 
Shwlden's  family,  and  that  your  conduct  will  be  regulated 
icrordingly." 

This  letter  fnlly  explains  tlie  motives  by  which  William 
Patrick  was  actuated.  And  the  whole  of  the  Other  letters 
hnnded  on  In  the  summonses  aa  passing  between  William 
Fitriik  Mid  his  brothers,  are  of  the  same  complexion  nod 
ehwwter.  Thus,  on  the  same  date,  18th  September  1800, 
William  Patrick  writes  to  his  brother  John  : — 

"An  the  estate  is  so  very  much  burdened  with  debt,  it  in 
>»fort™»te  that  it  should  be  pat  to  the  farther  expense  of 
hying  this  point;  but  If  the  marriage  is  supported,  thin  is 
mufofdable.  If  the  marriage  could  be  set  aside,  all  difficulty 
would  be  removed.  On  this  account,  and  as  it  would  be  of  so 
p*it  importance  to  set  aside  this  marriage,  I  have  made  oat 
s  statement  of  facta  in  addition  to  your  former  mem oriaL 

"Thb,  with  the  memorial,  I  request  you  will  lay  before  tha 
Itvyen  (or  at  least  one  of  them),  and  take  their  additional 
opinion,  whether  there  is  no  ground  on  which  the  marriage 
on  be  set  aside.  As  they  have  been  formerly  consulted,  I 
Hippos*,  a  small  fee  will  be  sufficient  I  shall  expect  their  ad- 
ditional opinion  with  your  next.  The  facts  in  tha  enclosed 
■titement  I  suppose  arc  all  true. 

"  Ft  on  the  marriage  it  tupported,  then  it  will  }>*  proper  that  the 
feint  efttm.ai  to  the  legitimacy  of  the  children,  thotdd  be immtiiialrly 
irmgklio  a  fuii  and fan  trial  As  the  reversion  will  be  so  small, 
thinhonld  be  done  at  as  little  expense  as  possible,  tf  men  of 
tains*  unacquainted  with  tha  parties  are  appointed  by  the 
eiwotors,  the  expense  of  the  lawsuit  may  be  rendered  very 
gnat,  perhaps  greater  than  the  free  reversion.  On  this  account 
you  should  avoid  appointing  Hr.  Rym,  who  is  Messrs.  U  8. 
ud  Sons'  man  of  business  here.  It  would  be  better  for  the 
tucotnr*  to  send  a  power  of  attorney  to  some  person  not  an 
awnt  in  this  Court,  say  Mr.  Cr&wfurd  of  Greenock,  or  Mr.  John 
Khedilen,  Crawfield,  with  orders  to  employ  a  proper  agent  and 
rminsel  to  carry  on  the  lawsuit.  In  this  way  it  might  be  dona 
•1  the  least  possible  expense,  and  at  the  same  time  ample  jus- 
tin  done  to  both  parties.  If  the  executors  were  to  appoint 
sir  practitioner  in  this  Court  as  their  attorney,  he  would  have 
ho  person  to  din-ct  or  control  him.  It  appears  to  me,  there- 
fare,  that  some  other  person  should  be  appointed,  and  nono 
«n  be  better  than  Mr.  Crawford.  If  they  wish  to  appoint  a 
prnnn  who  is  an  agent  In  this  Court,  they  might  name  either 
Hr  Roger  Aytonn,  or  Mr.  Archibald  Millar,  W.S.,  either  of 
whom  would  see  ample  justice  done  to  the  boy  at  as  little  ex- 
pense as  possible." 

Tiling  these  letters,  then,  according  to  their  literal  and  un- 
w]iii  vocal  meaning,  it  is  Impossible  to  conceive  any  series  of 
writings  more  utterly  and  absolutely  inconsistent  with  the 
charge  of  fraud  which  they  are  brought  forward  to  support. 

No  di>ubt\that  is  not  always  conclusive.  The  assumption 
of  the  fairest  and  most  honest  motives  is  often  the  cloak  for 
designs  of  a  very  different  character ;  and,  accordingly,  the 
"iiminonse*  aver  that  they  were  all  parts  of  a  scheme  for  de- 
frauding the  pursuer  of  his  just  rights.  The  statement  already 
canted, in  support  of  which  these  letters  are  referred  to,  is,  that 
"these  parties  conspired  together  for  the  fraudulent  purpose  of 
neutral  bung  the  object  which  their  uncle  had  in  view,  of  legi- 
timating the  children," 

But  when  a  party  founds  on  letter*  in  evidence  of  fraud  and 
Conspiracy,  which,  according  to  their  clear  and  literal  meaning, 
eipieat  no  such  intent,  but  the  reverse,  it  lies  on  him,  in  order 
to  support  the  relevancy  of  his  statements,  to  set  out  the  facts 
*"*»  which  the  conspiracy  Is  to  be  Inferred,  and  by  which  a 
wlotr  to  thus'  to  be  given  to  tbe  letters,  essentially  different 
from  that  which  they  present  to  tbe  uninformed  eye  of  those 
■ho  peruse  them.  Now  on  all  this,  these  summonses,  assisted 
« thoy  are  by  tlie  condescendence,  seem  an  absolute  blank. 
There  is  not  one  fact  set  forth  which  bears  tbe  slightest  resem- 
blance to  an  act  of  conspiracy  between  William  Patrick  and 
ha)  brothera  to  defeat  the  rights  of  the  pursuer.  The  pursuer 
■n.  indeed,  and  that  loudly  enough,  that  these  parties  did 
conspire;  bnt  in  what  the  conspiracy  consisted  —  how  it  was 
eondscted  and  carried  through— is  a  matter  on  which,  though 
essential  to  every  relevant  chaige  of  fraudulent  conspiracy,  wo 
havs  no  Information  whatever. 

This  defect  seems  faUl  to  the  allegation  of  conspiracy ;  but 
••  c«  father  from  the  very  loose  terms  of  ttie  summonses 
what  the  pursuer  really  points  at  It  is  said  that  all  these  letters 
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were  written,  and  all  the  nieps  recommended,  on  the  fooling  of 
tbe  late  Sir.  Hln_-il. l.-u  hnviii-  ban  a  domicilitd  American, 
while  the  defender  Mr.  Patrick,  utid  his  litolhc)-*.  knea  that  his 
domicile  at  the  time  uf  hia  marriage  and  duals,  was  Scot- 
land. 

Thus  It  is  said  in  the  supplementary  summons,  page  24,  that 
William  Patrick. having  got  an  opinion  that  the  marriage  in 
America  did  not  by  the  law  of  that  country  "  legitimate  the 
children,"  proceeded  atones  to  procure  the  service  of  his  brother 
Robert,  "though  he  icae  malt  aware  thill  Mr.Shedden  had  died  a  domi- 
ciled Scotchman."  This  is  repeated  at  page  26: — "  That  notwith- 
standing be,  William  Patrick,  was  aicare  that  the  laid  William 
Shcdden  wot  a  domiciled  Scotchman,  and  that  the  pursuer  bad 
been  rendered  legitimate  by  the  above  libelled  marriage,  and 
he  concealed  the  fact,"  6c-  And  again  at  page  81  : — "  That 
the  statements  made  in  certain  pleadings  on  behalf  of  Dr. 
Robert  Patrick  in  the  former  action  were  false  and  fraudulent," 
as  both  he  and  Lis  brother  were  well  aware  that  the  said  Wil- 
liam Sbedden  never  resided  in  America  on  i  mo  remanendi — that 
he  never  became  an  American  cltisen,  or  ceased  to  be  subject 
to  the  allegiance  of  Great  Britain— and  that  he  never  lost  hit 
Scotch  domicile. 

These  summonses  are  certainly  anything  but  clear  and  ex- 
plicit ;  but  still  it  is  sufficiently  apparent  from  them  that  the 
various  ads  charged  against  the  defenders  are  free  from  the 
■lightest  element  of  fraud,  except  on  the  assumption  that  these 
parties  ki)tu<  that  Mr.  Sbedden  was,  al  the  time  of  the  marriage, 
a  domiciled  Scotchman.  Their  knowledge  of  that  as  a  fact,  is 
the  sting  of  the  whole  charge  of  fraud. 

But  that  require*  still  further  elucidation.  When  a  party 
states  for  his  own  objects,  or  takes  measures  founding  on  a  cer- 
tain matter  as  a  fact,  which  he  knows  not  to  be  so,  that  may 
constitute  legitimately  an  element  of  a  charge  of  fraud  against 
him.  And  if  in  this  case,  for  instance,  William  Patiick  and 
his  alleged  associates  had  represented  or  taken  measures  on 
the  footing  of  William  Shcdden  having  been  married  in  New 
York,  while  they  knew  that  be  had  all  along  resided  and 
been  married  in  Scotland,  thai  might  have  been  listened  to  sj 
an  overt  act  relevant  to  infer  a  fraudulent  intent 

But  that  is  not  the  sense  in  which  the  expression,  "know- 
ledge of  William  Shedden's  domicile  being  Scotland,"  is  used 
In  these  summonses.  William  Shcdden  had  confessedly  mar- 
ried in  America,  where  he  bad  de  facto  resided  for  at  least  thirty 
years,  and  during  all  that  time  hod  never  seen  hia  native 
land,  nor  possessed  any  residence  within  it.  The  gravamen  of 
the  charge,  then,  when  translated  into  language  expressing  its 
real  meaning,  is,  that  William  Patrick  knew,  or  must  be  sup- 
posed to  have  known,  that  although  William  Shedden's  dt 
facto  residence  had  been  New  York  for  thirty  years  and  up- 
wards, still  his  legal  or  constructive  domicile  continued  to  ba 
Scotland,  in  reference  to  certain  effects  of  his  marriage  on  the 
legitimacy  of  the  children  previously  born.  In  other  words, 
tbe  Ignorance  of  William  Patrick  and  his  brothers  of  the  law 
on  a  matter  of  extreme  nicety,  and  on  which  there  has  been 
a  great  fluctuation  uf  opinion,  is  to  be  imputed  to  them  as  an 
element  of  a  charge  of  fraud, — as  if  they  had  been  guilty  of  tho 
misrepresentation  of  a  fact  within  their  own  knowledge. 

In  considering  the  admitted  facts  of  the  case,  according  to  the 
ordinary  apprehension  of  mankind,  the  question  naturally  sug- 
gests itself,  how  W  i  Ilium  Patrick  or  bis  brothers,  charged  with 
fraudulent  concealment  or  conspiracy, time  that  William  Shed- 
den,  who  had  lived  and  died  in  America,  and  had  not  seen  his 
native  laud  for  about  thirty  years,  continued  to  be  a  domiciled 
Scotchman  till  tlie  day  of  his  death.  And  the  affirmative  of 
that  question  is  evidently  essential  to  the  pursuer's  case,  when 
put  on  fraudulent  concealment. 

Accordingly  tlie  attempt  to  answer  it  is  made,  and  it  is  found- 
ed on  certain  letters  quoted  in  the  supple  men  (a  ry  summons, 
tending,  as  it  is  said,  to  shew  that  William  Sheddeu  always 
entertained  the  intention  of  returning  to  Scotland.  As  this 
is  really  the  hinging  point  of  tho  pursuer's  case,  and  as  the 
fraudulent  concealment  of  those  letters  is  made  the  subject  of 
a  serious  charge  against  the  defender  William  Patrick,  it  is  of 
some  importauce  to  consider  their  terms.  The  greater  part  of 
them  are  said  to  have  bveti  addressed  to  John  Patrick,  the 
father  of  the  defender,  and  of  an  old  date,  being  as  for  back 
as  the  year  1733.  Thus  one  letter  founded  on  is  that  or  Wil- 
liam Shedden  to  John  Patrick  in  1733,  containing  these  ex- 
pressions:— "  I  declare  Upon  my  honour  I  would  never  think 
of  remaining 'In.  this  country  if  I  could  well,  help  it.  My 
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attachment  to  ray  own  country  and  relations  ia  much  stronger 

than  to  anything  here." 
Then  there  1b  another  letter  of  the  18th  of  March  1764  :— 
"  Dent  Sir — Pray,  do  you  imagine  Thomas  Sbedden  would 

Crt  with  that  part  of  the  windy-houses  which  lies  betwixt  my 
id  and  the  high  road,  and  runs  up  from  Craighouse  to  Bogs- 
town,  on  reasonable  terms  r  I  have  long  had  my  eye  on  that 
land,  and  could  have  wished  to  buy  it,  if  I  could  raise  the 
money  :  it  would  make  my  farm  very  complete.  Could  I  get 
it,  and  raise  money  to  buy  it,  I  don't  know  that  I  should  stay 
long  here.  Pray,  might  I  depend  on  your  friendly  assistance 
in  such  an  affair  r  Jf  I  could,  it  would  bo  one  of  the  greatest 
ravours  yon  could  possibly  do  me,  and  you  might  make  the 
purchase  immediately  for  me  if  you  could.  I  would  readily 
abide  by  any  bargain  you  make.  It  would  not  be  long  before 
I  would  see  if  any  of  the  Scotch  lasses  should  have  me." 

As  an  other  spec!  men — for  there  are  many  of  a  similar  tenor — 
we  may  take  that  of  the  16th  April  1783:— 

"My  dear  Friend, — I  expected  long  before  this  to  have  been 
In  New  York,  but  have  been  kept  here  settling  old  matters ; 
the  peace  puts  a  stop  to  my  views  of  remaining  there  this 
season,  but  I  expect  to  leave  this  and  go  there  to  see  Mr. 
Sneddon  in  ten  or  fourteen  days.  He  is  about  going  home, 
and  I  wish  to  do  so  ton,  but  cannot  determine  my  route  till  I 
see  him.  I  ardently  wish  to  see  my  native  country,  and  settle 
there  for  life.  Do  look  out  some  cheerful,  accomplished,  pru- 
rient, and  agreeable  lady  for  me  by  the  time  I  come  home. 
Tell  the  dear  girls  I  return  them  a  thousand  thanks  for  their 

r resent  of  shirts.  I  will  write  Jcanie  when  I  get  to  New  York, 
beg  you  will  do  In  my  affairs  what  you  think  best.  Fay  off 
principal  and  Interest  as  nut  as  yon  can,  and  leave  the  lands 
out  of  tack  till  I  come  home,  which  I  hope  will  not  be  far  dis- 
tant." In  the  same  letter  he  says : — "  We  all  dislike  the  peace, 
which  is  very  humiliating  to  Great  Britain." 

It  is  needless  to  go  over  more  of  these  letters  In  detail. 
They  shew,  what  was  natural  enough,  that  William  Shedden, 
like  many  of  his  countrymen,  looked  with  hops  and  satisfac- 
tion to  the  possibility  of  bis  return  at  one  time  or  another  to 
his  native  land  ;  but  they  certainly  shew  nothing  mote.  And 
after  all  we  heard  In  argument,  It  would  be  difficult  to  show, 
that  even  according  to  what  the  pursuer  considers  the  improved 
and  matured  law  of  domicile,  any  case  has  yet  occurred  in 
which  such  mere  expressions  of  hope  and  Intention  to  return  to 
his  own  native  country,  have  been  held  to  take  ofi  the  effect 
of  the  dafneto  corporeal  residence  of  the  party  In  a  foreign  land. 

But  we  do  not  go  Into  this.  In  truth,  the  whole  of  the  ar- 
gument on  tba  legal  point  was  misplaced.  We  are  not  called 
upon,  nor  indeed  entitled,  to  determine  it  at  this  stage  of  the 
procedure.  The  only  point  here  is  the  relevancy  of  the  acts 
charged  as  overt  acts  of  fraud  in  the  summons.  And  then  the 
question  comes  to  be,  not  what  was  truly  the  law  of  the  case,  but 
whether  the  true  legal  inference  as  to  the  domicile  of  William 
Shedden  was,  in  the  year  1799,  so  clear  and  notorious  as  to 
subject  a  set  of  gentlemen  to  the  imputation  of  fraud,  be- 
cause, as  it  is  said,  they  did  not  produce  certain  letters  by 
which  that  legal  inference  might  have  been  confirmed.  The 
question  only  requires  to  be  stated,  In  order  to  receive  an 
answer  in  the  negative.  To  support  the  opposite  conclusion, 
It  would  be  necessary  to  shew,  finl,  that  William  Patrick  and 
his  brothers  knew  that  the  legal  effect  of  the  marriage  of  Wil- 
liam Sbedden  was  dependent  on  his  constructive  domicile,  as 
distinguished  from  his  actual  residence  for  thirty  years;  and, 
fcondlg,  that  these  letters  determined  his  constructive  domi- 
cile— in  other  words,  that  his  aspirations  after  a  Scottish  resi- 
dence and  a  Scottish  wife,  breathed  in  the  year  1773  and  1783, 
kept  him  a  domiciled  Scotchman  down  to  the  moment  when, 
in  the  year  1798,  lie  contracted  an  American  marriage  on  death- 
bed, after  an  uninterrupted  residence  of  nearly  thirty  years  in 
that  country. 

No  doubt,  if  the  pursuer  could  have  founded  on  letters  or 
extraneous  evidence  shewing  that  the  parties  possessed  this 
knowledge,  ho  might  have  had  something  like  a  case.  But 
when  he  infers  the  fraud  merely  from  the  letters  just  alluded 
to,  BUd.npthipgttfisc,  he  ia  evidently  inferring  fraud  from  no- 
's hlRug ^tut'S  nil«H>pprchenslon  in  law  on  a  point  ot  great  nicety 
p^whicb,  t  venture  to  say,  nine-tenths  of  the 
(,  and  the  whole  of  thu  uninitiated,  would 
it  faith,  come  to  the  same  conclusion. 


ly  found  wrong  in  the  law,  their  conduct  most  mrrsmilj  be 
held  to  be  tainted  with  fraud,  is  one  to  which  no  court,  fol- 
lowing the  dictates  either  of  law  or  common  sense,  eoaWgire 
the  slightest  countenance.  Holding,  then,  as  we  mutt  do  fnsn 
the  analysis  of  the  Import  of  these  summonses,  that  the  while 
charge  of  fraud  rests  on  this  assumption,  we  can  come  to  u 
other  conclusion  than  that  the  statements  are  utterly  irrele- 
vant to  support  the  conclusions  of  the  actions.  And  this  would 
be  the  necessary  result  even  if  the  subject  of  reduction  wen 
confined  to  the  service  of  Robert  Patrick.  That,  as  1  hire  it 
ready  stated,  is  protected  by  the  vicennial  prescription  from 
all  ground  of  challenge,  except  fraud.  If  hand  ia  not  rele- 
vantly averred,  the  summonses  cannot  be  sustained. 

But  the  case  assumes  a  still  more  hopeless  aspect  for  the  par. 
suer,  when  we  consider  what  followed  on  the  service— I  man, 
the  judgments  of  this  Court,  and  the  House  of  Lords  confirm- 
lug  it. 

These  summonses  do  not  disguise  that  the  matter  m  set 
allowed  to  rest  on  the  private  opinion  or  dealings  of  the  dtfu. 
der  William  Patrick,  and  bis  associates,  having  an  intrrtuiu 
a  particular  view  of  the  law.  It  Is  set  forth  that,  agreobljlo 
the  recommendation  of  William  Patrick,  certain  relstkiuol 
the  family  applied  to  the  Court  for  the  appointment  of  a  ac- 
tor loco  tutorii  to  tho  pursuer,  and  that  for  the  very  puipcst, 
as  appears  from  the  letters  libelled,  that  bis  interests,  which 
were  at  variance  with  those  of  the  Patricks,  should  be  attended 
to;  that  Mr.  Hugh  Crawford  wasuppoiuted  totheofSct;  ud 
that  in  his  name  the  litigation  on  the  part  of  the  pursuer  *u 
conducted  In  the  Court  of  Session  and  in  the  House  of  Lords, 
nndcr  the  guidance,  as  it  appears  from  the  pleadings  referred 
to  by  tho  pursuer,  of  as  able  counsel  as  either  bar  could  afford ; 
and  that  the  final  result  was  a  judgment  against  hint  is  Las 
Court  of  the  last  resort,  confirming  that  of  the  Court  of  Sosmjl 

Here,  too,an  attempt  Is  made  to  neutralise  the  manifest  efkt 


have  been  gradually  extended  and  matured  as  the  exigent) 
his  case  required.  The  original  statement  in  the  first  Btimrami 
was,  that  the  fact  of  the  late  Mr.Shedden'sScotcb  domicile  hsd 
been  fraudulently  concealed  from  Mr.  Crawford,  the  factor  fees 
tutorii.  Itafterwards6eeniflto  have  occurred  to  lhepursueirllBl 
it  would  be  better  to  make  Mr.  Crawfurd  a  party  to  the  fTssd. 
Accordingly,  In  the  supplementary  summons,  it  is  said,  cot 
only  that  Mr.  Crawford  was  an  intimate  friend  of  Mr.  Wilta 
Patrick's,  and  under  bis  control,  but  that  all  the  instmctiiM 
he  received  in  the  proceedings  were  given  by  Mr.  Williisi 
Patrick.  And  this  is  further  explained  in  the  condescendence, 
via.  "  that  the  appeal  to  the  House  of  Lords  was,  fib  litcmta, 
oriyinaUy  taken  under  a  concert  and  conspiracy  bthemn  tin  ■as'  Zft/i 
Craie/wd,  William  Patrick,  and  Dr.  Patrick,  who  well  tot* 
throughout  the  whole  fraudulent  practices  used  on  his  bestlf, 
on  a  false  and  deceptive  statement,  for  the  purpose  of  adding 
additional  colour  to  Dr.  Patrick's  title,  and  preventing  in; 
after  challenge."— (Art.  66  it  are.  Art  77.)  So  that,  according 
to  the  ultimate  and  finally  considered  description  of  hit  on 
case,  the  pursuer  charges  the  fraud  and  conspiracy,  on  whit* 
tho  reductive  conclusions  are  founded,  not  only  against  Us 
Patricks,  but  against  Mr.  Hugh  Crawfurd,  the  factor  bctutcra 
who  was  appointed  by  the  Court  to  defend  the  interests  of  Ibc 
pursuer,  and  who,  in  so  far  as  we  can  gather  a  foot  of  tin 
proceedings,  did  defend  them  to  the  uttermost. 

It  is  not  wonderful  that  the  pursuer  took  this  conns, bteuai 
if  Hugh  Crawford  acted  fairly,  and  bona  fide  brought  the  isle- 
rests  of  the  pursuer  under  the  cognizance  of  the  Court  of  Sa- 
sion  and  the  House  of  Lords,  it  would  he  difficult  indeed  to 
see  how  the  final  and  conclusive  effect  of  that  judgment  conU 
be  impeached  by  the  alleged  concealment  Imputed  to  tk 
litigants  whom  the  factor  was  opposing. 

Bur,  then,  see  what  the  case  of  the  pursuer  is  really  bronfi' 
to.  Mr.  Hugh  Crawfurd,  a  merchant  in  Greenock,  and  a  con- 
nexion of  tlie  family,  was  appointed  factor  toco  Merit  by  the 
Cuurt  for  the  very  purpose  of  attending  to  the  pursuer's  inte- 
rest. The  simple  fact  of  that  appointment  is  a  sufficient  assii- 
anco  that  his  general  character  stood  free  from  all  irapntiiw1- 
I  presume  that,  as  in  other  cases,  he  took  thu  oath  dejidtlL  He 
in  fact  anil  in  law  became  the  dominiu  litit  opposed  to  Dr.  Ro- 
bert Patrick;  and,  as  far  as  we  can  sec,  he  performed  thsdwiet 
which  the  situation  imposed  on  him.  lie  brought  a  irdncti™ 
of  the  service  of  Dr.  Hubert  Patrick,  being  the  ordinary  aataura 
for  bringing  the  pupil's  case  before  the  Court.     He  emplojeJ 
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m  tgent,  against  whom  no  chnme  ia  made,  and  as  counsel,  the 
Hunoorable  Henry  Enkine  and  Archibald  Fletcher,  whoso 
mures  are  ■  sufficient  pledge  or  the  teal,  as  well  at  (he  ability, 
with  which  the  pursuer's  interest*  were  defended.  On  the  de- 
cision against  the  factor  and  the  pursuer  In  this  Court,  the  case 
■it  taken  to  the  House  of  Lord  s.  A  most  elaborate  appeal  case 
for  him  was  prepared  by  Mr.  Fletcher  and  Lord  Brougham,  by 
whom,  and  the  late  Lord  Chief  Commissioner  Adam,  then  at 
the  bar,  the  case  was  argued  in  the  House  of  Lords.  And  the 
mult  was  a  final  judgment  affirming  that  pronounced  by  the 
Court  of  Session. 

Now,  it  would  be  difficult  to  conceive  a  cose  In  which  a  more 
deBnite  and  specific  averment  of  conspiracy  or  collusion  was 
required,  than  in  one  of  this  kind.  The  object  of  the  appoint- 
ment of  a  factor  loco  tulorii,  or  a  curator  ad  litem,  at  other  officer 
of  Court  duly  entrusted  witli  the  interests  of  the  pupil  or  minor, 
is  not  only  that  those  interests  shall  be  defended,  but  that  the 
olherptrty  shall  have  an  opponent,  with  whom  it  is  safe  and 
conclusive  lo  enter  into  the  contract  of  Ulitamlcitalion,  so  as  to 
obtain  a  «i  judicata  on  the  matter  in  dispute. 

It  may  be,  and  is  quite  competent  for  the  minor  or  pupil,  if 
really  injured,  to  challenge  the  fairness  of  the  proceedings  taken 
by  the  anker  of  Court  appointed  to  watch  over  hit  interests, 
and  to  shew  that  those  interests  have  been  fraudulently  sacri- 
ficed But  surely  it  requires  the  clearest  statement  of  the  na- 
ture of  that  injury  to  warrant  such  an  action.  And  the  secu- 
rity generally  supposed  to  be  afforded  by  such  a  course  would 
be  absolutely  worthless  if  it  were  enough  for  the  party  to 
bring  his  action  charging  the  officer  of  Court  with  fraudulent 
collusion,  without  calling  him  into  Court  at  all— and  that  twenty 
jam  after  bis  death,  and  the  death  of  nearly  all  the  parties  who 
could  be  supposed  to  posses*  any  information  on  the  subject.  I 
cannot  conceive  anything  more  hazardous  to  the  legitimate 
interests  of  all  parties,  forced  into  litigations  with  pupils  or 
■ninors,  than  a  course  of  this  kind,  exemplified  as  it  is  in  the 
Mcomttances  of  this  very  case.  Here  the  allegation  is  the  col- 
lusion or  fraudulent  concert  of  a  factor  loco  futon'*.  The  principle 
wmild  be  the  tame  if  the  original  action  of  redaction  on  behalf 
of  t te  pursuer  had  been  conducted  by  a  testamentary  tutor,  or 
t  tutor  at  taw  ;  and  the  practical  result  would  lie,  that  in  all 
cue*  of  the  kind,  the  party  would  be  enabled  to  obtain  a  review 
of  the  judgment  against  him,  at  any  given  time,  by  the  very 
simple  device  of  averring  that  his  nominal  guardian  had  been  in 
collusion  with  the  opposite  party,  and  that  without  the  slightest 
iperifleation  of  any  one  fact,  in  that  guardian's  conduct,  from 
which  such  concert  or  collusion  could  be  inferred. 

That  it  obviously  the  cate  here.  The  action  is  brought  against 
theparfie*  who,  it  is  said,  took  the  benefit  of  the  judgment 
Jonght  to  be  reduced.  The  ground  of  it,  and  the  tole  ground  of 
it,  it  the  concert  or  conspiracy  between  those  parties  and  the 
officer  of  Court  appointed  to  protect  the  pursuer's  interest.  Yet 
neither  that  person,  nor  any  one  representing  him,  it  called  at 
'defender;  and  the  aingle  fact  from  which  the  pursuer  choose* 
to  infer  fraud  or  collution,  is,  that  the  factor  loco  tulori*  and  hi* 
advisers  did  Dot  advance  a  plea  orpropotition  in  law,  which  be, 
assisted  by  the  new  lights  lately  obtained,  thinks  would  have 
led  to  a  different  judgment.  For,  at  has  been  already  remarked, 
the  tole  foundation  of  the  charge  of  fraud  or  collusion  is,  that 
the  factor  looo  tutorii  and  his  advisers  did  not  bring  forward  the 
plea,  that  though  the  residence  di  facto  of  the  late  Mr.  Shedden 
»u  America,  atill  his  domicile  was  Scotland.  But  how  can 
inch  a  charge  be  listened  to  after  the  case  wa*  put  under  the 
gnidance  of  eminent  counsel  T  They  were  the  parties  lo  deter- 
mine, on  their  o»n  professional  responsibility,  how  the  case  wa* 
•"  be  conducted.  Their  alienee  on  the  legal  proposition  ou 
■hich  the  whole  of  the  present  actions  rest.  It  to  be  ascribed  to 
one  of  two  cause*.  They  either  held  that  the  domicile  of  Wil- 
liam Shedden  could  not  in  law  be  separated  from  his  residence, 
to  at  to  affect  the  consequences  of  the  marriage  ;  or  if  they  took 
*  diufcrenl  view,  the  presumption  is,  that  they  made  the  neces- 
ury  inquiries  into  all  the  circumstances  of  fact  by  which  that 
different  view  could  bo  supported,  and  found  th use  circumstances 
insulBcient.  A  ttftaa  presumption  in  favour  of  the  course 
tctmilj  taken,  accordTng  to  the  then  current  of  legal  opinion, 
is  ifforded  by  the  character  of  the  gentlemen  employed.  But 
■tether  the  cate  wa*  well  argued  or  not,  or  judiciously  con- 
ducted or  not,  can  anyone  listen  to  the  proposition,  that  the 
ftcioT.tha  formal  dotinu*  lilit,  mutt  be  held  liable  to  the  impu- 
Uuou  of  fraud  or  collation,  because  the  counsel,  the  best  which 
lbs  bar  could  afford,  did  not  take  that  particular  view  of  the 


law  of  domicile  which  the  pursuer  now  assumes  to  be  the  true 
one  ?  If  this  could  be  admitted,  I  do  not  know  how  or  why  the 
pursuer  should  stop  ahort  at  Mr.  Hugh  Crawford ;  and  why  he 
does  not  include  in  the  charge  of  conspiracy  and  collusion,  the 
Honourable  Henry  Erskine,  Archibald  Fletcher,  the  late  Cnief 
Commissioner  Adam,  and  Lord  Brougham,  not  omitting  your 
Lordship,  who,  having  been  the  Chancellor  of  the  jury  In  the 
original  service,  may  really  be  considered  as  the  root  of  all  that 
growth  of  evil  and  injustice  of  which  the  pursuer  now  considers 
himself  the  victim. 

But,  when  considered  in  its  true  light,  the  ease  of  the  pursuer 
will  be  found  not  to  rest  ou  fraud  at  all.  The  fraud  ties,  and 
so  It  is  put  by  the  pursuer  himself,  in  the  failure  to  bring  fur- 
ward  a  certain  legal  proposition  which  is  said  to  have  been 
omitted  in  the  pleadings  in  the  former  reduction,  ami  which, 
according  to  the  pursuer's  view,  would  now  warrant  a  different 
conclusion.  But  even  holding  that  view  to  be  the  sound  one, 
what  does  it  come  to  but  this,  that  the  pursuer,  under  the  cover 
of  a  charge  of  fraud,  iu  itself  untenable  according  to  hi*  own 
summonses,  is  attempting  to  obtain  a  review  of  the  judgment 
of  this  Court  and  the  House  of  Lords,  on  a  matter  of  law  which 
bad  not  been  brought  under  the  nutiee  of  either  tribunal, — a  re- 
view which,  by  the  force  of  the  vicennial  prescription,  is  entirely 
incompetent  and  inadmissible  ?  For  if  the  allegation  of  fraud 
is  indispensable  to  get  the  better  of  that  prescription  at  appli- 
cable to  a  bare  retour,  a  fortiori  is  it  indispensable  when  thai 
retour  has  been  confirmed  by  judgment*  of  this  Court  and  the 
House  of  Lords. 

On  the  whole,  then,  I  hare  no  donbt  that  then  actions  ought 
to  be  thrown  out  of  Court.  Here  is  a  gentleman  who  ha*  dur- 
ing a  long  lifo  maintained  an  irreparable  character,  dragged  into 
Court  at  the  distance  of  fifty  years,  under  the  moat  outrageous 
charges  of  fraud  and  conspiracy,  which  certainly  have  not  been 
spared  either  in  the  written  or  oral  pleadings;  and  yet  upon 
the  sifting  of  these  charges,  they  truly  resolve  into  nothing  but 
his  alleged  ignorance  on  a  point  of  law  in  itself  anything  but 
clear  or  conclusive,  and  ou  which  I  have  no  doubt  he  would 
have  been  justified,  by  the  general  opinion  of  the  day,  pro- 
fessional a*  well  as  private. 

I  am  aware  that  this  isa  risk  from  which  no  man  I*  absolutely 
protected.  Incases  of  fraud,  as  in  many  other  cases  of  liligiou* 
warfare,  the  forms  are,  to  a  certain  extent,  in  favour  of  the 
assailant.  He  may  make  his  charges,  however  offensive,  with- 
out being  called  upon  to  an  instant  verification,  and  may  keep 
hit  adversary  so  far  exposed  to  public  obloquy  till  the  proof  is 
found  ineffectual.  But  then  the  assailant  is  not  absolutely  freo 
from  the  observance  of  all  rule.  He  it  at  least  bound  to  know 
hit  own  case,  and  to  be  able  to  state  it  explicitly  and  consis- 
tently. If  he  avers  fraud  in  general,  he  must  be  able  to  state 
the  overt  acta  by  which  the  belief  of  that  fraud  has  been  im- 
pressed upon  him  ;  and  above  all  i*  he  bound  to  abstain  from 
charging  as  acts  of  fraud  and  conspiracy,  facts  and  documents 
which,  to  the  ordinary  sense  of  mankind,  lead  to  a  conclusion 
directly  opposite. 

Now,  that  seem*  to  me  the  situation  of  the  partner.  His 
object  is  not  so  much  to  state  a  case,  a*  to  get  at  some  additional 
means  of  making  one. 

In  my  own  individual  opinion,  T  cannot  consider  the  throwing 
inch  an  action  out  of  Court  as  any  substantial  loss  to  him,  but 
the  contrary. 

But,  however  that  may  be,  and  with  reference  to  the  fair 
interests  of  these  defenders,  I  am  happy  to  have  the  concurrence 
of  your  Lordships  in  the  opinion,  that  the  actions  cannot  be 
sanctioned  by  the  Court. 

I  would  suggest,  then,  that  the  objections  to  the  relevancy  of 
those  summonses  be  sustained,  and  the  defenders  assoilzied. 

The  Court  pronounced  the  following  interlocutor : — 
■  Sustain  the  defences  pleaded  by  the  defender*  against  the 
relevancy  of  the  ground*  of  action  aet  forth  in  the  conjoined 
summons  and  supplementary  aummont  of  declarator,  reduction, 
and  count  and  reckoning :  Dismiss  the  said  actions,  and  assoil- 
zie the  defenders  from  the  whole  conclusions  thereof:  Find  the 
defender*  entitled  to  their  expenses ;  appoint  accounts,"  &c. 

Lord  Ordinary,  Wood.— -let.  Lord  Advocate  (Monereiff), 
Heave* ;  Gibson- Craigs,  Dalziel  and  Brodie,  W.B.  Agentt.—Far 
William  Patrick,  Dean  of  Faculty  (Anderson),  Mure;  A.  and 
C.  Douglat,  W.3.  Agenli.— For  Pupil,  Sol-Gen.  (IngU*),  Bus* ; 
Jamet  M'Ewen,  W.3.  Agtnt—  W.  CUrk.  — (W.G.T.) 
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No.  196.—  Solomon-   Amr.iLD,  Petitioner,  v.  Wintox 

and  Co.  and  another,  Respondent*. 

ProrpiB—  Reclaiming  Note,  Competency  of — Sequestration—- 

Statute  13  anil  14  Vict  c  86,  §  U-Deertt  by  default  on  a 
petition  for  recal  of  eequeitration,  ml  be  redaimtd  agaiiut  vitliin 

ten  day: 

This  was  a  petition  for  recal  of  the  sequestration  of 
James  Atkinson. 

The  Lord  Ordinary  pronounced  an  interlocutor  ap- 
pointing the  petitioner  to  revise  his  condescendence 
within  ten  days,  and,  in  respect  he  was  resident  in  Eng- 
land, to  lodge  a  mandate. 

The  petitioner  failed  to  obey  the  order,  and  the  Lord 
Ordinary,  in  respect  of  the  failure,  dismissed  the  petition 
with  expenses. 

The  petitioner,  after  the  lapse  of  more  than  fourteen 
days  after  the  date  of  the  last  interlocutor,  presented  a 
reclaiming  note,  lodging  his  condescendence  revised,  and 
a  mandate,  and  praying  to  be  reponed. 

The  respondents  objected — The  reclaiming  note  was 
incompetent  in  respect  of  the  expiry  of  the  reclaiming 
days.  This  was  a  note  to  be  rcponed  against  decree  by 
default;  and,  by  the  new  process  act,  13  and  14  Vict, 
c.  36,  §  11,  the  reclaiming  days  were  "limited  to  ten, 
except  for  judgments  on  the  merits  and  decrees  in  ab- 
sence."— Falla,  14th  Jan.  1851.  If,  on  the  other  hand, 
it  was  said  this  was  not  a  Court  of  Session  but  a  Bill- 
Chamber  case,  the  reclaiming  days  there  were  limited  to 
fourteen. 

The  petitioner  answered — This  was  a  case  under  the 
sequestration  statute.  1.  The  provisions  of  the  new 
Court  of  Session  Act  did  not  apply,  as  appeared  from 
the  omission  in  the  1st  section  of  any  reference  to  the 
sequestration  statute.  2.  Neither  did  the  rules  of  the 
Bill-Chamber  as  to  reclaiming  days,  apply. 

lard  Ivory.— 1  have  some  difficulty.  This  is  neither  a  Bill- 
Chamber  nor  a  Court  of  Session  raw.  It  1b  a  case  under  the 
sequestration  act ;  and  Mr.  Pattinon  seems  to  me  to  take  the 
correct  view,  fur  the  preamble  of  the  late  act  seta  forth  various 
statutes  regulating  the  procedure  in  the  Court  of  Session,  and 
then  proceeds — "  Whereas  it  is  expedient  that  the  provisions 
and  enactments  of  the  said  recited  acts  ihdnld  be  In  some 
respects  altered  and  amended."  But  tbe  sequestration  act  is 
not  one  of  those  quoted. 

The  Court,  after  consulting  the  other  Division,  sus- 
tained the  objection,  and  refused  to  write  on  the  reclaim- 
ing note. 

Lord  Ordinary,  Cowan—  Act.  PaUlson ;  James  Bell,  8.S.C. 
Agent.— jUi.  Mackenzie;  Thomas Dunn, 8. B.C. jljmU.— (W. G. T.) 

11(A  March  1852. 
Fiast  Division. 
No.  1ST. — Thr  PnovosT  asd  Magistrates  of 
Dumbarton,  Petitioner*. 
Bail  way— lands  Clauses  Act,  §  66— Part  of  the  common  Umdt 
of  a  burgh  having  ban  required  by  a  raihnay  company — Held 
that  it  loot  incompetent,  tender  §  65  of  the  Lattdt  Claiuu  Act, 
to  apply  tht  compensation  money  to  the  permanent  improvement 
of  the  remainder  iff  the  common  Itaidi  by  embanking  and  draining. 
The  Caledonian  and  Dumbartonshire  Junction  Kail- 
way  Company  took  part  of  the  common  lands  of  the 
burgh  of  Dumbarton  for  the  purposes  of  their  railway. 

The  common  lands  of  the  burgh  were  held  under  a 
charter  of  confirmation  granted  in  1609,  whereby,  on 


the  narrative  that  a  great  part  of  the  lands  bad  been 
overflowed  by  the  river  Levcn,  power  was  granted  to 
divert  the  course  of  that  river,  and  to  erect  embank- 
ments, with  a  view  to  recovery  and  preservation  of  tbe 
lands.     The  charter  contained  a  special  provision  to  the 

"  quod  annne  devorie  et  census  canmdem  terrarnm  super  reps- 
rationem  et  defensionem  dictorum  propugnaculonim  aliorum- 
qite  ingeniorum  fact  et  fsciend.  pro  preservations  dicti  Lunji 
(et  ad  nnllam  alium  nsum)  annnatltn  impendentur." 

The  amount  of  compensation  was  fixed  at  ,£1000  by 
deed  of  agreement,  which  stipulated  that  the  sum  was  to 
be  expended  in  the  embanking  of  the  broad  meadows  or 
common  lands  of  the  burgh,  and  for  no  other  purpose. 

The  money  was  consigned  by  the  railway  company 
with  the  British  Linen  Company,  on  a  deposit-recant 
which  bore,  that  it  was — 

"deposited  in  bank  In  terms  of  the  67th  section  of  said  Lands 
Clauses  Act,  and  tbe  same,  with  the  interest  thereof,  shall,  in 
terms  of  said  agreement,  and  In  accordance  with  the  provi- 
sions of  said  Lands  Clauses  Consolidation  (Scotland)  Act  IMS, 
be  applied,"  under  tbe  authority  of  the  Court  of  Session,  "  in 
the  embanking,  draining,  and  improving  of  tbe  broad  meadow 
or  common  lands  of  the  said  burgh,  and  for  no  other  purpose 
whatever." 

The  present  was  a  petition  for  warrant  to  expend  tbe 
sum  consigned  "  in  permanently  improving  the  said  com- 
mon lands  of  the  burgh  of  Dumbarton,  by  embanking, 
draining,  and  otherwise  improving  the  same,"  and  to 
uplift  the  money  for  that  purpose. 

The  Lord  Ordinary  reported  the  case,  and  issued  the 
following — 

'■  A'ote.— The  reporter  states  that  all  the  proce. 

dure  is  regular,  and  it  is  satisfactorily  established  thai  tbe 
proposed  application  of  tbe  money  will  be  beneficial  for  the 
burgh,  by  permanently  Improving  the  common  landa  A 
report  to  that  effect  by  William  Gale,  civil  engineer  in  Glas- 
gow, has  been  produced,  and  is  appended  to  the  petition.  Tbe 
only  difficulty  arises  from  the  terms  of  the  67th  section  of 
the  Lands  Clauses  Consolidation  Act,  relative  to  purchase 
money  for  lands  taken  for  railway  purposes  from  parties  bar- 
ing limited  interests,  aud  among  others,  from  corporation*. 
It  is  thereby  provided,  that  all  such  monies  shall  be  applied, 
inter  alia,  either 'in  the  purchase  or  redemption  of  the  land  tax, 
for  tbe  discharge  of  any  debt  or  incumbrance  affecting  the  land* 
in  respect  of  which  such  monies  shall  bare  been  paid,' win  tbe 
porchaso  of  other  lands,  to  be  conveyed,  limited,  and  settled 
hi  like  terms  as  the  lauds  in  respect  of  which  such  monies 
Hhall  have  been  paid  stood  settled.  Apart  from  tbe  special 
stipulation  contained  in  tbe  deed  of  agreement,  In  virtue  of 
which  the  purchase  money  became  payable  by  the  railway 
company  for  the  lands  in  question,  it  is  doubtful  whether  the 
petitioners  could  have  asked  to  have,  the  money  applied,  as 
under  the  67th  section  of  the  statute,  in  tbe  embanking, 
draining,  and  improving  of  the  broad  meadow  or  common  lands 
of  the  burgh.  It  is  maintained,  however,  that  the  inhere*  t 
condition  eiubodiid  in  the  agreement  to  that  effect  justifies 
tbe  proposed  application  of  tin;  money ;  and  it  is  for  tbe 
consideration  of  the  Court,  whether,  in  the  circumstances  of 
this  case,  tbJr  authority  may  not  be  interponed  as  craved.         | 

"The  Lord  Ordinary  feeU  tbe  point  to  be  attended  with 
some  difficulty.  He  is  inclined  to  think,  that  as  tbe  expendi- 
ture of  the  money  In  the  manner  proposed  is  calculated  to 
benefit  and  Improve  the  remainder  of  tbe  common  lands  of 
the  burgh,  there  is  enough  to  support  the  application ;  but  be 
conxiders  it  necessary  to  bring  the  matter,  in  this  form,  before 
tbe  Court  for  their  determination." 

The  Court  refuted  the  petition. 


1852.] 


IN  THE  COURT  OF  SESSION,  Ac. 


llfA  March  1852. 

Futsr  Divisuw. 
Ho.  198. — Thb  Gbseral    Board   of   Directors   or 
Prisons,  Petitioners,  v.  Thb  Town-Council  op  Is- 

VEBRKiTHiNa,  Respondent*. 
Expenses— Prison  Board— Statute  2  and  8  Vict  c.  42— In  an 
application  by  the  General  friian  Board  for  an  order  on  the 
■usutratu  of  a  burgh  In  lay  on  and  collect  the  aiwunnU  appor- 
tioned to  then  under  the  I'nnn  Act — Held  that  the  petitioneri 
urn  entitled  only  to  the  expente*  incurred  by  them  in  proper  judi- 
cial procedure  under  the  application,  and  not  to  any  extrajudicial 

The  petitioners  are  the  General  Board  appointed  by 
!  and  3  Vict.  c.  42,  for  carrying  into  effect  the  purposes 
of  that  act. 

The  act  provides,  that  the  expense  of  carrying  its 
provisions  into  effect  shall  be  defrayed  by  annual  assess- 
ments to  be  levied  on  the  counties  and  burghs  of  Scot- 
land, and  the  petitioners  are  authorized  to  apportion  the 
•ants  among  the  different  counties  and  burghs. 

By  §  46  it  is  enacted — 

That  the  mm  "  annually  apportioned  bj  the  board  on  the 
KTtral  buiyhn  as  aforesaid,  shall  be  assessed,  by  or  under  the 
authority  of  the  nwKlatntai  of  each  burgh,  on  the  annual  value 
oi  property  within  the  same ;  and  the  said  magistrates  of  the 
itreral  burghs  are  hereby  authoiixcd  and  required,  as  soon  as 
conrenieotly  otay  be,  after  notice  as  aforesaid  by  the  County 
Boards  to  the  chief  magistrate,  to  lay  on  and  collect  or  direct 
the  laying  on  and  collecting,  of  the  sum  apportioned  on  each 
tnpectiiB  burgh,  with  such  farther  sum  as  may  be  necessary 
to  cover  expense*  and  risk  of  assessment,  collection,  and  remit- 
tance, and  any  arrears  of  preceding  years,"  in  like  manner 
and  with  the  same  powers  as  may  be  competent  with  respect 
to  my  other  assessment  with  wbich  the  magistrates  may  deem 
il  most  expedient  that  the  sum  apportioned  should  be  laid  on 
•ad  collected ;  "  and  the  said  magistrates  shall,  at  their  risk, 
and  tree  of  all  expenses,  remit  the  whole  sum  apportioned,  to 
tbe  County  Board,  through  one  of  the  incorporated  banks  in 
Scotland,  within  eight  months  after  notice  to  the  chief  magis- 
trate ss  aforesaid,  with  legal  Interest  thereafter  of  the  same, 
<r  any  balance  thereof,  until  paid,"  &c 
Bf§47_ 

Tbat  is  any  burgh  in  which  there  is  no  other  assessment, 
"or any  burgh  in  which  it  may  appear  to  the  magistrates  to 
be  inexpedient  to  levy  the  assessment  hereby  authorised  along 
■ith  any  other  existing  assessment,  the  sums  annually  appor- 
tioned in  such  burgh  as  aforesaid  shall  be  assessed  and  col- 
lected, by  or  under  the  authority  of  the  magistrates  thereof, 
on  tbe  annual  value  of  property  within  the  same,  in  such 
manner  ss  they  shall  think  just;  and,  for  this  nutpose,  the 
magistrates  of  any  such  burgh  are  hereby  authorized  and  re- 
quited to  appoint  sworn  surveyors  or  valuators  and  collectors, 
and  to  lay  on  and  collect,  or  to  direct  the  laying  on  and 
collecting,  the  sum  apportioned  on  such  burgh,  with  such 
further  sum  as  may  be  necessary  to  cover  expenses  and  risk  of 
•ssenment,  collection  and  remittance,  and  any  arrears  of  pro. 
ceding  years, — the  whole  sum  apportioned  to  be  remitted,  as 
aforesaid,  within  eight  months  after  notice  to  the  chief  magis- 
trate ss  aforesaid,  with  legal  interest  thereafter  of  the  same, 
or  any  balance  thereof,  until  paid." 
Bj  §  61- 

That  In  esse  any  magistrates  of  burghs  should  refme  or 
neglect  to  do  what  was  required  of  them,  or  in  case  any  ob- 
Kroctien  shall  arise  in  tbe  execution  of  this  act,  the  board 
tttoukt  apply,  by  summary  petition  to  the  Court  of  Session,  or, 
during  vacation,  to  the  Lord  Ordinary  on  the  Bills,  ■'  which 
Court  and  Lord  Ordinary  are  hereby  authorized  and  directed, 
ii  such  case,  to  do  therein  as  to  such  Court  or  Lord  Ordinary 
■hall  seem  just  and  necessary  for  the  execution  of  the  purposes 
of  tM,  set"  *    *^ 

This  was  an  application  under  the  powers  conferred 
"J  8  61,  which  set  forth,  that  an  arrear  of  £133  re- 
gained unpaid  of  the  sum  apportioned  as  assessment  ou 


the  burgh  of  In  verkei  thing ;  that  the  petitioners  hud 
made  various  applications  for  payment,  but  '*  the  magis- 
trates have  declined,  or  at  least  delay,  and  have  neglect- 
ed to  lay  on  and  collect,  or  to  direct  the  laying  ou  and 
collecting,  of  the  sums  apportioned  on  the  said  burgh  tor 
payment  of  the  said  assessments." 

The  petition  prayed  the  Court  to  appoint  the  respon- 

"  to  lay  ou  and  collect,  or  direct  the  laying  on  and  collecting, 
in  the  manner  prescribed  by  tbe  foresaid  act,  of  the  foresaid 
sum  of  £138  : 2 : 0  A-  apportioned  on  and  now  due  by  the  said 
burgh,  together  with  tbe  interest  due  thereon,  and  with  any 
further  sum  that  may  bu  necessary  to  cover  expenses  and  rii-k 
of  assessment,  collection  and  remittance  ;  and  also  to  autho- 
rise and  appoint  the  said  magistrates,  or  their  successors  in 
office,  to  lay  on  and  collect,  or  direct  the  laying  on  and  collect, 
ing,  of  the  assessments  that  aro  already  apportioned,  or  may 
hereafter  be  apportioned',  ou  the  said  burgh  lor  prison  pur- 
poses :  Further,  to  find  tbe  petitioners  entitled  to  tbe  expenses 
of  this  application,  and  other  procedure  to  follow  hereon,  and 
to  authorise  and  appoint  the  said  magistrates  to  lay  on  and 
collect,  or  to  direct  the  laying  on  and  collecting,  of  the  aniouut 
thereof,  along  with  the  sum  now  due  by  tha  said  burgh." 

After  certain  procedure,  the  Court  having  pronounced 
on  the  merits  in  terms  of  the  prayer,  the  petitioners 
pleaded,  that  looking  to  the  terms  of  §§  46  and  47 
the  expenses  to  which  they  were  entitled,  and  to  meet 
which,  therefore,  the  assessment  fell  to  be  levied,  included 
not  merely  the  proper  judicial  expenses  attendant  on 
the  procedure  under  the  petition,  but  also  all  expenses 
incurred  in  making  tbe  assessment  effectual. 

The  Court,  before  answer,  appointed  the  petitioners  to 
lodge  an  account  of  expenses,  and  remitted  it  to  the  audi- 
tor to  tax  and  report. 

The  auditor  reported,  that  the  charges  in  the  account 
were  correctly  stated  as  to  the  amount  of  £3'2  :  J  7 :  ti — 
"  whereof  £4:10  :8  consists  of  charges  for  extrajudicial  corre- 
spondence between  tbe  agent  for  tbe  General  t'liaon  Board 
with  the  town-clerk  of  the  burgh  of  In  verkei  thing,  prior  to 
presenting  the  application  to  tbe  Court — £18  :  17a.  consists  of 
the  proper  judicial  expenses  of  thesaid  application  and  pro- 
cedure thereon — and  the  remaining  sum  of  £9;  10s.  sterling 
consists  of  charges  for  corrospon douce,  and  other  trouble  occa- 
sioned by  groundless  objections  on  the  part  of  the  respondents, 
to  tbe  principle  of  assessment,  and  afterwards  by  applications 
for  indulgence  in  the  payment  thereof. 

"  A*oit The  piesent  case  is  certainly  an  extremely  fa- 
vourable one  for  the  claim  mads  by  the  petitioners,  in  so  far 
at  least  as  regards  that  portion  of  tbe  extrajudicial  expenses 
which  was  incurred  after  the  petition  was  presented.  These- 
expenses  arose  entirely,  first,  from  groundless  objections  made 
by  tbe  respondents  to  the  mode  of  assessment,  and  afterwards 
from  applications  on  their  part  fur  delay  and  indulgence,  and 
from  their  failure  to  fulfil  their  repeated  promises  of  settlement. 
The  proper  course  for  the  petitioneis  to  have  adopted  in  the 
circumstances,  would  (as  it  appears  to  the  auditor)  have  been 
to  have  made  it,  at  tbe  outset,  a  condition  of  the  dela)  and  in- 
dulgence granted,  that  the  respondents  should  pay  all  the  ex- 
trajudicial expenses  that  might  thereby  he  occasioned ;  an 
arrangement  of  that  kind  would,  of  course,  have  warranted 
the  allowance  of  such  expenses,  ez  pacta,  as  might  not  have 
been  exigible  ex  lege.  But  as  it  was  not  followed,  the  auditor 
did  not  feel  himself  warranted  (In  an  extrajudicial  audit)  in 
departing  from  the  general  rule ;  and  fas  it  was  stated  thut 
there  were  many  similar  cases  in  wbich  the  Prison  Hoard  were- 
or  might  aaiuvolved)  he  thought  it  right  to  decline  to  tax  tha 
account  nnder  a  private  reference,  in  order  that  the  petitioners 
might  have  an  opportunity  of  obtaining  an  authoritative-  deci- 
sion on  tbe  point  from  tbe  Court 

"  As  to  the  expenses  incurred  before  the  petition  was  pre- 
sented, the  auditor  can  see  no  ground  whatever  for  awarding 
these  in  tbe  present  more  than  in  any  other  ease." 

The  respondents  pkarfe-i — There  was  nothing  in  the 
terms  of  the  statute  to  make  their  ense  uu  exception  ti 
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the  general  role,  that  proper  judicial  expenses  alone  are 
allowed  to  the  party  successful  in  judicial  procedure. 
The  Court  pronounced  the  following  interlocutor  : — 
"Find  the  burgh  of  Inverkeithing  liable  to  the  General 
Prison  Board  in  the  expenses,  amounting  to  £1B  :17s.  sterling; 
but.  on  the  other  hand,  find  the  General  Prison  Board  liable 
to  the  naiil  burgh  in  the  expenses  of  the  present  discussion, 
which  modify  to  £5  sterling,  and  decern  accordingly." 

Act.  More  j  John  Stewart,  W.S.  ASent.~ All.  Gordon;  Wil- 
liam Lindsay,  S.B.C.  Agmt.— W.  CUrk— (W.G.T.) 

Wth  March  1852. 

Four  Division. 
No.  109. — Kino's  College  op  Aberdeen,  Purtuert,  v. 

Lady  James  1.1a  v  and  Husband,  Defender*. 
Brown's  Trustees,  Pursuers,  v.  Alexander  Websteb, 

Defender. 
Feu-Charter — Personal  Obligation  —  Groand- Annual—  Where 
the  proprietor  of  landt  disponed  then  for  payment  of  a  feu-duty, 
and  the  dilponee  granted  a  separate  deed  containing  a  perianal 
obligation  for  payment;  Termi  of detdt  under  icAicA— Held,  that 
the  pertonal  obligation  evbsisted  againtt  the  dispones  only  so  long 
at  he  remained  proprietor  of  the  landi,  and  determined  on  Awbona 
fide  alienation  of  them. 

The  circumstances  of  the  first  of  these  cases  are  as 
follows: — 

The  pursuers,  the  Principal  and  Professors  of  the 
University  of  Old  Aberdeen,  were  originally  heritable 
proprietors  of  the  lands  of  Baukhe&d,  with  the  salmon 
fishing,  die.  pertaining  thereto,  lying  in  the  vicinity  of 
Old  Aberdeen.  They  authorized  the  late  David  Hut- 
cheon,  advocate  in  Aberdeen,  to  expose  the  subjects  to 
public  sale  by  way  of  feu.  They  were  accordingly  so 
exposed  on  "28th  May  1818,  the  upset  feu-duty  being 
fixed  at  ,£100  sterling  in  money,  and  the  price  of  fifty 
bolls  of  the  best  bear,  conform  to  the  fiars  prices  for 
Aberdeenshire. 

By  the  articles  of  roup  it  was  provided — 

"  Tenia.  The  person  who  shall  be  preferred  to  (he  purchase 
of  the  said  lands,  salmon  fishing  and  others,  shall  bo  obliged, 
within  fourteen  days  alter  the  roup,  to  grant  a  personal  bond 
to  the  exposcr's  constituents,  with  sufficient  security  to  their 
satisfaction  for  the  regular  and  punctual  payment  of  the  fore- 
said yearly  money  and  virtual  fun- duty,  at  the  terras  before 
mentioned,  for  the  space  of  ten  yours  from  the  term  of  Whit- 
sunday last,  with  the  legal  Interest  of  each  term's  payment 
thereof  from  the  time  the  same  becomes  due  till  paid,  and  a 
fifth  part  more  of  liquidate  penalty  in  case  of  failure  ;  and 
which  personal  bond  shall  also  contain  an  obligation  on  the 
purchaser,  and  Ills  heirs  and  successors,  for  the  regular  and 

Sunctual  payment  of  the  said  yearly  feu-duty  in  all  time 
oin  and  after  the  expiry  of  the  said  ten  years,  with  interest 
and  penalty  as  aforesaid  :  And  in  case  the  purchaser  shall  fail 
tn  grunting  such  bond,  he  shall  not  only  forfeit  his  interest  in 
the  purchase,  but  also  the  sum  of  £1000  sterling  of  liquidate 
penalty  ;''  and  the  principal  and  professors  should  be  eutitled 
either  to  expose  the  subjects  of  new,  or  to  declare  the  same 
to  belong  to  the  ucxt  highest  offerer.     "  Quarto,  Upon  the 

Chaser's  granting  a  personal  bond  as  aforesaid,  the  exposar 
mes  bound  and  obliges  himself  that  tbe  principal  and 
professors  of  said  College,  or  a  majority  of  Ihera,  shall  execute 
and  deliver  to  tho  purchaser  a  charter  to  the  foresaid  lands, 
salmon  tishiug  and  others,  in  favour  of  him,  his  heirs  and 
assignees,  containing  a  right  to  the  rents,  mail  Is  and  duties 
of  the  suid  lands,  salmon  fishing  and  others,  in  all  time  from 
and  after  tbe  term  of  Whitsunday  last  past,  in  this  present 
year,  which  is  Lereby  declared  to  be  the  term  of  the  purcha- 
ser's entry  thereto  ;  but  always  with  and  under  the  burden  of 
the  yearly  feu  duly  before  mentioned,  and  these  provisions 
and  declarations,  via"  That  if  two  years'  fen  duty  should  at 
any  time  be  resting  owing,  the  charter,  and  tho  purchaser's 
right  under  It,  should  become  void  and  null,  and  the  lands 
thould  revert  to  tbe  principal  and  professors ;  as  also,  that  the 


principal  and  professors  should  always  be  preferable  m  ft 
rents  for  the  feu-duties,  and  should  have  full  power  and  Rut) 
to  poind  tenants  and  possessors,  "in  the  fullest  iud  i* 
ample  manner  competent  to  superiors  by  law :  And  fati* 
that  every  beir  and  singular  successor  acquiring  Tight  lo  in 
said  lands  and  others,  or  any  part  thereof,  shall  be  t-ti-f! 
within  six  months  thereafter,  to  take  out  a  charter or  un 
upon  their  own  expenses  from  the  principal  and  protrswi  It 
said  College,  as  superiors,  and  to  grant  a  personal  ohbjili; 
if  required,  for  payment  of  the  said  feu-dntica." 

The  late  James  Forbes  of  Beaton  was  prefenrt : 
the  purchase  at  a  fen-duty  of  X502,  in  addition  u  it 
victual  feu-duty. 

On  12th  August  following,  Mr.  Forbes,  sad  Mr.  I* 
vidson  as  his  cautioner,  granted  an  obligation,  which,  n 
tho  narrative  of  the  purchase  and  the  stipulation  in  ti 
articles  of  roup,  proceeded — 

"  I,  the  said  Janes  Forbes,  the  purchaser  of  tbe  bnr. 
lands  and  others,  do  hereby,  in  implement  of  the  aid  n&h 
of  roup,  to  far  an  incumbent  on  me,  bind  and  obiicc  oih 
my  heirs,  executors  and  successors,  duly  and  regulsriy  to  i  ' 


been  bought,  for  the  year  1818,  at  certain  speeiJed  ten 
"and  so  to  continue  in  payment  at  the  tenna above ■enfe-- 
in  all  lime  thereafter,  with  a  fifth  part  more  of  rub  feii> 
payment  of  liquidate  penalty  In  case  of  failure  of  puna 
payment,  and  the  legal  Interest  thereof  during  the  uo-rr- 
ment :  And  for  and  with  the  said  James  Forbes,  u  priiciM 
I  the  said  Duncan  Davidson,  aa  cautioner,  bind  and  li- 
my self,  my  heirs,  executors  and  successors,  for  the  tram; 
punctual  payment  of  the  said  yearly  fendutj,  niowjci 
victual,  at  the  terms  above  specified,  during  tbe  sro«  rfta 
years  from  the  said  term  of  Whitsunday  last,  as  well  at  b  a 
penalties  and  Interest  above  specified  In  case  offsilan.e: 
1  the  said  James  Forbes  bind  and  oblige  myself  sad  nj  fa 
saids  to  free  and  relieve  the  said  Duncan  Davidson  sad  a 
foresaids  from  payment  of  tbe  sums  of  money,  frii-n 
interest  and  penalty  above  mentioned,  or  any  pin  Hex 
and  of  all  damage  and  expense  which  he  or  they  miyuro 
Incur  through  the  present  obligation." 

On  23d  October  1818,  the  pursuers  granted  in  &.rc 
of  Mr.  Forbes  a  feu-charter,  whereby,  on  theDwrsi: 
of  the  purchase  by  Mr.  Forbes — 
"  and  that  tbe  said  James  Forbes  hath  now  granted  ijiw 
bond  for  payment  to  us  of  the  yearly  fen-duties  offend  b'.-- 
terms  mentioned  In  tho  said  articles  of  roup — iJitrtiur;  ■'■ 
Implement  of  said  articles  oi  ronp  on  our  part,  and  in  i* 
deration  of  the  yearly  feu-duties,  and  with  and  unfe'i- 
reservations,  declarations,  provisions  and  conditions  "-' 
specified,"  tbey  disponed,  "  to  and  in  favour  of  tbe  saiJ  J« 
Forbes,  bis  heirs  and  assignees  whomsoever,  hcritatl;  f 
irredeemably,  all  and  whole"  the  subjects  in  question,  '• '■ 
holden  of  tbe  pursuers  in  feu,  "  rendering  and  psjiep ;;»"' 
therefor,  the  said  James  Forbes  and  his  foresaid*,  uh  ' 
acceptance  hereof  he  binds  and  obliges  himself  snd  h"»  ■' 
written  to  make  payment  to  ns"  of  the  feu  dnt^  oSV«  ty 
him,  at  tbe  terms  and  under  the  penalties  specified  'a  * 
articles  of  ronp  ;  but  under  the  special  declaration,  as  fwrJ* 
In  the  articles  of  roup,  that  In  case  of  the  fen-duty  nsn .■:-■' 
for  two  years  unpaid,  the  right  of  Mr.  Forbes  should  I*  v..--: 
and  the  subjects  Blionld  revert  to  the  pursuers;  sssSaU 
the  pursuers  should  be  preferable  on  the  rents  for  trn  » 
duties,  tititl  should  have  power  to  poind  tenants  fcrtbts* 
And  further,  that  every  heir  or  singular  suceesfor  sluclls 
obliged,  within  six  months  of  acquiring  his  right,  to  tn-  * 
a  charter,  "and  to  grant  a  personal  obligation,  if  reqni.il: 
payment  of  the  said  fen-dutles,  interest  and  penalty.  «■'  s* 
without  prejudice  of  the  real  right  competent  to  M  soJ  « 
foresaids  in  virtue  hereof,  which  real  anil  personal  right)  «• 
both  stand  effectual,  the  one  without  prejudice  lo,  l-"J" 
further  corroboration  of  the  other,— with  and  taJer  sow 
reservalions,  declarations,  conditions  and  provnious  >-*> 
i  granted,  and  so  to  be  accepted  of  alleniri;.™ 
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Mr.  Forbes  was  infeft  on  this  charter.  He  died  in  1 842, 
and  was  succeeded  by  his  daughter  Lady  James  Hay, 
who  was  infeft  on  a  precept  of  dare  constat  granted  by 
the  pursuers,  which  contained  the  declarations  and  pro- 
visions embodied  in  the  charter  of  1818.  In  1847,  she 
sold  the  subjects  of  the  feu  to  James  Ganld  for  JG30. 
timid  was  infeft,  and  charged  the  pursuers  to  enter  him 
u  their  vassal.  The  pursuers  suspended,  but  subse- 
quently eifitcd  the  suspension,  and  raised  the  present  ac- 
tion, which  concluded  against  Lady  James  Hay  and  her 
husband  for  payment  of  the  feu-duty  for  the  year  1847- 
48,  and  further,  to  have  it  found  and  declared  that  the 
defenders — 

"  itid  the  heirs,  executors,  and  successors  whomsoever,  of  the 
raid  Elisabeth  Forbes  Lad;  James  Hay,  and  all  others,  the 
Heirs,  execntora  and  successors  of  the  said  deceased  James 
Forbes  of  Seaton,  now  are,  and  shall  continue  in  all  time 
coming,  in  terms  of  the  above  recited  bond,  personally  liable 
lo  the  pursuers,  their  successors  in  office,  and  disponees  or 
rapjees,  fur  payment  of  the  said  money  feu-duty,  and  con. 
version  of  victual  fou-dutj,  at  the  terms  specified  In  the  said 
lend  granted  to  the  principal  and  professors  of  the  said 
College  by  the  said  James  Forbes  of  Seaton,  with  penalty  and 
interest  as  therein  expressed,  and  that  notwithstanding  of  the 
said  sale,  or  pretended  sale,  to  the  said  James  Gauld,  or  of 
idj  isle  or  alienation  made  or  to  be  made  by  the  said  defen- 
ders, or  their  foi&taids,  of  tho  said  lauds  of  Baukhend,  and 
mlmon  fishings  thereto  attached,  and  notwithstanding  of  any 
entry  which  the  pursuers  may  see  fit  hereafter,  or  may  be 
found  obliged,  to  giant  to  the  said  James  Gauld,  or  other 
party,  is  vasal  in  the  said  lands  and  others." 

The  defenders  pleaded,  that  the  burden  of  the  feu- 
datiee  followed  the  right  to  the  lands,  and  no  personal 
obligation  for  these  duties  continued,  or  could  be  made 
srsilable  against  Lady  James  Hay,  after  her  divestiture 
of  the  subjects  in  favour  of  a  singular  successor. 
The  Lord  Ordinary  ordered  eases. 
The  pursuers  pleaded — 
The  subjects  in  question,  besides  their  mere  agricultural  value, 
vers  extremely  valuable,  as  affording  the  most  eligible  point 
fion  which  to  draw  the  waterof  the  river  Don,  for  the  nseof  the 
msonhcturee  in  the  vicinity.  The  feu-duty  for  which  they  were 
■eld  wis  therefore  expected  to  be,  and  was  much  larger  than 
'sold  have  been  paid  for  the  intrinsic  worth  of  the  subjects. 
Thus  a  security  over  tlie  lands  merely  would  have  been  no 
wearily  to  the  pursuers  for  payment  of  this  feu-duty;  and  as 
Ibeir  desire  was  to  sell  by  way  of  feo,  and  not  for  a  price  down, 
the  only  way  of  obtaining  adequate  security  was  the  way  they 
took— Tit  to  take  from  tbe  intending  purchaser  a  separate  ob- 
Iijsiiog  for  the  continuous  payment  of  the  feu-duty  by  himself 
•nd  his  representativee.  Irrespective  of  the  subjects  themselves. 
Tbe  defenders'  plea  was,  that  the  liability  for  feu-duties  attached 
to  the  land,  and  the  proprietors  thereof  for  the  time  being  exclu- 
sively, — sad  It  was  said  that  this  esse  was  decided  by  those  of 
Poddie,  27th  Feb.  1 848, and  Small  v.  Miller,  3d  Feb.  tfM9.  But,  I. 
This  was  not  the  same  question  as  arose  in  those  cases ;  and,  3. 
There  was  here  no  bona  fide  alienation.  In  the  case  of  Peddle, 
the  personal  obligation  on  the  purchaser  waa  contained  in  the 
Mine  deed  which  declared  tbe  gronnd-annual  a  real  burden  on 
the  subjects  sold.  And  the  Court  proceeded  upon  tbe  view,  that 
hi  a  right  of  ground-annual,  when  constituted  in  the  usual  way 
hrasiugiedued — the  primary  and  natural  purpose  being  to  make 
the  ground-annual  a  burden  upon  the  lands,  and  the  persons  in 
possession  of  the  lands — any  accessory  personal  obligation  con- 
tained In  that  deed  is  to  be  interpreted  aa  having  no  wider 
oieiiriag  or  application,  and  will,  therefore,  only  affect  the  actual 
saceesson  In  the  lands.  The  same  principle  ruled  the  case  of 
ftuaD  ».  Miller;  both  judgments  proceeded  upon  the  supposed 
iatenUen  of  the  parties  as  appearing  upon  the  single  deed,  which 
">  both  cases  constituted  the  foundation  of  the  right.  But  where 
s  different  intention  was  apparent  on  the  face  of  the  deed,  there 
"raid  be  no  reason  why  It  should  not  receive  effect  whatever 
might  be  the  ordinary  rules  as  to  liability  for  feu-duties.  There 
"'  nothing  illegal,  and  surety  nothing  unnatural,  In  a  superior 


(who  foresees  that  for  some  accidental  and  collateral  purpose  a 
leu-duty  may  be  obtained  greatly  exceeding  anything  for  which 
the  lands  themselves  would  afford  an  adequate  security)  stipu- 
lating, before  granting  bis  feu-right,  that  the  feuar  and  bis 
representatives  should  continue  bound  for  the  feu-duty,  whether 
that  feuar  assigned  the  leu-right  or  not.  And  that  was  what 
had  been  done  here.  For,  besides  the  personal  obligation 
contained  In  the  feu-charter,  the  pursuers  stipulated  for  and  took 
from  Mr.  Forbes,  as  the  preliminary  condition  of  granting  him 
tbe  feu  charter,  this  separate  personal  bond,  by  which  he  bound 
himself,  his  heirs,  executors  and  successors,  (not  in  the  subjects, 
bnt  heirs  and  successors  generally),  to  make  payment  of  the 
feu-duty  in  all  time  coming.  On  tlie  supposition  that  the  resl 
intention  and  meaning  of  parties  was  only  to  attach  the  liability 
for  the  feu-duty  to  the  actual  possession  of  the  subjects,  this 
separata  deed  was  a  piece  of  the  most  unmeaning  surplusage. 
On  the  pursuers'  view,  it  was  a  natural  and  effectual  instrument 
for  attaining  the  end  proposed  by  them.  But  then,  again,  a 
cautioner  was  taken  for  tho  first  ten  years.  According  to  the 
pursuers'  view,  Mr.  Forbes,  if  he  had  sold  the  day  after  the 
purchase,  would  have  been  free.  Then,  if  the  cautioner  remained 
bound,  this  extraordinary  anomaly  would  arise,  that  a  cautioner 
would  remain  bound  though  his  principal  was  not  If,  on  tho 
other  hand,  which  was  the  sounder  view,  the  cautioner  also  would 
have  been  freed,  then  the  whole  obligation  was  valueless,  since 
Mr.  Forbes  could  at  any  time  have  put  an  end  to  Ins  own,  as 
well  as  the  cautioner's  obligation,  by  a  sale.  2.  Admitting  that, 
by  a  fair  and  bona  fide  sale,  the  fensr  might  divest  himself  in 
favour  of  a  responsible  third  party,  neither  of  the  cases  founded 
on  countenanced  the  doctrine,  thai  the  feuar  could  liberate  liiui- 
self  from  liability  for  the  feu-duty  by  disponing  to  a  mere  man 
of  straw, — an  insolvent  or  bankrupt, — palpably  unable  to  im- 
plement the  conditions  of  feu. — Magistrates  of  Inverness  v.  Bell's 
Trustees,  28th  Nov.  1837.  Now,  if  there  was  any  transaction 
here  with  Gauld,  it  waa  not  a  oomi  _fids  sale.  Gauld  himself  was 
the  feuar  of  a  very  small  piece  of  ground  from  Lord  James  Hay, 
and  employed  by  him  as  a  common  wriglit,  and  utterly  without 
the  means  of  paying  any  audi  feu-duty  as  that  in  question. 
Further,  the  defenders'  own  statement  was  inconsistent  with  the 
notion  of  a  bonafidg  sale-  For  their  statement  was,  that  the  feu- 
duty  exceeded  the  annual  value  of  tbe  subjects,— so  that  their 
case  was,  that  Gauld  had  paid  £30  to  become  possessed  of  a  right 
by  which  he  must  Incur  an  annual  loss, 

The  defenders  answered — 
The  summons  concluded— l«f,  for  payment  of  the  feu-duty  for 
tbe  year  1847-4) ;  and,  arf,  to  have  it  found  that  tbe  defender* 
were  liable  in  the  feu-duty  in  all  time  coming.  I.  There  could 
be  no  doubt  that  the  defenders  were  entitled  to  alienate,  and  that 
the  superiors  were  bound  to  enter  any  singular  successor. 
The  answer  to  the  first  conclusion  therefore  was,  that  if  the 
pursuers  had,  as  they  ought  to  have  done,  entered  the  purchaser, 
they  would  have  obtained  payment  of  the  fen-duty  from  him. 
2.  The  pursuers  must  rest  their  case  on  tbe  principle  of  common 
lav — or  of  the  charter  to  Mr.  Forbes — or,  lastly,  on  tbe  terms  of 
tbe  obligation  granted  by  him.  At  common  law,  there  could  be 
no  doubt  that  the  defenders  were  not  liable  after  having  parted 
with  the  subjects.  Tbe  rule  of  tbe  feudal  law  is  clear,  that  feu- 
duties  follow  tbe  lands.  Properly  speaking.  It  la  the  land  which 
Is  the  debtor,  and  the  obligation  of  the  vassal  ceased  with  his 
connexion  with  the  land.  But,  then,  It  waa  said  this  waa  a 
special  ease,  in  respect— firit,  that  there  was  no  fcona  fide 
alienation.  If  by  bona  fide  was  meant  an  absolute  alienation,  this 
waa  such,  for  there  was  no  doubt  of  its  being  Irredeemable.  If 
it  waa  meant  that  the  buyer  was  not  in  such  good  circumstances 
as  tbe  defenders,  their  plea  came  to  this,  that  a  superior  is  In  all 
cases  entitled  to  enquire  into  the  fortune  and  circumstances  of 
the  disponee  of  his  vassal,  and  the  result  of  that  enquiry  is  to 
be  the  test  whether  the  superior  is  bound  to  enter  him  as  his 
vassal.  But,  tteondltj.  It  was  said  that  there  was  a  specialty 
here,  in  respect  that,  in  addition  to  the  charter,  the  vassal  had 
granted  a  separate  personal  obligation  for  the  feu-duties.  The  • 
question  then  came  to  be,  whether  there  was  anything  in  ths 
terms  of  tlie  deeds  to  difference  the  case  from  the  ordinary  one 
of  a  personal  obligation  inserted  fn  a  feu-contract  The  char- 
ter contained  nothing  in  support  of  the  pursuers'  view.  On 
the  contrary,  it  specially  provided  otherwise,  for  circumstance*  * 
similar  to  the  present,  by  die  stipulation — firtt,  that  heirs  and 
singular  successors  should  take  out  charters  within  a  certain  time 
of  acquiring  their  rights,  and  should  be  liable  to  grant  personal 
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obligation*  for  the  feu-duty ;  and,  icondty,  that  on  failure  for 
two  yeara  to  pay  (lie  feu-duty,  the  subject!  ahould  revert  to  the 
superiors.  Lastly,  there  au  nothing  in  the  terma  of  (be  obliga- 
tion granted  by  Mr.  Forbes,  to  difference  this  from  the  ordinary 
caw.  The  obligation  was  one  for  payment  of  the  feu-duty  so 
long  as  the  lands  remained  in  possession  of  the  grantert  of  that 
obligation.  The  term  'successors'  shewed  that  this  was  the 
proper  construction  of  the  obligation.  It  implied  that  the  lands 
might  probably  paaa  to  singular  successors.  To  imagine  other- 
wise, would  lie  to  imagine  a  perpetual  entail,  constituted  with- 
out any  prohibitory,  irritant,  and  resolutive  clauses.  The  deed 
was  granted  for  exactly  the  same  object  as  that  with  a  view 
to  which  a  personal  obligation  for  payment  of  the  feu-duty 
ia  commonly  inserted  as  part  of  a  feu-contract — that  is,  in 
order  to  afford  the  superior  an  additional  and  an  easier  mode 
of  enforcing  payment  of  the  feu-ituly;  and,  accordingly,  the 
charter  provided  that  a  similar  obligation  ahould  be  granted 
by  such  singular  aaccessor.  Supposing  the  question,  there- 
fore, still  open,  it  must  have  been  held  that  the  personal  ob- 
ligation granted  by  Mr.  Forbes  had  not,  as  it  was  not  intended 
to  have,  any  effect  greater  than  that  of  the  ordinary  personal 
obligation  in  a  conveyance  of  land.  But  the  question  was  in 
fact  ruled  by  the  decisions  in  Peddle  and  Small  v.  Miller. 
The  only  difference  between  these  cases  and  the  present 
was,  that  here  the  personal  obligation  was  contained  in  a 
separate  deed.  But  that  circomatance  could  not  affect  the 
terms  of  the  obligation  itself.  If  the  terms  of  the  two  obliga- 
tions were  the  same,  the  construction  of  both  mast  be  the  same. 
The  defender  did  not  maintain,  that  in  no  circumstances,  and  by 
no  deed,  m  it  possible  for  the  superior  to  bind  his  original  vassal 
in  payment  of  the  feu-duty  stipulated-  in  the  original  charter, 
even  although  he  has  alienated  his  riglit  under  the  charter  to  a 
third  party.  No  such  question  arose  here.  The  sole  question  was, 
whether  the  original  vassal  was  bound  in  perpetuity  by  the  deeds 
burn  founded  on. 

The  Lord  Ordinary  (Wood)  repelled  the  defences,  and 
issued  the  following — 

"  Note. — It  is  conceded  by  tbe  pursuers,  that  the  doctrine  re- 
cognized in  the  cases  of  Pctldu,  S7th  February  1846,  8  Dunlop, 
560,  and  Small,  3d  February  1849,  1 1  Dunlop,  495,  must  be  ad- 
hered to,  at  least  in  this  Court.  But  the  Lord  Ordinary  concurs 
with  the  pursuers  in  holding  that  there  are  grounds  lor  finding 
that  it  does  not  here  apply. 

"  By  the/eu-dmrltr  granted  by  the  pursuers,  and  accepted  by 
the  disponee,  the  granters,  for  securing  recovery  of  the  stipu- 
lated feu-duties,  have  not  only  the  rail  right  thereby  constituted, 
but  also  a  personal  obligation  for  payment,  imposed  upon  and 
undertaken  by  tbe  dispones  or  vassal  for  himself,  his  heirs  and 
assignees  whomsoever.  If  the  case  had  stood  there,  it  would 
have  been  the  same  as  tbe  case*  referred  to,  except  that  in  than 
the  form  of  tbe  deed  was  a  feu-contract,  while  here  it  is  a  feu- 

"  But  the  granters,  not  content  with  the  personal  obligation 

for  payment  of  the  feu-duties  contained  in  the  charter,  which  in 
law  would  have  inferred  no  obligation  against  the  dispones  and 
bis  heirs,  executors  and  successors,  (except  his  successors  in  the 
feu),  for  feu-duties  becoming  due  after  alienation  to  a  third  party, 
required  farther,  and,  by  tbe  articles  of  roup,  madu  it  a  condition 
of  giving  the  charter,  that  the  purchaser  should  grant  a  separate 
personal  obligation,  with  sufficient  security  for  the  regular  pay- 
ment of  the  feu-duties  for  ten  years,  'and  which  personal  bond 
shall  also  contain  an  obligation  on  the  purchaser,  and  his  heirs 
and  successors,  for  the  regular  payment  of  the  said  yearly  feu- 
duty,  in  ail  time  from  and  alter  the  expiry  of  theaaid  ten  years:' 
And,  accordingly,  a  personal  bond  was  granted  by  tbe  purchaser, 
and  proposed  disponee  or  vassal,  James  Forbes  of  Seaton,  (whom 
the  defender  Lady  James  Hay  represents),  binding  himieff,  Ait 
kein,  aeaaori  and  successors,  to  make  due  and  regular  payment 
ol  the  feu-duties  at  the  term  of  Martinmas  yearly,  beginning  at 
tbe  term  of  Martinmas  1818,  '  and  so  to  continue  in  payment  at 
tht  term  above  mentioned  ia  all  tins  thereafter;'  and  binding  Dun- 
can Davidson  as  cautioner,  his  heirs,  executors  and  successors, 
'  for  and  with  the  said  James  Forbes  as  principal,'  for  tbe 
punctual  payment  of  the  duties  during  the  space  of  ten  years 
lrom  the  term  of  Whitsunday  then  last. 

■  The  ten  years  for  which  the  cautioner  was  bound  are  long 
Dynast,     liu  obligs-z  ■■        ■'    -■■      -- 
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(assuming  it  not  to  be  open  to  objection  on  tbe  ground  of  iu 
being  a  bonixfide  alienation),  the  pursuers  now  lose  all  right  to 
claim  payment  of  the  feu-duties  suntsausnlly  falling  due  lrom 
the  defender,  (the  representative  of  the  original  dispones),  as 
liable  for  these  duties,  under  tbe  separate  personal  obliguiu 
given  by  the  disponee,  binding  himself,  his  heira,  executors  sod 
successors,  in  the  manner  and  in  the  terms  which  have  just  beet 
explained  ? 

■*  It  is  said  by  the  defenders,  that  this  separate  personal  obli- 
gation by  the  purchaser,  bis  heirs,  executors  and  suoeesson,is 
to  be  viewed  as  a  mere  repetition  of  the  obligation  in  the  charter, 
and  that  both  deeds  are  entitled  to  no  greater  effect  than  if  all 
had  been  left  to  stand  upon  the  charter  alone-  But  if  this  «u 
the  meaning  of  parties,  why  should  the  additional  deed  of  per- 
sonal obligation  have  been  taken  at  all?  It  appears  more  nanus) 
to  suppose,  that  it  was  intended  to  have  some  operation  beyond 
the  provision  in  the  charter,  than  that  these  obligations  mm 
nothing  more  than  vain  repetitions  of  each  other;  and  this  ii 
confirmed  by  the  circumstances  of  the  case,  which  snggett  a 
very  sufficient  reason  why  the  granten  of  the  feu  should  turn 
stipulated  for  a  separate  personal  obligation, — not  aa  a  bare  idle 
duplication  of  that  to  be  contained  in  the  charter,  and  so  hiring 
only  its  limited  legal  effect, — but  in  order  thereby  to  tine  u 
additional  security  for  payment  of  the  duties,  by  holding  a  per- 
sonal obligation  ot  a  broader  and  more  enduring  character.  For 
it  ia  obvious,  that  without  such  a  separate  obligation,  they  adgkt 
in  a  certain,  very  possible  event,  have  been  left  totally  nnpro. 
tec  led  aa  regards  the  payment  of  the  feu-duties,  and  that  Ibex 
security  for  it  (apart  from  the  temporary  cautionary  obligation) 
would  have  been  put  very  much  into  the  hands,  or  at  tbe  satrqr 
of  the  disponee  or  vassal. 

"  It  ia  needles*  to  observe,  that  the  value  of  the  subjects  firm 
out  in  feu  bore  no  soil  of  proportion  to  the  large  amount  of  It* 
fen-dutii-a  covenanted  to  be  paid.  Therefore, — throwing  aside 
for  the  present  the  cautionary  obligation,— it  is  manifest,  thai 
had  the  {.-ranters  contented  themselves  with  the  obligation  of 
the  disponee,  and  his  heirs  and  assignees  In  the  charter,  uie; 
mii:lii  soon  liave  ceased  to  be  gainers  by  the  transaction,-- tj 
craving  to  have  the  obligation  of  the  party  whose  individual 
reaponsibility — by  holding  out  some  certainty  of  /■rrnanaU  per- 
furmancoof  the  covenants  undertaken  by the  feuar— rendered 
it  an  eligible  one.  Without  any  material  improvement,  or  sir 
Improvement  at  all,  in  tlie  value  of  the  subjects,  they  might  ban 
been  made  over  to  a  third  party,  and  then  the  payment  of  tk 
future  duties  must  nave  depended  entirely  on  tliat  parly's  re- 
sponsibility. If  As  were  unable  to  pay,  the  moat  the  granten 
could  have  done  would  have  been  to  get  back  their  property •> 
it  stood.  According  to  the  argument  of  the  defender  as  to  lbs 
rights  of  tbe  dispones  in  the  matter  nf  alienation,  be  bail  it  ia 
bis  power,  by  the  simplest  imaginable  mode,  to  dissolve  bison 
obligation,  and  replace  it  with  another  utterly  worthless.  Bat 
without  going  the  length  of  acceding  to  that  doctrine,  dear  it 
is  that  there  might  be  an  unobjectionable  and  valid  alieualio*, 
which  in  fact  would  rob  the  granters  of  all  probable  prospect  of 
receiving  their  feu-duties  iu  future,  and  totally  defeat  "Mi 
must  have  been  their  objeut  in  granting  the  feu,  viz.  to  iecu" 
and  secure  permanently  the  large  sum  agreed  to  be  paid  si  fai- 

"  That  the  granters  should  desire  to  provide  against  inch  id 
event,  was  undoubtedly  most  natural  :  Nothing  could  be  mom 
so ;  and  it  was  to  be  expected  that  they  would  do  it,  seeing  tax 
otherwise  the  whole  thing  would  have  been  a  very  foolish  «n! 
improvident  proceeding  on  their  part.  It  would,  iu  truth,  bi>" 
been  in  a  great  measure  to  throw  away  the  opportunity,  *aic° 
circumstances  at  the  lime  afforded,  of  turning  the  subject  W 
large  permanent  advantage ;  and  making  all  tbe  benefit  to  be 
obtained  only  an  uncertain  revenue,  which  they  might  bare  to- 
day, and  lose  to-morrow. 

"  Accordingly,  perfectly  alive  to  this  consideration,  U* 
granters,  so  tar  to  guard  against  their  being  disappointed  ia 
reaping  the  promised  increase  of  income,  stipulated  for  a  Ur 
•wars  cautionary  obligation.  This  wo  so  fat  well,  if  tk 
cautioner's  obligation  is  to  be  taken  that  he  would  bare  n- 
mained  bound  although  the  dispones  was  liberated  by  alienalsn 
or  the  feu.  It  at  least  gave  the  responsibility  of  tbe  cuius** 
during  the  period  mentioned.  But  this  mis  only  partial  |-r»- 
lection,  and  the  providing  it,  instead  of  being  a  ground  tut  say 
inference  that  no  moi«  was  intended  by  the  separate  prnoaal 
obligation  than  to  embody  iu  another  lorni  that  conuuid  » 
the  charter,  see  ma  to  lead  to  an  opposite  conclusion.     The  FV 
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maiptiM  rather  appears  to  he,  that  having  in  view  the  possible 
peril  in  which  the  permanent  receipt  of  the  feu -duties  would  be 
utii™  provided  against,  the  gran  ten  would  endeavour  to  secure 
■pmnt  it  ai  completely  aa  circumstances  would  admit  of;  and 
that  their  object  in  obtaining  the  separate  personal  obligation 
niuit  have  been  to  do  bo,  and  not  lo  leafs  themselves  in  the 
comparatively  unprotected  state  in  which  they  would  stand  If 
tin-/  had  nothing  more  to  rely  Upon  than  the  ttrnpoiarg  obliga- 
tion of  the  cautioner,  added  to  the  di/sarible  pa-tonal  obligation 
uf  the  disponee  and  his  heirs  and  assignees,  with  the  rial  right 
contained  in  the  charter.  The  Lord  Ordinary  thinks,  that  when 
the  separate  personal  obligation  by  the  disponee,  his  heirs  and 
sneoessora.  In  the  terms  prescribed,  and  the  limited  cautionary 
obligation,  were  made  a  condition  of  the  grant,  it  is  justly  to  be 
held,  that  the  gran  ten  intended  to  obtain,  and  did  by  the  deed, 
when  executed,  obtain  from  the  purchaser  of  the  ten,  his  heirs, 
executors  and  successors,  not  an  obligation  which  In  legal  effect 
mil  actual  value  and  operation  was  the  same,  and  no  more,  than 
the  personal  obligation  of  the  diaponee,  hie  heirs  and  assignee*, 
in  (.Lie  charter,  but  an  obligation  ol  n  more  enduring  description, 
sdJ  which  would  continue  in  force  and  binding  upon  the  obli- 
gees, tuna  ithstanding  the  personal  obligation  in  the  charter 
being  dissolved  by  alienation  of  the  feu. 

"If  the  sound  construction  of  the  cautioner's  obligation  be, 
(hat  while  absolutely  restricted  to  tin  years,  it  could,  even  daring 
iliat  period,  only  continue  in  force  if  the  dispones  and  his  heir* 
lad  executor*  remained  bound,  end  would  be  determined  if  they 
"■ere released,— that  would  be  a  pregnant  reason  for  adopting  the 
cnoitrncuon,  that  the  personal  obligation  In  the  separate  deed, 
to  which  the  cautioner  is  accessory,  was  not  one  to  be  discharged 
bj  an  alienation  of  the  feu  : — And  there  is  some  grouud  in  the 
»!)■  in  which  the  cautionary  obligation  is  expressed,  coupled 
villi  the  nature  of  the  thing,  and  the  unlikelihood  that  any  party 
would  become  cautioner  without  reference  to  who  was  to  be  his 
principal,  for  contending  that  the  cautioner's  obligation  is 
dependent  upon  the  endurance  of  that  of  the  party  with  and 
fir  whom  he  ia  expressly  taken  bound  hi  principal.  Nu 
doubt  it  might  be  otherwise;  and  the  mode  of  expression  In  the 
raw  of  Small,  in  which  the  whole  obligations  are  In  one  deed 
(.lbs  ft u-con tract),  might  warrant  a  different  view  aa  to  the  con- 
tinuance of  the  cautioner**  obligation  there  after  that  of  the 
digponee  had  ended.  But  the  case*  are  so  far  too  dissimilar  to 
admit  of  the  one  being  followed  a*  a  guide  in  the  other. 

"And  farther,  and  allowing  that  the  Cautioner  would  no' 
hate  been  released  by  the  release  of  Mr.  Forbes  during  the  ten 
Te*n  ou  expiry  of  which  he  was  to  be  absolutely  tree,  it  is 
obrioiis  that  the  defenders' construction  of  the  separate  personal 
obligation  with  the  relative  cautionary  one,  reduces  the  case  to 
una,— lliat  although  such  obligation  by  the  contemplated  vassal 
in  the  feu,  and  his  twin,  executors  and  successors,  with  the 
caution  for  the  fixed  period,  was  made  a  special  condition  of 
granting  the  feu,  the  position  of  parties  wa*  after  all  to  be, 
that  during  tie  tea  years  immtdial- It/  following  tin  granting  of 
&/<■,  the  granter*  might,  notwithstanding,  be  placed  in  this 
predicament,  that  while  they  might  retain  the  htoren  and  there- 
foe  accepted  cautioner  bound  to  them,  they  might  Joss  (he  blown 
•nd  accepted  pritm^o/obligaDt,  and,  in  hia  stead,  have  or.e  who 
■aa  totally  MtAnowi.  in  whose  selection  they  had  nothing  what- 
ever to  say,  and  whu  might  be  in  circumstance*  which  rendered 
*■<  permanent  obligation  of  substantially  no  value  whatever. 
And  thus  the  defender*'  construction  involve*  this,— that  in  sti- 
pulating for,  and  taking  the  separate  personal  obligation  of  one 
individual,  and  his  heirs  and  executors,  is  principal  and  of 
t'otlitr  at  amiioner,  the  granter*  were  regardless  of  who  might 
be  the  principal,  and  only  solicitous  as  to  who  tu  to  be  the 
cautioner— inverting  altogether  the  usual  course  in  the  ordinary 
to  i  id  net  of  affairs.  To  the  Lord  Ordinary  it  appear*  that  the 
obligation  in  the  aeparate  dead  cannot  be  justly  construed  a* 
"sporting  an  absolute  obligation  during  ten  year*  upon  the 
cautioner,  but  a  defeasible  obligation  against  the  party  taken 
hound  with  his  heirs,  executor*  and  successors,  as  principal, 
terminable  at  a  month,  or  at  any  date,  by  the  alienation  of  the 
na  which  w a*  to  be  granted  to  the  principal.  But  if  so,  then 
he  can  find  no  ground  on  which  the  personal  obligation  of  the 
Kincipal  party  can  be  justly  interpreted,  as  being,  after  the 
rxpiryaftbe  endurance  of  the  cautiunary  obligation,  termin- 
•*■  by  the  alienation  of  the  feu.  Whatever  is  its  sound  con- 
nmction  daring  lite  ten  years,  must  be  also  its  sound  construc- 
tion thereafter.  The  intended  vassal,  his  heir*,  executors  and 
•wtwsora,  are  taken  personally  bound  in  payment  of  the  feu-. 


duties  at  the  term  of  Martinmas  1S18,  and  at  the  specified 
terms  in  all  Ions  thereafter,  and  for  Isn  ofth/te  ytort  [he  cautioner 
is  taken  bound  in  payment  of  the  duties  along  with  the  vusul 
as  priiiuip.il. 

"  The  Lord  Ordinary  is  aware  of  the  strong  presumption 
which,  in  some  ut  the  opinions  given  in  the  cases  ot  Ptddit  arid 
Small,  it  is  staled  there  is  against  a  personal  obligation  lor  a 
pervoluity,  such  hs  ia  here  contended  tor  by  the  pursuers.  He 
has  felt  tile  turcu  of  all  that  has  been  said  on  that  head,  and  he 
ia  sensible  that  he  may  have  held  it  to  be  removed  iu  the  present 
ease  upon  too  slight  grounds,  lthas  certainly  not  been  without 
difficulty  that  he  has  come  to  the  conclusion  that  they  are 
sufficient.  Still,  being  of  opinion  that  it  is  neither  uureusonuhlo 
nor  improbable  that  audi  an  obligation  should,  iu  cases  like  the 
present,  be  demanded  and  granted,  and  not  being  aware  of  any 
principle  of  law  that  render*  it  illegal  or  incompetent, — all  that 
Is  nvuwsary  to  its  valid  constitution  being,  on  the  contrary,  as 
he  spprel tends,  (and  this  seemed  to  be  conceded  in  the  cases 
referred  to),  that  it  should  distinctly  appear  that  the  parties  have 
o«  facto  covenanted  to  that  effect, — lie  has  pronounced  the  pre- 
fixed interlocutor,  because,  lor  the  reasons  he  has  given,  and 
tltoae  cuu  mined  hi  the  argument  of  the  pursuers,  he  thinks  that 
tlie  personal  obligation  iu  the  separate  deed  was  stipulated  fur, 
and  taken  in  a  manner  and  in  term*  which  do  not  admit  ot  its 
being  soundly  interpreted,  as  adding  nothing  to  the  personal 
obligation  in  the  charter,  or  importing  merely  a  liability  which 
was  to  continue  in  force  only  while  the  obliganl  and  his  heirs 
should  remain  vassals  in  the  relative  leu-right. 

"  In  consequence  uf  the  tiew  which  has  been  taken  of  the 
continuing  liability  of  the  defender,  although  the  subjects  feueti 
should  be  bona  fide  alienated,  it  become*  unnecessary  that  any 
judgment  should  be  pronounced  upon  the  separate  point  raised 
by  the  pursuers,  that  even  on  the  appuiitc  view  of  the  effect  of 
the  separate  personal  obligation,  the  defenders  would,  in  the 
circumstances,  have  remained  bound,  in  respect  that  no  bona 
fide  alienation  uf  the  subject*  had  been  made.  But  the  l.uul 
Ordinary  may  say  that,  looking  to  the  facts  as  admitted  on  the 
record,  he  cannot  think  that  the  alienation  founded  ou  could 
justly  be  held  to  be  a  bona  fide  one,  sufficient  to  liberate  the 
defender*." 

The  defenders  reclaimed. 

The  circumstances  of  the  second  case  are  «  fol- 
lows: — 

Id  1819,  the  trustees  for  the  creditors  of  the  burgh 
of  Aberdeen  exposed  certain  areas  in  the  town  for  public 
roup  by  way  of  feu.  The  articles  of  roup  stipulated,  by 
§  6,  that  the  purchasers  should  erect  upon  the  areas, 
houses  of  a  specified  description,  and  should  rebuild  these 
in  case  of  decay  or  destruction.  By  §  11,  that  they 
should  find  caution  for  payment  of  the  first  five  years' 
feu-duty,  and  for  performance  of  the  obligation  to  erect 
houses,  and  that,  on  their  failure  to  find  caution,  the 
purchase  should  be  forfeited,  and  devolve  on  the  next 
offerer.    By  §  13— 

"  That  the  purchasers,  and  all  succeeding  heirs  and  singular 
successors  in  the  premises,  shall  be  obliged,  within  six  months 
after  their  acquiring  right,  to  grant,  on  their  own  expense*, 
personal  obligations  for  payment  of  said  feu-duties  or  annuities, 
as  well  aa  for  performance  of  the  whole  clauses  and  conditions 
piestable  by  them  in  consequence  of  these  articles,  and  that 
without  prejudice  of  the  real  right  competent  to  the  treasurer 
of  Aberdeen,  or  the  said  trustees,  by  virtue  of  I  he  procurator  a 
of  resignation  to  be  contained  in  the  dispositions  of  the  pre- 
mises, and  in  the  infeftments  to  follow  thereupon," — "  declar- 
ing hereby  that  the  foresaid  annuities  or  feu-duties  shall  be 
real  burdens  affecting  the  said  lots  or  stances  hereby  exposed, 
and  houses  to  be  built  thereon ;  and  the  treasurer  uf  Aberdeen 
shall  have  power  to  poind  and  distress  the  tenants  and  posses- 
sors thereof  for  payment  of  the  same,  in  the  most  full  and 
ample  manner." 

Two  of  the  areas  were  purchased  by  the  late  Alexan- 
der Brown  at  a  yearly  ground-rent  for  both  of  £375  :  8s. 

In  October  1H22,  the  town  trustees  granted  Mr.  Brown 
a  burgage  disposition,  whereby,  on  the  narrative  of  the 
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sale  and  the  purchase  by  Mr.  Drown,  and  that  he  had 
"granted  a  personal  obligation  for  payment  of  the  said 
feu-duties,  and  also  fur  implement  of  the  whole  articles 
and  conditions  of  roup,  so  iar  as  incumbent  on  him,"  the 
trustees  disponed  the  areas  in  favour  of  Alexander 
Brown,  "his  heirs  and  assignees  whomsoever,"  for  pay- 
ment of  the  ground-rent  offered  by  him,  and  under  the 
conditions,  as  to  building  and  management  of  the  houses, 
contained  in  the  articles  of  roup.  The  disposition  also 
contained  a  provision  in  terms  of  §  13  of  the  articles  of 
roup,  and  a  declaration,  that  if  the  feu-dudes  ever  fell 
into  arrear  for  two  years,  the  right  of  feu  should  become 
void,  and  the  subjects  revert  to  the  sellers. 

On  the  other  part,  Mr.  Brown  granted  to  the  trustees 
a  personal  obligation,  which,  after  narrating  that  tho 
trustees,  by  the  disposition  above  mentioned,  "  have  sold 
and  disponed  to  me,  my  heirs  and  assignees  whomsoever," 
the  subjects  in  question — 

"and  that  for  payment  of  the  sum  of  £375 :  8s.  in  name  of 
ground  rent  or  feu. duty,  at  the  terras  following,  and  with  and 
under  tbe  other  conditions  and  provisions  specified  in  the  said 
disposition,  as  the  same  more  full;  bean:  And  whereas  by  the 
articles  of  roup  under  which  the  said  piece  of  ground  was  pur- 
chased, it  is  incumbent  on  me  to  grant  tbe  personal  obligation 
underwritten — therefore  wit  ye  me,  the  said  Alexander  Brown, 
to  be  bound  and  obliged,  as  I  by  these  presents  Mod  and  oblige 
myself,  and  my  heirs,  executors,  and  successors  whomsoever, 
without  hurt  or  prejudice  of  the  real  right  competent  to  the 
said  trustees  by  the  piocuratory  of  resignation  contained  In 
the  said  disposition,  and  iufeftineut  to  follow  thereon,  to  con- 
tent, pay,  and  deliver"  to  the  city  trustees,  "  and  to  their 
assignees,  or  to  any  person  having  their  authority  to  receive 
the  same,  the  foresaid  sum  of  £375  :8s.  sterling  in  name  of 
ground  rent  or  feu-duty,  at  the  terms  following,  Ale.  "  with  tho 
legal  interest  thereof  from  tbe  time  the  same  may  fall  due  till 
paid,  and  a  fifth  part  more  of  liquidate  penalty  in  case  of 
failure:  Moreover,  1  hereby  bind  and  oblige  myself  and  my 
foresaids  to  implement  and  perform  the  wholo  articles  and 
conditions  specified  and  contained  in  the  said  disposition,  and 
articles  of  roup  on  which  the  same  proceeded,  in  so  far  as 
incumbent  upon,  or  prestable  bj  the  proprietor  or  leuar  of  tbe 


Mr.  Brown  erected  buildings  on  the  areas  in  terms  of 
the  articles  of  roup,  and,  in  1845,  sold  the  whole  sub- 
jects to  James  Blake,  who  was  infeft  on  a  disposition 
granted  by  Brown.  The  price  was  stated  in  the  dispo- 
sition to  be  «G5,  and  the  entry  at  Whitsunday  1845. 
The  disposition  contained  a  clause  binding  Blake  to 
grant  a  personal  obligation  to  the  treasurer  of  Aberdeen, 
as  coming  in  place  of  the  trustees,  for  the  feu-duty.  On 
the  other  hand,  Blake  executed  a  back-letter,  under 
which  it  was  stipulated,  that  in  the  event  of  the  magis- 
trates, as  superiors,  refusing  to  receive  him  as  vassal  in 
place  of  Brown,  and  to  release  Brown  and  his  heirs  of 
liability  for  feuniuty,  and  its  being  found  that  they  were 
entitled  to  do  so,  Blake  should  be  bound  to  rcconvey  the 
subjects  to  Brown  and  his  heirs  at  their  expense,  on  re- 
payment of  the  purchase  price,  and  of  any  other  expenses 
to  which  Blake  might  have  been  put  by  the  transaction. 

The  present  was  an  action  at  the  instance  of  Brown's 
trustees  against  tho  treasurer  of  Aberdeen,  to  have  it 
found  that  the  pursuers,  as  representing  the  deceased — 
"ceased,  at  the  term  of  Whitsunday  1846,  to  be  liable  for 
payment  of  the  annual  ground  rent  or  feu  duty  of  £376 :  8a, 
payable  to  the  defender  as  treasurer  and  fur  behoof  foresaid, 
and  to  his  successors  in  office ;"  and  that  they  "  are  freed  and 
relieved  of  and  from  the  payment  of  the  said  ground  rent  or 
feu-duty  falling  due  from  and  since  the  said  term  of  Whitsun- 
day 1845,  and  In  all  time  coming,  and  the  obligation  granted 
by  the  said  deceased  Alexander  Brown  for  payment  of  tbe 


said  ground  rent  or  fcu-dnty,  should  be  delivered  op  to  tbe 
pursuers  cancelled,  or  should  be  produced  for  the  parpen  of 
being  cancelled  at  the  sight  of  the  Court ;  and  the  deienoVr 
and  hie  successors  In  office,  treasurers  foresaid,  and  all  olbtiv 
should  be  interdicted  and  discharged  from  troubling  «nl 
mulesting  the  pursuers,  as  trustees  and  executors  foresaid,  or 
tbe  representatives  of  tbe  said  deceased  Alexander  Brown,  in 
the  premises,  or  with  reference  to  the  said  obligation,  in  all 
time  coming." 

The  defenders  stated,  that  the  principal  building 
erected  by  Brown  on  the  areas  was  a  reading  or  news- 
room, of  which  Blake  was  the  keeper ;  that  the  specait- 
tion  had  not  turned  out  profitable,  and  the  transMtna 
between  Brown  and  Blake  was  not  a  bona  fide  sale,  but 
merely  a  collusive  device  to  enable  Brown  to  get  quit  of 
his  liability,  by  a  formal  alienation  to  a  person  without 
means,  and  whose  personal  obligation  for  the  feu-duties 
was  of  no  value ;  and  that,  when  tbe  pretended  transfer 
took  place,  the  speculation  was  a  losing  one,  and  «u 
known  to  Blake  to  be  so. 

And  they  pieudtd — 1 .  According  to  the  true  intent 
and  meaning  of  the  contract,  the  liability  of  the  purest- 
ser  for  the  ground-rents  continued  in  virtue  of  the  sepa- 
rate personal  obligation  granted  by  him,  not  withstanding 
the  transference  of  the  subject  to  a  third  party.  2.  &• 
varatim,  The  transference  not  being  real  and  bona  fide, 
but  a  mere  collusive  device  to  enable  the  purchaser  to 
get  quit  of  his  liability  by  substituting  a  party  wLoee 
personal  obligation  was  of  no  value, — toe  purchaser  on 
that  ground  also  continued  liable  to  implement  the  con- 
ditio hm  undertaken  by  him  by  the  personal  obligation. 

The  Lord  Ordinary  (Rutherfurd)  pronounced  the  fal- 
lowing interlocutor : — 

"  In  respect  of  tbe  reclaiming  note  now  depending  before  lbs 
Lords  of  the  First  Division  of  the  Court  la  the  cm**  at  the  in- 
stance of  the  Principal  and  Professors  of  King's  College  of  Aber- 
deen against  Lady  James  Hay  and  her  husband,  iovoliing  tte 
quest  Inns  ben  raised, — reports  the  cause  to  their  Lordships.' 

"  Not*.— The  summons  here  conclude*  that  the  pvnaencJnul 
be  free,  at  and  from  the  term  of  Whitsunday  1845,  of  ■  grooml- 
annual  of  JIST5 :  Bs.  sterling. 

"  The  Lord  Ordinary  heard  parries  at  great  length  on  both  tot 
Important  points  involved  in  this  case, — the  jtrst  being,  whether 
tbe  personal  obligation  to  pay  the  ground- annual  was  extin- 
guished by  the  transference  of  the  property  over  which  it  «• 
secured ;  and  t\teitcma\  whether,  assuming  that  tbe  eithxttoi 
of  the  personal  obligation  would  be  the  result  of  a  ass*  js* 
transference,  there  is  anything  In  the  circumstances  of  tbe  out 
to  prevent  the  application  of  that  principle,  and  to  render  tte 
dispouer  still  liable  for  the  ground-annual. 

"  Lord  Wood,  in  the  case  referred  to,  has  decided  the  .*>* 
point  in  favour  of  the  creditors,  and  if  the  Lord  Ordinary  asi 
been  prepared  to  repeat  in  this  case  Lord  Wood's  interlocal", 
It  would  be  unnecessary  to  consider  the  secood.  The  Laid 
Ordinary,  however,  confesses  that  he  has  great  difficulty  in  not 
holding  the  present  case,  in  so  far  as  regard)  tbe  first  point,  io 
be  ruled  by  those  of  Pedt&c,  27th  February  1846,  and  of  S-£ 
3d  February  1MB.  The  personal  obligation  in  those  cases  *u 
no  doubt  inserted  In  and  formed  part  of  the  instrument  aansli- 
tnting  originally  the  feudal  right,  which  in  both  cases  was  beJd 
ssont  bm-gi.  Though  to  included,  the  personal  obligation  too' 
the  parties  bound,  and  their  heirs,  executors,  asal  snecesso" 
whomsoever,  to  pay  the  ground-annual  in  all  tin*  (Mas/;  sad 
in  one  of  those  oases,  that  of  Small,  there  was  inserted  in  tht 
original  right  an  obligation  by  cautioners  for  the  payment  of  lb* 
ground-annual,  till  buildings  of  a  specified  valae  were  erected 
on  the  subject.  The  specialty  in  the  present  ease,  a*  in  the 
oasealsoof  Lady  James  Hay,is,  that  the  personal  obligation  a 
not  inserted  in  the  feu-charter,  which  bears  nothing  bat  the 
ordinary  nddiruSo,  but  is  taken  by  a  separate  instrument.  Awt 
it  waa  veryablyargued  before  the  Lord  Ordinary,  for  the  en* 
tor*, — following  and  adding  to  tin  argument  in  the  ease  of  L*dj 
James  Hay,— that  the  personal  obligation  was  la  trati  the  pan  of 
upon  which  the  principal  reliance  wa*  pUcrf.- 
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that,  looking  to  the  extent  of  the  ground-annual,  and  to  the 
insecurity  which  (he  subjects  Ibemselvea  afforded,  even  if  built 
un,  the  personal  obligation  could  not  be  considered  as  accessory 
merely,  but  must  be  held  to  hire  formed  the  primary  debt  and 
obligation,  of  which  the  ground  -annual  was  only  a  security, — 
itin  the  personal  obligation  im  therefore  taken  in  a  separate 
inurnment,  such  as  would  form  In  the  market  of  itaelfa  fund  of 
credit,  independently  of  the  heritable  security  attached  to  it, — ■ 
[hit  the  debt  subsisted  independently  of  the  heritable  aecurity, — 
toil  the  original  purchaser*,  whether  the  property  orer  which 
the  gronnd-anounl  was  secured  remained  with  them  or  not, 
■ere  it  ill  liable  under  the  original  obligation, — that  there  could 
be  no  doubt,  in  point  of  law,  that  partiei  might  competently 
tod  availably  stipulate  for  inch  a  personal  obligation  and  in 
continuance,  irrespectively  of  the  heritable  security, — and  that 
(Ithuugh  this  was  not  done  expressly,  it  must  be  inferred  from 
the  manner  in  which  the  personal  obligation  was  taken. 

"Th*  Lord  Ordinary,  though  he  differ*  with  reluctance  from 
Lord  Wood,  ia  unable  to  And  in  the  specialty  which  the  defen- 
ders found  on,  any  ground  of  difference  between  this  case  and 
those  of  Peddle  and  Small.  If  such  was  the  intention  of  parties, 
it  was  no  doubt  quite  competent  to  stipulate  that  the  personal 
obligation  by  the  pursuer*  ahould  tubals!  and  remain  in  force, 
not  withstanding  tbelr  alienation  of  the  property,  and  into 
■hose  hands  toerer  the  property  might  come ;  but  no  such 
nipolation — though  in  itself  legal  and  competent — here  exists ; 
end  further,  independently  of  the  reddendo  conceived  inordinary 
term),  there  is  no  personal  obligation  in  the  fen-charter,  nor 
any  ground  for  the  argument,  that  the  separate  personal  obliga- 
tion is  over  and  above  that  which  the  feu-charters  embrace. 
The  separate  personal  obligation  specially  refers  to  the  feu- 
darter  and  the  articles  of  roup,  and  is  conceived  in  the  tame 
sad  no  other  terms  than  those  adopted  in  the  cases  where  It 
■as  directly  included  in  the  feu-charter.  There  being  no 
stipulation  or  expression  that  it  was  intended  to  be  indepen- 
dent of  the  possession  of  the  property,  and  to  operate  notwith- 
standing that  the  pursuers  had  Implemented  their  obligation 
to  build,  and  had  conveyed  in  favour  of  a  singular  successor, 
■ha  tu  ready  to  undertake  the  personal  obligation,  the  mere 
circumstance  that  it  was  taken  in  a  separate  instrument,  though 
referring  to  the  disposition,  seems  insufficient  to  difference  the 
cue.  The  personal  obligation  bad  still  the  same  Immediate 
use  as  furnishing  means  of  enforcing  payment;  and  indeed  it 
*>s  Uiitr  adapted  for  this  purpose  by  being  taken  in  the  form 
of  s  separate  instrument  remaining  in  the  hands  of  the  defen- 
der!, instead  of  being  included  it)  the  title  deeds  of  the  property 
held  by  the  pursuer*.  But  the  separate  constitution  of  the 
personal  obligation  lead*  to  no  higher  inference  in  law,  nor  does 
it  alter  the  character  of  the  original  transaction.  It  seem* 
more  ingenious  than  solid  to  contend — as  was  chiefly  pressed 
upon  the  Lord  Ordinary — that  the  heritable  security  is  a  mere 
accessory  to  the  personal  obligation.  On  the  contrary,  looking 
to  the  form  of  the  disposition  a*  stipulating  a  ground -annual, 
■ad  to  the  personal  obligation  as  granted  tinico  conlexiu,  and 
with  reference  to  the  same  contract,  and  in  implement  of  the 
articles  of  roup,  it  would  appear  that  here,  as  well  as  in  those 
other  case*,  the  personal  obligation  was  accessory  only ;  and 
the  rule  applies,  therefore,  that  the  personal  obligation  falls 
with  the  alienation  of  the  subjects. 

"The  articles  of  roup,  to  which  reference  has  been  made  by 
both  parties  in  argument,  and  which  are  narrated  in  the  bono, 
■ppear  (o  the  Lord  Ordinary  to  be  strongly  in  favour  of  the 
pursuers.  The  obligation  there  ia,  that '  the  purchater;  and  all 
"reading  heirt  and  lingular  lutxtttori  in  the  prenuia,  shall  be 
obliged,  within  six  months  after  their  acquiring  right,  to  grant 
on  their  own  expense*  personal  obligations,'  &c.,  'and  that 
without  prejudice!  of  the  real  right  competent  to  the  treasurer 
of  Aberdeen,  or  the  aaid  trustee*,'  Ac., '  declaring  hereby  that 
tlie  foresaid  annuities  or  feu-duties  shall  be  real  burdens,'  &c-, 
'  and  the  treasurer  of  Aberdeen  shall  have  power  to  poind  and 
distress  the  tenants,'  &c  This  Is  the  ray  language  in  which 
to  stipulate  a  personal  obligation  In  addition  to  the  obligation 
constituted  by  the  reddendo.  Then,  in  the  leading  obligation 
"gainst  the  pursuers,  and  all  succeeding  heirt  and  singular 
successors  in  the  premises,  there  ia  clearly  implied,  not  the 
subsistence  of  the  personal  obligation  of  the  purchaser,  but  that 
the  heirs  and  singular  successor*  should  respectively  and  auc- 
ceitiiely  grant  a  personal  obligation.  The  clause  implies  a  r cry 
serious  obligation  against  the  pursuers,  the  original  acquirers, 
so  to  transfer  the  property  (bat  their  disponees  should  become 


bound  to  grant  such  personal  obligation;  but  that  ha*  been 
done  here,  and  the  present  disponee,  now  infeft  in  the  subjects, 
is  ready  to  grant  such  obligation  if  required. 

"  In  support  of  their  view  that  the  personal  obligation  must 
be  deemed  the  principal,  and  the  aecurity  only  the  accessory, 
the  defenders  founded  upon  the  stipulation,  that  within  a  Certain 
number  of  year*  the  ground-Annual  might  be  redeemed  for 
payment  of  a  particular  sum,  a  circumstance  not  staled  on  the 
record.  But  this  specialty  will  rather  make  for  the  pursuers, 
the  power  of  redemption  being  a  privilege  In  favour  of  tlie 
disponee,  which,  during  a  certain  number  of  years,  be  might 
make  available ;  bnt  there  being  no  right  reserved  to  the  defen- 
ders to  demand  payment  of  the  redemption -money,  they  could 

not  force  either  the  disponee  or  his  singular  auccesscr  in  the 
lands  to  redeem. 

"The  Lord  Ordinary  having  heard  the  argument  for  the 
parties,  thought  himself  bound  to  express  hi*  present  opinion, 
though  he  has  refrained  from  pronouncing  judgment. 

"  With  respect  to  the  second  part  of  the  case,  Involving 
plainly  a  question  of  great  difficulty  and  importance,  and  not 
yet  matter  of  decision,  the  Lord  Ordinary  also  is  impressed  in 
favour  of  the  pursuer*.  And  here  he  may  remark,  that  the 
proper  character  of  the  defenders  Is  that  of  creditors,  not  of 
superiors, — not  of  parties  whose  consent  i*  necessary  for  tlie 
transference  of  the  property.  The  property  ia  held  burgage, 
and  infeftnient  to  be  given  more  burg:.  The  proper  superior  is 
the  Crown,  the  bailies  of  the  burgh  haying  no  discretion  in  the 
acceptance  or  rejection  of  a  disponee,  and  any  attempt  at  tlie 
instance  of  a  creditor,  to  prevent  their  receiving  the  disponee, 
being,  it  is  apprehended,  plainly  incompetent.  The  Lord  Ordi- 
nary refers  to  this  point  witli  the  view  of  adverting  to  the 
difference  between  the  present  case  and  that  between  superior 
and  vassal  There  ia  no  question  here  of  refuting  the  feu,  or 
doing  what  is  equivalent  to  a  conveyance  to  the  superior,  and 
to  which  the  superior  may  object  to  become  a;  party.  Indeed, 
no  superior,  against  hi*  consent,  could  be  obliged  to  receive,  or 
do  what  was  equivalent  to  receiving,  a  resignation  ad  remaien- 
tiam.  Though  the  ground-annual  is  stipulated  in  the  form  of  a 
reddendo,  there  it  no  question  here  with  the  superior,  nor  in 
which  lie  has  any  interest.  The  question  arise*  entirely  with  a 
creditor  holding  a  security. 

"  A  creditor  in  ordinary  circumstances,  though  having  an 
obvious  and  important  interest  that  the  party  infeft  in  the  pro- 
perty of  his  security  should  be,  not  solvent  merely,  but  In  good 
circumstances,  would  yet  have  no  right  to  object  to  any  con- 
veyance merely  because  the  disponee  or  proposed  disponee  was 
less  able  to  psy  the  Interest  than  a  former  holder,  or  was  even 
a  very  poor  man.  He  could  not  oppose  the  alienation  of  the 
property,  nor,  in  respect  of  hia  character  a*  a  creditor,  insist 
on  tlie  rejection  of  any  vassal  whom  the  superior  was  bound  to 
receive.  The  vassal,  on  the  other  hand,  in  respect  of  hi* 
liability  to  the  heritable  creditor  while  he  held  tlie  property, 
might  have  the  greatest  interest  in  getting  rid  of  it,  the  burdens 
attached  to  it  reducing  it  to  little  or  no  value,  or  even  reducing 
its  value  below  the  amount  of  the  debt  secured  upon  it.  The 
I»rd  Ordinary  own*  he  does  not  see  that  the  present  case  is 
different  from  that  of  an  ordinary  creditor,  because  the  party 
here  is  creditor  in  a  ground  annual,  but  not  superior,  nor  in 
any  right  of  superiority.  The  ground -annual  rent  may  exceed 
the  value  of  the  subjects  at  an  ordinary  annual  rent  might,  but 
that  would  not  be  sufficient  either  to  justify  the  creditor  in 
objecting  to  a  sale,  or  create  any  proper  case  of  fraud,  because 
the  parties'  principal  object  in  alienating  the  property  is  to  get 
quit  of  the  personal  obligation. 

"  The  Lord  Ordinary  sees  no  ground  here  to  Infer  a  collusive 
or  fraudulent  transaction.  The  conveyance  is  not  to  a  bankrupt 
ur  a  beggar,  though  it  may  be  to  a  person  lesa  rich  than  the 
pursuers.  That  the  price  is  nominal,  is  of  little  importance 
here,  the  transference  of  the  obligation  being,  as  between  seller 
and  purchaser,  quite  sufficient  consideration.  Even  if  the  seller 
had  given  money  to  the  buyer  to  take  the  speculation  off  hi* 
hands,  the  purchase  might  have  been  quite  a  bona  fide  transac- 
tion, and  the  defender  surely  could  not  have  been  heard  to  object 
because  the  disponee  might  have  been  a  rath  and  speculative 
man,  and  lest  solvent  than  tlie  disponer.  The  back-letter 
referred  to  is  a  matter  of  course  when  there  is  doubt  of  the 
validity  of  the  title  to  effect  a  conveyance  of  the  property  ;  and 
the  pursuer*,  in  face  of  the  demands  made  by  the  defenders, 
might  very  reasonably  stipulate,  even  if  the  disponee  hsd  been 
plainly  without  objection,  that  the  transaction  should  fall  if 
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they  did  not  obtnin  one  important  part  of  the  consideration 
namely,  freedom  from  the  direct  obligation.  The  second  point 
resolves  Into  die  first ;  but  It  in  humbly  conceived,  that  if  the 
defenders  shall  fail  in  the  first  in  respect  of  the  cases  of  Peddie 
and  Small,  they  have  not,  on  the  second  point,  been  able  to 
state  in  the  circumstances  a  relevant  defence  ;  nor  can  the  Lord 
Ordinary  overlook  tlio  consequences  which  would  result  if  it 
were  competent  for  a  creditor  in  any  inch  caae  to  nver  the 
puverty — and  especially  comparative  poverty — of  a  diaponee, 
and,  under  that  averment,  enter  upon  investigation  of  hia  cir- 


The  Court  pronounced  the  following  interlocutor: — 

"  On  report  of  Lord  Butherfurd,  appoint  copies  of  the  record, 
and  also  of  the  recoid  and  revised  cases  in  the  cause  Dr.  Wil- 
liam Jack  and  others  •>.  Lady  James  Hay,  In  thin  day's  loll,  to 
bo  laid  before  the  Judges  of  the  Second  Division,  and  the  per- 
manent Lords  Ordinary,  with  a  view  to  one  counsel  on  each 
aide  bei ng  heard  upon  the  two  causes,  in  presence  of  the  whole 
Judges  of  the  Court,  on  a  day  to  be  afterwards  fixed." 
And  thereafter  the  following  interlocutor; — 

"The  Lords  having  beard  one  counsel  upon  each  side  in 
presence  of  the  whole  Judges  of  the  Court,  request  the  Judges 
of  the  Second  Division,  and  the  permanent  Lords  Ordinary,  to 
state  In  writing  their  opinions  upon  the  questions  raised  in 
the  record,  and  discussed  in  the  arguments  of  counsel  above 
referred  to." 

The  following  opinions  were  returned  : — 
Lord  Jvttice-Clerk : 

"  On  the  general  question  arising  In  these  caacs,  which  has 
been  argued  before  the  Court,  I  adopt  the  conclusion  given 
effect  to  in  the  Interlocutor  of  Lord  Wood  in  the  case  of  Lady 
James  liny.  It  wag  admitted  that  there  is  no  distinction  be- 
tween the  two  cases ;  and  the  case  of  Lady  James  Hay  haa 
been  conveniently  taken  as  that  to  which  the  reasoning  on  the 
subject  might  be  addressed. 

"  In  the  argument  for  the  reclaimers,  the  existence  of  a 
separate  personal  bond  was  treated  as  merely  a  tptiaUy  in  this 
case,  when  considered  In  reference  to  the  case  of  Soot ;  and 
their  argument  almost  started  with  the  assumption,  that  such 
a  personal  bond  merely  cams  in  room  of  the  personal  obliga- 
tion which,  in  that  case,  was  inserted  in  the  contract  of  ground- 
annual,  and  may  or  may  not  be  inserted  in  a  feu-charter.  I 
tblnk  the  rutin  fad  of  the  case  is  very  much  disregarded  wheu 
the  existence  of  a  separate  personal  bond  is  treated  only  as  a 
tpeciaUy,  and  that  the  reclaimers  start  wholly  from  a  wrong 
point,  and  with  a  great  assumption  in  the  argument,  when 
they  so  deal  with  the  question. 

"A  personal  bond  haa  a  distinct,  plain,  and  well  ascertained 
character  and  object;  and  the  obligation  thereby  constituted 
is  one  as  clear  and  substantive  In  law,  as  can  result  from  any 
dead  whatever.  It  may  or  may  not  be  tie  conclusion  in  point 
of  law,  that  such  a  bond  as  the  present  is  to  be  controlled  and 
limited  In  construction  and  effect  by  a  reference  which  it  may 
contain  to  its  connection  with  another  and  subsequent  deed, 
which  on  that  ground  may  be  held  to  form  along  with  it  one 
obligation,  so  that  the  two  must  be  taken  as  only  one  deed. 
Itut  certainty  the  existence  of  a  separate  personal  bond — a 
deed  distinct  and  Independent  In  itself,  and  of  a  character  and 
legal  effect  as  well  marked  and  defined  as  a  feu-charter— is  a 
fact  very  different  indeed  from  a  mere  epedalty.  Yet  of  tola 
mode  of  commencing  the  argument,  the  counsel  for  the  re- 
claimers really  made  great  use  throughout  the  whole  considera- 
tion of  the  subject. 

"  I  apprehend  that  we  must  find  in  law  clear  and  adequate 
grounds  for  denying  its  ordinary  effect  to  a  deed  in  Itself  inde- 
pendent, aud  of  known  character  and  consequences,  before  we 
can  apply  to  this  case  the  principle  applicable  to  a  simple 
fen  charter,  and,  in  the  case  of  Soot,  applied  to  a  contract  of 
ground-annual. 

»  And  It  is  with  me  a  matter  of  great  importance,  and  of 
very  Impressive  authority,  that  no  case  has  been  referred  to, 
or  U  known  to  me,  in  which  a  proper  personal  bond,  obtained 
in  reference  to  certain  obligations  otherwise  contracted  and 
constituted  between  the  parties,  has  been  disregarded  as  not 
being  a  distinct  separate  and  additional  obligation,  to  be 
applied  and  given  effect  to  according  to  tbe  terms  of  that 
personal  bond,  and  the  obligation  therein  constituted  and  ex- 
pressed. 


"I  am  aware  of  no  case  in  which  such  a  result  has  been 
adopted.  The  object  of  a  separate  personal  bond,  and  with 
caution,  for  payment  of  obligations  prestable  under  another 
deed  to  be  thereafter  granted,  is  in  the  ordinary  caae  iniln- 

"  It  Ls  a  very  common  case  for  tbe  Intervention  of  a  personal 
bond,  and  Its  use  in  such  a  case  is  well  known — being  to  give  ■ 
by  that  deed  a  separate  and  clear  personal  obligation,  it  may 
be  with  caution,  against  tbe  grantor's  general  bei  is  and  repre- 
sentatives, in  addition  to  the  obligation  falling  on  the  heir,  to 
whom  alone  the  right  under  the  other  deed  may  descend. 
Buch  bonds  have  been  declared  to  subsist  only  fur  a  certain 
number  of  years,  or  for  a  term  otherwise  to  be  ascertained. 

"  But  it  is  believed  that  there  does  not  exist  a  case  in  which 
the  separate  personal  bond  has  been  denied  effect  at  nek.  In 
this  deed  there  is  a  cautioner,  too,  taken  bound  for  and  rilk  (*■ 
obligaut  in  the  bond,  during  the  space  often  veiirsfrom  its  dale; 
and  that  means,  as  1  think,  the  first  ten  years  of  the  principal' ■ 
larger  airrtnt  obligation,  vis.  '  to  continue  in  payment  at  the 
above  terms  in  all  time  thereafter.' 

"The  view  which  the  reclaimers  wish  ns  to  adopt  with  such 
a  deed  before  us,  Is  a  very  hazardous  ground  for  a  court  of 
law  to  adopt  on  any  supposed  analogy,  being  in  reality  a  theory 
as  to  what  really  should  be  tbe  limits  of  the  obligation  in  such 
a  transaction;  and  even  conjecture  as  to  intention  has  bnu 
resorted  to. 

"  In  the  case  of  Soot,  one  deed  was  to  be  construed  in  all  its 
parts  and  clauses,  and  of  neceuity,  with  reference  to  tbe  chancier 
and  object  of  that  deed,  so  as  to  make  it  In  all  its  parts  con- 
sistont,  and  to  ensure  that  tbe  obligation,  on  the  one  hand, 
was  to  be  the  proper  and  commensurate  counterpart  of  the 
grant  on  the  outer,  in  order  that  the  parties  bound  should  be 
the  parties  to  whom  the  grant  was  made — tbe  words  being 
the  same.  And  In  coming  to  that  conclusion,  tbe  Court  bad 
the  established  and  fixed  law  applicable  to  the  case  of  a  feu- 
grant  (tbe  leading  case  as  to  all  similar  deeds),  to  guide  them 
In  that  construction  of  a  similar  deed.  Tbe  only  room  for 
doubt  which  could  have  been  raised  in  the  case  of  Soot,  was 
that  the  deed  was  not  a  feu-grant,  but  a  separate  money  obli- 
gation. Bnt  the  mode  of  its  constitution  as  a  read  burden, 
was  held  to  bring  it  within  the  principle  applicable  to  a  fe& 

"  Both  parties  In  the  case  of  Lady  James  Bay  have  founded 
ou  tbe  terms  of  the  articles  of  roup.  I  bave  considerable  doubt 
whether,  when  regular  deeds  followed  In  implement  of  such 
obligations,  the  Court  can  refer  to  tho  articles  of  roup,  unless 
in  so  far  as  actually  recited,  In  order  to  affect  to  any  extent 
tho  character  and  effect  of  the  obligations  undertaken  by  such 
deeds,— except,  indeed,  in  questions  as  to  matters  on  tbe  faith 
of  which  the  offer  was  made.  The  deeds  which  are  ultimately 
granted  are  to  be  construed  according  to  their  own  term*. 
They  follow  tbe  articles  of  roup.  They  are  the  completed  and 
perfected  deeds ;  and  I  cannot  admit  that  their  const  ruction 
can  be  affected  by  tbe  articles  which  preceded  them-  -unless 
in  so  far  as  the  articles  of  roup  are  actually  recited' — in  which 
case  they  foon,  to  that  extent,  part  of  tbe  completed  deed. 

"But  If  tbe  articles  are  to  be  referred  to,  the  reclaimers  da 
not  strengthen  their  case  by  such  reference.  The  articles,  as 
In  a  case  of  a  sale,  stipulate  '  that  tbe  person  preferred  to  tee 
purchase  of  the  said  lands,  salmon  fishing  and  others,  shall  he 
obliged,  within  fourteen  days  after  tbe  roup,  to  grant  a  personal 
bond  to  the  expoter's  constituents,  with  sufficient  security  to 
their  satisfaction  for  the  regular  and  punctual  payment  of  the 
foresaid  yearly  money  and  victual  feu -duty,  at  the  terms  be- 
fore mentioned,  for  the  space  of  ten  years  from  the  term  of 
Whitsunday  last,  with  the  legal  interest  of  each  term's  pay- 
ment thereof  from  the  time  tho  same  becomes  due  till  paid, 
and  a  fifth  part  mote  of  liquidate  penalty  in  case  of  failure ; 
aud  which  personal  bond  shall  also  contain  an  obligation  on 
the  purchaser,  aud  his  heirs  and  successors,  for  the  regular  and 
punctual  payment  of  the  said  yearly  feu-duty  in  all  lime  from 
and  after  the  expiry  of  the  mid  ten  year;  with  interest  and  penally 
as  aforesaid.' 

"  In  case  the  purchaser  shall  fail  to  grunt  such  bond,  then 
the  offer  flies  of,  aud  the  exposcr*  arc  nut  bound. 

"  Then  the  4th  article  takes  tlie  ex  poser  bound  to  grant  the 
charter  after  receiving,  aud  in  return  lor  this  pergonal  bond— 
<  upon  the  purchaser's  granting  a  personal  bond  as  aforesaid, 
the  exposer  becomes  bound  and  obliges  himself  that  the  prin- 
cipal and  professors,  of  said  College,  or  a  majority  of  them,  shall 
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pipcnte  and  deliver  to  the  purchaser  h  charter  to  the  foresaid 
land),  mlrann  lulling  and  o there,  In  favour  of  him,  his  heirs 

LDd  iWUCTIefS,' 

"  Thus,  then,  n  proper  perianal  hand  is  stipulated  for  Id  the 
firet  instance,  unci  then  the  feu-charter  i"  to  lie  granted.  But 
the  personal  bund  in  not  a  mere  temporary  obligation,  such  as 
notion,  {in  a  case  of  sale),  for  the  payment  of  the  price  at  a 
certain  date,  or  until  the  terms  of  the  fen-charter  should  be 
siljnsted,  which  it  was  foreseen  circumstances  might  delay. 
The  bond  la  not  to  subsist  only  nntil  the  charter  glial)  be  granted. 
It  is  not  temporary  or  Intermediate.  Such  cannot,  and  1b  not, 
add  to  be  iU  object. 

'•  Whcthel  by  design  or  not,  It  is  not  undeserving  of  atten- 
tion, that  while  the  Raid  clause  requires  the  purchaser,  as  the 
condition  of  obtaining  his  fun-charter,  to  grant  a  personal  bond 
binding 'the  purchaser,  hit  Hart  and  meanort,'  the  4th  clause 
declare*,  that  on  such  a  personal  bond  being  granted,  the  ex- 
jraer  becomes  bound  to  grant  a  charter  '  in  favour  of  Aim,  Alt 
tAtmdamgnm,' — the  proper  terms  for  a  feu-grant. 

"  It  has  been  further  urged,  that  both  from  the  terms  of  the 
articles  of  roup,  and  from  the  nature  of  the  transaction  in  point 
of  fact,  Hr.  Forbes  could  not  ham  intended  to  undertake  a  per. 
mtud  obligation  which  was  to  subsist  against  his  general  re- 
presentatives after  he  ceased  to  bold  the  subjects. 

"I  have  great  doubt  of  the  relevancy  of  this  inquiry ;  and,  if 
competent,  the  facts  are  not  fully  ascertained.  But  if  such 
matters  are  to  be  considered  to  any  extent,  I  think  tbe  defen- 
der* fail  as  yet  to  make  out  any  such  presumption.  1.  The 
terms  of  the  articles  of  roup  seem  to  point  most  distinctly  to 
such  a  personal  bond,  and  to  nothlug  else.  2.  That  great 
competition  was  expected,  is  clear.  It  is  Had  in  the  summons 
that  the  lands  of  Bankhead  afforded  the  most  eligible  point 
from  which  to  draw  off  the  water  of  the  Don  for  the  use  and 
extension  of  mills  and  manufactories  belonging  to  Mr.  Forbes, 
to  Gordon,  Barron  and  Co.,  and  to  Hodden  and  Co.  If  so, 
then  that  Mr.  Forbes  terns  most  desirous  to  acquire  the  subjects 
■ith  a  view  to  water  power.  Is  plain  from  the  offer  ho  made  ; 
sod  that  other  great  manufacturing  concerns  were  also  bent 
on  lbs  acquisition  of  tbe  same  power,  was  shewn  by  tbe  com. 
nrtition.  And  that  at  the  time  the  importance  to  Mr.  Forbes 
of  that  water  power  (if  such  was  his  object)  was  estimated  most 
highly,  the  result  of  the  competition  fully  demonstrates.  The 
my  extentef  the  fen-duty  is  a  proof  of  the  length  to  which 
Hr.  Forbes  was  prepared  to  go  in  order  to  secure  his  object, 
whatever  that  object  was. 

"  But  I  much  doubt  the  relevancy  of  any  consideration  of 
roch  exttaneous  facts  as  to  the  intention  of  the  obligaut.  I 
only  advert  to  them  in  order  to  say,  that  I  think  the  defen  - 
der'9  argument  on  them  fails,  so  mr  as  we  have  any  statement 
as  to  such  facta.  But  I  do  not  in  any  degree  rest  my  own  opj. 
»bn  on  these  matters,  which,  if  admissible,  would  open  up  a 
kind  of  jury  question,  requiring  nvch  investigation  into  facte  not 
yet  mt  rt«med — but  which  cannot  affect,  in  my  judgment,  the 
obligation  □ndertaken  by  bond. 

"Tbe  construction  and  effect  of  a  separate,  distinct,  personal 
bond,  depend  on  principles  which  are  widely  different  from 
the  rules  applicable  to  feu  charters — within  which  the  case  of 
Soot  blls. 

"In  the  case  of  the  feu-charter,  the  object  and  use  of  the 
peed  is  to  create  the  relation  of  superior  and  vassal  in  the  sub- 
lets—the parties  to  the  contract  being  tha  superior  and  his 
"accessor*  in  the  superiority ;  and,  on  the  other  band,  the  vas- 
■ai  and  his  successors  in  the  feu.  The  deed,  as  was  Well  argued 
!'j  Mr.  Neavet,  with  all  its  benefits  and  obligations,  accrues  to 
these  parties,  qua  such,  as  matter  of  right ;  the  grant  is  to  tbe 
party  whosoever  become*  vassal,  and  ex  nectititate  under  all  the 
Mens  la  the  deed,  If  there  Is  no  exception. 

"Of  course  this  character  and  object  of  the  deed  mnst  regu- 
late the  construction  of  all  the  clauses,  whether  of  benefit  or 
obligation,  in  that  deed.  The  grant  being  to  heirs  and  suc- 
^•srors  in  the  fen,  whoever  they  may  be.  by  assignations,  such 
successors  in  tbe  feu  must  be  equally  bound  by  the  reddendo — 
and  the  words  being  the  same,  or  substantially  tbe  same,  the 
"me  construction  must  be  put  on  the  terms '  heirs  and  successors' 
in  the  matter  of  obligation,  as  in  the  grant  of  tbe  feu,  and  such 
construction  satisfies  completely  the  words  of  obligation  as  to 
the  parties  bound.  The  character  of  the  deed  thus  clearly  ex- 
plains and  fixes  the  import  of  the  obligation. 

"In  tbe  present  case,  the  first  point  Is— Wat  this  properly  a 
*par*4e  independent  personal  bond  "  or  It  It  only  part  of  the 


title  T  Certainly  the  latter  view  is  doing  palpable  violence,  not 
only  to  tbe  character  of  the  deed,  but  to  the  real  fact  and  sub- 
stance of  the  transaction,  as  it  appears  on  the  face  of  the  two 
deeds.  For  the  personal  bond  was  required  and  was  granted 
separately  and  positively  as  an  independent  deed  before  the 
charter  was  to  be  granted,  and  as  the  condition  of  obtaining 
the  chatter.  There  is  not  a  word  which  imports  that  it  was  a 
temporary  arrangement,  to  subsist  only  until  the  charter  should 
be  granted,  and  that  then  its  object  and  purpose  were  served, 
and  its  use  exhausted.  Such  cannot  be  affirmed  to  be  its 
character  or  object. 

"Yet,  cither  if  that  was  the  purpose  it  was  intended  to  serve, 
and  it  was  to  be  superseded  by  the  feu-charter,  or  if  the  per- 
sonal obligation  undertaken  was  only  the  ordinary  obligation 
of  a  vassal  ceasing  when  he  was  no  longer  tbe  holder  of  the 
feu,  most  certainly,  in  granting  such  a  deed  separately — com- 
plete in  itself — of  peremptory  and  unqualified  obligation,  and 
the  very  name  of  which  proclaimed  its  character  and  Its  has- 
ards,  (if  not  within  the  contract  of  parties),  one  would  expect 
to  find  the  deed  containing  some  declaration  or  words  of  refer- 
ence, restrictive  of  tbe  obligation,  and  demonstrative  of  the 
object  and  use  of  tbe  deed.  But  the  deed  is  beyond  question 
in  tbe  proper  style — the  habile  terms  aud  the  unqualified  ob- 
ligation— of  a  proper  personal  bond,  as  distinct  and  well  ascer- 
tained as  to  legal  effects  as  any  document  known  in  tbe  law, 
with  its  appropriate  clause  of  registration  for  diligence,  and 
with  that  not  unusual  but  at  the  same  time  distinctive  con- 
comitant of  a  personal  bond,  vis.  an  obligation  of  a  cautioner 
bound  for  and  with  the  debtor  in  the  bond.  To  that  clause 
I  shall  afterwards  advert.  At  present  I  allude  to  it  only  as 
illustrative  of  tbe  general  character  of  the  deed. 

"  Now,  then,  is  this  not  a  separate  personal  bond  f  That 
teems  really  to  l>e  tat  point  on  which  the  case  depends. 

"  Let  us  look  to  its.  origin  and  conception,  as  well  as  to  its 

"  1.  It  It  eranted  separately,  and  in  the  way  generally  stipu- 
lated in  sales  by  roup  when  a  personal  bond  is  required,  and 
as  tbe  condition  of  the  grant  or  sale  which  hi  to  follow,  if  tbo 
'  purchaser'  can  fulfil  the  obligation  of  granting  inch  a  bond. 

"  2.  it  cannot  be  said  of  this  bond  that  it  was  intended  to 
take  effect  and  subsist  only  at  a  substitute  until  the  charter 
should  be  granted,  aud  as  an  intermediate  and  temporary  ob- 
ligation to  fall  when  the  charter  should  be  executed.  No  one 
has  taken,  or  can  take,  that  view  of  the  bond. 

"  But,  3.  As  that  view  cannot  he  taken,  the  next  point  is, 
for  what  adequate  or  clear  purpose  is  this  bond  required  to  be 
granted  at  a  condition  of  the  transaction  going  on,  and  btfort 
the  charter  was  to  be  granted,  if  it  was  to  contain  no  obliga- 
tion, and  to  answer  no  purpose  but  what  might  and  would  be 
In  the  charter  as  the  proper  and  usual  counterpart  of  the  char* 
ter,  and  the  ordinary  burden  on  the  purchaser  who  was  to 
become  vassal  f  Certainly  no  adequate  or  distinct  object  has 
been  stated  to  m  for  such  a  personal  bond  being  required  as  a 
separate  document  preceding  the  charter,  according  to  the 
view  urged  by  the  reclaimer  of  Its  alleged  value  and  object. 

"  4.  In  what  other  form  could  a  proper,  separate,  and  sub- 
stantive personal  obligation  have  been  taken,  if  such  wat  in 
the  contemplation  and  contract  of  parties?  Is  it  said  that  this 
personal  bond,  either  in  its  terms  and  purport,  or  in  lit  cha- 
racter and  effect  us  a  document  of  obligation,  it  not  sufficient 
to  accomplish  tbat  object,  or  that  it  is  inadequate  to  record 
and  carry  out  such  a  purpose  in  binding  obligation  r  On  the 
contrary,  the  reclaimers  say,  and  tbe  plea  Is  a  singular  one, 
tbat  just  because  the  document  is  a  positive,  peremptory,  and 
proper  personal  bond,  in  appropriate  terms  as  such,  and  unli- 
mited as  such,  therefore  you  are  to  assume  that  so  extensive  an 
obligation  was  not  intended.  The  reclaimers'  whole  case 
admits  that  tbe  bond  is  exactly  in  tbe  appropriate  and  fitting- 
terms  corresponding  to  its  apparent  object,  and  adapted  to  the 
object  of  a  proper  personal  obligation.  If  such  really  was  tbe 
result  in  view. 

"  Tben,  6.  Such  being  the  origin,  and  character,  and  form 
of  the  deed,  is  the  reclaimers'  plea  anything,  after  all,  but  a 
theory  that  the  bond  was  not  intended  to  have  its  proper  effect, 
in  respect  of  the  nature  of  tbe  grant  which  wat  to  follow  ? — a 
theory  both  as  to  the  contract  of  the  individual  parties,  which 
cannot  be  proved  as  to  them — and  a  theory  as  to  tbe  transac- 
tion itself,  which  tbe  bond  not  only  does  not  support,  but  con- 
tradict* 

"8.  Before  such  a  theory  could  be  allowed  to  baro  the  effect 
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contended  for,  one  would  wish  to  boo  noma  cats  in  which  s 
separate  proper  personal  bond  bad  ever  received,  from  extra- 
neous deeds,  and  without  anj  qualification  in  gremio,  a  con- 
struction so  adverse  to  the  object  and  terms  of  the  document — 
a  construction  which  Is  to  make  the  obligation  of  the  indivi- 
dual personally  bound,  cease  whenever  he  chooses,  and  the 
whole  value  of  the  document  to  be  lost.  Cases  occur  in  which. 
from  the  testamentary  or  other  arrangements  of  a  deceased 
debtor,  his  heirs  In  personal  bonds  may  havenS*/  against  other 
heirs,  of  the  debt  which,  in  the  first  Instance,  they  are  bound 
to  pay — relief  in  whole  or  in  part  Even  In  such  cases,  the 
TtUtf  is  granted  owing  to  the  arrangements  made  by  the  debtor, 
who  could  make  the  burden  fall  ultimately  on  any  of  his  heirs 
whom  he  chose  to  burden  by  direct  expression  of  his  will,  or 
by  arrangements  of  unequivocal  purport  for  such  an  effect 
But  this  is  a  case  In  which  the  debtor,  or  bis  heir  in  the  per. 
sonal  bond,  desires  a  court  of  taw  to  deny  effect  to  a  separate 
regular  deed  of  that  character,  complete  and  perfect  in  itself, 
and  conceived  in  the  appropriate  terms  of  obligation,  In  respect 
of  general  views  founded  upon  another  deed,  from  which  it  Is 
argued  that  the  creditor  could  not  have  Intended  to  take,  or 
the  dbligant  to  grant,  such  an  obligation  as  Its  terms  import, 
and  hence,  not  that  the  deed  is  to  m  reduced  on  tbs  ground 
of  error,  but  to  beemflmeisoas  to  import  an  obligation  wholly 
different  in  character,  endurance,  and  reiuUi. 

"  I  am  not  aware  of  any  case  which  affords  an  example  of 
such  a  ground  of  comtruation,  or  of  snch  a  linatation  of  a  deed  of 
that  sort. 

"  In  tbe  case  of  the  obligation  Inserted  In  a  fen-charter,  or, 
as  In  Soot's  case,  In  a  contract  of  ground  annual ,  the  question 
which  occurs  is  widely  different — viz.  on  the  face  of  tbe  deed 
Itself,  and  guided  by  the  primary  obligation  In  that  deed,  who 
are  the  heirs  and  successors  bound  T  Is  the  deed  to  be  con- 
strued differently  in  two  clauses  f  Is  the  accessory  obligation 
In  tbe  same  bond  to  receive  a  different  construction  1  In  the 
opinion  of  Lord  Wood  In  Root's  Trustees,  Feb.  27,  1846,  at 
p.  66  WS-7,  and  top  of  608,  the  principle  of  construction  of  a 
fen-contract,  applied  also  to  a  contract  of  ground-annual.  Is 
very  fully  explained,  in  terms  which  both  shew  how  different 
Is  the  point  in  such  cases  from  that  now  raised,  and  exclude 
the  extension,  or  rather  application,  of  tbe  principle  to  a  sepa- 
rate deed.  The  passage  at  the  foot  of  p.  6*56  is  most  materia), 
considering  tbe  genera]  concurrence  of  the  Court  in  that  opi- 
nion. I  wish  the  more  to  refer  to  that  portion  of  his  opinion, 
for  in  mine  I  stated  that  I  went  entirely  on  the  general  view 
therein  explained,  and  that  if  that  construction  tailed,  and  If 
the  pergonal  obligation  was  distinct,  the  specialties  in  that  case 
could  not  avail.  On  further  consideration  of  the  case,  I  ventnre 
to  doubt  whether  there  was  really  any  separate  question  under 
the  points  stated  in  the  latter  part  of  Lord  Wood's  opinion, 
and  am  persuaded  that  they  all  depend  on  the  principle  laid 
down  In  the  first  and  more  general  part  of  that  opinion. 

"  But  this  is  clear,  that  the  question  in  that  case,  as  in  feu- 
charters,  Is  one  of  consistent  and  plain  construction  of  elaatei 
in  one  deed,  in  which  occurs  an  accessory  obligation  to  the  grant, 
and  conceived  In  terms  which,  without  doing  violence  to  the 
deed  Itself,  must  be  not  only  commensurate,  but  explained  by, 
and  cohere  with  the  grant,  so  as  to  apply  to  the  same  parlies  : 
And,  indeed,  it  can  only  extend  to,  and  bind  singular  succes- 
sors In  the  lands,  by  that  coherence. 

"  Attend  further  to  the  conception  and  form  of  this  bond. 

"  It  refers  to  the  exposure  to  sale  by  public  roup,  and  to  the 

Curcbase  made  for  Mr.  Forbes.  Then  It  recites  the  stipulation 
i  the  articles  of  roup  as  to  the  purchaser  granting  a  personal 
bond,  binding  himself,  liii  heirs  and  sutcfMsors,  for  the  regular 
and  punctual  payment  of  the  feu  duty  ;  and  thereafter  It  pro- 
ceeds— 'I,  the  said  James  Forbes,  the  purchaser  of  the  foresaid 
lands  and  others,  do  hereby,  in  implement  of  the  sold  articles 
of  roup,  so  far  as  Incumbent  on  me,  bind  and  oblige  myself, 
my  heirs,  executors  and  successors,  duly  and  regularly  to  make 
payment  to,'  jtc,  at  the  term  of  Martinmas  yeailj  for  the  fen- 
duty,  and  at  Whitsunday  for  *  the  price  of  40  bolls  of  bear' 
annually,  '  and  «o  to  continue  in  payment  at  the  term  above  men- 
Honed  in  alt  time  thereafter:  This,  then,  Is  a  separate  personal 
bond — In  terms  unqualified,  and  in  which  there  Is  not  one 
word  of  declaration — not  one  word  of  limitation — not  one  word 
of  reference — which  authorises  any  construction  of  the  terms  of 
the  obligation  undertaken — terms  so  perfectly  familiar  in  tbe 
understanding  and  practice  alike  of  mankind  and  of  the  law, 
and  of  legal  effect  so  well  defined  and  so  peremptory    There 


Is  not  one  word  in  the  bond  which  ought  not  to  be  there,  ac- 
cording to  tbe  plea  of  the  respondents,  and  not  one  word  Its 
or  different  from  what  ought  to  be  in  such  a  bond,  as  tbty 
contend  for. 

"  But  then  follows  a  clause  on  which  the  reclaimers  ban 
failed  to  put  any  explanation  consistent  with  their  plea,  a&d 
which  seems  most  conclusively  to  demonstrate  that  that  pin 
Is  wholly  Inapplicable  to  this  bond  : — '  And  for  and  with  the 
laid  Jama  Forbet,  as  principal,  I,  the  said  Duncan  Davidson,  as 
cautioner,  bind  and  oblige  myself,  my  heirs,  executors  and 
successors,  fur  tbe  true  and  punctual  payment  of  the  said  yearly 
feu-duty,  money  and  victual,  at  the  terms  above  specified, 
during  the  space  of  ten  years  from  the  said  term  of  Whitsun- 
day lost,  as  well  as  for  the  penalties  and  Interest  above  specified 
in  rase  of  failure ;  and  I,  the  said  James  Forbes,  bind  arid 
oblige  myself  and  my  foraaidt  to  free  and  relieve  the  Mid 
Duncan  Davidson  and  his  foresaids  from  payment  of  the  rasa 
of  money,  principal,  Interest,  and  penalty  above  mentioned, 
or  any  port  thereof,  and  of  all  damage  and  expense  which  be 
or  they  may  anywise  Incur  through  the  present  oUigstioo.' 
Davidson  binds  '  myself,  my  heirs,  execntoia  and  successor!.' 
Now  there  is  no  doubt  that  these  same  terms  mean  here 
Davidson's  personal  representatives  In  a  personal  bond,  this 
Is  not  unimportant,  for  perianal  obligation  is  the  matter  to  ba 
dealt  with  and  provided  for.  It  is  a  cautionary  obligation  is 
a  personal  bond — for  what  ?  Why,  surely  for  tbe  perfbrmiMi 
of  a  perianal  obligation  by  the  obHgant,  and  hii  heirs,  execulon 
and  successors. 

"  But  the  actual  obligation  is  decisive  of  the  point 

"  Davidson  binds  himself  'for  and  with  the  said  Jama 
Forbes  as  principal,'  and  that  for  ten  years.  Now,  here  Ike 
individual  .lames  Forbes  is  declared  to  be  the  principal  ohlipinl, 
to  whom  Davidson  is  to  be  cautioner,  as  in  an  ordinary  ud 
proper  personal  bond. 

"  But  still  more,  in  reference  to  the  character  and  enduron 
of  the  obligation  of  Forbes,  Davidson  binds  hi  msell for  and  wili 
him,  and  for  ten  years. 

"Now,  1.  On  the  principles  of  construction  applicable  to 
cautionary  obligations,  It  is  clear  that  Davidson  cannot  he 
held  bound  for  any  other  party  than  Forbes  and  bis  prisma! 
representatives,  who  are  Included  in  the  obligation  for  hint. 

"  2.  According  to  the  same  rules  of  construction,  as  Davids* 
Is  bound  with  Forbes,  tbe  latter  must  be  bound  personally  and 
directly  to  the  creditor  during  the  time  the  cautioner  is  boned; 
for  without  very  special  and  extraordinary  stipulations,  it  is 
too  clear  for  argument,  that  if  the  principal  is  liberated,  the 
cautioner  is  free  from  his  obligation  far  and  taith  him  at  priii- 

'•  Then  arises  necessarily  for  consideration,  the  points,  whtet 
seems  conclusive  of  tbe  whole  matter — Was  Davidson  abaohrurj 
bound  for  ten  yean  r    Was  Forbes  absolutely  bound  bit  tea 

"In  the  well- considered  argument  for  the  reclaimer,  ad- 
dressed to  the  wbole  Court,  these  points  were  passed  over  si 
rapidly  and  in  as  cursory  a  manner  as  possible.  But  the;-  in 
fundamental. 

"  Davidson  binds  himself '  for  the  apace  of  ten  years  from 
the  said  term  of  Whitsunday  last'  This  is  unqualified,  plain 
and  positive.  That  Davidson  was  liable,  and  was  Intended  bj 
the  deed  to  be  absolutely  bound  for  ton  years,  is  on  tbe  fitw 
of  the  deed  so  clear  a  result,  that  no  speculations  as  to  *lul 
might  have  been  the  arrangement  best  adapted  to  the  anerji 
case  of  such  a  deed,  can  satisfy  my  mind  that  an  oppodteTic* 
of  Ai>  obligation  Is  within  the  competency  of  construction. 

"  If  so,  then  as  clearly  does  it  follow  that  the  principal  obti- 
gant, for  and  tciih  kAohi  Davidson  is  bound,  Is  also  liable  fo 
these  ten  years.  Neither  in  the  argument  In  the  ease  fee 
the  defenders,  nor  in  the  argument  to  the  whole  Court  1? 
Mr.  Marshall,  can  I  make  out  what  view  the  defenders  tab 
of  this  point ; — whether  the  cautioner  Is  bound  far  ten  ytsrs 
although  Forbes  might  sell  and  so  liberate  himself  on  thrir 
view, — or  wbetbor  Forbes  was  at  least  bound  for  ten  yesri 
1  The  space  of  i™  years.'  Ten  years  of  what  period  f— whr,  of 
that  larger  obligation — larger  in  extent  and  In  endurance— 
to  which  tbe  principal  Is  bound.  It  is  palpably  tbe  first  tea 
years  of  what  the  deed  takes  to  be  a  broader  and  current  obli- 
gation on  tbe  principal,  not  then  determinating,  and  for  sci 
with  whom  for  the  first  ten  years  the  cautioner  becomes  bound. 
Here  was  a  most  natural  place  for  the  insertion  of  an  expbns- 
tlon  or  declaration  a*  to  the  principal's  obligation.  If  such  had 
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een  any  pnrt  of  the  contract  If  by  this  personal  bond  Forbea 
'as  bound  for  tan  years,  without  regard  to  any  alienation  by 
1m,  then  there  is  an  end  of  the  case ;  for  plainly  the  bond  Is 
ot  of  the  character  ascribed  to  it  by  the  defender,  and  the 
station  of  the  cautioner's  obligation  for  and  with  the  principal 
bllgant  daring  the  apace  of  ten  years,  imports  that  thereafter 
tie  obligation  of  the  principal  still  remains  In  force,  and  per- 
mat  under  the  deed.  On  that  vie" — via.  that  Forbes  would 
I  least  be  bound  for  ten  yean — there  la  no  warrant  whatever 
>r  bringing  about  a  termination  of  hii  obligation  when  the 

"  If  Forbea  was  not  to  be  liable  except  while  he  held  the  fen, 
hen  in  the  cautioner's  obligation,  of  neoenlty,  would  have  been 
juml  tho  proviso, '  provided  always  the  said  James  Forbes  and 
it  heirs  continue  in  possession  of  the  right  to  the  said  subjects, 
nd  have  not  alienated  the  feu  to  another  vassal.' 

-  That  the  cautioner's  obligation  can  subsist  If  Forbea  had 
ten  liberated  by  alienating  to  another  vassal,  la  a  proposition 
nite  untenable ;  for  and  utitk  Aim  alone  is  the  cautioner  bound. 
int  that  the  absolute  and  unqualified  obligation  for  ten  years 
■om  s  cautioner  is  part  of  the  contract  and  of  the  bond,  is,  in 
ij  apprehension,  beyond  dispute ;  and  hence,  of  necessity, 
be  obligation  of  the  principal  for  ten  years,  of  which  this  cau- 
icnary  security  Is  given,  hi  one  which  subsists  throughout,  and 
rerand  beyond  these  ten  yean. 

"I  cannot  see  tho  force  of  the  observation,  that  the  subjects 
lere  pot  up  to  public  roup,  and  that  the  nx posers  took  their  risk 
f  (he  pur  chaser  who  might  offer  the  highest  price  in  the  shape 
f  feu-duty.  On  that  account  It  was  surely  very  natural  to 
irotect  themselves,  especially  considering  the  nature  of  the 
■ndy  exposing  to  sell ;  and  requiring  cautionary  obligation 
)r  the  first  ten  years  was  a  very  good  means  of  ensuring  that 
he  party  to  be  preferred  was  well  able  to  pay,  as  tho  cautioner 
rould  have  so  material  an  interest  In  that  same  matter,  Corn- 
ell tkm  was  plainly  expected;  and  there  Is  every  presumption, 
hereforp,  (iftuA  rxattan  ran  ht  looked  to),  that  the  College  in- 
ended  to  provide  for  their  security,  as  to  the  payment  of  the 
sn  duty,  in  the  way  in  which  I  think  they  have. 

"There  is  not  an  expression,  then,  in  the  fen-charter,  fol- 
iwing  at  the  Interval  of  two  months,  by  which  there  is  any 
.'arrant  for  making  the  terms  of  the  personal  bond  matter  of 
(instruction,  or  for  limiting  the  obligation  therein  contained. 
'n  the  contrary,  the  charter  Is  granted  in  consideration  of  a 
enonal  bond  by  J.  Forbes  having  been  granted.  Then  the 
barter  grants  the  subjects  to  him,  his  heirs  and  assignees; 
nd  the  counterpart  in  the  obligation  in  the  reddendo  is, 
himself  and  bis  above  written,'  inserted  there  plainly  with 
:fereuce  to  his  successors  in  the  feu,  and  in  most  marked 
ontrast  to  the  obligation  In  tho  separate  and  substantive 
ersonal  bond  previously  obtained  as  the  condition  of  granting 
he  ft n -charter. 

"  I  think  it  rlgbt  te  add,  that  at  present  I  am  not  satisfied 
hot  tbs  clause  in  the  charter  as  to  personal  obligations  to  be 
ranted  by  successors,  if  required,  authorise  or  describe  such  a 
ond  as  that  which  was  taken  from  Mr.  Forbes. 

'Ord  Mtduryn: 

"I  am  of  opinion  that  the  interlocutor  of  Lord  Wood  Is  right, 
nd  should  tie  adhered  to.  It  was  found  by  the  Court  in  the 
■iscn  of  Peddle  and  of  Small,  that  a  ground -annual,  whether 
instituted  In  Its  original  form  by  a  feu-charter,  or  as  a  bila- 
;ral  deed  as  a  fen-contract  with  a  counter  obligation  on  the 
mar,  his  heirs  and  successors,  to  pay  the  ground-annual  or 
"duty,  is  essentially  and  in  Its  own  nature  a  right  in  con- 
ection  with  land ;  that  it  is  debitum  fundi— lot  primary  and 
Htntial  character  being,  that  it  is  a  debt  of  the  land  and  its 
nits,  the  heritor  being  only  liable  In  payment  In  respect  of 
is  intromission  with  the  fruits ;  and  further,  that  the  obllga- 
■m  on  him  to  pay,  Inserted  in  the  feu-charter,  Is  no  enlarge- 
icnt  of  the  obligation  in  tbe  deed  under  its  original  form, 
ut  merely  to  give  facilities  for  Ira  enforcement  against  the 
rtnal  heritor.  The  mode  of  enforcing  the  right  under  either 
>rm  is  by  a  poinding  of  the  ground,  or  a  personal  action  against 
is  vassal,  in  terms  of  the  reddendo,  or  both.  But  It  does  not 
;em  to  be  Improbable,  nor  unreasonable,  that  even  farther 
leuns  than  those  which  these  forms  of  constituting  the  right 
ford,  might  be  desired  In  order  to  recover  ths  mu-duty  or 
round- annuel,  and  I  know  no  principle  of  law  which  renders 
Ik  incompetent  or  illegal 

••  All  that  can  be  required  In  such  a  case  is,  that  it  should 


be  plainly  and  explicitly  stipulated  beforehand,  that  the  gran- 
tor of  the  right  was  not  resting  satisfied  with  the  remedies  for 
payment  competent  under  this  grant  conveying  the  subject 
with  its  reddendo,  but  was  stipulating  for  a  further  and  en- 
larged obligation  to  be  come  under  by  the  grantee.  Now, 
taking  up  the  case  of  King's  College  u.  Lady  James  Hay,  (and 
in  the  other  case  it  is  in  this  respect  precisely  tbe  same),  the 
proprietors  apparently  having  occasion  to  know  that,  from  a 
competition  among  curtain  very  large  and  important  manu- 
facturing establishments  in  the  vicinity  of  Aberdeen,  there 
was  likely  to  be  a  keen  contest  for  a  small  property  belonging 
to  them,  called  Bankhead,  resolved  to  expose  it  for  sale  in  Mav 
1818,  although  there  was  a  lease  current  upon  it  till  1826;  and 
they  proposed  to  set  it  up  at  a  yearly  feu  duty  of  JEIOO  and  60 
bolls  of  bear,  expecting,  no  doubt,  a  higher  duty  than  this,  one 
probably  considerably  beyond  the  agricultural  worth  of  the 
hinds.  1  do  not  recollect  that  it  is  anywhere  stated  what  was 
the  rent  paid  under  the  current  lease.  It  might  be  that  tho 
rivalry  and  competition  expected  would  cause  the  person  pre- 
ferred to  undertake  to  pay  a  feu-duty  far  beyond  the  value  of 
the  eubj  ect,  even  improved,  as  w  as  p  roj  a  cted ,  by  ad  ditional  build  - 
lugs  and  works.  How,  although  it  would  be  for  the  Interest 
of  the  acquirer  to  set  about  these  buildings  immediately,  it  is 
nevertheless  provided  by  the  articles  of  roup,  and  for  the  secu- 
rity of  the  seller,  that  the  person  preferred  shall,  within  four- 
teen days  after  the  roup,  '  grant  a  pertoaal  bond,  with  sufficient 
security  for  punctual  payment  of  the  yearly  money  and  victual 
feu-duty,  for  tbe  space  often  years  from  the  term  of  Whitsun- 
day last,  with  interest  and  penalty,'  during  which  period  of 
ten  years  it  was  expected  that  the  additional  buildings  would 
be  erected  ;  and  it  also  further  provided  thus  for  the  after 
period,  'and  which  personal  bond  shall  also  contain  an  obli- 
gation on  the  purchaser,  and  his  heirs  and  successors,  for  the 
regular  and  punctual  payment  of  the  said  yearly  feu-duty,  in 
all  hint  from  and  after  the  expiry  of  the  said  ten  yearn,  with 
interest  and  penalty  as  aforesaid.'  And  then  tbe  4th  article 
bears,  that  on  the  purchaser  granting  a  perianal  bond  ax  afore- 
said, the  sellers  are  to  give  him  a  charter  to  the  lands,  to  him- 
self, his  heirs  and  assignees,  '  but  always  under  the  burden  of 
tbe  yearly  fen-duty  before  mentioned,  and  these  provisions 
and  declarations.'  Then  follows  the  usual  Irritancy  ob  dm 
toluliMn  eaaontm  common  to  a  superior— and  what  was  unneces- 
sary, that  they  should  have  power  to  poind  the  lands;  and 
farther,  that  every  heir  or  singular  successor  shall  be  obliged, 
within  six  months,  to  take  a  charter  from  the  College  as  supe- 
riors, and  grant  a  ptnonal  obligation,  if  required,  for  payment 
of  tbe  feu-duty  ;  and  further,  the  feu-duty  is  to  be  iu  full  of  all 
casualties  of  superiority. 

"  Now,  I  should  like  to  know  what  occasion  there  was  for 
stipulating  the  very  unusual  course,  that  the  first  deed  to  be 

Einted  in  constituting  the  relation  of  superior  and  vassal 
tween  the  parties  was  to  be  a  personal  obligation  by  the 
Intended  vassal,  if  this  was  no  more  than  would  arise  when  the 
feu-charter  was  granted  by  the  superior,  and  how  unnecessary 
and  improbable  such  a  proceeding  would  have  been ;  and  I 
should  further  like  to  know,  if  it  was  wished  to  stipulate  for 
the  additional  security  of  the  purchaser,  tbe  first  acquirer  and 
hie  representatives,  over  and  above  the  ordinary  security  ob- 
tained from  the  laud  and  from  the  possessor  of  it,  what  stipula- 
tion could  have  been  made  which  would  have  been  more 
distinctly  expressive  of  the  object  in  view,  or  better  adapted 
for  the  attainment  of  it.  No  words,  it  seems  to  me,  could  be 
used  tomake  the  intention  of  the  sellers  more  plain  and  explicit. 
Tbe  first  acquirer  of  the  subject  was  to  grant  a  personal  bond, 
with  the  specified  obligation,  prior  to  and  independent  alto- 
gether of  the  right  under  the  feu-chatter,  I  can  see  nothing 
unreasonable  In  this;  and  unless  it  can  be  said  that  it  Is 
illegal  to  enforce  such  an  obligation,  that  the  party  agreeing 
to  it,  and  making  the  purchase,  thus  defeating  his  competitor, 
and  entering  into  an  obligation  to  bind  himself  and  his  repre- 
sentatives, by  a  personal  bond,  to  pay  in  all  time  coming,  is 
entitled  to  get  free  of  it  on  the  ground  of  illegality,  I  can  find 
nothing  against  enforcing  the  obligation.  But  assuredly  Illegal 
it  is  not. 

"  Nor  Is  it  merely  because  it  is  in  a  separate  bond,  and  not 
embodied  in  the  feu-charter,  (hat  1  hold  it  to  have  a  different 
effect  from  that  which  was  contained  in  the  two  former  cases; 
but  that  while  the  personal  obligation  against  the  fenar  and 
his  heirs,  as  intromitters  with  the  rents,  existed  while  they 
were  so,  both  under  tbe  feu-charter  and  tbe  fen-contract,  tbe 
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superior  was  tint  Rotisfied  with  thin,  but  stipulated  for  this 
further  security  In  a  separate  and  independent  deed,  to  be  first 
grtthtcd.  and  expressed  in  different  words,  and  with  a  perfectly 
different  meaning  and  intention.  This  deed  was  to  be  com- 
plete in  Itaelf  for  carrying  out  its  purpose,  that  no  mistake 
might  occur,  by  supposing  it  was  only  a  repetition  of,  and  an 
obligation  to  the  same  effect,  and  no  otherwise,  as  In  those 
deeds  which  constituted  the  right  in  those  other  cases  so  often 
referred  to. 

"  I  can  see  no  principle  to  warrant  the  same  construction 
being  put  on  the  words  of  obligation  in  the  personal  bond,  as 
lav  put*  on  the  terms,  '  heirs,  executors  and  successors,'  whin 
occurring  In  the  personal  obligation  In  a  fen-charter.  The 
reason  for  the  Interpretation  the;  that  ivcvivr.  totally  fails  in 
the  case  of  a  personal  Independent  bond  ;  and  the  having 
stipulated  for,  and  obtained  a  personal  bond  distinct  from  the 
feu-charter,  containing  an  obligation,  worded  as  that  is  in  the 
bond  In  question,  affords  the  strongest  ground  for  holding,  that 
It  was  done,  not  in  order  to  get  a  separate  personal  obligation, 
of  the  fame  limited  meaning  and  effect  as  that  in  a  feu-char- 
ter, but  a  personal  obligation  binding  upon  the  heirs  and 
representatives  of  the  granter,  Independent  of  be  or  they  con- 
tinuing to  be  the  vassals  in  the  feu-right. — and  which  is  the 
extent  of  the  obligation,  according  to  the  known  and  fixed 
meaning  of  the  words  used  in  tlie  deed  stipulated  to  be  granted, 
vis.  a  perianal  bond.  And  here  I  may  remark,  that  the  obliga- 
tion itself  is  in  truth,  under  ordinary  circumstances,  by  no 
means  of  so  serious  a  nature  as  has  been  represented,  or  indeed 
as  at  first  Bight  it  might  appear  to  be.  It  is  only  from  the 
peculiar  circumstances  of  this  case, — the  unusually  large  addi- 
tion to  the  unset  price,  and  that  the  price  "as  to  be  in  the 
form  of  an  annual  prestation  or  feu-duty,  instead  of  a  capital 
mm  paid  down,— that  any  great  hardship  appears  to  be  im- 
posed upon  the  first  vnmal ;  but  then  these  are  the  very  cir- 
cumstances which  must  have  Influenced  the  imposition  of 
the  condition,  in  addition  to  the  remedy  under  the  deed 
itself,  and  which  continues  the  interest  of  the  superiors  to 
insist  In  maintaining  the  further  security  of  the  original 
debtor,  and  his  representatives,  over  and  above  the  primary 
obligation  of  the  lands  themselves.  In  the  ordinary  case, 
there  is  sufficient  yearly  value  in  the  subject  itself  to  pay 
the  ground  duty ;  and  if  it  be  intended  for  a  manufactory 
or  other  mercantile  speculation,  on  which  a  great  expend!, 
tare  is  to  be  laid  out  In  buildings  and  machinery,  an  obli- 
gation to  make  these  meliorations  is  inserted,  and  some- 
times with  sufficient  security,  within  an  early  and  limited 
period,  as  in  the  present  tnstaDM  for  ten  yean.  If  the  spe- 
culation prove  successful,  the  land  itself,  and  the  buildings 
on  it,  will  always  produce  more  than  the  feu-duty,  and  save 
the  necessity  of  falling  hock  upon  the  representatives  of  the 
original  feuar,  if  be  or  they  baye  parted  with  the  lands ;  and 
if,  after  all,  there  should  be  any  claim  upon  them,  they  will 
always  have  relief  by  obtaining  an  assignation  to  this  drbiium 
fundi.  It  is  true  the  amount  of  feu-duty  lieyond  the  upset 
price  Is  very  large ;  but,  Mr.  Forbes  must  have  thought  the 
subject  worth  what  be  undertook  to  pay,  and  to  pay  by  a 
separate  independent  obligation  ;  and  he  granted  such  obliga- 
tion accordingly,  to  pay  the  feu-duty  specified  at  Martinmas 
and  Whitsunday  thereafter, '  and  so  to  continue  in  payment 
at  the  terms  above  mentioned,  in  all  time  thereafter,'  with  a 
cautioner  for  the  first  ten  years,  as  stipulated,  and  which  wot 
exacted,  notwithstanding  the  wealth  of  the  fenar.  Of  this  he 
never  attempted  to  get  rid.  The  speculation  may  have  failed— 
the  projected  scheme  which  must  have  been  expected  to  pro- 
duos  such  an  accession  to  the  agricultural  value  of  the  subject 
may  have  proved  abortive — hut  Mr.  Forbes  did  not  conceive 
this  would  limit  his  obligation— at  least  there  Is  no  indication 
that  he  ever  thought  so. 

",I  by  no  means  say  that  this  personal  bond  is  the  primary 
obligation  upon  the  fenar,  and  that  the  constitution  of  the 
ground  annual  or  feu-duty  is.only  accessory  to  it,  and  a  secu- 
rity to  the  obligant  for  fulfilment  of  his  personal  obligation. 
I  cannot  look  upon  such  a  right  as  this,  connected  as  it  Is  with 
land,  In  this  light  at  all,  as  is  the  case  in  some  forms  of  the 
right  of  annual  rent;  for  this  view  is  altogether  alien  to  every 
notion  of  a  feu-duty  leviable  out  of  the  land,  which  is  always 
primarily  to  be  recovered,  like  every  other  dtbiium  fundi,  by  a 
poinding  of  the  ground.  But  while  I  maintain  that  the  fen- 
charter  constituting  the  ground -annual  or  feu-duty  la  not  a 
mars  accessory  to  the  personal  obligation,  I  do  not  admit  that 


the  separate  independent  personal  bond  binding  the  oiiginal 
fouar,  his  heir*,  executors  and  successors,  Is  nothing  more  than 
an  accessory  to  the  feu-charter,  and  to  be  read  a*  a  part  of  it, 
or  as  if  Imported  into  it.  so  that  the  personal  obligation  tout 
fall  with  the  alienation  of  the  subject.  To  read  it  as  if  it  wen 
pait  of  the  fen-charter,  would  be  an  absolute  contradiction  to 
the  whole  nature  of  the  transaction.  Why  was  it  stipulated 
that  there  should  be  a  ■para's  personal  bond  in  addition  to 
the  personal  obligation  in  tbe  charter,  if  the  obligations  in  tin 
bond,  in  determining  its  legal  effect,  were  to  be  read  as  if  im- 
ported into  the  charter  f  On  the  contrary,  it  is  obvious  thil 
a  personal  bond  was  required  to  be  granted  In  Ihefrit  instance, 
distinct  and  separate  from  tbe  feu-charter,  just  that  it  might 
stand  and  receive  effect  as  a  separate  deed  of  a  precise  lepj 
character  and  operation ;  and  it  was  just  because  it  was  Dot 
to  be  a  mere  accessory  to  the  feu-charter,  that  this  addition*] 
personal  obligation  was  stipulated  fur,  by  which  a  further  ails' 
separate  obligation  is  imposed  npon  the  original  feuar;  for 
whereas  the  first  feuar  would  be  no  longer  bound  than  shils 
he  remained  vassal  and  possessor  of  the  property,  this  exten- 
sion of  hie  obligation  to  pay  in  all  time  thereafter,  even  after 
he  bod  transferred  ths  lands  to  no  other  vassal,  was  stipulsue 
for  in  as  apt  terms  an  law  could  devise.  Being  so,  I  can  ate 
Do  ground  for  holding,  that  to  entitle  It  to  receive  eflect,il 
ought  to  have  borne  that  it  was  to  continue  In  force  saint 
the  grantor  and  hi*  representatives,  even  if  he  or  they  sJhsa- 
ted  the  feu.  And  further,  I  see  no  ground  tor  saying  teats 
liability  under  the  obligation  cannot  continue  after  dlrnti- 
tore  of  the  fou-riglit,  unless  the  bond  had  borne  that  it  su 
to  be  without  prejudice  to  the  real  right  under  the  feu  charter 
afterwards  to  be  granted.  Tbe  two  rights  were  distinct 
though  to  be  co-existent.  Under  the  feu-charter,  a  right  » 
given  to  recover  from  the  first  feuar  so  long  as  he  is  in  \nmn- 
oion ;  and  tbeie  may  be  some  advantage,  no  doubt,  in  bsrint 
this  obligation  confirmed  under  bis  own  hand,  by  a  separate 
deed.  But  this  is  not  all  that  it  does  ;  for,  looking  at  tbe  toed, 
as  I  think  we  are  bound  to  do,  as  separated  and  stipulated  far. 
and  given  as  an  additional  right  superadded  to  tbe  other,  m 
must  see  it  goes  much  beyond  the  other,  and  expresses  a  di<- 
tinct  obligation,  which  is  binding  in  all  time  thereafter,  sod 
taken  by  the  Seller  on  this  very  account  1  cannot  hold  that 
it  was  necessary  to  exptess  that  it  w*a  to  be  aver  and  ibovr, 
or  without  prejudice  to  the  right  under  toe  feu-charter;  for 
the  very  act  of  stipulating  for  it  prior  to  the  granting  tbe  char- 
ter, and  with  the  futthcr  obligation  in  the  one  from  thai  is 
the  other,  speaks  for  itself,  and  shews  that  the  one  is  not  de- 
pendent on  the  other,  but,  on  the  contrary,  that  the  personal 
bond  to  to  have  its  usual  effect, — unless  it  bad  specially  bontc 
that  it  was  only  in  corroboration  of  the  other,  and  to  sntsut 
no  longer  than  while  the  granter  or  his  representatives  vert 
owners  of  the  subject,  responsible  as  tbe  vasonto  in  the  busk 
and  liable  under  the  original  feu-right  Buch  a  limitation 
would  have  been  necessary,  I  think,  to  restrict  the  verreiprea 
and  formal  terms  in  which  the  obligation  in  the  bond  a  con- 
ceived. The  advantage*  of  the  separate  bond,  as  auxiliary  is 
the  obligation  on  the  vassal  to  pay,  If  to  be  applied  only  sgsiut 
htm,  are  far  too  fow  to  have  probably  in  this  instance  called 
for  a  separate  bona. 

"  I  think  the  clause,  that  every  heir  or  singulnr  successor  n 
within  six  months  '  to  grant  a  personal  obligation,  if  requind. 
for  payment  of  the  fen-duty,  and  that  without  prejudice  of  thi 
real  right  competent  to  the  superior  in  virtue  of  the  charlet,' 
docs  not  affect  the  claim  against  tbe  original  feuar,  and  bii 
heirs  undtr  hit  bond ;  but  it  may  be  important  in  the  interre- 
lation of  It— tor  It  is,  it  will  be  observed,  to  be  drawn  in  diffe- 
rent terms  from  the  other ;  it  docs  not  bind  them  in  all  mst 
thereafter ;  it  appears  to  apply  only  to  each  during  hi*  pos- 
session under  the  feu-right ;  and  it  might  therefore  bethongbl 
proper  to  stipulate  that  it  was  to  be  without  prejudice  to  ths 
real  right  competent  to  the  superior — a  clause,  however,  whir* 
itwasnot  necewary  to  insert  in  the  case  of  the  bond  by  the  1"! 
acquirer,  which  was  to  be  granted  first,  and  in  dependent  a*  ths 
feu- right  to  be  afterwards  entered  into,  "Moreover,  this  m»> 
give  additional  security  to  the  feuar  and  his  reprssentstiret 
against  being  troubled  with  any  demand  until  after  the  mi 
security  of  the  land,  and  the  personal  security  of  the  iinwdwfc* 
possessor,  shall  have  been  resorted  to  and  found  liisiiffiiiwl  or 
at  all  events,  would  give  ready  access  to  them  by  aasiaatMi 
of  the  landlord's  right,  if  tbe  continuing  obligation  of  in* ori- 
ginal fenar  was  operated  upon  ; — thus  shewing,  that  the  horses 
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wtrald  in  effect  be  much  less  onerous  than  wai  represented  to 
us.  and  be  always  borne  by  the  vaeaal  at  the  time  In  occupa- 
tion of  the  subject 

"  But  there  is  a  farther  obligation  In  this  bond  to  be  attended 
to.  thns  still  more  chewing  that  it  is  not  a  mere  accessory  to 
the  obligations  of  tbe  Teal  right,  and  dependent  on  It,— and 
it  it  this.— Mr.  Forbes  binds  himself,  his  twin,  executors  and 
■sensors,  to  pay  the  stipulated  feu-duty  'in  all  time  there- 
after;' and  the  bond  then  proceeds  thus  :— '  And  for  and  with 
the  ssid  James  Forbes,  as  principal,  I  the  said  Duncan  David- 
am,  as  cautioner,  bind  and  oblige  myself,  my  helm,  executors 
ud  successors,  for  the  true  and  punctual  payment  of  the  said 
yesriy  feu-duty,  money  and  victual,  during  the  space  of  ten 
jesn  from  the  term  of  Whitsunday  last'  Now,  it  seems  to 
me  very  plain,  that  Mr.  Forbes,  by  his  signature  to  this  bond, 
cxpiessly  bound  himself,  along  with  hie  cautioner,  for  the  full 
period  often  years;  and  that  be  knew  he  could  not  free  him- 
idf  from  soch  obligation  by  substituting  another  ftsusr  in  the 
fen  right—  certainly  never  thought  he  could  do  so,  at  least  did 
not  propose  to  do  so.  And  if  this  be  bo,  upon  what  plea  can 
he  or  his  representatives  expect  to  get  rid  of  the  further  obli- 
gation in  the  personal  bond,  after  the  expiration  of  the  ten 
jtanf  Be  and  they  are  af)  much  bound  for  tbe  remaining 
jam  of  this  express  obligation,  as  for  the  first  ten  years  ;  and 
except  on  the  ground  of  illegality,  for  which  I  can  see  no  pre- 
tence, they  cannot  escape  the  obligation  so  expressly  imposed 
or  the  separate  and  independent  bond.  Upon  no  ground  that 
I  can  see,  can  effect  be  denied  to  it,  when  It  comce  to  be  necus- 
suy  to  enforce  it. 

"In  tfaort,  I  can  discover  no  legal  ground  on  which  tbe 
termi  of  thia  bond  can  be  restricted  to  imply  that  it  is  tcrmin- 
able  with  tbe  interest  which  tbe  granter  and  his  representatives 
msy  have  in  tbe  lands ;  so  that  if  he  or  they  transfer  their 
right  to  another — which,  if  done  bona  fide,  the  superior  cannot 
object  to— they  must  still  remain  contingently  bound,  but  with 
tin  relief  competent  to  them,  which  in  the  otdinaty  case  will 
mske  tbe  burden  light  indeed. 

Lard  Colonsay  : 

"In  forming  my  opinion  on  this  case,  I  have  considered  It 
•part  from  this  case  of  Brown's  Trustees  ■■  Webster,  on  which 
*e  are  also  consulted.  Notwithstanding  the  similarity  of  the 
two  caws,  there  are  point*  of  difference  between  tliero,  which, 
■bether  sufficient  or  not  to  influence  the  result,  render  it  coo- 
'mieM  to  deal  with  them  separately.  I  shall,  in  tbe  first  place, 
confine  my  observations  and  opinion  to  the  case  of  the  King's 
College  of  Aberdeen  e.  Lady  Jauies  Hay,  to  which  the  argu- 
ment from  tbe  bar  was  chiefly  directed. 

"The  object  of  the  action  is  to  ascertain  the  legal  effect  of 
the  person il  bond  or  obligation,  of  date  1 9th  August  1S18, 
vhich  was  granted  by  Mr.  Forbes,  the  original  purchaser  of  the 
"abject*,  as  principal,  and  by  Mr.  Davidson  as  cautioner  ;  and, 
in  particular,  to  ascertain  whether,  by  force  of  that  instrument, 
the  general  representatives  of  Mr.  Forbes  continue  bound  to 
P>T  to  the  pursuers  the  sums  of  fou-duty  therein  mentioned, 
nottiihitanding  that  the  subject  of  the  fen  may  have  been  con- 
7*7*1  to  an  onerous  bona  fids  acquirer,  who  may  be  willing  to 
faome  the  vassal  of  tbe  pursuers ;  or  whether,  by  an  applica- 
nt of  the  principle  recognised  In  the  cases  of  I'etldle  v.  Soot's 
Trailers,  and  of  Small  v.  Miller,  the  character  and  effect  of  the 
■nurursent  in  question  may  not  be  so  qualified  as  to  exclude 
the  remit  contended  for  by  the  pursuers?  That  it  was  within 
Jhepewer  and  legal  competence  of  Mr.  Forte*,  by  a  personal 
head,  to  impose  on  his  general  representatives  a  perpetual 
«ngstiMi  to  pay  the  feu-daty  referred  to,  is  not  disputed.  Tbe 
question  is,  whether  he  bis  actually  done  so  by  the  instrument 
new  Bauer  consideration. 

"  If  tbe  instrument  be  taken  by  itself,  and  viewed  a*  a  sepa- 
nte  substantive  personal  bond  or  obligation,  1  think  that  it 
enouna*  every  requisite,  and  possesses  every  characteristic  of 
■nth  an  Instrument,  and  that,  according  to  the  rules  of  con 
faction  applicable  to  that  well-known  close  of  instruments,  it 
™U,U so  viewed,  import  a  perpetual  personal  obligation  on 
•*■*■  Verbs*  and  his  general  representatives  to  pay  the  sum* 
"*  »*<lMy  there  specified.  Its  structure  and  its  phraseology 
■"■■MMbb  accordance  with  tbe  rules  and  language  applicable 
y  *»  sswsthotion  of  such  an  obligation.  The  obligation  uu- 
r"*j5£^  BssBUuiTely  the  annual  payment  of  certain  sums  of 
***WMtuf  the  rooet  simple  and  familiar  of  all  personal  obll- 
WnssaV-  OirllMt  doe*  not  prescribe  any  limit  to  the  duration 
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of  such  an  obligation,  different  from  that  which  the  parties 
choose  to  fix — it  may  be  perpetual,  or,  in  the  language  of  this 
instrument,  'in  all  time  thereafter.'     Obligations  for  annual 

Eayments  in  perpetuity  are  not  common,  and  are  not  to  he 
ghtly  presumed;  but  they  are  not  forbidden,  or  contrary  to  law, 
or  contrary  to  legal  principle,  or  unprecedented.  Indeed,  in 
the  case  of  Small  u.  Miller,  the  view  taken  of  the  obligation  of 
tbe  cautioners  might  have  rendered  it  practically  a  perpetual 
personal  obligation  on  tbem  and  their  general  representative*, 
and  it  would  be  easy  to  put  cases  in  which  transaction*  might 
very  reasonably,  with  reference  to  tbe  interest*  of  holh  parties, 
take  that  form.  When  a  continuing  personal  obligation  for  an 
annual  payment  i*  undertaken  by  a  party  intending  to  bind 
himself  and  hi*  general  representatives,  the  usual  and  appro- 
priate language  for  constituting  such  an  obligation  is  that  em- 
ployed in  this  instrument,  viz. — 'I  do  hereby  bind  aqd  oblige 
myself,  my  heirs,  executors  and  meaner*,  duly  and  regularly  to 
make  payment,'  &c.  If  the  obligation  is  intended  to  be  per- 
petual, tliat  condition  is  aptly  expressed  by  tbe  words, '  in  all 
time  thereafter.'  In  short,  I  do  not  see,  on  the  face,nf  this  in- 
strument (if  it  were  to  be  construed  by  itself,  uncontrolled  by 
d re um stances  to  be  afterwards  adverted  to),  anything  to  re- 
strain the  generality,  or  limit  the  endurance  or  effect  of  it  as  a 
perpetual  obligation  on  James  Forbea,  his  heirs  and  general 
representatives,  embodied  in  the  moat  appropriate  form  of 
instrument,  and  conceived  in  tbe  most  appropriate  terms  for 
constituting  such  an  obligation.  If  such  an  obligation  bad  been 
intended,  I  apprehend  that  this  is  just  tbe  form  of  instrument 
that  would  have  been  adopted,  and  that  these  are  just  the  terms 
in  which  it  would  have  been  expressed.  I  hold  it  to  be  clear 
in  principle,  that  it  would  not  have  been  necessary  to  add  to 
the  broad  terms  in  which  the  obligation  is  conceived,  anything 
explanatory  in  order  either  to  give  to  it  perpetuity,  or  to  impose 
it  on  the  general  representative*  of  Mr,  Forbea.  The  word*, 
'in  all  time  thereafter,'  sufficiently  express  the  perpetuity  of 
the  obligation ;  and  tbe  words,  '  my  heirs,  executors  and  suc- 
cessor*,' in  a  bond  containing  a  personal  obligation  for  an  an- 
nual payment  of  money,  and  no  other  obligation,  clearly  enough 
designate  the  general  representatives  of  the  granter  as  the  par- 
ties on  whom  the  obligation  is  imposed.  Sucti,  I  apprehend, 
would  bare  been,  and  must  be,  the  legal  construction  and  effect 
nf  tbis  instrument,  if  not  restrained  by  some  quality  impressed 
npon  it,  or  some  limitation  imported  into  it  effectually  by  re- 
ference, 

"It  does  make  reference  to  the  article*  of  roup  under  which 
tbe  lands  were  sold.  It  set*  forth,  that  on  a  certain  day  the 
lands  of  Bankheod  were  exposed  to  sole  and  purchased,  and 
that  the  article*  of  roup  contained  a  certain  stipulation.  It 
then  recite*  tbe  3d  stipulation  of  the  articles  of  the  roup,  and 
it  bear*  that  the  instrument  is  granted  in  implement  of  that 
stipulation.  The  operative  part  of  the  instrument  appear*  to 
be  In  unison  with  the  stipulation  referred  to,  and  neither  to  go 
beyond  tior  to  fall  snort  of  it.  The  stipulation  was  to  the  effect, 
that  within  fourteen  day*  the  purchaser  should  'grant  a  per- 
sonal bond,'  with  sufficient  security,  for  the  regular  payment  of 
tbe  feu-duty  fur  ten  years ;  '  and  which  personal  bond  shall  also 
contain  an  obligation  on  the  purchaser,  and  his  heirs  and  suc- 
cessors, for  the  regular  and  punctual  payment  of  the  said  yearly 
feu-duty,  in  all  time  from  and  after,  the  expiry  of  the  said  ten 
years,  with  interest  and  penalty  as  aforesaid.'  That  stipulation 
formed  the  subject  of  a  distinct  article  by  itself  in  the  condi- 
tion* of  roup,  and  it  was  complete  and  precise  in  regard  to  both 
the  form  and  the  substance  of  the  obligation  for  which  it  stipu- 
lated. In  the  Jirit  place,  it  was  to  be  a  separate  deed — an  in- 
strument altogether  separate  from  the  title  to  the  lands,  which 
formed  the  subject  of  another  distinct  stipulation,  embodied  in 
tbe  4th  article  of  tbe  condition*  of  roup.  Stcondly,  The  sepa- 
rate instrument  wo*  to  be  a  personal  bond,  and  was  to  bind  the 
granter,  and  his  heirs  and  successors,  to  puy  the  stipulated  annual 
sum  therein  mentioned.  Thirdly,  The  obligation  on  them  wa* 
to  be  perpetual — they  were  to  be  bound  in  all  time  thereafter. 
Fourthly,  There  was  to  be  a  cautioner,  whose  obligation  wa*  to 
be  limited  to  ten  yean,  while  that  of  tbe  granter,  and  hi*  heirs 
and  successors,  wa*  to  continue  in  all  time  after  the  expiry  of 
■the  ten  year*.  Looking  to  that  stipulation,  and  having  regard 
to  all  it*  parts,  I  think  it  was  neither  more  nor  leas  than  a  sti- 
pulation that  the  purchaser  should  grant  such  a  deed  as  be  did 
subsequently  grant  I  do  not  think  that  the  terms  of  the  sti- 
pulation, or  the  fact  that  there  was  such  a  stipulation,  afford 
much  aid  in  deciding  on,  or  any  groiuida for  restricting  the  legal 

TOL,  XXIV.— No.  XXIII.. 


REPORTS  OF  OASES  DECIDED 


[Hank  11, 


eflfcc  t  of  the  eohaequent  iattromen  t  If  It  «u  Intended  that  an 
Instrument  should  be  granted  which  would  have  the  effect  of 
binding  the  purchaser  and  hi*  general  representatives  in  per- 
petuity,  some  stipulation  to  that  effect  in  the  ankles  of  roup 
rwat  not  only  proper,  bat  necessary ;  and  I  think  that  the  tenni 
in  which  (lis  atlpulatlon  in  question  wa»  expressed,  were  in  all 
respects  quite  suitable  for  that  purpose.  If  it  was  intended 
that  an  obligation  should  be  granted,  but  of  a  different  charac- 
ter, and  baring  a  different  effect,  the  stipulation  might,  and  I 
think  ought,  to  have  been  expressed  differently.  It  would  at  all 
events.  In  that  case,  have  bean  nothing  beyond  the  exercise  of 
ordinary  prudence  and  skill  to  have  taken  care  that  the  instru- 
ment was  ultimately  put  into  a  form,  and  expressed  in  terms 
appropriate  to  the  particular  and  limited  object  which  the  par- 
ties had  in  view,  instead  of  being  put  into  a  form  and  expressed 
in  terms  the  most  appropriate,  in  legal  practice,  for  the  accom- 
plishment of  a  different  object — and  not  to  have  trusted,  as  in 
that  view  of  the  case  they  mnst  be  asaumed  to  have  done,  to 
the  concomitant  circumstances  as  sufficient  to  control  and  alter 
the  legal  interpretation  and  effect  which,  but  for  those  circum- 
stances, would  have  been  due  to  the  form  and  language  of  the 
fostinment  But  although  the  purchaser  and  his  advisers  may 
have  tieen  imprudent  or  unskilful,  still,  if  there  are  concomitant 
ei  re n instances  which  can  be  competently  appealed  to,  and  are 
in  law  capable  of  controlling  the  interpretation  which  otherwise 
would  be  put  on  the  language  of  the  instrument,  and  the  effect 
which  otherwise  would  belong  to  it,  due  weight  must  be  given 
to  these  circumstances ;  and  if  there  is  no  solid  distinction  be- 
tween the  present  case  and  that  of  Peddie  v.  Boot's  Trustees— If 
ttie  separate  personal  bond  or  obligation  in  the  present  case 
stand*  substantially  in  pari  tarn  with  the  obligation  which  was 
there  embodied  In  the  feu-contract — the  principle  adopted  in 
'that  case,  and  afterwards  acted  on  in  the  case  of  Small  r. 
Miller,  must  materially  influence,  If  cot  absolutely  rule,  the 
decision  of  the  present  case  in  this  Court, 

"  What  were  the  leading  featurea  of  the  case  of  Peddle  v. 
Boot's  Trustees?  The  instrument  contained,  among  other 
thing*,  a  personal  obligation,  expressed  in  words  substantially 
the  same  a*  those  used  to  express  the  obligation  in  the  in- 
strument now  in  question.  In  that  case  it  was  a  complex 
deed.  It  was  a  disposition  of  lands  and  a  contract  of  ground. 
annual,  whereby,  in  consideration  of  the  purchaser  becoming 
boupd  to  pay  a  certain  annual,  sum,  the  lands  were  conveyed 
to  him — the  stipulated  annual  sum  was  declared  to  be  a  real 
burden  on  the  lands;  and  further,  the  purchaser  bound  and 
obliged  himself,  bis  heirs,  executors  and  successors,  to  pay  that 
sum  annually  in  all  time  thereafter.  It  was  contended  that 
this  last  clause,  being  a  personal  obligation  to  make  an  annual 
payment,  attached  to  the  general  representatives  of  the  pur- 


gation attached  to  the  purchaser'*  successors  in  the  land*  only, 
and  not  to  bit  general  representatives.  The  analogy  of  a  feu- 
contract  was  adopted,  and  It  was  held,  that  the  personal  obliga- 
tion to  pay  the  stipulated  annual  sum  was  an  obligation  acces- 
sory to  the  primary  obligation  In  the  previous  part  of  the  deed. 
It  was  regarded  aa  a  counterpart  of  the  right  to  possess  the 
land*,  which,  by  another  part  of  the  deed,  were  granted  under 
burden  of  that  annual  payment,  and  the  obligation  was  con- 
strued to  attach  to  the  successor*  in  the  lands,  whether  taking 
by  descent  or  by  acquisition  on  singular  title,  and  to  them  only. 
The  word  'eucceasors'  was  there  interpreted  to  mean  succes- 
sors In  the  lands,  by  whatever  title,  although  It  occurred  in  that 
Cof  the  deed  which,  for  the  benefit  of  the  seller  or  superior, 
uad  a  personal  obligation  to  pay  the  feu-duties.  The  lan- 
guage of  other  parts  of  the  deed  favoured  to  some  extent  that 
construction.  In  particular,  the  introductory  part  of  the  deed 
expressly  bore,  that  the  parties  who  were  to  get  the  subjects, 
were  the  parties  who  were  to  be  under  obligation  to  pay.  The 
words  were  these :— •  Whereat  tha  said  Andrew  Peddie  has 
agreed  to  sell  and  ditpona  the  subjects  after  described,  to  the 
said  James  Soot,  bis  heir*  and  atngnttt,  in  consideration  of  At 


it  to  the  lands  acquired  through  the  deed,  and 

a — ..  bT  tJie  (leej  to  pay  the  annual  eon- 

r  the  lands,  and  therein  declared  to  be 

co-relative,  and  that  all  the 

of  the  dead,  whethar  henefiU  i       " 
lee  who  tor 
a  relation  of  superior 


and  vassal,  which  was  held  to  be,  in  effect,  the  relation  ecsatV 
tutedby  that  deed.  That  interpretation  was  held  to  satisfy  and 
give  effect  to  all  the  clause*  and  words  of  the  deed. 

"  Such  were  the  leading  features  of  the  case  of  PtddU  v.  hWt 
Tnulea:  What  are  the  leading  features  of  resemblance  in  tbt 
present  case  t  This  obligation  also  bad  it*  origin  in  a  transac- 
tion of  purchase  of  lands  for  an  annual  payment.  Tlie  instru- 
ment is  one  of  two  deeds  by  which  that  transaction  was  ar- 
ranged and  carried  through, — the  annual  sum*  for  which  tbs 
obligation  1*  granted,  are  the  stipulated  lea  duties  of  toes* 
lands, — the  expression*  used  to  describe  the  parties  on  whoa 
the  obligation  la  imposed,  vis,.  '  heirs,  executors  and  tnccrs- 
sors,'  and  the  obligatory  words  generally,  are  the  same,  or  sub- 
stantially the  same,  at  those  that  were  used  in  the  clause  at 
personal  obligation  in  the  feu -contract  in  the  case  referred  Is. 
Of  none  of.  these  thing*  can  there  be  any  doubt,  tor  they  ill 
appear  on  the  face  of  the  instrument,  and  may  competently  b* 
appealed  to.  They  are  such  aa  must  of  necessity  exist  in  toy 
case  in  which  a  purchaser  binds,  or  attempt*  to  bind  himself 
and  his  personal  representatives,  for  payment  of  feu-duties. 
The  obligation  could  not  be  effectually  imposed  on  tbtm  in 

Krpetuity,  without  exhibiting  those  feature*.  The  question 
—whether  they  are  sufficient  in  law  to  qualify  this  panicalu 
instrument,  so  as  to  bring  the  case  within  the  principle  sad 
operation  of  the  decisions  referred  to?  It  humbly  appears  a 
me  that  they  are  not — that  there  are  solid  grounds  of  distinc- 
tion between  the  case* — and  that  there  are  good  reasons  tor 
holding  dial  the  present  case  doe*  not  come  within  the  principal 
of  the  decision  in  the  case  of  Ptddii  v.  Sool't  TrruUu.  The 
ground  of  distinction,  and  the  reasons  which  pre**  upon  my 
mind,  and  which  lead  me  to  the  conclusion  I  have  indicated, 
are  these:— 

"  1.  The  instrument  which  the  Court  wax  called  upon  to  coa- 
strucin  thecaseof  Ptdih*  i.  S»fi  Ifnatou  was  one  of  etotailj  > 
different  character  from  that  which  we  are  here  called  upon  iu 
construe.  It  belonged  to  a  different  dee*.  The  two  iiwuv 
ment*  are  not  only  different  in  form  and  structure,  but  tbaj 
are  different  in  tlieir  nature  and  effeat,  and  in  the  objects  and 
purposes  for  the  accomplishment  of  which  they  are  respective 
retorted  to  in  practice ;  and  they  are  different  in  regard  to  tat 
rule*  and  principles  of  construction  applicable  to  tnesn. 

"  In  the  case  at  l'tdau  v.  Serf i  Trvitea,  the  complex  inatra- 
ment which  I  have  already  described  was  regarded  aa  of  lb* 
nature  of  a  feu-contract,  and  was  dealt  with  on  that  analogj, 
and  as  constituting,  in  effect,  the  relation  of  superior  and  vassal 
in  the  lands.  It  contained  embodied  in  it  the  conveyance  of 
the  lands,  and  also  the  whole  condition*  upon  which  the  land* 
were  given  and  taken,  and  which,  aa  well  a*  the  inetirosent 
wherein  they  were  embodied,  were  to  run  along  with  the  lands 
in  all  time,  whoever  might  be  (he  possessor.  Its  professed  ob- 
ject and  legitimate  purpose  waa  to  tattle  in  perpetuity,  aa* 
unite  indissolubly,  in  one  instrument,  the  mutual  rights,  inte- 
rest*, and  onllgetioos  of  tha  superior  and  vassal,— the  party 
disponing  the  land*,  and  the  parties,  whoever  they  might  ha, 
who  ibould  at  any  future  period  acquire  light  to  them.  To* 
whole  component  clause*  of  such  a  deed  must  be  read  and  con- 
strued with  reference  to  each  otben,  and  with  reference  to  tea 
leading  provisions  and  declared  object*  and  purpoee*  of  tot 
deed  itself.  The  object  and  effect  of  introducing  into  that  daw 
of  deed*  a  personal  obligation  to  pay  the  fen-duty  or  grceutl- 
anuual,  It  well  brought  out  in  the  leading  opinion  of  the  Con- 
sulted Judges  in  the  case  referred  to.  It  is  thero  made  plain, 
that  the  clause  of  personal  obligation  In  inch  a  deed,  i*  cnetetj 
accessory  to  tha  primary  obligation,  which,  by  the  toon*)  deed,  J* 
imposed  upon  the  lando,  and  that  the  object  of  It  it  to  araUtait 
'  of  the  feu-duty  or  ground-annual  from 


sorof  the  lands  fur  the  time,  whether  ha  bo  an  hear 

lar  successor.    If  the  deed  had  not  contained  tin.  .__ 

clause,  whereby  the  ground-annual  was  made  a  rati  burden  en 

the  land*,  It  wfll  •oaiwdy  be  maintained  that  the  sense  dsKwaoa 

would  have  been  pronounced  in  regard  W  the  cUoseof  paraonal 

obligation. 

"In  the  present  case,  the  Court  i*  not  called  upon  to  ennatrae 
and  give  enact  to  one  clause,  among  many,  in  an  inttr— rat 
Intended  to  flx  the  mutual  right*  and  ohligation*  of  conUaulilH 
parties,  in  reference  to  the  tenon  of  Undo  thereby  conveywd  i— 
nor  1*  it  called  upon  to  cocstrao  and  give  effect  to  an  Miiaissnry 
obligation  In  a  dead  containing  Other  and  primary  otltptrHiiiii. 
the  Import  and  teopa  of  which  an  flood  by  tea  deed.  It!***! 
called  upon  to  ccnatree  and  girt  e*Vol  to  a  dead  MasjtW  tp 


1852] 


IN  THE  OOUST  OF  SESSION   Ac, 


xmitlHM.  or  capable  of  conetltutlng,  between  the  parties,  tho 
relitloa  of  superior  and  vassal,  or  the  relation  of  teller  and 
pnrcBaser.  On  the  contrary,  it  U  called  upon  to  construe  and 
jiie  effect  to  a  unilateral  instrument,  containing  no  mutual 
rripulationt,  fixing  no  right*,  and  imposing  no  obligation!!  ai  to 
land — possesaing  no  character  but  that  of  a  personal  bond — 
xmnfitunng  do  relation  but  (hat  of  debtor  anil  creditor — and 
Imited  to  an  obligation  for  the  payment  annually  of  a  certain 
mm  of  money,  described  M  the  fen-duty  payable  for  certain 
indj.  That  la  the  primary  and  only  obligation— the  soleobjcut 
mil  purpose  of  the  instrument.  It  la  not  a  clauie  in  the  pur. 
-huer'i  litis  to  the  lands,  but  It  a  separate  and  complete  deed 
n  Itself.  It  is  not  a  member  or  component  part  of  the  pur. 
toner's  title,  which  may  in  many  case*  be  eompoeed  of  various 
rrits— complex  or  simple,  united  or  separate,  according  to  the 
ircnmstinees  of  the  case,  or  the  oaago  of  conveyancers,  but  being 
ill  of  them  writs  in  favour  of  the  purchaser,  and  having,  each 
rod  ail  of  them,  for  their  object,  to  complete  and  confirm  the 
i onto user's  right  in  the  land*.  Bat  this  instrument,  which  wee 
Tented  not  to,  tint  by  the  purchaser,  form*  no  part  or  parcel 
«*  the  title  to  the  lands,  nor  is  it  incorporated  in  the  title.  It 
iss  been  advisedly  and  artistically  isolated,  lite  title  stands 
|nite  independent  of  it,  on  other  deeds,  which  of  themselves 
ceupy  the  place,  and  fulfil  the  purposes,  of  the  fen-contract  In 
be  esse  of  Ptddit  t.  fioot't  Tnaun. 

"  This  instrument,  then,  belongs  to  a  class  altogether  different 
torn,  and  dissimilar  to,  feu-contract*  or  real  rights  of  any  kind. 
t  belongs  to  iIm  class  of  personal  bonds,  the  nature,  object,  and 
'hols  purpose  of  which  la  to  bind  the  grantor*  and  their  general 
(present  stives,  without  reference  to  their  ownership  of  lands  f 
nd  being  substantive  deeds  complete  in  themselves,  and  iu- 
mded  to  be  operative  by  themselves,  they  contain  within  tbem- 
slves  the  conditions  ami  limitations  of  the  obligation*  they  are 
Mended  to  Impose.  The  undertaking  to  grant,  and  the  granting 
fsuch  a  deed,  may  be  part  of  a  transaction  in  regard  10  the 
lie  ind  purchase  of  land,  in  the  same  way  a*  the  granting  of 
dj  other  personal  bond,  or  bill,  or  promissory- now,  that  might 
ave  been  stipulated  for  in  such  a  transaction;  bat  each  bond 
r  bill,  or  promissory- note,  must  nevertheless  be  read,  and  con- 
:rticl,  and  receive  effect,  according  to  the  rales  and  principle* 
pplicaMe  to  such  instruments,  not  according  to  the  rules  and 
rinciples  applicable  to  clause*  in  fen-con  tracts.  The  object  of 
M  personal  bond  may  be  to  make  more  sure  the  payment  of  a 
found- annual  or  fee-duty  for  which  the  Und*  were  not  thought 
i  afford  sufficient  security ;  but  that  willnotalterthecharacter 
'the  instrument  whereby  the  obligation  is  constituted,  or  take 
oat  of  (heel***  of  personal  bonds  to  which  it  belongs;  for  It 

conceded,  that  a  purchaser  may  competently,  legally,  and 
fctctuilly  bind  himself  and  hit  general  representatives  In  per- 


julty  for 
real  bar- 
n  the  laud* ;  and  it  cannot  be  disputed,  that  a  separate 
'raonsi  bond  or  obligation  would  be  the  proper  kind  oMnttru- 
ent  for  that  purpose,  and  that  the  words,  '  heirs,  executor* 
id  successor*,'  would  be  the  appropriate  word*  to  describe  the 
irtie*  on  whom  the  perpetual  obligation  would  be  Imposed. 
Is  almost  unnecessary  to  observe,  that  the  aame  words, — as, 
r  instance,  the  words '  beirt  and  successors,' — may,  and  in  many 
set  must,  bare  different  mewing!  and  application*,  according 
the  different  characters  of  the  iuBtrumouts  in  which  they  are 
ed.  The  widely  different — Imayalmost  say,  the  very  opposite 
urncters  of  a  feu-contract  and  of  a  personal  bond,  appear  to 
e  to  constitute  an  Important  distinction,  opening  the  way  and 
•ding  to  a  different  construction  and  effect  to  be  given  to  the 
tig'ljon,  especially  at  regards  the  class  of  tuccetsors  against 
loin  It  was  to  be  operative. 

"3.  The  fact  of  the  obligation  having  been  made  the  subject 
a  separate  deed,  and  that  deed  a  personal  bond,  not  only  sag- 
sts  the  construction  and  effect  to  be  given  to  It,  but  also  raises, 
ihink,  an  insuperable  obstacle  to  giving  to  ft  the  same  con- 
duction and  effect  a*  In  the  case  of  1'eddiv  v.  &wf  s  Truitta. 
that  case,  tho  clause  was  held  to  be  operative  against  all 
cession  in  tbe  lands,  whether  taking  by  descent  or  by  singular 
le.  The  word  '  successors'  thereby  received  an  interpretation 
rich  gave  to  It  perpetual  existence  and  effect,  and  therefore 
is  consistent  with  tbe  declared  perpetuity  of  the  obligation, 
d  thus  satisfied  toe  word*  and  the  express  provision*  of  tho 
ed.    n>lilll|lisaaataw>aa*saltan*iia»Bnfvai 


in  the  land*,  whether  taking;  by  descent  or  by  simjolar  title,  the 
declared  perpetuity  of  the  obligation  was  not  violated,  but,  on 
the  contrary,  was  preserved,  and  reneirod  full  effect :  Oan  tho 
instrument  now  in  question  receive  that  in  terpretationand  effect  f 
Can  the  word  'successors,' occurring  in  this  Instrument,  be  held 
to  apply  to  singular  successors  in  tho  lauds  ?  It  the  instrument 
capable  of  Imposing  any  obligation  on  inch  successor*  7  Cast 
It  be  made  operative  against  them,  or  could  it  have  been  10  in- 
tended ?  I  don't  think  that  has  been  maintained ;  and  it  conld 
not  well  be  maintained,  for  this  reason,  that  from  the  fact  of  its 
being  a  separate  deed,  and  from  the  nature  end  character  of  tho 
deed,  at  being  a  mere  personal  bond,  it  can  liaro  no  effect  or 
operation  whatever  against  singular  successors  in  the  land*. 
They  are  strangers  to  that  instrument,  and  cannot  be  brought 
under  It  If  that  be  so,  It  follows  that  tlie  obligation  constituted 
by  this  instrument  cannot  possibly  receive  the  same  Interprets,. 
tion  and  effect  that  was  given  to  the  obligation  constituted  by 
the  clause  contained  in  a  different  species  of  deed  in  the  case  of 
PtddU  v.  Soot's  Tmtftt.  To  put  upon  the  word  'successors,* 
as  occurring  in  this  instrument,  the  same  Interpretation  at  was 
put  upon  that  word  in  the  esse  referred  to,  would  be  to  make 
It  a  word  altogether  out  of  place  In  a  deed,  the  proper  province 
of  which  is  to  bind  general  representative*,  but  which  cannot 
bind  singular  successor*.  It  is  not  to  be  assumed,  that  when 
the  aeller  expressly  stipulated  for  a  particular  kind  of  deed,  via. 
a  personal  bond  by  which  the  purchaser,  sad  hit  heirs  and  suc- 
cessors, should  be  bound  in  perpetuity,  and  the  purchaser 
granted  a  personal  bond,  binding  himself,  bis  heirs,  executor* 
and  successors,  in  perpetuity,  the  class  of  successor*  referred  to 
in  the  stipulation,  and  in  the  bond,  was  precisely  the  cine*  of 
successor*  who  conld  not  possibly  be  hound  by  that  particular 
kind  of  inurnment,  aud  was  not  tbe  class  of  successor*  who 
could  be  bound  by  It.  That  cannot,  io  my  opinion,  he  a  sound) 
construction  of  the  stipulation  or  of  tbe  bond ;  and  I  do  not  think 
that  the  case  of  J**oest  v.  oW*  Tnatta  ncxaaniaa*  took  a  con- 
struction. 

"lam  aware  that  the  immediate  question  between  the  parties 
here  Is,  not  whether  singular  successors  would  be  bound,  but 
whether  the  general  representatives  would  be  free.  It  Is.  how. 
ever,  of  primary  importance  In  tbe  solution  of  that  question,  so 
ascertain  who  are,  and  who  are  not,  tbe  'successors'  upon 
whom  the  obligation,  whatever  may  be  Its  duration,  was,  or 
could  be,  effectually  imposed  by  the  Instrument  selected  for  the 
purpose.  The  duration  of  the  obligation  is  a  point  which  I 
shall  consider  immediately.  The  point  to  which  st  present  I 
with  to  direct  attention  is  this,  that  tbe  Instrument  in  question 
oan  have  uo  reference  to  singular  successors,  although,  probably, 
the  most  numerous  class  of  tnccessors  in  the  land* — that  11 
could  not  be,  tn  any  respect,  operative  against  them — that  they 
are  not  at  all  within  it*  compass  or  influence— consequently, 
while,  in  the  onto  of  Ptddia  v.  Soot'i  Tnultu,  the  Court  waa 
dealing  with  an  Inatrament  which  was  Intended  to  Impose,  and 
wa*  capable  of  Imposing,  the  personal  obligation  contained  in  It 
on  all  successors  in  the  lands,  by  whatever  right,  whether 
taking  by  descent  or  hy  singular  title,  here  the  Court  ha*  to 
deal  with  an  instrument  not  Intended  to  Impose  such  an  ob- 
ligation, and  incapable  of  doing  so.  The  obligations  in  the  two 
instruments,  therefore,  cannot  possibly  receive  either  the  tamo 
Interpretation  or  the  same  effect  That  appears  to  me  to  bo 
another  important  ground  of  distinction  between  the  two  case*, 

"  3.  Holding,  then,  that  to  impose  any  obligation  on  singular 
successors  In  the  laud*  was  no  part  of  the  object  or  purpose  of 
the  instrument — that  1*  wa*  not  .intended  to  be,  and  could  not 
be.  In  any  respect  operative  agairst  them— the  next  point  for 
consideration  is,  whether  the  fact  nf  the  tale  of  the  land*  affects 
the  right  of  the  creditor,  or  the  liability  of  the  debtor*  io  tho 
obligation  constituted  by  tbe  instrument-  in  question  :  and  If 
so.  In  wbat  respect  *  The  defenders  contend  that  It  has  tho 
effect  of  relieving  them  entirely.  That  effect,  however,  can  bo 
produced  only  in  one  of  two  ways;  either  by  shifting  the  bur- 
den of  the  obligation  to  the  shoulder*  of  some  other  party  within 
the  compass  and  Influence  of  the  instrument,  or  by  extinguish- 
ing altogether  tbe  obligation  constituted  by  tbe  instrument. 
That  the  tale  of  tlie  land*  doe*  not  shift  the  nubilities  consti- 
tuted by  this  Instrument  to  the  shoulders  of  singula*  successors. 


has  been  already  shewn — they  are  not  within  tbe'oi 

That  would  bsdlrsotli 


loyarei 

Influence  of  tlie  instrument    Doe*  tbe  (ale,  then,  extinguish  the 
obligation  altogether?    Doe*  tho  Instrument 
tive  to  an*  effect,  against  any  person,  the  it 
In  it  chooses  to  transfer  the  lands  r    ~ 
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contrary  to  the  express  termi  of  the  instrument,  which,  in 
word*  as  plain  and  clear  as  can  be  Died,  declare*  that  the  obli- 
gation it  imposts  ia  to  be  perpetual — ia  to  have  effect  in  ail  time 
thereafter  against  those  who,  in  the  language  of  this  and  of  all 
personal  bonda,  are  described  aa  'heirs,  executors  and  succes- 
aora,'  of  the  grantor.  Upon  this  point  the  matter  la  not  left  to 
construction  or  implication.  The  language  of  the  instrument 
ia  express  and  unambiguous.  In  the  case  of  Peddie  v.  Soot's 
Trustees,  the  duration  of  the  obligation  waa  in  like  manner 
declared  to  be  perpetual,  and  the  perpetuity  of  the  obligation 
waa  fully  recognised  by  the  Court.  It  ia  true  that  the  obliga- 
tion, was  not  field  to  be  operative  againat  the  general  repre- 
sentatives of  the  granter  after  the  land*  were  transferred  to  a 
singular  successor.  But,  then,  it  waa  held,  on  grounds  already 
noticed,  that  the  instrument  was  intended  to  impose,  and  was 
capable  of  imposing,  the  obligation  on  singular  successors  in 
all  time— that  it  waa  intended  to  transfer,  and  was  capable  of 
transferring,  the  burden  of  the  obligation  to  them.  In  giving 
that  interpretation  and  effect  to  the  obligation,  the  condition 
of  perpetuity  was  not  violated,  but,  on  the  contrary,  was  fully 
satisfied.  The  obligation  was  to  have  perpetual  effect  against 
oneormoreclaiscsof  successors.  Todeny  theeffect  of  perpetuity 
to  the  express  condition  of  perpetuity,  would  therefore  be  in 
opposition  to,  rather  than  in  accordance  with,  the  views  acted 
upon  in  the  case  of  Peddie  v.  Soot's  Trustees.  The  construction 
there  put  upon  the  instrument  was,  that  in  the  event  of  a  sale 
of  the  lands,  it  effected  a  transfer  of  the  obligation,  and  not 
an  absolute  extinction  of  it,  which  is  widely  different  from 
effecting,  not  a  transfer,  but  an  absolute  extinction.  To  hold 
that  the  obligation  constituted  by  the  instrument  in  this  case, 
would,  by  a  sale  of  lands,  be  transferred  so  as  to  become  opera- 
tive against  a  purchaser  of  the  lands,  a  stranger  to  the  instru- 
ment, would  be  to  give  an  effect  never  before  given  to  an  obli- 
gation for  payment  in  a  mere  personal  bond.  On  the  other 
hand,  to  hold  that  the  obligation  was  not  to  continue  in  all 
time,  but  only  until  the  lands  were  transferred — perhaps  next 
year,  or  next  week— would  be  to  do  unprecedented  violence  to 
the  express  terms  of  the  obligation ;  and  unless  one  or  other  of 
these  things  be  done,  the  defenders  cannot  be  liberated.  In 
dealing  with  the  instrument  which  waa  before  the  Court  in  the 
case  of  Peddie  ».  Soot's  Trustees,  it  was  not  necessary  to  do 
either  of  these  things.  I  am  not  prepared  to  do  either  of  them 
iu  tins  case.  I  am  not  prepared  to  hold,  that  the  obligation 
constituted  by  this  instrument  was  intended  to  be,  or  is  effec- 
tual against  singular  successors ;  and  I  am  not  prepared  to 
deny  effect  to  the  character  of  perpetuity  indelibly  impressed  on 
the  obligation  by  the  express  terms  of  the  instrument.  I  hold 
that  the  sale  of  the  lands  had  not  the  effect  of  either  trans- 
ferring or  extinguishing  the  obligation  constituted  by  the 
bond — and,  consequently,  that  it  ati  II  subsists  against  the  defen- 
ders, who  are  the  heirs,  executors  and  successors,  of  Mr.  Forbes, 
the  granter  of  that  obligation. 

u  4.  This  view  is  confirmed  by  a  careful  examination  of  that 
part  of  the  deed  which  has  more  immediate  reference  to  the 
period  during  which  the  cautioner  was  to  be  bound.  If,  during 
these  ten  years,  a  transfer  of  the  lands  to  a  singular  successor 
would  not  have  transferred  or  extinguished  the  liability  which 
Mr.  Forbes  hod  by  the  bond  come  under  for  himself  and  his  gene- 
ral representatives,  I  do  not  understand  how  a  transfer  of  the 
lands  could,  after  the  ten  years,  have  that  effect.  Nor  can  this 
view  of  the  case  be  escaped  from  or  disregarded,  merely  became 
the  ten  years  had  elapsed  before  the  present  question  arose,  for 
t  lie  lapse  of  time  could  not  alter  the  character  or  construction  of 
the  obligation.  Its  true  chnracter  must  have  been  impressed 
upon  it  at  the  outset,  and  must  continue.  In  regard  to  the 
import  and  true  reading  of  this  part  of  the  deed,  I  adopt,  and 
therefore  need  not  repeat,  the  Tiewa  expressed  by  the  Lord  Or- 
dinary and  the  Lord  Juatiee-Clerk.  I  ahall  merely  add,  that 
although,  in  the  cose  of  Small  v.  Miller,  there  was  the  incident 
of  a  cautioner,  no  point  of  the  kind  now  adverted  to  did  or  could 
there  arise.  It  is  not  the  mere  incident  of  a  cautioner,  but  the 
structure  and  effect  of  that  part  of  the  deed,  that  are  here  im- 
portant. In  these  respects  the  case  of  Small  v.  Miller  was 
rather  a  contrast  than  a  parallel  to  the  present. 

"  Having  stated  tbe  grounds  which  chiefly  weigh  with  me 
in  coming  to  the  conclusion  that  the  interlocutor  of  the  Lord 
Ordinary  should  be  affirmed,  I  shall  briefly  notice  some  of  the 
points  that  were  pressed  in  the  argument  for  the  defenders. 

"  lit.  It  was  contended,  that  aa  feu-duty  la  properly  a  burden 
on  lauds,  and  payable  out  of  the  lands,  any  personal  obligation 


to  pay  the  feu-duty  Is  to  be  presumed  to  have  been  intfw-i 
to  attach  to  the  possessors  of  the  landa  for  tbe  time,  am)  in 
to  parties  who  had  ceased  to  bare  any  interest  in  tbe  hue. 
and  that  this  presumption  mnst  hold  eren  although  the  pe 
sonal  obligation  may,  for  the  convenience  of  the  seller,  ian 
been  put  into  a  deed  separate  from  the  title  to  the  sands.  Ba 
however  reasonable  or  probable  it  may  appear  to  be  thai  p 
the  should  in  most  cases  transact  on  that  footing,  yet  Hit) 
conceded  that  there  is  nothing  to  hinder  them  from  tiuao 
Ing  on  a  different  footing,  any  such  presumption  orthecrti 
probabilities  must  yield  to  the  legal  force  of  the  docnoicts 
interchanged,  when  construed  according  to  the  rules  id 
principles  applicable  to  such  documents  ;  and  no  case  *u» 
ferred  to  in  which  effect  waa  denied  to  the  plain  terms  tf  □ 
unconditional  personal  bond  upon  theoretical  consider::  rs 
such  as  are  here  urged.  If  such  extrinsic  elements  were  tots 
at  all  admitted,  It  would  be  difficult  to  limit  the  inqunjtlu 
might  be  gone  into.  Many  considerations  might  induces  pen 
to  seek  to  acquire  a  small  piece  of  land  for  an  annual  fct-dat 
greatly  exceeding  its  agricultural  value,  while  at  tbe  as 
time  to  en  chance  its  annual  value  by  the  erection  of  buiMia 
on  it,  might  be  altogether  inconsistent  with  the  object  »tw 
rendered  the  acquisition  of  it  desirable.  To  prevent  lis  ;•* 
aibility  of  such  erections,  might  be  the  chief  motive  kiit 
acquisition.  In  such  a  case,  nothing  could  be  more  reamei& 
than  that  the  seller  should  stipulate  for,  and  the  parel*r 
sbould  grant,  a  personal  obligation  binding  himself  ssd  ii 
general  representatives,  absolutely  and  unconditionsllr  a 
payment  of  the  feu-duty. 

•'  2d,  It  was  remarked,  that  in  tbe  feu-charter  which  va 
stipulated  for  and  gran  ted,  there  is  contained  a  clause  'wbe-dt 
every  heir  and  singular  successor'  acquiring  right  to  the '»:» 
shall  be  obliged,  within  six  months,  to  enter  with  the  snpenx 
'and  to  grant  a  personal  obligation,  if  required,  for  pane:; 
of  tbe  said  feu-duties,  interest  and  penalty,  and  for  rthenu 
us  and  them  from  tbe  payment  of  tbe  proportion  of  tbe  harl^as 
after  mentioned.'  It  was  said  that  this  was  a  provira  ii 
compelling  each  heir  and  singular  successor  to  grant  s  \rd 
similar  to  the  present ;  from  which  it  was  inferred,  tint  ti 
granter  of  the  present  bond,  and  his  general  representsu-s 
were  intended  to  be  freed  as  soon  aa  snch  heir  or  singulir  ac- 
cessor should  enter  into  possession  of  the  lands.  It  appessK 
me  that  the  inference,  and  the  assumption  on  which  it  prwmi. 
are  both  unsound.  In  the  firtt  place,  the  charter  does  not  •> 
tbat  the  bond  to  be  granted  by  each,  heir  and  singular  sareau 
is  to  contain  a  clause  binding  his  heirs,  executors  and  rare* 
sore,  In  all  time  thereafter.  On  the  contrary,  It  would  sfpx 
to  be  expressly  limited  to  the  period  of  bis  own  indinchh 
incumbency.  Consequently  it  would  be,  in  structure  mi  '- 
effect,  a  very  different  kind  of  instrument  from  tbe  presrn 
In  the  second  place,  these  bonds  were  not  to  be  limited  Co  p" 
inent  of  the  amount  of  the  fen-duty,  but  were  also  to  oxus 
obligations  of  relief  in  regard  to  other  matters— arerr  maiiii 
characteristic  distinction.  Thirdly,  The  argumentof  ibet&z 
ders  on  this  point  implies  that  the  bond  now  in  qoestic"  *■ 
not  intended  to  be  in  any  case  operative  against  socctason  - 
the  lands,  whether  they  were  heirs  or  singular  successor*  -a 
legitimate  inference  from  which  would  be,  tbat  those  import 
parts  of  the  instrument  which  impose  the  obligations  an  t-  ' 
and  successors,  and  express  tbe  condition  of  perpetuity,  ar* 
eilber  have  no  meaning  at  all,  or  they  must  be  held  to  *f& 
to  beire  and  general  representatives,  without  reference  to  £•- 
possession  of  land. 

"  3d,  In  order  to  account  for  the  circumstance  of  tbe  sepoc 
personal  bond  in  question  having  been  granted,  it  was  orfcrr-: 
that  the  sellers  might  desire  to  have  the  personal  oblic-v  ' 
for  payment  of  the  feu-duties  by  the  possessor*  of  tbe  Is-* 
embodied  in  a  separate  instrument,  instead  of  being  inf."' 
rated  in  the  title,  in  order  tbat  they  might  themsrivta  ban  " ' 
custody  of  the  obligations — or  have  the  power  of  neeurdic;  • 
in  the  local  register — or  have  the  power  of  proceeding  rai" 
charge  rather  than  by  action.  These  reasons  eppeaur  to  «-■ ' 
be  remote  and  unsatisfactory.  In  point  of  fact,  there  is  «*' 
incorporated  in  the  title  a  clause  imposing  on  tbe  sr-.-f-w 
vassals  in  the  lands,  whether  heirs  or  assignees,  a  perv-- 
ohligatiou  for  payment  of  the  feu.  duties,  and  it  f»  sdw*r^ 
the  power  of  the  superior  to  compel  production  of  tbe  vim  ■ 
title.  Moreover,  there  is  also  incorporated  in  Untitle  a  dta> 
binding  each  successive  heir  and  singular  sneessur  to  fran  > 
personal  obligation  in  terms  which  bare  been  sItbsxit  £:■:—: 
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The  objects  sJlndad  towers  therefore  su  fficientlv  provided  for, 
iira-pectlve  of  the  instrument  now  in  question.  But  even  had 
it  been  otherwise,  the  reasons  assigned  would  not  at  all  account 
for  the  instrument  being  framed  in  leimi  which  expressly  im. 
pew  the  obligation  on  the  gran  ter's  heirs  and  successors  in  all 
lime  thereafter— and  that  is  the  essential  matter  in  the  present 
question. 

"W,Difficultieswere  started  in  reference  to  possible  questions 
of  relief.  It  was  asked,  bow  relief  could  be  operated  among 
(he  general  representati  ves  of  all  the  successive  heirs  and  sin. 
gulsr  successors  who  might  be  called  upon  under  the  clause  in 
the  charter  to  grant  personal  bonds  r  Iu  the  view  1  take  of 
the  boodi  described  in  the  charter,  no  such  questions  of  relief 
could  arise.  The  general  representatives  of  each  belr  and 
angular  successor  would  be  under  no  obligation  except  for  any 
imui  occurring  during  the  incumbency  of  such  heir  or  sin. 
phr  successor.  Even  if  it  were  possible  that,  under  certain 
omli  agencies,  questions  and  relations  difficult  of  explication 
(void  arite,  that  would  not  be  a  sufficient  reason  for  denying 
effect  tp  the  obligation  in  this  instrument,  while  DO  such  com- 
plication or  entanglement  bos  yet  arisen.  But  it  must  be  re- 
membered, that  the  present  question  relates  to  tbe  right  of  the 
creditor  to  enforce  the  obligation  against  the  representatives 
of  theoriginal  debtor,  who  deny  all  liability,  and  not  to  any 
rights  of  relief  competent  to  one  class  of  obligante  against 
Mother,  The  rights  of  the  creditor  cannot  be  utlected  by  any 
supposed  complexity  in  the  question*  of  relief  that  may  after. 
sards  arise  among  the  several  patties  or  classes  liable  to  him 
or  to  esch  other. 

"51*,  It  was  also  asked,  whether  the  creditors  In  the  bond 
oonld  retain,  and  enforce  it  as  a  separate  obligation  after  dis- 
puting of  the  superiority  of  the  lands,  if  they  should  find  it 
npedient  so  to  do  t  It  does  not  appear  to  me  that  any  diffi- 
culty of  that  kind  could  possibly  arise.  The  bond  bears  to  be  for 
payment  of  the  fen-duty  of  the  lands, — as  coon  as  the  fen-duty 
•  paid  to  the  superior,  tbe  obligation  ceases,  and  neither  he 
nonny  other  could  enforce  it  If  at  any  time  the  debtors  in 
•he  bond,  not  being  vassals  in  the  lauds,  were  compelled  to 
psj  the  feu. duty,  the;  would  be  entitled  to  an  assignation 
rani  the  superior  of  hia  rights  to  that  extent,  In  order  that 
ihey  might  operate  their  relief  against  the  vassals.  In  such 
m  event,  tbe  personal  bond  to  be  granted  by  each  heir  and 
angular  successor  on  his  entry  might  afford  material  aid  to  tbe 
Mwral  representatives  of  Mr.  Forbes  in  operating  their  relief 

frown's  Trustees  v.  Wetter. 
"This  case  differs  in  gome  respects  from  that  of  King's  Col- 
ege  of  Aberdeen  v.  Lady  James  Hay.  and  especially  ill  this, 
bit  the  stipulations  in  tbe  respective  articles  of  roup  are 
uterially  different  as  regards  the  personal  obligation  to  be 
ranted  by  the  purchaser.  Tbe  only  stipulation  On  that  sno- 
rt* in  this  case  is  contained  in  the  18th  article  of  the  oondi- 
ionsofroup;  and  the  material  distinctions  are  these: — lit, 
'be  instrument  to  lie  granted  is  not  described  as  a  personal 
end.  '2d,  The  parties  against  whom  the  stipulation  is  directed, 
id  by  whom  tbe  bonds  are  to  be  granted,  are  described  as 
the  purchasers,  and  all  succeeding  heirs  and  singular  succes- 
s's fn  i he  premtei.'  80*,  It  is  not  said  that  the  obligation  is  to 
rtend  to  the  heirs  and  successors  of  any  one  of  the  grantere, 
!*,  It  is  not  said  that,  in  any  case,  the  obligation  to  be  granted 
<  to  have  reference  to  all  future  time.  5M,  In  every  case  it  is 
ibe  an  obligation,  not  limited  to  payment  of  the  feu-duties, 
it  extending  to  performance  of  the  whole  clauses  and  condl- 
otu  of  the  articles  of  roup,  several  of  which  are  operations  to 
■  performed  on  the  lands,  and  which  none  but  the  possessors 
I  the  lands  for  the  time  could  perform.  All  these  important 
uticulars,  embracing  the  whole  form,  character,  and  essence 
'the  obligations  stipulated  for,  are  materially  different  from 
it  3d  article  of  the  conditions  of  roup  in  the  case  of  King's 
allege  of  Aberdeen  v.  Lady  James  Hay.  If  the  question  bad 
«*  been  between  the  sellers,  and  Brown  tbe  purchaser,  as  to 
le  terms  of  the  obligation  which  it  was  incumbent  on  him  to 
■ins,  in  implement  of  the  stipulation  in  the  18th  article  of  the 
mdi  lions  of  roup,  I  should  have  had  great  difficulty  in  hold. 
E  that  it  wan  incumbent  on  him  to  grant  a  personal  obliga- 
»n,  binding  himself,  and  his  '  heirs,  executors  and  successors 
homsoever,'  to  pay  the  feu-duty  half-yearly  in  all  time  corn- 
g,  during  the  not- redemption  thereof.  But  the  question  now 
,  not  at  to  the  kind  of  obligation  to  be  granted.  Anoblign- 
°n  baa  been  granted  in  tbe  teams  I  have  quoted,— it  dors  not 


recite  the  18th  article  of  the  conditions  of  roup,  en  an  to  ejprew 
the  precise  terms  of  tbe  antecedent  stipulation  in  implement 
of  which  it  professes  in  general  terms  to  have  been  granted, — 
and  it  is  not  challenged  on  tbe  ground  of  error,  or  on  any  other 
ground.  In  these  circumstances,  and  although  the  obligation 
is,  by  a  general  clause,  extended  to  the  petformanec  of  the 
whole  conditions  of  roup,  I  feel  myself  constrained  to  give  effect 
to  the  obligation,  and  to  sustain  the  first  pica  in  law  for  the 
defender. 
Lord  Wood: 

"  In  the  note  annexed  to  the  interlocutor  in  tbe  case  of 
Lady  James  Hay,  now  under  review,  1  stated  very  im perfectly 
some  of  the  reasons  that  hod  led  me  to  adopt  the  conclusion 
to  which  tbe  interlocutor  gives  effect.  Since  the  interlocutor 
was  pronounced,  tbe  question  at  issue  has  undergone  a  farther 
discussion,  both  in  the  case  of  Lady  James  and  in  the  case  of 
Brown's  Trustees ;  but  nothing  has  occurred  in  the  course  of 
tbe  argument  submitted  to  the  Court,  to  induce  me  to  alter 
tbe  view  I  formerly  entertained.  On  the  contrary,  it  has  bum 
thereby  confirmed;  and  the  grounds  on  which  it  appears  to 
mo  to  be  well  founded,  have  been  so  fully  and  satisfactorily 
detailed  and  illustrated  in  the  opinions  of  tbe  Lord  Justice. 
Clerk,  Lord  Hedwyn,  and  Lord  Colonsay,  that  I  think  it  un- 
necessary to  do  more  than  state,  that  in  these  opinions  I 
generally  concur ;— observing  at  the  same  time,  in  reference 
to  the  opinion  of  Lord  Colonsay,  1st,  that  I  assent  to  the  re. 
marks  and  reasoning  of  his  Lordship  in  the  second  and  third 
heads  of  his  opinion,  with  regard  to  the  word  '  successors,'  as 
it  occurs  in  tbe  deed  in  the  case  of  J'iddie  v.  Snot's  Trutlca,e,u<l 
the  same  word  as  it  occurs  in  the  separate  instrument  or  per- 
sonal bond  in  tbe  case  of  Lady  Jama  Bay,  and  the  effect  that 
has  been  given  to  it  in  tbe  former,  ascoutrasted  with  the  effect 
it  can  receive  in  the  latter,  and  the  consequences  whicli  thence 
result ;  and,  Id,  that  it  seems  to  me  that  his  Lordship  takes  a 
correct  view  of  the  nature  of  the  personal  obligation  stipulated 
in  the  feu-charter  to  be  granted,  if  required,  by  every  hcii  and 
singular  successor  in  the  feu. 
Lord  Robertson  : 

"  The  primary  question  raised  in  these  two  cases  is  one  of 
great  Importance  and  difficulty.  It  is  to  be  assumed  that  the 
transference  of  the  property  has  been  fairly  made,  and  that  a  * 
sufficient  vassal  has  been  tendered,  who  is  willing  to  undertake 
all  the  obligations  incumbent  on  him.  The  question  is,  whe- 
ther the  original  fouar  and  bis  representatives  can  by  any 
transference,  and  a  tender  of  any  vassal  or  substitute,  however 
unexceptionable,  liberate  himself  and  his  own  general  repre- 
sentati ves  from  the  personal  obligation  which  It  is  said  he  has 
undertaken,  independent  of  the  feu,  and  which,  It  is  contended, 
must  subsist  as  against  him  and  them  In  all  time  coming. 
The  declaratory  conclusion  of  the  action  against  Lady  James 
Hay  is,  that  she, '  her  heirs,  executors  and  successors  uhitnsotxtr, 
and  all  others  the  heirs,  executors  and  successors,'  of  the  late 
Mr.  Forbes,  now  arc,  and  thatl  continue  in  all  time  coming,  in 
terms  of  what  is  called  their  personal  bond,  personally  liable 
to  the  pursuers,  their  successors  in  office, '  and  disponed  and 
tusigpea,  for  payment  of  the  said  money  feu-duty,  and  con- 
version of  victual  feu-duty,  at  the  terms  specified  iu  the  Raid 
bond,  granted  to  the  principal  and  professors  of  the  said  Col- 
lege by  tbe  said  James  Forbes  of  Keaton,  with  penalty  and 
interest  as  therein  expressed,  and  that  notwithstanding  of  (As 
laid  tale,  or  pretended  tale,  to  tbe  sold  James  Onuld,  or  of  inu 
tale  or  alienation  made  or  to  be  made  by  the  said  defender*,  or  their 
foresaids,  of  the  said  lands  of  Bankhead,  and  salmon -fishings 
thereto  attached,  and  notwithstanding  of  any  entry  which  the 
pursners  may  see  fit  hereafter,  or  may  be  found  obliged  to 
grant  to  tbe  said  James  Gauld,  or  other  party,  as  vassal  in  the 
said  lands  and  others.' 

"It  was  not  contended — if  the  true  Import  and  meaning  of 
the  obligation  be  to  constitute  a  perpetual  irredeemable  an- 
nuity— that  there  was  anything  illegal  in  such  an  obligation 
in  itself.  But,  on  the  other  band,  an  obligation  of  that  descrip- 
tion was  charactci  ised  as  unprecedented  in  our  Ian  and  prac- 
tice, and  no  example  could  be  pointed  out  of  any  such  transac- 
tion having  been  brought  under  tbe  consideration  of  the  Court, 

"  In  determining  the  present  question,  whatever  specialties 
or  differences  may  exist  betwixt  the  case  of  Hay  and  that  of 
Brown's  Trustees  witb  regard  to  the  bona  fides  of  the  transfer- 
ence and  the  sufficiency  of  tbe  new  vassal — a  matter  which 
we  hare  not  been  called  on  to  consider— there  does  not  seem 
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to  be  an  y  material  distinction  affecting  the  general  question 
of  personal  liability  now  raised. 

"  I  think  it  Kill  be  proper,  in  the  Grit  instance,  to  attend 
to  what  l>u  already  been  decided  in  the  leading  cum  on  thli 
head.  A  lid. /-if,  it  bob  held  in  the  c*M  of  Balfour  v.  Cook, 
20th  May  1817,  Ilume'x  Decisionn.  p.  771,  that  a  tnMee  for  a 
f scar's  creditors,  who  take*  and  holds  possession  of  the  fen,  is 
liable  for  the  fen. duty  during  the  period  of  Ills  possession. 
But,  on  the  other  hand,  a  feuar  may  clearly  denude  himself 
by  transferring  thfe  fen,  and  In  that  can  the  obligation  for  the 
pBTinpiit  of  the  feu-ditty  passes  to  the  new  vassal.  2d,  tn  the 
Maquis  of  Abcrcorn  e.  Uarnoeh's  Trustees,  26th  Jnne  1617, 
F.C.,  where  missives  of  feu  were  entered  into  and  fen -charters 
granted,  it  was  held,  that '  by  the  Interchange  of  the  missives, 
and  acceptance  of  the  charter,  the  vassal  had  subjected  himself 
tn  implement  of  the  conditions  stipulated,  m  completely  as  If 
there  had  been  a  rejrnlar  bilateral  deed  ;  and,  in  consequence, 
ho  was  bound  cither  tn  implement  the  conditions,  or  was 
liable  in  damages.  It  therefore  was  unnt'craMiy  to  enter  into 
the  question  as  to  the  right  of  a  vassal  under  a  proper  fen- 
charter  to  refute  invito  superior*.'  34  In  the  case  of  Hunter  v. 
Boas:,  16th  Dec.  1834,  IS  Shaw.  p.  206,  it  was  held  that  the 
vassal  in  a  feu-charter,  although  there  had  been  no  fen-con- 
tract, Is  not  entitled  to  refute  invito  niperiort.  It  is  immaterial 
whether  the  transaction  be  carried  into  eftect  by  a  feu-con- 
tract, or  by  a  charter  proceeding  on  a  previous  agreement 
accepted  and  acted  on.  iih,  In  the  case  of  Peddie  o.  Soot's 
Trustee*,  27th  Feb.  1846,  8  D.  p.  560.  It  was  held,  In  confer. 
Bitty  with  the  opinion  of  the  whole  Judges, '  that  tits  burden  of 
a  gftHUld- annual  follows  the  subject*  over  which  it  Is  const!, 
(iited,  and  does  not  continue  personal  upon  the  original  dis- 
ponee after  be  has  been  divested  of  the  subjects  by  bonajidi 
conveyance.' 

"  The  very  frtdd  opinion  of  Lord  Wood  demonstrates,  that 
a  ground-annual  and  a  feu-charter  arc  in  precisely  the  same 
fJtnatloD.  The  passage  in  which  he  shews  that  the  personal 
obligation  is  not  binding  on  the  party  after  the  light  is  con- 
veyed away,  Is  thud  generally  expressed: — 'Bet,  then,  by  the 
deed,  Snot  bound  himself,  his  heirs,  executors  and  successors, 
to  pay  the  stipulated  ground-annual.  This  personal  obligation 
Is  on  addition  to  the  old  form  of  deed  constituting  the  right  to 
-  a  ground  annual  made  upon  the  recent  re-introduction  of  that 
description  of  right  or  security,  which  had  got  so  muuh  Into 
disuse,  that  Srsklue  declares  lib  Ignorance  of  it  in  practice— 
(Brsk.  11.  2.  6) ;  and  the  point  la,  Doe*  this  create  a  separata 
obligation  which  Is  to  subsist  as  a  distinct  and  independent  one 
after  the  lands  ohergwl  with  the  ground-annual  have  been  con- 
veyed to  a  third  party,  and,  therefore,  to  exist  apart  altogether 
from  the  proper  right,  and  tho  claims  tlienca  arising  to  the 
holder  of  it  I  While  the  orlfrinel  disponee  retained  the  land*, 
and  the  dispone*  remained  bound  for  the  ground-aunnal,  waa 
It  the  purpose  of  the  deed,  by  the  addition  of  the  personal  ob- 
ligation, to  produce  tills  result— that  If  the  lands  were  con- 
veyed to  a  third  party  under  the  original  condition  or  burden, 
and  with  an  obligation  upon  him  to  pay  the  ground-annual, 
the  party  having  the  right  of  ground -annual  should  then  not 
only  bold  the  ground -annual  as  it  stood,  (with  a  change  merely 
tn  the  proprietor  of  the  lands),  but  that  ha  should  be,  at  the 
■a  mo  time,  a  creditor  for  the  amount  of  the  ground -annual 
against  the  first  disponee,  and  his  heirs  and  executors,  as  debtors 
therein,  under  a  distinct  and  independent  perpetual  undis- 
chargeable  personal  obligation  f  And  not  only  so,  but  (for  the 
doctrine  contended  for  would  seem  to  carry  the  waiter  this 
length)  that  if  the  lauds  with  the  burden  were  transmuted  to 
succeeding  dispone**,  he  should  be  a  creditor  to  each  of  them 
la  succession,  and  their  heirs  under  the  personal  obligation 
come  under  by  each,  not  merely  whilo  the  disponee  and  hla 
lietn  were  in  possession,  but  after  they  were  entirely  divested 
of  the  lands,  and  had  thereby  terminated  their  connection  with 
them.  I  do  not  think  that  this  is  the  legal  construction  of 
the  deed.  On  the  contrary,  I  think  that  the  deviation  from 
(he  old  form  of  deed,  by  the  addition  of  the  personal  obliga- 
tion, hod  a  very  different  object  in  view,  and  in  conformity  to 
which  It  must  be  construed  in  determining  the  effeut  which  it 
Is  to  receive." 

"Lowly,  The  ease  of  Small  v.  Miller,  8d  Feb.  1849,  11  D. 
p.  409,  not  only  confirmed  tho  former  decision,  but  also  settled 
that  the  obligation  did  not  subsist  against  tho  original  gnuitee 
after  divestiture  bye  bamjuit  conveyance,  eTen  although  Tom 
parties,  and  their  beta,  eraatora  wtd  MsWawosa,  had  become 


cautioners  and  full  debtors  for  payment  of  the  grousing 
aye  and  nntll  building*  of  a  specified  value  wen  cracks':  ui 
which  was  founded  on  a*  showing,  that  the  obHgsUke  Is  *> 
the  ground-annual  was  a  personal  and  ointtnuing  oUiiutt 
against  tho  original  disponee.  Observed,  that  the  cssnaei 
still  continued  liable,  not  withstanding  the  con  sssjswscMissi 
disponee,  aud  that  such  dispone*  was  a  isspsssasr  vitiii  u 
Meaning  of  the  cautionary  obligation.' 

"  Keeping  these  authorities  in  view,  ft  Is  bow  prepn  l«  it- 
tend  to  the  question  mora  Immediately  raised  la  the  twtse 
before  the  Court.  Although,  on  the  general  question  of  a» 
petual  personal  liability,  there  appear  no  cJvcunastsicaa'i 
■pedal  kind  creating  any  difference  between  these  chb.1 
seems  to  me  to  be  convenient,  with  the  purpose  of  exphhni 
the  views  which  I  entertain  on  that  question,  to  loot  it  a 
actual  circumstances  which  bare  occurred  in  one  of  let  tan 
For  that  purpose,  I  adopt  the  case  of  Lady  James  Bay,  rtirt 
was  the  one  chiefly  dwelt  on  at  the  bearing.  1  think  tbuot 
question  cannot  properly  be  considered  or  determined  bra 
lectlng  any  one  of  the  Instrument*  executed  by  the  puiiq 
and  founding  on  that  instrument  alone; — aa,  for  Istsas, 
taking  the  feu-charter  by  itself,  without  any  regard  toM 
separate  obligation  or  personal  bond,  aa  it  lists  been  aM.a 
by  taking  that  separate  obligation  independent  of  Hi  4» 
charter.  On  the  contrary,  the  whole  writings  being  spt&oUi 
to  one  transaction  and  one  subject,  must,!  think,  be  coasJed 
together,  for  the  purpose  of  ascertaining  the  true  mesoisgu 
Import  of  what  was  actually  done,  and  the  nature  and  ana 
of  the  mutual  obligations  of  the  contracting  parties. 

"In  this  view,  it  is  proper  first  to  attend  to  the  (ersacftsr 
article*  of  roup,  dated  2dth  May  1818.  The  subjects  tjsast 
to  sale  were  the  land*  of  Bunkhead  and  others,  and  lbs  no* 
of  sale  was  stated  In  the  first  article  to  be 'by  way  of  fee.  as 
at  a  certain  yearly  fen-duty.  The  necond  article  rcktmoue 
amount  of  the  often;  and  the  third  sttpuiatea  «MW- 
'The  person  wbo  shall  be  preferred  to  the  purchase  of  tit  md 
lands,  salmon -fishing  and  others,  shall  be  obliged,  in ifset/nssi 
•jay*  after  the  roup,  to  grant  a  ptr-jnal  bond  to  flarssssartse 
ttfbunrt,  with  iisjwetsaf  meurilg  to  resir  Miifa&io*  for  the  n*»V 
and  punctual  payment  of  the  foresaid  yearly  weary  oi»^ 
feu-duty,  at  the  terms  above  mentioned,  for  us  saw  «"**  aw 
from  the  term  of  Whitsunday  last,  with  the  legal  intern*  it 
each  term's  payment  thereof  from  the  time  the  same  base* 
due  till  paid,  and  a  fifth  part  more  of  liquidate  penalty  is  as 
of  failure ;  and  which  personal  bond  shall  also  eeafsi*  at  * 
action  on  It*  pvrehtmr,  and  its  Ann  Bag  suewssers,  for  tberer* 
and  punctual  iiayment  of  On  tmd  yearly /m  shsrjr  as  afl  aa»>* 
and  ajltr  On  aptly  of  On  mid  ran  jean,  with  interest  and  pes* 
as  aforesaid.'  In  case  the  purchaser  tail  in  granting  tiuibtfs 
It  I*  declared  that  he  shall  forfeit  his  purchase  and  incur  sue- 
tain  penalty,  and,  In  that  event,  the  expeaera  may  eitherof  set 
expose  the  lands,  or  go  against  the  preceding  offerer. 

•'How,  In  the  let  place.  It  Is  to  be  observed,  that  tuba- 
ls to  be  granted  within  fourteen  days,  obviously  to  sets*  is> 
highest  offerer,  a*  a  valid  purchaser,  or  to  go  upon  a  P™"0* 
offerer,  or  tn  have  a  new  tale  if  the  bond  be  not  granted  » 
The  bond  is  to  be  with  sufficient  security  for  payment  °f » 
feu-duty  for  the  space  of  ten  years,  and  that  bond  is  to<xet*> 
an  obligation  on  the  purchaser,  and  his  hairs  and  xucaesn  * 
the  regular  payment  of  the  fen-duty  in  all  time  from  aotlis* 
expiry  of  the  said  ten  years.  The  question  fat.  Does  to*  lajal 
an  obligation  on  the  purchaser,  and  hi*  heirs  and  (uccewn* 
general  representatives,  a*  contradistinguished  from  bkse- 
Beaton  In  the  feu.  to  pav  the  fen-duty  In  all  timecomia|.M 
withstanding  a  fenajgasaale  of  the  land*,  and  tiwnstmaii 
the  feu  T  Looking  at  what  waa  decided  law  in  the  ts"  • 
Peddie  v.  Boot'*  Trustees,  and  Small  v.  Miller,  aa  well  s>  <*> 
prior  cases,  could  a  party  making  an  offer  under  the  sits* 
of  roup  believe  that  he  was  undertaking  such  an  oblipuM' 
It  was  one  unprecedented  in  itself.  The  obligation  w«u- 
on  the  purchaser,  and  LI*  heirs  and  successors  It  ™  »  f* 
a  feu-duty  as  an  equivalent  for  land  purchased.  Had  netn 
obligation  been  contained  In  a  feu-charter  or  fen  cons*' 
alone,  it  would  not  have  Imported  a  perpetutl  persons!  «■- 
gatton  after  the  fan  was  transferred.  TheeiiatenceoISB* 
tionary  obligation  for  a  time,  or  until  baildini*  •aosiin 
erected,  or  the  like,  if  contained  In  such  a  eo»tract,  wo»M«*» 
made  no  difference,  and  therefore  it  Is  humbly  tsWagMW 
no  such  perpetual  independent  obligation  ■*•  hereby  a*** 

"On  ttM  Other  hn^ud**  the  l»tM  sstlnn*,  tl»  •*■ 


in*) 


1NTBE  OODBT  OT  SEaSIOH.Sft 


became  bound  to  deliver  a  fan -charter  under  burden  of  the 
resrlyfeu-dtrtY.andnnder  tbe  condition— 1st,  That  If  two  years' 
feu-daty  should  ran  in  tmw,  the  purchaser  should  lose  all 
light  to  the  fan.  2a\  That  tho  superiors  should  bo  preferable 
o  the  rent*,  and  hare  liberty  to  poind  the  ground  ; 


within  iii  month*  thereafter,  to  take  out  a  charter  < 
■poo  their  own  expenses,  from  tbe  principal  and  professors  of 
niil  College,  M  superiors,  and  to  grant  a  perianal  obligation,  if 
required,  for  payment  of  the  eeld  feu-duties.'  Now,  what  U 
thkin  eeManoe  but  an  obligation  to  grant  a  feu  nndor the 
■ul  conditions  and  rights  which  attach  to  the  superior,  with 
i  persons]  obligation  by  the  vawal  for  payment  of  the  feu- 
ditty  I  And  bad  thU  been  embodied  in  a  (en-contract  inutu- 
•Itj  executed,  could  there  have  been  any  doubt  that  the  ex- 
triorio  <J>d  perpetual  personal  liability  heru  con trnded  for  would 
not  have  existed  I  But  In  mch  a  case,  as  well  an  under  the 
article*  of  roup,  it  could  bo  said  with  equal  justice  and  reaeon, 
that  Mr.  Forbes  vn  personally  bound,  and  that  when  he  found 
antion,  the  cautioner  became  personally  bound  for  the  period 
ef  ten  man 

"On  the  18th  of  August  1818  the  obligation  was  granted. 
It  narrate*  tbe  expoanre  of  the  lands  to  tale, '  bj  public  roup, 
In  way  of  feu,'  and  the  purchase  under  these  articles  of  roup, 
and  ipecially  the  obligation  to  grant  the  bond  with  sufficient 
menritr  for  payment  of  the  feu-duty  for  ten  years,  and  the  ob- 
Hiatiun  on  the  pnrchaser,  and  his  heirs  and  successors  in  all 
lias;  and,  therefore,  ae  the  deed  bear*,  'I  the  said  James  For- 
bes, fit  pardbsser  of  Ike  fommd  land*  and  others,  do  hereby,  in 
fapUmeat  ef  lie  aaid  articles  of  ronp,  «/«r  «  iacwaimf  on  me, 
hind  and  oblige  myself,  my  heirs,  modvn  and  meet—an,  duly 
tod  regulsriv  to  make  payment  to  Doctor  William  Jack,  prin- 
cipal,' kr., '  all  ot  the  said  College  and  University,  being  the 
niBKitnent  master*  and  member*  thereof,  or  to  ihrir  tuaxoon 
In  their  respective  offices,  as  trustees  of  certain  mortifications 
Mongtug  to  the  said  College,  or  to  their  master  of  mortinca- 
tiow  Ibr  the  time  being,  or  any  other  person  whom  they  may 
Htherhw  to  receive  the  same,  the  sum  of  i502  tterliaa  of  nonty 
MJutyfar  tktfomaid  Unit  and  others,  at  the  term  of  Ifartin. 
iui  yearly,'  he,  beginning  at  Martinmas  1818,  "and  *o  to 
continue  in  payment  at  the  terms  above  mentioned,  in  alltinu 
tiurmfltr;  tr. :  '  And  for  ami  with  Ike  laitiJamti  i'orbti,  aturin. 
ofal,  I  lit  laid  Duncan  Danidtan,  as  cautioner,  bind  and  oblige 
mitclf,  my  heir*,  executors  and  successors,  for  tbe  true  and 
iinctual  paymant  of  the  said  yearly  feu-duty,  money,  and 
victual,  at  the  terms  above  specified,  during  the  met  of  ten 
yens  from  tbe  *ald  term  of  Whitsunday  last,  as  well  a*  for  tbe 
penalties  sod  Interest  above  specified  in  case  of  failure ;  and  I 
tk-id/tmti  Forbu  bind  and  oblige  myself,  end  my  foritaidt, 
to  fim  nod  rckeee  the  said  Duncan  Davidson,  and  hi*  toresaida, 
'mm  payment  of  the  turns  of  money,  principal,  interest,  and 
penalty  above  mentioned,  or  any  part  thereof,  and  of  all  da. 
utge  and  expense  which  he  or  they  may  anywise  incur  through 
tbe  present  obligation.' 

"How,  doe*  tbi*  bond  Import  anything  more  than  tbe  artl- 
dtt  of  roup  f  It  expressly  bears  to  be  in  implement  of  these 
irticLe*;  and  if  tbe  heir*  and  successors  in  tbe  one  instrument 
raesnt  the  hei™  and  successors  in  the  feu,  and  did  not  bind 
Mr.  Forbes,  and  his  personal  representatives,  in  all  time  com- 
ing, to  nay  the  feu-duty,  notwithstanding  a  transference  of 
that  fen,  can  the  obligation  in  the  bond  on  him,  his  heirs, 
executors  and  successors,  bear  a  different  meaning  f  If  so,  it 
■wild  sol  be  in  implement  of  the  articles  of  roup,  but  an  ex- 
tension and  an  alteration  of  these  articles,  by  the  undertaking 
efelenrersnda  different  obligation.  Icanuot  read  tbe  bond 
*•  iu  uy  way  meant  to  extend  or  change  the  nature  of  the 
obligation  incumbent  on  the  purchaser  by  the  articles  of  roup, 
or  si  anything  more  than  a  mere  formal  implement,  on  his 
pert,  of  these  articles. 

'But  the  bond  having  been  granted  on  the  one  band  by  the 
peianassr,  something  remained  to  be  done  on  the  other  by  the 
•"Her,  sn<l  that  ws*  lh«  grafting  of  tbe  feu-thartor.  Tfaiswa* 
sMordlnsly  executed  on  the  28d  of  October  ISIS.  It  narrates 
the  srikles  of  roup,  and  the  granting  of  tbe  personal  bond, 
'  suc^  therefore,  1st  implement  of  the  said  articles  of  roup  on 
Mr  seat,  and  in  consideration  of  the  yearly  feu-duties,"  and 
»»«« the  oooditions  afterwards  spediled,  the  fen  is  granted 


teasers  forever;  and  Mr.  Forbes  bind*  and  obliges  fatmsolf. 
and  his  above  written,  to  pay  the  feu-duty.  Then  follow  the 
usual  clauses  as  to  irritancy  and  poinding  the  ground,  and 
finally  this  clause :— '  And  further,  every  heir  or  singular  suc- 
cessor acquiring  right  to  the  *ald  lands,  fishing  and  others, 
or  any  part  thereof,  shall  be  obliged,  within  ni  suhMi  then- 
after,  to  take  out  a  charter  or  entry,  upon  their  own  expenses, 
from  us,  the  principal  and  professors  of  said  College,  as  trus- 
tee* and  superiors  foresaid,  and  our  above  written,  and  to 
grant  a  personal  obligation,  if  required,  for  payment  of  tbe 
said  fen-duties,  interest  and  penalty,  and  for  relieving  us  and 
them  from  tbe  payment  of  the  proportion  of  the  burden*  after 
mentioned,  and  that  without  prejudice  of  the  real  right  com* 
petent  to  us  and  our  foresaids  in  virtue  hereof,  which  real  and 
personal  rights  shall  both  stand  effectual,  the  one  without 


shall  be  void  and  null,'  &c 

"  This  certainly  is  a  somewhat  unusual  clause.  But  the  vassal 
tendered  is  ready  to  grant  the  personal  obligation ;  and  If  such 
a  personal  obligation  is  merely  sought  a*  subordinate  to  the 
feu,  and  defeasible  upon  another  transference,  (and  it  Is  pro, 
turned  this  as  contained  in  the  feu-charter  can  go  no  further), 
it  is  Immaterial.  While,  on  the  other  hand,  if  the  personal 
representatives  of  every  vassal  are  to  continue  bound,  not. 
withstanding  the  transferences  of  the  feu,  there  would  certainly 
be  an  accumulation  of  security  of  a  very  extraordinary  kind. 
After  the  opinions  expressed  by  the  majority  of  tbe  Court, 
and  in  the  House  of  Lord*,  a*  to  one  of  the  stipulations  to  be 
held  binding  on  ufeuar,  in  tbe  case  of  tho  Tailorsof  Aberdeen 
e.  Coutts,  Sd  August  1840,  Bobinson'e  Appeal  Coses,  pp.  326 
and  310,  it  may  well  be  doubted  whether  such  an  obligation 
as  this  can  be  enforced.  But  the  vassal  is  said  to  be  ready  to 
grant  it,  and  no  argument  was  raised  on  this  clause.  The 
case  of  the  seller  was  rested  entirely  on  the  personal  bond. 

"  It  humbly  appears  to  me,  however,  that  the  whole  three 
instruments  which  we  have  here  been  considering  are  indie, 
polnbly  tied  together,  and  that  not  merely  by  formal  reference, 
but  by  Identity  of  purpose  and  mutuality  of  obligation.  The 
contract  between  the  parties,  by  which  the  lands  were  sold,  and 
the  fen-charter  was  to  be  granted,  on  tbe  one  band,  and  the 
feu.duty,  with  security  if  required,  for  ten  years,  was  to  be 
paid  on  the  other,  was  concluded  by  the  purchase  under  tho 
articles  of  roup.  That  agreement  was  afterwards  embodied 
in  the  bond  and  feu-charter.  Had  the  form  of  carrying  tha 
transaction  into  effect  been  a  lou-con  tract,  with  on  obligation 
expressed  in  the  precise  terms  of  tbe  bond,  it  is  not  contended 
that,  in  such  a  case,  an  obligation  on  the  gran  ter  and  bis  heir* 
would  have  remained  effectual  against  his  ordinary  represen- 
tatives, after  he  had  transferred  the  feu.  But  is  there  any 
substantial  difference  that  the  form  adopted  was  not  a  feu- 
contract,  but  a  unilateral  deed,  with  a  counter  obligation  to 
the  same  effect  contained  in  a  separate  writing?  I  do  not 
think  that  this  makes  any  material  difference.  The  substance 
and  reality  of  tbe  transaction  still  is,  that  tho  ground  is  feued 
under  the  real  burden  of  the  feu-duty  agreed  on  and  expressed 
iu  tbe  charter,  and  with  a  personal  obligation  on  the  feuar, 
which  on  tbe  one  hand  he  cannot  get  quit  of  by  simply  refut- 
ing the  feu,  but  which,  on  the  other,  is  no  longer  binding  on 
him  when  he  has  transferred  the  subject  in  an  ordinary  bona 
fide  transaction. 

"  It  is  said  that  the  primary  obligation  on  the  bond  Is  upon 
Mr.  James  Forbes  himself.— and  it  i*  asked,  was  he  not  per- 
sonally hound  to  pay  the  feu-duty  at  Martinmas  1818  f  It  is 
also  said,  Davidson  binds  himself  as  cautioner,  along  with 
Forbes  the  principal,  to  pay  the  feu-duty  for  ten  years,  and 
was  he  not  bound,  It  is  inquired,  to  implement  that  caution- 
ary obligation  J  The  words  used  in  tbe  separate  writing  are 
not,  however,  one  whit  stronger  than  in  the  cases  of  Snot's 
Trustees  and  Small  o.  Miller,  and  in  the  latter  case  there  was 
m  cautioner  for  Small  j  ust  as  there  hi  here  for  Forbes.  If  tha 
obligation  on  tbe  principal  snd  his  successors  meant  on  him 
as  feuar,  and  his  successors  In  the  feu,  the  cautionary  obliga- 
tion. Just  followed  the  principal  obligation,  both  of  which  were 
accessory  to,  and  dependent  on,  tbe  possession  of  the  feu. 
It  may  be  possible  so  to  express  on  obligation  of  this  kind 
as  that  it  shall  subsist  smart  from  and  independent  of  tbe 


REPORTS  OP  OASES  DECIDED 


[Much  ll; 


possession  of  the  feu  to  which  it  relates.  Parties  may  contract 
that  there  shall  be  an  animal  payment  bj  John  and  bis  heirs 
for  the  fen- duty  of  certain  subject*,  although  conveyed  to 
James  and  bis  heirs,  and  by  him  to  Qeorga  and  his  heirs, 
or  to  any  indefinite  number  of  disponees.  But  this  surely 
Is  not  to  be  inferred  from  general  expressions,  and  any 
thing  so  unprecedented  and  Inconsistent  with  the  reasonable 
view  of  a  transaction,  must  be  very  unequivocally  undertaken 
and  expressed  before  It  can  be  enforced.  Had  Mr.  Forbes, 
Immediately  upon  the  purchase  under  tbe  articles  of  roup,  or 
after  the  personal  bond  and  feu-charter  had  been  executed, 
been  able  to  find  a  purchaser — which  might  have  been  the 
case  at  a  large  profit — would  he  not  have  been  entitled  to 
transfer  this  property  without  not  only  continuing  bound  him- 
self for  the  fen-duty  at  Martinmas  1818,  but  without  a  perpe- 
tual obligation  incumbent  on  his  general  representatives,  apart 
from  his  successors  in  the  feu.  The  personal  obligation  does 
not  appear  to  me  a  primary  obligation,  (using  that  word  as 
applicable  to  the  grantee  and  his  general  representatives,  and 
not  to  Mm  as  feuar,  and  his  successors  in  tbe  feu),  cither  under 
the  articles  of  roup,  or  in  respect  of  tbe  form  in  which  these 
articles  were  implemented,  any  more  than  that  it  was  a  primary 
obligation  in  this  sense  in  the  cases  of  Soot's  Trustees  and 
Smalt  v.  Miller. 

"  It  is  not  unimportant  to  observe,  that  the  conclusion  in 
the  summons  at  the  instance  of  tbe  College  is,  that  tbe  defen- 
ders shall  continue  in  alt  time  personally  bound  for  the  fen- 
duty,  not  only  to  them  and  their  successors  in  office,  but  also 
to  their  ditponta  and  mngnm.  This  must  mean,  that  the 
defenders  are  to  continue  bound  tinder  the  personal  obligation 
in  tbe  erent  of  Die  College  disposing  of  the  superiority  with 
the  feu-duty  attached  to  it  Now  it  is  to  be  observed,  that 
there  is  no  snch  obligation  in  the  personal  bond,  which  Is 
only  to  pay  to  the  pursuers,  or  to  their  successors, '  as  trustees 
of  certain  mortifications  belonging  to  the  said  College,  or  to 
their  master  of  mortifications  for  the  time  being,  or  any  other 
person  whom  they  may  authorise  to  receive  the  same.'  This 
docs  not  import  an  obligation  to  pay  to  any  dispones  of  the) 
superiority;  and  as  there  is  no  obligation  in  tbe  bond  to  pay 
to  tbe  trustees  and  their  oiajnsi,  they  could  have  no  right 
to  grant  an  Assignation  of  that  personal  bond  apart  from  the 
feu.  But  suppose  they  had  sold  tbe  superiority  and  right  to 
the  fen-riii tics,  would  the  personal  obligation  be  effectual  in 
favour  of  the  now  superior  f  It  seems  to  me  clear,  that  i  t  would 
be  so  as  against  air.  Forbes  and  bis  representatives  as  long  as 
they  continued  the  vasrals,  and  no  longer;  and  if  it  was  re- 
newed, as  the  charter  stipulates,  then  by  the  new  vassal,  as 
long  as  he  continued  feuar,  and  no  longer,  or  against  any  suc- 
cessor in  the  feu  undertaking  tbe  obligation,  or  by  taking  out 
the  charter,  and  tbus  becoming  bound  in  his  character  of 
feuar.  But  this  could  only  be  so  in  respect  that  tbe  obligation 
to  pay  tbe  feu-duty  was  the  concomitant  of  the  possession  of 
the  feu.  The  obligations,  although  expressed  In  separate 
writings,  were  co-relative.  Tbe  land  was  liable  for  the  feu- 
duty,  and  the  superior,  both  by  law  and  by  tbe  terms  of  the 
ten-charter,  had  his  remedies  of  irritancy  in  the  event  of  two 

Stars'  fetl-duty  running  into  arrear,  and  poinding  the  ground, 
e  also  held  the  personal  obligation  of  the  vassal,  upon  which 
he  could  do  personal  diligence  on  the  registration  of  the  bond. 
"This  subordinate  obligation,  and  the  limited  caution  at- 
tached to  it,  was  in  my  view  effectual  against  Mr.  Forbes  and 
his  successors  in  the  feu,  as  long  as  they  bore  the  character  of 
feuar.  When  tbc.r  ceased  to  hold  it  by  a  lawful  transference 
of  the  feu,  the  subordinate  obligation  flew  off.  In  like  man- 
ner, if  the  superior  transferred  the  superiority  and  right  to  tbe 
feu-duty,  the  obligation  was  transferred  in  favour  of  the  new 
superior,  just  because  It  was  on  obligation  concomitant  with 
the  possession  of  tbe  feu  now  held  from  the  new  grantee  of 
the  superiority.  But  if  it  bad  been  an  independent  obligation 
on  general  representatives,  in  all  time  coming,  to  pay  to  tbe 
College  independent  of  the  feu,  then  they  could  not  lose  that 
independent  right  by  the  mere  transference  of  the  superiority, 
to  which  it  was  thus  supposed  not  to  have  been  accessory. 
And  the  strange  result  would  bo  this,  tbst  the  personal  obli- 
gation to  pay  feu-duty  would  continue  binding  on  the  pur- 
chaser and  his  general  representatives,  after  they  had  ceased  to 
be  feuars,  and  they  would  be  bound  to  pay  In  consideration 
of  a  feu  which  they  did  not  possess,  to  patties  who  were  not 
superiors,  who  hod  sold  the  right  to  the  feu-duty,  and  received 
the  price,  while  there  would  be  no  personal  obligation  to  pay 


to  the  superior  who  was  in  right  of  the  feu.  An  obli„ 
perpetuity  to  pay  feu-duty,  would  thus  subsist  against  a  party 
who  was  not  feuar,  and  In  favour  of  a  party  who  was  not  supe- 
rior. It  does  not  appear  to  me  that  the  parties  entered  intoa 
transaction  of  Ibis  description,  or  which  could  be  meant  to  ha 
attended  with  such  results,  and  certainly  tbey  bare  not  express- 
ed in  clear  and  direct  words,  an  intention  to  create,  by  the  pre- 
sent bond,  an  obligation  to  pay  a  perpetual  annuity  to  the  Col- 
lege, independent  of  their  continuing  vassals  in  the  feu,  or  tbe 
College  continuing  superiors.  On  the  contrary,  I  am  humbly 
of  opinion  on  the  whole  matter,  that  there  is  no  solid  ground 
for  making  any  distinction  in  this  question  between  tbe  cases 
now  before  the  Court  and  those  of  Soot's  Trustees  aud  Hmsll 
v.  Miller — decisions  which  cannot  be  questioned,  at  least  in 
this  Court 

Lord  Murray: 

"  After  I  had  prepared  a  written  opinion,  as  desired  by  the 
Consulted  Judges  in  these  eases,  I  received  Lord  Robertson's 
opinion ;  and  as  he  bos  quoted  the  same  passages  Iron  the  ero- 
des of  roup,  the  obligation  or  bond,  and  the  feu-charter,  and  I 
agree  in  the  conclusion  to  which  his  Lordship  comes,  and  the 
authorities  and  argument  by  which  it  is  supported,  I  am  enabled 
to  on)  t  great  pan  of  what  I  had  written,  and  I  have  only  forther 

to  observe, — 

"  I.  That  all  tbe  authorities  in  the  law  of  Scotland  hold, 
that  where  an  obligation,  especially  one  relating  to  aalrn.  hst 
been  framed  by  persona  conversant  with  legal  terms,  the  bro- 
card  applies. — *  verba  sunt  ioterpretanda  contra  pnjfetentcfs, 
qui  potult  sibi  clarius  legem  dixisse,  or  men  ten)  apurxins  expu- 
casee.'  Lord  Stair  14.  42.  19),  after  allowing  the  exception  of 
agreements  among  ignorant  persons,  define*  the  rule  thus:— 
1  Verba  sunt  ioterpretanda  contra  proferentem,  when  tbe  par- 
ties are  skilful,  or  are  known  to  have  trusted  skilful  persons  in 
forming  of  the  writs,  and  therefore  the  same  should  be  a*  ouch 
extended  In  favour  of  tlie  other  party  as  their  sense  can  bear.* 

"  Mr.  Erskine,  laying  down  the  same  rule  (S.  3.  S7>  traces  it 
from  the  civil  law,  and  states,  that  the  greater  of  snch  deads 
■sibi  imputet'  that  be  did  not  express  his  mind  more  clearly 
when  it  was  In  his  power. 

"  Lord  Bsnkton,  referring  to  the  clixii.  law  of  the  Digest,  'A 
Jit*™  regvbt  jurit,'  'in  contrshends  renditioneambiguuiH  pac- 
tum contra  ixnditomn  interpretsndum  est,'  ssys,  that  it  is  re- 
ceived in  our  law  because  the  tlltr  prescribes  lite  terms  of  tte 
purchase,  and  is  the  granter  of  the  right.  These,  and  all  other 
authorities  in  the  law  of  Scotland,  apply  in  termini*  to  this  cant 

"II.  The  defenders  do  not  venture  expressly  to  deny  that  this 
is  the  law  of  Scotland,  and  they  are  thus  driven  to  maintain,  thai 
the  deeds  which  they  required  by  the  articles  of  roup,  sod  which 
they  obtained  from  Mr.  Forbes,  the  purchaser  of  the  lea,  de- 
clared, ina  manner  that  could  not  be  mistaken,  that  the  ool%a- 
tion  in  the  bond  whicli  the  articles  of  roup  require,  was  to  sak- 
sist  alter  the  purchaser,  whoever  he  might  be,  should  cease  10 
have  any  connection  with  the  lands. 

"  III.  This  assertion  of  the  pursuers  is  not  borne  rat  by  the 
articles  of  roup,  and  Is  contradicted  by  their  own  summons  in 
tills  action,  which,  in  the  year  1MB,  says, — 'That  the  pursuers, 
foreseeing  the  probability  of  th«  subjects  being  bidden  up  be- 
yond their  agricultural  value,  in  order  to  guard  against  sad 
prevent  themselves  and  their  successors  in  office  from  being  at 
a  future  period  thrown  back  upon  the  security  of  tbe  subjects 
alone  for  the  feu-duty,  in  case  the  purchasers  should  cease  to 
require  the  subjects  tor  the  particular  purposes  in  view  at  the 
time  of  the  purchase,  and  the  pursuers  meaning  to  sell  only  no 
der  stipulations,  which  should  fli  upon  the  purchasers,  and  their 
heirs  and  successors,  a  separate  and  permanent  obligation  fir 
the  feu-duty,  irrespective  of,  and  over  and  above  tbe  secariry 
for  it  which  the  subjects  themselves  might  afford,  and  wstssat 
Ttfcrtw*  to  lit  actual  aienertlap  thereof.'    , 

"  Here  the  pursuers'  object  is  most  clearly  expressed.  Bet  if 
these  were  their  views  in  IBIS,  why  ware  they  not  expressed 
with  equal  clearness  in  the  articles  of  roup  f  Why  did  they  net 
add  to  tbe  description  of  the  personal  bond  (an  instrument,  ac- 
cording to  their  view  of  it,  previously  was  unknown  to  the  law 
and  practice  of  Scotland),  that  the  payments  under  it  should 
endure  even  after  alienation  of  the  feu  might  take  place.  That 
would  have  been  a  clear  declaration  of  intention,  surd  a  eon*- 
spoadlng  obligation  ought  to  have  been  added.  A  fear  words 
would  have  expressed  tbe  obligation  in  stringent  tanas. 

"IV.  Tbter--*- 
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ery  simple  point,  whether  ttu  mere  circumstance  of  requiring 

separate  bond,  amounted  to  ■  clear  declaration  of  the  inten- 
on  that  the  obligation  to  pay  the  fen-duty  stipulated  by  the 
nicies  of  ronp  should  subsist  for  ever,  although  the  lands  were 
Iboated. 

"The  pursuers  answer  thlt  by  putting  a  question.  Tbejr 
ij,  What  other  object  could  they  bare  in  exacting  this  personal 
and  than  that  of  consiitnting  a  permanent  obligation,  which 
is  to  subsist  although  the  lands  were  subsequently  alienated 
id  possessed  by  other  persons  bona  fide. 

"  The  defenders  met  this  argument  directly  when  the  case 
ime  before  the  Court.  'They  said  there  were  many  incon- 
seiences  which  might  be  avoided,  and  advantages  which  might 
e  obtained,  by  haying  the  bond  granted  at  Aberdeen  imme- 
isieiy  by  the  purchaser,  and  separately  from  the  contract. 

"'(I.)  If  the  superior*  found  it  necessary  to  charge  the  vassal 
if  payment  of  the  feu- duties,  and  if  the  vassal's  obligation  waa 
miairied  only  in  hit  awn  title  (whether  that  title  was  a 
nilatenl  charter  or  a  bilateral  contract  of  feu),  the  superior 
mit  procure  the  feu-cbarter  or  feu-contract  from  the  vassal 
ho  is  the  debtor,  and  who  foil  to  have  it  in  his  possession. 
"'(a.;  The  separata  obligation  might  be  recorded  in  theSheriff- 
ourt  books,  or  any  other  competent  record;  whereas,  when 
ie  obligalion  is  embodied  in  the  feu-charter,  it  must  be  re- 
inled  in  the  Court  of  Session  alone,  in  terms  of  the  statute 
m,  e,  35. 

■"(3.)  The  registration  would  be  much  more  expensive  when 
ie  obligation  is  made  part  of  the  feudal  title,  at  the  whole  of 
io  deed  must  be  recorded. 

" '  (4.)  By  obtaining  a  bond  or  obligation  from  each  singular 
iccessor,  the  fen-duty  would  be  at  once  constituted  against 

"  It  may  be  observed,  that  this  is  confirmed  by  both  those  case* 
scarring  at  Aberdeen,  where  it  might  be  an  object  to  have  a 
iniiy  mode  of  exacting  the  fen-duties  by  mean*  of  an  oblige- 
on  recorded  in  the  Sheriff- Court  there. 

"V.  This  statement  waa  not  denied,  and  it  might  appear  to  any 
urchaser  to  account  fully  for  the  bond  bring  separate  from  the 
u-chsrter.  But  the  argument  in  by  no  means  conclusive, 
Ithough  the  defenders  were  not  able  to  answer  it  in  so  direct 
nd  satisfactory  a  manner.  Even  if  the  bond  was  entirely 
utter  of  surplusage,  it  would  only  be  one  of  many  unnecessary 
mIi  which  provincial  practitioners  are  not  unwilling  to  ac- 
imulnte.  Is  that  any  reason  for  giving  It  an  interpretation 
liferent  from  what  the  law  of  Scotland  gives  to  the  same  word* 
lien  used  in  a  fen-charter  ?  It  i*  established  by  the  decisions 
i  the  cases  of  Soot's  Trustees,  27th  February  1846,  and  in 
mill  *.  Miller,  Sd  February  1849,  that  the  same  words  oc- 
nring  in  a  fen-charter  would  mean  no  more  than  that  the 
ersonal  obligation  to  pay  the  feu-duties  should  subsist  as  long 
i  the  (Msal  possessed  the  lands.  If  that  is  the  legal  interpre- 
ition  .if  such  or  similar  obligation*  in  a  feu-charter,  it  seems  a 
try  feeble  argument  for  the  pursuers  to  urge,  that  no  offerer 
mid  suppoee  the  seller  had  any  other  intention,  in  exacting 
ie  separate  obligation,  than  that  of  constituting  an  obligation 
nltnown  in  the  law  of  Scotland  before,  and  would  oblige  him 
•  pay  for  ever  the  whole  feu-duties  of  a  subject,  after  it  had 
?cn  bona  fide  alienated  and  possessed  by  another  person. 

"The  answer  to  this  argument  is  obvious.  Why  did  the 
itute  fanners  of  these  articles  of  roup  leave  that  to  be  matter 
'  conjecture,  when  they  might  have  expressed  themselves  aa 
early  at  first  as  they  have  done  in  the  present 
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"  VI.  The  bond  in  question,  according  to  the  interpretation 
liich  the  pursuers  endeavour  to  attach  to  it,  waa  a  restraint 
i  alienation,  but  the  other  provisions  In  the  articles  of  ronp 
ere  most  favourable  to  alienation.  They  beer,  that  every  heir 
id  lingular  tucanar  shall  be  obliged  to  take  out  a  charter  and 
rent  a  personal  obligation  if  required,  for  payment  of  the  feu- 
oties  :  Bnt  that  the  charter  ahull  contain  a  declaration,  that 
ie  'feu  duly,  interest  and  penalty,  end  others  above  mentioned, 
nil  be  In  full  of  all  entries  for  heirs  end  singular  successors, 
nd  all  other  casualties  of  superiority  which  shall  thereby  be 
enounced  in  favour  of  the  purchaser  and  hi*  foresaids.' 

"Any  offerer  reading  that  clans*,  might  suppose  it  was 
'tended  lo  give  the  greatest  possible  facilities  to  sale*,  for  the 
rdionry  restraints  on  alienation  are  expressly  renounced  ;  but 
ie  bond  in  question,  as  Interpreted  by  the  pursuers  in  one  case, 
id  the  defender*  in  ■  the  other,  would  constitute  greater 
:itrsinu  on  sale*  than  any  hitherto  known  in  the  law  of 
flMlanJ, 


"  Lord  Mackenrie  observed  in  the  esse  of  Small  e.  Miller  . 
'A  man  cannot  be  said  to  have  power  to  alienate  his  property, 
if  he  roust  subject  himself  to  an  eternal  obligation  to  pay  the 
feu-rent.  I  never  before  heard  or  read  of  a  personal  obligation 
to  pay  an  annuity  to  last  for  ever.  It  may  be  lawful,  perhaps, 
but  it  certainly  would  bave  the  charm  of  novelty.  It  certainly 
was  never  contemplated  by  any  one  in  this  case,  according  to 
my  understanding  of  the  bargain.' 

"  If  the  pursuers,  instead  of  the  obligation  which  they  allege 
they  created  on  the  part  of  the  purchaser,  had  directly  provided, 
that,  in  the  event  of  a  sale,  four  years'  feu-  duty  should  be  paid, 
they  would  not  apparently  have  created  a  greater  impediment 
to  alienation  than  their  bond  would  create,  if  it  received  the 
Interpretation  which  they  contend  for. 

"  There  oan  be  no  doubt,  however,  that  if  they  bad  thrown 
such  an  impediment  on  alienation,  it  would  have  materially 
affected  the  sain  of  the  land. 

"They  therefore,  on  the  one  hand,  encouraged  offerer?  at 
the  roup,  by  renouncing  all  entries  and  casual  ties  of  supe- 
riority for  singular  successors  ;  and  tbey  endeavoured  covertly 
to  tax  them  to  an  infinitely  greater  Funount  by  exacting  an 
obligation  unknown  to  the  law  of  Scotland  before,  and  which, 
if  it  occurred  In  a  feu-charter,  would  only  confirm  the  obliga- 
tion to  pay  the  feu-duties  arising  from  the  possession  of  the 

"  VIL  The  pursuers  seemed  disposed  to  make  some  legal 
distinctions  between  the  condition  of  the  first  acquirer  of  the 
fen,  and  that  of  purchaser*  and  singular  sucueesors.  There 
eeema  no  foundation  In  the  article*  of  roup  for  that  distinction, 
after  the  expiry  of  the  first  ten  yean,  in  the  articles  of  roup 
and  other  deed*.  The  purchaser  at  the  roup  is,  according  to 
the  third  article,  to  grant  a  personal  bond  for  payment  of  the 
sen-duty  at  certain  terms,  after  finding  security  for  the  first  ten 
year*.  Every  subsequent  singular  successor  was  bound  to  take 
out  charters  and  giant  a  personal  obligation,  if  required,  for 
payment  of  the  fon-dntiee.  By  requiring  security  for  payment 
of  the  feu  for  the  first  ten  year*,  the  pnrsuers  required  addi- 
tional security  for  that  period  alone,  tvhiohthey  did  not  require 
afterwards,  expectingapparently  that  improvements  and  build- 
ings would  be  made  during  these  ten  years,  which  would  make 
the  fen  more  productive. 

"Supposing  that  a  sale  take*  place,  and  an  obligation  is 
required  from  the  next  or  any  subsequent  purchaser,  could  that 
be  made  different  in  one  tingle  important  word  from  what  ha* 
been  printed  aa  the  obligation  of  Messrs.  Forbes  and  Davidson, 
with  the  exception  of  cautionary  for  ten  years,  to  which  David- 
son subjected  himself  T  It  must  be  an  obligation  granted  for 
payment  of  tho  feu-duties,  and  would  of  course  contain  an 
obligation  to  pay  them,  and  a  clause  of  registration. 

"Although  tbe  pursuer*  have  not  been  explicit  on  the  subject, 
they  seem  willing  to  leave  room  for  some  distinction  being 
made  between  tbe  first  and  subsequent  bonds.  The  pursuers 
would  greatly  Impair,  If  not  entirely  destroy  their  own  argu- 
ment, if  they  were  to  admit  that  an  obligation  grouted  by  any 
subsequent  singular  successor,  obliging  him  to  pay  tbe  feu- 
duties  in  all  time  coming,  would  not  constitute  a  perpetual 
and  personal  obligation  after  he  had  conveyed  tbe  feu  to 
another  person.  That  would  admit  that  a  separate  personal 
obligation  might  exist,  and  be  useful  without  constituting  a 
permanent  obligation  ;  aud  it  would  therefore  take  away  en- 
tirely the  foundation  of  the  pursuers'  argument,  that  no  personal 
obligation  could  be  granted  onlesa  for  the  purpose  of  consti- 
tuting a  permanent  obligation  to  pay  the  feu  duties- 

"  If,  on  tbe  other  hand,  the  pursuers  maintain  that  every 
future  obligation  required  in  consequence  of  sale  will  constitute 
a  perpetual  obligation  :  Then,  supposing  there  were  ten  sales 
of  these  lands  In  the  one  case,  or  of  the  houses  in  the  other, 
ten  persons  might  be  charged  after  the  feu-duties  beuuine  due, 
although  they  hod  no  connection  whatever  with  the  lands  or 
houses ;  andtheroal  possessor,  tbe  only  person  naturally  Labia, 
might  bo  passed  over,  and  no  proceedings  instituted  against 
Mm. 

"  Upon  these  views,  which  are  only  supplemental  to  Lord 
Bobertaon'a  argument,  I  am,  bnmbly  of  opinion,  that  there,  la 
id  distinction  between  tbe  decision  which  ought  to  be 


Lord  Cowan :  _  I 

"  I  am  humbly  of  opinion  that  the  interlocutor  of  thajLerd 
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Ordinary  reclaimed  against  by  Lady  Jum  Hay  and  husband 
onght  to  be  recalled;  and  that,  in  both  of  the  com*  upon  which 
the  oplnlona  of  the  Consulted  Judge*  have  been  requested,  r~ 

intetlocutorahouldt    '  <=•........    .... 

fccofmiied  in  Sont'i 

Small  o.  Miller,  8d  Feb.  1849. 

■  The  distinction  between  the  present  cum  and  thoee  which 
bare  been  decided,  la,  that  In  the  latter  the  pertonal  oblfga. 
■Uon  undertaken  by  the  vassal  was  contained  la  the  same  deed 
with  the  constitution  of  the  real  right ;  while  In  the  former 
the  personal  obligation  ha*  been  made  the  snbject  of  a  sepa- 
rate deed.  So  far  m  I  can  perceive,  no  other  real  distinction 
exists; — for  It  wa«  admitted  In  the  argument,  that  it  can 
make  no  difference  that  the  question  relates  to  liability  for 
fcu-dnties,  and  not  for  ground- annuals.  The  distinction, 
Indeed,  rather  favours  the  application  of  the  principle  to  the 
case  of  feu- duties. 

"  In  the  case  of  Soot's  Trustees,  the  contract  of  ground, 
-annual  proceeded  on  the  narratl  re  that  the  lubj  acta  were  agreed 
to  be  disponed  to  Soot, '  his  heirs  and  amignees,  In  considera- 
tion of  the  latter  becoming  bound  to  pay'  the  ground-annual, 
and  on  condition  farther  that  the  same  shontd  be  declared  a 
real  burden  on  the  subject* ;  and  after  conveying  the  subjects, 
and  declaring  the  ground-annual  a  real  burden,  the  personal 
obligation  undertaken  by  Soot  was  t hue  expressed — 'For  which 
cause*,  and  on  the  other  part,  the  said  James  Soot  hereby  bind* 
and  obliges  tamtelf,  hit  Ann,  eztcutort  and  lueattori,  to  make 
payment  to  the  said  Andrew  Peddle  and  hlsforesnidsof  Iht/ore. 
fid  ground-annual  or  yearly  Bum  of  £160  Sterling,  and  that  at 
two  terras  In  the  year.  Martinmas  and  Whitsunday,  by  equal 
portions,  commencing  the  flint  term's  payment  at  the  term  of 
Martinmas  1880,  Ihe  next  term'*  payment  at  Whitsunday  fol- 
lowing, and  so  forth,  half-yearly  and  tennly,  in  all  time  then- 
a/Mr,'  with  penalty  and  interest  as  therein  specified.  And  In 
Small  v  Miller,  after  the  usual  clauses  disponing  the  subjects 
and  constituting  the  ground-annual  a  real  burden,  the  vassal, 
Small,  bound  and  obliged  '  himself,  Am  *«>»,  oxeuiort,  and  nav 
tettoii  whomtomer,  to  make  payment  to  the  said  Ocoige  Milne, 
4c.  as  trustees  foresaid,  and  the  survivors  or  survivor  of  the 
■aid'  trustees,  '  and  to  the  heirs  and  assignees  whomsoever  of 
then),  or  the  snrv)  vnrs  or  survivor  of  them,  or  other  party  in 
their  right,'  of  the  ground-annual,  and  that  yearly,  at  toe  terms 
of  Whitsunday  and  Haitlnmat  in  each  year,  beginning  with 
the  term  therein  specified  for  the  half-year  Immediately  pre- 
ceding that  term,  and  the  next  term's  payment  at  Martinmas 
thereafter  for  the  half-year  immediately  preceding  that  term  ; 
■and  so  forth,  half-yearly,  at  the  terms  of  Whitsunday  and 
Ifartlnmas  thereafter,  in  all  timt  coming;  with  interest  and 
penalty  therein  specified. 

"  No  terms  mure  eipressive  of  absolute  personal  obligation 
could  well  be  employed ;  and  tbe  clause  is  in  ipuismU  vtrbit 
the  same  with  what  Is  inserted  In  feu-con tracts,  according  to 
the  form  universally  followed  In  such  transactions.  But  the 
terms  of  the  separate  deeds  of  personal  obligation  in  the  two 
oases  before  tbe  Court  are  precisely  similar. 

"The  personal  obligation  In  the  separate  deed  in  Lady  Jam** 
Hay's  case,  undertaken  by  her  father  Mr.  Forbes,  tbe  original 
Vassal,  proceeds  on  the  narrative  of  the  article*  of  roup,  and— 
In  Implement  theieof,  so  far  as  Incumbent  on  him — binds  and 
obliges  him, '  his  aers,  atattori  and  sureosor*,'  duly  and  regu- 
larly •  (o*w*t  payment'  to  the  principal  and  professors  of  King's 
College  of  Aberdeen,  and  to  tlieir  successors,  or  any  other  per- 
son authorised  by  them  to  receive  the  same,  -tin  ntn  of  £502  of 
■umiy  fin-  doty  for  lit  forttaid  tandt  and  etktrt,  at  the  terra  of 
Martinmas  yearly,'  and  of  the  value  of  tbe  victual- foo-daty 
therein  mentioned,  beginning  the  said  payment  at  the  term 
of  Martinmas  1818  of  the  money  ten-duty,  and  of  the  victual 
ftu-duty  at  tbe  term  of  Whitsunday  thereafter,  for  crop  and 
year  1818;  'and  so  to  continue  In  payment,  at  the  terms  above, 
mentioned,  in  all  limt  tasraa/tsr,'  with  penalty  and  interest  as 
therein  specified.  And  In  the  case  of  Brown'*  Trustees,  the 
personal  obligation  undertaken  by  Mr.  Brown—  on  the  narra- 
tive of  the  articles  of  roup,  and  of  it  being  thereby  made  ln- 
atrmbentoo  blm  to  grant  a  personal  obligation— bind*  and 
oblige*  him, 'hie  '  heirs,  executors,  and  nceutert  wasmsatesr, 
without  hurt  or  prejudice  of  the  real  right'  competent  to  the 
superiors,  the  burgh  of  Aberdeen,  their  trustees, '  to  content, 
pay,  and  deliver  to  the  laid  trustees  of  the  burgh  Ms  ttiputaUd 
frtrntdtua  or  fen-duty,  at  the  sneeined  term*,  and  so  forth,  at 
ia»U&<*Wkitmi&j*rtiU«)iaim,*k*t*tA^i»*Ktim* 


earning,  during  the  not-redamptien  thereof,'  alio  intanst  ssd 
penalty  in  cass  of  failure  therein  specified. 

'•  The  exact  parallelism  of  tbe  word*  la  which  tin  pence*! 
obligation  was  expressed  In  the  decided  cases,  and  iA  thai 
n  ployed  in  the  personal  bonds  under  o      "       ' 


oorporated  in  the  tame  deed  with  tbe  real  tight  Id  the  os* 
set  of  cases,  while  it  la,  in  the  other,  contained  in  a  scpsnut 
deed.  Bnt  after  giving  the  matter  the  fullest  coiniderstkn,  I 
am  unable  to  discover  any  satisfactory  ground  far  gtviat;  s 
different  Interpretation  to  the  very  same  words,  saw  .fir  lis 
ina  pa-tonal  ebHoalion,  merely  because  of  tkat 


pvrpvtt  O) 

obligettoi 


obligatory  writing  or  bond,  separate  and  apart  from  th*  deed 
constituting  the  real  right 

"In  the  firtt  place, in  questions  of  this  kind,  what  tht  Coot 
has  mainly ,  in  my  opinion,  to  consider,  la  the  aatun  tf  th 
trojuaction  out  of  which  theobligatioo  has  arisen,  and  of  watt 
It  truly  forms  an  inherent  part.  The  Court  baa  not  to  anch 
to  consider,  where  the  obligatory  words  are  found — whether  is 
the  same  deed  constituting  the  real  right,  or  In  a  seMlats 
writing,— as  the  Irm  purpot*  which  they  must  be  held  inteadeJ 
to  subsets*,  consistently  with  the  position  and  object  of  Iss 
contracting  parties.  Accordingly,  the  House  of  Lords,  in  dis- 
posing of  the  cases  of  Maltlend  v.  Home,  21st  Feb.  lSti,  sod 
Sinclair  o.  Marquis  of  Breadalbane,  14th  Aug.  1846,  did  set 
consider  the  circumstance,  of  tbe  personal  obligation  of  rclirf 
having  been  originally  Incorporated  in  the  same  deed  silo  Um 
transference  of  the  right  to  tbe  teinds  in  the  one  cast,  tod  if 
the  lands  and  teinds  in  the  other,  of  material  moment  Hsli 
rng  the  obligation  not  an  essential  part  oi  tbe  tit)*,  bat  dWtinct 
and  collateral,  and  la  UtneUurt  mjmraNt  from  fa*  r*si  ri>M 
was  held  not  to  run  with  the  lends;  bnt  to  require  Iransuiisaa 
by  special  title  to  rest  it  in  the  singular  sucoassor  of  tbs  gw- 
tee  of  the  proprietorship.  These  case*  no  doubt  Oeelt  wild 
the  transmission  of  the  right  of  the  creditor  in  the  oblisetw, 
while  the  question  here  Is,  as  to  the  transmission  of  lanoUha. 
Won  undertaken  by  the  debtor.  Still  the  principle  of  eouftra> 
Uon  applicable  to  such  questions  appear*  to  me.  the  aunt 
whether  the  inquiry  regards  the  creditor's  right  to  eufem,* 


The  deed*  noi  ._. 
of  real  rights,  in  early  times,  consisted  of  several  distinct  ■* 
Inga  The  procurstory  of  resignation — the  obligation  to  tafcH 
and  the  precept  of  saslue — and  also  the  obligation  of  nam* 
dlee,  and  the  dans*  of  assignation  of  writ*  and  rents— vote 
tbe  subject  of  separate  deeds,  but  having  ail  of  thea  nlsuss 
to  the  one  transaction  which  the  parties  wen  engaged  la  pd- 
fectlng.  And  bad  it  bean  customary  in  tboaa  time*  to  tabss 
personal  obligation  from  the  vassal  for  tbe  uu-dntha,  tab 
would  have  been  done  by  a  distinct  bond  or  writing,  sod  art, 
a*  in  modern  style,  by  insertion  of  tbe  obligation  in  the  tust 
deed  with  tbe  constitution  or  transmission  of  tbe  real  rigs* 
But  I  apprehend  that  this  obligation,  like  all  the  other  obligt- 
ment*  of  the  contracting  parties,  must  then,  a*  now,  haw  boa 
subjected  to  the  same  rule  of  construction,  and  been  inUrpreW 
Tolerably  to  the  legal  character  of  the  contract  which  ant  ii 
their  contemplation. 

"Now  the  Court,  in  disposing  of  the  cases  of  Soot's  Trades 
and  of  Miller,  gave  what  was  deemed  their  neceBsatyandbp- 
timate  effect,  in  tbe  construction  of  the  obligatory  words.  <o 
considerations  arising  from  the  nafnrso/laenwasoBliasof  abka 
the  personal  obligation  formed  part— the  assrter  (payveal « 
feu-duties  which  were  oUttssn  fundi)  in  respect  of  which  lis 
obligation  purported  to  be  undertaken— end  the  legal  pn** 
ples  which  repudiate  perpetuity  of  obligation,  unless  ctssflj  «*• 
pressed.  Hence  It  was  that  the  Court  were  led  to  tbe  ceodt- 
sion,  that  the  obligatory  words  could  not  be  held  biEding,  sft* 
divestiture  of  the  lands,  upon  the  obligee  and  hi*  geusrsl  re- 
presentatives. And  the  name  consideration  as  I  thinx,  call  ■* 
a  similar  construction  of  the  obligatory 


and  it  is  established  to  be  no  other  than  a  ssauasssst  saw *•» 
right  and  title  to  tbe  land*  following  tbe  ewiieonxta,  frht- 
rently  attached  to  tbe  enperiurity  on  the  one  hand  Mssaw* 
the  right  to  enforce  it,  and  no  lea  inherently  attached  tt  »£> 


ttca.i 


TS  THE  COUHT  OF  SESSION,  d*. 


•heft  Wren  along  with  the  other  deed*  by  which  the  transac- 
tion *n  completed,  appear  to  me  necessarily  to  lead  to  the 
wee  view  of  the  obligation  they  contain. 

"The  articles  of  roup  are  specially  set  forth  and  narrated, 
md  the  bonds  expressly  bear  to  be  granted  Id  Implement  of 
those  article*,  and  because  of  It  being  made  Incumbent  by 
them  thet  the  purchaser  should  grant  the  personal  obligation 
which  the  bonds  contain.  Again,  the  charter  by  which  the 
nsnlage  was  crested,  also  refers  to  the  article*  of  roup  and 
to  the  personal  bonds  granted  by  the  purchasers.  It  thus 
homes  indispensable  to  have  regard  to  the  stipulations  in 
tbs  articles  of  mop,  as  well  uto  the  terms  of  the  feu  charter, 
fa  older  to  art-Ire  at  a  proper  etew  of  the  legal  effect  and 
operation  of  the  personal  bonds,  and  the  Intention  of  the 
parties. 

"Now,  (I.)  The  articles  of  roup  (to  take  Lady  Hay's  oase). 
in  rtlpulatlng  that  the  person  preferred  to  the  purchase  shall 
put  a  personal  bond  for  the  regular  and  punctual  payment 
ef  the  fen. duty,  with  sufficient  security  lor  ten  yean,  and  ob- 
liging himself  thereafter,  and  his  heirs  and  successors,  for  such 
psrment  in  all  time  from  and  after  the  expiry  of  the  said  ten 
Jbhsj— plainly  contemplate,  in  my  opinion,  net  the  const i- 
tntlon  of  an  obligation  th*t  n»u  othtr  pernio,  as  rasas]  In  the 
Unds,  shall  pey  the  lea -duties,  and  tor  whose  punctual  payment 
ef  it  the  grantor  and  his  heini  and  successors  are  to  bo  perpe- 
toal  cautioners,  bnt  tbe  constitution  of  an  obligation  ineua. 
Ini  m  Mrsusises,  as  esssafa  in  the  lands,  to  make  such  due  and 
regular  psymout.  1  think  It  Is  a  constrained  and  unnatural 
rise  of  the  obligatory  terms  contained  In  the  third  article  of 
the  articles  of  ronp,  to  give  them  any  other  interpretation. 
And  this  ilew  of  the  bond  to  be  granted  by  tbe  purchaser  I* 
supported  by  tbe  fourth  article,  setting  forth  the  counter  obli. 
■sliou  inenmbent  on  the  sellers,  and  the  provisions  and  decks. 
rsttons  to  be  contained  In  tbe  charter  which  they  undertook 
to  giant  Upon  the  personal  bond  in  the  stipulated  terms, — 
that  li,  by  himself,  his  heirs  and  successors, — being  executed 
bi  the  purchaser,  a  charter  of  the  lands  {■  to  be  granted  In 
fcrosT  of  htm.  bi«  heirs  and  assignees,  bnt  under  the  decla- 
ration—<1.)  That  If  two  yuan'  feu-duty  happen  to  be  resting 
at  one  and  tbe  same  time,  the  charter,  and  all  the  titles  follow- 
ing thereon,  are  to  become  void,  '  and  the  purchaser  and  hit 
Jwwaufci  shall  lose  all  right  and  Utle  to  the  Same.'  This,  I  ap- 
prehend, must  mean  the  purchaser,  but  heirs  and  successors,— , 
that  ft,  his  diaponeea  or  successors  In  the  feu,  whether  created 
•ach  by  gratuitous  or  by  onerous  title-  And  accordingly  the 
article  pioceeds  to  stipulate  far  the  Insertion  In  the  charter  of 
Ihit  farther  declaration— (£) '  That  every  heir  imdnngutar  sue 
•saw  acquiring  right  to  the  laid  lands  and  others,  or  any  part 
thereof,'  aiiall  be  obliged  to  take  oat  a  charter  from  the  supe- 
riors, '  and  to  gTantapmonafoUieuften,  if  required,  far  payment 
ef  the  said  feu-duties ;'— 'every  hnr  and  dnfutariuccc— or,' — i.  a. 
to.  corroboration  and  satisfaction  of  the  undertaking  by  tile 
original  purchaser,  not  for  himself  only,  but  for  those  very 
parties,— Am  test?  0*0*  successor*,— as  they  should  acquire  right 
to  the  subjects ;  and,  (8.)  It  is  stipulated  that  the  charter  shall 
contain  a  declaration,  that  the  fen-doty  and  others  Is  to  be 
'  In  fall  of  all  entries  for  Mrs  and  lingular  sueausers,  and  all 
other  casualties  of  superiority  which  shall  thereby  he  re. 
Bounced  In  favour  of  the  purchaser  and  bis  foresaids,' — t.  t  his 
heirs  and  successors  in  the  lands.  These  several  parts  of  the 
fourth  article  of  the  articles  of  roup  appear  to  me  to  be  con. 
liitent  alone  with  that  Interpretation  of  the  words  'antra  and 
"teuton'  In  the  third  article,  stipulating  tor  a  personal  bond, 
which  limits  its  opeietlon  to  the  purchaser's  heirs  and  succes- 
sor. In  the  lands. 

".Again,  (2.)  The  terms  of  the  fen-charter  are  In  entire 
eoMonancd  with  these  views,  Inasmuch  as  it  bears  to  proceed 
upon  tbe  personal  bond  having  been  granted  by  the  purchaser 
fcr  the  fen-dntles  In  terms  of  the  articles  of  roup—'  therefore. 
Id  Implement  of  said  articles  of  ronp  on  onr  part,  and  in 
consideration  of  tbe  yearly  feu-duties,  and  with1  and  nnder 
the  reservations'  and  others  therein  specified,  the  auperiors 
proceed  to  give  over  the  lands  In  fen-farm  to  and  In  favour 
of  the  said  James  Forbes,  Us  helm  and  assignees  whomsoever, 
for  payment  of  the  redsWe  to  them,  and  tbelr  successors,  by 
tbe  pnreheser  and  Ass  /ammdt,  at  the  stipulated  terms,  In  alt 
Urae  thereafter. 

•"flat  wonls  of  personal  obligation  are  the  same  with  those 
Is  tWja-keta  writing  or  bond,  under  this  exception,  that  tbe 
ss^ss*jB^*c4^  being  to  Mr.  Forbes,  •sssMsawa* 


run'iTMu,'  the  word  ■  foresaids'  In  the  charter  may  be  thought 
Id  some  views  to  refer  to '  Mr*  ssvi  mtigntm,'  and  therefore  to 
be  different  from  '  hiirt,  executors  and  •uenueri,'  liut  I  can* 
not  hold  this  difference  In  expression  to  afford  any  evidence 
of  Mr.  Forbes'  Intention  to  undertake  a  personal  obligation, 
eiamfiuUy  difftrm  in  Its  legal  effect  and  character,  by  tbe  one 
deed,  from  what  he  did  by  the  other.  And  if  so,  it  appears 
to  me  to  follow,  that  the  Insertion  of  the  obligatory  words  in 
the  fen  charter  fixes  the  meaning  to  be  ascribed  to  the 
separate  bond,  which,  in  Its  nature  and  form,  is  merely  aMa- 
tcral  and  ancillary. 

"  The  charter  proceeds  to  embody  the  declarations  set  forth 
in  the  articles  of  roup.  In  particular,  It  declares  that  every 
heir  or  singular  successor  acquiring  right  to  the  lands,  shall  be 
obliged'  to  grant  *pmonal  iMiaalim,  If  required,  for  payment 
of  the  said  feu  duties'  and  others,  but  this  without  prejudice 
of  tbe  real  right ;  and  it  Is  finally  set  forth, '  which  real  and 
perianal  rightc  shall  both  stand  effectual,  the  one  without 
prejudice  to,  but  in  fart  her  corroboratiou  of  the  other.'  These 
several  stipulations  in  the  feu-charter  Ivannot  read  In  any  other 
sense  than  that  tbe  personal  obligation  to  be  granted  by  each 
heir  and  successor,  for  payment  of  the  feu-duty,  on  his  acquir- 
ing the  lands,  Is  to  be  In  similar  terms  with  that  stipulated  to 
be  granted  by  the  original  purchaser,— substitutional  ot  that 
original  obligation,  and  satisfying  its  terms  as  truly  undertaken 
by  tbe  purchaser  for  himself,  and  his  heirs  and  successors  In 
the  subjects  of  tbe  fen. 

"  When  thus  viewed  In  connection  with  the  articles  of  ronp 
end  feu-charter,  the  construction  of  the  terms  uf  the  personal 
bond  seems  to  admit  of  no  real  doubt. 

"  The  circumstance  of  a  personal  bond  for  the  fen-duties  be- 
ing stipulated  for  as  a  separate  deed,  appears  to  me  sufficiently 
accounted  for  without  holding  It,  by  implication,  to  afford  evidence 
of  intention  that  it  was  stipulated  for  and  granted  ss  the  consti- 
tution of  a  perpetual  personal  obligation.  The  stipulation  was 
Important  for  the  superiors — (.1.)  to  secure  the  constitution  of 
the  cautionary  obligation,  •  hlch  the  purchaser  was  taken  bound 
(ogive  for  the  feu-dutlesnf  the  first  M  years;  fur  although  the 
cautioners  might  have  been  made  parties  to  a  feu-couiract,  as 
In  SinaU's  oase,  theycould  not  be  parties  to  the  feu-charter ; 

SI.)  to  give  to  them  Immediate  mesne  of  recovering  tbe  feit* 
laties,  not  merely  against  the  origins]  vassal,  but  against  his 
heir*  and  successors  la  the  feu,  by  whom  similar  bond*  were  ts 
be  granted  certainly  for  that  purpose ;  and,  1.3.)  to  furnish  the) 
superiors  with  a  deed  constituting  tbe  personal  obligation  to  pay 
the  feu-duties  by  the  possessor  of  the  subjects  of  the  feu  for  the 
time, — whether  the  original  muar,  or  hi*  heir  taking  the  sub- 
jects, or  his  successor  in  the  vssealsge  by  singular  title, — on 
which  immediate  diligence  might  bo  used.  To  give  tbe  effect 
contended  for  by  tbe  auperiors  to  the  personal  bond,  merely  be- 
cause of  Its  being  a  separate  deed,  would  be  contrary,  as  I  think, 
to  the  understanding  and  footing  on  which  the  parties  must  be 
held  to  have  contracted  ;  and,  without  any  sufficient  Indication 
of  intention  to  constitute  such  en  unusual  obligation,  to  hold 
by  implication  that  the  vessel  undertook  what,  to  all  real  effects, 
must,  after  alienation  of  the  feu,  amount  to  a  perpetual  bond  of 
cautionary,  by  which  be  and  bi*  general  representatives  sod 
estate  are  to  b*  for  ever  bound,  m>  matter  through  bow  many 
hands  the  right  to  the  real  estate  ha*  meanwhile  passed. 

"  Besides  the  grounds  now  stated,  on  which  my  opinion  ha* 
mainly  been  founded,  other  considerations  have  occurred  to 
me  j— bnt  to  these  It  Is  unnecessary  to  advert,  as  they  are 
noticed  la  the  opinion*  of  Lord  Kobertson  and  Lord  Hurray, 

Lord  Butforfiwd: 

"  I  concur  in  the  opinion*  of  Lords  Robertson,  Murray,  and 
Cowan,  and,  with  reference  to  what  I  stated  in  my  former  note, 
have  nothing  to  add  to  their  fuller  expositions  of  the  principle* 
upon  which  It  appears  to  me  that  these  cases  must  be  decided, 
I  observe  that.  In  referring  to  the  case  of  Lady  James  Hsy,  I 
assnmed  that  the  personal  obligation  was  not  inserted  in  the 
fen-charter,  but  that  the  charter  bad  contained,  like  the  inve*> 
titan  In  Brown's  Trustees,  nothing  but  the  ordinary  resstnss*. 
It  does  not  appear  to  me,  however,  that  the  oases  can  be  dinar, 
anced  on  this  ground ;  because  I  consider  the  personal  bend  In 
both  instances  to  contain  nothing  bet  an  expression  of  the  obli- 
gation arising  from  Use  feudal  relation,  to  a  form  more  convey 

—  and  advantageous  fa  the  Mparlor  as  ersdiiof  to  the 
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Lord  Cockbum : 

"  I  can  Me  DO  difference  between  these  CUM  an  J  thoso  for- 
merly decided,  except  that  In  the  ones  now  before  m,  the  per- 
sonal  obligation  ii  not  contained  in  the  fen-charter,  lint  ia  writ- 
ten on  a  separate  paper ;  and  this  I  think  no  ground  for  decid- 
ing them  in  opposite  ways. 

"  It  teem*  to  be  thought  a  peculiarity  here,  that  the  personal 
obligation  was  prior  in  point  of  time  to  the  charter.  I  believe, 
however,  that  this  is  the  general  practice.  A  perianal  bond  U 
stipulated  for  Until  the  real  right  can  be  completed.  This  ia  the 
eyitem  in  almost  all  articles  of  roup. 

■  "  I  venture  to  think  that  too  little  stress  has  beet)  laid,  in  the 
Case  of  Brown's  Trustees,  on  that  condition  in  tin  articles  of 
roup  which  lays  the  personal  obligation  on  'the  purchasers, 
and  all  succeeding  heirs  and  singular  successors  in  /At  pn- 
•siara.' — that  ia,  in  the/«it- 

"  These  words  do  not  occur  tn  the  articles  under  which  Lord 
James  Hay  purchased  ;  but  be  was  completing  a  transaction 
which  nitturally  implied  au  obligation  of  the  same  kind.  In 
their  exposition  of  this  view,  and  of  its  legal  principles  and  re- 
sults, I  agree  entirely  with  Lord  Rutherford  and  Lord  Cowan." 

At  advising  the  case  this  daj  with  these  opinions, — 

Lord  Jiuttct-QentraL — Although  by  uo  means  surprised  that 
other  Judges  have  formed  opinions  against  the  interlocutor  of 
Lord  Wood  in  the  case  of  the  University  and  King's  College 
of  Aberdeen  e.  Lady  Jamrs  Hay  and  Husband,  and  of  a  similar 
nature  in  regard  to  the  case  of  Brown's  Trustees  *.  Webster, 
1  have  arrived  at  the  conclusion,  that  the  distinction  taken 
by  I*}rd  Wood  between  these  eases  and  those  of  Peddle  ■>. 
Scot's  Trustees,  and  Small  ■>.  Miller,  Is  well  founded.  I  there- 
fore concur  so  much  in  the  opinions  of  the  Lord  Justice-Clerk, 
Lords  Mcdwyn  and  Colonsay,  and  in  the  note  of  Lord  Wood, 
as  to  consider  it  altogether  unnecessary  to  do  more  than  very 
briefly  to  notice  the  grounds  on  which  I  rest  my  opinion. 

1.  I  am  very  clearly  convinced  ot  the  legality  of  stipulating 
for  such  a  personal  bond,  as  was  required  by  the  articles  of 
roup  by  the  exposers  to  sale  of  the  very  peculiar  property  be. 
longing  to  them,  being  granted  to  them  within  14  days  after 
(ho  purchase,  and  which  was  duly  executed  by  the  father  of 
Lady  James  Hay,  to  whom  the  acquisition  of  the  property,  on 
account  of  its  locality,  and  facility  of  application  to  manufac- 
turing purposes,  was  a  desirable  object,  u'well  as  to  others, 
as  is  evinced  by  the  large  price  in  the  form  of  feu-duty  which 
was  obtained. 

2.  Considering  that  the  object  of  the  sellers  was  to  secure 
in  the  most  effectual  manner  the  permanent  advantage  of  the 
Institution  under  their  charge,  it  was  by  no  means  an  unrea- 
sonable measure  to  stipulate,  in  addition  to  the  ordinary  pro- 
visions under  a  feu  charter,  that  the  purchaser  should  execute 
a  personal  bond,  binding  himself,  his  he" 


denied  to  that  bond. 

8.  It  has  always  appeared  to  me  of  importance,  that  in  this 

Krsonal  bond,  completed  by  itself,  separate  and  apart  from  the 
i -charter — (whereas.  In  the  cases  of  Soot's  Trustees  and  Small, 
the  personal  obligations  relied  on  were  embraced  in  the  same  in- 
strument with  the  obligation  of  the  payment  of  ground -annual) 
there  was  added  the  obligation  of  a  cautioner  binding  himself, 
and  alsu  his  heirs,  executors  and  successor)!,  "  for  and  with" 
Mr.  Forbes,  the  principal  obligant,  for  the  due  and  punctual 
payment  of  the  said  yearly  feu-duty  for  the  space  of  ten  years, 
while  relief  ia  stipulated  to  htm  by  Mr.  Forbes,  and  the  personal 
obligation  on  Mr.  Forbes  himself,  his  heirs  and  successors,  re- 
mains clearly  expressed.  Keeping  this  part  of  the  bond  in  view, 
lean  entertain  no  doubt,  that  as.  during  the  whole  space  of  ten 
yean,  the  principal  as  well  as  the  surety  remained  under  an 
absolute  obligation  to  pay  the  stipulated  sum  in  the  bond, 
whatever  steps  might  be  taken  at  to  alienation,  or  change  in 
the  vassal, — so,  from  the  expiry  of  the  above  period,  the  obli- 

rttion  of  the  principal  continued  in  full  force,  upon  him,  hi* 
airs  and  successors,  to  pay  as  stipulated  In  all  time  coming, 
and  which,  accordingly,  continued  to  bo  the  case  till  the  recent 
resistance  of  the  present  action. 

As  the  whole  structure  and  phraseology  of  the  instrument 


in  question  are  strictly  in  conformity  with  a  regular  personal 
bond,  I  cannot  discover  legal  grounds  for  denying  it  effect 

Lord  Cuninghanu. — When  the  present  case  was  first  argued 
before  us,  I  formed  a  clear  opinion  as  to  the  limited  extent  el 
the  obligation  undertaken  and  meant  to  be  enforced  by  th* 

Eersonal  bond,  which  I  conceived  to  import  only  an  obligation 
y  each  feuar,  and  bis  successors  in  the  fen,  to  pay  tbe  fen- 
duties  u  they  might  be  exigible  during  his  possession.  I  made 
Out  full  notes  of  the  grounds  un  which  this  opinion  is  fboruM, 
which  I  forbear  to  repeat  here,  because  they  are  more  tloa 
supplied  by  tbe  ample  opinions  of  my  brethren.  My  impres- 
sion on  the  whole  case  has  been,  that  the  bond  was  sraottd 
to  give  tbe  superior  an  settee  title  to  recover  the  feu-dutits 
from  the  vassals  successively  in  possession,  which  tbe  cIsuk) 
of  an  ordinary  feu-charter  do  not  afford;  and  terminated,  f rem 
its  terms,  when  the  feu  was  vested  ia  each  feudal  twxator.  I 
therefore  adhere  to  the  opinion  of  Lord  Cowan,  as  giving  s 
condensed  view  of  the  grounds  on  which  I  proceed,  oonfirned 
as  it  is  by  the  elaborate  aote  of  Lord  Rutherford  in  Enmm'i 
case,  and  by  the  opinions  of  Lords  Murray  and  Robertson, 
returned  upon  the  present  bearing. 

At  the  same  time  that  1  deliver  this  opinion  on  the  abstract 
ease,  I  think  it  essential  to  have  it  marked,  before  tbe  can 
returns  to  the  Lord  Ordinary,  that  I  assume  the  trasrateieace 
of  tbe  feu  to  have  been  made  in  bona  fidt,  without  the  lent 
view  to  rid  tbe  seller  unduly  and  cullusively  of  an  onerow 
obligation,  or  to  prejudice  tbe  rights  and  security  of  tie 
superiors.  That  tbe  latter  plan  and  scheme  may  be  compe- 
tently challenged,  if  the  superiors  are  in  a  condition  to  provt 
it,  is  clear  from  the  decision  in  the  case  of  Tke  MaotlrwUt  sf 
Invrrnai  v.  BtU,  quoted  in  the  papers,  where  a  transference  of 
-,  suburban  property  with  heavy  feu-duties,  to  a  fcomfcnsw,  a; 


satisfied  from  tbe  aspect  of  tbe  case,  and  tl  . 

history  of  the  purchaser  on  record,  that  he  ought  to  be  viewed 

as  a  fair  and  bona  fide  purchaser  of  the  valuable  property  ia 

question ; — but  aa  the  Lord  Ordinary  has  not  proceeded  on 

that  ground,  it  would  be  improper  to  enlarge  on  it,  as  it  "ill 

probably  still  become  the  subject  of  strict  inquiry  baton  hi* 

Lordship. 

Ltrd  Ivory  concurred  with  the  majority. 

Jivrd  Jiutict-GcneraL — I  have  to  say,  that  Lord  Fultertoa, 
who  is  absent  through  indisposition,  intimated  to  me  that  b> 
concurred  with  the  majority. 

The  Court  pronounced  the  following  interlocutors  :-■ 
In  King's  College  of  Aberdeen  v.  Lady  James  Hay — 

"  In  conformity  with  the  opinions  of  tbe  majority  of  the 
Judges  of  the  Court,  alter  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against,  assoilsie  the  defenders  from  the  declarator? 
conclusions  of  the  summons,  and  decern :  Remit  to  tbe  Lord 
Ordinary  to  proceed  farther  as  shall  be  just;  and  reserve  all 
questions  as  to  expenses  of  procesa" 

Lord  Ordinary,  Wood.— Ad.  Sol.  Oen.  finglis),  Moir;  Gordon, 
Stuart  and  Cheyne,  W.8.  Aatnli.—AU  Dean  of  Faculty  (Mar- 
shall), Ross;  James  Ross,  S.3.C.  Agtai.—Vf.  Clerk— <W.G.T.) 
In  Brown's  Trustees  v.  Webster — 

"In  conformity  with  the  opinions  of  a  majority  of  the  Jndprt 
of  tbe  whole  Court,  repel  tbe  first  pica  in  law  stated  for  the 
defender,  and  decern  :  Remit  to  the  Lord  Ordinary  to  proceed 
farther  as  shall  be  just ;  and  reserve  all  question*  as  to  expemef 
of  process." 

Lord  Ordinary.  Rutherford..  Ad.  Boss;  James  Ross,S.S.C 
Agent.— AU.  Moir;  Barron  and  Hagart,  W.S.  A  genu.— f. 
CUrk.— W.G.T. 

llffc  March  1852. 
First  Division. 
No.  200. — GiLMOim,  Pursuer,  v.  Gnjtoon's  TitrsT*», 
Defender*. 
Jury  Cause— Countermanding  Trial-  -Process. 
The  pursuer  gave  notice  of  trial  at  the  ensiling  cir- 
cuit.    Thereafter,  on  the  motion  of  the  defenders,  the 
Court  appointed  the  case  to  be  tried  bj  a  special  jurr. 
On  a  subsequent  day,  in  a  discussion  is  to  the  thus  lor 
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reporting  a  diligence  at  the  instance  of  the  pursuer,  he 
brought  under  the  notice  of  the  Court,  that  the  interlo- 
cutor appointing  the  caae  to  be  tried  by  a  special  jury, 
might,  unless  some  reservation  were  added,  be  pleaded 
in  bar  of  his  right,  under  his  notice,  to  countermand 
(he  trial.  The  Court  appointed  the  diligence  to  be 
reported  "fourteen  days  previously  to  the  day  to  he 
fixed  for  the  trial,  without  prejudice  to  the  pursuer's 
right  of  countermand,  as  by  law  would  have  been  com- 
petent under  the  notice  of  trial  given  by  him." 

Ad.  Inglis,  Partisan,  Young ;  Patrick  Graham,  W.9.  A  gait. 
Alt.  Lord  Adv.  (Anderson),  Neavee,  Hector ;  Alex.  Hamilton, 
VS.  Agtni.— tW.G-T.) 

llrA  March  1852. 

SECO.YD  DlTIBlO.V. 

Ko.  201.— Sib.  Robert  Mkkzies,  Pursuer,  e.  The  Hon. 

Dame  Grace  Charlotte  Mbnzies,  Defender. 
Game — Fishings — Locality — Entail — Provision  to  Wits  —  A 
riad  of  entail  empowered  the  heiri  in  pollution  of  the  atalt  "  to 
provide  and  infift  thtir  wives,  by  way  of  locality  alltnarly,  in  com- 
pilot  Ufa-mi  provisions,  the  tame  not  exceeding  a  fourth  part  of 
tk  aid  lands  and  estate."  A  disposition  of  locality  having  been 
granted  under  this  permissive  power,  icith  a  clause  of  partt  and 
pertinents — Held,  1.  That  it  carried  in  favour  of  the  widow  an  a- 
rfiutw  right  of  shooting,  hunting  and  fishing  (except  lalmon-fish- 
ing\  over  the  locality  lands.  2.  That  the  value  of  these  shootings, 
although  they  had  never  been  1st,  was  to  be  taken  in  compute  in 
luartaining  whether  the  provision  made  by  the  disposition  exceeded 
we-foarth  part  of 'the  lands  and  est  ate. 
The  questions  raised  by  this  declarator  related  to  the 
effect  of  a  disposition  of  locality  executed  in  favour  of 
the  defender  by  the  late  Sir  Neil  Menzies. 

By  the  Menzies  entail  it  was  made  lawful  for  the  heirs 
succeeding  to  the  estate — 

"to  provide  and  infeft  their  wives,  by  way  of  locality  allenarly, 
in  competent  liferent  provisions,  the  same  not  exceeding  a 
fourth  of  the  said  lands  and  estate." 

On  6th  February  1844,  the  late  Sir  Neil,  by  virtue 
of  the  above  clause,  granted  in  favour  of  the  defender  a 
disposition  of  locality,  conveying  certain  farms  enume- 
rated in  a  schedule  appended  to  the  deed.  The  farms 
contained  grouse  and  moor-land  to  the  extent  of  30,000 
teres.  The  shootings  on  these  farms,  with  a  trifling 
exception,  had  never  been  let  by  the  late  Sir  Neil. 
The  dispositive  clause  of  the  conveyance  was  aa  fol- 
lows:— 

*'  Therefore,  for  the  causes  above  specified,  I,  the  said  Sir 
Heil  Menzies,  do  hereby  dispone,  assign,  convey  and  make  over, 
to  »nd  In  favour  of  the  said  Honourable  Dame  Grace  Charlotte 
Henries  in  liferent,  daring  all  the  days  of  her  life,  after  the 
decease  of  me  the  said  Sir  Neil  Menzies,  and  in  case  she  shall 
happen  to  survive  mc— Prima,  All  and  whole  those  parte  and 

portion)  of  the  said  lands  and  estate  of  Menzies,"  &c. 

"  together  with  the  telnds,  parsonage  and  vicarage,  of  the  whole 
of  the  foresaid  lands,  and  whole  parts,  pendicles  and  pertinents 
of  the  same;  and,  sictaido,  alt  and  whole  those  parts  and  por- 
tions of  the  said  lands  and  estate  of  Fuss,"  4c.  ....  u  toge- 
ther Kith  the  teinds,  parsonage  and  vicarage,  of  the  said  lands, 
to  far  as  i  have  right  to  the  same,  and  whole  parts  and  perti- 
nents of  said  lands." 

The  procurator;  of  resignation  surrendered,  resigned,  and 
opave— 

"all  and  whole  the  said  lands,  telnds,  and  others  before  dis- 
poned, all  lying  and  described  as  aforesaid,  and  here  held  as 
repeated  brevitatii  causa ;  with  all  right,  title  and  interest, 
tthich  I,  my  predecessors  had,  have,  or  could  pretend  thereto." 
It  was  maintained  by  the  pursuer,  the  succeeding  heir 
of  entail— 1.  That  the  shootings  over  the  locality  lands 
vers  not  carried  by  the  disposition  of  locality.    2.  That 


if  they  were,  they  ought  to  be  taken  in  computo  in  as- 
certaining whether  the  late  Sir  Neil  had  not  exceeded 
his  powers  under  the  entail. 

The  third,  fourth,  fifth,  sixth,  and  teventh  conclusions 
of  the  summons,  were  as  follows: — 

"  3d.  It  ought  and  should  be  found  and  declared,  by  de- 
creet foresaid,  that  the  said  Sir  Bobert  Mend™,  Baronet, 
pursuer,  has,  as  heir  of  entail  at  present  In  possession  of  the 
whol«  foresaid  tailzied  lands,  baronies  end  estates,  and  in  vir- 
tue of  his  rights  and  rafeftraents  therein,  the  only  good  right 
and  title  to  the  said  whole  lands,  baronies  and  estates,  subject 
merely  to  the  claim  of  the  defender  to  a  competent  provision, 
as  her  husband's  widow,  from  her  locality  lands,  in  virtue  of 
the  said  deed  of  entail  and  deed  of  locality  ;  and  that  the  pur- 
suer, as  heir  foresaid,  has  the  only  good  and  undoubted  right 
and  title  to  exercise  the  powers  and  privileges  of  shooting, 
hunting,  and  fishing  over  the  whole  of  the  defender's  locality 
lands,  as  well  as  over  the  remainder  of  the  entailed  estates, 
but  excepting  always  the  enclosures  and  grounds  immediately 
attached  to  the  defender's  residence  at  Bannoch  Lodge,  with 
which  the  pursuer  does  not  seek  to  interfere ;  and  that  the 
defender  has  no  right  or  title  to  interrupt  or  molest  the  pur- 
suer in  the  full  and  unlimited  enjoyment  of  the  same.  4th. 
And  the  defender  ought  to  be  decerned  and  ordained,  by  de- 
creet foresaid,  to  desist  and  cease  from  shooting,  hunting,  and 
fishing  over  any  part  of  the  said  entailed  estates.  6(4.  Or 
otherwise,  in  the  event  of  its  being  found  that  the  defender 
has  the  right,  as  liferentrix,  of  shooting,  hunting,  and  fishing 
over  the  said  moors  and  grounds  In  question,  comprehended 
under  her  said  deed  of  locality,  over  and  above  her  beneficial 
enjoyment  of  the  rental  or  emoluments  of  the  same,  as  pasture 
grounds  or  farms,  then  and  in  that  case  It  ought  and  should 
be  found  and  declared,  by  decreet  foresaid,  that  the  defender 
Is  bound  to  Impute  the  fair  annual  value  of  the  said  right  of 
shooting,  hunting,  and  fishing  over  the  said  grounds,  pro  tanto. 
In  payment  of  her  liferent  locality  provision,  and  to  reconvey 
to  the  pursuer  a  corresponding  part  of  the  locality  lands  and 
farms  comprehended  under  her  said  deed  of  locality,  according 
as  this  may  be  appointed  or  arranged  at  sight  of  oar  said 
Lords.  6th,  And  in  the  event  of  Its  being  found  that  the  de- 
fender is  not  bound  to  impute  the  rent  or  value  of  the  stud 
right  of  shooting,  hunting  and  fishing,  over  her  locality  lands, 
towards  payment  of  her  liferent  provision,  conveyed  in  her 
favour  by  said  deed  of  locality,  then  and  in  that  case  it  ought 
and  should  be  found  and  declared,  by  decreet  foresaid,  that 
the  pursuer,  as  heir  oren  tail  foresaid,  has  a  good  and  undoubted 
right  and  title  to  exercise  the  privilege  of  shooting,  hunting 
and  iishinjr,  over  the  said  grounds  in  question,  excepting  aa 
aforesaid,  jointly  along  with  the  defender,  or  separately,  ac- 
cording to  the  boundaries  and  marches  set  forth  in  the  report 
of  the  said  Bobert  Stewart,  hereinbefore  recited,  which  ought 
to  be  received  and  held  as  legal  probation  led  in  the  cause ; 
or  In  such  other  manner,  and  subject  other  division  and  regu- 
lations as  to  possession,  as  our  said  Lords  may  appoint,  in  re- 
ference to  the  value  and  condition  of  the  whole  lands  respec- 
tively held  by  the  parties,  and  whole  circumstances  of  the  case. 
7th,  And  in  any  event,  it  ought  and  should  be  found  and 
declared,  by  decreet  foresaid,  that  the  said  defender  Is  bound 
either  to  pay  to  the  pursuer,  as  beii  foresaid,  a  fair  and  reason- 
able lent  or  allowance  for  the  use  of  the  mansion-house  and 
place  of  Bannoch  Lodge,  as  a  residence,  or  to  give  the  pursuer 
credit  for  such  rent  or  allowance.  In  computing  the  value  of 
the  said  locality  lands,  and  to  reconvey  to  him  a  correspond- 
ing portion  thereof  in  manner  above  libelled." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

"Sustains  the  defences  to  the  third  and  fourth  conclusions 
of  the  summons,  and  assoilzies  the  defender  therefrom :  Alto, 
sustains  the  defence  to  the  fifth  conclusion,  except  in  so  far 
aa  the  shootings  on  the  locality  lands  may  have  been  let  at 
the  date  of  the  disposition  of  locality,  and  reserves  to  the  pur- 
suer to  shew  how  far  the  extent  of  the  locality  would  be  affect- 
ed by  taking  the  rent  of  the  shootings  so  let,  into  view,  hav- 
ing regard  at  the  same  time  to  the  rent  of  any  shootings  on 
other  portions  of  the  entailed  estates  that  may  have  been  then 
also  let,  in  order  that  the  pursuer  may  be  relieved,  in  the  man- 
ner that  shall  appear  fit  nnder  the  circumstances,  of  any  excess 
in  the  locality,  which,  upon  that  footing,  may  appear  to  exist; 
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.  Mm  the  defender  from  the  saldjJ/Ucon- 
eliislon  of  the.  summon* :  Farther,  buhUIgs  the  defences,  end 
assollxlrs  the  defender  from  the  rixth  conclusion,  and  decenu : 
And  before  answer  u  to  the  tvtnth  conclusion,  appoints  the 
hum  to  be  enrolled. 

"  Note. — The  Lord  Ordinary  does  not  think  that  there  it  any 
ground  Inlaw  for  affirm  lug  the  proposition  contained  in  the  third 
conclusion  of  the  summons.  He  ft  of  opinion  that,  in  virtue  of 
the  disposition  of  locality  la  favour  of  the  defender,  and  infeft- 
ment thereon,  the  rights  or  privileges  of  shooting,  finning,  and 
hunting  over  the  locality  lands,  belong  to  her  a*  liferents! ,  and 
not  to  the  pursuer  as  heir  of  entail.  He  think*  that,  with  re- 
fsrencu  to  such  tights  or  privileges,  the  heritable  liferent  title 
of  the  defender  in  the  locality  lands  Is  just  as  ample  as  that  of 
the  heir  of  entail  in  the  remainder  of  the  estate ;  and  that  ha 
Is  as  much  excluded  front  interfering  with  the  exercise  of  them 
lntheonecs*e,aeshelsfiom(nterferlngwith  them  In  the  other. 
The  defender,  by  the  disposition  and  infeftment  in  her  favour, 
it  vested  in  a  proper  feudal  right,  by  which  she  is  interim  do- 
mina  or  proprietor  of  the  locality  lands.  Her  title  carries  to 
her  for  her  life  the  full  use  and  enjoyment  of  the  lands,  under 
the  limit  alone  that  they  shall  be  exercised  without  waste  of 
the  substance.  Now  the  killing:  game,  or  fishing  or  hunting, 
are  uses  and  enjoyments  naturally  arising  out  of  an  heritable 
liferent  right  or  property  in  the  hinds,  and  forming  proper  ac- 
cessories or  incidents  of  it, — seeing  that  they  are  not  rights  or 
privileges  disjoined  from,  bnt  connected  with  the  occupancy. 
They  pass  with  the  lands,  and  are  attached  to  tbe  occupancy 
of  them,  unless.  Indeed,  they  have  been  expressly  reserved  from 
the  disposition  of  tbe  lands,  which  they  may  be,  or,  as  in  the 
case  of  salmon -fishing,  are  the  subject  of  special  grant,  or  have 
been  made  to  form  a  swratM  Unenunttm.  They  are  therefore 
rights  or  privileges  to  be  exercised  In  connection  with  the  oc- 
cupancy, and  are  uses  and  enjoyments  equally  falling  under 
the  liferent,  for  the liferentrix's  exclusive  benefit,  an  any  others. 
There  Is  no  reason  in  the  character  of  the  thing,  nor  in  feudal 
principle,  why  they  should  be  held  to  ba  excepted  and  reserved 
for  the  heir.  Indeed,  all  the  considerations  which  have  led 
courts  of  law  to  hold,  tliat  when  tbe  right  or  privilege  of  shoot- 
ing game  has  been  used  by  the  proprietor  for  pecuniary  gain 
trv  letting  It,  the  rent  is  to  form  part  of  tbe  rental  in  estimating 
children  b'  provisions,  are  hostile  to  the  plea,  that  the  right  is  not 
one  which  passes  under  an  infeftmenl  In  the  lands  In  liferent, 
equally  with  any  other  nee  of  the  subject,  but  Is  reserved  as  a 
sort  of  pre-eminent  right  belonging  to  the  state  and  dignity  of 
the  heir.  Whatever  can  in  any  circumstances  become  tbe 
source  of  annual  rental,  an  Infeftment  in  the  lands  in  liferent 
must  be  competent  to  carry.  If  not,  then,  although  all  tbe 
shootings  of  the  entailed  estate  had  been  let  at  the  date  of  tbe 
locality,  Infeftment  In  the  locality  lands  would  give  no  title 
to  the  shootings  of  these  lands.  But  this  cannot,  it  is  con- 
ceived, be  maintained,  if — at  would  seem  to  follow  from  the 
ease  ol  Sinclair  t.  Lord  Duffut,  26th  November  1842— tbe  rent 
of  Ut  shootings  Is  to  be  taken  Into  view  in  estimating  the  loca- 
lity that  may  be  provided  to  a  wife.  It  is  a  different  question, 
whether,  under  all  circumstance,  the  value  of  shootings  is  to 
be  brought  in  wm/mio  In  striking  tbe  amount  of  provisions  to 
children,  or  the  extent  of  the  land*  which  may  be  appropriated 
to  a  wife  in  locality  in  the  exercise  of  the  powers  given  to  the 
husband  to  da  so. 

"  Tbe  fourth  conclusion  of  the  action  is  a  mere  sequel  of  the 
third ;  and  if  the  latter  U  not  to  ba  sustained,  neither  can  the 

"  With  respect  to  thej&tt  conclusion,  It  might.  In  one  view 
of  tbe  facts,  be  unnecessary  to  consider  the  matter  of  law 
which  It  involves.  Assuming  that,  apart  from  any  question 
as  to  the  game,  the  extent  of  the  locality  assigned  to  the  de- 
fender did  not  exceed  a  fourth  of  the  rental  of  tbe  entailed 
•state  as  at  its  date,  parties  differ  in  the  record  upon  the  fact, 


e  point  raised  by  the  fifth  conclusion. 

'-  -rhether  that  ii  really  the  position  of 

•ad  Inejtnvj  would  be  ■.sultry. 


i  suggested  which  appeared  sufficient,  and  in  which 
both  parties  cooonrred — It  was  desired  that  it  should  see  Ms 
bo  attuned  is  point  of  fact,  that  the  shootings  of  the  locality  lands 
an  grtattr  in  value  than  a  fourth  of  the  icholi  shootings  of  the 
entailed  estate,  and  that  tbe  question  of  law  which  would  then 
arise  should  be  now  determined. 

"  Now,  while  it  is  settled  in  point  of  law,  that  tbe  date  at 
which  the  amount  of  tbe  rental  is  to  be  estimated,  by  which 
the  extent  of  the  locality  is  to  be  fixed,  is  the  date  of  granting 
the  locality,  it  is  admitted  and  agreed  in  point  of  fact,  that, 
with  a  very  trifling  exception,  tbe  game  on  the  estate  was  set 
let  at  that  date,  and  that  It  never  had  been  the  practice  of 
the  proprietors  to  Ut  it.  It  was  in  this  ritnatiou  that  tbe  lo- 
cality was  fixed  upon  tbe  footing  of  the  actual  rental  of  ths 
estate, — that  is,  without  including  anything  on  account  of  the 
game,  which,  with  the  above  insignificant  exception,  had  net. 
ther  then  nor  previously  been  productive  of  rent  Thni  (throw. 
tag  aside  for  the  present  the  fishings,  which  shall  afterwards 
be  adverted  to)  tbe  question  to  he  adjudicated  comes  to  b* 
limited  to  this— Is  the  value  at  the  date  of  the  locality,  of  the 
mitt  game  of  the  entailed  estate,  or  of  the  right  of  shooting  oo 
It  as  a  source  of  annual  produce,  to  be  taken  Into  view  in  as. 
oortalning  whether  there  has  been  any  excess  In  the  provision 
made  upon  the  defender  by  way  of  locality  as  allowed  by  the 
entail  f  If  It  la  to  be  taken  Into  view,  it  ought  to  have  been 
included  in  the  total  rental  of  the  estates  upon  which  the  amosmt 
of  a  fourth  was  fixed,  which,  of  course,  would  have  had  the 
effect  of  enlarging  the  amount  of  the  fourth,  and  then  the  value 
of  the  unlet  game  of  the  locality  lands  must  be  held  to  form  a 
part  of  their  rental.  In  ascertaining  whether  the  rental  of  these 
lands  was,  at  the  date  of  tbe  locality,  either  within  a  fourth  ol 
the  total  rental,  or  exceeded  it 

"By  the  case  of  Sinclair  v.  Lord  Vuftu,  24rt  Nor.  Win 
Ihmiop,  174,  It  has  been  decided,  that  where  the  game  ts  acta. 
attf  Ut  and  t/iildt  nut,  it  must  be  taken  Into  computation  la 
ascertaining  the  amount  of  tbe  rental  of  an  entailed  estate  m 
relation  to  tho  power  to  grant  money  provisions  to  children  | 
and  the  same  has  been  found  In  reference  to  fixing  tbe  amount 


Lords  Auguit  1846,  6  Belli  Appeal  Cant,  28TX  Bnt,  on  ths 
other  hand,  according  to  the  opinions  of  a  great  majority  of 
tbe  whole  Court  In  the  cane  of  Sinclair  (in  which  opinions  the 
Lord  Ordinary  fully  concurs),  where  the  game  is  tstfct,  and 
therefore  yields  no  rent,  its  possible  annual  value,  if  made  s 
source  of  profit,  is  tot  to  be  added  to  the  rental  in  filing  the 
amount  of  the  provisions  that  may  be  granted. 

"  Adopting  this  as  tbe  rule  of  law  in  such  cases,  which  upon 
the  above  authority  he  consider*  himself  bound  to  do,  the  Lord 
Ordinary  does  not  see  any  ground  upon  which  it  can  be  soundly 
contended,  that  a  different  rule  ought  to  be  applied  in  tbe  ess* 
of  a  provision  to  a  wife  by  way  of  locality. 

"  Upon  the  assumption  that  the  value  of  the  shootings  of  ths 
offender's  locality  lands  Is  g.tottr  than  *  fourth  nf  that  of  the 
whole  entailed  estate,  it  happens,  in  the  shape  in  which,  hi 
tbe  present  Instance,  tbe  question  presents  itself,  to  be  for  ths 
Interest  of  tbe  heir  of  entail  to  contend,  that  the  value  of  the 
shootings  of  tbe  estate,  although  unlet,  should  be  taken  into 
computation.    Bnt  It  is  easy  to  perceive  that  them  might  as 


the  burden  of  a  locality  fixed  on  that  footing,  and  e 

what  could  bare  been  provided  In  the  apportionment  of  it  v 
or  tits  estate,  if  the  until  game,  or  its  value,  bad  been  esfnl/ 
excluded  at  not  admissible  to  affect  in  any  degree  the  extent  of 
the  lands  to  be  disponed  to  the  wife  for  her  provision  f  Tat 
Lord  Ordinary  does  not  think  that  he  would.  On  tbe  con- 
trary,  he  think*,  the  heir  would  be  entitled  to  have  tbe  locality 
restricted  to  what  could  competently  have  been  provided,  upon 
a  rental  of  the  estate  made  up,  without  any  addition  for  wnstt 
gam*  i  for  the  Lord  Ordinary  cannot  perceive  how  it  cast  cas» 
siitendy  be  maintained  that  tbe  interests  of  the  heir  of  entail 
shall  be  oaWss/s  affected  by  including  the  valua  of  artist  fasM 
as  a  part  of  the  rental  in  fixing  tbe  extent  of  a  wife's  kxaUiy, 
any  more  than,  according  to  tho  opinions  of  the  majority  of 
the  Consulted  Judge*  in  the  case  of  Kidnr,  it  can  be  s> 
aflnttad  hi  fixing  tbe  amount  of  i 
And  If  4b*  hear  swaM  fa*  enUUed 
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e  hunters*  to  do  to— that  the  value  of  OsmIiI  gam  shall 

•  excluded,  tbe  Lord  Ordinary  apprehend*  that  he  cannot  re- 
■in  that  it  shall  be  included,  where  it  may  happen  that  thai 
ilitbt  benefit  him,  but  prejudice  the  interest*  of  the  widow. 
"  The  Lord  Ordinary  consider*  it  unnecessary  to  enter  at 
realer  length  into  the  question  for  decision  ;  because  it  ap- 
ear*  to  him  that  all  tbe  reasons  which  can  support  the  conclu- 
icin,  that  when  game  ia  unlet  its  value  moat  be  thrown  out  of 
ic»  in  determining  tha  amount  of  provision*  tu  children,  are 
f  equal  cogency  to  support  the  conclusion,  that  it  la  not  to  be 
■ken  into  account  in  aacertaining  wbetlier  a  locality  provided 
>  •  wire  ia  within  or  beyond  the  permitted  extent.  He  iliere- 
ire  refers  to  the  opinion*  a>  given  In  the  report  of  Sinclair 
.  Lord  D*ffnt.  indeed,  that  the  une  rule  of  judgment  must 
e  observed  in  both  cases,  seems  to  be  rendered  sufficiently  ap. 
■rent  by  taking  both  at  occurring  at  the  tame  lime  under 
ie  ume  entail ;  and  supposing  it  to  happen  to  be  fur  the  inte- 
nt of  tbe  heir  of  entail  to  contend,  tint,  la  tbe  cite  of  tbe 
taWi  localitf,  the  value  of  the  unlet  game  ia  to  be  added  to  the 
ait*],  but  that  in  tbe  case  of  the  children' tproadont  it  is  not— 
uuld  these  opposite  plea*  be  each  of  them  auataioed  f  It 
■era  any  principle  upon  which  effect  could  be  given  to  the 
lea  of  exclusion  In  the  but,  in  conformity  to  the  opinion!  of 
w  Judge*  in  Sinclair  v.  Lord  Ditfvt,  and  the  plea  of  inclusion 
ilbejtrsC  be  at  the  same  time  sustained?  The  Lord  OrdL- 
ary  lie*  been  unable  to  discover  any  ground  or  principle  on 
hich  such  a  Une  of  judgment  could  be  foundry  reated.  He 
pprebenda,  that  while.  In  conformity  to  the  opiniona  of  tbe 
udge*  iu  Sinclair  v.  Lord  Dujfta,  tha  lieir  would  be  tuccru/ui  in 
ie  plea  of  eiclusion  In  the  une  oaae,  tbe  result  would  lie  nn, 
rutdable,  that  ha  matt  be  vntutoutful  in  hi*  plea  of  inclusion 
i  the  other.  Accordingly,  with  reference  to  the  provialona 
tad*  by  Sir  Neil  Mensies  for  III*  wife  and  younger  children 
gpBctlvely,  under  the  power*  given  by  the  entail,  it  ic  djffl. 
lit  to  tee  how  tbe  pursuer  can  obtain  a  restriction  or  reform 
:  the  defender'*  locality,  beeaxue  ac  hvpothtti  it  would  hive  been 
I  feu  extent  if  the  value  of  the  mail  game  lad  been  taken  inie 
•yaCwti  in  assigning  it;  and,  at  tbe  lame  tune,  shall  be 
itiiled  to  hare  tlie  provisions  to  tbe  younger  children  csti- 
>Med  upon  a  rental  not  comprehend ing  tliat  value.  If  the 
>lue  of  unlet  game  I*  to  affect  the/umwr,  it  eeema  tu  (he  Lord 
Tciinnry,  with  ail  deference,  that  the  view*  entertained  by  the 
ourt,  a*  ha  read*  the  opinions  iu  the  case  oi  Sinclair,  in  regard 
■  children'*  provisions,  muit  be  reconsidered  and  abandoned; 
id  that  Aire,  aa  well  aa  in  a  wife'*  provision  by  locality,  not 
ily  the  actual  yielded  rent  of  tbe  1st  game,  but  the  estimated 
due  of  lite  game  when  unlet,  must  form  part  of  the  rental. 
"  Tlie  Lord  Ordinary  *haU  say  nothing  uf  tlie  mode  in  which 
might  be  proposed  to  extricate  tbe  case  in  order  to  carry  out 
ie  pursuer's  demand.  But  thi*  at  least  ia  plain,  that  luppoe- 
ig.  a»  A<  aliiget,  a  material  modification  of  the  defender's  provl- 
on  to  be  necessary,  she  might  be  put  in  a  very  different  posl- 
on  from  that  in  which  Sir  Neil  Menzies  might  competently 
■ve  placed  her,  bad  he  not  settled  the  locality  on  the  footing 
'the  value  of  tbe  game,  making, — at  m  the  fact, — no  part  of 
ifi  rental.  On  the  opposite  footing,  It  may  be  that  be  could 
it  have  appropriated  to  her  land*  with  a  larger  or  so  large  a 
ratal,  Including  a*  a  part  of  tbe  rental  the  value  of  the  game ; 


i*  rental  of  the  lands  ha  could  have  competently  appropriated 
t  her  locality,  lea*  would  have  arisen  from  and  been  depen- 


a  be  measured  by  their  ordinary  rental,  and  a  game  rental 
'•nbined. 

"  While,  In  the  preceding  remarks,  refereuce  baa  been  more 
irectly  made  to  the  value  of  the  unlet  gome,  it  may  be,  that  if 
ich  value  ought  to  have  bent  included  in  tbe  rental  in  pro- 
wling the  defender  In  bar  locality,  tbe  aamo  rule  will  apply  to 
".#•"<">*  of  the  entailed  estate.  Thi*,  however,  may  depend 
*  lbs  description  of  the  fishing*  and  other  circumstances,  aa 
'  w'"c'1'  u  ™  date  of  the  locality,  or  even  now,  no  information 
i  afforded  by  tha  statements  lu  the  record.  That  no  part  of 
ie  fljhing*  were  let,  is  believed  to  be  admitted;  and  from  what 
*>*■  place  in  tlw  submission,  and  particularly  tha  remit  to  Mr. 
••"art,  U  would  warn  that,  a*  an  Item  of  value  affecting  tha 
•W,  **  ralMeftlH  twist  fishing*  bad  bean  held  to  be  »ub- 


•tantlallyof  no  moment  If  the  value  of  the  unlet  game  la  not 
to  be  computed  In  tbe  rental,  certainly  nothing  haa  been  aver- 
red to  ihew  tbat  the  value  of  tbe  fishings  should  be  differentlr 
dealt  witb.  v 

"  Upon  the  lizih  tone!  nsion  of  the  summons,  the  Lord  Ordi- 
nary  shall  only  unserve,  that  if  the  pursuer's  claim  tu  an  in  fa 
tit*  right  of  iliootiug  over  the  locality  land*  It  not  well  founded, 
he  can  find  no  ground  for  holding  that  the  pursuer  Is  entitled  t  j 
exercise  the  ri((ht  jointly  with  the  defender. 

"No  judgment  lim  linen  pronoun  ceil  upon  the  weeuf*  andlatt 
conclusion,  because  the  utliers  em  lance  all  that  it  understood  to 
be  considered  by  the  punin  of  any  Mrioua  importance.  Be- 
tide*, if  the  matter  of  the  seventh  onuilusiun  shall  ultimately 
require  adjudication,  some  Investigation  mutt  lake  place  before 
It  can  be  disposed  uf." 

Tlie  pursuer  reclaimed.  At  advising  on  25th  Feb- 
ruary 1861, — 

Lord  Mtdwj/n. — Hie  Interlocutor  submitted  to  review  repels 
the  plei  of  the  pursuer,  that  a  locality  of  land*  as  a  widow'* 
provision  does  not  carry  the  right  of  shooting  winged  game  on 
the  lands,  but  that  this  privilege  belongs  exclusively  to  the  Bar 
of  the  land*  over  which  the  locality  1*  constituted ;  and  tlien  it 
reterve*  consideration  of  what  may  be  the  effect  of  shootings 
which  may  have  been  let  at  the  date  of  the  locality.  In  tha 
findings  of  thi*  interlocutor  a*  to  the  3d  and  4th  conclusion*  of 
the  summons,  I  concur.  I  see  nothing  peculiar  in  thi*  locality 
to  distinguish  it  from  other*.  According  to  the  rental  of  tha 
estate*  to  which  the  heir  bat  succeeded,  which  is  annexed  to 
the  deed  of  locality,  the  rents  tf  the  subjects  embraced  in  the 
locality  at  there  Hated,  though  it  come*  very  close,  doe*  not 
exceed  the  one-fourth,  which  i*  the  limit  pointed  out  In  tha 
entail,  of  tha  light  of  each  heir  to  provide  a  liferent  for  hit 
widow ;  and  although,  when  It  convey*  certain  portion*  of  tha 
estate,  it  doe*  not  grant  any  portion  of  tbe  right  of  forestry 
over  it,  if  thut  were  competent,  I  cannot  tay  that  this  appear* 
to  me  any  element  for  the  decision  of  the  present  queition.  It 
maybe  that  tbe  right  to  kill  deer  may  not  be  carried,— those  at 
least  included  within  a  proper  forest  or  deer  park, — just  in  the 
same  way  aa  it  may  not  carry  a  as Imon -Ashing  ;  but  at  to  the 
ordinary  right  of  shooting,  hunting,  or  fishing  for  other  flsh,  I 
am  nut  aware  of  any  principle  on  which  these  rights  do  not 
attach  to  the  widow  who  It  in  possession  of  the  locality  lands, 
a*  one  of  the  usual  incident*  of  property.  She  It,  during  her 
life,  feudally  veated  in  these  lands.  Bhe  Is  Infeft  In  them,  and 
hold*  them  under  the  heir  a*  superior,  by  resigning  on  the  pro- 
curator? in  the  deed,  or  might  yet  get  her  bate  Internment  con- 
firmed. The  heir'*  beneficial  use  of  the  land*  ia  restricted,  nay 
excluded,  by  the  liferent  right  of  the  widow,  competently  granted 
by  hit  predecessor,  in  virtue  of  the  very  title  which  conveys  the 
estate  to  him.  The  allotted  portion*  of  the  estate  are  made  over 
to  the  defender,  with  the  teind*  and  whole  part*  and  pertinent* 
of  the  same  |  and  it  seems  impossible  to  dispute,  that  tbe  right 
of  shooting  and  fishing  it  a  pertinent  of  land,  and  ha*  alwaya 
been  considered  tuch  in  thi*  country,  when  It  was  considered  in 
no  other  light  but  aa  a  source  of  enjoyment  to  the  proprietor 
and  hi*  friend*,  aa  a  healthy  and  agreeable  exercise,  and  as  an 
addition  to  the  pleasure*  of  the  table,  beibreit  was  not  unusual 
to  make  it  a  source  uf  rent  and  profit.  It  was  the  privilege  of 
tbe  party  to  kill  such  game,  because  be  bad  the  mean*  of  doing 
so,  by  having  right  to  traverse  the  ground  on  which  the  game 
was  found,  or  to  walk  on  the  banks  of  the  river  where  fish  might 
be  caught  j  and  it  was  an  exclusive  right,  Inasmuch  aa  no 
person  could  enter  the  proprtetor1*  ground*  without  committing 
trespass ;  and  he  wis  entitled  to  refuse  permission  to  any  one  to 
do  so,  reserving  it  for  himself  and  hi*  friend*.  Hie  locality 
lady,  during  her  life,  ha*  the  fall  enjoyment  of  the  land*  conveyed 
to  her,  and  In  which  tbe  It  infeft,  just  as  the  heir  has  In  the 
rest  of  tbe  eatate, — except  as  to  the  endurance,  for  the  I*  but  a 
liferentrix ;  but  tlie  lets  the  lands,  suffers  diminution  of  reel 
on  the  bankruptcy  of  ten* nls,  and  sl»o  profits  by  Improvement!, 
and  surely  cannot  be  prevented  from  securing  by  hersull,  if  she 
choosea,  her  friend*  and  servant*  every  other  advantage  which 
tbe  possession  of  the  landt  carrie*  along  with  It  I  presume  It 
will  not  be  questioned,  that  If  there  was  a  pigeon- house  on  her 
'  ids.  or  a  lake  or  artificial  pond  for  flsh,  other  than  salmon,  she 
raid  be  entitled  to  the  benefit  of  these  convenient  adjancu  th 


a  table  in  tbe  country,— and  if  to,  1  really  do  not  see  why  it  i 

not  a  legal  right  over  lonajitv  lands,  for  the  widow  to  Have  tha 
enjoyment  of  the  idtadant  of  projwrty,  or  thai  the  brirtraWts 
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excluded  from  the  land,  even  from  in  management,  except  In 
auch  a  caee  aa  calls  fur  the  emtio  vnijructuaria,  should  be  en- 
tilted  to  interfere  with  (lie  Kidow's  enjoyment  of  all  the  rights 
connected  with  the  property,  merely  because,  in  the  ordinary 
chic,  ft  i*  not  tlio  subject  of  rent  or  profit.  In  arriving  at 
this  conclusion,  I  do  not  put  it  on  tile  same  ground,  nor  re- 
quire to  do  so,  at  that  on  which  the  Court  rested  the  right 
to  patronages,  in  the  cases  of  Lady  Forbes,  and  of  the 
Duchess  of  Roxburgh,  or  the  judgment  In  Macphersou  ;  for  In 
the  first  two  of  these,  there  was  an  express  grant  in  the  first 
Of  the  liferent  of  the  whole  estate,— and,  in  the  second,  of 
portions  of  the  estate  less  than  a  locality ;  but  in  both,  ex- 
pressly with  the  patronages;  and  Id  the  other,  it  was  a  liferent 
annuity  in  money,  not  exceeding  a  certain  portion  of  the 
rental  of  the  estate ;  and  my  opinion  in  that  case  went  on  the 
custom  of  the  estate  for  many  years  back,  to  let  a  portion  of 
the  game,  and  Include  it  in  the  rental  of  the  estate.  My  opi- 
nion tiers  rests,  not  on  any  other  grant  than  that  of  the  law, 
which  I  think  carries  to  the  locality  disposer,  feudally  invested 
in  this  portion  of  the  estate,  this  privilege  as  an  incident  of  pro- 
perty during  her  life. 

Tlie  Lord  Ordinary  then  goes  on  to  dispose  of  the  5th  con- 
clusion of  the  summons, — which  is,  that  the  defender,  if  entitled 
to  the  right  of  shooting,  shall  be  bound  to  impute  the  value  of 
it  in  payment  pro  tamo  of  her  liferent  locality  precision.  The 
defence  to  this  conclusion  has  been  sustained,  except  iu  so  far 
as  the  shootings  may  have  been  let  at  the  date  of  the  locality, 
as  to  which  no  judgment  has  been  pronounced.  On  this  part 
of  the  case,— as  it  is  proposed  to  consult  the  rest  of  the  Court, 
in  respect  of  the  proceedings  which  took  place  in  the  case  of 
Lord  Duffua,  where  tlie  question  aa  to  the  right,  in  auch  a  case, 
to  take  into  view  the  game,  as  well  uulct  as  let,  did  not  come 
to  a  decision,— I  refrain  from  offering  any  Opinion  at  present. 

lard  Monereiff. — Two  questions  have  been  presented  to  Us  in 
the  debate  as  involved  in  this  case, —  I  if,  Whether  the  right  of 
shooting  grouse,  and  other  game  frequenting  the  locality  lands, 
i-,  by  her  title,  vested  in  Lad;  Menzies  ;  or  whether  It  belongs 
to  Sir  Robert  Menzies,  the  heir  of  entail  ?  And,  Idly,  Whether, 
supposing  the  right  is  so  vested  in  the  defender,  can  the  powers 
reserved  to  the  husband,  in  the  entail  by  which  ho  holds  the 
estates,  transfer  that  right  T  I  understand  that  we  are  called  to 

Sive  an  opinion  on  the  first  of  those  questions ;  and,  in  what  I 
ave  to  aay,  I  have  endeavoured  to  give  you  my  opinion  aa 
shortly  aa  possible.  '  Certainly,  until  I  heard  the  discussion,  I 
did  not  suppose  that  it  was  a  question  in  which  any  doubt  could 
exist.  The  late  Sir  Neil  Menzies  stood  infeft  in  the  whole 
lauds,  under  certain  deeds  of  entail.  No  doubt  has  been  ex- 
pressed, and  none  can  exist,  that,  under  the  entail,  the  heirs  of 
entail  had  a  right  "to  infeft  their  wives,  by  way  of  locality 
allenarly,  in  competent  liferent  provisons,  the  same  not  ex- 
ceeding one- fourth  part  of  the  lands  and  estates."  It  will  be 
observed,  that  the  limitation  expressed  is  as  to  the  fourth  part 
of  the  lands  of  the  estate.  The  nature  of  such  infeftment  is 
to  bestow  a  title  to  property  in  liferent,  not  exceeding  one- 
fourth  part  of  the  lands.  Without  going  into  details  aa  to 
special  lands,  it  is  a  clear  matter  of  fact,  that  Lady  Menzies 
obtained  from  her  husband  a  disposition,  by  which  he  (Sir  Neil 
Menzies)  conveyed  in  liferent,  during  all  the  days  of  her  life — 
"  Prima,  All  and  whole  those  part*  and  portions  of  the  said 
lands  and  estate  of  Menzies,"  together  with  *'  the  teinds,  par- 
sonage and  vicarage,  of  the  whole  of  the  foresaid  lands  ;  and 
in  like  manner,  all  and  whole  those  parts  and  portions  of  the 
estate  of  Fobs,"  the  lands  being  minutely  described,  with  teinds, 
parsonage  and  vicarage,  for  her  liferent  use,— in  which  lands  he 
binds  himself  to  infeft  her,  either  by  resignation  or  confirmation ; 
and  he  granted,  for  completing  the  infeftment  by  resignation, 
full  power  to  his  procurators  to  make  the  resignation  of  the 
lands,  which  were  to  be  held  by  her  in  liferent,  heritably  and 
irredeemably.  This  portion  of  tlie  lands  is  thus, described  to  be 
liable  to  ces*,  minister's  stipend,  Ac.  Then  the  deed  bears, — 
'that  she  is  "generally  to  do  everything  concerning  the  premises 
which  I  could  have  done  myself."  There  is  also  a  counter 
ohliention,  which  it  is  not  necessary  1  should  advert  to.  The 
right  thus  constituted  is,  according  to  its  terms,  as  absolute  and 
complete  as  any  liferent  by  locality  could  be,  and,  unless  to  any 
qualification  with  respect  to  the  limits  on  which  it  proceeds,  it 
is  liable  to  no  objection  of  any  kind.  Infeflment  followed  upon 
it.  either  by  confirmation  or  resignation.  The  question  then  is, 
JVhat  rights  did  this  title  confer  on  the  widow  P  The  particular 
thing  here  intended  Is  not  mentioned  in  the  deed,  and  therefore 


it  arema  to  me  to  be  essentially  necessary  to  a  right  twfsNsjaL 
ing  ol  the  question,  to  consider  what  the  nature  of  the  tub 
thus  constiiute.1  was  in  itself.  For.  solving  this, I  do  not  think 
it  necessary  logo  farther  than  to  Erskine,  by  whom  it  ii  deuij 
explained  : — "A  simple  liferent,"  he  nays,  '-ii  formed  by  a  aw 
or  separate  right ;  for  which  reason  it  is  also  called  a  literal 
by  a  new  constitution,  and  is  that  right  by  which  a  pro|iriaur 
of  land  or  money  makes  over  the  bare  liferent  to  the  gnoue 
during  his  life,  to  that  the  right  of  fee  still  remains  in  the  gruitw. 
A  simple  liferent,  where  the  subject  is  heritable,  requires  s 
seisin  duly  registered  to  make  the  right  effectual  against  thi 
granter'a  singular  successors ;  and  becomes  not  real,  aa  preJul 
servitudes  do,  by  the  natural  use  or  exercise'  of  the  right.  Fors 
liferent  of  lands,  though  it  be  doubtless  a  burden  on  the  subject- 
liferent,  is  truly  a  feudal  right,  much  resembling  property  eliiek 
constitutes  the  liferenler  interim  domtnut  or  proprietor  lor  lib," 
The  title,  then,  which  the  defender  has  in  these  lands  bj  lut 
infeftment  in  liferent,  ia  not  a  mere  incumbrance  on  any  tils 
which  may  be  in  the  proprietor  or  heir  in  fee.  It  is  *  right  •/ 
property.  The  defender  is  interim  domina  on  aa  clear  sad  in- 
dependent a  title  as  the  title  of  the  lieir  of  entail;  and,  by  rinm 
of  thla  title,  she  clearly  haa  a  right  to  everything  which  ii  • 
natural  incident  of  auch  property.  There  may  be  a  title  to  ■ 
liferent  annuity  secured  over  the  whole  estate  or  grounds,  but 
which  would  not  create  any  such  specific  right  of  property. 
This  Is  very  different  from  a  provision  or  annuity  secured  cither 
on  the  lands  generally,  or  on  a  particular  portion  of  the  land*. 
Such  a  right  must  be  made  effectual  in  the  ordinary  way.  f 
in  the  case  of  an  infeftment  f  n  locality,  there  la  an  actual  Ui 
ference  of  the  land,  with  all  ita  natural  incidents.  The  accept* 
of  such  a  provision  by  locality  gets  such  provision,  and  no  mm. 
There  haa  been  a  good  deal  of  discussion  a*  to  the  appliatm 
of  literal  t  a,  either  as  constituted  by  law  or  otherwise;  but  ita 
not  necessary  to  enter  into  any  of  these  particulars.  What  a 
now  described  aa  shootings,  is  altogether  a  modern  luvouka. 
Considering  that  it  la  vested  in  the  proprietor,  it  is  nothing  won 
than  a  power  of  traversing  the  ground.  Bat  what  is  uutf  h 
is  nothing  leas  than  one  of  theordinary  powers  of  properly  stick 
must  necessarily  belong  to  the  parly  In  whom  the  right  uf  pro- 
perty belongs  for  the  time.  I  consider  it  nothing  else ;  and  ii 
must  belong  equally  to  a  party  who  has  the  property  in  fee,  is 
to  a  party  that  on  an  equally  good  title  otherwise  holds  it,  M 
on  a  mere  limited  foundation.  The  power  of  killing  Ear™  ia  km 
of  the  natural  advantages  of  tlie  ground.  It  can  signify  nothing 
in  whose  favour  the  property  is  constituted.  It  appears  thai,  is 
this  case,  it  ha*  been  constituted  in  the  widow.  The  lifesvot 
proprietor  it  a  female,  and  the  may  not  desire  personally  u 
exercise  all  the  powers  Incident  to  the  property ;  but  sbe  raij 
exercise  them  through  her  friends  or  servants.  It  happens,  ia 
this  case,  that  the  person  who  claims  tbeae  rights  is  heir  d 
entail,  and  happen*  to  bo  the  defender's  son.  But  these  uuses 
are  accidental  and  cannot  alter  the  nature  of  a  property  duly 
constituted.  We  must  deal  with  the  rights  of  parties  witaosl 
any  regard  to  thla.  It  seems  to  me  to  be  an  attempt  to  liraii 
a  title  to  property  contrary  to  its  legal  import,  of  srhleb  Is" 
not  aware  that  we  have  any  example.  On  the  contrary,  ia 
all  the  discutalons  that  have  taken  place  in  caeca  at  all  aiin  I* 
it,  it  ha*  been  assumed  that  the  right  U>  the  shooting,  or  tbs 
power  of  searching  for  game,  must  belong  to  the  liferent  pro- 
prietor as  an  incident  of  the  bind.  If  it  be  let,  it  Is,  in  that  case,*) 
much  part  of  the  natural  fruits  of  the  land*.  I  hare  thus  takes 
a  very  plain  and  simple  view  of  the  matter,  and  could  m*i«- 
gine,  from  the  terms  of  the  summons,  that  any  other  view  i£  it 
could  be  given.  I  am  unwilling  to  enter  into  the  discussion  of 
the  other  branch  of  the  case,  in  which  the  thing  contended  fat 
by  the  pursuer  is,  that  he  has  a  right  of  free  forestry,  and  that 
be  tranjrerred  without  a  ' 


think  the  pursuer  haa  failed  in  the  attempt  to  establish  sacks 
proposition.  The  lauds  are  conveyed  with  all  the  right  ssd 
title  which  Sir  Neil  Menzies  or  his  successors  oonld  give.   Tin 


rijjht  to  search  for,  and  to  destroy  game,  betonga  to  the ds 
Milt.  The  defender  has  all  the  rights  which  Sir  Neil  Menuo 
could  give.  I  humbly  think,  even  if  we  could  go  irtki  ibis  dis- 
cussion, that  It  whs  clearly  shewn  by  Mr.  Ingiia  that  no  right  4 
forestry  exist*  In  these  lands.  Neither  ts  it  obvious  te  ast  t" 
what  length  the  argument  in  favour  of  suoh  a  right  oaa  g*  » 
a  title  to  property  can  be  thua  given  away,  I  know  not  whit 
exception*  may  not  be  applied  to  destroy  the  moat  sacred  u4 
honourable  rights  by  mnrriago-oon  tract.  I  su  clearly  **  sf*- 
nion,  that  the  title  of  the  defender  ii  luffkioiit  to  vest  ia  •*" 
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lard  Cock/mi  concurred. 

lard  Jmiia  Clerk. — I  view  thlf  entirely  as  a  special  caie; 
imi  therefore  it  is  that  I  have  not  written  out  my  opinion, 
because  I  did  not  think  it  necessary ;  and  I  shall  only  stale 
(Iwrtly  the  grounds  on  which  I  must  differ  from  your  Lonl- 
■Upa  In  the  fint  place,  I  consider  that  the  cue  is  to  be 
decided  by  the  particular  term*  of  the  deed  of  entail  under 
which  the  locality  provision  is  granted,  and  by  which  its  cha- 
ncier and  legal  effect  must  be  determined.  And,  secondly,  I 
tin  of  opinion,  that  the  particular  question  before  us  must 
depend  also  upon  a  comparison  of  this  special  disposition  of 
locality  with  the  title  under  which  it  is  actually  granted.  In 
this  deed  of  entail,  tbeheire  of  entail  are  allowed  to  infeft  their 
widows  by  way  of  locality,  to  the  extent  of  a  fourth  part  of  the 
luds  of  the  estate,  by  way  of  competent  liferent  provision. 
Now,  I  am  decidedly  of  opinion,  that  under  the  deed  of  entail, 
•oil  under  the  deed  of  locality  actually  granted  in  tiiia  case, ' 
there  U created  no  proper  separation  of  the  estate  into  a  liferent 
and  lee  in  the  proper  legal  sense  of  these  terms,  and  that  it  i* 
not  property  in  the,  lands  that  is  given,  but  a  disposition  of 
locality  to  secure  a  fitting  provision.  If  I  could  view  it,  as 
dncribed  by  Lord  Moncreift,  as  a  disposition  of  property,  al- 
though in  liferent,  I  might  coincide  in  the  conclusion  to  which 
he  baa  arrived.  But  I  cannot.  In  saying  this,  I  limit  my 
opinion  to  this  deed  of  locality  alone,  granted  under  this  par- 
titular  entail.  All  that  is  intended  in  my  opinion  is,  to  provide 
a  competent  liferent  for  the  widow.  I  cannot  view  this  dispo- 
sition of  locality  as  separating  the  estate  into  a  proper  liferent 
and  fee;  and  I  cannot  therefore  view  the  deed  aa  giving  a  title 
to  tlw  property  aa  in  the  common  case  of  a  liferent  that  carries 
ill  toe  ordinary  results  which  the  separation  of  the.  estate  into 
liferent  and  fee  necessarily  implies.  I  do  not  think  that  that 
is  as*  HmI  effect  of  the  dead,  or  tha  character  wlach  It  was* 
■Vended  to  assume.  But,  secoaoty,  when  I  look  at  the  ex- 
toswy  bare  and  naked  farm  of  this  disposition  of  locality, 
sod  rasy  ha  Jjaraaa  with  ike  full  and  comprehensive  term* 
of  the  title  to  the  lands  under  which  it  waa  granted,  I  am 
dearly  of  opinion,  that  both  in  point  of  intention  and  in  point 
of  legal  effect,  the  rights  of  hunting,  shooting  and  Ashing,  were 
not  carried,  or  intended  to  be  conveyed,  by  this  deed  of  locality. 
A  comparison  of  this  locality  disposition  and  the  title  is  one  of 
the  most  remarkable  contrasts  which  can  be  Imagined  in  that 
respect-  Then  it  is  clear  from  the  schedule  attached  to  the 
deed  of  locality,  that  Sir  Neil  Menzies  intended  the  rents  of 
toe  lands,  with  the  ordinary  use  of  the  same,  to  constitute  tliat 
competent  liferent  provision  which  the  entail  authorized,  and 
he  contemplated  fur  hi*  widow.  Neither  can  I  adopt  the 
view  which  the  Lord  Ordinary  has  taken  in  hia  note,  that 
the  right  of  salmon-fishing  is  exempted  because  it  is  nut 
nude  the  subject  of  a  special  grant.  That  is  only  of  mo- 
ment in  the  question,  whether  the  right  of  salmon -fishings 
hu  been  given  by  the  Crown,  as  a  special  grant  is  neces- 
sary. If  there  waa  a  proper  separation  of  the  estate  into  a 
liferent  and  fee,  and  if  this  locality  disposition  carries  to  Lady 
Henries,  as  a  proper  liferenter,  a  title  to  the  right  of  property 
of  the  lands  during  tier  life,  it  ought  necessarily  to  follow,  that 
•be  should  have  right  to  the  salmon- fishings  of  that  estate 
daring  her  liferent,  as  much  as  any  other  heritable  right  belong. 
ing  to  the  property.  It  would  have  been  altogether  unnecessary 
to  have  taken  any  special  notice  in  the  locality  disposition  of 
the  right  of  taJmon-fiibing;  for  as  that  waa  in  the  title,  it 
would  have  gone  along  with  the  title  of  property  in  liferent — If 
the  locality  disposition  effect  the  ordinary  legal  separation  of 
ths  pitta*  dominium  into  the  two  estates  of  liferent  and  fee. 
It  is  admitted,  however,  that  the  right  of  salmon-fishing  is  not 
conveyed  ;  and  I  bold  that  this  is  a  concession  in  point  of 
principle,  that  the  disposition  of  locality  is  not  coextensive  with 
rah  title  of  property,  though  in  liferent,  which  an  ordinary 
separation  of  the  right  into  the  two  estates  of  liferent  and  fee 
■ould  effectuate.    Looking  on  this  as  a  special  case,  and  seeing 


neat,  must  be  held  to  include  it,  I  think  it  is  not  very  likely 
that  the  question  will  occur  again;  and  therefore  I  have  not 
wwaght  it  necessary  to  state  my  opinion  on  the  subject  at 
greater  length.  As  we  are  to  consult  the  rest  of  the  Court  on 
**  question  of  unlet  game,  I  have  drawn  out  an  inteilocutor 
SCOTTISH  JURIST. 


which  will   shew  what  is  decided.     It  is  aa  follows— (reads 
interlocutor  of  35th  February,  quoted  infra.) 

Dean  of  Faculty — Is  the  right  of  shooting  deer  also 
carried  exclusively  to  Lady  Menzies?  Is  that  the  mean- 
ing of  the  interlocutor  ? 

Inglit — I  did  not  understand  that  any  distinction  waa 
meant  to  be  raised  in  this  respect. 

Iiord  CoMurn. — We  are  not  discussing  about  the  deer,  and 
why,  therefore,  put  it  In  the  Interlocutor? 

Lord  Monerdff. — I  did  not  consider  that  matter  in  the  opi- 
nion that  I  have  given.    It  is  a  separate  point. 

Dean  of  Faculty — It  certainly  was  understood  to  bo 
included  in  the  discussion . 

I*>rd  Jattiu-Clerk. — It  was  understood  to  bo  so.  It  mnut  lie 
settled  whether  or  not  the  right  of  killing  deer  is  to  be  exor- 
cised.   The  matter  cannot  well  he  left  as  it  now  stands. 

Ingiis — I  understand  the  same  right  to  be  carrioj 
that  was  in  Sir  Neil  Menzies. 

Dean  of  Facility — All  the  rights  except  that  of  sal- 
mon-fishing, which  Mr.  Ingiis  specially  excepted. 

The  Court  (25th  Feb.  1851)  pronounced  the  follow- 
ing interlocutor,  being  that  read  by  the  Lord  Justice  • 
Clerk  at  the  close  of  his  opinion  : — 

"  Find  that,  by  the  disposition  of  locality  dated  the  6th  day 
of  February  1814,  granted  by  the  late  Sir  Neil  Mensies  in 
favour  of  the  defender,  thu  whole  right  of  shooting,  hunting 
and  fishing,  belonging  to  the  said  Sir  Nell  Menzies,  aa  heir  uf 
entail  In  possession,  except  as  regards  the  right  of  salmon  - 
.fishing,  over  the  lands  conveyed  as  locality  lands  to  the  defen- 
der in  liferent,  during  all  the  days  of  her  life,  after  the  deoeaso 
of  tan  a»id  Sir  Neil  Mentis*,  was  carried  exclusively  to  tb« 
"ttereuder  by  the  Mid  disposition  of  locality ;  But  in  regard  in 
the  question, — whether  the  value  of  tbe  said  shootings,  al- 
though not  let  by  the  said  Sir  Neil  Menzies,  ought  to  be  taken 
Into  computation  with  the  value  of  the  other  shootings  on  tbo 
estate,  In  ascertaining  whether  the  provision  made  by  the  said 
disposition  in  locality  does  or  does  not  exceed  the  extent  al- 
lowed by  the  entails  to  be  settled  on  the  wife  of  the  heir  in 
possession,  In  case  of  his  predecease, — appoint  parties  to  glv<- 
In  oases  on  that  point." 

Cases  having  been  lodged,  the  ease  was  laid  before  the 
whole  Judges. 

The  following  opinions  were  returned : — 
Lord  Wood  : 

"By  the  Cestle-Mensies  Entail,  It  is  lawful  for  the  successive 
heirs  of  entail  '  to  provide  and  infeft  their  wives,  by  way  of 
locality  allenarly,  in  competent  liferent  provisions,  the  same 
not  exceeding  a  fourth  part  of  the  said  lands  and  estate,  in  so 
far  as  the  same  shall  be  free  and  unaffected'  by  tbe  burdens 
there  mentioned. 

"Tbe  late  Sir  Neil  Menzies  exercised  this  power  by  granting 
a  disposition  of  locality  on  the  6th  February  1844,  in  favour 
of  hia  wife  (the  defender),  of  certain  portions  of  the  said  estate. 
Sir  Nail  died  on  thu  16th  August  1844. 

"  By  the  interlocutor  of  the  2oth  February  1851,  their  Lord- 
ships of  the  Second  Division  of  the  Court  have  found  that  the 
whole  right  of  shooting  over  the  locality  lands  was,  by  tbe  dis- 
position of  locality,  conveyed  to  the  defender  during  all  the 
days  of  her  life  after  the  decease  of  Sir  Neil  Henaies. 

"  With  a  comparatively  small  exoeptioo,  no  portion  of  ths 
right  of  shooting,  either  over  the  locality  lands  or  tbao/fer  parts 
of  the  entailed  estate,  had  ever  been  let  by  Sir  Neil  Henaies  or 
his  predecessors.  Of  what  had  been  let,  much  the  graUtr  por- 
tion consisted  of  shootings  over  thclallrr.  Estimating  the  ren- 
tal or  value  of  the  wholo  entailed  estate  tu  tbe  usual  way,  hut 
without  bringing  ia  computo  any  rent  as  the  annual  value  of 
the  let  or  unlet  shootings,  (and  in  tbe  rental  on  which  the  lo- 
cality waa  adjusted,  no  rm!  either  for  the  liter  unlet  thootinai  iras 
included),  it  may  ba  assumed  that  there  is  no  excess  in  the  lo- 
cality provided  to  the  defender:  But  it  in  stated,  that  if  a  value, 
as  at  the  date  of  the  disposition  of  locality,  were  put  upon  all 
the  shootings  of  the  entailed  estate,  both  those  over  the  loca- 
lity lands,  and  those  over  the  rest  of  ths  estats  In  the  posses- 
sion of  the  heir  of  entail,  and  the  rental  as  at  the  said  data) 
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were  nude  tip  on  that  tooting,  then  the  locality— -taking  its 
rental  as  consisting  of  a  game  as  veil  as  of  a  land  rent — would 
be  excessive,  inasmuch  as  It  would  be  found  that  the  value  or 
tent  of  the  shootings  of  the  locality  amounted  to  mors  than  a 
fovrik  of  the  value  or  rent  of  the  shootings  of  the  whole  estate. 
It  Is  to  be  observed,  that  no  case  is  presented  to  the  Court  of  a 
deliberate  plan  having  been  followed  oat  bj  Sir  Neil  Menzio* 
in  the  administration  of  the  estate,  and  the  allotment  of  the 


The  case  before  the  Court,  m  respects  the  shootings,  is  simply 
this,  that  If,  in  apportioning  the  locality — instead  of  no  rent 
having  been  included  in  the  rental  for  the  privilege  of  killing 
game  over  the  whole  estate,  which  (with  a  comparatively  small 
exception)  had  never  been  let  or  made  to  yield  rent  to  the 
proprietor — a  rent,  or  estimated  rent,  were  included,  the  loca- 
lity granted  will  be  found  to  be  excessive  in  the  manner  which 
1  have  just  mentioned.  In  this  situation,  the  question  which 
has  been  submitted  for  opinion  is — '  Whether  the  value  of 
the  sbootingsof  the  locality  lands,  although  not  let  by  the  said 
Sir  Neil  Hensies,  ought  to  be  taken  into  computation  with  the 
value  of  the  other  shootings  on  the  estate,  in  ascertaining 
whether  the  provision  made  in  the  said  disposition  in  locality 
does  or  does  not  exceed  the  extent  allowed  by  the  entail  to 
be  settled  on  the  wife  of  the  helc  in  possession,  In  case  of  his 
predecease  V 

"  In  the  consideration  of  this  question,  I  conceive  that  no 
distinction  can  be  made  between  cases  of  locality,  and  cases  of 
provisions  allowed  by  deeds  of  tailzie,  or  by  statute,  to  be  made 
upon  wives  or  children,  to  the  extent  of  a  certain  proportion 
of  the  free  rent  or  value  of  the  entailed  estate.  In  the  former, 
the  matter  of  excess  or  not  is  determined  in  practice  by  the 
amount  of  the  rental  of  the  entailed  estate  taken  at  the  date 
of  the  disposition  of  locality ; — in  the  fetter,  by  the  amount  of 
the  rental  taken  at  the  date  of  the  death  of  the  heir  granting 
the  provisions.  In  both,  the  rental,  as  it  appears  tome,  is  to  be 
made  up  on  the  same  principle.  Whatever  it  shall  be  held  la 
to  be  excluded  from  the  rental  In  the  one,  must  equally  be  ex- 
cluded in  thu  other;  and  whatever  it  shall  be  held  must  in 
the  one  form  part  of  the  rental,  must  also  form  part  of  it  In 
the  other. 

"  It  has  been  decided,  that  where  shootings  have  been  let, 
and  so  made  productive  of  rent,  the  rent  to  be  paid  by  the 
tenant  Is  to  be  included  in  the  rental  In  fixing;  whether  the 
sniji  settled  upon  a  wife  or  children  Is  not  beyond,  but  within, 
the  proportion  of  the  free  rent  which  tbe  heir  of  entail  had  it 
in  his  power  to  provide. — Sinclair  v.  Lord  Dvfftu,  lith  Not. 
1842,  5  D.  174  1  MaCfihtrian  v.  Maephervm,  lith  May  1889,  7  D. 
796;  H.  qfL.  Ulh  Aug.  1846, 6  Bill,  280.  It  is  conceded  that 
the  same  course  is  to  be  followed  in  cases  of  locality ; — bnt  it 
bas  been  argued,  that  holding  thin  to  be  a  fixed  point,  It  fol- 
lows that  the  estimated  rent  of  the  unlti  game  of  tbe  entailed 
estate  must  also  be  taken  in  etmwttfo.  I  cannot  concur  In  that 
view.  Taking  what  has  been  decided  to  be  now  settled  law, 
I  think  (with  Lord  Honcreiff  in  Simitar' i  case)  that  '  it  is 
another  and  very  different  question,  whether,  if  that  which 
be'  (the  proprietor) '  might  do  is  not  done,  and  the  ground, 
in  point  of  fact,  is  not  let  for  any  such  use,  and  yields  no  rent, 
the  mere  privilege  which  the  proprietor  possesses  of  taking 
the  use  of  it,  by  himself  or  his  friends,  to  a  greater  or  less  ex- 
tent, must,  in  such  a  question,  be  reckoned  as  a  part  of  the 
owner's  existing  rental.'  Accordingly,  in  Sinclair's  case,  where 
it  was  found,  by  a  majority  of  the  Court,  that  the  rent  of  game 
lei  forms  part  of  the  rental,  the  same  Judges  who  gave  that 
(.pillion  also  expressed — with  the  exception  of  Lord  Macken- 
zie— an  opinion  that  the  rent  or  estimated  rent  of  unlet  game 
was  nor  to  be  included.    Tbe  decision  of  the  Court,  therefore, 

Cteded  on  grounds  applicable  to  the  case  where  the  game 
been  let  and  yielded  a  rent,  and  not  to  a  case  where  tbe 
state  of  the  fact  is,  that  the  game  had  not  been  let ;— and  ac- 
cordingly, in  so  far  as  these  opinions  go,  tbey  amount  to  this, 
that  !n  the  former,  the  rent  (for  the  reasons  assigned)  is  to  be 
included,  MoVlttthe  latter  it  ie  nob 
^  K  VrlHM'MaJBBVOf  Lord  Afontrtif,  in  which  Lords  Meadovbank, 
/1--'-1™—  ~-J^-,^pAaii»i  concurred,  and  the  opinion  of  Lord 
exposition  of  the  grounds  upon  which  their 
A  the  conclusion,  that  the  rent  of  unlit  game 
'  rtof  the  rental  in  ascertaining  whether  or 
'tree  rent  allowed  to  be  provided  to  a  wife 
i  exceeded.    To  these  opinions  I  refer. 


"The  right  which  a  proprietor  of  lands  has  to  ItiD  the  psw, 
Is  one  of  a  peculiar  nature.  In  a  certain  sense,  and  to  Cattail 
effects,  it  is  a  personal  privilege  or  franchise  incident  toil» 
property  of  land,  and  is  not  within  the  protection  of  the  set 
1449.  Formerly,  the  privilege  was  nsed  solely  for  the  plesmn 
or  enjoyment  of  the  proprietor  or  bis  friends,  remaining  with 
him  as  a  separate  right  of  use  after  the  lands  are  let  fat  all  tbe 
ordinary  agricultural  purposes.     It  is  only  of  late  yean  that  ■ 

Sractice  has  arisen  of  turning  the  privilege  or  franchise  to  pm- 
t  This  practice  prevails  more  or  less  in  ran  parti  of  the 
country,  according  at  the  proprietors  have  been  disposed  to 
deprive  themselves  of  the  use  of  the  privilege,  by  givinjj  up 
for  a  rent  each  command  or  occupation  of  the  ground  si  is 
necessary  to  its  being  exercised  by  another ;  while  the  proper 
possession  of  the  land  for  agricultural  purposes,  and  the  pro- 
duction of  ordinary  rental,  continues  with  the  proprietor!  or 
their  tenants  as  before.  In  other  parts  of  the  countrj,  tbe 
practice  does  not  exist  at  all. 

"  But  although  the  rendering  the  privilege  of  killing  gnu 
a  subject  of  gain,  may  not  now  be  uncommon,  it  seems  to  me 
still  to  stand  in  a  very  different  position,  and  to  have  a  ray 
different  character,  from  tho  other  rights  belonging  to  tin  pro- 
prietor of  the  land,  by  the  exercise  of  which  rent  is  either 
positively  produced  by  letting  out  the  land,  or  is  held  to  be 
produced  in  another  form  by  personal  occupation.  Ifthegum 
be  actually  let,  and  a  permanent  rent  thereby  created,— if,  in 
the  administration  of  tbe  estate,  the  heir  of  entail  adopts  this 
course  (as  be  is  entitled  to  do),  and  to  converts  that  partinln 
use  to  be  taken  of  the  lands,  to  profit, — it  may,  for  the  mm! 
stated  In  the  cases  of  Sinclair  and  Maephereon,  be  jnstlr  held 
that  the  return  is  thereby  made  part  of  the  annual  product  ni 
tbe  estate,  and  must  be  added  to  tbe  rest  of  the  genets!  ratal 
in  any  estimate  of  it  in  relation  to  provisions  to  a  wife  orchil' 
dren.  But  if,  in  tho  administration  of  the  estate,  the  right  of 
killing  the  game  is.  In  accordance  with  the  course  of  trier  ad- 
ministration, retained  by  the  proprietor  for  his  pleasure  ml 
enjoyment,  and  not  need  for  the  production  of  rent,  be  m* 
only  does  what  is  clearly  within  bis  competency,  but  what  it 
in  no  way  a  capricious  or  extraordinary  act  of  admin  brbsaori 
of  that  particular  right  incident  to  the  propel  ty  of  land,  b 
abstaining  from  making  it  a  source  of  profit,  his  admlnisbi 
tion  is  so  far  from  being  singular  or  capricious,  that  hr  it  cirr 
dealing  with  it  at  it  was  formerly  universally,  and  is  still  rar 
generally  dealt  with.  He  it  not  acting  perversely,  unrest*- 
ably,  or  blameably.  He  la  merely  following  the  example  of  ha 
predecessors,  by  making  the  same  use  of  the  privilege  "Web 
they  had  done,  and  refraining  from  rendering  it  a  subject  of 
pecuniary  advantage  by  leasing  ft  to  tenants— a  couns  which  > 
vast  number  of  other  provident  proprietors  observe,  and  whkt 
many,  it  it  believed,  would  consider  it  injudicious  mansgtmeit 
to  depart  from.  Sneh  a  privilege,  so  kept  in  the  hands  of  tk 
proprietor  for  hit  persona)  pleasure  or  that  of  his  friends,  cu- 
not  be  correctly  assimilated  to  the  land  itself— the  orditarj 
source  of  rent— when  retained  in  the  personal  occapancjoi 
the  proprietor  unlet  He  oannot  be  permitted  to  wiibdnti 
part  of  the  subject  ont  of  which  rent  usually  arises,  to  as  thereby 
to  reduce  the  rental  (to  the  prejudice  of  parties  interested)  to 
the  product  of  what  is  let  When  he  does  so,  it  is,  in  fact,  ft 
the  general  case,  in  order  that  he  may  reap  both  tenant  tod 
landlord's  profit,  and  thus  get  rent  in  another  shape;  •*! 
if  he  should  devote  It  to  some  unprofitable  propose,  still  it 
is  plainly  jnst,  that  In  any  case  depending  upon  the  amomi 
of  rental,  a  rent  shall  be  put  upon  the  land  so  withheld  Iron 
the  customary  profitable  or  productive  occupancy.  Bot,  In 
the  present  instance,  the  question  Is  not,  whether  the  ordi- 
nary agricultural  rental  can  be  diminished  by  tbe  beit  of 
entail  keeping  or  throwing  out  of  luaitc  a  part  of  the  land,  ud 
that  withdrawing  front  lht  rental  to  much  of  the  ordinary  rtnt,-- 
but  whether,  in  all  cases  relating  to  provisions  to  wire*  v\i 
children  depending  on  rental,  there  roust  be  orososf  tab  tk 
rental  a  rent  for  a  right  or  privilege,  in  the  same  wsystif * 
had  been  let  and  actually  yielded  rent,  where  the  right  h  of 
this  peculiar  character,  that  it  It  separate  and  dittinet  frees 
the  subject  producing  the  ordinary  rental,  and  tbe  heir  ol 
entail,  in  refraining  from  rendering  it  productive,  is  not— tm 
the  exercise  of  bit  administrative  powers) — acting  unietan- 
ably  or  unfairly,  bnt  only  not  adopting  a  use  of  it  lately  in- 
troduced and  partially  followed,  and  adhering  to  what  tssf  " 
said  to  be  the  use  which  the  character  of  tbe  right  as  a  penwal 
privilege  impresses  upon  It 
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IN  THE  COURT  OP  SESSION,  Ao 


"  It  humbly  seems  to  me  that  the  Court  bag  gone  quite  fat 
nough  in  finding,  that  where  tho  right  of  killing  the  game  haa 
■eeo  leased,  the  rent  obtained  is  to  be  added  to  the  rental ; 
^it  that  rule,  I  apprehend,  rente  on  grounds  consistent  with 
he  nature  of  the  right,  and  which  do  not  apply  to  the  cafe  of 
nlet  game.  It  in,  Indeed,  obvious  to  remark  the  great  dis- 
inctiou  as  regards  the  means  of  safely  dealing  with  the  two 
uses — In  the  positive  ascertainment,  in  the  one,  of  the  value 
f  the  game  as  a  productive  subject,  by  Its  having  been  ac- 
■mlly  let,  and  the  want  of  this  In  the  other,  where  it  has  not 
eeu  bo — especially  when  you  look  at  the  peculiar  nature  of 
he  thing,  and  the  uncertainty  in  which  it  is  Involved.  To 
a:  the  difficulties  that  might  be  to  be  encountered,  it  is  only 
ecessary  to  attend  to  wbat  may  happen  In  cases  of  provisions 
t  way  of  locality.  The  disposition  in  locality  may  be  of  a 
ate  twenty  or  thirty  years  before  the  death  of  the  granter. 
,11  that  time,  and  previously,  the  game  on  the  estate  may 
ever  have  been  let,  and  from  the  practice  on  neighbouring 
•tatea  there  may  be  little  light  to  be  gained.  Can  anything 
e  more  vague  or  unsatisfactory,  or  unsafe  to  proceed  upon  in 
idgment,  than  any  estimate  which,  In  such  ci  red  instances, 
ould  be  made  of  the  value  of  the  game  as  a  subject  of  rent  at 
lie  data  of  the  locality  F  The  rent  of  the  game  on  the  different 
art<  of  the  estate  wonld  be  liable  to  be  estimated  upon  the 
imt  arbitrary  and  fanciful  views,  to  which  ft  would  be  ira- 
ossible  to  apply  any  proper  test,  and  thus  the  interests  of  the 
idow  under  her  locality  might  be  most  unjustly  and  pn-jndi- 
tall)- affected.  Upon  this  point  I  refer  to  observations  of  Lord 
loncreiff  towards  the  conclusion  of  his  opinion  in  the  case  of 


sat  a  substantially  correct  value  could  be  arrived 
it  game  has  not  been  let,  I  do  not  think  that  it  can  be  taken 
ito  the  rental  without  leading  to  results,  to  the  justice  of 
'hich  it  appears  to  me  to  be  difficult  to  assent 

"Let  It  be  supposed,  that  In  the  fair  administration  of  an 
□tailed  estate  by  the  proprietor,  the  game  has  always  been 
'holly  retained  unlet  for  the  personal  enjoyment  of  the  heir 
i  possession,  and  that  upon  the  wife  of  the  last  heir  a  pro- 
lston  has  been  settled  by  way  of  locality ;  and  suppose  that, 
roceeding  on  the  ordinary  land  rental  of  the  estate,  the  locality 
'ere  czainve, — could  the  wife  maintain  her  right  to  the  full 
>tent  of  the  locality  granted,  by  insisting  that  the  amount  of 
be  runt  which  might  have  been  obtained  for  the  right  of  kill- 
's the  game,  if  let  at  the  date  of  the  locality,  must  be  added 
)  the  rental,  so  as  to  bring  the  locality  within  the  due  limit.— 
id  this,  too,  when  It  might  be  that  the  greater  portion  of  the 
;nt  thus  to  be  added  would  be  that  of  shootings  over  tbe  lauds 
assessed  by  tbe  next  heir,  so  that  he  must  either  be  a  loser, 
ndoutof  pocket  to  the  extent  of  what  otherwise  would  have 
een  excessive  in  the  locality,  or  be  compelled  to  protect  him- 
:lf  by  entirely  inverting  the  previous  vmfbrm  count  of  adminittra. 
m  of  the  estate,  and  thereby  giving  up  the  personal  enjoy. 
lent  hitherto  bad  of  the  game  by  the  heirs  of  entail  T   Besides, 

that  course  were  followed,  what  security  would  there  be  that 
■  *ss  in  accordance  with  the  Intention  of  tbe  heir,  the  gran- 
s' of  the  locality  f  From  his  own  mode  of  administration, 
ie  more  natural  conclusion  apparently  is,  that  he  had  no  in. 
■ntlon  that  the  locality,  as  granted,  should,  if  excessive  with 
Terence  to  ths  ordinary  rental,  be  nevertheless  maintained 
i  its  full  extent,  by  bringing  Into  the  rental  an  estimated  rent 
>r  that  which  he,  tike  his  predecessors,  had  always  dealt  with 
' »  use  Incident  to  the  proprietorship  of  the  land,  not  to  be 
?ndered  productive  of  profit,  but  to  be  made  subservient  to 
he  pleasureahle  purposes  of  the  heir  of  entail 

"  Again,  in  a  similar  mode  of  administration  of  the  estate 
'  regards  the  game,  Is  it  to  be  held  that  the  obligation  against 
he  succeeding  heir,  In  the  case  of  money  provisions  to  a  wife 
f  children,  under  a  power  to  provide  them  in  a  certain  pro- 
omon  of  the  free  rent,  Is  to  be  measured,  not  by  wbat  may 
"tiEtitute  the  proper  ordinary  rental,  but  by  a  rental  estlma- 
-  J  on  the  footing  of  the  whole  unlet  game  being  taken  as  let 
t  the  death  of  the  granter  of  the  provision, — and  this  because, 
"hough  It  has  never  been  made  productive  of  rent,  bntsegre- 
iafroni  an'  "^  PurP0,B:>  Rnd  retained  In  tbe  personal 
^profitable  possession  of  the  heirs  of  entail  as  respects  pttcu- 
nary  benefit,  it  happens  that  other  proprietors,  more  or  less 
n  number,  may  to  a  greater  or  less  extent  have  let  out  for  a 
*M  the  right  of  kilting  the  game  on  their  lands  f   Is  tbe  nut 


heir  to  be  charged  with  a  rental  so  framed  f  la  tbe  rale  to  be 
applied  a*  a  general  one  f  What  if  the  estate  lies  In  a  district 
of  the  country  where  there  has  been  no  practice  of  letting  the 
game,  or  where  it  haa  been  of  the  most  inconsiderable  descrip- 
tion F  Or  can  a  distinction  be  made  1  Or  if  not,  would  tho 
adoption  of  the  rule  beat  all  reasonable  f  Can  It  be  imagined 
that,  In  such  a  case,  tbe  heir  of  entail  contemplated  that  the 
obligation  granted  by  him  was  to  be  so  interpreted  and  ex. 
tended  against  the  succeeding  helm  of  entail,  that,  as  against 
tbe  succeeding  heir,  the  right  of  killing  the  gams  was  to  be 
hold  as  a  rent-producing  subject  for  the  benefit  of  the  widow 
or  children,  where  the  granter  of  the  provisions  had  apparently 
never  thought  of  it  as  such,  and  certainly  bad  never  used  it 
for  that  purpose,  but  devoted  It  solely  to  the  promotion  of  his 
own  pleasures  bio  enjoyment  of  the  estate  t 

"  Provisions  settled  under  tbe  statutory  powers  of  the  5  Geo. 
IV.  c.  87,  admit  of  tbe  like  remarks.  I  cannot  think  that,  in 
fixing  their  pecuniary  amount,  there  can  be  taken  in  eompalo 
an  estimated  rent  or  value  for  tbe  privilege  of  killing  tbe  game 
on  the  estate,  where  it  had  not  been  let  by  the  proprietors. 
Again,  is  the  act  of  the  10th  Geo.  IIL  c.  61,  for  the  improve, 
ment  of  entailed  estates,  to  be  worked  out  upon  the  principle 
of  such  estimated  rent  being  included  in  the  rental?  tine 
thing  seems  to  be  pretty  clear,  that  granting  that,  in  the  pre- 
sent case,  the  pursuer  might  derive  some  benefit  from  having 
the  principle  be  contends  for  adopted,  the  result.  In  Its  gene, 
ral  operation,  wonld  be,  not  for  the  benefit,  but  to  the  disad- 
vantage of  the  heirs  of  entail  succeeding  to  the  hair,  the  gran 
ter  of  the  provisions. 

"Various  cases  have  been  suggested,  both  in  the  printed 
pleadings  and  in  the  opinions  in  Sinclair'!  case,  illustrative  of 
tile  view,  that  nothing  can  be  required  to  bo  inserted  in  the 
rental  In  respect  of  unlet  game.  I  am  unwilling  to  prolong 
this  opinion  by  dwelling  upon  them.  Lord  Moucreiff  notices 
the  case  of  mines,  The  existence  of  a  mine  of  coal  or  ironstone 
or  lime  may  be  perfectly  known,  and  its  capability  of  being 
worked  may  have  been  ascertained,  and  also  the  profits  which 
it  wonld  yield  :  But  the  heir  of  entail ,  the  granter  of  the  pro- 
vision. In  the  administration  of  the  estate  has  not  worked  it, 
and  the  next  heir  keeps  it  in  the  same  state.  Now,  suppose  it 
to  be  situated  within  the  portion  not  contained  In  the  locality 
granted  to  the  wife  i  It  does  not  appear  to  me,  that  in  deter- 
mining whether  the  locality  was  excessive  or  not,  the  interest 
of  tbe  next  heir  could  be  affected  by  putting  a  rent  npon  the 
unworked  and  unlet  mine ;  and  why  f  j  ust  because  it  cannot 
be  classed,  with  tbe  ordinary  sources  of  rent — at  least  not  till  it 
haa  been  mads  to  yield  rent.  It  is  a  capability  of  the  estate, 
admitting  of  being  turned  to  profit ;  but  It  is  for  tbe  bulr  of 
entail  to  say  whether,  in  the  administration  of  the  estate,  this 
shall  be  done  or  not ;  and  if  it  has  not,  however  clear  it  may 
be  that  It  might  have  been  done,  the  result  of  the  holr's  ab- 
staining is,  that  tbe  rental  must  be  taken  without  anything 
being  Included  for  the  unlet,  and,  by  the  course  of  manage  men  t, 
unproductive  mine.  In  like  manner,  no  rent  could  be  put 
upon  It  against  the  next  heir,  in  ascertaining  tho  amount  of 
his  obligation  for  money  provisions  settled  either  on  the  chil- 
dren or  wife  of  the  preceding  heir. 

"  In  short,  there  are  manj  things  capable  of  being  made  ths 
source  of  annual  profit,  which,  unless  they  have  been  actually 
let,  or  rendered  productive  of  annual  pecuniary  return,  can- 
not, aa  I  think,  legitimately  be  resorted  to  in  order  to  affect  tbe 
amount  of  the  rental  In  questions  relating  to  provisions  for 


children  or  wives,  whether  by  way  of  locality  or  otherwise ; 
just  as  there  are  modes  of  culture,  by  the  abstaining  from  or 
the  not  permitting  which,  the  rental  may  have  been  kept  doion, 


but  the  additional  rent  or  annual  value  that  would  certainly 
have  arisen  from  which,  had  they  been  resorted  to,  cannot  bit 
founded  on  to  raise  the  rental  above  the  rent  or  value  pro- 
duced by  the  system  actually  observed.  Whether  a  locality  is 
excessive  or  not,  depends  In  principle,  as  I  apprehend,  not 
upon  the  possible  productiveness  of  tbe  various  capabilities  of 
the  estate,  but  upon  what  shall  be  ascertained  to  be  its  proper 
produce  or  rental  with  reference  to  a  fair  and  iwiajM»  ad  mini- 
stration by  the  proprietor. 

"  The  case  of  game  has  peculiar  features  of  its  own ;  and 
when  there  Is  kept  In  view  tbe  peculiar  nature  of  tbe  right, 
and  the  character  of  the  snbject — the  formerly  universal,  and 
stilt  only  partially  altered,  use  made  of  the  privilege — the  r 
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element!  and  circumstances,  whlefa  expose  all  computations  of 
the  value  of  the  privilege,  when  it  has  not  been  let,  to  arbitrary, 
fanciful,  and  fallacious  views — (especially  If,  ae  may  happen 
In  cases  of  locality,  the  estimate  la  to  be  made  in  reference  to 
a  somewhat  distant  date) — the  doubtful  expediency,  in  many 
cases,  of  adding  a  game  to  a  land  rent,  and  the  effects  that 
would  be  produced  upon  the  rights  and  position  of  heirs  of 
entail  as  regards  both  their  powers  to  provide  wives  and  chil- 
dren, and  their  management  and  enjoyment  of  the  estates, — I 
do  not  think  that  any  partial  practice  which  hua  come  to  exist, 
of  drawing  a  pecuniary  return  by  leasing  the  privilege  of  kill- 
lug  game,  affords  a  safe  or  just  ground  of  judgment,  warranting 
the  insertion  In  the  rental  of  an  estimated  value  or  rent,  when, 
in  the  ordinary  and  fair  administration  of  the  estate,  it  has  not 
been  made  to  yield  a  rent,  but  has  been  retained  in  the  bands 
of  the  proprietor  for  his  own  enjoyment,  or,  by  permission,  for 
that  of  his  friends.  Not  that  I  would  by  any  means  be  under- 
stood to  hold  that  the  point  is  free  from  difficulty— far  from 
It; — bat,  upon  the  whole,  I  consider  that,  in  the  circumstances, 
there  are  not  sufficient  reasons  In  law  for  coming  to  the  oppo- 
site result. 

"  I  see  very  well  that  cases  may  be  put  where,  if  the  rent  of 
let  shootings  are  to  go  into  the  rental,  and  not  that  of  those 
unlet,  the  heir  of  entail  in  possession  might,  by  ingenious  de- 
vices, do  injustice  to  the  succeeding  heir.  But  it  would  be 
easy  to  put  others  to  shew  that  a  similar  sort  of  injustice  might 
be  done,  although  it  were  held  that  the  rent  of  game  unlet  miai 
be  included  in  the  rental.  Even  there,  what  difficulty  conld  the 
heir  of  entail  In  possession  have  in  placing  the  next  heir  at 
serious  dlsad  vantage  by  the  mode  in  which  he  parcelled  out  the 
estate  in  granting  a  locality  to  his  wife  ?  He  might  at  once  be 
entitled  to  convey  alarger  portion  of  the  estate  by  way  of  loca- 
lity, and  at  the  same  time  arrange  that  It  should  consist  of  land 
with  little  or  none  of  the  precarious  income  to  be  derived  from 
the  right  of  killing  game  as  a  rent- producing  subject,  while 
the  whole,  or  almost  the  whole  of  it,  was  attached  to  the  por- 
tion of  the  estate  to  be  taken  by  the  heir,  and  formed  part  of 
the  proportion  of  the  rental  falling  to  be  enjoyed  by  him.  In 
truth,  there  are  many  ways  In  which,  altogether  apart  from 
game  rental,  the  grantor  of  a  locality  might,  by  his  mode  of 
administering  the  estate,  and  his  management  in  the  alloca- 
tion of  the  locality,  give  an  unfair  benefit  to  his  wife,  to  the 
injury  of  the  interests  of  the  next  heir.  Therefore,  that  pos- 
sible injustice  might  be  done  to  the  next  heir,  unless  a  rent  for 
the  game  when  unlet  is  included  in  the  rental,  will  not  solve 
the  question  at  Issue,  nor  can  It  materially  tend  to  its  solution. 
Indeed,  it  is,  I  conceive,  by  no  means  clear,  that  if  such  pro- 
jects as  have  been  alluded  to  were  resorted  to  by  an  heir  of 
entail  for  the  purpose  of  defeating  the  true  extent  of  the  power 
to  provide  for  his  wile  by  way  of  locality,  and  indirectly  to 
damage  the  position  of  the  next  heir,  redress  might  not  be  ob. 
talned  against  them  asafraud  upon  the  entail.  But  if  it  could 
not,  then  all  that  results  is,  that  whether  a  rent  for  the  privi- 
lege of  killing  game,  which  has  not  been  let,  shall  be  Included 
In  the  rental  or  not,  there  are  means  by  which  an  heirof  entail 
may  do  injustice  to  the  succeeding  heir  by  conferring  an  unfair 
benefit  upon  his  own  widow.  But  that  is  not  the  sort  of  case 
which,  as  I  understand,  the  Cout£.  Is  required  here  to  adjudi- 
cate. There  is  no  allegation  of  a  premeditated  management  of 
the  estate  as  regards  the  shootings,  by  luttlng  part  and  keeping 
part  of  them  out  of  lease,  and  taking  advantage  of  tbat  arrange- 
ment In  the  allocation  of  the  locality,  to  prejudice  the  next  heir. 
Sir  Neil  Honzies  made  no  change  in  his  administration  of  the 
estate  as  regards  the  shootings.  On  the  contrary,  he  adhered 
to  former  practice  ;  and,  in  settling  the  locality,  he  proceeded 
upon  the  footing  of  putting  no  value  npon  the  privilege  of  kill- 
ing game  on  any  part  of  the  estate,  which  privilege,  with  a 
trifling  exception,  had  for  time  immemorial  been  utterly  un- 
productive of  profit  to  the  proprietors,  and  of  allowing  the  right 
to  the  game  of  the  locality  lauds,  and  of  the  rest  of  the  estate, 
to  go  as  an  accessory  to  the  several  rights  of  the  parties  Id  tho 
binds  themselves.  Therefore,  assuming  the  locality  to  be  other- 
wise within  due  limits,  the  only  question  is,  whether  it  is  to  be 
held  excessive,  because,  were  the  wftofe  shootings  of  the  entire 
entailed  estate  new  to  have  a  rent  put  on  them  as  at  the  date 
of  the  locality,  the  unlet  shootings  of  the  locality  lands  would, 
as  it  is  alleged,  give  more  than  a  fourth  of  the  whole. 
ford  Justice-General; 
'•  As  the  opinion  of  Lord  Wood  so  fully  and  satisfactorily 


of  the  shootings  on  tt 

rentrix  respectively,  t 
lege  of  killing  game  c 


embraces  the  views  that  have  occurred  to  me  in  rrprfttvt 

Suestlon  submitted  for  our  consideration  by  the  Brood  ftr 
on,  relative  to  the  locality  of  Lady  Meniies,  I  bare  scli  t 
state  that  I  concur  with  his  Lordship  in  that  opinio. 

Lord  Cuninghame  ; 


right  of  shooting,  hunting  and  fishing,'  (with  a  cert™  as* 
tion  unnecessary  to  be  particularised),  over  the  lsndnKiwj 
as  locality  lands,'  Ac.  •  was  carried  aehuktly  Id  tin  tjaieh 
the  said  disposition  of  locality  ['  but  it  was  rescued  f«  iut 
minatlon  afterwards,  whether  the  value  of  the  nil  uutfius 
although  not  let  by  the  said  Sir  Neil  Meusiea,  ought  to  fesii 
Into  computation  with  the  value  of  the  other  ihootiiiji  at  ik 
estate,  in  ascertaining  whether  the  provision  made  sjntsll 
disposition  In  locality  does  or  does  not  exceed  the  utatil 
lowed  by  the  entails  to  be  settled  on-  the  wife  of  tote: 
"session,  in  case  of  bis  predecease.' 

On  the  question  so  put,  I  am  humbly  of  opinion,  lit  i  i 
enter  into  any  inquiry  ss  to  uVTUa 
t  lands  now  possessed  byotrmdn- 
any  greater  extent  than  m  tsc  jot. 
er  any  part  of  the  lands  rosy  b»«  in 
the  period  when  the  locality  was  granted,  arid  ouioal 
in  the  computation  of  the  rental,  so  as  to  affect  the  v&a 
and  extent  of  the  locality  lands  competent  by  tbe  eniail  tj  !< 
given  to  the  liferentrix.  It  does  not  seem  to  be  alleged,  to 
ever,  that  there  was  any  such  lease.  Hence  the  inqaiiyiis 
whether  the  widow's  jointure  lands  are  to  be  curtsiW.  j 
respect  of  the  value  of  the  game. 

"  It  is  right  to  observe  in  tbe  outside  of  this  qneKma,  thjc 
it  may  bare  little  effect  on  the  legal  merits  of  tbecaaiat 
Sir  Neil  Menitee  did  not  bestow  on  the  respondent  the  biiM 
provision  which  he  might  have  given  her  by  lie.  H<o!i 
exercised  the  power  competent,  by  tbe  deed  tfenlal,  to  pna> 
ton,  to  provide  their  sidowe  in  localities  of  land*,  extm%- 
oae-fuurth  of  [lie  free  rental, — though  he  would  bare  bad  njti 
by  Lord  Aberdeen's  Act,  to  have  given  his  widow  aaWWJ 
the  rental.  While  this  fact  shews,  that  nothing  vn  aws 
from  the  deceased  proprietor's  intention  than  to  injur  knit 
otiily  liia  widow  at  tbe  expense  of  his  son  and  heir,  it  tsiti 
strengthens  the  presumption,  tbat  the  granler  intends!  & 
provision  as  made,  to  be  as  liberally  construed  u  tbe  Ji»m 
practice,  then  universally  understood,  put  it  in  ba  poso  ■ 

"The  general  law  applicable  to  questions  of  thiifcndctiw, 
per  Imps,  be  better  stated  than  it  is  by  Mr.  Dnff,  tbe  litot » 
ter  on  entails.  In  the  following  passage  i— '  A  pen)  it  p» 
infeftment  in  jointure  laadt  by  way  of  toeaiiiy,  diffai  aw- l 
mere  faculty  to  grant  bond  fur  a  certain  proportion  of  top 
rente  of  the  etlate.  Tue  latter  is  estimated  according  to  it  » 
tsl  of  the  year  of  the  grantor's  death ;  whereas,  by  tkbw 
tbe  wife  obtains  a  certain  portion  of  the  land*  tbenrl* 
which  are  set  aside  for  her  support,  and  in  which  ibt  (tan 
a  real  and  perfect  right  of  liferent.  The  question,  in  jit*.-' 
aright  of  this  nature,  ia  simply,  whether  the  pwriiieu  to"-' 
ranted  by  the  deed  of  entail,  and  if  so  warranted,  it  o»wk 
afterwards  restricted  on  an  emerging  reduction,  from  vim* 
cause,  In  tbe  yearly  value  of  the  remainder  of  tbe  *«- 
Duff's  TnuliK  on  Etilailt,  p,  103,  §  52. 

"  In  the  present  instance,  I  understand  it  to  be  idaitudnni- 
no  game  was  let  on  the  locality  lands  at  the  due  of  «]■» 
tion,  nor  even  at  the  present  period,  and  thst  sol;  s  »■■ 
portion  of  the  game  situated  on  a  part  of  tbe  semi*  "*«"■ 
to  the  fiat,  wss  let  after  (As  loeoliiy  was  granted.  At  ud  jr*' 
to  Die  locality,  no  game  had  ever  been  let  on  u;pvt"u 
estate ;  hence  the  question  comes  to  be,— Wbetber  tut  r*a 
that  might  prospectively  be  levied  from  the  sss*  nil  *"  ■■ 
be  ascertained  on  the  whole  estate.  In  order  Is  diss"*  * 
l-nadity  of  tbe  widow  granted  by  her  husband  I  ["J  * 
nion  that  this  is  not  competent,  and  was  not  lot™**  w  a" 
templated,  either  by  tbe  maker  of  the  tailzie  or  li*!™"-'' 
the  locality.  ,,,,,. 

"At  the  date  of  the  entail  (in  1778),  it  ii  belief  U»- 1 
drawing  of  rent  from  sport  lu  this  district  vai  »**" * 
siirettly  no  such  leasing  wss  ever  practised  BB  Uiisi  WP  •*V 
It  w  fairly  to  be  inferred,  therefore,  tbat  the  cain."  ™    . 
raised  on  the  entail,  was  neither  sanctioned  br,  wi"* 
ot  tile  tailzier. 


tea.] 
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"This  is  of  great  weight  in  considering  the  extent  (if  the 
ower  of  giving  localities  conferred  by  en  tails.  Were  It  declared 
tr  apraitm  in  any  such  deed  (which  probably  has  never  been 
bought  necessary),  that  the  liferenters  of  locality  lands  should 
*n  the  exclusive  right  to  kill  the  fame  therein,  It  would  of 
ourse  hare  superseded  all  denial  of  the  right.  But  is  that  not 
lecessarily  Implied,  when  general  and  unlimited  power*  ot  loca- 
lly are  given,  which  had  been  im  memorial  ly  and  universally 
ludersuiod  and  held  to  include  game  as  an  inherent  pertinent  of 
nidi  ilienated  on  infeftnient  to  a  lifcrenter  ? 

"From  this  explanation  of  the  title,  it  Is  evident  that  the 
ridun's  title  here  is  rather  of  a  broader  end  more  favourable 
latnre  lhan  If  the  provision  had  been  nude  under  Lord  Aber- 
een's  Act.  She  has  a  real  right  of  locality,  whereby  specific 
enementi  are  conveyed  and  secured  to  her  by  inftftnxni,  aa  at 
he  date  of  locality,—  while,  under  the  act  referred  to,  she  could 
inly  have  get  aprvportion  of  the  rtmt*  ;  yet  it  moat  be  kept  ill 
lew,  that  even  if  the  rule  laid  down  in  Lord  Aberdeen's  Act 
nd  governed  the  present  case,  it  would  be  impossible  to  put 

value  on  game  unlet  during  the  late  proprietor's  life,  aa,  by 
action  I  st  of  that  act,  heirs  have  power  to  grant  provisions  In 
.  certain  proportion  to  the  tree  yearly  rent,  '  all  aa  the  name 
asy  happen  to  be  of  (As  death  of  due  granter,' — which  could  no! 
iic  included  game-rents,  when  none  such  were  then  drawn, 
t  is  stated  on  record,  that  Sir  Neil  MenzieH,  in  the  year  preced- 
ij;  )iis  death,  only  let  the  shootings  on  the  Hill  of  Dsugonlicht 
a  Captain  Cheape,  although  the  rent  obtained  is  not  specified. 
.'hat  waa  the  only  game  let  before  Sir  Neil'a  death  ;  it  was  not 
it  at  the  date  of  the  locality  ;  and  no  state  in  figures  is  eilii- 
iM  to  shew  how  that  single  letting  on  the  liar's  lands,  if  it 
uuiil  have  been  regarded,  would  have  affected  the  division 
rt*eea  heir  and  liiereutrtx ;  and  it  may  be  fairly  inferred  that, 
lie  pursuer  cannot  instruct  any  material  error  in  the  calculation 
fihe  defender's  jointure,  by  bringing  into  reckoning  the  game 
cim-iy  lit,  on  a  lease,  apparently  of  no  great  value,  after  the 
ate  or  the  locality. 

"  The  question  then  recurs.  Can  the  flar  insist  on  the  shootings 
inlet  over  the  whole  estate,  at  tie  dine  of  the  loeaUly,  being  now 
alued,  and  compel  the  widow,  if  tin  estimate  of  ber  game  shall 
reduce  sit  excess,  to  restrict  her  jointure ;  or  to  cede  a  part  of 
er  locality  lands,  to  such  extent  as  will  leave  her  only  the  value 
fa  fourth  of  the  land,  and  game-rents,  as  now  for  the  first  time 
3  be  raised  and  combined  f  I  am  at  a  lost  to  find  any  authority 
>r  this  proposal. 

"  No  doubt  It  has  been  found,  in  the  two  late  cases  of  Mae- 
AfrMit  and  ZJu^iis,  that  when  game  is  once  made  a  source  of 
atrimonial  gain  and  revenue,  It  must,  in  to  far  at  fas,  be  cum- 
uttd  afterward*  in  the  reckoning  as  to  the  provisions  allowed 
1 »  deceased  heir'*  family.  But  I  have  always  understood,  that 
'hen  a  proprietor  did  not  so  farm  hit  game,  it  was  tn  be  Interred 
■oat  the  majority  of  opinions  in  this  Court,  that  the  value  of 
"me,  if  unlet,  and  if  merely  used  by  the  proprietor  and  his 
fiends  gratuitously  for  sport  and  recreation,  could  not  be  eotn- 
uted.  It  is  rather  thought  that  a  contrary  doctrine  might  lead 
>  burdens  on  the  bcirs  of  eitenaive  tracts  in  game  districts,  not 
itherto  understood. 

"Farther,  it  appear*  to  me,  that  there  is  an  anomaly  and 
iconsisteticy  in  the  rule  by  which  an  accountability  for  hypo- 
■".•licul  game-rente  is  now  to  be  introduced  for  the  first  time. 
Vben  %  widow  has  been  assigned  to  locality  lands,  I  do  not 
nderstand  it  to  be  disputed,  that  she  may  causa  the  game  to  be 
tot  for  her  own  use — that  she  can  allow  her  fY  lends  yriUin'foiiiZy 
)  share  the  sport— and  may  even  dibar  the  fiar  from  access  to 
if  ground  (or  game.  Indeed,  the  final  judgment*  already  pro- 
ounced  in  this  cause,  seem  to  go  that  length.  If  so,  it  is 
ifflcult  to  draw  any  distinction  between  sportsmen  admitted 
ratuitously  by  the  liferrntrix,  and  those  admitted  for  hire,  if 
Ik  game  was  let  by  her,  which  it  never  has  been. 

"  In  these  points,  the  right  of  a  lifer  en  trix  to  authorise  game 
<  be  killed,  is,  tut  gtntrU,  different  from  other  rights  In  the 
ferented  subject,  over  which  the  flar  has  a  control.  Thus,  aa 
mnd  in  the  case  of  Rtaburgh,  (F.  C.  1st  Feb.  1814),  a  widow 
lay  work  stone  quarries  (.and  perhaps  coal)  for  the  use  of  the 
Jiiiturs  lands  ; — but  she  cannot  work  quarries  for  sale  ;  nor  can 
lie  debar  the  Bar,  as  found  In  another  branch  of  the  same 
toxburgh  case,  <F.  C.  19th  Feb.  IB16),  from  working  for  hit 
»n  profit  these  piertee  toli.  But  there  is  no  example  In  the  law, 
f  a  flar  drawing  pecuniary  profit  to  himself  from  such  a  subject 
1  the  game,  from  the  actual  possession  of  which  he  is  absolutely 
rrfuaW  during  the  subsistence  of  the  widow's  infeftment  From 


the  limitations  attending  his  interest  in  the  premises,  it  wnul  t 
be  unequal  and  unfair  to  hold  the  flar  equally  interusted  with 
the  liferentrii  In  the  game  of  the  locality  land*. 

"At  the  aarae  time,  there  are  other  rights  belonging  to  a 
widow  under  a  locality,  upon  which  the  flar  is  not  entitled  to 
have  veined  in  nowy,  so  as  to  draw  a  share  of  it,  or  to  restrict 
the  widow's  portion  of  the  agricultural  renta  actually  drawn. 
Thus  a  widow,  In  aome  instance*  (as  in  the  case  of  Roihurgh, 
F.C  SSth  June  181 B),  h*s  a  right  of  patronage  in  parishes  where 
her  locality  lands  lie.  This  waa  hold  an  appropriate  appendage 
to  her  locality  lands,  though  yielding  aa  little  emolument  aa 
the  right  of  killing  game  when  unlet.  The  following  brief  sum- 
mary by  Professor  Bell,  of  the  last  case  in  which  the  right  of 
patronage  in  favour  of  a  disponee  of  locality  lands  was.  sustained, 
(there  being  other  precedents  quoted  in  the  report),  deserves 
notice  in  this  argument : — '  Reduction  of  a  provision  made  to 
the  widow  of  the  late  Duke  (of  Roxburgh)  during  his  life,  com. 
prebending  the  patronage  of  Sprouaton — 1st,  aa  unfit  for  such 
a  purpose — producing  no  emolument ;  'Id,  as  depriving  the  heir 
of  entail  of  one  of  the  privileges  and  dignities  of  the  family 
estate.  Defence  —A.  mere  qnestion  of  power,  and  by  the  entail 
the  power*  are  ample;  ami  the  patronage  is  not  attended  with 
emolument.  Held  the  grant  effectual,  and  dismissed  the  reduc- 
tion.'—Belie  lUmtrationi,  vol.  ii.  p.  61,  §  13. 

"I  cannot  give  any  weight  to  the  apprehension,  that  heirs 
might  in  rare  cases  make  collusive  allocations  of  the  best  pjrts 
of  the  estate  for  game,  to  their  widows.  Fraud,  collusion,  nr 
stats  Jidee,  if  proved,  will  always  be  a  competent  ground  of  re- 
duction. Bnt  it  would  be  difficult  to  to  collude,  or  manuuvro 
allocation ;  and  in  the  vast  majority  of  instances,  there  U  no 
disposition  In  mankind  to  deprive  and  cheat  their  heirs  of  a  due 
share  of  their  appropriate  privileges.  The  present  case  appears 
to  me  to  be  singularly  exempt  from  such  a  suspicion . 

"  Where  game  is  let  on  a  great  scale,  ab  ante,  I  concurred  in 
the  opinion  of  the  majority  of  the  Court,  that  it  should  be  com- 
puted in  estimating  the  provisions  of  widow  and  children, — and 
mainly  on  this  grooad,  that  when  new  uses  of  land  are  dis- 
covered, and  when  the  heirs  previously  in  possession  had  turned 
their  game  into  a  source  of  patrimonial  revenue,  it  waa  just  and 
reasonable  that  their  widows  aud  younger  children  should  par- 
ticipate in  th*  mora  profitable  occupation  of  the  estate  aetimily 
ttmamnted.  But  when  no  such  usage  of  drawing  rent  from  tlie 
game  had  prevailed,  I  understood  it  to  have  been  the  opinion  of 
a  majority  of  the  Court,  as  it  was  my  own,  that  the  unlet  game 
could  not  be  valued  separately  even  to  increase  the  statutory 
provisions ; — but  much  less  can  it  be  taken  into  consideration 
to  diminish  a  widow's  jointure  under  a  locality.  In  fact,  it 
seems  an  anomaly  in  the  computation,  to  include  unlet  game, 
any  more  than  uuleased  and  uuwrought  minerals,  or  any  other 
subject  not  previously  turned  to  profit.  Indeed,  If  taagi  has  at 
all  influenced  the  decision  tor  including  the  rent  of  game,  when 
let,  in  the  fund  for  family  provisions,  does  not  the  plea  on  that 
ground  apply  with  equal  force  in  favour  of  the  entire  right  of 
the  liforontert  of  the  locality  lands  to  the  game?  Was  that 
doubted  at  the  date  of  the  talliie  on  which  the  parties  hero 
possess  ?  Has  it  ever  yet  been  denied  successfully  t  If  not, 
the  privilege  nf  game  over  locality  land*  must  be  continued  to 
parties  so  infeft,  ss  an  ancient  appendage  nf  their  title. 

"  Various  example*  might  be  given  of  questions  between  life- 
renter  and  flar,  where  the  rights  of  the  parlies  respectively 
depend  on  the  previous  ussge  and  management  of  the  estate, 
which  are  in  principle  analogous  with  the  present.  Thus,  if 
woods  have  been  regularly  cut  in-  hags,  or  planted  for  copse,  the 
portions  ready  may  be  reaped  and  sold  by  liferenters  {  but  other- 
wise they  cannot  touch  a  singletree  on  the  estate.— See  the  lite 
case  ofimi  v.  M-AIUtttr,  VI  th  June  1831. 

"Generally,  my  opinion  is,  that  the  proposition  of  the  flar  here, 
apparently  to  have  a  fresh  valuation  of  the  estate,  and  a  new 
allotment,  of  course  to  s  more  limited  extent,  of  the  locality 
lands,  including  a  valuation  of  the  game  In  the  whole  territory, 
though  not  let  at  the  date  of  allocation,  Is  a  novel  and  unau- 
thorised proceeding,  beyond  the  power  and  competency  of  a 
court  ot  law,  and  only  Dt  for  the  legislature,  if,  on  views  ot  ex. 
pediency  or  speculation,  any  special  provision  on  the  subject  it 
desired  or  required  by  the  oonntry. 

Lord  Ruther/urd,  (concurred  in  by  [Lords  FuSerton 
and  Cowan): 

"The  qnestion  now  under  consideration  arise*  from. the  exer- 
cise, by  the  late  Sir  Neil  Meniies,  of  a  faculty  contained  in  Ihsj 
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Can  tie- Men  tie*  entail,  by  which  iti*m*de  lawfulforthe*ucce*- 
livf  heirs  of  tailzie  '  to  provide  and  infeft  their  wive*,  by  way  iff 
locality  allenarly,  in  comp«t«nt  liferent  provision*.  (As  ish  not 
(tending  a  fourth  pari  of  the  odd  landt  and  atate,  in  to  fur  as  the 
tame  shall  be  free  and  unaffected  for  the  lime  with  prior  liferent* 
and  annualren  t  *  of  real  debt*,  and  after  deduction  of  the  annnal- 
reutsof  personal  debt*  that  do  or  may  affect  the  nine.'  The  man- 
sion-boute  and  manor-place  ofCastle-lfenxie*,  *  with  the  otnoe- 
housee,  yard*,  orchard*,  and  enclosures  adjacent  thereto,'  are  ex- 


fourth  part  of  the  said  land*  and  estate  abore  mentioned.' 

"By  the  interlocntor  of  the  85th  of  February  1851,  their 
Lordship*  of  the  Second  Division  have  found,  that  by  the  die- 
position  of  locality  dated  the  6th  of  February  1844,  'granted 
by  the  late  Sir  Nell  Menile*  In  favour  of  the  defender,  the 
whole  right  of  itiooting  over  thi  landt  eonctyed  at  locality  landt  to 
the  defender  In  liferent,  during  all  the  day*  of  her  life,  after  the 
decease  of  the  (aid  Sir  Veil  Meuiies,  wa*  carried  exclusively  to 
the  defender  by  the  said  diipoaition  of  locality.'  Thin  finding 
only  raises  more  distinctly  the  question,  whether  the  locality 
*o  granted  ha*  been  In  excess  of  the  power*  conferred  by  the 
entail,  and  in  pnrllcnlar,  to  deal  with  the  point  remitted  for 
opinion,  'Whether  the  value  of  the  laid  shootings,  slthough  not 
let  by  the  said  Sir  Neil  Mensies,  ought  to  be  taken  into  com- 
putation with  the  value  of  the  other  (hooting*  on  the  estate,  in 
ascertaining  whether  the  provision  made  in  the  laid  disposition 
in  locality  doe*  or  doe*  not  exceed  the  extent  allowed  by  the 
entail*  to  be  settled  on  the  wife  of  the  heir  in  poiteaeion,  in 
case  of  hi*  predeceaae.' 

**  Had  the  right  of  (bootleg  been  let,  it  1*  not  apprehended 
that  there  could  have  been  any  doubt  now  about  taking  in  cam- 
pMto  the  rental  obtained  for  the  (hooting*.  The  decision  in 
the  Belleville  case,  decided  in  thi*  Court  24th  May  1689,  and 
directly  affirmed  In  the  Home  of  Lord*  13th  August  1848,  and 
the  case  of  Duffm,  decided  here  S4lh  November  1849,  and 
quoted  with  approbation  in  the  House  of  Lords  in  adjudging  the 
ca*e  of  Belleville,  leave  this  point  clear.  But  it  ha*  been  said, 
and  rightly,  that  these  decisions  reach  the  case  only  where  the 
right  of  shooting  ha*  been  let,  and  tliat  the  question  a*  to  unlet 
game  ha*  not  been  oVcidod  in  tmtinii,  but  Mil!  remain*  open, 
not  having  been  ranted  In  either  of  these  caws,-  although  it 
would  appear  that  it  had  been  erroneously  supposed  In  the 
House  of  Lord*  to  have  been  determined  hern  in  the  caw  of 
Dnffus.  The  question  may  in  this  sense  be  open,  and  it  may 
not  follow  aa  a  necessary  consequence  In  law,  that  the  value  of 
unlet  game  must  be  taken  in  compute  in  t**ry  oaae  where  the 
rent  actually  received  for  it,  if  let,  would  be  computed.  It  doe* 
appear,  however,  that  the  present  caae  is  ruied  by  those  deci- 
sions. The  game  here,  and  right  of  shooting  upon  an  estate 
•aid  to  conslit  of  14,000  Scotch  acres  of  moor,  In  a  central  but 
very  accessible  part  of  the  Highland*,  and  stated  to  be  worth 
about  £700  a-year,  cannot  be  considered  a  thing  of  fanciful  or 
capricious  valne.  Every  year  notoriously  give*  additional 
proof  of  the  annual  value  tone  obtained  for  the  right  of  shooting 
on  inch  an  estate;  and  it  would  be  almost  a*  idle  to  deny  that 
the  estate  1*  In  thi*  respect  of  productive  value,  a*  to  say,  be- 
cause It  might  be  devoted  to  deer,  that  it  wa*  not  of  value  for 
■Iteep  pasture.  Whatever  difficulties  may  have  been  thought 
to  attend  the  computation  of  a  game  rental  In  respect  of  the 
technical  view,  that  the  right  of  shooting  wa*  a  personal  privi- 
lege, and  that  a  Ivaae  of  that  privilege  wa*  not  protected  by  the 


e  overruled  to  the  effect  of  taking  into  computation  |_ 
rent  actually  drawn,  it  seems  to  follow  as  a  necessary  conse- 
quence, tit  a  com  like  thi  promt,  that  the  criterion  is  not  the  ac- 
tual lease,  but  the  valuable  nature  of  the  subject;  and  that,  if 
the  subject  be  not  let,  it  must  be  estimated  by  valuation,  just 
as,  under  tbla  entail,  the  enclosures  round  the  mansion-  house 
must  be  (0  estimated,  or,  in  any  case,  the  ground  occupied  by 
deer  Instead  of  sheep,  or  generally  aa  park  ground  for  the  plea- 
sure and  recreation  of  the  proprietor,  with  disregard  of  the  profit 
to  be  derived  from  it*  natural  occupation  under  the  plough  or 
In  pasture.  Case*  there  may  be  in  which  the  subject  shall  be 
of  such  small  account,  or  of  inch  very  uncertain  value,  aa  not 
to  be  the  subject  of  lease  fn  ordinary  circumstances,  or  capable 
ot  estimate.  It  cannot  be  aald  that  the  present  oaae  Is  of  that 
elass.  It  seems  clearly  one  In  which,  a*  the  snot "" 
certaiuly  be  tut,  value  must  coma  in  place  of  rant. 


"  But  the  fact  that  the  right  of  (booting,  whether  let  otata, 
1*  of  solid  and  substantial  value,  suggest*  another  nmsiddian 
not  unimportant  We  are  dealing  with  a  faculty  mntiinriu 
an  entail,  by  which  the  heir  is  entitled  to  infeft  his  van  it 
one-fourth  part  of  the  estate)  and  thi*  roue*  Arcai^imnat- 
tion,  whether  there  has  not  been  anexcee*  in  the  emit  4 
the  power.  In  thi*  view,  the  case  is  of  wide  appiicatioe,  ui 
may  involve  the  principle*  on  which  the  exercise,  hy  inhcrf 
entail,  of  all  powers,  whether  granted  by  deed  or  by  hiou 
shall  be  regulated.  In  allowing  an  heir  in  postetsiou  to  pu;  1 
fourth  part  of  the  estate  by  a  ay  of  locality,  it  cannot  bi  Ml 
that  the  entailer  bad  a  view  to  rent  only,  separate  fan  i. 
other  advantages,— not  those  of  a  capricious  and  futnto 
nature,  but  of  substance  and  reality.  Suppose  the  enuil  U 
not  prohibited  the  terce,  and  that — the  widow  having  ntfcs, 
her  terce,  either  by  contract  or  by  common  law,  u  not  bsms- 
tbejuiy,  in  kenning  her  to  her  terce,  had  allotted  to  an  ■  p 
tion  of  the  estate,  yielding  a  third  ot  the  agricultural  nsblb* 
containing  the  whole  shooting,  and  that  too  of  great  mint  is 
possible  to  hold  that  the  Court  sitting  in  review  wosldapn 
such  a  verdict F  Would  it  not  have  been  a  clear  misonutrii 
the  jury  to  have  looked  to  the  rental  only,  disregarding  smi- 
thing else  which  should  have  been  conaidered  in  a  fair  iLhie 
of  the  estate  I  There  is  no  abuse  that  might  not  be  tusuai 
if  in  such  a  case  there  was  no  remedy  ;  for  the  two-thini » 
maining  with  the  heir,  might  be  so  dislocated  by  the  sdaat 
of  interspersed  forms,  or  so  deprived  of  it*  fair  profmous  i 
right*  of  enjoyment,  not  only  valuable  in  themselves,  bus* 
ductire  in  the  market,  a*  to  be  reduced  very  much  belo*  d* 
two-thirds  reserved  for  the  heir.  It  ia  thought  to  be  da 
with  reference  eapecially  to  the  use  or  abuse  of  powen,  1U1  fc 
conaideration  must  be  bad  of  the  interests  of  eucceediat  1th 
and  duo  regard  to  such  administration  of  the  estate  at  tan 
interest*  require. 

"  If  a  fourth  part  in  value  of  the  estate  were  pcrnuttriKli 
sold,  could  that  fourth  be  taken  with  referents  to  teats!  d;. 
yet  bo  as  to  include  all  that  wa*  valuable  in  sucharigtlnti 
right  of  shooting?  The  right  of  shooting  would  cnhtmtfc 
value  of  that  part  in  tht  market—  it  would  affect  the  uptelptir- 
It  would  influence  the  resulting  price,  to  the  extent  persiui 
many  thousand  pounds.  The  fourth  part,  with  Urn  nf» 
might  be  worth  more  than  a  third,  and  could  this  be  oretl«w 
in  the  division  of  the  estate  ?  Would  it  be  any  bdivh  s> 
complaint  against  the  unfair  exercise  of  the  laculi j,  uai  » 
rental  of  the  part  proposed  to  be  sold  did  not  exceed  o«-Ur= 
of  the  whole  f  To  hold  this,  would  be  very  unjust ;  sad  aa* 
cularly  so  in  a  case  where  the  question  arise*  of  due  wtoW 
tration  between  parties,  both  taking  by  rights  which  mi/  » 
conaidered  a*  right*  of  succession. 

"These  remarks,  a*  applicable  to  the  present  cast,  aid  br- 
ing regard  to  the  terms  of  the  faculty,  era  more  inusrfna) 
suggested  by  observation*  which  fell,  in  the  case  of  Mat 
from  some  of  the  Judges,  who  thought  that  the  valne  of  w* 
■hooting*  were  net  to  be  taken  into  account.  For  there,  a  • 
the  case  of  Belleville,  the  question  turned  upon  prstiaa 
which  were  to  be  estimated  by  rent ;  and  their  Lordihipi  •*' 
much  influenced  in  their  opinions  by  rent  having  been  sac 
specifically  the  criterion  and  measure  of  the  grant,  so  thai  ft 
absence  of  rent,  especially  where  rent  waa  not  in  ordif! 
management  the  natural  produce  of  the  subject,  &**»• 
difficulty  in  taking  value  into  consideration,  even  thecal  n£ 
might,  in  certain  circumstances,  have  been  obtained.  Eii ; 
did  not  follow  that  this  specialty  could  be  of  any  weight  r» 
rent  was  not  specifically  set  forth  aa  the  criterion,  but  il* 
the  power  wa*  generally  to  give  a  fourth  part  of  the  land!  ni 
estate,  estimating,  even  aa  against  the  heir,  the  eodosnms!' 
jacent  to  the  mansion-house,  from  which  no  rent  was  &>n 
Lord  Moncreiu"  observed  In  the  case  of  Dnffus, — '  In  tbi)  «* 
of  the  caae,  two  alternatives  msy  be  presented :  EuVi  - 
That,  looking  to  the  uncertain  character  of  the  right  one  at) 
game,  and  the  Impossibility  In  many  cases  of  stating  tint  w 
proprietor  derive*  any  patrimonial  benefit  from  it  stan* 
it  should  be  laid  aaide  aa  a  subject  which,  while  so  dealt  ■* 
does  not  admit  of  any  definite  estimate  in  such  a  asAD* 
or  otherwise,  S.  That,  having  regard  to  the  practict  t-'B 
country,  now  to  a  great  extent  established,  of  msHflj  s^ 
rights  the  subjects  of  lease,  and  to  the  facilities  by  »li"±  *■  ; 

Cdnce  of  them,  when    unlet,  may  be   and  are  eowstt  j 
ugbt  to  actual  value,  the  unlet  game  ahonhl  be  (*»**■ 
on  the  same  principle  with  other  property  in  tha  Dtlsril  r* 
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session  of  the  owner,— that  It,  according  1 
the  rent  which  it  would  yield  at  the  time  if  it  were  let ;'  and 
then  proceedg  to  state, — >I  think  that  there  are  considerable 
difficulties  in  either  alternative.  But  I  ant,  on  the  whole,  in- 
dined  to  think,  that  (hough  in  some  other  proceeding,  auch  as 
judicial  sale  and  the  like,  where  the  whole  intrinsic  value  of 
the  estate  la  to  be  estimated,  the  last  of  these  viewa  may  na- 
turally and  correctly  be  adopted,  yet,  in  regard  to  the  parti- 
cular matter  here  in  question,  the  power  of  granting  provisions, 
•here  the  game  is  not  in  fact  let,  and  where  it  haa  not  been  the 
practice  of  the  proprietor  to  make  it  the  subject  of  lease,  it 
(moot  justly  be  reckoned  as  constituting  a  part  of  the  estate 
yielding  a  rent.'  Lord  Moncrelff  is  Dot  alone  in  this  remark, 
whirl)  seems  of  itself  to  open  a  broad  line  of  distinction,  Inde- 
pendently of  the  point  Bret  spoken  to,  that  the  circumstance 
of  taxing  m  eompulo  rent  derived  from  leases  of  the  right  of 
•booting,  proves  that  the  law  will  hold  such  leases,  not  aa  per- 
sopal  privileges  only,  but  a>  valnabit  aaxuorui  te  theataie, — and 
bads  to  the  cocci  union,  that  what  may  be  lot,  and,  under  ordi- 
itry  admmunaion,  is  often  let,  shall.  If  unlet,  be  estimated  by 
lis  value.  The  caae  of  unwrought  quarries  or  mines  surely  ia 
of  no  bearing  here ;  if  they  are  worked,  they  are  to  be  taken 
into  account ;  if  they  are  not  worked,  more  especially  if  ground 
has  not  been  opened,  a  liferenter  by  constitution,  It  is  appre- 
hended, could  have  no  right  to  open  the  ground:  That  right 
would  be  competent  only  to  the  flar,  though  he  might  be  ob- 
structed in  the  meantime  by  the  liferenter'*  right  to  enjoy  the 
surface.  But  the  caae  of  shooting  la  altogether  different.  It 
belong!  to  the  liferenter  in  virtue  of  her  liferent,  and  during 
the  term  of  her  liferent,  and  accordingly  it  has  been  to  found 
specially  in  this  caae. 

"The  question  is,  whether  the  value  of  that  right,  an  ordi- 
nary subject  of  lease,  which  belongs  to  the  liferenter  exclusively 
during  her  liferent,  shall  be  taken  into  account  in  estimating 
the  fourth  part  of  the  estate  to  which  she  is  entitled  in  locality, 
is  aidow  of  the  hut  heir,  against  the  present  heir  of  entail.  lam 
humbly  of  opinion  that  It  must  bo  taken  in  amputo,  both  because 
btia  a  subject  capable  inordinary  management  of  yielding  rent 
under  a  lease  de  oano  in  annum,  and  not  less  capable  of  estimation 
than  many  other  inbjecta  yielding  an  agricultural  rent,  and  be- 
cause it  seenis  impossible  to  hold,  that  in  allocating  one-fourth  of 
Ins  estate,  a  subject  of  such  plain  and  substantial  value  can 
with  any  regard  to  justice  be  left  out  of  view.  My  conclusion 
vould  hate  been  the  same,  though  giving  remedy  in  an  opposite 
direction,  if  the  allocation  of  the  shooting  ground  had  been  made 
delusively  to  the  heir  ;  snd,  accordingly,  in  answering  in  the 
ifflrmstive  the  question  before  us,  I  have  had  distinctly  in  view, 
that  the  value  of  the  shooting!  on  the  ground  given  in  locality, 
la  to  bo  taken  into  computation  with  the  value  of  the  overshoot- 
ing! on  the  estate. 

Lord  Ivory  : 

"  I  concur  in  opinion  with  Lord  Rutherfurd.  I  have  never, 
In  point  of  legal  principle,  been  able  to  see  any  solid  ground  for 
distinction,  as  regards  the  present  clsss  of  questions,  between  the 
cases  of  lit  and  unlti  game.  So  long  as  the  right  of  killing 
game,  or  of  communicating  that  right,  whether  for  a  consi- 
deration or  not,  to  others,  was  treated,  not  aa  an  incident  of  the 
Mtaft,  bat  a*  a  mere  power  or  privilege  attaching  to  the  person 
of  the  proprietor,  1  conM  perfectly  understand,  that  neither  the 
"in*  of  game  let,  nor  the  value  of  game  unlet,  ihould  be  allow- 
ed to  enter  as  an  element  into  any  question  aa  to  the  amount  of 
xwal  proper.  It  was  on  that  ground  that  the  opinion  which  I 
formerly  expressed  in  the  case  of  Duffus  was  mainly  rested. 
Bat  now  that  it  has  been  settled,  that  rent  obtained  from  game, 
**«  If,  forms  a  proper  constituent  item  of  tbe  rental  of  the 
<""'',  and,  as  such,  falls  to  be  dealt  with  precisely  as  rent  de- 
rired  from  the  lamii  themselves,  or  what  is  a  closer  analogy, 
from  talmon-fiihiiHjt  attached  to  the  lands,  it  is  no  longer  pos- 
sible to  limit  the  principle,  as  one  which  arises  out  of  the  mere 
ptnomsl  relations  of  tbe  proprietor  for  the  time.  The  right  to 
tame,  therefore,  most  now  receive  effect  as  a  properly,  and  not 
aaaprntTua.  But  if  a,  property,  the  circumstance  of  its  being 
lit  nr  not  let  is  but  an  accident  in  the  case.  It  is  so  in  regard 
to  bods,  fishings,  snd  every  other  subject  capable  of  being 
turned  to  beneficial  account,  as  a  source  of  rent  on  the  footing 
<* property.  And  it  would,  with  deference,  be  inconsistent  with 
principle  to  buhl,  that  the  right  10  game  is  to  be  dealt  with  upon 
that  footing  uneii  let,— but  that,  when  unlet  (although  in  Itself 
•till  the  solf-same  right  in  respect  of  legal  existence  and  effect), 


it  is  to  he  dealt  with  upon  a  totally  different,  and  indeed  essen- 
tially opposite  footing. 

"  In  this  view,  it  is  strongly  corroborative  of  the  conclusion 
arrived  at,  that  the  right  to  game  is  invariably  taken  in  compvto 
in  the  valuation  and  rental  of  estates  exposed  to  judicial  sale ; 
and  that  the  same  thing,  aa  it  would  seem,  must  bold  in  the 
division  of  lands  among  heirs- pot  tionera  or  other  pro  i»aivito 
proprietors, — as  well  as  in  tbe  kenning  of  a  widow  to  her  tercet, 
as  has  been  10  properly  pointed  out  by  Lord  Kutherfurd.  Nur 
are  the  illustration!  of  what  would  be  the  practical  working  of 
tbe  opposite  principle,  which  are  embodied  in  the  opinion  of 
Lord  Colonsay,  without  a  most  important  bearing  [o  the  same 
direction. 

Lord  Colonsay  : 

"  I  concur  iu  the  opinion  given  by  Lord  Rutherfurd.  I  shall 
only  add  a  few  words  by  way  of  illustration  of  the  injustice  lo 
which  the  heir,  who  has  to  bear  the  burden  of  the  widow's 
locality,  would  be  exposed,  it  the  fact  of  the  shootings  having 
been  let  or  not  let  was  to  be  the  criterion  for  ascertaining  whe- 
ther the  annual  value  of  them  is  to  be  taken  into  computation 
in  such  a  case  as  tbe  present.  It  U  in  the  power  of  the  posses- 
sor who  intends  to  grant  the  locality,  to  select  tbe  particular 
parts  of  tbe  estate  which  shall,  at  his  death,  be  possessed  by  his 
widow  in  the  way  of  locality.  It  is  also  in  bis  power  to  deter- 
mine what  particular  parts  of  the  shootings  on  tbe  estate  shall, 
at  the  date  of  the  locality  and  at  his  death,  have  the  character 
of  shootings  let,  and  what  part  shall  have  the  character  of  shoot- 
ing! not  let.  He  can  retain  a  valuable  portion  of  the  shootings 
fur  his  own  enjoyment,  and  let  all  the  rest.  The  shootings  so 
retained  unlet  may,  If  he  chooses,  be  the  shooting!  over  the 
lands  destined  by  him  for  his  wife's  locality,  while  all  thereat  of 
the  shootings  may  be  let  by  him.  The  result  of  this  to  the  heir 
would  be,  not  only  that  he  would  be  deprived  of  the  shootings 
enjoyed  by  his  predecessor,  without  getting  any  equivalent,  but 
that  the  value  of  the  whole  of  tbe  rest  of  the  shoutings  on  the 
estate  would  be  brought  into  computation  against  him,  to  the 
effect  of  increasing  the  portion  of  the  land  that  could  legally  be 
given  to  tbe  widow  for  her  locality,  and  of  diminishing  the  por- 
tion of  the  land  that  would  pass  into  the  possession  of  the  heir. 
Re  would  thus  be  made  to  suffer,  not  only  in  regard  to  the  en- 
joyable matter  of  shootings,  but  also  in  regard  to  the  substantial 
matter  of  land.  The  nature  and  extent  of  this  injury  may  be 
illustrated  by  a  very  simple  case :  Suppose  that  the  possessor 
of  an  estate  naa  tbe  power  of  granting  a  locality  to  the  extent 
of  one -fourth  of  the  clear  rent;  and  suppose  the  clear  land-rent, 
exclusive  of  shootings,  to  be  £1600  per  annum,  the  utmost  ex- 
tent of  the  locality  to  the  widow  would  be  one-fourth,  or  £400 
per  annum,— leaving  to  the  heir  three- fourths,  or  £1300  per 
annum.  Suppose  farther,  that  the  shootings  of  the  estate,  if 
all  were  let,  would  be  worth  £600  per  annum,  and  pretty  equally 
distributed, — that  is  to  say,  one-fourth,  or  £150,  on  the  lands 
destined  for  the  locality,  and  three-fourths,  or  £460,  on  other 
parts  of  the  estate,— the  latter  let,  the  former  reserved  and  not 
let :  If  the  shootings  on  tbe  whole  estate  were  to  be  computed, 
the  whole  computable  rental  would  be  increased  from  £1600  to 
£3300 ;  but  the  relative  proportions  to  the  widow  and  to  the 
heir  would  remain  as  before,  because  the  widow  would  have  in 
land-rent  and  shootings  £550,  which  is  one-fourth  of  £3300, 
and  the  heir  would  have  in  land-rent  and  shootings  £1650, 
which  is  three-fourths  of  £3300.  But  suppose  that  the  shoot- 
ing! on  the  locality  are  not  to  be  computed,  because  not  let, 
then  the  whole  computable  rental  would  be  £2050, — vlx.  the 
land-rent,  amounting  to  £1600,  and  that  portion  only  of  the 
shooting!  not  on  the  locality  lands,  being  £450,  making  to- 
gether £2050.  In  that  view  oi  the  rental,  the  possessor  might 
assign  to  bis  widow,  load*  to  the  value  of  one- fourth  of  £3050,  or 
£513 :  10s. ;  and  she  would,  in  addition  to  this,  have  the  shoot- 
ings on  those  lands,  which,  in  the  case  supposed,  would  be  a  fair 
proportion  of  the  whole  shootings,  being  one- fourth.  In  this 
way,  the  proportion  of  the  laud  estate  to  be  assigned  to  the 
widow  by  way  of  locality,  would  be  incrtaied  from  £400  to 
£513 ;  10s. — that  is,  from  one-fourth  to  nearly  one-third ;  while 
the  heir's  share  of  the  luadt  would  be  reduced  hum  £1200,  being 
three-fourths  of  the  land  estate,  to  £1097  :  10*,,  which  is  little 
more  than  two-thirds ; — the  widow's  whole  revenue,  including 
shootings,  would  be  increased  from  £550  to  £653  I  10s.;  while 
the  heir's  total  revenue  in  lands  and  shootings  would  be  re- 
duced from  £1650  to  £1537 :  10s. 

"  That  is  one  illustration  of  the  injustice  to  which  the  belt 
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might  be  exposed,  if  the  fact  of  the  shootings  being  let  or  not 
let  on  to  be  the  criterion  for  ascertaining  whether  the  annual 
value  of  then  ii  to  be  taken  into  computation  in  inch  a  can  aa 
the  present  Other  illustration*  might  begiven.  I  alio  foresee 
serious  difficulties  thai  might  arise  in  the  practical  application 
of  lach  a  rule.  It  i*  not  necessary  to  poult  these  out,— some 
of  them  will  readily  suggest  themselves. 
Lord  Rdberttcm  : 

"  1  concur  in  the  opinion  of  Lords  Rutherford  and  Cnlnntaj. 
It  being  settled  law,  that  the  value  of  shooting*,  when  let,  mast 
be  taken  into  computation  in  questions  of  this  kind,  —  such 
rights  being  frequently  the  subject  of  lease, — I  cannot  see,  in  the 
present  case,  why  the  liferentrix  should  enjoy  the  valuable 
shootings  appertaining  to  her  locality  lands,  without  inch  com- 
putation. It  Is  fixed  that  she  is  entitled  during  her  lifetime  to 
the  whole  right  of  shooting ;  awl  she  may  either  bestow  the 
privilege  on  Iter  friends,  to  the  exclusion  of  the  heir,  or  lend 
the  game  to  market,  or  let  a  lease  of  the  shootings.  These 
shootings  are  Mid  to  be  worth  £700  a- year,  and  such  subjects 
are  very  frequently  let  at  large  rents.  I  therefore  cunsider, 
that  the  right  of  shooting  being  a  beneficial  privilege,  and  clear 
source  of  profit  (j f  the  liferentrix  choose*  to  make  profit  of  it). 
It  would  hi  this  case  he  unjust  to  the  heir  to  throw  the  game 
out  of  computation.  1  see  no  substantial  distinction  between 
rent  drawn  from  the  game  in  such  a  case  as  the  present,  and 
profit  in  any  other  form  ; — and  the  party  who  may  make  such 
profit*  if  she  chooses,  cannot  complain  that  it  ia  her  pleasure 
not  to  do  *o.  The  right  of  shooting  I*  hen,  and  she  may 
exercise  it  is  she  thinks  proper.  But  then  it  must  be  computed 
aa  a  valuable  right  along  with  all  the  other  sboi  tings  on  the 
estate.  The  selection  of  the  locality  landa  by  the  preceding 
heir,  with  the  view  of  attaining  such  an  advantage  over  his 
successor  a*  would  bestow  on  the  widow  a  valuable  right  of 
shooting  without  computation,  or,  in  other  words,  a  provision 
beyond  one- fourth  of  the  true  value  of  the  estate,  I  also  consider 
would  not  be  an  act  of  fair  administration." 
On  advising  the  case  this  day  with  these  opinions, — 

Lord  Juahee-Ckr*.— The  interlocutor  of  the  26th  February 
1861,  directing  oases  to  be  given  lu  on  the  question  on  which 
we  consulted  the  whole  Court,  specially  found,  "  that  by  the 
disposition  of  locality,  6th  February  18**,  granted  by  the  late 
Sir  Neil  Menales  in  favour  of  the  defender,  the  whole  right  of 
shooting,  hunting  and  fishing,  belonging  to  the  said  Sir  Neil 
Meniies,  aa  heir  of  entail  In  possession  (except  aa  regards  the 
right  of  salmon-fishing),  over  the  land*  conveyed  as  locality 
lands,  after  the  death  of  Sir  Neil  Henries,  was  earrird  exclu- 
sively to  At  defender  by  thi  aid  ditpomtion  of  locality."  In  that 
£dgn»eot  I  had  the  misfortune  not  to  concur,  nor  waa  I  able 
perceive  the  ground  on  which  tha  defender,  whoa*  sielm 
waa  sustained  to  thla  extent  under  her  disposition  of  locality, 
was  jet  held  to  be  unable  to  claim  the  right  of  Ashing  for 
salmon,  which  was  not  the  subject  of  any  separate  title. 

But  this  judgment  is  now  of  the  utmost  importance  In  the 
question  which  then  arose,  whether  the  value  of  the  shooting* 
over  the  said  lands  was  to  be  taken  into  computation  in  esti- 
mating the  extent  of  the  locality  provision. 

By  tbe  above  interlocutor  It  is  expressly  found,  that  the 
conveyance,  of  the  landt  comprehended  in  the  disposition  of  loca- 
lity, conveyed  the  whole  right  of  shooting  over  them.  Hence 
the  conveyance  is  not  of  the  character  of  an  InJafl men t  merely 
lu  the  rental  of  these  lands.  That,  indeed,  could  not  at  any 
time  be  predicated  of  such  a  conveyance.  But  its  character  ia 
specially  illustrated  and  brought  ont  by  the  above  interlocutor, 
which  finds  that  the  disposition  of  locality  carried  to  tbe  de- 
fender the  whole  right  of  shooting  over  the  locality  lands. 
The  right  of  shooting,  then,  as  much  aa  of  exclusively  culti- 
vating the  lands,  and  drawing  the  whole  rents  of  the  same,  is 
a  part  of  tbe  Interest  conveyed  in  these  lands  by  tbe  disposi- 
tion of  locality  ;  and  the  right  to  make  use  of  the  same  for  the 
latter  purposes,  or  to  draw  rent  for  them  from  the  agricultural 
or  pastoral  occupation  of  the  same,  is  not  more  strictly  part  of 
the  true  interest  and  estate  conveyed  by  the  disposition  of  the 
lands,  than  ia  the  right  to  use  them  for  shooting,  or  to  draw  rent 
for  them  from  that  uae  and  occupation  of  the  same.  That  being 
Wio  case,  1  am  unable  to  understand,  consistently  with  this 
judgment,— which  fixes  the  chanuter  of  the  defender's  right, 
when  the  question  arises,  whether  the  landa  conveyed  exceed 
the  measure  of  tbe  power  conferred  by  the  entail, — how  one 
valuable  use  and  profit  of  the  same,  being  a  portion  of  the 


interest  and  estate  in  the  lands,  is  to  be  excluded  more  this 

The  entail  allows  the  heir  of  entail  in  possession  "  to  provkk 
and  infeft  their  wives,  by  way  of  locality  allenarly,  in  compe- 
tent liferent  provisions,  the  same  not  exceeding  a  fourth  put 
of  the  said  landa  and  estate,"  in  so  far  as  the  same  sre  fret  from 
prior  liferents  and  debts. 

Observe,  the  provision  ts  not  to  tbe  extent  of  a  fourth  nf  tin 
rental  of  the  said  lands  and  estate.  And  this  distinction  a  tbs 
more  important  when  contrasted  with  the  clause  which  In- 
mediately  follows,  which  grants  power  to  tbe  heir  of  entail  is 
possession  to  grant  bonds  of  provision  to  their  child™  not 
succeeding,  for  payment  of  competent  provisions,  "  providing; 
the  same  do  not  exceed  t Ares  year/  free  rent  of  mv  said  kadi 
and  estate,"  in  so  far  as  the  same  shall  be  free  at  the  gnattii 
death. 

In  tbe  estimate  which  Sir  Hell  Men  ties  made  of  the  sMaBt 
lands,  he  chose  to  assume  rentals*  tbe  only  estimate  of  vshw: 
But  that  clearly  assumed  the  whole  question.  The  disposition 
in  locality  tilings  out  this  assumption  very  clearly,  and  shews 
the  contrast  between  Its  terms  and  the  mode  in  which  tie 

Kwer  is  bestowed.  In  like  manner,  in  tbe  argument  far  Us 
tender,  vatat  and  rmlal  are  taken  aa  convertible  terms— de- 
scriptive, In  truth,  of  the  same  thing — in  estimating  whether 
the  locality  lands  are  lo  excess  or  not  of  one-foorth  part  of  ths 
said  land*.  And  that  same  view  seems  to  me  to  run  through 
the  opinion  returned  to  us,  in  favour  of  tbe  defender,  oa  the 


this  assumption  la  at  the  foundation  of  the  whole  case  forts* 
defender,  and  bring*  out  very  clearly  the  essential  fallacy  in  bcr 
pica.  "  A  fourth  part  of  the  said  landt  and  estate"  are  tbe 
words  in  tbe  clause  tn  the  entail  authorising  the  disposition  of 
locality.  Now,  1st,  That  does  not  mean  one-fourth  put,  ia 
actual  mint,  of  the  estate.  That  is  clear.  A  fourth  part  of 
many  estates,  especially  Highland  estates,  might  be  takes, 
which  would  be  equal  to  nine-tenths  of  the  total  value.  Then. 
2d,  Rental  is  not  stated  as  the  estimate  and  only  measure  oi 
one-fourth  part ;  nor  is  rental  referred  to  at  all.  ti,  bentsl 
cannot  be  taken,  and  never  is ;  tor  if  a  farm  ia  in  tin  ocran- 
tion  of  the  proprietor,  whether  for  cultivation  or  pasture,— ami 
it  may  be  the  largest  and  most  valuable  on  tha  estate  is  in- 
cluded in  tbe  disposition  of  locality, — that  must  be  valued  is 
estimating  whether  the  locality  Is  in  excess,  although  no  ml 
waa  drawn  from  it  at  the  time.  Hence,  beyond  alldooH 
rental  la  not  the  sole  measure  of  value.    If,  in  the  case  now  pal, 

[irofit  to  the  owner  was  drawn  from  the  land — sayforgras- 
ngs — although  no  rent,  that  profitable  use  and  occupation  of 
the  same  must,  beyond  all  controversy,  ha  taken  into  account 
Just  as  much  a*  If  the  land  were  let. 

Then,  as  the  entail  allows  one- fourth  part  of  the  lands  tad 
estate  to  be  conveyed  by  tbe  disposition  of  locality — a*  rental 
is  n<4  stated  In  tbe  deed  of  entail  as  the  measure  of  valnr-si 
the  profitable  use  and  occupation  of  land  unlet  is  to  be  talcs 
into  account  as  much  as  the  actual  rental  drawn — as  the  on- 
veyance  carries  tbe  right  of  shooting  over  the  landt  dispone! 
in  locality,  as  much  as  the  right  to  cultivate,  pasture,  or  let 
and  levy  rent  for  the  arable  or  pastoral  use  of  the  same,— bo* 
shall  it  be  in  accordance  with  tbe  sound  construction  of  lbs 
words  in  tbe  deed  of  entail,  that  the  right  of  shooting  over  tbs 
same,  from  which  great  rent  may  be  obtained,  ia  not  to  bt 
taken  into  computation  In  estimating  whether  the  locality 
truly  exceeds  one-fourth  part  of  tbe  lands  and  estate  f 

The  pursuer  avers  that  the  shooting*  over  the  locality  Isasa 
»  ill  produce  £700  a-yenrnt  least, and  offers tbftt  rent:  Istiut 
lio  part  of  the  value  of  the  locality  landa,  and  how  it  last 
value  not  to  be  taken  into  account  at  much  as  any  other  nla. 
able  right  and  interest  carried  by  the  disposition  of  locsJif. 
when  the  words  of  the  entail  do  not  take  rental  at  all  at  the 
measure,  much  lea  aa  the  only  measure,  of  value  f 

Here  I  may  observe,  that  in  this  question  I  really  see  do 
distinction  arising  from  the  met  that  the  shooting*  were  not 
let.  Tbe  value  of  them  to  the  defender  la  the  same ;  sbs1, 
in  that  respect,  the  point  is  exactly  the  same  aa  the  qsestioo 
aa  to  a  farm  or  graaing  unlet,  and  in  the  granter'e  own  oco 
patlon,  which,  beyond  doubt,  must  be  taken  into  account. 

Of  course  I  give  this  opinion  in  reference  to  the  case  be- 
fore us,— of  a  great  tract  of  mountainous  moor,  Included  is 
the  locality  lands,  which  are  of  great  value  in  tbe  market,  and 
ground  of  the  character  which,  in  that  part  of  tbe  coantrr, 
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yields  tor^e  rent.  My  opinion  d oca  not  apply  to  a  Km  nil  moor 
not  exceeding  what  might  yield  game  for  the  lady's  table,  or 
io  partridge  shooting  over  the  locality  lands,  being  the  noma 
m  "hat  Is  enjoyed  over  tho  rest  of  the  estate F 

It  appear*  to' me  that  a  great  deal  of  the  argument  before  us 
li  quite  thrown  away,  audit  beside  the  question  which  ire  have 
to  decide,  according  to  the  above  view  ot  It :  Neither  do  I  see 
Ue  ground  for  alarm  or  apprehension  as  to  the  character  of 
(time  rent*,  and  the  difficulties  arising  from  such  matters  In 
other  question*  tban  the  present. 

The  sole  point  here  is, — When  the  gran ter  conveyed  these 
Itndt  u  locality  land*  by  a  disposition  by  which,  from  the  terms 
■Mcfa  he  chose  to  employ  (for  he  need  not  have  done  so),  he  alto 
conrejed  to  the  defender,  as  a  part  of  her  interest  and  estate 
In  them  lands,  for  her  liferent,  tbe  whole  right  of  shooting  over 
them,  being  a  subject  of  great  annual  value,  and  capable  of 
ridding  a  large  rent  Ho  was  untitled,  on  the  other  hand, 
to  take  the  aetuat  rental  drawn  by  bim  as  the  sole  measure  of 
their  value,  laying  aside  all  other  criterion  of  value,  and  all 
other  valuable  and  profitable  rights  and  interests  from  which 
the  disponee  might  derive  great  rent, — e.  g.  the  right  of  shoot- 
ing, being  a  moat  valuable  part  of  tbe  Interest  conveyed,  and 
bj  the  conveyance  of  which,  the  estate  disponed  exceeded 
pestlf  a  fourth  of  the  lands  and  estate.  In  this  question, 
that  the  right  of  shooting  waa  not  previously  let  by  the  lata 
Sir  Neil  Henries,  seems  to  me  to  be  of  as  little  consequence  a* 
if*  firm  included  io  the  conveyance  had  not  been  let. 

Tbe  point  can  only  arise  when  unlet  shootings  of  great 
client  are  included  in  the  locality  disposition  :  If  let,  it  is 
■dmltted  the  value  must  be  taken  into  account.  But  in  deckl- 
ing whether  the  disposition  of  locality  Is  not  in  excess  of  one- 
fuurth  part  of  the  land*  and  estate,  I  do  not  see  the  ground  on 
which  one  most  valuable  right  and  Interest  is  to  belaid  aside 
in  estimating  value,  because  unlet  at  the  time. 

There  Is  no  question  here  abont  compelling  heirs  who  suc- 
ceed tu  the  possession  of  tbe  entailed  lauds,  to  let  their  game, 
or  io  be  subjected  In  a  valuation  of  it  as  a  fit  and  ordinary 
subject  of  lease.  The  case  Is  just  the  converse  of  all  those 
which  have  hitherto  occurred.  It  is  the  heir  who  succeeds 
who  is  Injured  by  holding,  that  shootings  which  were  not  let 
by  the  hue  proprietor,  are  not,  on  his  death,  to  be  taken  Into 
ucotmt  io  estimating  whether  locality  lands  are  in  excess  of 
■bat  the  entail  allows  or  not, — being  one  of  the  subjects 
actually  conveyed,  and  therefore,  be  says,  to  be  valued  as 
much  as  any  other.  Sir  Neil  Monties  need  not  bare  Included 
then  extensive  shootings  in  tbe  locality  lands.  He  need  not 
bars  worded  tbe  conveyance  so  as  to  convey  this  valuable 
dgbt  and  interest  in  tbe  lands  as  part  of  the  estate  conveyed 
to  tiis  defender.  Bat  he  chose  to  do  so ;  and  i*  the  defender, 
■bo  is  not  tbe  heir  in  possemion — not  tbe  true  proprietor — 
entitled  to  turn  round  and  maintain,  that  this  most  valuable 
mirkeUble  right  and  Interest,  capable  of  yielding  a  largo 
•nmial  rent,  is  not  to  be  taken  Into  account  in  estimating 
"better  the  locality  does  or  does  not  exceed  one-fourth  part 
of  the  lands  and  estate,  when  sbe  gets  that  right  by  the  very 
conveyance  of  tbe  lands  disponed  f  All  the  sympathy  for  the 
•etna]  proprietor  of  the  lands  not  being  subjected  to  a  valua- 
tion of  his  game  when  he  succeeds,  merely  because  his  prede- 
coasor  could' not  shoot,  or  preferred  rent  to  sport  for  himself 
and  friends, — a  sympathy  I  xtrongly  felt  in  the  former  case, — 
» luite  thrown  away  here,  where  we  have  not  tbe  proprietor 
*•  a  defender,  but  a  third  party,  who  wishes  to  take  the  whole 
of  this  valuable  right  and  Interest  away  from  the  proprietor 
■utder  her  locality  disposition,  and  yet  not  to  allow  its  value 
Io  be  accounted  for. 

It  i*  said  a  proprietor  may  or  may  not  let  his  shooting*. 
Tbe  late  Sir  Neil  Henxie*  did  not  do  so — it  formed  no  part  of 
'ii>  rental  He  chose  to  keep  them  for  personal  enjoyment 
Well,  then,  but  how  has  he  acted  towards  bis  heir  f  He  has 
not  treated  him,  as  to  the  shootings,  on  this  footing,  of  keeping 
■hen  for  the  personal  enjoyment  of  the  proprietor.  He  has 
'ft  them  away  from  tile  heir  during  the  whole  lifetime  of  the 
lifcrentrix,  to  whom  they  win  be  a  great  source  of  profit,  and 
the  heir  deprived  of  them.  I  cannot  see  how  this  course  tends 
to  preserve  tbe  right  of  shootings,  If  not  hitherto  let,  as  a  pro- 
per personal  source  of  enjoyment  to  the  proprietor. 

I  must  say,  that  I  think  the  whole  matter  has  been  com- 
pletely misunderstood,  and  the  trae  point  lost  sight  of,  wben 
*e  get  Into  this  separate  point, — whether  a  proprietor  is  bound 
to  submit  to  a  valuation  of  his  game  as  an  ordinary  subject  of 


lease,  wben  he  succeeds  to  tbe  estate,  because  tbe  last  heir  let 
the  game, — or  even  If  he  did  not  let  it,-  -or  whether  ha  Is  not 
entitled  to  hold  it  as  a  personal  privilege  and  right  appertain- 
ing to  tbe  character  of  proprietor  ?  We  have  no  such  case  be- 
fore us.  We  have  not  as  defender  a  proprietor  succeeding  a* 
heir  of  entail,  and  wishing  to  rjempt  game  previously  let,  or 
game  which  waa  not  let  by  the  last  heir.  The  case  is  just  the 
reverse.  The  heir  succeeding  find*  this  most  valuable  right 
of  shooting  conveyed  away  from  bim  as  a  portion  of  the  estate 
carried  by  the  disposition  In  locality ;  and  be  says  very  natu- 
rally, If  yon  deprive  me  of  this  interest,  which  you  may  let  for 
an  immense  rent  every  year,  then  estimate  It  in  the  question, 
whether  the  locality  i*  out-fourth  or  uoL  What  connection 
has  this  point  with  tbe  questions  so  largely  discussed  f  We 
find  this  valuable  right  conveyed  away  from  tbe  heir  succeed. 
ing,  as  part  of  the  lands  and  estate  disponed,  under  which 
words  alone  it  was  competent  to  dispone  it ;  and  the  point  it 
simply,  bow  shall  that  portion  of  the  Lands  conveyed — that 
portion  of  the  interest  and  estate  in  tbe  lands  conveyed — not 
be  taken  into  account  as  much  as  any  otber. 

Whether  the  defender  shall  let  shootings  or  not,  they  are  a 
portion  of  tho  right  conveyed  to  her,  and  to  be  taken  into  ac- 
count and  valued, — as  it  easily  may. 

I  am  thus  quite  unable  to  lee  how  tbe  decision  of  this  point 
affects  the  questions  which  may  arise  as  to  money  provisions 
granted  to  wives  or  children  by  an  heir  in  possession.  In  snch 
cases,  the  heir  is  allowed,  by  tbe  entail  or  statute,  to  grant  so 
many  years' free  rent  of  the  lands.  Whether  he  can  grant  pro- 
vision* exceeding  the  rent  he  actually  drew,  hit  rental  being 
declared  to  be  tbe  measure  of  his  power, — and  whether,  keep- 
ing tbe  game  in  his  own  hands  for  enjoyment,  be  can  yet  esti- 
mate it  as  worth  so  much,  although  be  never  let  it,  and  calcu- 
late his  provisions  accordingly, — Is  a  question  which  the  pre- 
sent case,  which  doe*  not  arise  with  an  heir  at  all,  cannot,  in 
my  apprehension,  in  tbe  smallest  degree  affect.  The  term*  of 
Ibe  particular  entail,  or  of  the  statute,  as  to  the  rent,  may  de- 
cide or  bear  materially  on  such  questions.  Bnt  I  bold  that  they 
remain  altogether  untouched  by  the  present  case- 
in this  view  of  the  only  and  true  point  in  the  present  case, 
I  lay  aside  much  of  tho  general  reasoning  on  both  sides.  I 
do  not  tee  how  the  opinions  in  the  case  of  Duffns,  at  to  whe- 
ther there  Is  a  distinction  between  let  and  unlet  game,  f  n  snch 
a  question  as  arose  in  that  case,  can  possibly  bear  on  the  pre- 
sent. And  really  it  appears  to  me,  with  much  deference,  that 
the  terms  lit  and  unlet  game  have  led  to  some  confusion  as  to 
ths  only  point  which  this  case  raises.  The  question  which  wo 
put  to  tbe  Judges  is  very  distinctly  worded,  and  does  not  ask 


"  let  and  unlet  game,"  Imported  into  the  discussion,  and  which 
haa  carried  the  mind  run  consciously  into  a  different  class  of 
questions.  Here  It  is  the  heir  who  succeeds,  who,  for  bis  own 
protection  and  fair  interest,  maintain*  that  the  shootings  over 
the  locality  lands  must  be  valued,  since  the  defender  has  shewn 
that  tbe  disposition  carried  that  right  away  from  him  to  her. 
Is  not,  then,  tbe  feeling  of  reluctance  to  take  unlet  shooting* 
into  computation  against  an  heir  who  succeeds,  when  the  pre- 
vious rental  of  the  former  heir  Is  to  be  calculated  against  him, 
wholly  misplaced  when  it  is  so  feelingly  expressed  in  this  case, 
as  if  w*  had  any  such  question  before  ns  I 

It  U  of  no  importance,  in  my  judgment,  whether  the  late 
Sir  Neil  Henries  specially  Intended  to  make  the  locality  ex- 
ceed one-fourth  of  the  land*  and  estate-  It  teems  to  be  ad- 
mitted, I  think,  that  if  such  a  plan  on  his  part  could  be  proved, 
the  shootings  must  be  taken  into  account — if  I  understand  tbe 
admission.  But  his  intention,  or  bis  notion  of  his  powers, 
seems  to  me  to  be  irrelevant  and  immaterial ;   for  the  tola 

Jnestion  is,  Does  the  right  and  interest  in  the  lands  disponed — 
oes  the  estate  conveyed — exceed  one-fourth  of  the  land  and 
estate  f   I  am  of  opinion  that  It  does,  as  I  know  not  bow  one 

Ertlon  of  the  right  and  estate  conveyed  in  the  lands  it  to  be 
d  aside,  more  than  any  other  portion  of  such  estate,  in  esti- 
mating whether  the  locality  exceeds  one-fourth  part  of  the 

Bnt,  at  tbe  same  time,  I  must  add,  that  1  cannot  understand 
how,  in  this  disposition  of  locality,  a  very  extensive  tract  of 
moor  ground,  most  valuable  for  the  shootings,  should  bare 
been  included,  tbe  shootings  not  being  a  natural  subject  for  it 
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.     „     .  J  enjoyment,  except  for  the  purpose  of  Incretw- 

ing  thereby  the  value  of  the  locality  lands  over  tad  aliove  the 
actual  rental.  Whether  thai  is  called  a  deliberate  plan  or 
not,  I  cannot  say,— or  in  what  other  manner  thle  purpose 
could  be  required  to  be  more  folly  proved,  I  do  not  know  ; 
but  the  object,  m  well  ei  the  effect,  U  very  apparent. 

Of  course  1  need  not  add,  which  Bir  Bobert  Mention  fully 
concedes,  that  at  the  shootings  conveyed  to  the  defender  are 
to  be  taken  into  account,  bo  alio  moat  the  value  of  the  shoot- 
ings over  hie  own  land*  be  estimated. 

Suppoee  there  bad  been  two  large  deer  forests  on  the  estate — 
one  Included  in  the  locality  lands,  the  other  not — aa  I  bare  no 
doubt  that  the  value  of  the  one,  for  which  a  rent  of  £1000,  or 
£3000,  or  even  £3000  a-year  might  be  obtained,  mart  be  taken 
into  account  in  estimating  whether  the  local i ty  exceeds  one- 
foarth  part  of  the  lauds  and  estate,  although  such  forest  had 
not  been  let  by  the  grantor  of  the  locality  disposition,-  -to,  of 
course,  must  the  other  forest  have  been  valued 

I  have  been  the  more  desirous  fully  to  Mate  the  grounds  of 
my  opinion.  In  order  that  It  may  appear  that  I  consider  the 
questions  which  have  been  chiefly  discussed,  to  be  in  no 
degree  affected  by  the  decision  which  it  now  to  be  pro- 
nounced. 

Lord  Mcdwi/n.-  -The  power  of  the  successive  heirs  of  entail  in 
this  case,  is  to  provide  their  wives,  by  way  of  locality  allenarly, 
la  competent  liferent  provisions,  not  exceeding  a  fourth  part  of 
•aid  lands  and  estate.  And  the  point  of  enquiry  is,  whether  the 
value  of  the  shootings  on  this  fourth  part  It  to  be  taken  into 
computation  with  the  other  shootings  on  the  estate,  In  ascer- 
taining whether  there  has  been  any  excess  in  the  amount  of  the 
locality.  I  concur  in  the  opinions  of  those  Judge*  who  nuke  no 
distinction  In  this  matter  between  game  whether  let  or  unlet. 
Formerly,  I  held  that  the  right  of  shooting  was  an  incident  to 
the  property—*  privilege— •  gratification— an  amusement— 
rather  than  the  property  itself,  or  to  be  viewed  as  a  beneficial 
use  of  it;  and,  therefore,  in  such  a  case  as  this,  I  hold  that 
game,  whether  let  or  unlet,  was  not  to  be  taken  into  account  as 
part  of  the  rental.  But  now  that  it  has  been  decided,  as  in  the 
case  of  Lord  Duff  us,  that  rant  obtained  from  game  is  a  proper 
item  of  the  rental  of  an  estate,  I  can  see  no  ground  for  holding 
that  it  is  only  in  the  case  of  being  let,  that  it  Is  to  come  into 
computation  in  ascertaining  the  locality  to  a  widow.  Where- 
evrr  the  game  ia  a  letablo  subject,  it*  value  must  be  taken 
whether  let  or  unlet  If  tho  proprietor  doe*  not  choose  to  let 
it  bnt  keeps  it  in  his  own  hands  for  the  use  of  himself  and  bis 
friends,  then  he  occupies  the  position  of  being  bis  own  tenant, 
and  must  charge  himself  with  the  amount  of  rent  it  woald  bring 
If  let  to  a  stranger ;  and  then  this  will  be  computed  against  the 
tent  which  would  be  got  for  the  name  on  the  locality  lands ; 
and  the  value  of  the  one-fourth  of  the  lands  will  be  computed 
with  the  three-fourths  left  with  the  heir,  which  will  at  one* 
*bew  whether.  In  point  of  value,  there  was  any  excess  given  to 
the  widow  when  the  locality  was  adjusted. 

I  will  only  further  notice,  that  the  clause  aa  to  bonds  of  pro- 
vision for  children  Is  differently  worded—"  provided  the  wuut 
do  not  exceed  three  years'  free  rent  of  my  said  land*  and  estate." 
Rent  Is  taken  here  at  the  measure  of  value ;  as  to  the  locality, 
it  Is  not.  There  it  b  the  lands,— and  of  course  the  profit  which 
can  be  made  of  it  is  to  be  taken  into  view. 

Lord  Cxkbwti.— I  am  not  aware  that,  in  reference  to  this 
question,  there  is  any  material  peculiarity  in  the  terms  of  this 
particular  entail.  It  makes  it  competent  to  provide  widows 
in  a  certain  portion  of  the  estate,— not  in  mmfatt,  but  in  valve ; 
and  the  question  is,  how  this  value  is  to  be  ascertained  ? 

I  ant  of  opinion,  that  in  making  the  valuation,  the  jwsnWs 
pecuniary  worth  of  the  same  cannot  be  taken  into  calculation. 

This  game  wss  never  let  or  need  In  any  way,  so  as  to  aug- 
ment the  pecuniary  worth  of  the  estate.  This  was  a  thing 
unheard  of  in  Scotland  at  the  data  of  this  entail ;  and  it  had 
never  been  practised  on  this  property,  either  at  the  date  of  the 
locality  provided  by  the  late  Sir  Neil  Merries,  or  at  his  death, 
when  the  widow's  right  to  her  locality  opened.  The  idea  of  it 
is  an  entire  novelty  on  this  estate.  And,  accordingly,  the 
grouse  and  the  deer  have  been  deducted,  not  merely  from  tie 
widow's  locality  Unas,  but  from  the  whole  estate,  including 
what  goes  to  the  heir. 

If  we  were  valuing  the  estate  with  a  view  to  a  salt,  (which  U 
one  of  the  cases  that  has  been  put),  not  only  the  game,  but  every- 
thing else  that  could  onerats  on  the  mind  of  a  purchaser,  would 
certainly  be  taken  into  eofuuderation.     And  if   this  be  the 


principle  that  Is  to  be  applied  in  estimating  the  wens  si  > 
estate  in  reference  to  family  prmmont,  the  same  result  km 
follow.  But  I  know  no  authority  for  the  application  of  na 
a  principle  to  such  cases ;  and  it  ia  undoubtedly  st  vsritn 
with  the  uniform  practice.  In  dealing  with  such  pntisttt 
and  supposing  fraud*  to  be  out  of  the  case,  it  is  the  ■*■< 
and  not  the  potiibie  or  the  hypothetical  value  that  is  lists  iro 
view.  It  is  the  •nXwatthe  grantor  ttf  Iki  protimoniaitkaMi) 
the  only  value  of  which  he  could  he  tbinking  in  adjusting  i« 
claims  of  his  family.  Hence  I  understand  it  to  be  amM, 
and,  at  any  rate,  I  bold  it  to  be  certain,  that  anal  or  other  be»- 
rals  cannot  be  taken  into  view,  although  their  aristae*  id 
their  power  of  being  advantageously  worked,  beundotuKftl,p»- 
vided  it  be  the  fact  that  they  rueer  ham  ban  worked,  haife 
same  thing  with  wood  that  bat  never  been  cnt  and  with  star 
other  possible  benefits  which  have  never  been  reduced  to  inn! 
practice.  Whatever  the  reason  of  this  rule  may  be,  \u  us- 
ance ia  certain.  Nobody  ever  yet  beard  of  an  estate  bnajnlM 
to  family  provisions,  upon  the  principle  thai  ills 
lere  to  he  estimated.  And  there  ia  at  lesst  on  * 
i  for  this, — »ix.  that  itisconvcnienlto  hamrerip* 
visions  adjusted  upon  actual  facts,  and  not  on  speculation.  St 
far  is  this  carried,  that  even  where  the  annual  worth  of  an  mm 
1*  plainly  lowered  by  a  bad  system  of  agriculture,  or  brio 
other  honest  mismanagement  still,  in  estimating  these  tmt 
lions,  it  is  its  actual  value  that  is  taken,  and  not  the  Tain  s 
which  it  may  clearly  be  capable  of  being  brought  1  csssx 
reconcile  it  with  principle,  that  we  should  lake  into  ronpai 
tion  the  conjectural  value  of  a  pastime  which  erennovuM 
made  a  subject  of  pecuniary  gain  over  matt  estates,— «niri  i 
few  years  ago,  was  not  so  used  on  any  ettata  whatever,— viict 
has  never  been  so  used  on  the  estate  In  question, — and  nur  ™ 
disappear  every  where, — and  which,  even  where  it  tiiw  a  f 
a  very  precarious  nature. 
It  has  been  argued  that  this  case  U  virtual! y  decided  by  b 


cause  of  the  lease,  at  a  worked  Mono-quarry  would  bsn  ski 
because  of  Its  having  been  worked.  But  how  does  tbjssffh 
to  the  caae  where  no  moniad  use  has  ever  been  made  of  diw ' 

I  am  not  at  all  moved  by  the  cases  that  have  been  pit* 
odd,  or  unjust  results  that  might  arise  by  excluding  pat fcn 
the  calculation,  in  fixing  the  widow's  portion  either  ot  ut 
surface,  or  of  the  value,  assigned  to  her.  They  all  resolve  su 
this,— that  the  widow,  after  being  accounted  with,  might » 
urease  the  worth  of  her  share  by  choosing  to  let  the  shown; 
assigned  to  her.  Bo  the  might  But  the  very  same  tbia 
might  happen  in  many  other  undoubtedly  legal  ways.  EM 
she  and  the  heir  may  bring  more  out  of  their  retpectin  lo- 
tions then  these  portions  ever  yielded  before.  MereimpmW 
management  will  do  this.  But  this  is  of  no  more  rekvsoijs 
adjusting  the  portions,  than  the  chance  that  each,  or  eiita 
might  injurs  themselvet  by  mismanagement. 

ft  was  urged  upon  us,  as  a  hardship  un  future  hebi,(U 
their  being  bound  to  take  the  estate  with  or  without  the  |V 
being  valued,  should  depend  forever  on  the  caprice  of  is« 
choosing,  or  not  choosing,  to  let  it    But,  in  tin  r* 


place,  tberu  Is  no  hardship  in 

fancies  that  he  suffers  by  the  i 


the  c 


i  game  being,  or  not  being,  k'  r 
his  predecessor,  may  save  his  descend  nuts  by  altering  Uteri* 
tlce.  And,  In  the  MBmsJ  plnoe,  is  not  the  pracbaif  <**" 
a  circumstance  by  which  succeeding  parties  are  newsa* 
affected  In  various  other  ways.  In  settling  the  clsitni  o- 
•equent  upon  a  possessor's  death,  it  is  the  attiui  vslse  <*  ■*■ 
property  that  must  be  dealt  with,  and  therefore  it  most  i!'"1 
depend  on  the  degree  in  which  its  capabilities  hare  «-j 
brought  out 
In  short,  If  unlet  game  Is  to  be  valued,  I  see  no  petal*'*1 

........    —jpjjjjjjl* 


which  are  confessedly  excluded  from  computation,  'bm* 
the  fact  is,  that  its  fitness  for  them  has  never  been  tain  » 
vantage  of  in  the  practical  management  of  the  property. 

It  has  been  said  that  it  is  a  fraud  to  give  the  widow,  ■"=■'■ 
vslue,  that  part  of  the  estate  which  contains  the  jrarot  ssd  "•' 
If  this  Itad  been  done  by  a  vesdiut  kenning  bar  to  her  w*- . ' 
could  clearly  be  corrected  at  an  illegal  device.    And,M«» 
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if  there  bet  fraud,  it  is  condemned  by  the  It*;  and  if  this  case 
be  put  upon  that  ground,  (which  it  hap  not  been),  it  mutt  be 
disposed  of  upon  due  inquiry  into  the  whole  circumstances,  and 
into  the  whole  views  and  motive*  of  those  laid  to  be  guilty  of 
the  fraud.  But  the  only  evidence  of  »hat  ii  called  fraud,  is, 
that  lbs  widow  haa  got  the  game  unvalued,  etoefiy  as  thepvriuer 
Am  upon  his  portion  of  Ike  property.  I  can  infer  no  fraud  from 
this  but.  It  still  leaolres  into  the  legal  question, — whether 
unlet  game  be  subject  to  valuation?  If  it  ho  supposed  that 
[port,  which  dm  never  been  need  aa  aaubject  of  rent,  ■  not  liable 
la  have  a  money  value  put  upon  it  in  arranging  the  distribution 
of  an  estate  between  a  widow  and  an  heir,  then  there  it  no  fraud. 
There  are  many  people  to  whom  a  fine  prospect  i*  far  more 
agreeable  than  alaughteriiig  wild  animal*  is,  and  who  would 
Rive  more  rentforit;  but  (so  far  as  we  have  yet  gone)  scenery 
that  has  never  been  let,  it  not  valued  In  money  In  adjusting 
widows'  provisions ;  nor  has  It  yet  been  supposed  that  there 
was  any  fraud  in  not  dividing  it  equally  between  hat  and  the 

It  is  curious  how  rapidly  legal  views  change.  A  very  few 
years  ago,  the  right  of  (booting  was  thought  not  to  he  property, 
in  itself,  at  all.  It  was  dealt  with  as  a  mere  recreation,  which, 
though  an  incident  of  land,  Wat  of  a  personal  character.  But 
a  case  arose  in  which  a  land-owner  bad  what  waa  thought  the 
meanness  to  make  a  temporary  sale  of  this  gentlemanlike 
privilege  by  letting  it  for  rent.  Several  Judges  were  of  opinion, 
that  even  this  did  not  vulgarize  down  to  property,  though  a 
nijurity  thought  that  it  did,— but  this  solely  became  it  had 
xt-n  made  the  subject  of  a  lease.  Already,  however,  we  go  ao 
iir  beyond  this,  that  the  present  case  will  flx,  that  there  is 
10  land  in  Scotland  in  which  sporting,  even  where  it  has  been 
itwaya  retained  in  its  original  character  of  an  unpriced  per- 
onal  privilege,  can  be  saved  from  being  valued  in  money,  not 
nly  with  a  view  to  a  aale,  but  in  the  adjustment  of  all  family 

I  concur  with  the  other  Judges  who  think  that  then  la  no  law 
at  this. 

Lord  Murray.— In  the  case  of  Duffca,  I  thought,  and  still 
nmk,  that,  in  the  circumstances  of  that  case,  let  game  ought 
3  be  taken  in  computo,  and  that  unlet  game  ought  not  to  ba 

I  agree  that  latent  capabilities  of  the  estate  are  not  to  be 
tken  into  view. 

Though  the  value  of  game  be  fluctuating,  yet,  aa  it  has  been 
salt  with  of  late  years,  it  is  a  subject  of  great  and  actual 
tit™.  Now  If,  taking  the  value  of  the  game  into  account, — 
don't  care  whether  let  or  unlet,— the  heir  avers  that  be  has 
vl  lees  than  hla  three-  fourths,  he  mnat  prove  it. 

On  these,  ground*,  I  agree  with  your  Lordship  and  Lord 
edwyn, — although  I  concur  with  Lord  Cockbum's  principle, 
lat  any  fanciful  or  latent  element  of  value  ia  not  to  ba  taken 


The  Court  pronounced  the  following  interlocutor : — 
"  In  respect  of  the  opinion*  of  the  majority  of  the  whole 
idgea,  find  that  the  value  of  the  shootings  over  the  land* 
nveyed  as  locality  lands,  although  not  let  by  the  deceased 
r  Neil  Menaies,  ought  to  be  taken  into  computation  with  the 
lue  of  the  other  shootings  on  the  estate,  in  ascertaining 
tether  the  provision  made  by  the  said  disposition  In  locality 
ea  in  real  value  exceed  one-fourth  part  of  the  lands  and 
ate  belonging  to  the  granter  of  the  disposition  In  locality ; 
d  in  respect  of  the  averments  of  the  pursuer  as  to  the  value 
the  shootings  over  the  locality  lands,  as  enereaalng  the  value 
these  lands  to  such  an  extent  as  to  exceed  to  a  material 
tent  the  one-fourtb  part  of  the  lands  and  estate,  remit  to 
omas  Syme,  W.B.,  to  value-  the  shootings  on  the  said  loca- 
r  lands,  and  on  the  whole  lands  and  estate." 


12th  March  1862. 
Boon  os  Lords.0 

No.  202. — Tax  Lord  Advocate,  arid  Her  Majesty's 
Commission ebs  or  Woods  and  Forests,  Appellants, 
v.  Jakes  Rkddik  and  others,  (River  Clyde  Trustees), 
and  William  Hamilton,  Itetpondent*. 

Crown-Crown  Proporty-Navigable  Rivers— Agreement  -Trans- 
action—Statute  8  and4Vict.c.  118— Clause—Construction— 
The  Hirer  Clyde,  Trustees,  appointtd  by  various  statute*  (froml7bS 
to  1826)  for  the  improvement  of  tht  navigation,  mere  inter  alia  en- 
litled  to  tola  ground,  ana*  W  widen  or  narrow  tht  channel  at  they 
should  think  fit.  At  first  they  took  the  latter  course,  in  consequent* 
of which  a  strip  of  ground,  being  part  qf  the  channel,  was  interjected 
between  the  new  and  old  water  tint ;  but  in  course  of  tims  ihty  re- 
tained to  abandon  thit  plan,  and  to  widen  the  channel.  A  neigh- 
bouring proprietor  claimed  right,  at  by  accretion,  to  the  interjected 
strip  of  ground  ex  adverse-  ofhU  land,  at  hit  property;  but  hit 
title  to  it  being  called  in  quettion  by  the  trustees,  and  the  boundary 
tin*  of  the  strip  being  doubtful,  tit  trustees  agreed,  that  ifheumutd 
abide  by  a  certain  map  as  settling  the  Hants,  and  accept  half  of 
the  ascertained  value  of  the  ground,  in  lieu  of  hit  claim,  and  waves 
apposition  to  a  bill  in  parliament  craving  additional  powers  la 
take  the  ground,  they  would  pay  him  this  half  pries.  The  bill 
incorporating  this  agreement,  am!  l  — -'■ 
rigatt  of  the  Grown  to  tht  tame 

dintoanactof 

*  of  Lerdi,  (affirming  the  jui 


which  the  Crown 


>pe*Ty,poMcdiMoanactafparUamint,Zatui4,Vict.t.\li— 
nam  by  the  Souse  of  Lords,  (affirming  the  Judgment  of  the 
Court  of  Session},  1.  That,  in  tht  arcumttances,  and  having  regard 
to  the  statute  &  and  4  Vict.,  tht  Crown  had  no  claim  to  the  value  of 
the  Strip  of  ground  as  part  of  the  ahuut,  or  to  the  half  price  as  in  lieu 
qftt.  2.  That  the  facts  and  eireumitancct,  at  between  the  trustees 
and  the  proprietor,  on  which  the  statute  3  and  4  Via.  proceeded, 
amounted  to  a  transaction  in  law  between  them,  by  which  he  wot 
entitled  to  the  naff  price,  although,  by  a  decision  of  the  Routt  of 
Lords  subsequent  in  date  to  thit  statute,  it  had  been  found  that  the 
right  to  the  strip  of  ground  belonged  to  tht  trustees,  and  not  to  Iks 
adjoining  proprietors. 
Opinion  of  the  House  of  Lords—  That  in  Scotland,  at  in  England, 
the  full  right  of  property  in  tht  aloaut  of  navigable  rivers  belongs 
to  lis  Crown  jure  private. 

See  supra,  vol.  xii.  p.  110 — 23d  January  1849. 
The  River  Clyde  Trustees  were  empowered,  by  va- 
rious statutes,  (referred  to  ante,  vol.  xii.  p.  284),  to  make 
all  works  and  operations  necessary  for  improving  the 
navigation  of  the  river,  and  held  compulsory  powers  for 
purchasing  any  adjoining  land  that  might  be  required  for 
that  purpose.  Under  these  statutes,  they  were  entitled 
to  narrow  or  widen  the  channel  as  they  thought  pro- 
per. At  first  they  chose  the  former  course,  and  a  con- 
siderable strip  of  ground  was  in  consequence  interjected 
between  the  old  and  the  new  water  line— this  interjected 
gronnd  being  part  of  the  old  alveus  of  the  river. 

The  Trustees  became  afterwards  satisfied  that  the  pro- 
per mode  of  improving  the  navigation  of  the  river  was, 
not  to  narrow  but  to  widen  its  channel.  This  change  of 
system  made  it  necessary  for  them  to  resume  possession 
of  the  ground  which  their  former  operations  had  added 
to  the  banks. 

The  river-side  proprietors  claimed  this  interjected 
ground  as  their  own,  so  far  as  it  lay  ex  adverse  of  their 
respective  lands;  and  one  of  their  number,  Charles  Todd, 
raised  that  question  in  an  action  of  declarator  directed 
against  the  Trustees.  The  Court  decided  against  the 
claim,  and  held  that  the  Trustees  were  entitled,  without 
payment  of  compensation,  to  resume  possession  of  the 
interjected  gronnd,  aa  having  formed  part  of  the  old 
alreos  of  the  river. — ( Vide  supra,  vol.  xii.  p.  284). 
While  an  appeal  against  this  judgment  was  in  depon- 


*  Coram    Lord  Chancellor  St.  Leonard's,  and  Lord  Bwujhaav 
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denoe  in  the  House  of  Lords,  an  arrangement  was  en- 
tered into  between  the  River  Trustees  and  some  of  the 
river-side  proprietors,  among  whom  was  the  respondent 
Hamilton.  The  result  of  this  transaction  was  an  agree- 
ment, that  Hamilton  and  the  other  contracting  owners 
should  convey  the  land  in  question  to  the  Trustees  for 
half  its  value,  giving  the  disponees  warrandice  only  from 
(act  and  deed.  The  other  proprietors  did  not  enter  into 
the  transaction,  but  chose  to  abide  the  decision  of  the 
House  of  Lords  in  Todd's  appeal. 

The  act  8  and  4  Vict.  e.  118,  was  passed  for  the  pur- 
pose of  conferring  additional  powers  on  the  trustees. 
With  reference  to  Todd's  appeal,  then  in  dependence, 
the  18th  section  of  this  statute  bore — 
"  That  nothing  herein  contained  shall  affect  the  said  action,  or 
the  plea*  maintained  therein,  or  the  right*  of  any  party  in  re- 
lation to  the  ground  in  dispute — all  which  are  hereby  saved, 
and  reserved  entire." 

With  regard  to  those  proprietors  who  had  not  entered 
into  the  above  transaction,  but  had  left  their  rights 
to  depend  upon  the  common  law,  the  24th  section  pro- 
vided— 

"  That  nothing  herein  contained  shall  be  held  to  affect  such 
rights  to  compensation  as  may  legally  belong  to  such  pro- 
prietors." 

With  regard,  again,  to  the  proprietors  who  had  en- 
tered into  the  above  transaction,  the  20th  section  pro- 

"  That  for  the  purpose  of  ascertaining  the  price  to  be  paid  by 
the  said  Trustees  foi.the  space  required  to  be  occupied  in  widen- 
ing the  said  river  opposite  or  adjacent  to  such  grounds  as  be- 
long to  the  said  land-owners,  via.  the  said  Gavin  Bardie,  Alex- 
ander Johnstone,  &c — (here  follow  the  names  of  various  other 
parties,  including  the  said  William  Hamilton)— the  whole  tolun 
or  soil  lying  between  the  foresaid  Improved  boundary  lines  and 
the  present  general  line  or  mark  of  high-water  in  the  said  river 
at  ordinary  tides,  as  ascertained  by  the  top  line  of  the  existing 
dykes  or  river-walls  along  the  lands  of  the  foresaid  parties, 
shall  be  valued  in  manner  herein  provided,  as  the  property  of 
the  owners  of  the  adjoining  lands;  and  wherever  any  portion 
of  the  ground  or  soil  so  valued  shall  appear,  from  a  plan  of  tha 
■aid  river  which  was  made  oat  in  the  year  1800  by  the  deceased 
William  Kyle,  land-surveyor  in  Glasgow,  (and  is  signed  by  the 
chairman  of  the  committee  on  the  bill  as  relative  hereto),  to 
have  been  at  the  said  date  part  of  the  said  river,  one-half  of 
the  value  put  upon  such  portion  of  the  said  ground  or  soil,  so 
appearing  to  have  been  part  of  the  said  river  at  the  said  date, 
■hall  be  deducted  from  the  gross  value  thereof,  and  the  balance 
of  such  gross  value,  after  such  deduction,  shall  be  paid  by  the 
said  trustees,  and  shall  be  accepted  of  by  the  said  owners  of 
the  adjacent  lands  as  the  full  price  of  the  ground  or  soil  so  re- 
quired to  be  taken  for  widening  the  said  river ;  reserving  al- 
ways to  such  adjacent  land-owner*  respectively  their  claims  of 
compensation  for  any  damage  that  may  be  sustained  by  them 
by,  through,  or  in  consequence  of,  the  operations  of  the  said 
trustees,  over  and  above  the  value  or  price  of  the  ground  or 
■oil  taken  for  the  purpose  of  widening  and  improving  the  said 
river  and  harbour." 

The  statute  provided  as  follows  in  section  124: — 
"  That  nothing  in  this  act,  or  In  any  of  the  acts  herein  recited 
or  referred  to,  contained,  shall  be  held,  deemed,  or  construed, 
to  abrogate,  lessen,  defeat,  limit,  or  in  any  manner  prejudice, 
the  right  or  title  of  Her  Majesty,  her  heirs  or  successors,  to  any 
sum  or  sums  of  money  which  has  been  or  may  be  awarded,  or 
In  any  manner  fixed  or  determined,  either  under  the  authority 
erf  this  act,  or  of  any  of  the  act*  herein  recited  or  referred  to, 
or  otherwise  howsoever,  as  the  sum  or  sums  of  money,  price,  re- 
compense, or  compensation,  to  be  paid  or  payable  by  the  Trus- 
tees acting  in  executiun  of  this  act,  for  or  in  respect  of  the 
lands,  grounds  or  heritages,  which  now  form  or  constitute,  or 
which  at  any  time  heretofore  formed  or  constituted,  part  of  the 
water-way,  alvaus  or  channel,  of  the  said  river  Clyde,  or  the 
sum  or  sums  of  money,  price,  recompense  or  compensation,  to 


be  paid  or  payable,  by  the  Trustees  acting  in  execution  of  this 
act,  for  or  in  respect  of  any  lands,  grounds  or  heritages,  at  uj 
time  or  times  heretofore  reclaimed  or  resumed  from  the  water- 
way,  alveus,  or  channel  of  the  said  river,  by  reason  or  mean, 
or  In  consequence  of  the  works,  matters  or  things,  at  snj  tiist 
or  times  heretofore  done  by  the  Trustees  acting  in  execution  of, 
and  under  the  authority  of,  the  said  acta  herein  recited  or  re- 
ferred to,  or  cither  of  them,  or  otherwise  howsoever,  tart  Um 
right,  title,  and  interest  of  Her  Ilajesty,  her  heirs  and  succes- 
sors. In  and  to  all  such  sum  or  sums  of  money,  shall  remain, 
continue,  and  be  in  full  force  and  virtue,  anything  herein  con- 
tained to  the  contrary  thereof,  or  directing  payment  of  nch 
gum  or  sums  of  money,  or  any  portion  thereof,  to  the  adjacent 
land-owners,  In  anywise  notwithstanding." 

Notwithstanding  of  the  reference  to  Her  Majesty 
in  the  above  clause,  the  Grown  was  not  a  party  w 
the  above  transaction  between  the  Clyde  Trustees  tad 
Hamilton. 

The  above  statute  was  passed  in  August  1840.  In 
December  of  that  year,  the  following  intimation  was 
made  to  the  Clyde  Trustees  by  the  agent  for  the  Com- 
missioners of  Woods  and  Forests: — 

"That  the  Commissioners  on  behalf  of  the  Crown,  and  In  terra 
of  the  12th  section  of  the  act  above  referred  to,  claimed  tote 
entitled  to  the  purchase- monies  to  be  assessed  or  fixed  si  the 
prices  or  compensation  payable  in  respect  of  the  different  De- 
scription of  lands  In  or  adjoining  to  the  river  Clyde,  specified 
in  the  above  mentioned  section.  And  lam  directed  to  require 
the  Trustees  to  take  care  that  the  prices  of  such  land)  be  w- 
sened  separately  and  distinctly  in  each  case,  in  order  that  Um 
right  to  such  monies  may  be  determined  as  between  the  dsim- 
anta  in  due  course  of  law." 

On  6th  June  1841,  the  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Session  in  Todd's  case. 

An  arbitration  was  entered  into  between  the  Trustees 
and  Hamilton,  in  pursuance  of  their  agreement,  for  Ua 
purpose  of  ascertaining  the  value  of  the  interjected  laud 
ex  adverso  of  his  ground.  The  arbiter,  in  February 
1847,  fixed  £775  as  half  of  that  value,  and  deceroal 
the  Trustees  to  pay  that  sum  to  Hamilton,  and  him  to 
convey  the  land  in  question  with  warrandice  only  from 
fact  and  deed. 

A  disposition  in  the  above  terms  was  executed  bj 
Hamilton  ;  but  in  consequence  of  a  claim  made  by  the 
Crown  to  the  sum  of  £775,  as  coming  in  place  of  what 
was  a  portion  of  the  old  alveus  of  the  river,  the  Trustees 
consigned  that  sum  in  bank. 

This  chum  was  sought  to  be'nude  effectual  on  the 
part  of  the  Crown  by  a  summary  petition  presented 
under  the  124th  section  of  the  statute  already  referred 
to,  which  provides — 

"  That  It  shall  be  lawful  and  competent  for  the  Lord  Advo- 
cate of  Scotland  for  the  time  being,  or  other  the  proper  officer 
or  officers  for  and  in  name  and  on  behalf  of  Her  Majesty,  toip- 
ply  by  petition  or  otherwise  to  the  Court  of  Session,  in  eiilwr 
of  the  Divisions  thereof,  praying  the  said  Court  to  fix  end  de- 
termine to  whom  such  sum  or  sums  of  money  belong;  and  too 
said  Court  shall,  after  hearing  parties  and  receiving  such  en- 
deuce  as  they  shall  consider  competent  and  necessary,  find  sad 
declare  to  whom  such  sum  or  sums  of  money,  in  whole  or  In 
part,  legally  appertain,  and  decern  and  adjudge  accord ingly  i 

Crovided,  nevertheless,  that  this  reservation  shall  not  thai'  si 
seen  the  power  or  authorities  given  to  the  Trustees  senns 
under  this  or  any  of  the  before  recited  acts,  as  regards  the  per- 
formance or  execution  of  the  works  necessary  for  the  itaprors- 
meut  and  enlargement  of  the  harbour  of  Glasgow,  or  ss  regsroi 
the  execution  of  any  works  authorised  by  this  or  any  of  the 
said  recited  acts  to  be  done  or  performed  by  the  said  TTostof, 
with  the  view,  and  for  the  purpose,  of  Improving  the  navigation 
of  the  said  river  Clyde." 

The  prayer  of  the  petition  was  as  follows  r— 

"  May  it  therefore  please  your  Lordships  to  appoint  this  pen- 
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llou  tobo  ie rved  on  Mess™.  Jam on  Reddie,  William  Davie,  and 
Angus  Turner,  town-clerks  of  Glasgow,  secretaries  and  clerks 
to  the  Trustees  appointed  by  the  foresaid  act  2  and  3  Vict,  c. 
IIS,  and  S  Vict  c.  28 ;  and  also  on  tiie  taid  William  Hamilton, 
and  to  appoint  them  to  lodge  answers  thereto  within  a  short 
•pace  of  time ;  and  thereafter,  on  advising  the  petition  with 
or  without  answers,  to  ni  and  determine,  In  term*  of  the  124th 
KCtion  of  the  said  statute,  to  wham  the  sum  of  money  before 
mentioned,  fixed  or  ascertained  in  the  proceedings  between 
(he  aid  Trustees  and  the  said  William  Hamilton,  as  one-half 
ofthe  price  or  value  of  ground  formerly  within  the  alveus  of 
the  titer  Clyde,  does  justly  and  legally  belong ;  to  And  and 
declare  that  the  said  sum  of  money  justly  and  legally  belongs 
to  Her  Majesty,  her  heirs  and  successors,  or  to  the  Commig- 
noeers  of  Her  Majesty'!  Woods  and  Forests,  land -revenues, 
works,  and  buildings,  as  standing  In  right  of  Her  Majesty  un- 
der the  statutes  thereanent;  to  decern  and  obtain  tbe  said 
Junes  Beddie,  William  Davie,  and  Augua  Turner,  to  make 
paruent  to  the  petitioners,  on  behalf  of  Her  Majesty,  or  to 
•Deb  other  party  as  shall  legally  bo  entitled  to  receive  the 
suae  on  behalf  of  Her  Majesty,  of  tbe  said  sum  of  £776  ster- 
ling, together  with  the  legal  Interest  thereof  from  tbe  Stli  day 
of  February  1847  till  payment ;  reserving  always  to  Her  Ma- 
jesty, her  heirs  and  successors,  all  just  and  legal  claim,  against 


Her  Majesty,  her  bell*  and  successors,  to  the 

put  of  tie  ground  formerly  within  the  alveni  of  the  river  Clyde, 

■ad  to  tbe  price  or  value  thereof;  or  to  do  otherwise,"  Ac. 

See  previous  report,  vol.  xxi.  p.  112  el  acq.,  for  argu- 
ment and  opinions  in  the  Court  of  Session. 

The  Court,  on  23d  January  1819,  pronounced  the 
following  interlocutor : — 

■  The  Lords  having  oonaidered  the  petition  of  Her  Majesty's 
ulTocate  for  Her  Majesty's  Interest,  with  the  whole  record, 
ud  beard  counsel  fbt  the  parties,  refuse  the  desire  of  the  said 

S-titiou,  and  decern  In  favour  of  the  respondent,  William 
unilton,  for  payment  of  the  said  sum  of  £776,  with  the  in- 
terest due  thereon ;  but  find  no  expenses  due." 


This  judgment  was  brought  under  the  review  of  the 
House  of  Iiorda  by  the  appellants,  who  pleaded  in  their 
appeal  case  that  it  ought  to  be  reversed,  for  the  following 
reasons: — 

"  1.  The  appellants,  on  behalf  of  tbe  Crown,  are  entitled, 
both  at  common  law  and  under  the  act  8  and  4  Vict,  c  118, 
to  obtain  decree  for  the  sam  of  £776,  which  was  fixed  to  be 
the  half  of  the  value  of  ground  formerly  within  the  alveus  of 
the  Clyde,  and  as  such,  was  the  property  of  the  Crown,  2.  The 
arrangement  with  the  landholders,  in  the  20tb  section  of  the 
statute,  cannot  operate  as  a  bar  to  the  Crown's  right  to  recover 
the  money,  in  respect  it  Is  qualified  and  restricted  by  the  clause 
of  reservation  In  the  124th  section,  which  preserves  entire  the 
right  of  the  Crown  to  the  whole  alveus,  or  land  reclaimed  from 
tbe  river,  and  all  soma  of  money  or  compensation  directed  to 
be  paid  by  the  Trustees  in  respect  of  such  land." 

The  respondents,  in  their  case,  supported  the  judg- 
ment upon  the  following  grounds : — 

"  1.  Because,  on  the  true  construction  of  the  statute  under 
which  the  Clyde  Trustee*  were  empowered  to  take  the  ground, 
they  became  bound  to  pay  half  its  value  absolutely,  without 
regard  to  the  respondent's  title,  and  that  in  consideration  of 
tbe  absolute  surrender  by  the  respondent,  in  favour  of  the 
Trustee*,  of  the  other  half  of  Its  value,  2.  Because,  by  the  law 
of  Scotland,  the  alveus  of  a  navigable  river  does  not  belong  in 
property  to  the  Crown,  bnt  is  vested  in  the  Crown  as  a  trust 
fur  the  public,  and,  subject  to  such  trust,  is  capable  of  being 
acquired,  by  accession,  by  adjoining  proprietors,  and  tbe  pro- 
perty of  the  ground  In  dispute  was  so  acquired  by  the  respon- 
™t-  3.  Because,  even  supposing  the  respondent  had  not  ac- 
ini ted  the  property  of  the  ground,  yet  the  Crown  bad  no  claim 
to  be  compensated  for  the  use  taken  of  It  by  the  Clyde  Trustees, 
m  rrspecttliat  if  tbe  same  formerly  formed  part  of  the  channel 
M  the  river  Clyde,  it  wan  created  by  the  operations  of  the 
Hide  Trustor*,  under 'the  powers  previously  conferred  on 
them  by  former  statutes,  under  which  tbe  Trustees  had  ample 
power  to  remove,  as  well  as  to  create,  all  such  accumulations, 


for  the  benefit  of  the  navigation  of  the  river.  4.  Because,  if, 
as  in  a  question  between  the  Crown  and  the  Clyde  Trustees, 
the  Crown  cannot  demand  compensation  for  the  use  of  the 
ground,  the  Trustees  are  bound  absolutely,  by  the  terms  of  the 
statute,  to  pay  the  sum  In  dispute  to  the  respondent.  6.  Be- 
cause it  is  not  proved, and  is  not  the  case,  that  tbe  ground  formed 
part  of  the  channel  of  the  river  Clyde,  within  forty  years  from 
the  raising  of  this  action,  and  it  is  not  proved  nor  admitted 

Anderson  Q.  0.,  and  W.  M.  Jama,  for  appellant — 
It  Is  assumed  for  the  purposes  of  the  argument,  that  the  ground 
in  dispute  was  alveus — and  the  question  is,  whether,  notwith- 
standing the  act  8  and  4  Vict,  c  118,  tbe  Crown  is  entitled  to  re- 
ceive the  £776  Instead  of  the  respondent.  The  fair  construe- 
tion  of  that  statute,  taking  all  Its  clauses  together,  is,  that  the 
value  of  the  ground  in  dispute  was  to  be  ascertained  in  a  cer- 
tain way,  and  half  was  to  be  paid  to  whoever  established  a 
title  to  that  ground.  Accordingly,  If  the  Crown  can  establish 
a  paramount  title,  the  money  belongs  to  tbe  Crown,  and  not  to 
the  respondent,  who  has  no  title  at  all.  It  comes  then  to  this, 
whether  the  Crown  is  by  law  entitled  to  tbe  alveus  of  all  navi- 
gable rivers  in  Scotland.  In  the  civil  law,  a  navigable  river 
was  juris  pubtia ;  but  by  the  feudal  law,  which  prevails  in  Scot- 
land, it  belongs  to  the  Crown  jure  private,  subject  only  to  a  ser- 
vitude in  favour  of  the  public — via.  that  of  free  passage  and  na- 
vigation.—Craig,  1.  16.  11  j  Stair.  2. 1.  6 ;  Krsk.  Inst.  2.  6.  17, 
and  2.  1.  6-6 ;  Bell's  Prln.  (4th  Ed.)  §§  638-9,  648-9-60.  The 
result  of  these  authorities  is,  that  the  Crown's  patrimonial  right 
is  only  encumbered  with  this  condition,  that  the  navigation 
shall  be  kept  free.  All  the  soil  of  tbe  kingdom  belonged  ori- 
ginally to  the  Crown,  and  is  presumed  to  remain  so,  unless  it 
can  be  shewn  to  have  been  granted  away.  Thus  the  right  of 
fishing,  being  real  property,  and  capable  of  being  feudalised, 
was  found  legally  granted  to  a  subject  in  Grant  v.  Duke  of 
Gordon,  Mor.  12,820.  Tbe  question  of  the  Crown's  property 
In  the  seashore  was  raised  more  directly  in  Officers  of  State  v. 
Smith,  8  a  and  H.  711,  and  6  Bell's  App.  487,  per  Lord  Camp- 
bell The  same  rule  prevails  in  all  countries  which  have 
adopted  the  feudal  law.  In  England,  the  Crown's  property  in 
the  seashore  is  clear — Comyn's  Digest,  see  '  Navig.  B.'  and 
'  Prerog.D.  61,' — though  it  has  been  latterly  denied  in  Attorney 
(len.  v.  Corp.  of  London,  2  M'N.  and  Gordon,  247. 


Such  being  tbe  general  principle,  have  any  statutes  taken 
away  this  right  out  of  the  Crown,  and  granted  It  to  the  River 
Trustees  r  All  that  was  vested  in  the  Trustees  was  the  right  of 
deepening  the  channel  and  Improving  the  navigation ;  there 
is  no  phrase  or  word  implying  a  transfer  or  conveyance  of  the 
property  in  the  alveus.  Mere  general  words,  such  as  would 
bind  a  subject,  do  not  give  away  tbe  right  of  the  Crown  in 
such  cases,  as  was  settled  in  Magdalen  College  case,  8  Coke's 
R  126,  and  more  lately  in  Doe  d,  B.  e.  Archb.  of  York,  19  Law 
J.  Q.  B.  242.  Hence  the  right  to  tbe  minerals  beneath  the 
alveus  remains  still  in  the  Crown— Holllse.  Goldfinch,  1  B.  and 
Cr.  206.  Suppose  this  piece  of  alveus  had  been  cultivated, 
could  the  Trustees  have  re-entered  upon  it,  and  seised  it  for 
the  purposes  of  navigation  f 

(Lord  Chancellor. — Do  you  hold  that  a  piece  of  alveus  which  is 
bund  unnecessary  at  a  particular  time,  or  which,  from  a  sud- 
den isjeeadon  of  the  waters,  has  been  left  dry,  and  has  been 
cultivated,  but  which  afterwards  is  required  for  its  original 
purpose,  can  be  held  by  the  Crown,  as  against  the  interests  of 
navigation  11 

Yes ;  the  moment  a  piece  of  alveus  is  freed  from  the  super- 
incumbent water,  and  navigation  Is  no  longer  possible — which 
is  the  only  burden  on  the  property — It  vests  plena  jart  In  the 
Crown ;  and  whoever  takes  it  again  for  any  purpose,  must 

[Lord  Chancellor.— Have  yon  any  authority  for  that  f] 
It  results  of  necessity  from  the  nature  of  tbe  Crown  propeity. 
In  case  of  alluvial  accessions,  these  vest  in  the  riparian  pro- 
prietor as  soon  as  they  are  formed,  and  the  Trustees  could  not 
seise  npon  ground  thus  acquired.  In  the  same  way,  ground 
left  dry  by  a  revulsion  of  the  waters,  belongs*  at  once  and  im- 
mediately to  the  Crown.  The  ground  hare  in  dispute  mnst 
have  belonged  to  somebody.    The  operations  of  the  Trustees, 


REPORTS  OP  OASES  DECIDED 


[Until 


at  the  time  of  their  narrowing  the  channel,  Improved  the 
navigation.  This  ground  ru  therefore  detached  from  the 
purposes  of  navigation  by  competent  legal  authority,  and  at 
that  moment  It  accrued  to  the  Crown  as  absolute  property, 
released  from  lb  former  superincumbent  obligation.  The 
Judges  below  eaid  the  Crown  held  the  property  of  the  alveus 
subject  to  a  perpetual  trait ;  but  such  a  doctrine  would  lead 
to  a  serious  Inroad  on  the  Crown  property,  and  Is  an  wan-anted. 
[Lord  Chanetlior. — Is  there  any  authority  against  It  f  ] 
Halo  dt  Jurt  Mori*  treats  this  kind  of  property  as  absolute. 
The  confusion  arises  from  the  word  '  public'  The  Crown's 
guardianship  of  navigation  In  rivers  Is  no  doubt  a  constitu- 
tional obligation  for  the  good  of  the  public,  but  it  Is  not  an 
obligation  which  Court*  of  law  would  recognise  ss  any  dimi- 
nution of  the  property.  Besides,  where  is  the  right  of  pre- 
venting the  Crown  from  taking  any  part  of  the  alveus  not 
needed  for  navigation  T  So  long  as  no  obstruction,  amounting 
to  a  nuisance,  can  be  imputed  to  the  Crown,  no  such  check  is 
known  to  the  law.  A  good  test  of  property  is  the  power  of 
dealing  with  it  Now  8  and  9  Vict  c  99  authorized  a  lease  of 
the  Crown's  derelict  lands  to  be  granted  for  99  years:  Could 
the  lessee  be  dispossessed  at  any  moment  it  suited  the  Biver 
Trustees  to  say  they  wanted  back  the  ground  f  If  so,  is  the 
discretion  in  the  Trustees  unlimited,  ana  how  long  nan  it  be 
exercised  t  Suppose  that  this  ground  bad  been  alveus  in  800 
Instead  of  1800,  could  the  Trustees  still  claim  it  for  Its  original 
purpose  r  The  statutes  incorporating  the  Trustees,  delegated 
to  them  nothing  but  the  right  which  the  Crown  possessed  as 
guardian  of  navigation. 

[Lord  Ckmniior. — Is  there  any  provision  In  the  act  8  and  4 
vlct,  a  118,  to  enable  the  trustees  to  pay  the  Crown,  as  they 
would  any  other  proprietor  fj 

Ho;  §  124  Is  the  only  one  empowering  the  Trustees  to  deal 
with  the  Crown  at  alL 

SoUaiffr-Oenatal  Kitty,  and  B.  Andrew*  Q.  0.,  for 
respondent — 

The  case  Is  so  clear  on  the  Statnto  8  and  4  Vict,  that  it  will 
scarcely  be  necessary  to  enter  Into  the  abstract  question  of  the 
Crown's  right  to  the  alreus.  The  "position  of  the  parties  was 
such,  that  the  agreement,  as  disclosed  by  that  statute,  was  a 
compromise  by  which  the  respondent  was  to  relinquish  what- 
ever right  he  had,  and,  In  return,  was  to  receive  absolutely  a 
certain  sum,  vis.  haff  the  value.  At  the  time  of  this  bargain,  It 
was  undecided  whether  the  respondent,  as  the  adjoining  pro- 
prietor, was  not  entitled  to  the  whole  property  of  the  piece  of 
alveus,— the  case  of  Todd  v.  Clyde  Trustees,  2  Bob.  333,  then 
being  under  appeal  to  this  House.  Another  question  was, 
what  quantity  of  ground  was  to  be  deemed  alveus.  Nothing, 
therefore,  was  more  natural  than  for  the  Trustees  to  say,  "If 
yon  will  oonaent  to  take  Kyle's  map  as  decisive  of  the  quan- 
tity of  alveus,  and  to  take  hatf  the  ascertained  value  of  that 
;uantitj,  and  give  up  all  litigation,  we  shall  pay  yon  that  sum." 
t  was  a  most  reasonable  agreement  to  "split  the  difference  ;" 
and  it  was  Dot  material  at  all,  whether  the  respondent  was 
In  act  entitled  to  the  ground.  Be  was  to  convey  his  interest 
whatever  It  was,— the  very  uncertainty  of  the  nature  of  that 
interest  being  part  of  the  consideration.  What,  then,  would 
be  the  state  of  things,  if  the  Crown,  who  was  no  P*>rty  to  the 
bargain,  could  come  between  the  respondent  and  the  Trustees, 
and  take  the  benefit  of  their  bargain,  without  incurring  their 
obligations.  For  it  cannot  be  said  the  Crown  would  Us*  bound 
to  abide  by  Kyle's  map,  which  would  not  even  be  admissible 
evldenoe  in  any  trial  between  the  Crown  and  the  Trustees ; 
nor  would  the  arbitration  and  award  of  Lord  Bobertson  be 
any  longer  obligatory.  A  third  party,  as  the  respondent  would 
on  that  supposition  be,  could  never  bargain  away  the  rights 
of  the  Crown  In  this  manner.     Accordingly,  we  find  that  §§ 


right  to  the  ground  in  dispute  was  In  the  Crown,  still  the  re- 


other  consentient  land -own  en.  There  is  also  no  pnrrlan  I 
Any  pecuniary  compensation  to  be  paid  to  the  Crown,  eHS 
for  taking  or  using  the  ground,  nor  hi  there  any  macnimr/i 
ascertaining  the  amount  of  that  compensation.  Htnct,  \l\i 
be  held  to  give  this  £775  to  the  Crown,  it  will  be  not  ne 
a  saving  clause,  but  an  enabling  clause,  conferring  pw 
which  did  not  exist  before.  On  that  hypothesis,  toe  burn 
would  have  been  absurd ;  for  what  sane  person  dainb: 
title  to  ground — at  the  worst  only  doubtful — would  bsrgsii ; 
get  only  half  value  if  that  title  turned  out  good,  and  Mte 
at  all  if  It  turned  out  bad  f  Tho  question  as  to  th-  nr.i 
the  Crown  to  the  full  patrimonial  property  of  the  slnu.ii 
not  come  at  all  into  play  In  this  case.  That  right » difeeri 
expressed  by  all  the  leading  authorities;  but  this  pointed 
appears,  that  the  use  of  navigable  rivers  is  in  the  psWk  «tt 
out  any  grant  Even  allowing  that  the  Orown  naMstbriir*! 

{'art  privato  In  certain  cases,  as  we  do  not  deny  it  doe;  ai 
t  be  said,  that  if  the  drown  here  had  done  what  the  Trwn 
did,  the  former  could  have  claimed  pecuniary  cot^m 
tion  f  The  argument  must  go  the  length  of  shewing,  tbai  is 
Crown  had  such  a  property  in  the  sirens  as  to  be  aptHr' 


tlnuous.  Even  independently  of  8  and  4  Vict  c.  118,  tw; 
could  have  gone  on  and  restored  the  old  channel  M  Hi  ai? 
nal  state.  But  the  adjoining  proprietors  hsviag clsi»!< 
part,  they  thought  fit  to  purchase  off  these  claims  for  u  c- 
conditional  price,  which  therefore  must  be  paid. 

Anderson  in  reply — 
It  Is  said  that  §§  19  and  20  most  be  construed  by  thro*.1"! 


added  to  the  end  of  each.    Its  language  la  most  comprebr«" 

[Lord  ChimxUor — Ton  say  in  nut,  that  the  lnnd-owwiv't 

entered  Into  the  agreement  with  the  Trustees,  were  in  the  s» 

position  as  those  who  did  not  agree.] 

\  OS,  as  regards  the  Crown,  but  not  as  regards  the  Traw 

The  Crown's  right  attached  to  the  money,  when  tins  esc  b 

lien  of  the  land.    By  the  act,  the  Trustees  were  enpcwnis 

take  the  land,  and  thereby  were  bound  to  pay  for  it  !■ 

Crown's  only  remedy  was  against  the  mousy.    "  ""  "' 

raise  an  action  of  declarator,  and,  by  a  bill  of  m 

terdlct  the  Trustees  from  taking  the  land.    TbenciEnr- 

Crown  no  form  or  machinery  for  establishing  its  dsim  t>sr 

alveus,  but  It  gave  a  machinery  for  going  agsioat  the  « 

chase-money,  vu.  a  petition  to  the  Court  of  Bujsinn, 

[Lord  CAonwtfor— Suppose  Hamilton,  the  respondent,  bss  M 

named  by  mistake  in  the  act,  could  be  not  hart  rot  cms* 

satlon  notwithstanding  f ] 

No ;   It  was  only  in  his  capacity  of  land- owner  tint  he  W 

any  claim. 

[Lord  Brougham— Then  yon  read  It—"  The  compen***  " 

be  paid  to  Hamilton,  or  whoever  made  out  a  title  to  ' 

Yea.    This  case  resembles  that  of  an  heir 

the  estate,  and  taking  each  a  half,  which 

a  third  party  come  In  with  a  paramount  - —  - 

was  an  express  machinery  for  getting  rid  of  all  rkim* '  ■j* 

petition  to  the  Court  of  Session,  which  was  in  fret  s  u<J-r* 

poinding ;  and  the  Crown's  right  is  paramount 

Lord  CharuxHer.—Mj  Lords,  this  case  has  been  vr? M 
argued  at  the  bar,  and,  as  I  think,  it  admits  of  no  ss* 
am  unwilling  to  advise  your  Lordships  to  delay  ginM  ■ , 
ment  upon  It,  particularly  under  the  circumstance*  in  '  * 
the  respondent  has  been  brought  lo  the  bar  of  tail  Ho«*- 

My  Lords,  the  esse  Is  a  very  simple  one,  although  ti> • 
ment  upon  it  has  occupied  a  long  time.  It  lies  in  i  «J 
row  compass.  The  Trustees  under  the  sets  of  paw 
which  have  been  referred  to,  stand  for  certain  paiJBP  r 
place  ofthe  Crown.  Theyare  public  Trustees  for  uk;*"'' 
"       public  navigation.    'They  STB  not  S  codipsnyr.u1^ 


out  a  titlt  toil'"  j 
brand  devisee  A"1) 
h  is  welUwxifi.  t« 
iint  title.   Km  that 


benefits,  and  pursuing  for  Its  own  proflt : 
speculation ;  but  the  public  duty,  which  would  to  s  W>  ' 
tent  have  devolved  upon  the  Crown,  of  keeping  thn  m"V*j 
in  a  proper  state,  has  been  devolved  by  the  set  of  niAr** 
upon  a  set  of  Trustees. 


1852.] 


IS  THE  COURT  OF  BEHSI03T,  Ac. 


|dm«od  which  really  admit*  of  oo  dispute.  Nobody  bu 
litherto  ittempted  to  deny  that  the  soil  and  bed  of  a  river — we 
ire  speaking  now  of  navigable  rivers — aa  far  aa  the  tide  flows, 
wloogi  to  the  Crown.  But  thia  argument  assumes  a  very  diff- 
erent thape;  for,  by  the  act  of  parliament  in  question,  the 
'cry  first  portion  of  %  124  expressly  saves  to  tho  Crown  Ita 
ight  to  the  alveus,  or  the  bed  of  the  river.  The  ground  which, 
it  the  price  of  which,  ia  now  In  dispute,  originally  formed  a 
anion  of  the  bed  of  the  river.  The  Trustees,  In  the  execution 
i  their  power*,  narrowed  the  channel,  and  they  did  so,  u  I  an- 
k>r«t*nd  it,  by  raiting  certain  banka  or  obstructions — the  part* 
rhtch  intervened  between  them  and  the  adjoining  ground  became 
iltedup,  filled  with  rubbish,  stone  a,  sand,  and  mod — andatlaat 
liere  was  a  formation  of  something  like  solid  land,  connecting 
he  adjoining  land  with  the  water  and  the  river.  There  la  no 
iapute,  I  apprehend,  in  point  of  law,  that  that  portion  would 
till  belong  to  the  Crown.  I  am  not  now  speaking  of  any- 
king  which  was  the  result  of  gradual  accretion,  but  of  that 
'hich  formed  the  bed  of  the  river,  and  which  never  had  ceased 

When  the  Trustees  required,  In  the  further  prosecution  of 
heir  works  of  improvement,  in  order  to  enlarge  the  bed  of  the 
iver  to  its  former  dimensions,  that  very  ground  which  they 
ad  formerly  by  mistake  taken  from  the  bed  of  the  river,  when 
m  be  the  question  or  the  doubt  that  the  right  would  exist  ? 
Ie  Crown  never  could  have  Interposed  to  prevent  that  property, 
i  own  property,  the  bed  of  the  river,  being  restored  to  the  old 
oamiel.  Its  own  rights  would  be  restored.  There  would  be 
othingat  nil  disturbing  the  rights  of  the  Crown.  It  is  very  troe 
•e  collections  of  sand,  atones  and  earth,  and  the  vaiiout  matter* 
hich  had  accumulated  and  formed  a  solid  bank,  would  be  re- 
loved,  because  such  a  bank  was  an  obstruction ;  but  the  soil  of 
io  channel  remaining  jnst  as  it  did  before,  would  belong  to  the 
rown  in  its  own  right,  precisely  in  the  same  manner  as  it  did 

I  should  therefore  have  supposed,  that  the  Crown  never 
null)  have  asked,  and  never  could  have  been  entitled  to  ask,  for 
ny  compensation  from  the  Trustee*  for  taking  from  the  bank 
int  which  they  had  before  added,  or  permitted  to  be  added,  to 
le  bank,  and  restoring  it  to  the  original  channel  of  the  river, 
lereby  not  revesting  in  the  Crown, — for  the  right  of  the  Crown 
:ver  was  disturbed,— but  leaving  the  Crown  in  possession  of 
i«  right  to  the  soil,  just  a*  It  bad  always  enjoyed  it. 

That  would  at  once  account  for  the  shape  of  this  act  of 
irlismertt ;  for  the  Act,  proceeding  to  give  further  powers  to 
ie  Trustees  of  this  navigation,  never  once  refer*  to  the  right* 
'  the  Crown.  It  makes  no  provision  for  the  right*  of  the 
rown.  It  expressly  authorises  the  Trustees  to  take  the  bank*. 
be  very  object  of  the  act  of  parliament  was  to  enable  them  to 
ke  the  banks,  but  it  never  supposes  that  there  is  any  right  In 
e  Crown  which  it  could  exercise  adversely  to  the  Trustees ; 
id  therefore  no  clause  in  that  act  has  any  provision  In  it  for 

The  act  of  parliament,  potting  aside  §  124  for  a  moment,  I* 
st  what  one  would  have  expected  to  find  it.    There  happened 

be  two  classes  of  proprietors.  All  the  proprietor*  to  whose 
nd  the  banks  had  become  an  accretion,  had  used  those  banks, 
suppose  without  interruption.  Upon  that  ground,  they  had 
t  up  a  title  to  the  soil  itself.  They  divided  themselves  Into  two 
uses,  one  of  those  classes  being  represented  by  Mr.  Todd,  who 
ys,  "  I  choose  to  stand  upon  my  right — I  will  submit  to  no 
in  [promise,"  and  who  was  at  that  time  coming  to  this  House 
■on  the  question  of  right.    He  asserted  his  right  to  the  whole 

the  soil,  which  hail  been  added  in  the  way  I  have  pointed 
i  to  hi*  adjoining  property.  He  asserted  his  right  to  it 
aitist  the  Crown,  and  against  everybody  else.  Before  that 
retion  was  decided,  this  act  of  parliament  passed. 
There  was  also  another  class  of  proprietors,  among  whom  was 
?  respondent,  who  took  another  course,  and  they  said  this : — 
Cliere  is  a  question  raised  as  to  our  right, — if  you  give  us  half 
a  value  of  our  interest,  we  will  withdraw  from  the  contest" 
prosing  for  a  moment  the  ease  had  stood  simply  thus :— The 
iperty  ia  in  somebody;  It  is  either  in  the  Trustees,  who  have 
.'  right  to  revert  to  it,  and  to  re-acquire  that  which  they  have 
owed  to  be  annexed  to  the  adjoining  land, — or  it  is  in  the 
o  vn,  as  still  forming  pert  of  the  alveus,— or  it  is  In  the  owner* 
the  adjoining  land.  Then  see  what  would  be  the  consequence*. 
ie  Trustees,  if  they  had  the  right,  would  of  course  rely  upon 
?ir  own  right,  m*  far  as  they  thought  they  could.  As  regard* 
i  other  parties,  there  were  two  conflicting  claimants — I  will 


suppose  the  Crown  and  the  landlord*— each  claiming  the  whole 
right  of  property— the  Crown  claiming  the  whole  right,  and  the 
adjoining  proprietor  claiming  the  whole  right  The  Trustees, 
therefore,  having  the  right— being  under  the  necessity,  and 
having  the  power  to  take  the  very  land  in  question — whatever 
disputes  might  exist  with  respect  to  the  ownerthipof  that  land, 
having  the  duty  and  the  obligation  imposed  upon  tbem  to  use 
it  for  the  purpose  of  the  improvement  of  the  navigation, — 
what  I  desire  to  know  is  this.  What  is  there  to  prevent  the 
Trustee*,  who  are  to  take  this  land,  from  buying  off  either 
claimant  f  If  yon  desire  to  acquire  a  piece  of  land,  and  there 
are  two  claimants,  and  the  right  of  neither  is  settled,  what  I*  to 
prevent  your  fairly  buy iug  up  the  right  of  one  of  them,  making 
a  fair  compromise  with  him,  and  then  trying  to  deal  with  the 
other  f  Having  come  to  a  fair  compromise  with  one  of  them, 
yon  have,  In  short,  one  of  the  contesting  parties  out  of  the  Add. 
There  is  nothing  irrational  nor  improbable  in  that — nothing, 
aa  I  apprehend,  at  all  out  of  the  common  course  of  business. 

What  shape,  then,  does  this  act  of  parliament  take?  It 
recite*  the  two  classes,  and  it  contains  provisions  a*  diametrically 
opposite  to  each  other  a*  provisions  can  be.  It  contains  one 
class  of  provision*,  applying  to  those  landlords  who  have  agreed 
to  what  I  call  a  compromise ;  and  the  other  class  of  provisions 
applying  to  those  landowners  who  stood  upon  their  rights,  and 
had  declined  to  compromise.  As  regards  those  who  had  com- 
promised, not  only  is  the  language  perfectly  explicit,  but  what 
Is  more  than  the  language,  look  at  the  essence— look  at  the 
substance — look  at  the  meaning  of  this  act  of  parliament,  and 
see  whether  any  man  wno  reads  It,  can  doubt  what  the  troe 
construction  of  it  is.  It  says  that  a  certain  line  shall  be  the 
boundary  between  the  lands  and  the  alveus,  after  a  certain  time ; 
that  a  certain  map,  which  had  been  made  by  Mr.  Kyle  many 
year*  before,  shall  be  tbe  map  which  shall  decide  which  la  or  Is 
not  alveus.  Then  It  says,  as  regards  those  persons  on  the  part 
of  whom  that  transaction  i*  taking  place,  and  what  appears  to 
be  tbe  alveus  adjoining  their  lands,  that  without  having  recourse 
to  any  other  authority,  or  any  other  mode  of  ascertaining 
whether  It  la  alveus  or  not,  that  particular  map  (ball  bind  both 
parties  as  to  what  is  or  I*  not  alveus, — that  it  shall  be  valued, 
and  that  one-half  the  value  shall  be  paid  by  the  Trustees,  and 
accepted  by  Mr.  Hamilton  and  tbe  others  as  the  full  value  of 
their  rights.  How  can  there  beany  question  about  it?  Where 
is  the  ground  of  the  dispute?  Ton  shall  bind  yourself  to  admit 
the  alveus  to  be  just  as  it  appears  upon  that  plan  :  It  shall  ha 
valued ;  We  are  at  once  to  pay  yon  for  it — not  the  foil  valve, 
but  only  half:  Is  not  that  of  Itself  in  the  nature  of  a  compro- 
mise ?  And  what  follows  f  There  is  oo  clause  directing  that 
sum  of  money  to  be  paid  and  consigned,  and  appropriated  to 
abide  future  decision.  There  is  no  such  clause,  nor  anything 
approaching  to  it.  But  there  is  a  dense  which  gives,  as  against 
those  very  land-owners,  other  rights  to  the  Crown,  as  against 
their  general  property,  wanted  for  the  navigation,  which  would 
not  bind  other  parties.  There  were  incidents,  therefore,  in  this 
mode  of  dealing,  which  make  it  a  compromise,  which  prove  It 
to  be  a  compromise,  and  which  could  only  be  attained  by  a  com- 
promise. It  was  only  by  concession  that  the  parties  ever  could 
have  arrived  at  the  result  to  which  they  came. 

What  takes  place  as  to  the  other  class  of  proprietor*  ?  As 
to  the  others,  we  have  not  a  compromise-  The  act  of  parlia- 
ment says  expressly,  that  their  rights  shall  in  no  manner  be 
affected  or  injured  by  the  act  of  parliament.  Then,  what  is  to 
take  place  ?  There  Is  to  be  a  jury.  What  is  the  jury  to  do 
with  the  question  ?  Mr.  Kyle's  map  is  do  longer  to  be  binding. 
Why  ?  not  because  it  does  not  shew  the  alveus  correctly,  but 
because  there  was  no  compromise — no  agreement.  There  was 
therefore  to  be  a  map  made  for  the  purpose  of  ascertaining 
what  portion  of  that  ground  Is  alveus.  And  what  then  took 
place  f  Why,  there  was  to  be  a  division  of  tbe  parchase- 
money— that  portion  of  the  purchase- money  which  belonged  to 
tbe  adjoining  owner,  in  right  of  his  property  beyond  the  slveus, 
was  to  be  paid  to  him  without  dispute.  What  was  to  be  done 
with  the  other  portion?  That  wa*  not  to  be  paid  by  the 
Trustees,  and  accepted  by  those  parties,  but  It  wa*  to  be  paid 
in  the  way  of  deposit,  to  abide  the  decision,  for  those  who  should 
be  entitled  to  it  under  the  provisions  of  that  set  Therefore 
the  question  is  so  plain,  that  I  cannot  represent  it  to  your  Lord- 
ships a*  a  matter  which  is  open  to  tne  slightest  doubt.    It 


ships  a*  a  matter  which  is  open  t 
appears  to  me  one  of  the  plainest  c* 
It  admits  of  no  doubt  thsttliis  was  a 


1 1  ever  saw  in  tuy  life. 


that  compromise,  that  particular  portion  of 


promise,  and 
n*  the  value* 
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pr«ii; 


paid  to  Mr.  Hsmilton,  altogether  Irrespective  of  the  rights  of 
the  Grown,  u  well  m  of  the  Trustees,  as  the  mere  purchase  of 
hit  interest,  and  buying  him  off,  if  you  like  so  to  express  it, 
in  ordur  to  put  an  end  to  tlio  claims  of  parties  standing  In  hi* 
particular  position. 

The  Crown  is  desirous  to  bare  the  benefit  of  this  compro- 
mise,— but  was  there  ever  such  a  contention  ?  How  can  the 
Crown  stand  in  Mr.  Hamilton's  place  ?  You  may  say  that  Mr. 
Hamilton  hat  do  rigbt ;  but  if  Mr.  Hamilton  baa  a  right,  he  has 
accepted  for  that  right  half  the  purchase-money.  The  Crown, 
which  asserts  a  right  to  the  whole  of  the  purchase- money  or 
nothing,  comes  here  to  get  the  half.    The  Crowr 


the  Crown  to  come  here  to  assert  it*  right  against  that  imiiri- 
dual,  when  it  is  not  relinquishing  its  right  to  the  whole  f  Why 
did  not  the  Crown,  as  I  must  take  the  liberty  of  saying  it  should 
hare  done  upon  this  occasion,  pursue  the  Trustees,  and  try  its 
right,  in  a  question  of  to  much  importance,  to  the  whole  tolum  of 
this  river,  and  to  every  part  of  it  f  IHt  had  brought  the  Trustees 
here  properly,  as  it  should  have  done,  the  question  would  hare 
been  agitated,  and  would  bare  been  decided  as  a  solemn  point 
of  law.  That  would  hare  been  much  better  than  escaping  from 
the  real  question  of  right,  and  attempting  to  get  from  Mr. 
Hamilton  that  which  was  dearly  agreed  to  be  paid  to  him  for 
bit  particular  right  upon  the  relinquishment  of  the  property. 
It  it  said  at  the  bar,  that  the  rigbt  of  the  Crown  it  still  reserved 
to  the  other  half.  Are  we  to  hare  another  suit,  and  another 
hearing  in  this  House,  with  regard  to  another  £775,  the  Talue 
of  the  other  half  of  this  property  ?  I  hope  no  such  results  may 
follow. 

Lord  Brougham  —-Hie  prayer  of  the  petition  concludes  by 
reseniutt  to  the  Crown  all  its  rights. 

Lard  Chancellor.— The  absurd  consequence,  if  your  Lordthipa 
will  pardon  my  to  calling  it,  will  be  this,— at,  Indeed,  was  pot 
by  one  of  the  learned  Judges  very  properly  In  the  Court  below. 
Mr.  Hamilton,  and  those  other  parties,  insisting  very  properly 
upon  their  rights  or  their  rlewi  of  them,  though  they  were 
wrong  it)  point  of  law,  tlie  Trustees  were  advised  to  givo  way  to 
them ;  and  the  proposition  is  this — If  you  will  make  this  com- 
promise with  ns,  we  will  join  yon  in  it :  If  you  are  entitled,  yon 
■hall  hare  half;  and  if  yon  are  not  entitled,  yon  snail  have 
nothing.  It  it  the  drollest  compromise,  as  your  Lordships  will 
probably  think,  that  was  ever  made.  I  can  understand  a  con- 
tested rigbt  being  compromised,  as  this  was,  for  half  its  full 
amount ;  bat  I  cannot  understand  a  compromise  in  which,  if  I 
have  a  right,  I  am  only  to  have  half;  and  if  I  bare  not  a  right, 
I  am  to  hare  nothing.  I  do  not  call  that  a  compromise.  I 
call  that  a  relinquishment  of  half  my  property,  without  the 
•lightest  benefit  in  return. 

This  much  being  clear,  the  only  other  question  is  about  the 
reservation  of  the  rights  of  the  Crown  in  §  134.  That  U  an  ab- 
solute reservation  as  regards  the  soil.  The  right  of  the  toll  it 
reserved,  and  that  right  of  the  soil  would  belong  to  the  Crown 
when  this  contention  it  over,  precisely  at  it  did  before.  The 
soil  it  still  in  the  Crown,— the  right  of  navigation  It  still  in  the 
subject, — tbe  power  is  Mill  in  the  Trustees  to  carry  on  the  im- 
provement of  the  navigation, — and  all  parties  are  left  in  their 
original  position.  The  question  upon  this  clause  it  first  of  all 
upon  its  grammatical  construction,  and  next  upon  its  meaning 
as  regards  this  particular  money. 

Upon  the  grammatical  construction  of  the  clause,  it  it  cer- 
tainly difficult  to  read  it  in  tuch  a  way  as  perfectly  to  compre- 
hend it.  It  it  at  laboriously  and  ingeniously  contrived  to 
puixle  the  reader,  at  any  clause  which  I  hare  seen  for  some 
time.  It  might  refer,  I  admit,  to  the  subject  in  contention,  but 
it  would  naturally  and  properly  refer  to  those  clauses  which  are 
altogether  distinct,  tndin  which  the  money  it  stopped  in  medio,— 
in  which  it  is  placed  in  safe  bands  in  order  to  abide  the  result 
of  the  contest.  But  even  if  it  extended  to  the  other  alterna- 
tive, it  gives  no  right,— it  saves  the  title,  but  it  confers  do  right. 
There  cannot  be  a  greater  mistake  in  law  than  to  intuit  that 
the  reaervation  of  the  rights  of  the  Crown  confers  a  right  upon 
Ibe  Crown.  This  clause,  indeed,  did  confer  a  right  upon  the 
Crown,  but  It  was  a  rigbt  only  at  regards  Its  procedure,  and 
not  a  rigbt  at  regards  property  or  Interest.  The  rights  of  the 
Crown  remain  just  at  they  were;  and  unless  the  Crown  can 
maintain  its  right  irrespective  of  that  clause,  except  so  far  as 
it  may  be  supposed  to  have  tared  its  right,  I  submit  it  must 
be  perfectly  dear  that  no  tier  right  is  vetted  In  the  Crowu  by 


force  of  tbst  clause.     In  my  apprehension,  tuiscUaasfcaiii 
in  any  manner  give  lo  the  Crown  tits  right  contended  fin. 

I  ought  to  apologise  to  your  Lordships  ibr  baring  nuf,: 
to  much  time  upon  to  very  plain  a  case.  1  very  mots  v.» 
that  the  forms  of  this  House  do  not  permit  your  Lwdshijj  ■. 
give  the  ousts  to  the  defendant  of  having  been  bnrarhi  u  it 
Court  below,  and  to  your  Lordships'  har,  upon  this  poins . ':-: 
I  shall  recommend  to  your  Lordships  that  the  isbrircui  s 
the  Court  below  be  affirmed. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  bjk* 
and  learned  friend,  that  the  judgment  below  It  right,  ted  m 
it  ought  to  be  affirmed.  We  generally  speak  of  the  triu' j 
navigable  river  at  being  In  the  Crown,  not  oulj  ir,  Sdulol 
but  in  England.  We  nave  it  laid  down  by  Mr.  JmuxIum. 
In  The  King  t>.  Smith  (a  Douglas  441),  that  genmllj  ■«<■"¥ 
and  unless  in  peculiar  circumstances,  the  soil  of  t  snip* 
river  it  prima  fadt  in  the  Crowu.  Thlt  case  does  not  m>' 
that  we  should  dispose  of  that  question  either  *>y,tnitili>tt 
at  it  hat  been  urged,  that  we  should  state  oar  opinion  upc. 

My  Lords,  thit  it  a  case  of  compromise.  It  is  not  tote 
case  of  compromise  or  of  contract  between  the  pUtiatAfsV 
compromise  or  contract  is  set  forth  in  the  prorinoni  of  i  >» 
act  of  parliament.  The  compromise,  as  thopresmWtio'jB.K 
and  19th  sections  of  the  act  sett  forth,  was  lot  tat  pira* : 
preventing  disputes.  For  that  purpose,  before  the  ox  *  * 
Todd  had  been  decided,  and  while  the  case  wu  rendu*  tb* 
parties  sgreed  to  take  one-half  of  what  they  might  tunica 
held  entitled  to  in  the  aliens  of  the  river,  or  Id  tbe  toil'" 
the  river  bad  covered  upon  a  certain  plan.  Upon  tbenluH 
they  agreed  to  take  one-half;  and  it  was  agreed  on  ita  »* 
hand,  that  that  half  was  to  be  taken  and  accept*!  b>  «">  ■■ 
lieu  of  all  their  rights. 

But  nan  it  be  said,  because  Mr.  Hamilton  mi  |*bj  »i» 
compromise,  and  hat  a  right  to  the  money  io  rinse  i  * 
compromise,  therefore  the  Crown  has  a  ngbt  h>«b»» 
the  place  of  Mr.  Hamilton,  to  be  substituted  for  his,** 
Claim  it  f  I  see  nothing  in  this  act  of  parliament  vbk*  f ■ 
that  right  to  the  Crown ;  and  I  do  not  undemsod  ta>  i  • 
possible  to  contend  that  the  Crown  can  to  come  in,  ■!=* 
than  I  think  It  could  have  been  contended  for  wpp*  ■* 
compromise  had  turned,  not  upon  giving  ona-balf  of  lb- J1* 
required  to  be  taken  by  tbe  Trustees  for  improving  1st  ui» 
tion  of  the  river,  bat  a  certain  mm  might  have  lata  (M 
these  parties  without  any  reference  to  tbe  land  at  lil-iia^ 
any  reference  to.  the  number  of  acres  or  the  number  of  F& 
taken  for  the  improvement  of  the  river.  If  a  certain  ns* 
been  agreed  to  be  given,  in  consideration  of  which  tbtj  •*  - 
abandon  all  possible  claims  against  the  Trustees,  cooid  i;w" 
been  said  that  the  Crown  would  have  had  the  right  »<«*- 
and  say — "If  we,  tbe  Crowu,  had  been  a  party  to  tin  P™*1 
ing,  we  should  have  required  that  a  turn  of  moner  tbcaM  ut 
been  given  tout,  in  lien  of  any  claim  which  we  might  ton 
np  to  any  part  of  the  land  now  covered  by  tbe  met, ,JJ 
might  have  been  laid  by  for  the  purpose  of  injirara*  -' 
navigation  7"  Idonot  think,  in  that  case,  therevouult*1'*'; 
a  pretence  for  the  Crown  claiming  to  be  so  entitled-  I U 
there  it  no  more  pretence  for  that  claim  now.  Mjl/rk'1 
impossible  to  get  over  the  words  of  §  20— "  ooe-hsif  it*  P" 
value,  after  such  reduction,  shall  be  paid  by  the  usi  Tn"* 
and  shall  be  accepted  by  the  said  owners  of  the  td>os!  <" 
at  the  full  price  of  the  ground  or  toll  an  required." 

With  respect  to  the  saving  clause,  1  en  tirdy  agree  <■  \- 
my  noble  and  learned  friend  has  said,  that  you  curt  «■' 
this  saving  clause  construe  any  right  to  be  given  to  to  *■"■ 
The  right,  which  tbe  Crown  bad  indeperjdeotly  of  iiwf* 
rlously  to  it,  it  saved,  and  nothing  more,  Tbe  Crevn b » ■■ 
hire  its  right  lessened  nor  diminished;  but  uoibuuj '^ ; 
is  given  to  tbe  Crown  by  the  saving  clause,  etwpt  *•*' 
ascertaining  its  rights  by  petition  to  the  Court  of  Sew*  * 
generally  speaking,  you  cannot  raise  out  of  a  proviso  in  •  *i- 
nor  out  of  an  exception  in  a  statute,  any  affirnutire  «■"'"'■ 
to  you  cannot,  generally  speaking,  raise  oat  of  a  o' 
any  affirmative  or  positive  right  whatever. 

I  am  therefore  of  opinion,  that  the  Court  bslov 
decidtd  this  esse.    1  agree,  generally  speaking,  in  tb 
upon  which  their  Lordships  have  proceeded    ft'*.    t. 
remarks  might  hare  arisen  upon  one  or  two  of  thes**'*^ 
in  one  of  the  learned  Judge*'  reasons,  with  which  I  *  ■** 
agree  ;  but,  generally  speaking,  those  reasons  *tt*" 
be  perfectly  satisfactory. 
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I  nm  exceedingly  tarty  that,  according  to  the  Inflexible  rule 
in  these  cues,  we  cannot  here  give  coats  as  against  the  Crown ; 
bat  the  hardship  is  not  inconsiderable,  of  the  party  having  been 
obliged  to  come  here  by  thla  appeal,  and  thereby  to  expend 
pretty  nearly  t  he  whole  of  tin  money  to  which,  as  the  fruit  of 
out  judgment,  he  would  be  entitled. 

Interlocutor  affirmed. 

First  Division.— Pemberton.  Crawley  and  Gardiner,  Appel- 
knits'  Solicitors.-  -G.  &  T.  W.  Webster,  Respondents'  Solicitors.— 

(G.D.F.J 

22d  March  1852. 
House  or  Lobes. 

No.  203. — The  Trustees  of  the  Harbour  of  Dundee, 
Appellant*,  v.  William  Stark  Douoall,  Respondent. 

Free  Port  and  Ha  rbour-Hegal  In-Negative  Prcscription-S  latnto- 
Clense — Construction — The  Dundee  Harbour  Trustees  acquired 
by  recent  statutes,  front  the  toon  of  Dundee,  their  right  of  fret  port, 
uniiituied by  ancient  charter/,  vhkh  let  out  the  limit*  at  including 
weetal  miles  on  each  tide  of  a  aide  estuary,  but  the  ttatutit  spoke 
oris  tf  "the  harbour  of  Dundee  and  the  prcanett  thereof"  not 
tinting  tl*  precise  limit:  The  trutteet  raited  an  action  of  decla- 
rator, concluding  to  have  the  sole  and  exctutive  right  of  laying 
duet  at  Ferry-port-on-Craig,  a  harbour  on  the  opposite  tide  of  tit 
firth,  which  belonged  to  the  defender  Dougall,  and  van  vrithin  the 
tmiti  of  the  old  chartere.  Dougall  shewed  no  grant  of  'free  port,' 
but  of  '.portai'  only,  but  alleged  and  proved,  that  neuelt  had  from 
tine  imwjuarial  loaded  and  unloaded  at  Ferry-portJtu-Craig, 
vithout  paying  duet  to  the  Dundee  Barbour  Trustees — Held, 
(affirming  the  judgment  of  the  Court  of  Session),  that  tint 
vu  a  good  defence  to  the  action. 

Public  Bodies — Negative  Prescription — Public  trutteee  appointed 
by  statute  to  discharge  public  duties,  may  have  their  rights  cut  off 
by  the  negative  pra&iptionjstntting  on  a  prima  facie  title,  though 
no  positive  prescription  is  proved. 

Process-Expenses-//  the  result  of  an  appeal  it  only  such  a  variation 
til  tie  interlocutor  appealed  against,  as  might  hoot  been  obtained  by 
application  to  the  Court  Wow,  the  appellant  must  pay  costs. 

See  supra,  vol.  xx.  p.  542 ;  and  vol.  xxi.  pp.  35, 551. 

The  Trustees  of  Dundee  Harbour  appealed  against  the 
interlocutors  of  26th  Ma;  1847,  5th  July  1848,  and 
20th  July  1849,  and  maintained  in  their  case,  that  they 
ought  to  be  reversed  for  the  following  reasons: — 

1.  Because  the  statute  6  and  7  Vict,  a  S3,  empowered  the 
appellants  to  levy  the  dues  contained  in  the  schedule  appen- 
ded to  the  act,  within  the  port  and  harbour  of  Dundee  or  the 
precincts  thereof,  and  Ferry-port-on-Craig  Is  within  these  pre* 
ciocta— 6  and  7  Vict,  c  88,  §S  56,  58 ;  Lord  Medwyn's  obs.  in 
Campbelton  case,  7  D.  B.  and  M.  223 ;  Hale  de  Portions  Ma- 
iB,c2;  Statute  1000,  c.  3 3,  Thomson's  Acta;  Moncriefls  v. 
Navigation  Commissioners  of  Perth,  Feb.  15, 1834,  noticed  in  12 
Sh.  p  469.  2.  Because  the  omission  to  levy  dues  at  one  particu- 
lar portion  of  the  precincts  of  a  harbour,  to  which  vessels  may 
have  from  time  to  time  resorted  during  forty  years,  is  not  a 
god  legal  ground  on  which  the  right  of  grantees  to  the  har- 
bour should  be  held  to  have  been  lost. — Magistrates  of  Camp- 
belton  s.  Oalbreath,  Feb.  21,1845;  7  D.  482  ;  Brak.  2.  6.18; 
8-  7. 8.  3.  Becauee  the  respondent  has  not  only  not  established 
any  right  to  a  free  port  at  Ferry-  port-on  -Craig,  but  does  not 
exhibit  any  titlo  to  which  possession  of  the  privileges  of  a  free 
portcouid  be  attributed.— Hale  dcPortibua  Maris,  p.  2,0.  5,6; 
Girdwood  ».  Campbell,  7  July  1829,  7  B.  and  D.  840 ;  Magis. 
■rates  of  CamphelionD.  Oalbreath,  7  Bell  and  Hurray,  220.  4. 
Because  the  Court  of  Session,  without  a  proof  of  good  title  In 
Ise  respondent,  have  virtually  erected  Perry -port-on -Craig  into 
a  free  port,  with  all  the  privilege*  attaching  to  it,  within  the 
Units  of  the  appellants'  grant;  and  because  the  appellants,  who 
have  a  good  legal  title  end  interest  to  object  to  the  exercise 
of  6ouh  rights  on  the  part  of  the  respondent,  have  been  ex- 
oittdesl  (rem  such  objection. 

Tfce  respondent  supported  the  interlocutors  on  the  fol- 
lowing grounds: — 

1-  Because  the  appellants  or  their  predecessors  never  had 

a  right  of  harbour  which  they  could  enforce  at  Ferry -port-on  - 

H"*™ig>    2.  Because,  by  the  verdict  which  the  appellants  have 
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blished  that,  during  the  years  of  prescription,  and  for  time  im- 
memorial, the  harbour  of  Ferry -port -on -Craig  has  possessed  an 
immunity  from  any  claims  which  the  appellants  or  tlielr  pre. 
decessors  might  have  pretended  against  it  8.  Becauw  the 
appellants,  having  failed  in  establishing  any  right  in  the  har- 
bour at  Ferry-port-on-Craig,  have  no  title  or  interest  to  chal- 
lenge the  rights  of  the  respondent  therein,  or  in  any  way  in- 
terfere with  his  exercise  of  those  rights. 

Sol.  den.  Kelly,  Bethel  Q.  C.  (and  Andereon  Q.  C.)  for 
appellants — 

We  found  on  various  charters,  as  well  as  acts  of  parliament, 
which  clearly  set  out  the  limits  of  onr  harbour,  and  shew  that 
Ferry -port-on-Craijr  was  included.  The  defence  raises  the  ques- 
tion, what  must  be  the  effect  of  the  prescription  admitted  In 
the  first  Issue.  We  say  our  charters  and  statutes  are  so  clear, 
that  their  provisions  cannot  be  set  aside  and  nullified  by  any 
admission  of  a  mere  negative  prescription,  which  cannot  esta- 
blish a  right,  but,  at  most,  can  only  be  evidence  of  dereliction. 
There  was  not  sufficient  evidence  of  dereliction,  for  the  fact  of 
onr  not  levying  dues  at  Ferry- port -on- Craig  Is  consistent  with 
the  supposition,  that  these  were  not  worth  levying.  But  we  go 
on  the  broad  principle,  that  the  mere  omission  of  a  public  body 
(which  we  are — Craig  1. 15.  15)  to  levy  dues  at  a  particular 

Saint,  within  the  limits  over  which  our  grant  extends,  cannot 
estroy  our  right  to  levy  at  that  point  Our  case  is  not  like 
that  of  a  private  Individual,  entitled  to  a  debt  by  bond,  where) 
his  default  In  suing  within  a  certain  period  may  operate  to 
cut  off,  and  effectually  destroy,  his  title  to  recover.  Trustees 
appointed  by  act  of  parliament  to  exact  dues  on  vessels  com- 
ing within  a  certain  area,  have  no  power  to  release  t«  the 
owners  such  dues  ;  if  they  cannot  release,  they  cannot  aban- 
don ;  and  if  they  can  neither  release  nor  abandon,  it  seems  to 
follow,  they  can  do  no  act  which  could  have  this  legal  effect — 
Ersk.  Prin.  1. 2. 8,  Their  negligence,  ignorance,  or  mistake, 
cannot  relieve  them  of  a  duty  cast  on  them  by  statnte,  and  In 
the  discharge  of  which  their  whole  interest  consists.  An  act 
of  parliament  cannot  be  repealed  by  the  default  of  those  whom 
It  entrusts  with  the  discharge  of  a  public  duty.  Here  neglect 
to  levy  dues  at  a  particular  spot  within  the  limits,  was  held 
not  to  takeaway  the  right  In  Magistrates  of  Edinburgh  v.  Scott, 
14  S.  D.  922,  where  the  grant  was  in  the  same  terms  as  here. 
So  Id  Magistrates  of  Campbolton  v.  Ualbreatli,  7  D.  B.  M.  482. 
In  no  case  has  it  been  held,  where  a  body,  charged  with  a 
public  right,  and  having  no  benefit  or  interest  save  in  the  exer- 
cise of  that  right,  falls  to  perform  their  duty  at  a  given  spot 
within  the  limits  assigned  to  them,  that  their  non-performance 
amounts  to  an  abandonment  A  gmnt  of  free  port  ia  unum 
quid,  and  is  sufficiently  kept  alive  by  being  exercised  at  the 
most  convenient  spot — which  in  this  case  was  at  Dundee;  and 
the  grantee  is  not  hound  to  erect  a  harbour  along  the  whole 
line  of  his  coast  The  mere  admission,  therefore,  of  the  first 
issue,  could  not  derogate  from  our  Crown  grant  It  was  incom- 
petent in  the  respondent  to  set  up  a  mere  negative  usage,  and 
say  it  interpreted  onr  title, — which  was  not  of  the  kind  to  be 
so  explained,  there  being  no  ambiguity  in  it  When  a  title  ia 
sufficiently  broad  to  admit  of  being  interpreted  by  usage,  it 
must  be  a  positive,  and  not  a  negative  usage.  Here  a  nega- 
tlve  nsage  has  been  found  to  entitle  the  respondent  to  claim  a 
right  of  free  port,  which  la* jut  regale,  contrary  to  the  well  known 
rule,  that  negative  prescription  does  not  run  against  the  Crown. 
What  the  Court  below  should  have  held  in  order  to  ground 
their  interlocutor,  was  this,  that  sot  only  had  vessels  gone  to 
Ferry  -port-on -Craig  and  not  paid  dues  to  us,  but  that  these 
had  been  paid  to  the  respondent  The  Court  assumed  there 
waa  no  tertium  quid  between  our  having  the  right  to  levy  dues 
there,  and  the  respondent  having  that  right  .A  mere  non- 
user  on  our  part  could  not  found  a  rival  and  competing  tiile 
In  the  respondent,  which  could  only  be  set  up  by  proof  of  abso- 
lute enjoyment  on  his  part  This  was  not  done, for  the  Court 
held  the  second  issne  was  unnecessary,  when  the  first  was  ad. 
milted  In  the  affirmative.  Yet  the  effect  is,  to  [live  the  respon- 
dent a  title.  Now,  our  title  Is  a  Crown  grant  of  free  ]>ort  by  n 
charter  of  James  VI.  1601,  and  such  grants  are  always  in  cer- 
tain terms,  giving  not  merely  the  [wrt,  but  also  the'  right  of 
levying  dues  within  certain  defined  precincts,  as  was  seen  in 
Scott's  and  the  Campbelton  case.  But  the  respondent's  title  la 
nothing  but  a  right  of  property  in  the  creek  or  binding  place; 
VOL.  XXIV.— No.  XXV.     .        O 
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onght  to  have  bad  wax  possession  on  a  title  at  least  apparently 
good.— Bell's  Priii.  §  606.  His  title  was  not  only  not  a  ejimt 
of  free  port,  but  it  was  not  even  a  grant  from  the  Crown,  being 
onlj  from  a  Crown-vassal,  and  was  no  title  at  all. 
{(jordChanctUor. — The  re  was  some  proof  that  the  respondent  had 
a  claim — thus,  that  he  had  pnt  up  to  auction  tbe  dues  of  hla 
harbour,  which  may  go  to  presume  a  grant  from  the  Crown. 
It  may  have  been  an  imperfect  title,  but  still  there  was  some 
proof  of  one] 

A  right  to  levy  tolls  must  be  given  fn  express  terms,  for  It  is 
in  the  nature  of  a  tax  on  the  public. — Comyn's  Digest,  'Navi«. 
E.'  Hence  a  grant  of  'partuj  in  English  conveyancing  would 
not  give  the;'™  rtgate. — Hale  it  Pari.  Marit.  Tbe  same  is  law 
in  Scotland.— Craig,  1.  15.  15.  Besides,  there  cannot  be  two 
inconsistent  grants  of  free  port  If  there  is  a  clear  grant  by 
the  Crown  covering  a  certain  area  well  defined,  and  a  subse- 
quent lesser  and  ambiguous  grant,  no  length  of  possession 
under  tbe  latter  can  avail  to  defeat  the  former,  in  which  there 
is  nothing  left  fur  tisagc  to  explain.  Thus  the  Jinkabout  case, 
7  D.  4SG,  differs  from  the  present,  foi  there  tbe  grant  woaof  dues 
'  used  and  wont,'  and  here  it  was  competent  to  admit  use  and 
custom  to  explain  the  meaning  of  tbesa  words.  We  say,  there- 
fore, our  grant  was  too  clear  to  need  either  kind  of  prescription 
to  explain  it — that  a  negative  proscription  only  was  proved — 
but  that,  inasmnch  as  the  respondent  had  no  title,  It  ought  to 
have  been  a  positive  prescription  he  should  have  proved.  As 
to  the  I'.aiutei :  Keeping  in  view  the  title  we  have  by  charter, 
our  statutes  tend  to  confirm  in  us  tbe  sole  and  exclusive  right 
contended  for.  The  terms  used  there  are  always  '  the  port  of 
Dundee  and  the  precincts  thereof,'  which  can  only  mean  the 
precincts  so  clearly  denned  in  the  charter.  All  the  provisions 
and  allusions  point  to  Ferry-port-on -Craig  as  being  within 
these  precincts.  Thus,  in  schedule  D.  to  our  act  of  1848,  all 
goods  coming  from  Ferry- port -on -Craig  in  the  regular  licenced 
pilot  boats  are  to  be  exempt  from  shore-dues,  implying  that 
otherwise  they  would  not  be  exempt.  If  this  were  not  so,  the 
port  of  Dundee  might  be  ruined  by  vessels  going  in  to  Ferry- 
port- on -Craig,  and  unloading  their  cargo  into  the  ferry  boats, 
and  thus  evading  dues  at  Dundee.  Asto  Hi*  interlocutor: — Sup- 
posing even  that  ttie  negative  prescription  here  had  been  ad- 
missible, the  interlocutor  went  too  far.  Tho  effect  of  it  is,  to 
erect  Ferry- port-on  -Craig  into  a  free  port,  with  all  the  privi- 
leges pertaining  thereto,  and  thus  to  do  what  required  an 
express  grant  from  the  Crown.  The  Court,  in  granting  the 
second  iieue,  must  have  held  that  the  respondent  had  the 
burden  thrown  on  bim  of  proving  a  positive  title  in  himself, 
and  yet,  after  the  first  Issua  was  affirmed,  that  second  issue 
was  held  to  be  unnecessary.  In  Gordon  «.  Grant,  {nipra,  vol. 
xxii.  p.  180),  the  Lord  Justice-Clerk  seemed  to  consider  that 
this  case  had  been  pushed  too  far. 

Bolt  Q.C.,  Moncreiff,  (and  Donaldson),  for  respouclent — 
We  do  not  dispute  that  Ferry -port- on-Craig  is  within  the  limits 
of  the  appellants'  old  charters,  but  we  deny  it  is  within  'the 
precincts,'  as  that  term  is  used  in  their  acts  of  parliament. 
It  is  said  our  title  was  not  such  as  could  be  explained  by 
usage,  and  if  it  could,  that  the  usage  proved  is  not  sufficient. 
The  first  issue  being  affirmed,  the  usage  there  found  was  not  a 
mere  non-user,  but  a  user  contradictory,  and  in  defiance  of  Ibis 
appellants'  right.  It  was  not  the  less  contradictory,  that  poy- 
raeut  of  dues  was  not  proved  to  have  been  made  to  us.  Whe- 
ther the  dues  were  paid  to  us  or  to  a  stranger,  was  quite  tho 
same,  so  long  as  they  were  not  paid  to  the  appellants.  No 
title  was  required  In  us  to  support  this  usage.  The  rule  is, 
thrat  positive  prescription  in  general  requires  a  title  or  grant,  to 
which  it  is  to  be  referred— though  there  are  exceptions,  as  when 
a  right  of  way  Is  claimed  over  an  individual's  lands.     But  as 

,.  _  . . ..,*»., ...,..-._   _  _  jjj]e  wjjs,tever  js  required,  except 

lol  rights  are  to  be  extinguished. — 
8,  though  loosely  expressed,  does 
rason  why  feu-duties  cannot  be 
unot  be  separate  from  the  land, 
.—Glengarry  v.  Duke  of  Gordon, 

of  feudal  subjects,  you  say  DOga- 
l,  because  feu.duties are  the  fruits 
iti  ve  prescription  alone  can  hare 


effect : — May  it  not  be  argued  here,  that  these  put  daawt 
the  fruits  of  Dundee  harbour,  and  that  a  ne£tuit  ftunat 
only  is  useless  T] 

The  rule  is  founded  on  subtle  grounds  of  feudal  law;  ici  lk^ 
in  one  sense  the  duos  here  may  be  looked  on  u  the  pis&itf 
the  appellants'  harbour,  yet  there  is  no  right  Testid  ii  [* 
appellants  as  superiors — there  is  no  feudal  relation  ttua 
us.  The  right,  therefore,  could  be  lost  by  dereliction,  a  ;t* 
scriptive  immunity,  which  was  proved  by  (he  BOiaaii 
fortyyears.  Moreover,  when  a  title  is  neeessarj  etthi-v".:  k 
positive  or  negative  prescription,  it  does  not  require  to  l*s> 
earlier  title  of  the  two,  nor  is  it  necessary  thai  tbr  air  ■ 
clear,  and  free  from  all  ambiguity.  It  is  enough  ii  it  <n* 
fade  import  tbeclairn  made  underthe  usage.  Truiiialm&tfc 
tng  is  claimed  under  a  clause  cum  piscalionibvi .— Erst  1 1 £ 
Duke  of  Queensberry,  Mor.  14,251 ;  Duke  of  Bolhuktili 
8.D.  9M.  So  a  grant  of  small  customs  to  a  burgh  knew* 
by  the  possession.— Fleshers  of  Canongate,  i  S.  I>. ; ,!  l< 
e.  Magistrates  of  Burntisland,  Mor.  1991  ;  Tod  r.  Miekm- 
of  St.  Andrews,  Mor.  1997 ;  Cowan  v.  Magistrate  at  Eunkr.-. 

6  Sh.  128  ;  Hill  e.  Magistrates  of  Edinburgh,  8  Sh.  418 ;  ni- 
trates of  Dunbar  v.  Kelly,  8  Sh.  128.  The  strongM  ias,, 
tion  of  the  effect  of  possession,  is,  Magistrates  of  Witf* 
M'Clymont,  12  Sh.  289.  So  the  property  of  the  R»4r. 
though  not  Implied  in  a  grant  of  barony,  may  he  aeqirirl ' 
possession.  These  cases  shew,  that  tbe  doctrine  of  rmw: 
is  applicable  to  oil  grants  of  this  kind,  whether  m  to  uW; 
of  levy,  or  the  limits  within  which,  and  the  parties  on  ilon,: 
levy  is  to  lie  made.  Now,  the  question  is  not,  whetatftsfc 
is  such  as  to  enable  us  to  recover  tolls  in  our  own  rifii «; 
whether  we  can  resist  the  appellants.  Tbe  subtUwt  d '. 
action  was  to  assert  a  tight  which  had  never  been  nil*, 
before.  They  admit  Ferrv-port-on -Craig  is  om  prinK-;' 
perty,  yet  they  insisted  on  coming  into  our  ground  u  '.■-•■ 
dues.  Their  grant  was  one  which  was  to  be  measured  !;;>.- 
session ;  and  as  the  latter  was  confined  to  Dundee,  iinujii* 
been  good  for  Dundee ;  but  the  possession  could  no  Is^M 
good  for  the  whole  limits,  the  moment  an  autagouuti  t« 
existed  at  Ferry-port -on -Craig,  and  their  right  was  HtnfB>< 
then  and  there.  Though  we  do  not  require  a  UkiTrtatu' 
one.  Our  predecessors,  from  holding  first  of  the  AtoU--.  ■ 
of  Bt.  Andrews,  came  to  hold  directly  of  tbe  Crown,  ij; 
titles  all  contain  a  grant  of  "  parltm  sex  pertm,"  sad  lit 
privilege  of  ferry — the  boundarii*  mentioned  implying  it  a. 
tenca  of  a  barbourof  the  town,  aud  there  is  a  separate  ff*t 
for  the  harbour.  There  are  no  voea  rioiMte  tnuesvref*:' 
land  for  a  grant  of  "free  port."  If  a.  Crown-charter  of  6«  >  '• 
cannot  be  presumed  in  our  favour,  it  Is  nuvertbelcti  ckai.t ' 
rights  of  subjects  inter  regalia  can  be  held  of  a  subjeoWifrr 
Eras.  8.  7.  8  ;  Duke  of  Queensberry,  Mor.  14,261 ;  St  Mcsfci 

7  D.  B.  M.  582.  Our  title  is  therefore  sufficient. 
[Lord  Chancellor. — You  mean,  there  is  sufficient  eolotriuftri 
It  was  said,  public  trmtees  conld  not  release  or  abandec  * 
right  of  levying  this  kind  of  dues.  But  tbe  appellants  as  ■'• 
public  trustees  in  that  sense,  else  they  would  be  bound  UH 
our  bat  hour  in  repair,  which  they  have  not  done— IneiH'1 
levy  dues,  and  the  duty  of  keeping  the  harbour  in  repair,  W  •- 
counterparts. — Craig,  1. 15. 16  ;  ISankt  1.  3.  4 ;  Erik.  i  '■  '■■ 
Bells  Frin.  §  654 ;  Christie  v.  Landole,  6  S.  D.  817.  Brt=« 
assuming  tbey  are  public  trustees,  tlmo  will  run  again*!  I  * 
Thus  tolls  in  burghs,  wuich  are  rights  of  regaht;.  ^'  •;'■ 
cut  idT  by  negative  prescription. — Rowland  *.  Craigieiu.I 
10,724  i  Mag.  of  Hamilton  t>.  D.  of  Hamilton,  Mot.  10,78  J 
applies  to  every  conceivable  right — 1  Mora's  Stair, 'ft* 
p.  285  ;  and  it  makes  no  difference  that  such  right  Grift*' 
came  from  the  Crown,  for  if  so,  time  could  run  again**  n-^.' 
all  Ix'ing,  more  or  less  directly,  grantee*  of  the  Crovs.  E* 
(8.  7.  32)  says,  both  prescriptions  run  against  corporate  1"  ' 
See  also  Feuars  of  Kelso  v.  D.  of  Boxburgh,  Mor.  10.TS7 :  (-' 
v.  Storie,  Mor.  10,738  ;  Tarsappie  o.  Kttendreich,  Mor .li" 
Gninam  t>.  Douglas,  Mor.  10,746 ;  Jinkabout  case,  1  a  B  w 
There  was  no  inconsistency  between  this  and  Scott's sndCaa; 
belton  cases;  for  in  both  these  no  allegation  bad  beer.  -^ 
that  ships  had  come  and  landed  goods  at  the  dutpawi  s£ 
and  had  not  paid  dues— which  would  have  maaesDtiK* 
rcneo.  As  to  the  actt  .—The  whole  scope  of  these  ■  f  ** 
that  the  •  port  and  precincts'  meant  only  tbe  local  atr* 
of  Dundee.  The  penalties-  are  to  be  enforced  in  the  cw^' 
Forfar,  not  of  Fife.    The  preamble  limits  JtnH  to  tht  t»" 
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county,  while  11  Geo.  IV.  c  119,  S§  29, 85  and  87,  point  this  ortt 
■til]  more  distinctly,  and  ehew  that  all  that  was  meant  to  be 
conveyed  by  the  town  of  Dundee  to  the  appellants  was  the 
local  port.  Thus  the 'liberties  of  the  water  of  Tajr"  are  spoken 
of  U  distinct  from  'the  harbour  of  Dundee.'  These  acts, 
therefore,  do  not  advance  the  appellants.  As  to  the  interlo- 
cutor, it  found  In  substance  only  that  we  had  a  good  defence, 
and  not  that  we  had  a  good  title  as  against  everybody  else. 
To  dismiss  the  suit,  left  the  general  right  and  title  untouched, 
and  the  InterlociHor  merely  dismissed  the  suit.  It  merely 
■firmed  the  first  issue,  and  the  affirmative  of  the  second  issue 
would  still  be  thrown  on  us. 

K4iy  replied— 
Where  there  is  a  valid  grant  from  the  Crown  to  levy  dues 
throughout  the  whole  limits,  and  where  that  right  to  levy  is 
established,  not  by  prescription— that  is,  by  actual  perception 
of  does,  from  which  a  lost  grant  may  be  presumed — but  by  the 
actual  production  of  the  grant  itself,  setting  forth  these  limits, 
there  is  only  one  way  of  setting  up  a  defence  against  claims 
made  at  a  given  spot  within  the  limits,  and  that  is,  by  shew- 
ing positively  some  earlier  grant  from  the  Crown  inconsistent 
with  the  other.  We  admit,  if  the  respondent  had  an  earlier 
grant  from  the  Crown  of  free  port,  and  of  exclusive  right  to 
Itvy  dun  within  that  port,  it  would  be  a  good  defence.  The 
Crown  cannot,  by  a  subsequent  gran t,  derogate  from  one  already 
given.  Thus  here,  if  we  churned  under  prescription  or  tire 
presumption  of  a  lost  grant,  the  respondent  might  have  rightly 
tot  up  a  longer  prescription.  Bnt  when  a  positive  grant  is 
produced,  clearly  defining  from  what  time,  in  what  limits,  and 
on  whom  the  levy  is  to  be  made,  a  negative  prescription  hnv- 
ingno  lawful  origin  cannot  defeat  that  grant,  and  proof  of  such 
prescription  Is  immaterial.  Evidence  is  only  of  use  and  appll- 
•■sl'lfl  where  the  terms  of  the  grant  are  ambiguous ;  hence,  if 
it  is  a  grant  of  dues  '  used  and  wont,'  this  expression  can  only 
I*  interpreted  by  evidence  of  possession.  The  cases  are  some- 
what confused,  bat  this  principle  may  be  traced  throughout 
them.  The  Jinkabont  cane,  the  rubric  of  which  in  1  8.  D.  476 
a  incorrect,  proves  it — the  grant  of  dues  there  being  '  conform 
to  use  and  wont.' 
[Lord  Uroujiam.— Was  this  expression  used  in  the  Campbelton 

So :  bnt  that  case  was  decided  in  our  favour.  Miller  v.  Storie, 
the  rubric  of  which  Is  also  wrong,  bears  out  the  principle.  As 
totheiaitrfocvfor.' — It  goes  too  fur.  The  suspension  and  inter- 
dict applies  to  the  precincts  of  Ferry- port-on  -Craig  as  well  as 
'o  the  harbour  itself;  whereas  there  is  nothing  in  the  record 
about  inch  precincts.  As  to  the  latter  part  of  the  interlocutor, 
it  in  a  perpetual  affirmance  of  a  right  in  the  respondent  to  levy, 
which  is  as  extensive  as  he  could  have  got  if  the  second  issue 
hid  been  proceeded  with  to  trial,  and  affirmed.  The  Interlo- 
cutor also  goes  too  far,  inasmuch  as  it  assoilzies  the  respondent 
from  the  whole  conclusions  or  the  action.  This  will  operate  as 
i  rttjaduatt,  not  only  as  to  Ferry -port-on-Craig,  lint  as  to  the 
whole  son  th  side  of  Tay. 

fori  Chmullor. — My  Lords,  in  this  esse,  the  appeal  it  from  a 
decijion  against  the  Trustees  of  the  Harbour  of  Dundee,  end  In 
favour  of  the  owner  of  Ferry -port- on -Craig,  as  far  an  regards 
1st  right  claimed  by  the  Trustee!  to  levy  tolls  on  ships  loading 
and  unloading  in  the  latter  harbour.  The  question  is,  not 
•hither  the  respondent  has  or  has  not  the  right  himself  to  levy 
Mil  upon  ships  loading  and  unloading  in  that  place  or  har- 
bour, bat  whether  the  Trustees  have  that  right  or  not. 

Now, my  Lords,  this  question,  which  has  been  nrgued  upon  so 
titensivegronnol*,  lies  after  all  in  a  narrow  compass.  The  Trus- 
tee wto  claim  under  the  Corporation  nf  Dundee,  base  their  title 
"poo the  ancient  charters  which  give  them  the  harbourof  Dun- 
°e»— whhfti  is  unqueationsblj  a  free  p'trt— and  in  the  right  of 
■Wttof  loading  and  unloading  at  that  harbour ;  ant!  those  char- 
ten  |tn  them  other  rights  of  taking  tolls  which  are  mixed  up 
»iQl right*  of  taking  tolls  at  fairs,  and  they  pre  them  rights 
***•  waters  for  s  distance,  it  is  staled,  of  upwards  of  twelve 
*»ys»ihe  Tay,  on  the  north  side  and  on  the  south  side.  It 
'UBWed  by  the  respondent  that  Port-on -Craig  is  wf  thin  those 
[™Jfw*  the  south  side  of  the  river.  The  question  then,  as  a 
jHjMWriett  of  title  to  an  absolute  right  of  property,  as  be- 
t**fc*4peluuits  and  the  respondent,  might  not  admit  of  a 
jWWeymmculryj  b 


those  charters  contain  an  express  grant  or  Ferry- port-on  Crnig, 
yet  there  has  not  been  sufficient  evidence  produced  now,  or  ut 
any  period  of  this  litigation,  that  the  port  in  question  was 
what  is  termed  properly  a  free  port.  Now,  nobody  has  dia. 
puled  that  that  is  so  as  regards  the  harbour  of  Dundee;  and 
ultimately  the  question  cirrus  before  the  Courts  below  upon  lire 
double  claim,  by  way  of  defence  on  the  part  of  the  respondent. 
He  first  said,  that  the  Trustees  who  were  pursuing  him  had  iru 
right  to  pursue  him,  because  ships  bad  from  time  immemorial 
always  been  loaded  end  unloaded  at  Ferry- port-on- Craig,  di- 
rectly opposite  to  Dundee  harbour,  and  with  which  harbour 
there  was  an  hourly  communication  by  ferry.  It  is  utterly  im- 
possible, therefore,  that  the  Trustees  could  be  ignorant  of  what 
was  taking  place  daily  arid  hourly  at  Ferry-port-on -Craig. 
The  respondent  therefore  said,  that  he  was  ready  to  prove  that, 
from  time  immemorial,  ships  had  so  loaded  and  unloaded  at  his 
harbour,  and  that  tbe  Trustees  had  never  received  any  toll  in 
respect  of  those  ships.  Now,  in  that  state  of  the  matter,  It  was 
contended  that  that  was  a  defence  which  could  not  be  set  u|>. 
The  second  defence  was  of  a  different  character.  Ho  assent.), 
that  be  had  himself  not  only  the  port  of  Port -on -Craig,  properly 
or  simply  so  called,  hut  that  he  had  what  amounted  to  a  five 
port — that  so  far  from  the  Trustees  having  the  right  to  levy 
lolls  at  his  harbour,  lie  himself  had  that  right)  and  exercised 
that  right  over  it  himself. 

Now,  in  the  result,  the  questions  coming  before  the  Court, 
the  Lord  Ordinary  made  a  declaration  which  involved  the  two 
questions,  and  ultimately  your  Lordships  will  find  that  the 
First  Division  differed  from  the  Lord  Ordinary  upon  thoao 
points ;  they,  as  far  as  they  differed,  being  of  opinion  in  favour 
of  the  respondent, — that  is,  that  his  right  was  open  to  him 
upon  the  second  ground,  and  might  be  proved  hereafter.  They 
Hgreed  with  the  Lord  Ordinary  upon  the  question  as  to  the 
right  to  prove  that  which  ultimately  has  been  admitted  as 
proved  in  the  matter  before  your  Lordships ;  and,  therefore, 
there  is  no  disagreement  between  the  Lord  Ordinary  end  the 
First  Division  upon  the  point  in  contest,  as  to  the  right  of  non- 
liability of  ships  loading  and  mdoading  at  the  harbour  of  Port  - 
on-Craig.  Many  of  the  findings  of  the  Lord  Ordinary  were  nut 
interfered  with  by  the  First  Division,  and,  therefore,  the  Iimi:i 
are  not  disputed — the  right  of  free  port  in  Dundee  harbour  is 
not  disputed — the  circumstance,  that  Ferry- port-on-Craig  is 
within  the  limits,  is  not  disputed  ;  but  It  is  with  this  except  ion, 
that  the  findings  are  to  be  without  prejudice  to  any  right  of 
free  port,  or  to  levy  dues,  which  the  respondent  may  instruct. 
He  is  at  liberty,  therefore,  to  set  up  that  defence. 

Then  ilie  Lord  Ordinary  found  that  the  respondent  had  not 
produced  any  title  to  the  free  port  of  Ferry-port-on- Craig, 
which  admitted  of  being  explained  by  possession,  to  the  effect  of 
being  so  construed.  Now,  the  Inner  Division  recalled  that  part 
of  the  interlocutor,  in  so  far  as  it  finds  that  the  respondent  has  not 
produced  any  express  title.  Upon  those  points,  therefore,  which 
were  thus  in  dispute,  the  matter  only  amounted  to  this,— that 
the  First  Division  were  of  opinion  that  there  wis  sufficient  evi- 
dence before  them  to  enable  the  respondent,  if  he  thought  he 
could  do  so,  to  establish  tbe  title  which  he  thought  was  in  himself, 
Then  the  Jif'h  point  decided  by  the  Lord  Ordinary  was  in 
these  words, — he  declared,  "  that  apart  from  any  separate  title 
to  n  right  of  harbour  or  free  port  at  Ferry-port-on-Crsig,  vested 
in  the  defender,  he  has  condescended  on  facts  and  circumstances 
which  are  relevant  and  sufficient  in  law  to  found  a  plea  of  dere- 
liction, and  of  prescriptive  immunity,  in  his  favour  against"  the 
Trustees  ;  and  that  "  the  defender  is  entitled  to  a  proof  of  the 
facts  and  circu instances  ao  averred  by  him."  Now,  the  First 
Division  appear  to  have  admitted  that  question  with  the  Lord 
Ordinary,— su  th.-rt,  so  far  as  regard*  tbe  right  to  enter  up  Ihe 
defence  which  prcvniled  ulrimalely  in  tbe  Court  below,  the 
Lord  Ordinary  and  the  First  Division  are  entirely  agreed.  Tho 
Inner  Division  found  further  than  the  Lord  Ordinary  did  upon 
the  question  of  absolute  right  to  this  port  as  a  free  port,  and 
the  right  to  levy  dues ;  bnt  that  question,  In  the  result,  accord- 
ing to  the  opinion  of  the  Inner  Division  ultimately,  it  became 
unnecessary  to  decide. 

New,  that  being  so,  and  the  matter  being  remitted,  the  two 
Issues  were  directed.  The  Trustees  of  the  harbour  wereof  course 
advised  to  admit,  as  a  fact  found  by  a  jury,  tbejSrii  issue,  and 
then  the  case  stood  thus,— that  their  claim  in  tire  action  of  de- 
clarator was  to  be  tried  upon  their  own  admission,  that  during 
time  immemorial,  ships  had  loaded  and  unloaded  at  the  harbour 
of  Port-on -Craig,  and  that  they  bad  never  levied  any  due*  upon 
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them.  It  became,  In  tlie  view  of  the  Inner-House,  (and  I  think 
this  it  the  proper  view  of  the  case),  unnecessary  to  consider  the 
question  railed  in  the  second  issue,  is  the Jirit  issue  was  posi- 
tively admitted,  and  found  by  the  admission,  in  favour  of  the 
respondent :  and  upon  that  a  declarator  was  pronounced  by  tlie 
Inner  Division,  upon  the  terms  of  which  a  guod  deal  of  observa- 
tion iiis  been  made,  and  to  which  I  shall  presently  call  the 
attention  of  your  Lordships.  The  effect  of  that  declarator  was 
not  to  establish  any  title  na  of  a  free  port.  lam  now  speaking 
of  the  term*  which  have  been  commented  upon,  bat  the  sub- 
stance and  intention  of  that  declarator  was  not  to  establish  any 
right  of  free  part  iu  the  respondent  in  Ferry-  port-on  -Craig,  but 
to  absolve  him  wholly  from  the  chum,  on  the  part  of  the  Trus- 
tees, to  levy  tolls  In  his  harbour  upon  ships  loading  and  un- 
loading there. 

Now  there  has  been  a  great  deal  of  discussion,  iu  the  first 
place,  whether  this  is  a  positive,  or  whether  it  is  a  negative 
prescription.  I  beliave  that  the  law  of  Scotland  has  been  very 
much  embarrassed  by  the  introduction  of  those  terms.  They 
are  not  to  bo  found  in  the  act  of  parliament— they  do  not  pro- 
perly belong  to  the  subject — they  do  not  properly  describe  the 
subject.  You  may  mention  many  cases  in  which  you  might 
properly,  in  point  of  language,  say,  that  there  was  a  negative 
prescription  even  where  ■  positive  prescription  exists, — they 
must  be  so  entirely  blended  with  each  other,  that  they  only  tend 
to  confound  ;  and  I  believe  it  has  very  often  happened,  that  tliere 
has  been  mure  contention  about  the  meaning  of  tliose  words, 
than  there  would  have  been  upon  the  substance  of  the  cases  in 
which  those  words  have  been  a  matter  of  discussion. 

Now,  my  Lords,  the  act  of  parliament  itself  is  the  simplest 
act  that  ever  was  passed,  which  whoever  runs  can  read.  Tliere 
was  never  anything  so  plain  and  so  simple  as  that  act  of  par- 
liament. It  declares  the  rights.  It  must  be  remembered  that 
it  is  an  act  which  applies  solely  and  only  to  an  heritable  sub- 
ject. It  declares,  Jirtt,  that  aa  to  lands  and  other  heritages, 
where  possession  has  actually  been  upon  a  title,  then  forty 
years'  possession  upon  a  title  shall  be  good  as  against  the  whole 
world — that  is  to  say,  that  if  there  is  nothing  ex  foot  which  Is 
bud  in  your  title,  tio  extrinsic  circumstances  shall  ever  be  brought 
forward  to  aflect  that  title,  although  itmay  not  be  the  best  tide, 
If  you  have  had  forty  years'  possession.  It  does  not  apply  only 
to  good  title-* ;  it  was  intended  to  operate,  as  all  statutes  of  limi- 
tation are  intei.ded  to  operate,  upon  that  which  shall  turn  out 
to  he  really  an  infirm  title.  Oneof  tlie  first  objects  is  to  secure 
quiet  possession,  nut  to  allow  claims  to  be  set  up  at  great  dis- 
tances of  lime,  when  evidences  may  be  lost,  and  rights  may  be 
held  which  have  been  fairly  acquired  by  others,  and  t.ius  to 
disturb  a  title  which  has  been  long  enjoyed,  and,  In  most  cases, 
with  sufficient  foundation.  All  well  regulated  countries,  there- 
fore, have  statutes  of  prescription,  and  this  statute  of  prescrip- 
tion applies  to  Scotland.  Now,  in  Scotland,  such  a  foundation 
would  be  sure  to  have  a  powerful  operation,  aud  there  can  be 
no  difficulty  in  applying  the  rule. 

But  there  were  other  cases  which  required  a  remedy,  and 
those  cases  are  provided  for  in  the  tame  simple  manner  by  a 
separate  clause,  tliat  in  actions  upon  heritable  rights,  and  so  on, 
forty  years  without  enjoyment  shall  operate  as  a  bar.  That  is 
an  exclusion  in  fact— it  is  an  exclusion  of  tlie  right  to  recover 
v  ithout  establishing  a  right  in  the  party  who  hits  the  beueflt 
of  the  exclusion.  Our  old  statute  of  limitations  formerly  hod 
something  like  that  effect—  that  i"  to  say,  our  old  statute  of 
limitations  barred  the  remedy,  but  it  did  not  bar  the  right.  It 
seems  a  contradiction  iu  terms,  but  the  estate  was  not  barred 
under  our  old  statute  of  limitations,  but  the  remedy  was  barred. 
Now,  the  statute  ait  limitations,  taking  a  wider  view  of  the  cane, 
has  barred  the  estate,  the  right,  and  at  tlie  same  tims  has  barred 
the  remedy-  The  effect,  therefore,  is  not  simply  to  exclude  a 
man,  by  the  law  of  England,  from  the  recovery,  but  the  effect  is 
to  transfer  the  right,  the  legal  estate,  from  the  man  who  is  the 
pursuer,  to  the  party  whom  he  is  pursuing. 

Now,  those  rights  are  quite  distinct ;  and  there  is  only  this 
matter  which  may  lead  to  a  little  speculation,  that  when  you 
come  to  negative  that  prescription,  it  seems  to  be  admitted  that 
there  must  be  some  right  set  up  in  the  respondent — there  must 
be  some  benefit  to  be  enjoyed  by  him — that  he  does  not  simply 
and  merely  say,  'You  have  not  recovered  this,  or  you  have  not 
asserted  it  for  the  last  forty  years,'  but '  1  have,  not  you,' — aud 
that,  therefore,  tliere  must  be,  as  there  is  iu  this  case,  such  a  right 
set  up  as  would  shew  a  benefit  to  accrue  to  tlie  respondent. 
Now,  notwithstanding  all  those  disquisitions  of  which  we  have 


heard  so  much,  and  so  learnedly,  upon  positive  prescription  sol 
negative  prescription,  it  seems  to  me  that  there  never  were  rights 
which  stood  upon  a  more  distinct  ground,  and  rights  to  whit*  ■ 
clear  provision  of  the  net  of  parliament  more  distinctly  applied. 

My  Lords,  with  regard  to  authority,  not  a  single  auiliorily 
has  been  cited  at  the  bnr  to  shew,  that  these  rights  are  not, 

Eroperly  In  the  sense  in  which  the  word  is  used,  rights  of  tbt 
,tter  sort,  not  nejnitive  rights,  but  positive  rights.  Ttw-j  ap- 
pear to  me  to  be  dependent  upon  negative  prescription — that 
i*  to  aay,  I  have  a  benefit  by  excluding  you.  If  I  exclude  too— 
if  I  con  load  and  unload  ships  in  the  port  without  your  being 
able  to  levy  tolls,  I  do  not  take  it  aa  an  act  of  absolute  pro- 
perty. And  a  great  deal  of  thin  argument,  as  It  appears  to  i 
would  have  been  more  applicable  if  the  contention  bad  bt 
of  a.  different  nature.  If  the  respondent  here  had  set  n| 
right  in  the  harbour  of  Dundee — if  it  had  been  a,  question  I 
tween  them  as  to  the  title  to  the  harbour  of  Dundee — I  couLi 
have  understood  a  great  deal  of  the  argument,  which  I  have 
not  understood  as  applicable  properly  to  this  case.  But  no- 
body disputes  the  title  to  the  harbour — it  stands  upon  grounds 
which  cannot  be  shaken — and  the  respondent  is  only  defend. 
iug  himself  against  the  claim  set  up  by  the  Harbour  TraMtts 
Now,  I  must  say  that,  looking  through  the  authorities,  1  find 
every  confirmation  of  that  which  I  believe  to  be  the  tree  dis- 
tinction between  positive  and  negative  prescription.  Tbt 
words  are  clear  enough.  I  look  at  the  substance,  and  I  sa 
perfectly  satisfied,  upon  the  authorities,  that  this  is  *hsl  a 
called  by  the  Scotch  law  a  negative  prescription,  aud  that, 
therefore,  forty  years  would  be  a  bar,  except  some  other  right 

My  Lords,  it  is  argued,  taking  Mr.  Scott's  case  and  IheCamp- 
belton  case,  that  the  non-user  of  an  extensive  right  like  Uut, 
at  any  particular  portion  of  the  harbour,  cannot  take  my 
the  right  to  levy  tolls.  Now,  those  cases  have  established  torn 
beyond  all  doubt — It  it  not  necessary  that  you  should  exerts* 
the  right  in  every  part  of  your  limits,  and  levy  at  every  psrt: 
That  is  admitted.  But  in  Scott's  case  particularly,  not  only  the 
condescendence,  but  the  judgment  itself,  expressly  says,  tbsi 
If  the  defender  had  averred  a  universal  usage  at  a  psrticolu 
point,  and,  as  Laid  Mackenzie  says,  "  in  defiance  of  the  right 
granted  to  the  pun>uen>,"  that  would  have  been  a  different  cast 
Now,  when  I  presented  to  the  learned  counsel  those  wont, 
"  in  defiance,"  it  was  said  that  this  was  not  in  defiance.  War, 
it  was  in  defiance  in  this  sense— not  that  they  challenged  to 
see  the  act  done — not  that  there  waa  a  great  array  and  pre- 
tence— bat  that  there  was  a  solid  and  real  exercise  of  right  in 
the  nee  of  the  pursuers  and  in  the  face  of  the  world ,— leading 
and  unloading  publicly  at  this  port,  and  never  paying  tnj 
dues.  Therefore,  by  the  very  admissions  of  those  whodotsdodh 
endeavoured  to  take  the  other  view,  in  the  cases  of  Scott  sod 
Campbelton,  tbia  very  case  Is  admitted  not  to  be  within  the 
principle  of  those  decisions. 

Then  an  attempt  was  made  to  distinguish  tl 
the  pursuers  are  Trustees,  and  because  they  are,  under  it* 
charter,  public  officers,  and  therefore  can  hare  no  title;  Voa 
Lordships  have  had  uo  authority  cited  to  establish  any  nch 
proposition ;  but  the  authorities  which  have  been  cited  on  tht 
other  side,  clearly  establish  that  corporations,  that  represents. 
Uvea,  that  public  bodies,  may  be,  aa  they  ought  to  be,  invest*! 
with  audi  a  title.  If  that  were  not  now  the  construction  of 
the  act  of  parliament— if  that  were  a  construction  which  hsd 
never  been  laid  down— I  should  take  the  liberty  of  sdritiaf 
your  Lordships  to  lay  dawn  that  construction  if  it  were  aw*- 
sury — that  is  to  say,  give  to  that  act,  the  object  of  which  it  to 
secure  quiet  possession  after  forty  long  years,  the  operation  last 
it  was  iuleuiied  to  have.  1  see  nothing,  therefore,  in  U»,  ac- 
cording to  the  proper  construction  of  the  statute,  and  scewd- 
Ing  to  the  authorities  in  Scotch  -Courts,  to  take  oat oftbssf* 
ration  of  the  act  the  particular  case  now  before  your  Lorashlja 
I  come  next  to  the  set  of  parliament.  My  Lords,  oncostr 
ground,  and  a  very  strong  ground,  was  said  to  be  the  acta 
parliament  The  learned  counsel  for  the  appellants;  soviet 
that  he  would  not  dispute  the  question  if  there  Were  a** 
grant.  Why,  if  there  were  a  prior  grunt,  there  could  «*■**• 
ing  to  dispute,  speaking  generally ;  because,  of  course,  ■  * 
has  the  first  grant  and  B  the  second,  A  takes  piucedeeatelB. 
And  that  is  in  point  of  fact  the  contention  here. 
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tru  Intended  to  be  applied  I  apprehend  In  this  way, — that 
when  you  come  to  the  act  of  parliament,  which  is  general  in 
fu  tenns,  If  the  grant  be  prior,  the  net  then  is  not  to  apply. 
Why  not  T  I  should  desire,  my  Lords,  to  be  told  upon  what 
ground  you  could  distinguish  any  case  of  title  against  the  act 
of  parliament,  if  that  construction  be  the  true  one.  We  have 
hero  told  many  times  that  the  aft  of  parliament  does  positive- 
ly  enact,  that  within  the  whole  limits  uf  the  harbour  of  Dun. 
drc,  and  its  precincts,  there  shall  be  levied  these  particular 
tolls, — and  that  there  are  certain  exceptions, — and  that,  there- 
fore, ssving  those  exceptions,  it  is  ntterly  Impossible,  without 
rtr*»ling  that  act,  to  say,  that  this  particular  harbour  of  1'ort- 
nu-Croig,  which  is  admitted  to  be  within  the  limits,  is  exempt 
from  the  tolls  imposed  by  the  act.  It  appears  to  me,  that  if 
linn  were  the  real  construct  ion  of  that  act,  it  would  be  utterly 
indifferent  to  the  merits  of  Ibe  question  to  be  decided,  in  what 
msjiner,  or  upon  what  ground,  the  respondent  asserted  or 
prured  his  title  to  a  particular  harbour  out  of  the  jurisdiction 
of  the  Trustees,  within  their  limits,  but  not  liable  to  their  tolls 
under  such  act.  Take  the  case  put :  Suppose  there  had  been 
an  actual  prior  grant  of  free  port,  for  example,  or  a  release  of 
the  right  to  levy  tolls  from  the  persons  competent  to  make  it, 
to  the  persons  who  then  were  entitled  to  the  barhonr  uf  Port- 
on-Cnug— What  difference  would  that  make  ?  If  by  general 
Mansion, or  the  exercise  of  the  right  in  question  without  pay. 
Ing  toll,  a  right  has  been  obtained  against  the  Trustees,  (1  am 
now  speaking  Independently  of  the  act),  where  is  the  distinc- 
tion between  that  right  thus  to  exclude  the  Trust,  es,  and  a 
positive  right  by  grant,  or  by  any  other  mode  that  con  be  sug- 
gested, to  be  exempt  from  the  payment  of  tolls  f  The  argu- 
ment Is  this,  that  the  stringency  of  the  operation  of  the  act  Is 
toch  that  it  strikes  down  all  rights — that,  taking  the  points 
hum  A  to  B  on  the  south,  as  well  as  on  the  north  side,  it  Im- 
pose* the  toll  within  tho  whole  of  these  quarters,  and  there  is 
therefore  no  escape,  and  yon  are  not  at  liberty  to  set  up  a 
positive  prescription,  any  more  than  you  could  a  negative  pre- 

How,  my  Lords,  I  submit  to  your  Lordships,  that,  in  point 
of  law,  there  is  not  the  slightest  foundation  for  that  proposi- 
tion. These  acta,  imposing  [oils  of  this  nature,  must  always 
be  read  in  favour  of  the  subject ;  and  unless  rights  are  el- 
praaly  taken  away,  the  courts  of  law  will  never  Interfere  with 
them.  If  I  look  at  the  particular  words  of  the  act,  I  am  satis- 
fed  that  the  legislature  never  Intended  to  interfere  with  any 
particular  right  of  any  particular  owner,  within  those  limits, 
to  be  absolved  altogether  from  paying  the  toll  at  the  time  that 
set  passed.  Now,  the  whole  scheme  of  the  act  shews  what  the 
intention  of  the  legislature  was.  All  the  limits  on  the  north 
ride  are  within  the  harbour  of  Dundee.  The  levy  of  lolls 
would  necessarily  take  place  there.  All  the  tolls  are  vested 
in  persons  who  represent  the  harbour  and  town  of  Dundee, 
sod  so  on.  But  the  south  ride,  which  is  wholly  in  the  county 
of  File— which.hu  no  natural  connection  with  the  opposite 
watt — has  no  voice  whatever.  If  tolls  are  to  be  levied  with 
regard  to  this  harbour,  there  ate  no  means  of  having  the 
■hghtest  control  over  the  acts  of  the  Trustees,  or  interfering  at 
all  with  them;  it  is  altogether  excluded.  That  shews  clearly, 
therefore,  from  the  whole  machinery  which  Is  erected  in  order 
to  carry  the  act  into  execution,  the  intention  of  tho  legislature, 
that  the  act  shall  operate  upon  the  harbour  of  Dundee,  and 
sot  affect  a  right  upon  the  opposite  crust. 

Now,  my  Lords,  I  submit  in  point  of  law,  that  if  there  was 
at  the  time  of  this  act  a  clear  exemption  on  the  part  of  Mr. 
PougsJl  from  the  payment  of  tolls  to  be  raised  by  the  Tl  ustces 
in  a  particular  port  or  harbour,  that  right  is  not  taken  away 
by  the  act ;  and  so  far  from  some  of  the  exceptions  having  the 
operation  which  has  been  assigned  to  them,  it  does  appear  to 
me  that  one  of  the  exceptions,  particularly  that  of  making  the 
fenj,  would  rather  tend  the  other  way.  That  aot  must  re- 
oeive  the  natural  and  common  construction,  and  cannot  be 
totted,  beyond  its  proper  and  intended  limits,  to  take  away 
anabaotnte  right,  which  existed  in  this  party  at  the  time  the 
setptassd. 

Toss,  ay  Lords,  that  question  will  really  dispose  of  this 
**■*[  because  tf  there  Is  no  reason  why  the  respondent  should 
bow  be  subject  to  the  right*  of  the  Trustees,  or  course  the  case 
"■sat  be  dismissed.  The  only  remaining  question  will  be  as 
■tpafctbe  points  which  have  just  been  raised  at  your  Lord- 
•Mas'  bar  with  respect  to  the  terms  of  the  interdict,  and  the 
tana  of  the  declarator.    Now,  my  Lord*,  that  Interdict  was 


of  course  granted  before  the  rights  were  settled  by  tho  appel- 
lants' admission  of  the  first  i.-sne.  I  am,  therefore,  not  at  all 
surprised  that  Ihat  interdict  goes  further  than  is  necessary. 
When  it  was  granted,  the  Court  had  not  before  it  all  those 
tacts  upon  which  it  ultimately  founded  its  tins!  decision.  Tiieir 
Ijordsbips  are  deciding  this  only,— that  the  Trustees  of  Dundee 
Harbour  have  no  right  to  levy  tolls,  In  the  harbour  of  Port-on- 
Cratg,  upon  ships  loading  and  unloading  there.  That  is  all 
that  I  understand  to  be  really  decided,  and  that  is  all  that  I 
am  prepared  to  advise  your  Lordships  to  affirm ;  snd  I  there- 
fore propose  (list  you  shall  save  the  rights  of  the  Trustees  to 
this  extent,  that  the  interdict  should  not  be  deemed  to  go  be- 
yond the  finding  of  the  first  issue  as  admitted  by  ilia  Trustees. 
The  Trustees,  in  their  admission,  confined  their  admission  to  the 
harbour  of  Port -on- Craig.  Now,  this  interdict  must  go  no 
further  than  [hat.  It  must  be  co-ex'ensivc,  and  it  must  be 
confined  to  the  issue.  Then,  as  regards  the  subsequent  portion, 
I  very  much  think  that  that  does  not  establish  any  right,  and 
is  nut  intended  to  do  so,— but  it  it  ambiguous ;  ana  as  the 
respondent  has  no  right  to  take  advantage  of  any  ambiguous 
matter  found  In  the  Interdict,  I  think  that  there  should  be 
some  words  introduced  in  order  to  shew  that  this  House  is  not 
now  deciding  any  positive  right  in  the  defender  to  a  free  port, 
or  In  himself  to  levy  tolls  and  dues  in  the  harbour  of  Port-on- 
Crtig.  With  those  alterations,  there  will  bo  no  difficulty  in 
that  respect.  I  am  sura  that  the  learned  counsel  on  the  other 
side  will  have  no  difficulty  as  to  those  parts.  If  there  should 
be  any  dispute  concerning  it,  the  House  Itself  will  set  it  right. 
I  think  it  will  be  best  done  by  a  saving  clause,  not  altering  the 
interdict,  hut  expressly  saying,  that  lhat  is  to  be  without  pre- 
judice to  the  rights  ol  the  Trustees  in  the  respect  which  I  have 
mentioned. 

Then  we  come  to  the  qnestion  of  the  interlocutor  itself. 
When  the  Court  had  that  before  them,  they  had  before  tliem 
everything  which  has  transpired  in  the  cause,  and  therefore  this 
stands  upon  a  different  ground.  Now,  1  am  not  satisfied  that 
there  Is  any  objection  to  that  declarator;  because,  although  the 
summons  founds  itself  on  assertions  of  right  upon  the  part  of 
the  appellants,  those  are  merely  inducements  —  they  are  only 
to  found  that  which  Is  set  forth — namely,  the  right  to  levy  tolls 
and  dues  in  this  harbour  of  Port -on-  Craig.  The  appellant* 
did  not  take  these  proceedings  for  the  mere  purpose  ol  ■  naked 
declaration  of  right  to  either  this  or  that;  but  they  founded 
themselves  upon  certain  claims  which  are  set  up  now  at  your 
Lordships'  bar.  They  went  into  Court  for  the  purpose  of 
making  use  of  I  hose,  of  course,  as  the  groundwork  of  their  case; 
for  it  was  the  rest  foundation.  They  have  set  forth  that  foun- 
dation for  the  claim  of  positive  right.  By  the  admission  of  the 
issue — by  the  decision  uf  the  Court  below  upon  that  admission, 
it  being  equal  to  a  finding  by  a  jury — the  respondent  has  been 
absolved  from  the  claim  so  set  up.  Then,  when  he  is  entirely 
absolved,  what  does  it  amount  to?  Not  to  any  declarator 
upon  the  rights  which  they  set  forth.  It  does  nut  touch  that 
question — this  House  does  not  assume  to  touch  that  question  ; 
but  it  amounts  to  this, — let  these  rights  be  sustained  if  they 
may — upon  which  we  pronounce  no  decision  —  »c  are  not 
called  upon  to  do  so — we  have  only  to  decide  whether  you 
hare  a  right  to  demand  from  this  respondent,  tolls  and  dues 
for  ships  loading  and  unloading  in  this  particular  harbour, — we 
say  you  have  not,  and  tlierefbre  we  wholly  dismiss  the  respon- 
dent. Now  that  might  be,  1  admit,  coupled  with  the  interdict 
as  it  stands  at  present;  but  when  this  House  takes  care,  as  It 
will  take  care,  to  qualify  that  Interdict,  and  not  to  let  it  havo 
any  operation  beyond  what  must  have  been  intended,  and  which 
your  Lordships  are  bound  to  carry  into  execution,  then  I  sub- 
mit to  your  Lordships  that  there  will  be  no  reason  whatever  to 
alter  the  final  interlocutor. 

My  Lords,  it  Is  not  always  usual,  in  your  Lordships'  House,  to 
give  reasons  when  you  affirm  the  decree  of  the  Court  below. 
Certainly,  formerly,  as  I  know  well,  it  was  not  the  practicu 
of  your  Lordships'  House  to  give  any  reason  for  affirming  a 
decision.  I  must  say  that  I  think  It  better  to  do  so,  bearing 
In  mind  that  the  great  object  which  your  Lordships  have,  Is 
not  simply  to  administer  justice,  but  to  administer  it  in  a 
manner  which  shall  satisfy  the  parties  that  the  case  bas  been 
thoroughly  considered.  Therefore,  the  time  has  nut  been 
wasted  which  1  hare  occupied  before  jour  Lordships.  1  feel 
that  tbere  Is  no  necessity  for  going  through  all  the  authorities, 
as,  after  full  consideration,  I  entirely  agree  with  the  Court  be- 
low,  and  I  shall  move  your  Lordships  to  affirm  with  the  saving 
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which  I  hare  specified  In  the  declarator  of  the  Court  below, 
and  to  dismiss  the  appeal  with  cost*—  I  say  wit b  costs,  because 
although  It  U  proper  that  that  variation  should  be  made,  ret 
as  it  might  hare  been  made  upon  an  application  to  the  Court 
bolow  at  the  time  acquiesced  in  by  the  parties,  without  coming 
to  your  Lordships'  bar,  jour  Lordships  never  will  admit  a  thing 
of  that  sort  as  a  valid  reason  for  not  giving  costs  in  this  House. 

My  Lords,  it  1b  stated  that  the  great  object  of  this  appeal 
has  been  to  settle  what  has  been  considered  as  an  unsettled 
point.  That,  therefore,  shews  that  the  object  of  the  parties 
is  not  to  hare  this  mere  saring,  but  to  endeavour  to  arrive 
at  a  satisfactory  conclusion  upon  a  question  which  is  repre- 
Fented  to  be  of  such  great  importance.  I  hope  that  your  Lord- 
ships will  do  no  such  act,  which  would  be  calculated  to  unsettle 
a  question  which  I  humbly  consider  is  already  perfectly  settled, 
aa  to  remit  this  case  to  the  Court  In-low.  Therefore,  my  Lords, 
upon  these  grounds,  I  move  your  Lordships  that  these  inter- 
locutors be  affirmed  with  costs. 

Lord  Brougham. — My  Lords,  I  agree  with  the  conrae  sug- 
gested by  ray  noble  and  learned  fiiend,  and  lam  for  affirming 
the  interlocutors  appealed  from,  and  with  costs  of  the  appeal, 
lly  Lords,  I  abstain  from  entering  into  any  general  discussion 
of  the  question  of  prescription,  except  in  so  far  as  it  is  abso- 
lutely necessary  for  disposing  of  tbe  present  case.  It  has  been 
contended,  in  the  firti  place,  that  there  can  be  uo  negative 
prescription  of  a  right  such  as  the  right  here  claimed;  and 
upon  more  grounds  than  one — among  otherB,  because  It  is  a 
claim  of  a  public  right  to  ho  exercised  for  public  purposes,  for 
the  benefit  of  the  public. 

My  Lords,  I  can  see  no  warrant,  either  in  the  text  writers 
or  in  the  cases,  for  holding  tliia  proposition  upon  any  of  tbe 
grounds  upon  which  it  has  been  rested.  I  shall  only  refer 
your  Lordships  to  one  or  two  of  the  authorities  in  the  cases, 
which  cleat!;  negative  any  such  proposition.  And  I  would 
particularly  refer  your  Lordships  to  tbe  case  of  Rowland  ». 
Craigievar,  Hor.  10,724.  It  was  the  case  of  a  claim  on  tbe  part 
of  the  Lord,  who  summoned  a  party  before  him  as  owing  suit 
and  service  to  his  court,  the  head  court  of  regality.  Lord 
Craigievar  had  charged  him  for  non-attendance,  and  he  sus- 
pended the  charge,  and  the  ground  of  suspension  was  forty  fears' 
non-summons — to  which  he  added  another  ground,  more  in 
the  character  of  a  positive  than  of  a  negative  prescription — that 
he  had,  during  that  period,  been  summoned  to  the  Sheriff's 
head  court,  whereby  he  not  only  prescribed  for  an  immunity 
from,  attending  the  regality  court  of  Lord  Craigievar  by  a 
negative  prescription,  but  seemed  to  set  up  something  in  the 
nature  of  a  positive  prescription,  that  he  had  acquired  some- 
thing beyond  that,  by  having  positively  attended  another  head 
court.  One  ground  taken  in  the  argument  there,  was  the 
ground  which  has  been  taken  here,  that  it  was  a  public  right, 
and  not  subject  to  a  negative  prescription.  The  judgment  of 
the  Court,  however,  went  on  the  negative  prescription,  for  it 
found  the  reasons  of  suspension  relevant,  unless  (which  shews 
that  the  judgment  was  confined,  strictly  speaking,  to  negative 

Erescrlption)  the  charger  could  offer  to  prove  that  the  party 
ad  attended  within  forty  years,  which  would  give  evidence  of 
an  interruption  of  the  negative  prescription. 

My  Lords,  the  case  of  Campbelton  has  been  relied  upon  a 
good  deal  in  the  discussion  in  the  course  of  this  argument.  1 
can  find  nothing  in  that  case  which  goes  against  the  present 
decision.  On  the  contrary,  I  find  that  my  Lord  Iloncreiff,  in 
his  very  luminous  judgment  in  that  case,  says  this: — The  ques- 
tion was,  whether  Dalintober  was  within  the  boundaries  of  the 
harbour,  and  whether  a  party  who  bad  erected  a  quay  at  Dal- 
intobcr had  a  right  to  use  that  quay  free  from  the  rights  of  the 
other  party,  the  Magistrates  of  Camphelton,  who  had  a  sort  of 
general  right —I  suppose  it  is  one  of  the  arms  of  the  sea: — His 
Lordship  says—"  When  it  is  settled  that  Dalintober  is  within 
the  boundaries  of  the  harbour,  It  appears  to  me  that  the  de- 
cision in  the  case  of  Scott  establishes  in  point  of  law,  that  tbe 
burgh  holding  such  a  grant,  arc  entitled  to  levy  the  dues  which 
they  may  hare  been  in  the  use  of  levying  for  above  forty  years 
at  any  place  within  the  bounds."  Now,  that  is  just  the  argu- 
ment in  the  present  case.  But,  then,  what  does  his  Lordship 
say  T — "Unless  the  other  party  could  produce  either  another 
grant  In  bis  own  favour,  or  at  all  events,  clear  proof  of  total 
immunity  at  one  particular  point  or  quay  for  above  forty  years.'' 
That  is  exactly  the  contention  here. 

My  Lords,  the  case  of  Scott  has  been  alluded  to,  and  I  find 
in  the  report,  that  my  Lord  Mackenzie  laid  down  what  my 


noble  and  learned  friend  has  generally  referred  to :— "  Hid  iba 
defender  averred  a  constant  and  universal  use  to  land  or  to  ship 
goods  and  passengers  at  some  place  within  the  precincts,  sod  in 
defiance  of  the  right  granted  to  the  pursuers,  tliat  would  lmt 
raised  a  different  case."  How,  this  case  of  Salt,  both  in  the 
Campbelton  case  and  in  the  present  case,  has  been  mainly  re- 
lied upon,  and  your  Lordships  see  there  what  my  Lord  Mac- 
kenzie lays  down,  which  is  a  plain  admission  of  the  right  to  xs 
up  an  immunity,  on  the  ground  of  a  negative  presc  ' 
simply,— that  Is  to  say,  a  dereliction  during  forty  years ; 
particular  spot,  although  there  has  been  usage  of  that  spot  u  ■ 
harbour  or  quay,  it  being  inconsistent  with  the  right.  la  iA 
these  cases,  it  is  not  sufficient  that  the  party  shall  shew  that  si 
a  particular  place  no  dues  have  been  claimed ;  be  most  shev 
that  the  non-claim  and  the  non-levy  of  those  dues  has  been  inch 
as  to  be  wholly  inconsistent  with  tbe  right  claimed.  If  there 
had  been  no  harbour,  if  there  had  been  no  user,  if  there  bad 
been  no  landing  of  goods,  oruo  shipping  and  unshipping  at  thai 

Smiculsr  place  ;  if  there  bad  been  no  means  of  levying  the 
lies,  if  the  party  claiming  the  right  of  harbour  Itad  not  tit 
means  of  levying  dues,  because  there  were  no  ships  resorting 
thereto, — that  clearly  would  not  be  a  case  of  negative  prescrip- 
tiou,  because  a  negative  prescription  proceeds  upon  a  derelic- 
tion of  a  right  in  circumstances  iu  which  the  party  claiming  the 
right  might,  if  he  had  Ihut  right,  have  exercised  it.  Take,  for 
instance,  thirlage,  which,  it  is  admitted,  may  be  tost  by  a  Hep- 
live  prescription  :  Suppose  the  party  has,  during  upwards  a 
forty  years,  possessed  hi»  Janit— we  might  lake  oven  the  instance 
of  a  party  within  tbe  scupe  of  the  thirlage,  possessing  the  land 
during  the  whole  of  those  forty  yean — and  suppose,  daring  tbe 
wlmle  of  that  time,  there  was  no  corn  growing — lhat  would  km 
be  a  negative  prescription,  there  being  no  grana  crescuiia  njm 
which  the  right  would  operate.  So  here,  if  there  had  been  so 
place  where  the  magistrates'  rights  of  levying  dues  could  be 
exercised,  if  there  had  been  no  harbour,  or  no  place  where  tbej 
could  hare  levied  those  dues,  of  course  there  could  not  be  > 
negative  prescription.    But  here  there  has  been  a  port;  thit 

Grt,  by  admission,  which  is  to  betaken  as  the  verdict  of  a  jiur. 
■  been  used  asa  port  during  upwards  of  forty  years,  and  veaeU 
there,  loading  and  unloading,  have  been  suffered  there  to  bad 
and  unload  without  any  toll.  I  therefore  hold,  that  ia  Ibis 
case  there  has  been  an  immunity  proved  by  this  party  from  the 
rights  alleged — that  the  judgment  is  correct  which  affinal  Ibti 
immunity— and  that  there  i*  nothing  in  law  to  make  it  incaptbk 
of  being  enjoyed. 

Then,  my  Lords,  as  to  the  argument  upon  the  statute,  I  ui- 
tirvly  agree  with  my  noble  and  learned  friend,  lhat  tliat  swats 
is  to  be  taken,  with  regard  to  the  rights  of  parties,  (it  is  a  prints 
act),  at  the  time  when  the  act  waa  passed.  If  this  right  existed 
in  the  owner  of  Ferry -port -on- Craig  from  time  immemorial,  ur 
for  forty  years  before  the  year  1843,  and  consequently  forfortj 
year*,  or  from  lime  immemorial,  before  the  psssing  of  tbe  s* 
we  arc  to  enquire  whether  the  intention  of  the  legislature  *s> 
to  take  away  what  the  general  law  so  rested  in  the  owner. 

My  Lords,  for  the  purpose  of  removing  all  doubt  as  to  tbe 
positive  scope  of  the  finding  of  the  interdict,  and  of  the  judgment 
of  assoilzie  and  absolvitor,  I  think  that  certain  words  eu  be 
added  without,  properly  speaking,  altering  it.  It  may  beta* 
by  saying,  lhat  this  is  to  have  no  prejudice,  and  is  not  to  be 
taken  as  deciding  those  points  which  really  cannot  be  decided. 

Mr.  Bclhtl. — My  Lords,  I  understand  that  your  Imdsbipt 
desire  that  we  should  furnish  to  your  Lordships,  or  to  yaf 
officer,  a  form  of  saving  clause — a  form  of  proviso  to  be  ip- 
pendedlo  the  interlocutor  by  force  of  jour  Lordships'  jodgaW- 
qualifying  the  interlocutor  thus  far — 

Lord  Chancellor.— Ttte  interdict- 

Mr.  Bethel— Yes,  my  Lord— the  interdict  here  la  tasntn- 
locaror  in  fact—  quality  ing  the  coder  thma  far,  that  it  jsac*» 
extend  beyond  that  harbour  of  Port-ou. Craig,  which  is  saw- 
tioned  in  the  tint  isetw,  and,  by  the  condition  thereof,  fees**  m 
have  boon  seed  by  the  respondent.  My  Lords,  if  yoa  wilp* 
mi t  my  learned  friwad  and  myself,  we  will  endsavcar  is •0** 
upon  a  form  of  saving — if  we  do  not  agree,  we  will  sash  bast 
up  our  respective  (bnns. 

InterlocuLon  o£ii~mejl,  with  variation,  and  wiA  owfe 

Firat  Division.- -Lord  Wood,  Ordinary.— Dudi Is  and  Crag, 
AppeUmili  SoSeitort.  —  Adam  Burn,  SeipondnUi'  SofafC.- 
f(i.D.R) 
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2C>th  March  1852. 
Hotras  01  Loans. n 
Ko.  204. — William  U'WiLLiAH,  Appellant,  v.  Alex- 
snbbr  Maxwell  Adams,  Inspector  of  Poor  for  tho 
Parish  of  Glasgow,  Respondent. 
Willi  a  si  Ltsmav,  Appellant,  v.  John  M'Tear,  Inspec- 
tor of  Poor  of  the  Parish  of  Gorbals,  Respondent. 
Poor-La* Act  1946— Statute  8 and  9  Vict,  c.  88— Fanner,  Able 
Bodied,  Children  of—  Aliment— Held  by  the  House  of  Lord; 
{■firming  tho  judgment  uf  the  Court  of  Session],  (A a/  an  able- 
bediedman,  utterly  dettiiute,  and  unable  to  find  employment,  hat 
w  tt$al  claim  against  the  paroeHal  fundi,  either  for  kit  own  sup- 
perl,  or  for  that  of  Ml  children  in  pupiWtrity. 
SUtote— Clause— Construction— Poor-Law  Act  8  and  9  Vict 
c.88 — Opinion  of  House  of  Lords,  Thai  to  far  at  prior  statute* 
may  countenance  the  doctrine,  thai  able-bodied  paupers  are  entitled 
h  parochial  relief  in  Scotland,  |§  78  and  91  of  the  itatute  operate 
» tnfidtnt  repeal  to  that  effect. 

Reference  is  made  to  the  detailed  report  of  these 
cues,  supra,  vol.  xxi.  p.  253 — 27th  February  1849. 

Lindsay,  an  able-bodied  cotton-spinner,  aged  about 
50  years,  applied  to  Thomson  and  M'Tear,  the  inspec- 
tors of  the  poor  in  the  parish  of  Gorbals,  for  parochial 
relief  to  his  four  children,  who  were  all  in  pupiUarity. 
The  grounds  of  the  application  were,  the  utter  destitu- 
tion of  the  applicant,  and  his  inability  to  find  employ- 
ment. Thomson  and  M'Tear,  not  denying  these  aver- 
ments, rejected  the  application,  on  the  ground  thatLind- 
ssy,  is  an  able-bodied  man,  had  no  legal  claim  against 
tbe  parochial  funds  for  the  support  of  his  children. 

Lindsay  presented  to  the  Sheriff  a  petition,  of  which 
the  prayer  was  as  follows: — 

"  To  conrider  tbe  statement  of  facts  annexed ;  and,  In  respect 
tithe  prima  facie  case  made  out  tbcrab}',  to  ordain  the  inspec- 
tor of  poor  for  the  pariah  of  Gorbals  to  afford  relief  to  the  poti- 
tloner  tor  his  four  hetpieas  children  In  tbe  meantime,  and  to  or- 
dain did  Inspector  to  continue  said  relief  until  tbe  petitioner's 
children  are  otherwise  provided  for :  Therefore,  to  find  the  said 
children  legally  entitled  to  end)  interim  relief  as  maybe  necea- 
«ry  for  their  support  from  the  parish  of  Gorbals ;  and  to  ordain 
tbe  parochial  board  of  said  parish  to  determine  the  question  of 
amount  of  relief;  to  find  the  defender  liable  in  expenses;  or  to 
do  otherwaya,"  Ac. 

The  statement  of  facts  annexed  to  the  petition  was 
u  follows: — 

"1.  Tho  petitioner  is  a  poor  man,  abont  fifty  years  of  age,  at 
present  in  a  state  of  extreme  poverty,  and  out  of  employment 
2.  The  petitioner  Is,  by  trade,  a  cotton-spinner;  but  for  the  last 
fire  weeks  he  bas  not  earned  one  farthing,  owing  to  the  dul- 
se* of  trade,  and  his  employers  having .<■.-*.._. 


ilreu— the  youngest  only  three  years,  and  the  oldest  about  ten 

C us— each  and  all  of  whom  are  quite  unable  to  do  anything 
their  own  support,  or  even  to  take  care  of  themselves.  The 
petitioner's  wife  U  confined  in  the  Boyal  Infirmary  of  dropsy, 
she  was  before  then  seised  with  fever ;  but,  owing  to  cold,  and 
"sot  of  sufficient  nourishment,  she  was  seised  with  a  dropsical 
disease,  under  which  she  now  labours.  4.  The  petitioner's 
children  are  In  a  state  of  extreme  poverty.  They  are  at  pre- 
•satis  great  danger  of  starving,  for  want  of  the  common  ne- 
eawsrles  of  Hfe.  Tbe  petitioner  has  nothing  to  give  them. 
Be  Is  himself  starving,  and  is  not  allowed  to  go  and  beg  for 
ttosv  ft.  The  petitioner  has  applied  to  the  inspector  of  poor 
fee  the  parish  of  Gorbals  for  relief  for  his  children  In  the  mean. 
Aae,  on  tbe  ground  that  be  was  not  able  to  provide  for  them, 
and  that  they  were  actually  starving— but  he  was  distinctly 
MttM  6.  The  petitioner  is  a  native  of  Glasgow,  wrought  In 
H  fcr  the  last  twenty  years,  and  supported  hlmsvlf  and  hie 


•  (Tmam— Lord  Truro,  and  Lord  Brougham, 


family  honestly.  He  is  now  reduced  to  a  state  of  absolute  want, 
and  cannot  support  his  four  helpless  children." 

The  Sheriff-substitute  (Bell)  ordered  interim  relief  till 
the  issue  of  the  action,  under  reservation  of  all  pleas;  and 
pronounced  the  following  judgment: — 

"Finds  that  the  pursuer  does  not  claim  relief  on  his  own  ac- 
count, but  on  account  of  his  children,  as  their  admiuistiutor: 
Finds  it  averted  by  the  piusuor,  and  not  denied  by  the  defen- 
der, that  he  Is  a  cotton-spinner  by  trade,  but  that,  for  five 
weeks  previous  to  tiie  institution  of  this  action,  he  had  been 
out  of  employment,  and  had  earned  nothing,  owing  to  the 
dulness  of  trade — his  employers  having  no  work  for  him  ;  and 
that  he  had  tried,  but  had  not  been  able  to  procure  work  any- 
where :  Finds  it  further  averred,  and  not  denied,  that  the  said 
pursuer  has  four  children — the  eldest  of  whom  is  only  ten  years 
of  age,  and  the  youugest  about  three ;  and  that  his  wife  was, 
at  the  time  tbe  action  was  raised,  in  the  Royal  Infirmary,  ill 
of  dropsy,  of  which  complaint  she  has  since  died :  Finds  that, 
in  these  circumstances,  the  pursuer's  Enid  children — being  un 
able  to  do  anything  for  their  own  support,  and  receiving  no 
support  from  their  father,  who  has  not  the  means  of  support- 
ing them,  nor  from  any  other  source — fall  under  the  class  of 
persons  entitled  by  law  to  parochial  aid  :  Therefore,  and  for 
the  reasons  stated  in  the  annexed  note,  repels  the  defences; 
and  ordains  the  defender  to  afford  the  pursuer's  said  children 
relief  accordingly,  as  long  as  their  father  remains  out  of  em- 
ployment, and  without  means— not  by  bisown  fault,  but  through 
the  operation  of  causes  over  which  he  has  no  control ;  and  ap- 
points the  parish  of  Gorbals  forthwith  to  meet  and  determine 
the  question  of  amount :  Finds  the  defender  also  liable  in  ex- 

The  Sheriff  (Alison)  having  adhered,  Thomson  and 
M'Tear  presented  an  advocation,  on  advising  which,  the 
Lord  Ordinary  (Robertson),  on  9th  June  1848,  pro 
nounced  the  following  interlocutor: — ■ 

"  In  respect  itle  not  denied  that,  at  the  date  of  tbe  application 
for  relief,  the  petitioner  bad  no  means  of  subsistence,  and  was 
unable  to  procure  work  of  any  kind,  whereby  be  might  earn 
wages  for  the  support  of  himself  and  his  children  ;  and  in  re- 
spect the  said  children  are,  from  their  youth,  unable  to  woik, 
or  earn  asubslBtence  for  themselves — finds  that,  while  remain- 
ing nnder  such  circumstances,  they  are  by  law  entitled  to  re- 
lief, to  the  extent  of  necessary  sustentatlon  ;  and,  therefore, 
adheres  to  the  judgment  of  the  Sheriff;  repels  the  reasons  of 
advocation;  remits  the  cause  timplidter  to  the  Sheriff;  and 
decerns :  Finds  the  respondent  entitled  to  expenses." 

For  the  notes  attached  to  the  interlocutors  of  the 
Sheriffs  and  Lord  Ordinary,  see  the  previous  report. 

Thomson  and  M'Tear  reclaimed. 

While  this  cause  was  in  dependence,  M(  William,  an 
able-bodied  workman,  utterly  destitute,  and  unable  to 
find  employment,  made  an  application  for  relief,  on  his 
own  account,  to  the  inspector  for  the  poor  of  the  parish 
of  Glasgow.  On  refusal  of  the  application,  he  presented 
a  petition  to  the  Sheriff,  of  which  the  prayer  was  as 
follows  : — 

"To  consider  the  statement  of  facts  annexed ;  and,  in  respect 
of  the  prima  facie  case  made  out  thereby,  and  by  the  letter  or 
certificate  herewith  produced  verifying  the  petitioner's  poverty 
and  inability  to  support  himself  by  labour,  by  reason  of,  the 
want  of  employment,  to  ordain  Alexander  Maxwell  Adams, 
inspector  of  the  poor  of  the  parish  of  Glasgow,  to  afford  suffi- 
cient relief  to  the  petitioner  In  the  meantime ;  and  to  ordain 
the  said  inspector  to  lodge  a  statement  in  writing  in  the  hands 
of  the  clerk  of  court,  shewing  the  reasons  why  such  relief  was 
refused ;  and  thereafter,  on  advising  the  case,  to  find  the  peti- 
tioner legally  entitled  to  interim- relief ;  and  to  ordain  the  pa- 
rochial board  of  the  parish  of  Glasgow  Instantly  to  proceed 
and  determine  the  question  of  amount;  and  to  find  tbe  in- 
spector of  poor  for  the  parish  of  Glasgow  liable  in  expenses." 

The  statement  of  facts  annexed  to  this  petition  was 
as  follows  : —  * 

"  1.  The  petitioner  is  a  boiler-maker  to  trade,  but  was  out 
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of  employment  for  the  last  three  months,  by  reason  of  dulnesa 
of  trade,  and  his  employers  having  no  more  use  for  him.  The 
petitioner  1b  a  married  man,  aged  thirty-eight  yearn,  and  a 
native  of  Olrvuii ;  but  he  resided  In  the  parish  of  Glasgow  for 
the  last  twenty  years.  2.  The  petitioner  is  in  very  destitute 
circumstances-  he  has  no  means  wherewith  to  support  himself; 
and  although  he  has  aierted  himself  In  every  way  to  find  work, 
he  entirely  failed.  He  would  work  at  any  sort  of  work  ;  and 
lie  (ravelled  to  Oreenock,  Paisley,  and  Kilmarnock,  in  quest 
of  work ;  but  he  oonid  not  find  any.  He  travelled  also  round 
Glasgow  and  neighbourhood  for  miles,  but  was  defeated  in  get- 
ting any  kind  of  work.  8.  The  petitioner  applied  to  the  in- 
spector of  poor  for  the  parish  of  Glasgow  for  relief,  In  order  to 
Ihi  preserved  from  starvation ;  hut  he  was  refused,  and  was 
told  that  he  could  get  no  relief  without  an  order  from  the  She- 
riff. Tin-  petitioner  is  under  the  necessity  of  making  this  ap- 
plication to  your  Lordship." 

This  statement  was  not  denied  by  the  inspector, 
Adams,  who  contended,  however,  that  it  was  not  relevant 
to  support  the  petitioner's  claim  for  parochial  aid  as  a 
matter  of  right. 

The  judgment  of  the  Sheriff-substitute  (Bell)  was  aa 
follows  : — 

11  Finds  that  the  pursuer  is  an  able-bodied  man,  who  claims 
parochial  relief  in  rt  spect  he  is  out  of  employment,  and  unable 
to  procure  any :  Finds,  for  thu  reasons  stated  In  the  annexed 
note,  that  the  pursuer,  in  the  circumstances  art  forth,  is  not 
legally  entitled  to  relief:  Therefore,  refuses  to  make  an  order 
outre  defender  to  afford  relief;  and  dismisses  the  application: 
Finds  no  expenses  due  ;  and  decerns." 

On  appeal,  the  Sheriff  (Alison)  pronounced  the  follow- 
ing judgment: — 

"  For  the  reasons  stated  In  the  interlocutor  of  11  th  October 
last,  and  note  thereto  subjoined,  finds  the  pursuer,  In  the  cir- 
cumstances stated,  and  not  denied  on  record,  entitled  to  paro- 
oliial  relief,  but  that  only  so  long  aa  he  shall  remain  In  desti- 
tute circumstances,  and  unable  to  find  work ;  and  said  relief 
to  be  afforded,  and  received  by  the  pursuer,  in  exchange  for 
labour  or  otberways,  aa  the  parochial  board  may  see  fit :  And 
ordains  the  parochial  board  of  the  parish  of  Glasgow  instantly 
to  meet  and  determine  the  amount  of  relief  to  be  given  to  the 
pursuer,  with  or  without  labour  In  exchange  on  his  part ;  Finds 
the  pursuer  entitled  to  expenses." 

See  previous  report  for  the  notes  attached  to  each  of 
these  judgments. 

In  an  advocation,  the  Lord  Ordinary  (Wood),  in  re- 
spect of  the  dependence  of  the  case  of  Thomson  and 
5 1 'Tear  v.  Lindsay,  made  great  avizandum  to  the  First 
Division  of  the  Court.  Both  cases  were  heard  together 
before  the  whole  Court. 

The  Consulted  Judges  having  returned  opinions,  (for 
which  see  previous  report),  the  First  Division  of  the 
Court  (7th  February  184'J)  sustained  the  advocation  in 
WWilliara's  case,  and  refused  his  application  for  relief. 
An  appeal  was  presented  to  the  House  of  Lords  against 
this  judgment,  which  was  maintained  to  be  erroneous  on 
the  following  grounds : — 

"  1.  Because  it  Is  an  admitted  fact  that  the  appellant,  though 
willing  to  work  for  his  livelihood  at  any  description  of  work, 
is  enable  to  find  any  kind  of  work,  in  any  pait  of  the  country, 
at  which  he  can  he  employed.— Alison's  Treatise  on  the  Ha. 
nagement  of  the  Poor,  1840,  pp.  181,  160.  2.  Because,  accord- 
ing to  the  sound  construction  and  true  meaning  of  the  statnts 
1 579,  and  the  other  Scottish  statutes  relating  to  the  relief  of 
the  poor,  a  person  in  the  situation  of  the  appellant,  who  la 
admitted  to  be  unable  to  earn  his  livelihood  .by  any  kind  of 
work  or  employment,  is  entitled  to  claim  relief  from  the  paro- 
chial funds— Aburdecn  Council  Records,  vol.  ii.  pp.  124,  £60, 
372.  8.  Because  the  practice  which  has  followed  on  tbestatoto 
1676,  and  the  other  relative  Statutes,  has  been  to  construe 
them  for  the  benefit  of  all  those  poor  who '  must  of  neceanty 
live  by  alms ;'  and  this  construction  has  been,  supported  by 
decisions  of  the  courts  of  law.— Pollock  v.  Darling,  Jan.  17, 


1604;  Morrison,  vote  Poor,  p.  10,951  ;  Hutcheson,  2d  sd.,  ml 
li.  pp.  87,  88,  61 ;  Tait,  Sd  ed.  p.  274. 

Adams  maintained  in  his  case  that  the  judgment  m 
well-founded,  for  the  following  reasons: — 

"1.  No  claim  for  parochial  relief  exists  at  common  law,  uA 
the  appellant  has  no  right  to  such  relief  under  the  act  167B,t 
74,  by  which  assessment  for  the  poor  is  authorised. — BndVj 
v.  Harrington,  6  Bam.  and  Cresa  p.  475.  Buchanan  a  hiker, 
Feb.  21,1827;  6  8b.  p.  884.  Acta  1427,  c  107;  1679,  u  Ii 
2.  The  statutes  prior  to  that  of  1679,  c  74,  negative  the  chin 
of  the  appellant— Acts  1424,  c.  26 ;  1426.  t  66. ;  160*.  c  70. 
8.  The  statutes  subsenuent  to  the  act  1678,  c  74,  also  Dentin 
the  appellant's  claim.— Acta  1881,  c  88;  1663,  a  16.;  16i* 
c.  18.  4.  The  appellant's  claim  is  not  supported  by  snlhoriu 
or  usage.  6.  Audit  receives  no  countenance  from  the  set  8 
and  9  Vict  o.  87. 

MTear  supported  the  judgment  upon  the  following 
grounds: — 

"  1.  The  appellant,  being  an  able-bodied  person,  is  i»t  en- 
titled to  obtain  parochial  relief  either  for  himself  or  hi*  chil- 
dren. 2.  The  right  of  the  appellant's  children  to  obtain  ra- 
rochlal  relief  is  dependent  upon,  and  Inseparable  from,  lh* 
right  of  the  appellant  to  obtain  such  relief,  8.  The  claim  d 
the  appellant  Is  not  supported  by  statute. 

The  following  was  the  argument  (heard  in  July  1851' 
in  M'William  v.  Adams: — 


fault  of  his  own,  cannot  get  work  to  do,  is  eiuicled  to  te  .  . 
or  permanent  relief  from  the  poor-law  authoritiea  The  cast 
of  the  pauper  was  made  under  8  and  9  Vict,  c  ST,  §  71;  sodn 
have  here  to  judge  of  the  legality,  not  the  amount  of  the  reW . 
It  is  admitted  that  the  appellant  has  honafide  failed  to  g*t  em- 
ployment, and  that  he  isrsctus  in  curia  Section  7Bof  the  1st 
statute  expressly  leaves  the  rights  of  able-bodied  paupers  »bert 
they  were,  so  that  we  are  thrown  back  to  earlier  statoM,  tf 
which  the  governing  one  is  1679,c  74.  Before  lMt.tbereni 
an  organised  system  of  begging  in  Scotland,  which  wss  rtctf- 
nixed  by  various  statutes ;  and  all  children  under  14,  snd  agtd 
people  above  70,  enjoyed  a  liberty  or  right  to  beg.  At  learth 
this  licence  was  abused,  and  the  statute  1579  was  panel  ts 
establish  a  mode  by  which  all  those  who  came  within  cerusi 
classes  or  descriptions,  were  to  be  punished  as  '  idle  vagsboodt,' 
while  certain  others  were  to  have  a  legal  relief-  We  msinaia 
that  the  case  of  the  appellant  fall*  within  the  remedial,  sad  sot 
the  penal  branch  of  tlie  statute.  It  is  plain  that  he  is  cicloW 
from  nil  the  classes  marked  out  for  punishment,  by  the  chant- 
teristic  of  '  willingness  to  work,' — for  the  word  '  idle'  is  the  petal 
list, — the  only  word  applicable,— directly  means  'wsawalj 
and  wilfully  Idle.'  As  to  the  remedial  part  of  the  statute,  it* 
words  'aged,  poor  and  impotent,'  have  each  a  sobsuniire  spa 
independent  meaning.  The  word  'impotent'  also  is  si  ap- 
plicable to  those  who  cannot  get  work  to  do,  as  to  those  »a> 
cannot  do  the  work  they  get, — the  cause  of  the  work  sot  hssf 
done,  being  in  both  cases  equally  oat  of  the  control  of  tbe  per- 
son failing  todoit-  The  word  'decayed'  mayalsobecoastnel 
to  include  the  appellant,  as  It  imr  lies  here  a  decay  in  sststa* 
social  position,  rather  than  in  physical  powers.  But  the  im- 
portant words  are,  >  those  who  must  of  necessity  live  by  alas,' 
which  are  the  governing  and  laxative  words,  mud  unheal*  »H 
those  of  the  previous  classes,  or  sny  class,  who  have,  ftom  *■*> 
ever  cause,  no  alternative  but  to  starve  or  beg.  Aataiai" 
remedial,  as  well  as  a  penal  statute,  ihe  former  part  aba  " 
eeivB  all  the  more  liberal  construction,  that  the  latter  al 
in  such  stringent  penalties.    Unless  s 


>pted,  thousands  of  industrious  poor,  who  ma/,  bs.jtsJM* 

■■""' '  -if  employ meut  in  consequence  vt t  fqoif  *tl8? 

trade,  would  perish  and  be  lost  to  .snail J.  **• 


suddenly  out  of  employmi 
-speculation  in  trade,  won  I 
very  mischief  would  thus  be  ...... 

ed  to  stop, — tii.  thu  mischief  of  bogging.    The 


ited,  which  Uiestatatav^siftsss- 

.    of  begging.    ?b8uth«|afc,s*. 

the  theory,  that  the  statute  consider**"  aawj 


>  found  not  actually  at  work,  as  wilfully  idle,  and  n>se**i 
liable  to  the  tremendous  penalties  mentioned  in  r         *" * 
But  this  is  i  gratuitous  assumption,  as  well  as  auML.   T, 
inhumane  one.    In  other  words,  it  means,  that  j*  is.  B 


■  HMlut- 
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■UliHe  presumption  of  law,  that  every  able-bodied  person,  will- 
ing to  vork,  can  And  work  to  Jo.  If  bo,  then  the  pauper  must 
cume  vithin  %  93  of  8  and  9  Vict.,  and  thus  he  will  be 
[■unishible,  DM  only  for  not  gelling  work,  but  also  for  not 
maintaining  his  children,  while  he  U  actually  starving  him' 
tdf,  — which  seems  a  monstrous  conclusion.  Again,  it  fa 
■aid,  that  though  the  appellant's  case  may  not  come  within 
Ibeptosl  branch  of  the  statute,  It  docs  not  follow  that  it  la 
included  within  the  remedial  branch,  for  it  may  be  a  cam 
oaunu.  To  thii  we  answer,  that  there  it  no  conceivable 
mtt  of  tinman  society  where  such  cases  may  not  occur.  The 
mints  of  1579  has  every  appearance  of  having  been  paaaed 
to  meet  poverty  in  all  ill  varied  forma,  and  to  be  an  exhaustive 
mature.  In  support  of  the  other  view,  it  is  said,  that  while 
\he  statute  seems  to  copy  all  ita  other  provision!  from  a  cotem- 
ponry  English  statute  of  Elisabeth,  the  provision  aa  to  the  able- 
bodied  poor  is  purposely  omitted ;  but  it  is  much  more  reason- 
able to  suppose  it  waa  omitted,  because  it  was  superfluous,  owing 
to  the  tuple  provision  contained  in  the  remedial  portion.  Be- 
sides, the  subsequent  slatutea  corroborate  our  new,  that  the 
cine  of  able  bodied  paupers  was  by  no  meant  absent  from  the 
mind  of  the  legislature  in  those  times.  Thua  the  statute  1673 
t-tpreialy  mentions  and  provides  for  them.  It  waa  also  said  in 
toe  Court  below,  that  it  waa  only  the  permanent  poor  who  were 
meant  to  be  relieved  by  the  statute  1579.  But  we  see  no  real 
difference  between  temporary  and  permanent  poverty.  A  broken 
leg  or  a  fever  la  just  as  good  a  ground  for  relief,  aa  a  more  en- 
during disability ;  and  what  would  be  the  value  of  a  poor-law 
vhioh  made  such  a  distinction  '/  The  case  of  Polbxk  v.  Darling, 
Morr.  10,511,  it  an  express  authority  in  our  favour.  The  whole 
question  was  discussed  fully  at  that  time,  all  the  statutes  re- 
i  iii»ol,  and  a  solemn  decision  come  to  by  a  majority  of  nine  to 
«is  of  the  then  Judges.  That  decision  has  been  treated  as  law.— 
!  Hutch.  J.P.  (2d  ed.)  51 ;  Tait  J.P.  (3d  ed.)  274.  It  it  true 
so  other  case  is  reported  on  the  subject)  but  this  is  not  to  be 
vondered  at,  when  we  consider  that,  owing  to  the  unpopularity 
of  the  practice  of  assessment  in  Scotland,  which  only  arose  to- 
wards the  end  of  last  century,  the  circumstances  were  not  likely 
to  occur.  But  in  Watson  v.  Heritors  of  Ancrum,  7  Sh.  493, 
Lord  Cringletie  intimated  an  opinion  favourable  to  the  present 
claim.— See  also  Heritors  of  Paisley  v.  Richmond,  39tb  Nor. 

Btthel  Q.C.,  and  Anderson Q.C.,  for  respondent  Adams — 
It  is  material  to  consider  what  policy  prevailed  at  the  time  the 
statute  1579  waa  passed.  The  evil  then  to  be  corrected  waa  the 
'Kiuns  practice  of  begging,  resorted  to  by  stark  and  able-bodied 
persona  But  it  it  necessary  to  consider  the  state  of  the  law 
before  1579.  The  common  law  of  Scotland  gave  no  light  to 
able-bodied  men  to  seek  relied  If  it  had  done  so,  there  were 
eupenbundant  materials  in  those  times  for  applying  it;  but 
there  it  no  record  of  tnch  a  claim,  and  we  may  assume  this  to 
bs  the  common  law,  especially  at  the  other  side  have  abandoned 
the  contrary  position.  It  it  as  the  creature  of  statute,  therefore, 
that  we  must  view  the  right  in  question.  The  old  statutes 
slvavi  treated  the  poor  as  of  two  classes — the  idle,  and  the  ln- 
" 'in  or  impotent ;  and  the  maxim  on  which  legislation  proceeded 
"as,  that  every  person  able  and  willing  to  work  can  find  work 
to  no— where  there's  a  will  there's  a  way.  The  benefit  of  so- 
ciety requires  this  rule  aa  a  basis  for  legislation  to  proceed  upon. 
There  were  only  two  important  statutes  before  1579 — that  of 
H!l,c!5,  which  allowed  some  beggars  to  get  tokens  of  licence, 
while  It  ordained  others  to  labour ;  and  that  of  1503,  c.  7,  (and 
IMS  c  S9\  by  which  tokens  were  taken  away  from  all  except 
the  'cruiked,  sick,  weak,  and  impotent,'  while  the  others  were 
">  he  put  to  crafts,  otherwise  to  be  punished.  There  ia  nothing 
in  the  statute  1 579  to  mark  out  a  third  class.  It  merely  ap- 
points a  provision  where  the  previous  statutes  gave  tokens  of 
lirenee;  it  provided  in  a  new  way  for  those  who  had  been  pre- 
vioasly/  provided  for.  Hence  the  words  descriptive  of  '  idle 
and  masterful  beggars'  in  the  penal  branch  of  the  statute,  are 
lbs  tana  aa  thorn  used  for  able-bodied  labourers  in  1434,  c.  99. 
As  to  tke  remedial  branch  of  the  statute,  the  words  '  aged,  im- 
potent, sUsd  poor,'  used  to  describe  those  entitled  to  relief  are 
read  disjunctively  by  the  appellant,  but  we  read  them  conjunc- 
tively. -These  words  do  not  describe  three  distinct  classes,  but 
twaoMy,  the  word  'poor'  governing  the  two  others.  Thus 
*"  m?**  *r"d  "  as  the  ■  aged  poor,'  and  the  '  impotent  poor,' 
'•"  ntAVstt'tlfa  '  aged,'  nor  the  '  impotent,'  are  entitled  to  re- 
lief Mpsw  tfcey  are  '  poor.'    We  cannot,  therefore,  without 


absurdity,  give  each  word  a  substantive  and  independent  mean- 
ing. The  word  '  decayed,'  also  means  here  '  decayed  in  mind 
or  body,'  and  not  in  estate,  which  is  a  secondary  ur  rhetorical 
Use  of  the  word.  As  to  the  expression,  'which  of  necessity 
must  live  by  alms,'  this  requires  an  antecedent,  which  is  found 
in  the  classes  previously  described,  so  that  it  means  those  of 
the  '  aged  poor,'  or  of  the  '  impotent  poor,'  who  must  '  live  by 
alms.'  The  appellant  is  neither  'aged'  nor  'impotent,'  for 
the  latter  word  implies  physical  inability  only.  The  statute 
1579  thus  does  not  advance  him  at  all.  Of  the  subsequent 
statutes,  that  of  1661,  c  38  gives  an  accurate  description  of  the 
poor  to  be  relieved,  and  the  able-bodied  are  excluded.  In  the 
statute  1661,  c.  43,  it  was  said,  the  word  '  burden'  referred  to 
the  legal  assessment  for  the  purpose  of  relief,  but  we  hold  that 
it  means  the  burden  of  '  vagabondism,'  then  prevalent  The 
statute  1673,  c.  18,  appoints  correction-houses,  and  a  list  of  both 
the  idle  and  the  poor  to  be  made  up  ;  and  it  is  a  historical  fact, 
that  between  1579  and  1673  the  mode  of  assessment  was  never 
resorted  to,  at  the  collections  made  by  the  kirk -sessions  were 
sufficient  to  meet  all  demands.  The  proclamations  of  a  subse- 
quent date  do  not  bear  on  this  question.  Then,  at  to  the  ami 
onisnii,  we  say,  that  the  fact  that  the  statute  1579  copied  the 
14  Eli*,  c  5  in  all  its  provisions,  except  as  to  the  able-bodied, 
proves  that  the  case  was  before  the  mind  of  the  Scottish  legisla- 
ture, hut  was  studiously  and  deliberately  rejected. 
[LordChajiaUiiT. — Were  those  parts  of  the  English  statute  which 
are  not  copied,  afterwards  repealed  ?] 

Yea;  but  the  argument  is  the  same.  Therefore,  if  we  had  no 
other  light  to  guide  us  but  the  literal  construction  of  the  statutes, 
the  appellant  has  no  case.  As  to  Pollock  v.  Darling,  that  was 
not  a  question  between  the  pauper  and  the  guardians  of  the 
poor  funds,  but  between  the  kirk-session  and  a  single  dissentient 
ratepayer.    It  was  a  voluntary  assessment. 

[Lord  Chancellor. — How  so  1  It  was  by  a  majority ;  it  was  not 
voluntary  as  regards  the  dissentient.] 

The  body  who  had  the  power  to  aaseaa,  did  attest,  and  Darling, 
one  of  the  tenants,  objected  to  them  exercising  that  power. 
[Lord  Chancdltsr.— But,  according  to  your  argument,  Darling 
was  acting  in  furtherance  of  the  law.]  i 

No  doubt.  Bnt  the  Judges  at  the  time  ware  very  much 
twayed  by  the  circumstance,  that  he  was  the  only  one,  or  nearly 
so,  who  objected  to  what  was  thought  a  popular  course  of  con- 
duct. The  inspector  of  the  poor  triumphed  there,  and  so  he  has 
done  in  this  case  hitherto. 

[Lord  ChanctUor.— Under  what  statute  was  the  assessment  made 
i  Darling' t  case  F] 

It  was  under  none  in  particular,  but  under  all  of  them  generally. 
[Lord  Chancellor.—  Dj  the  Judges  below  dispute  the  authority, 
or  merely  deny  the  application,  of  that  case  ?] 
Both.  It  was  a  case  of  the  industrious  poor,  who  were  folly 
employed,  but  could  not  earn  sufficient  to  live  upon,  in  con- 
sequence of  the  deamess  of  provisions.    The  decisis 


and  Daniop,  who  represent  it  at  having  been  an  exceptional 
case,  which  proceeded  on  the  ground  of  famine.  The  Judge* 
in  the  majority  were  Craig,  Woudhouselee,  Methveu,  Meadow- 
bank,  Herman,  Ankervllle,  Polkemmet,  and  Balmuto;  while 
those  in  the  minority  were  President  Campbell,  Rae,  Armadale, 
Glenlee,  Bannatyne,  Dunsinnan,  and  Cutlen.  The  private  MS. 
notes  of  the  Judges  thew  famine  was  the  great  disturbing  causa 
of  that  judgment.  At  to  the  case  of  Watson  a.  Heritors  of 
Ancrum,  Lord  Cringletie't  Interlocutor  was  reversed  by  the 
Inner-House.  The  Heritors  of  Paisley  v.  Hichmond,  so  far  aa 
it  goea,  is  In  our  favour ;  for  though  the  Sherifl  there  had  no 
jurisdiction,  and  his  judgment  was  set  aside,  hit  opinion  waa 
with  us.  The  practice  of  the  country  has  always  been  against 
the  appellant  Assessment  always  was,  and  Is  to  this  day,  un- 
popular In  Scotland,  and  for  nearly  two  centuries  after  1579,  it 
wat  not  resorted  to, — the  obvious  deduction  from  which  fact  is, 
that  if  that  statute  had  provided  assessment  to  meet  the  claims 
of  the  able-bodied  poor,  it  must  have  been  put  in  operation  in 
many  cases.  The  opinions  of  the  institutional  writers  point 
against  the  appellant. — Bank  ton,  1.  3.  60;  Erskine,  1.  7.  63; 
Pitmilly's  Poor- Laws,  3 ;  Duntop's  Poor-Laws,  (3d  ed.)  334. 
Pollock  v.  Darling  it  the  first  instance  of  such  a  claim  haviug 
been  advanced,  the  grounds  usually  assigned  being  other  than 
mere  non-employment.— Baxter  v.  Heritors  of  trailing,  Mor. 


REPORTS  OF  CASKS  DECIDED 
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10,573;  RunoJmans.  Heritors  of  Unrdington,   Mnr.   10,583; 

Parish  of  Dalmcllington  v.  Magistrates  of  Irvine,  18th  Dec 
1800.  And,  since  Pollock'!  case,  the  same  old  principle  is  im- 
plied.— Eigg  ins  v.  Barony  of  Glasgow,  1824,  F.C.  583.  If  the 
appellant  is  entitled  to  relief  at  all,  it  must  be  only  occasional 
and  temporary. 

S.  Palmer  in  reply- 
To  assume  that  it  is  the  theory  of  the  Scottish  statutes,  that 
every  person  able  and  willing  to  work  can  get  work  to  do,  is 
simply  begging  the  question.  It  Is  also  going  too  far  to  say, 
that  all  able-bodied  persons,  under  all  circumstances,  were  pro- 
hibited from  begging  before  the  statute  15T9,  and  that  it  was  only 
for  the  classes  of  poor  previously  dealt  with  and  recognised,  that 
that  statute  provided  on  assessment  as  a  substitute— a  new  fund 
for  an  old  object.  The  earlier  acta  were  broadly  distinguished 
from  the  act  1579.  They  were  not  intended  to  suppress,  but 
to  regulate  mendicancy,  aod  provided  no  assessment  or  public 
mode  of  relief,  dot  any  remedy  whatever,  except  punishment  In 
certain  cases.  That  being  their  object  and  scope,  it  was  im- 
possible they  could  draw  a  line  where  begging  on  the  one  side 
was  legitimate,  and  where,  on  the  other,  it  became  culpable. 
The  thing  chiefly  in  view  iu  the  state  of  prepense  and  habitual 
mendicancy  as  a  profession  or  calling,  The  general  scheme  of 
the  acts  is,  that  those  who  could  not  '  win  their  living  other- 
ways'  were  allowed  to  beg ;  but  the  sturdy  or  stark  were  to 
betake  themselves  to  regular  trades.  There  la  nothing  what- 
ever on  the  face  of  the  statutes,  indicating  the  maxim,  that  those 
able  to  work  could  get  work,  and  It  Is  not  to  be  imputed  to  the 
legislature  without  the  strongest  grounds.  The  statute  1579,  un- 
like the  prior  statutes,  aimed  at  intercepting  mendicancy  at  its 
sources.  The  respondent  says  that  cone  were  to  be  relieved 
but  the  permanent  poor;  but  the  object  of  the  statute  wonld 
have  been  defeated  If  it  hud  been  confined  to  those  cases.  It 
was  quite  as  necessary  to  provide  against  occasional  soliciting 
of  alms,  as  habitual,  for  it  is  the  tendency  of  the  one  to  grow 
Into  the  other.  We  might  therefore  expect  to  And,  rather  than 
otherwise,  a  much  greater  comprehensiveness  in  the  remedial 

Chrions  of  the  statute  1579.  As  the  earlier  act*  provided  fur 
ces,  which  were  in  fact  the  legal  title  to  beg,  it  was  not  to 
be  expected  there  would  be  any  distinct  reference  to  a  class  to 
whom  these  did  not  apply,  since  the  industrious  poor  would  not 
think  of  leaving  their  work  to  go  and  beg ;  yet  the  common 
law  right  remained  in  favour  of  those  who  could  not  otherwise 
win  their  living. 

(Lord Chancellor. — Not  a  right — It  was  laid  there  was  only  no 
iw  to  prevent  it.] 
Then,  if  not  a  right,  it  was  at  least  a  common  law  liberty,  and 
one,  too,  which  was  largely  used,  and  which  survived  unless  some 
statute  took  it  away.  And  it  will  be  found,  that  all  the  statutes 
from  1424,  o.  25  to  1539,  c.  22,  leave  this  liberty  untouched  to 
persons  iu  the  circumstances  of  the  appellant,  and  take  itawajr 
only  from  wilful  and  habitual  beggars. 

[Lord  Chanctllor. — But  they  Bay  voluntary  benevolence  has  been 
found  always  sufficient  to  meet  cases  like  that  of  (he  appellant.] 
No  doubt;  but  that  benevolence  most  be  solicited,  otherwise  the 
objects  of  it  would  perish.  Voluntary  benevolence  is  alms,  and 
to  admit  this,  implies  that  tlbe  statutes  did  not  curtail  the 
licence  to  beg.  The  object  of  the  statute  1579  was  the  utter 
suppression  of  mendicancy.  Its  penal  portion  contains  three 
clauses,  which,  while  they  approach  the  case  of  the  appellant, 
as  clearly  stup  short  of  it. 

[Atr.  Aadcnon.—We  do  not  insist  that  the  appellant  is  within 
the  penal  clause*. J 

Than,  aa  to  the  remedial,  we  Bay  that  poverty  ail  in  itself  a 
consideration  which  entitled  to  relief;  and  the  clause  wherein 
the  Provost  is  ordered  to  make  a  catalogue  of  the  said  poor 
people,  shews  that  able-bodied  peraons  were  included  under  that 
designation.  Unless  this  construction  be  adopted,  the  able- 
bodied  have  only  to  be  starved  down  to  the  point  of  physical 
iaipotency,  in  order  to  qualify  themselves fisr  relief,—  which  is  a 
monstrous  alternative,  sufficient  to  outlaw  many  honest  and  in- 
dustrious artisan*.  We  say,  then,  that  the  relief  provided  by 
this  act  of  1579  was  a  compulsory  substitute  for  the  previous 
right  of  begging,  which  was  thereby  taken  away.  This  view  is 
confirmed  by  Fryde  u.  Heritor*  of  Cere*,  1843,  ft  Dunlop,  569. 
In  genera],  the  subsequent  statutes  and  proclamation*  prove! — 
1.  That  the  ease  of  an  able-bodied  man  thrown  out  of  employ- 
ment from  no  fault  of  his  own,  was  not  a  casus  omxma ;  and, 


2.  That  the  relief  of  the  able-bodied  poor  who  could  not  other- 
wise obtain  a  living,  waa  considered  as  a  charge  or  burden  on 
the  particular  parish  to  which  each  belonged. 

The  following  waa  the  argument  (heard  in  July  1851) 
in  Lindsay  v.  MTear: — 

Gregg  for  appellant  I indsay — 
The  appellant  here  is  a  poor  man  out  of  employment,  and  is 
admittedly  unable  to  maintain  his  children.  The  fast  of  lib 
being  an  able-bodied  man,  and  therefore,  aa  we  shall  assume. 
not  entitled  to  get  relief  for  himself,  render*  the  case  worse,  far 
he  will  that  be  still  lee*  able  to  give  assistance  to  bia  children. 
Before  the  statute  1*34,  all  children  under  14,  who  were  deaths*, 
had  n  right  at  •oaamon  law  to  beg-  The  statute  1579  made  ao 
change  aa  to  the  glasses  of  peraons  entitled,  bat  merely  substi- 
tuted a  new  mods  of  raising  funds. 

[Lord  Brougham. — Do  you  hold  that  children  qua  children  srs 
in  potent  poor,  and  that  their  destitution  is  irrespective  of  their 

parents?] 

Here  it  ia  admitted  in  the  record  that  they  are  destitute,  and 
that  the  hither  ha*  nothing  to  give  them.  Children  are  impo- 
tent both  in  mind  and  body ;  and  there  is  nothing  In  the  sta- 
tute 1S79  to  exclude  them  from  coming  under  that  class 
There  is  nothing  in  the  Institutional  writers  on  this  subject, 
which  i*  accounted  for  by  the  circumstances  being  so  unlikely 
to  arise,  since  it  is  the  natural  desire  of  every  parent  to  provide 
for  hi*  own  children.  The  only  passages  are  in  1  B^oktoa, 
p.  157  i  Erak.  1.  0.  36 ;  Stair,  I.  5.  7.  The  last  author  siys,- 
"  When  a  parent  cannot  maintain  his  children,  they  can  lawfully 
beg ;  and  if  they  can  lawfully  beg,  they  can  be  relieved  by  tbt 
statute  1579."  There  are  a  few  modern  cases  supporting  these 
views.— Willock  v.  Bice,  9th  Juno  1848;  Wilson  v.  Heritor) 
of  Cockpeo,  18th  Feb.  182S,  3  S.  D.  547;  Duncan  v.  Kirk- 
Session  of  Cere*,  14th  Feb.  1843,  5  D.  552.  The  late  sta- 
tute, 8  and  9  Vict.  c.  83,  R  69,  also  implies  a  right  in  the  chil- 
dren themselves  to  temporary  relief,  The  father  U  tbe  proper 
person  to  make  the  application  for  them,  being  their  guar- 
dian.—Erak.  1.  6.  94. 

Soil  Q.  0.,  and  O.  Bom,  for  respondent  MTest  - 
Tbe  pleadings  here  contain  contradictory  allegation*,  for  On 
father  says  he  doe*  not  want  relief  for  himself,  but  that  be  dott 
"for  himself,— which,  in  fact,  only  means  he  doeanot  want  relief, 
and  yet  he  wants  it. 

[Lord  Chancellor.— Is  there  anything  to  contradict  the  fact,  that 
e  did  not  apply  for  relief  for  himself?  He  merely  says  he 
•ought  relief  only  for  his  child  ten, —that  may  have  been  be- 
cause be  was  already  receiving  relief  for  himself.] 
We  are  here  trying  a  bona  fidt  case,  where  tbe  father  ia  no  doabi 
poor,  having  no  capital  or  fund  In  hand,  and  he  ia  not  ■upptaa-J 
to  be  receiving  relief.     But  it  is  quite  impossible  to  sevr-  *L- 

Eent  from  the  children.  Hels  bound  by  every  consideral 
tlie  law  of  God  and  man, — to  share  whatever  he  has  will 
m.  There  is  no  sueh  thing  countenanced  in  the  law  of  Seat- 
land,  as  the  parent's  reserving  for  his  own  sustenance  what  •" 
thinks  necessary,  and  leaving  the  children  to  atamtssa  *sd 
exposure.  There  i*  no  proof  whatever  of*  common  law  ri(*t 
to  beg.  The  paisage  cited  in  Banktou  i*  a  digression,  aod,  st 
beet,  that  writer  la  no  great  authority.  Willock  e.  Bin  salv 
■hews  It  w a*  doubted  whether  the  Court  of  Session 
review  the  amount  of  relief  given  by  the  heritors.  It 
case  of  mere  temporary  relief. 
[Lord  Chancellor.— It  was  like  this,— Dl   give  you  relief  ft* 

time,  but  don't  come  again,]  , 

The  other  two  case*  arequite  consistent  with  the  suppn — 
that  the  parent  was  impotent  and  not  able-bodied.  By  ti* 
statute  1579,  beggars'  balrus  are  specially  provided  for,  snt 
that  implies  that  the  children  of  able-bodied  person*,  not  — 
selves  requiring  relief,  were  not  included.  Tbe  statute  H 
10,  also  provides  lor  orphans  and  poor  children  of  IndtjIsTIja- 
rente,  but  not  by  means  of  a  compulsory  assessment.  Kotows 
the  statute  1661,  c  38,  which  ha*  provisions  for  "rnjns*J«»l 
other  poor  children  who  are  left  destitute  of  lB  help/"  Ms* 
the  ease  of  the  appellant. 

S.  Palmer  in  reply— 
The  statute  1579  left  to  children  that  liberty  to  beg,  wwhAftrj 
had  at  common  law  before.     Nor  ft  that  statute!  uuMwn  t) 
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children  of  those  who  ire  Dot  able-bodied,— there  being  do  inch 
limitation.  But,  independently  of  that,  children  come  within 
the meining  of  the  words  'impotent'  and  'poor,'  who  'must  of 
necessity  lire  by  alms.'  There  ii  nothing  in  the  statute  to  ex- 
clude the  caae  of  children,  who,  through  living  with  their  father, 
Kuold  stsrve  if  Dot  relieved.  The  statute  1619  provides  for  the 
useful  employment sod  training  of  indigent  children,  whereby 
the  pariah  may  become  afterwards  relieved  of  their  charge. 
Two  conditions  only  were  required, — lit,  That  they  should  be 
poor  and  indigent,  and  have  no  means ;  2d,  That  they  should 
b>  apprenticed  with  consent  of  their  parents,  if  living. 
\ltrd  Ckaxailor.— That  DM7  mean  the  children  of  tboee  receiv- 
ing relief.] 

Time  hi  no  such  restriction.  The  words  are  comprehensive,  and 
should  he  taken  in  their  broaden  sense.  As  to  the  statnte  186 1 , 
the  words  are  'orphans  and  poor  children,'  which  imply  that 
other  ohildren  than  orphans  were  meant.  It  is  obvious  that 
those  whose  parents  can  give  them  nothing,  are  as  poor  a*  if 
[hey  bad  no  parents.  If  a  father  neglects  or  deserts  fate  chil- 
dren, the  parish  will  maintain  them.  If,  then,  he  behave  to 
them  kindly,  and  take  care  of  them,  are  they  to  be  punished  on 
that  account  r 

This  day,  judgment  was  delivered  in  both  cases. 

bPWiluui  v.  A  nam. 

Lari  Brougham.-  -My  Lords,  it  is  admitted  on  all  hands  that 
this  important  question  tarns  entirely  upon  the  construction 
of  the  statnte,  there  being  no  common  law  right  whatever 
alleged.  The  act  of  1 579,  c  74,  is  therefore  to  be  considered— 
»iid  the  opinion  which  we  may  form,  touching  its  import,  must 
govern  the  decision  of  the  case.  Docs  it  or  not  apply  to  able- 
bodied  poor  persons  who  are  not  incapacitated  from  working, 
bet  are  unable  to  find  work,  and  are  also  unable  to  maintain 
themselves  r 

The  act  of  1579  was  tho  first  compulsory  provision  made 
for  the  support  of  the  poor.  Whatever  had  before  been  done 
t>7  (he  legislature,  was  in  restraint  of  that  class,  and  not  for 
their  relief.  But  important  light  is  thrown  upon  the  act  by 
attending  to  the  provisions  of  those  previous  restraining  sta- 
tutes, and  especially  to  the  exceptions  introduced  into  them. 
The  purpose  of  the  acts  was  to  restrain  mendicity  and  vag. 
rawj ;  and  it  seems  to  have  been  throughout  assumed,  that 
begging  was  the  only  mode  in  which  the  poor  could  be  re- 
lieved It  Is  therefore  of  groat  importance  to  observe  to  whom 
begging  was  permitted,  by  way  of  exception  to  the  enactments 
for  putting  it  down.  These  net*  extend  from  the  early  part 
of  the  l&th  to  the  middle  of  tbe  16th  centnry ;  but  I  refer  par- 
ticoiarly  to  statute  1 608,  c.  70.  The  earlier  act  of  Jamea  I.,  in 
U24,  e.  26,  had  directed  (hat  all  persons  who  had  no  tokens 
pennlujng  them  to  beg,  shall  be  charged  to  labour  on  pain  of 
burning  in  the  cheek,  and  banishment  The  act  of  1608,  0. 
70,— "agent  beggars  and  their  qualities,"— after  enforcing  the 
onssrvanee  of  the  older  act,  mitigates  its  severity  by  introduc- 
es the  exception  of  Impotent  poor,  as  allowed  to  beg,  in  these 
*oraWThe  Sherifa  and  Magistrates  shall  thoyle  none  to 
Mrexceptarmked,sick,impotent,and  weak  folk."  In2Thom- 
•**»  Statutes,  p.  26,  we  find  that  tho  word  is  not '  sick,'  but 
'  blind.'  How,  these  classes  of  persons,  disabled  by  bodily  or 
meats]  infirmity,  are  alone  suffered  to  beg— that  is,  alone  held 
"titled  to  the  only  relief  which  at  the  time,  and  until  1670, 
*at  ever  in  contemplation  of  the  legislature,  how  great  soever 
might  be  the  necessities  of  the  parties  It  way  be  observed 
nnber,  that  at  tho  same  period,  1603,  the  English  statnte, 
Ui  Henry  VII.  c.  12,  fur  the  punishment  of  vagrants,  and  en- 
jilled  &  mirfw  meniUeontibut  rtptUmdin,  gives  a  similar  relief  to 
beggars  who  are  unable  to  work.  Like  the  Scotch  act,  It  mitl- 
gatet  the  severity  of  the  older  statute,  7  Richard  IL  c.  6.  (just. 
"toe  Scotch  act  mitigates  the  severity  of  the  old  net  of  James 
Mi  requiring  all  beggars  unable  to  work,  to  be  passed  to  their 
P>ac«i  of  birth,  or  of  three  years'  residence,  and  not  to  beg  ex- 
cept there  by  the  2d  section,  but  lessening  the  punishment  of 
"pan™  In  the  cases  of  "  women  great  with  child,  married 
*Diptn  in  great  sickness,  persons  impotent  and  of  tbe  age  of 
'"•— <|B.)  The  like  resemblnnce  is  to  be  found  between  the 
provision*  of  14  Elisabeth  and  the  Scotch  act  of  1619.  It 
"<*J  he  observed  in  patting,  that  the  severity  of  the  treat- 
a"t,  both  Jn  the  old  English  and  Scotch  acta,  especially  the 
"*•*.  eeoaet  be  made  available  to  the  present  argument. 
'*  If  It  he  laid,  that  whoever  is  not  allowed  to  beg  is  ex- 


posed either  to  perish  of  hunger,  or  be  severely  punished,  and 
that  able-bodied  paupers  out  of  work  are  therefore  so  dealt 
with,  inasmuch  as  they  fall  not  within  tbe  exception,— the 
answer  is,  that  the  exception  is  wholly  free  from  all  ambi- 
guity, and,  consequently,  that  the  only  effect  of  the  objec- 
tion la  to  make  as  regards  the  case  of  those  persons,  as  never 
having  been  in  tbe  contemplation  of  the  legislature.  What 
provisions  might  have  been  made  had  their  nuu,  ham  ™n. 
sldered,  we  have  no  right  to  inquire 
and  we  must  construe  the  act  by  ft* 
likelihood.  Us  rigorous  provisions  were'  never  enforced,  and  ii 
thoae  times  the  probability  is,  that  tbe  cases  were  few  in  which 
persons  disposed  to  work  could  not  find  employment. 

The  act  of  1579  had  a  twofold  object,  and  its  title  U  deser- 
ving of  attention.  It  Is  for  punishment  of  strong  and  idle 
beggars,  and  relief  of  the  poor  and  impotent,  Dot  of  the 'poor,' 
but  the  '  poor  and  impotent.'  Next,  the  general  preamble 
sets  forth  the  expediency  of  providing  for  the  relief  of  '  the 
aged  and  impotent  poor  people ;'  and  though  the  subsequent 
preamble  to  the  second  branch  of  the  act,  says  that '  charity 
would  that  the  pure  and  aged  and  Impotent  should  be  pro- 
vided,' it  seems  reasonable  to  construe  this  as  equivalent  to 
the  expression  in  the  general  preamble — namely,  that ' pure' 
is  a  qualification  given  to  aged  and  impotent,  and  not  that 
these  are  different  classes— the  poor,  tbe  aged,  and  the  impotent 

Tbe  enacting  part,  Ilka  the  second  preamble,  gives  '  aged,' 
'  pure,' '  impotent,'  separately.  But  if '  pure'  is  to  be  taken  as 
a  separate  class— that  is,  as  designating  persons  who  are  not 
incapacitated  by  age  or  infirmity — this  consequence  fellows, 
which  I  hold  to  be  destructive  of  the  argument  In  favour  of 
the  appellant's  contention — the  enumeration  of  aged  and  im- 
potent becomes  wholly  superfluous  and  even  insensible  ;  for  if 
there  is  a  class  of  poor  entitled  to  relief,  simply  because  they 
come  within  tbe  description  applicable  to  the  whole  enumera- 
tion—that  of  not  being  able  to  live  without  alms—  then  itjfollows, 
that  aged  persons,  and  impotent  persona,  unable  to  live  without 
alms,  are  comprehended  under  the  head  of  poor,  and,  conse- 
quently, to  mention  tbem  apart  from  poor,  and  distinguishing 
thorn  from  poor,  is  not  merely  superfluous,  but  irrational  An 
aged  person  unable  to  live  without  alms,  and  an  impotent  person 
unable  to  live  without  alms,  is  as  much  a  poor  person  unable  so 
to  live  as  an  able-bodied  person.  Tbe  enactment  come*  there- 
fore, by  this  construction,  to  be,  not  that  the  poor,  aged  and  im- 
potent, shall  be  relieved,  but  that  every  person  nhahtoever,  whe- 
ther aged  and  impotent  or  not,  shall  be  relieved,  provided  he 
requires  aid  as  being  unable  to  live  without  alms;  and,  indeed, 
'poor*  need  not  be  mentioned  either,  for  tbe  test,  unable  to  live 
without  alms,  is  anfliciont  aaiinplving  poverty.  Consequently, 
the  enactment  should  have  been,  that  all  persons  who  cannot 
live  without  alms  shall  have  relief.  Surely  the  specification 
Of  age  and  Impotent,  clearly  shews  that  no  such  generality 
could  have  been  intended.  The  use  of  the  word  '  poor*  is  not 
open  to  the  same  objection  of  tautology,  because  if  we  rend 
aged  poor  and  impotent  poor  as  the  general  description,  the 
specifications  afterwards  applied  to  limit  the  sense  of  a  some- 
what vogue  word,  give  a  test  of  poverty,  and  then  we  have 
such  aged  poor,  or  such  impotent  poor,  a*  are  so  poor  that  tbey 
cannot  live  without  alms.  Some  argument  nas  been  grounded, 
both  in  this  case  and  in  the  former  one  of  Pollock  v.  Darling, 
on  the  word  'Impotent.'  It  has  been  plainly  said,  both  by 
Mr.  Hume  in  his  argument  as  counsel  in  1808,  and  more  than 
implied  by  ono  of  the  learned  Judges  now,  that  Impotent 
means  unable  to  find  work,  or  unable  to  gain  a  livelihood. 
This  appears  a  wholly  nntcnable  position,  not  merely  from 
aged  being  coupled  with  impotent,  but  because  this  Bensc  is 
plainly  excluded  by  die  provision  for  the  case  of  those  who 
can  do  some  work.  ■  If,'  says  the  act,  'tbe  aged  and  Im- 
potent persons  not  being  so  diseased,  lamed  or  impotent, 
but  that  they  may  work  in  some  manner  of  wort,'  refuse  to 
work,  they  are  to  be  punished.  Here  'impotent'  cannot  pos- 
sibly mean  anything  but  Incapacity  to  work  through  mental 
or  bodily  infirmity.  Indeed,  this  part  of  the  act  appears  to  me 
almost  decisive  of  the  whole  question,  because  the  able-bodied 
poor  plainly  do  not  come  wfthvo  Its  scope  ;  and  yet  the  dis- 
eased and  aged  who  can  work  a  little,  arc  severely  punished  if 
they  refuse.  Yet  no  punishment  Is  denounced  against  the 
able-bodied  who  refuse,  who,  of  course,  would  be  much  more 
deserving  of  punishment.  Nothing  can  more  clearly  prove 
that  this  class  of  persons  was  not  at  all  in  tho  oontempfation 
of  the  legislntnre. 
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I  regard  tlio  acts  subsequently  made,  especially  those  of 
1661,  c.  S3,  and  1672,  c.  18,  not  only  as  consistent  with  the 
construction  put  upon  the  act  of  1679,  bat  ae  aiding  that  con. 
struction.  The  act  of  1661  directs  a  roll  to  be  made  of  the 
*  poor,  aged,  sick,  lame,  and  impotent,'  and  into  this  roll  none 
are  to  be  placed  who  are  In  any  way  able  to  gain  their  living— 
(clearly. shewing;  that  the  poor  there  must  mean  only  impotent 
perrons)— and  then  it  is  said,  that  such  persona  shall  be  relieved, 
but  describing  them  as  not  only  destitute,  but  impotent— '  who 
have  not  to  maintain  them,  nor  are  able  to  work  for  their 
living.'  The  act  of  1672,  establishing  houses  of  correction,  re- 
quired lists  to  be  madu  of  the  poor  who  are  able  to  work,  and 
the  poor  who  are  unable, '  by  reason  of  age,  infirmity,  or  dis- 
ease.* to  the  end  that  the  former  may  be  sent  to  the  correction 
house,  the  Utter  relieved  by  the  kirk-sessian.  Though  these 
bouses  were  never  actually  established,  yet  as  the  assessment 
prescribed  a  century  before  had  never  been  carried  into  exe- 
cution, this  act  shews  that  the  Intention  of  the  legislature  was 
to  give  the  relief  of  the  kirk-session  to  those  whom  the  act  of 
1578  had  pointed  out  under  its  second  branch,  while  those 
falling  within  its  first  branch  were  to  be  treated  more  or  leas 
penally. 

Some  stress  has  been  laid,  both  below  and  here,  upon  the 
provisions  in  the  act  of  1079,  directing  an  inquiry  as  to  the 

foor, '  if  they  be  diseased,  or  haill  and  abill  la  body.'  But 
cannot  regard  this  as  very  material.  It  may  be  with  refer- 
ence to  the  important  provision  already  referred  to,  of  partial 
Inability  to  work,  because  an  aged  person  may,  if  sound  of 
body,  be  liable  within  that  provMon.  It  may  also  be  with 
the  view  of  excluding  those  not  entitled  to  relief  at  all.  And 
It  is  fuitber  to  be  observed,  that  the  act  also  makes  mention  of 
the  '  haill  and  abill,'  who  allege  their  having  been  '  hcried  and 
bumf  in  remote  parte — bnt  awards  them  no  relief,  though 
that  might  be  a  good  ground  of  relieving  if  any  able-bodied 
persons  were  within  the  act  Shipwrecked  mariners  are  to 
have  temporary  relief  so  Ear  as  may  enable  them  to  reach  their 
homes,  and  no  more. 

I  have  remarked  on  the  act  of  1603,  c  TO,  having  been 
made  the  same  year  with  IS  Henry  VIL  in  England.  The 
act  1579  was  made  a  few  years  after  14  Elisabeth,  c  6,  and 
It  both  has  the  same  two  objects  in  view,  and  follows  the 
enactments  very  closely,  with  the  Important  omission  of  the 
provision  for  setting  the  poor  to  work — that  Is,  the  provision 
for  the  able-bodied  labourers.  It  Is  remarkable  how  closely 
some  of  the  provisions  of  that  statute  are  followed,  even  to 
the  very  words  used.  The  22d  and  24th  sections  of  the  English 
act  are  almost  copied.  The  23d  section,  that  for  setting  to 
work  the  able-bodied,  is  wholly  omitted,  it  is  difficult  to 
avoid  the  inference,  that  the  omission  was  designed  on  the 
part  of  the  Scotch  Parliament.  It  Is  equally  worthy  of  remark, 
that  no  provision  has  ever  been  made  by  the  legislature  in 
Scotland,  for  setting  the  poor  to  work,  and  no  guards  or  checks 
whatever  are  provided  lor  tbe  due  administration  of  relief, 
should  it  be  given  to  the  able-bodied  poor. 

Lastly,  tbe  proviso  in  the  late  act,  6  and  8  Vict  c,  68,  $68, 
deserves  to  be  considered,  (being  in  the  opinion  of  some  almost 
decisive  of  this  case,  and  in  the  opinion  of  all  It  must  be  ad- 
mitted to  be  important),  aa  Indicating  the  jealousy  of  the 
legislature  to  guard  against  relief  to  '  the  able-bodied  persons 
when  out  of  employment'  It  is  a  proviso  in  the  section  ex- 
tending the  enactments  to  occasional  relief;  and  to  prevent 
the  mere  want  of  employment  from  bringing  persons  within 
the  class  of  those  entitled  to  such  relief,  the  proviso  In  terms 
excludes  them  from  whatever  in  tbe  enactment  is  given.  Of 
course  this  leaves  their  right  untouched,  so  far  as  it  la  inde- 
pendent of  the  act;  but  tbe  proviso  indicates  the  general  in- 
tention, to  guard  against  extending  it. 

The  authority  of  all  text  writers  is  in  favour  of  tbe  construe- 
tlon  adopted  by  the  Court  below.  Erskine,  though  he  Is 
somewhat  Inaccurate  in  his  reference  to  two  of  the  acts,  (1586 
and  1663),  lays  it  clearly  down,  thut  those  entitled  to  relief  are 
the  ■  indigent  persons  who  are  seed  or  disabled  from  work ;' 
and  Bankton  (1. 2. 60)  describes  those  entitled  to  maintenance 
as  '  poor  people  that  are  not  able  to  work.'  Mr.  Bell  (Prln. 
§  2168)  confines  the  title  to  those  who  are  unable  to  earn  their 
subsistence  by  labour,  ■  in  consequence  of  any  mental  or  cor- 
porcitl  weakness,  disability,  or  permanent  disease  ;'  and  he 
must  liavu  had  Pollock  v.  Darling  present  to  his  mind,  Cor  be 
cites  tbat  case  In  the  following  article,  %  2166,  where  ho  lays 
it  down,  tbat  tempoiary  distress  front  dearth,  stagnation  of 


trade,  4c.,  does  not  entitle  able-bodied  persons  to  Ike  beo-ii 
of  this  relief. 

In  dealing  with  this  question,  we  are  bound  to  Isy  rntrrdtre 
of  our  view  many  of  the  topics  (arguments  1  can  namiro£ 
them)  which  have  been  introduced  into  this  <Jbcoisi>n-rrt> 
of  expediency— appeals  to  bnmanity-~-suggestioni  of  nil  i 
danger — and  some  topics  of  mere  declamation,  Erenikj 
that  belongs  to  tbe  legislature,  were  the  question  thee  opt:_- 
what  ought  to  have  been  the  frame  of  the  act,  or  »lut  ok\: 
to  be  done  for  Its  amendment,  or  vhst  ground,  if  sir/,  tbn  a 
to  revise  and  reconsider  its  provisions— with  all  sodiBimn 
we  ean  have  no  concern  in  this  place,  sitting  in  a  court of U>. 
and  called  upon  to  construe  sit  act  of  the  Scotch  Farlismeii- 
thst  it  Is  not  beside  this  question  of  construction  to  «Wnr. 
that  there  is  the  greatest  difference  between  the  giving  relit!  1. 
all  impotent  poor,  and  giving  it  to  all  able-boditd  perns-  rt 
cannot  find  work, — and  that  there  is  not  Only  no  sbuu<;s 
the  supposition,  that  the  legislature  intended  to  eitts-fefc 
letter  cisss  white  relieving  the  former,  but  that  there  aaOi 
most  obvious  distinction  between  the  two  esses,  imsmnd  u 
tbe  provisions  of  tbe  one  law  might  be  easily  enforced  niil.ii 
machinery  afforded  by  the  statute,  while  those  of  the  uthi 
might  be  hardly  capable  of  execution  without  s  see  (H» 
enactments,  and  of  very  difficult  execution  with  any  thitrtsl. 
be  devised.  The  relieving  uffloer  may  easily  tell  obtiur  * 
not  the  applicant  is  disabled  from  working  by  inflnsitj.  [; 
ascertain  that  he  is  unable  to  find  work,  rosy  be  meet  d*ii 
still  more  so  to  ascertain  that  this  inability  arises  from  inii 
his  own.  The  construction,  therefore,  winch  assumes  the  ill 
able-bodied  are  excluded,  imputes  no  inconsistency  to  tfceli'- 
giver;  it  rests,  on  the  contrary,  upon  a  solid  sod  iineHiji-i 
distinction.  The  consequence  of  coustruiog  statutes  of  ilk  I 
script  ion,  without  regard  to  tbe  defects  in  tbe  mechinerj  p» 
rided,  have  long  been  known  in  England,  where  tlie  (>«■-..» 
was  originally  framed,  with  the  view  of  making  all  it*.-" 
contribute  to  the  support  of  the  indigent;  but  tbe  Wasted' 
means  whereby  this  assessment  could  be  enforced,  hsi  (virtu1 
acts  passed  continually  to  suspend  its  operation)  rnuliw  - 
casting  the  whole  burden  upon  otic  description  ot  propmj,  -J 

The  universal  opinion  of  the  country,  and  (hat  of  i3  ;.s 
writers,  bad  for  upwards  of  two  centuries  been  infsvontdu 
construction  which  the  Court  below  baa  now,  by  s  verj  1c? 
majority  of  the  learned  Judges,  sanctioned,  although  it  n« 
be  confessed  that  the  practice  during  Ibis  long  penal  a. 
hardly  be  cited  as  supporting  t  he  opinion,  but  only  beet™  '> 
assessment  nnder  the  original  act  had  never  been  nut  "■ 
somewhat  about  a  century  sgo.  In  1809,  however,  in  of 
quence  of  a  dearth  approaching  to  famine,  an  easement  «s 
made  for  the  support  of  an  able-bodied  labourer,  and  r*« 
or  st  least  a  party  called  upon  to  contribute  in  rriratarw-' 
of  the  sums  so  expended,  refused,  and  tbe  Court  of  &»»■.? 
a  narrow  majority,  held  him  liable.  This  was  tbe  csss  t  *- ; 
lock  s.  Darling,  decided  first  in  1803,  and,  upon  reckimjne  ?■ 
titioti,  again  In  1803  and  1804.  Seven  of  the  drum  h*> 
gave  their  opinion  in  favour  of  the  liability,  (the  other)  it  - : 
dentally  had  not  been  present  at  the  different  times  whet  it** 
considered),  holding  that  '  the  act  1S79,  and  other  stt'.n*" 
rised  assessments  for  the  relief  of  the  Industrious  poorii"1 
of  scarcity,  as  well  as  for  the  support  of  the  pennsnest  f 
This  Is  tbe  note  of  that  case  taken  from  a  truly  venrnu* " 
thority,  that  of  the  late  Lord  President  Hope,  nbolm)*" 
the  leading  counsel  in  the  cause.  Another  of  the  coMtA  * 
Baron  Hume,  classes  this  decision  under  the  bead  of  *  r*»r 
of  assessment  for  industrious  poor  En  time  of  tsnire.*  *' 
possible  that  the  same  learned  Judges  who  so  beta,  e#*»* 
nave  considered  the  same  power  to  exist  in  cases  lihtt'P 
sent,  where  there  can  be  no  plain  and  undeniable  grocort  w* 
claim,  and  where,  instead  of  appealing  to*  net  of  nnrnra]* 
toriety,  in  proof  of  his  inability,  the  applicant  only  bed  te*» 
his  not  having  succeeded  In  finding  anpkiyiDent.  TtsK 
is  possible,  bat  I  sin  not  disposed  to  regard  the  c*»  si  Imsr* 
than  the  present  would  be,  hsd  the  decision  been  other**. 
might  even  be  contended  that  the  proposition  which  s*W 
general  right  to  relief  because  of  dearth,  hi  stronger  tf 
one  which  confines  the  right  to  the  peealtsr  dresW* 
the  applicant.     My  view  of  Polio,  k  n.  IhVrU*g  K  «■" 

not  uphold  it  together  with  the  present  UKtssras;  as*"*' 
are  Irreconcileable,  and  cannot  stand  temhrtL    Bat  tote* 
r.SSe^ssrB*** 


rity  of  tbat  case  is,  in  my  judgment,  t 
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only  by  the  ttnmg  opinion  against  it  of  the  two  mate*!  lawyer* 
then  en  the  bench.  Lord  President  Campbell  and  Lord  Justice- 
Clerk  Eskgrove,  as  well  as  by  the  strung  opinion  of  Lord  Pit- 
millr,  and  other  writers  on  the  subject ;  but  above  all,  on  the 
kind  uf  reasoning  on  which  those  proceeded  who  pronounced 
ilie  decision.  One  Judge  hold*,  that  periodical  bad  crop*  make 
■ach  remedies  expedient — another  is  influenced  by  viewing  the 
iniereit*  of  those  who  make  the  assessment,  aa  an  adequate 
riieck.  But  the  moat  able  and  learned  of  those  Judge*  who 
concurred  in  the  decision.  Lord  Ateadowbank.  proceeds  on  tlie 
irrnuii'l.  thtit  iliere  would  be  '  risk  of  insurrection  if  It  were 
kid  ilisl  tliii  legislature  had  left  without  a  remedy  the  moat 
perilous  of  all  cases,  that  of  the  poor  made  such  by  scarcity." 
Wc  tliui  perceive,  tliat  the  prevailing  alarm,  and  feelings  of  na- 
tural noil  praiseworthy  compassion,  appear  to  have  Influenced 
the  consideration  of  the  question,  and  to  have  affected  what 
weIiI  to  hare  been  a  strictly  legal  argument  in  the  const rue- 
tijfl  of  a  statutory  enactment.  It  is  not  denied  that  this  deci- 
iwo  fiat  been  far  from  commanding  the  assent  of  the  profes- 
tls*  ever  since;  and  it  is  not  denied  that  it  has  remained  in 
practice  a  dead  letter.  It  probably  was  considered  only  to 
apply  iii  exactly  similar  circumstances,  on  occasions  of  great 
dearth,  which  happily  have  not  recurred  since  1800.  Certain 
it  is,  that  the  case  has  never  been  acted  upon. 

LlBDMY  0.  M'TkAIL 

My  Lord.",  in  the  teermd  case  which  stands  before  your 
lordships,  in  order  that  I  may  not  lure  occasion  to  trouble 
inn  farther,  I  will  say,  that  I  consider  It  as  disposed  of  if 
tow  Lordships  should  dispose  of  the  first  by  affirming  the 
judgment  appealed  from,  and  that  then  that  case  would  have 
no  Kronnds  whatever  to  stand  on.  The  ground  of  the  applica- 
tkjiof  a  confessedly  able-bodied  pauper,  who  does  not  pretend 
lout  he  burnable  to  support  himself,  but  who  merely  applies 
fur  relief  to  himself  on  the  ground  and  in  respect  of  his  having 
children  unprovided  tor,  is  disposed  of  by  your  Lordships  being 
of  opinion.  If  you  shall  so  think,  that  the  Court  below  came  to 
i  right  decision  against  the  right  of  an  able-bodied  pauper  to 
nlitain  parish  relict  It  is  enough  to  say  un  this  subject,  that 
the  statute  of  1661,  c  38,  to  which  I  have  already  referred 
in  the  course  of  the  argument  upon  the  general  question, 
appointed  the  Justice*  to  make  trial  and  examination  of  poor, 
sged,  sick,  lame,  and  impotent,  and  such  as  are  not  able  to 
maintain  themselves,  (that  I  have  already  commented  upon), 
nor  are  able  to  work  for  their  living;  and  also  (another  head 
of  enquiry)  of  all  orphans,  or  other  poor  children  who  are  left 
destitute  of  all  help.  That  is  the  legislative  intendment  of 
poor  children.  It  cannot  approach  to  correctness  of  expres- 
sion to  say,  that  the  children  of  a  person  who  is  an  able-bodied 
pauper,  and  who  does  not  contend  that  he  Is  himself  unable 
in  one  way  or  another  to  support  himself,  come  within  the 
description  of  children  left  destitute  of  all  relief.  I  entirely 
agree  with  the  learned  argument  of  the  Court  below,  that  it 
i>  Impossible  to  separate  the  cose  of  the  father  from  thu  chil. 
dren,  and  that,  If  any  ptovisiou  is  to  be  made  in  such  cases,  it 
most  be  nude  by  new  acta  of  the  legislature. 

My  Lords,  I  shall  therefore  move  your  Lordships  that  tho 
judgment  of  the  Court  below  in  this  case  be  affirmed. 
U'Wiuux  ii.  Ad*ips 
heri  Truro. — My  Lords,  I  entirely  concur  with  the  general 
w  which  the  noble  and  learned  Lord  has  ju-x  taken  of  the 
ttlun  la  this  case.  As  I  undentatid,  the  question  mainly 
as upon  what  the  noble  Lord  has  ad  verted  to,  the  act  of  1678. 
Lords,  this  case  has  been  argued  with  very  considerable 
lit;  anil  nloquunco,  but  a  good  part  of  that  argument  np- 
*'  ipeara  to  me,  not  to  the  question  before  the  House. 
i  involved  in  this  ease  is  simply  one  of  uonstrnc- 
.  _  .uestion  is,  not  what  U  a  good  a>  stem  of  poor. law, 
'"hetbeithe  present  system  is  perfect,  or  is  open  to  greater 
lex  objection,— bat  the  question  simply  is,  what  is  the  fair 
1  pep**  construction  of  the  language  which  the  legislature 
EWfsWed  In  the  acta  of  parliament  which  creates  a  body 
"  tsaplkslMe  to  thai  subject,  regard  being  had,  not  to  any 
nJoflsjafhjUi  may  he  entertained  of  modem  improvement, 
•-■'--■       1  to  the  period  at  which  the  law  itself  was 

—       X,  1  apprehend,  'end*  mure  to  mislead  the 

d  la^/if^rmUiuMoa  of  an  net  of  parliament,  when  it  is 
■Ma  antiquity,  than  to  pees  entirely  from  the 
b  toe  *>*t,nfi*s*d,  down  to  a  later  period,  when 
Wbm  bim  taken  place  in  polities!  and  other 


views,  and  when  the  language  employed  at  that  period  would 
notconvey,  If  adopted  at  the  present  day,  the  same  ideas  an. I 
associations  which  were  intended  to  be  conveyed  at  the  time. 
Many  topics  of  feeling  were  addressed  to  your  Lordships,  and 
my  noble  and  learned  friend  has  most  correctly  stated  that 
ranch  of  that  sort  of  eloquence  was  applied  in  the  case  of  Pol- 
lock e.  Darling.  Tbey  are  considerations  of  use  only  on  occa- 
sions like  the  present,  lor  one  purpose, — tbey  may  In  many 
respects  stimulate  the  mind  to  attention  In  endeavouring  to 
discover  what  Is  the  language  which  Is  used,  but  beyond  that, 
they  are  observations  and  matters  more  fit  for  the  legislature 
when  constructing  the  taw,  than  for  a  Court  of  Judicature  called 
upon  to  expound  that  law.  Therefore  it  ia  necessary  to  guard 
the  mind  against  a  great  deal  that  is  urged  upon  questions  of 
this  sort,  which  affect  the  poor  and  which  affect  children, — as 
In  the  present  cose,  when  the  mind  is  apt  to  yield  very  much 
to  that  persuasion  which  arises  from  calling  up,  either  the 
wants  of  the  one  class,  or  tbe  defenceless  unprotected  state  of 
the  other. 

My  Lords,  as  I  have  before  stated,  this  question  turns  mainly 
and  principally  on  the  Scotch  statute  of  the  year  1670.  The 
other  statutes,  those  which  passed  before,  are  only  of  use  to 
possess  yonr  Lordships  of  what  was  the  state  of  the  law  ante- 
cedently to  the  particular  statute  which  you  are  construing, 
In  order  that  you  may  be  the  better  able  to  appreciate  the 
objects  which  were  intended  to  be  accomplished  by  the  par- 
ticular statute  of  1670;  and  the  statutes  which  passed  after- 
wards, are  only  of  use  to  ascertain  whether  they  hove  extended 
the  provisions  of  the  statute  of  1679,  or  have  given  any  such 
declaratory  construction  to  those  acts  of  parliament,  as  ought 
to  influence  your  Lordships  in  saying  what  Is  the  present  slate 
of  tbe  law.  Now,  my  Lords,  the  conrse  of  argument  has  been, 
that  prior  to  the  year  1679,  there  being  no  compulsory  rate 
providing  for  the  poor,  begging  was  a  course  sanctioned  by 
statute,  and  that  there  was  nothing  in  the  common  law  against 
it;  and  it  is  said,  that  the  present  appellant  was  a  person  who, 
upon  reference  to  the  acts  of  parliament,  would  be  found  en- 
titled by  law  to  beg  prior  to  the  statute  of  1670.  That  statute 
professed  to  put  an  end  to  begging,  and  divided  those  who 
were  in  tho  practice  of  begging,  into  two  classes — what  may  be 
called  the  criminal,  aud  the  unfortunate ;  and  tben  it  provided 
a  remedy,  by  a  rate,  for  one  of  those  classes.  It  attempts  to 
repress  the  only  class  of  beggars,  namely  the  idle  and  criminal 
beggars,  and  It  seeks  to  give  more  permanent  and  satisfactory 
relief  to  those  who  were  considered  deselving  of  the  sympathy 
of  tbe  public,  and  deserving  of  protection  ;  and  the  argument 
has  been,  that  thu  present  appellant  was  a  person  falling  within 
the  second  class  of  the  persons  mentioned  in  that  statute — that 
he  was  entitled  to  beg  prior  to  the  statute — and  that,  when 
begging  was  rendered  altogether  unlawful,  he  was  one  of  those 
who  were  entitled  to  the  substituted  mode  of  providing  for 
distress,  namely  by  a  rate.  But,  my  Lords,  I  apprehend  (and 
such  lias  been  the  conrse  of  the  argument  of  my  noble  and 
learned  friend)  that  it  Is  quite  a  mistake  to  suppose,  that  tbe 
present  appellant  ever  did  stand  in  the  situation  of  being  en- 
titled to  beg. 

Much  was  said  of  the  state  of  the  record  in  this  case.  It 
was  sold,  that  the  want  and  distressed  state  of  the  appellant 
ia  admitted  on  the  face  <>f  the  record.  In  one  sense  it  may 
be  so  treated  ;  but  when  the  appellant  founds  bis  claim  to 
relief  upon  the  statement  of  certain  facts,  tbo  answer  given  to 
it  amounts  to  this — •  Tour  facts  may  be  all  true,  but  tbey  are 
irrelevant;  you  state  that  you  are  in  want, — that  you  are  in 
this  or  that  state  of  circumstances, — and  you  cannot  get  work.' 
The  answer  given  to  that  is — '  Whether  the  met  be  so  or  not, 
yon  are  an  able-bodied  person,  and,  therefore,  If  every  fact  you 
state  be  true,  yet  the  law  C  ica  not  entitle  you  to  come  on  the 
parish  for  relief.'  Whether  it  Is  proper  and  expedient  that 
able-bodied  persons  should  be  entitled  to  parish  relief,  is  a 
question  on  which  probably  different  opinions  may  be  enter- 
tained ;  bnt  it  is  a  quostiou  with  which  this  House  has  nothing 
to  do,  sitting  as  a  Court  of  Judicature.  The  question  Is,  whe- 
ther the  legislature  has  or  not  provided  relief  for  such  persons. 
My  Lords,  my  noble  and  leurned  friend,  who  bos  gone  so  ably 
through  the  several  etatuhs,  certainly  seems  to  me  to  have 
established  a  conclusion  at  which  1  had  arrived  before  I  had 
the  advantage  of  hearing  his  judgment — namely,  that  prior 
to  1679,  able-bodied  persons  were  not  entitled  to  beg,  but  only 
the  impotent,  and  others  of  the  description  which  my  noble 
and  learned  friend  has  several  times  repeated.    The  argument 
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on  the  part  of  the  appellant  admits  a  great  part  of  this,  and 
endeavours  to  bring  itself  within  it;  but  he  nay*, '  I  urn  entitled 
to  be  considered  a  person  who  cannot  gain  id;  living  as  no 
impotent  penon.'  But,  on  a  review  of  the  statutes,  It  will  be 
found  that  an  attempt  to  give  that  meaning  to  the  word  'Impo- 
tent' must  wholly  fail ;  because  It  ii  always  put  in  oaeooiation 
with  other  words  which  palpably  import  that  '  impotent '  ap- 
plies to  the  state  of  the  perron,  and  not  to  collateral  and  ont- 
ward  circumstances;  and  every  epithet  which  Is  applied  toper- 
sons  who  are  authorised  by  law  to  beg,  denotes  the  absence  of 
Kweron  the  part  of  the  individual  to  maintain  himself  through 
illy  infirmity,  and  in  no  Instance  applies  to  those  who,  be- 
ing aula  to  work,  are  yet  unable  to  obtain  work.  What  pre- 
caution could  you  have  In  the  case  of  a  person  who  says,  *  I 
cannot  get  work  V  Or  what  means  have  you  of  ascertaining 
the  extent  of  the  endeavours  which  he  has  made  f  The  indi- 
vidual says,  •  I  have  been  to  such  and  such  towns,  and  I  can. 
not  get  work.'  It  would  be  attended  with  very  considerable 
trouble  and  expense  to  a  parish,  to  go  round  to  all  the  town* 
to  which  the  Individual  says  he  has  been,  and  has  failed  to 
get  work.  Besides,  much  depends  upon  the  character  of  the 
person  who  cannot  get  work,  and  upon  a  variety  of  circum- 
stances. It  is  much  more  easy  for  an  individual  to  say  he 
cannot  get  work,  than  it  is  to  satisfy  yon  that  be  is  a  person 
who  ought  to  be  maintained  at  the  public  expense,  for  that 
reason.  The  Judges  below,  who  appear  to  me  to  have  dis- 
played that  learning  and  that  pains  and  attention  in  this  case 
which  might  be  expected  from  the  high  character  which  be- 
longs to  them,  have  enumerated  in  their  judgment  the  various 
classes  of  persons  who  might  come  forward — literary  gentlemen, 
and  gentlemen  of  very  difterunt  classes  In  vast  numbers,  who 
might  very  often  mil  in  getting  the  only  work  for  which  per- 
sons would  suppose  they  were  fit,  and  it  would  be,  I  apprehend, 
perfectly  impossible  for  a  parish  to  protect  itself  against  claims 
of  that  class.  But  the  judicial  duty  that  is  cast  upon  this 
House  is,  to  look  at  the  language  of  the  statute,  and  see  whe- 
ther that  language  Is  open  to  any  Mr  and  reasonable  doubt. 
I  own  I  should  have  thought  it  is  not.  lam,  however,  in- 
clined to  hold  that  opinion  tenderly,  out  of  respect  to  the  very 
learned  persons  who  have  entertained  a  different  Impression 
on  that  subject,  though  they  form  such  avery  small  minority. 
Now,  when  attention  la  paid  to  the  statute  of  1679,  it  appears 
to  me  to  be  very  distinct  In  its  provisions.  After  reciting  the 
previous  law  at  groat  length,  and  after  declaring  the  Justice 
and  propriety  of  providing  for  the  unfortunate  poor,  as  Wull  as 
the  expediency  of  putting  an  end  to  vagrancy,  it  speaks  of 
finding  a  place  of  lodging  and  abiding  place  for  individuals 
whom  it  is  thought  expedient  to  provide  for,  and  then  It  after- 
wards gives  authority  to  the  overseers  of  the  parish  to  appoint 
houses  and  places  for  those  who  are  to  be  supported  by  the 
parish,  to  remain  in.  Now,  It  certainly  strikes  one  as  rather 
an  odd  coarse  of  legislation,  to  confine  an  able-bodied  person 
to  a  place  where  he  cannot  get  work.  One  would  think  some 
other  provision  would  be  made  for  such  an  Individual,  becnnas, 
if  a  man  cannot  get  work  in  his  own  parish,  to  say  that  he  Is 
to  remain  there,  trams  to  me  to  be  burdening  the  parMi  with 
the  man  for  the  rest  of  his  life;  and  it  tends  to  shew  what  was 
the  class  of  persons,  that  is,  that  they  wen  permanent  poor, 
not  likely  to  have  occasion  to  leave  their  bones,  either  in  re- 
spect of  bodily  Infirmity,  or  their  powers  of  Work  In  any  respect, 
rather  than  the  class  of  able-bodied  persons  Afterhaving  di- 
rected, with  reference  to  thesa  persons,  that  the  Lord  Chancellor 
should  enquire  into  the  state  of  the  hospitals— that  he  should 
see  they  were  restored  to  their  original  foundations,  fur  the 
help  and  relief  of  the  said  aged,  Impotent,  and  poor  people — 
{wholly  beside  able-bodied  persons),  it  then  proceeds  to  state, 
that  proclamation  shall  be  made  at  the  Cross  of  Edinburgh, 
commanding  all  persons  to  return  to  their  respective  homes 
within  40  days,  and  that  after  the  40  days  shall  have  expired, 
then  the  overseen  of  the  particular  district  shall  make  a  list 
of  those  pontons,  and  then,  having'  made  that  list,  thev  shall 
make  the  enquiries  which  ruy  noble  and  learned  friend  s'iludod 
to.  In  the  district,  and,  among  other  enquiries,  that  which  was 
adverted  to,  namely,  which  or  whether  My  of  them  are  diseased 
or  hale  in  body.  Then  it  U  sold,  that  the  hale  In  body  are  to 
be  Included  In  the  list  So  they  are— but  for  what  purpose  I 
Why,  for  the  very  purpose  of  excluding  them  from  relief.  The 
list  Is  to  contain  all  the  poor—ail  who  have  been  begging,  and 
13  the  proclamation ;  but  when  they  are  there, 


are  the  impotent  and  diseased  and  infirm-,  and  then  the  p 
tisiou  goes  ou,  not  for  those  who  are  hale  in  body,  hn  sir  ii 
other  persons,  and  those  other  persona  ate  than  tobentorai 
for  in  the  manner  to  which  the  act  refers.  In  vsrioutpuai 
this  act  and  the  other  not,  it  U  distinctly  provided,  that  lbs 
individuals,  the  bale  in  body,  who  are  begging,  an  w  hii 
a  certain  time  allowed  to  gat  work  and  to  get  Busters;  u 
if  they  do  not  do  that,  they  are  to  be  ptuhued  wan  pu 


it  is  to  be  •aoertah 


i  which  are  the  halo  in  body,  and  which 


Mow,  my  Lords,  with  regard  to  the  observation  u  ts  lata 
allowing  persons  who  may  be  in  a  condition  uasUt  la  p 
work,  to  bo  maintained  at  the  expense  of  the  parish,  out  di 
rate,  I  cannot  help  saying,  that  1  think,  looking  at  teacd-j 
provisions  of  this  act,  probably  the  absence  of  that  tesdtfM 
which  might  prevail  at  the  present  day,  is  not  so  aapanot  i 
that  it  should  influence  the  construction  of  the  pkutlsarav 
of  the  not  of  parliament.  The  quest  ion  really,  therefor-,  »ni 
hoe  been  brought  to  the  attention  of  the  House,  is,  whotaa  ii 
the  construction  of  than  ants  of  parliament,  an  sbkvkain 
man,  a  man  fn  sound  health,  can  be  cousidered  ss  inpexei 
and  at  a  person  who,  by  any  of  those  causes  which  ore  Mm. 
to  operate,  is  prevented  from  working.  I  own  it  oppnui 
me  that  there  la  no  ground  for  that;  and  that  appeanuai 
to  be  the  snbstanoe  of  the  argiuoeut. 

My  Lords,  it  has  been  said  most  correctly,  that  si  stum 
~      discover,  no  doubt  appean  to  have  arisen  on  the  km  at 
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the  weight  due  to  that  authority,  that  this  isaqnestuatfi* 
construction  of  an  act  of  parliament.    The  Bouse  hare  tt& 
fore  the  language  with  which  it  becomes  its  duty  to  d«i  '.>■ 
fore  it;  and  the  case  which  is  brought  before,  and  wUct «.. 
receive  attention  from  the  House,  is  a  case,  not  of  coim.-.- 
raneous  exposition  of  an  enactment, — not  of  the  constnfc  ; 
of  a  statute  near  the  time  when  it  passed,  when  the  iucirid-ii 
who  discharged  the  duty  of  construing  it  may  be  sippor! - 
have  had  some  advantages  in  that  construction  ehktti 
House  does  not  now  possess,  by  the  proximity  of  timt.-te". 
is  a  decision  taking  place  but  a  very  few  years  ago,  of  n  *J 
act  of  parliament, — the  Court  divided  in  opinion,  oIUik  i 
majority  undoubtedly  adopt  the  construction  which  theij-js- 
Ian  t  contends  for, — and  also,  it  it  a  case  which  arose  noon  hi 
peculiar  and  special  circumstances.     It  was  not  the  csk  t'  >' 
individual  applying  to  receive  parish  relief ;  it  wuacwk" 
the  whole  parish  apparently,  with  one  exception,  were  '  if 
nlon  that  such  circumstances  had  arisen  aa  rendered  ilu? 
dient  that  there  should  be  a  rate  for  the  relief  of  perscttui)* 
circumstances  and  situation  were  too  notorious  to  admit  o(c 
deception  or  frand.    There,  there  had  been  what  utwii'  * 
a  famine,  and  it  was  perfectly  well  known  throughout  the  pas 
that  tho  laborious  and  the  industrious  by  no  exertion  a 
earn  money  enough  wherewith  to  maintain  life.  Sucfatfp 
to  have  been  the  state  of  circumstances  at  that  tirse,— «' 
when  everybody  wished,  at  all  events,  that  there  ihooUl 
been  some  provision  to  meet  bo  extraordinary  and  latuii 
a  state  of  things.    It  therefore  came  before  the  Cosrt  □ 
circumstances  not  admitting  of  fraud ;  for  when  the  nsrktl 
the  rate,  they  would  have  the  cose  of  every  indiridtil 
should  come  before  them,  under  their  oonsidorau«i :  u 
was  under  these  circumstances  that  the  Judges  in  fito* 
wure  called  on  to  construe  tbe  act  of  plrHamant ;  sod  if 
that  the  argument  which  was  thou  used,  and  tha  ooant  ■' 
was  taken  in  that  investigation,  did  iindoabtedly  ow) 
many  topics  much  more  expedient,  as  it  seems  to  ms,wJ 

Gr  to  be  urged  to  tbe  legislature  for  altering  the  Isw,  tk 
jillroately  tho  materials  for  construing  the  law ■  it 
stood.  You  would  rather  suppose  that  you  wan  nesnari 
cusrignof  what  was  tbe  proper  system  of  poor-law,— watt' 
the  occasions  which  should  be  provided  for  in  the  op* 
human  necessity,— rather  than  looking  to  the  dry  kuaaa 
several  Scotch  actaof  parliament.  What  nil  from  tssat"" 
Judges, — powerful,  able,  and  eloquent  I  nana,  ajsssH  » 
verymanh  calculated  to  mislead  tbn  mind  from  thscw* 
tion,  though  it  might  lead  tha  mind,  to  yield  to  aaressl 
necessity,  without  mnuh  regard  to  tha  presste  ianfisf:  * 
statute.    Not  being,  therefore,  a      ' 

not  being  a  unanimous  expoerL . 

place  under  very  extraordinary  and  s, 
more  effect  given  <to  those  excrwordi 
stances,  than  even  one  wesdd  expest,  b 
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.'uroninB  of  the  learned  Judges— the  caw  undoubtedly  does 
ot  stand  so  high  In  authority  in  thess  respects  as  moat  of  the 
coich  authorities  would  stand  before  the  House.     After  all,  it 

the  duty  of  this  House  to  construe  tor  itself.  This  la  not  a 
luree  of  decision  ;  this  1a  not  a  decision  which  baa  been  acted 
pan,  and  whkh  has  entered  into  the  interests  of  individuals, 
j  that  the j  could  be  in  any  reepect  prejudiced  or  damaged. 
f  tbia  House  holding  a  doctrine  and  adopting  a  construction 
:  variance  with  the  decision  ;  nothing  of  the  kind.  The 
oik  has  ail  the  materials  before  it,  which  the  Judge*  had 
.  arriving  at  that  oonstroctlon  ;  they  have  all  the  materials, 
ithout  any  of  the  topiaa  which  would  prejadice  the  mind, 
h ich  then  prevailed. 

Looking,  therefore,  at  the  act  itaelf,  I  should  nay,  with  a  mind 
ibued  with  a  duo  degree  of  caution  in  respect  of  its  having 
*n  considered  by  those  very  teamed  and  able  persona,  that 
eact  of  parliament  wonld  not  admit  of  any  fair  and  reaaon- 
ile  donlit,  tbat  this  House  is  Very  much  relieved  from  the 
oliarrarameni  of  a  derision  anpposed  to  be  advene,  by  the 
.1  titular  and  special  circumstances  to  which  I  have  referred. 
It  therefore  seems  to  me  that  the  argument,  aa  1  have  before 
lied,  distinctly  turning  on  an  endeavour  to  bring  the  appel- 
it's  esse  within  eerlain  terms  in  the  act  of  parliament,  utterly 
Is ;  an  J  after  the  very  able  and  elaborate  argument  of  my 
Me  and  learned  friend,  I  should  not  usefully  occupy  your 
rrishipi1  time  in  travelling  through  those  acts  of  parliament 
ibiiit  those  before  It  in  no  respect  lead  to  the  conclusion, 
it  able-bodied  persons  were  intended  to  be  cast  on  the  pariah 

support  j  and  I  see  nothing  in  the  acta  of  parliament  which 
<»ed  subsequently,  which  at  all  tends  to  qualify  the  language 
tlk'  jirfvioua  outs. 
My  Lords,  I  will  also  make  a  few  remarks  upon  what  strikes 

as  of  considerable  importance, — that  is,  the  atatute  of  8  and 
rict.  c.  as,  and  the  sections  to  which  my  noble  and  learned 
■nil  has  referred.  I  ilioukl,  however,  beg  to  remark,  when  I 
-■>  from  1S79  to  the  proximity  in  point  of  time  to  the  passing 

lie  English  statute,  the  obvious  connection  between  the  two 
lutes,  by  the  adoption  of  almost  all  Its  clauses  and  its  even 
lute  expressions,  how  is  it  to  be  accounted  for,  that,  copying 
atute  with  so  much  fidelity  and  exactness  aa  it  baa  done, 

particular  clause  which  related  to  the  providing  of  labour 

able-bodied  men  ahould  be  omitted?  Is  there  any  clause 
ch  would  be  le*a  likely  to  be  omitted  from  acaident  or  inad- 
tence?     Yon  not  only  find  the  clause  itself  omitted,  but 

also  find  an  entire  absence  of  all  those  guards  and  regula- 
s  in  tiiat  particular  ease,  which  would  have  been  essentially 
issary  If  audi  a  thing  had  been  intended  by  implication, 
liing  would  require  more  core  than  the  framing  of  the  re- 
inn,  and  the  checks  and  the  guards  in  relation  to  the  poor, 
iy  poor  having  to  support  persons  probably  not  the  leaat 
'er  than  themselves.  But  here  is  an  entire  omission  of  that 
icukar  clause,  and  an  entire  omission  of  all  regulations 
warily  applicable  to  such  a  state  of  things,  if  it  had  been 
tided  to  exist.     But  with  that  clause  brought  to  the  atten- 

of  the  Scotch  legislature,  it  onunot  be  supposed  that  it 
d  have  been  intended  to  be  left  to  Implication,  to  construc- 

t<>  be  collected  and  gathered  from  uncertain  and  equivocal 
i  ol  the  act  of  parliament,  when  it  was  merely  necessary  to 
"t  a  abort  and  distinct  clause  found  in  the  act  of  parliament. 
not  only  do  yon  find,  aa  my  noble  and  learned  friend  has 
rved,  an  absence  of  all  regulations  regarding  the  labour  of 
bodied  persons,  and  so  dealing  with  them  as  to  get  rid  of 
>  as  soon  aa  their  absolute  necessities  bad  ceased,  but  you 
a  providing  of  labour  for  the  partially  sick,  the  partially 
tent,  and  the  partially  disabled— all  that  you  Bud. 
ell,  now,  finding  therefore  that  the  legislature  at  the  time 
■in  plated  provisions  for  labour — that  its  attention  was  ad- 
ed  to  the  subject — that  it  enforced  it  with  not  very  much 
mity — for  it  will  bo  found,  that  a*  to  the  poor  and  the 
and  m  on,  who  were  only  able  to  do  a  certain  amount  of 
,  the  omission  to  do  that  work  when  it  waa  provided  was 
■Iti'd  with  extreme  severity, — therefore  there  waa  nothing 
bearance  or  tenderness  to  be  found  in  that  atatute  with 
il  to  labour.  I  think  that  the  omission  of  all  those  regula- 
in  the  clause  itself  is  decisive  on  the  subject. 
w,  to  turn  to  B  and  9  Viot.  c  S3 1  That  statute  established 
'  authority  for  making  a  rate.    It  contains  various  provi- 

in  regard  to  the  modo  of  making  the  rata,  the  establishing 
ocliis.1-  boaJtl  and  a  supervising  board,  and  other  officers, 
minister  thai; rate;  and  baring  provided  for  the  making 


of  the  rate,  and  the  administering  of  the.  rate,  it  then  proceeds 
to  declare  how  the  rate  shall  be  applied.  The  present  appel- 
lant applied  under  the  authority  of  that  statute,  for  he  appealed 
against  tlie  inspector,  stating  the  clause  in  that  statute  aa  tho 
ground  to  give  jurisdiction  to  the  Sheriff,  and  to  render  tlie 
inspector  amenable  in  respect  of  being  an  officer  created  by 
the  statute.  That  statute,  therefore,  directs  its  application ; 
and  after  directing  its  application,  it  proceeds  to  say— 'Pro- 
vided always  that  this  statute  shall  not  confer  any  right  or  claim 
upon  an  able-bodied  person  to  be  put  upon  that  list.'  But  that 
is  not  all.  It  is  argued  that  that  clause  only  gave  the  party  a 
right:  it  took  no  right  away,  and  therefore  left  it  to  be  ascer- 
tained whether  he  had  atich  a  right  in  other  wayi<  than  by  the 
act.  Well,  but  when  the  rate  he  seeks  to  be  paid  out  of  is  a 
rate  created  by  that  act,  the  direction  and  application  ot  it 
being  expressly  directed,  it  goes  a  very  long  way  to  declare 
that  that  act  shall  not  confer  any  right  upon  any  such  person. 
When  you  come  to  the  last  clause,  §  91, it  repeals  all  acta,  la wa 
and  usages,  inconsistent  with  that  act, — and  not  only  that,  but 
at  variance  with  it.  la  there  no  variance  between  a  state  of 
the  law  which  gives  an  able-bodied  man  a  right  to  come  on  the 
rate,  and  one  which  does  not  give  him  that  right?  By  this 
act  of  parliament,  he  clearly  had  no  right ;  yet  tlie  rate  to  be 
created  by  this  act  of  parliament  must  be  administered  accord 
ing  to  the  regulations  of  the  act  of  parliament,  and  no  law  is  to 
continue  after  that  act,  which  is  at  variance  with  it. 

1  own  it  appears  to  me,  tbat  the  act  is  of  very  considerable 
importance,  and  I  think  that  the  House  might  very  reasonably 
have  acted  on  that  act  of  parliament ;  but,  at  the  aanie  time, 
the  question  is  one  of  very  considerable  and  general  import- 
ance. It  ia  much  more  desirable  that  it  should  be  decided  by 
this  House  on  tho  general  merits  which  tlie  appellant  seeks  to 
present,  and  on  the  grounds  on  which  he  puts  his  case, — 
namely,  tbat  be  had  a  right  antecedent  to  that  act,  and  that  tlie 
particular  form  of  language  of  that  act  has  not  taken  it  away. 
The  House  is  able  to  come  to  a  satisfactory  conclusion  on  that 
part  of  it,  and  therefore  it  may  be  unnecessary  for  the  House 
to  deal  with  8  and  9  Vict,  c  83,— though  I  own,  with  reference 
to  other  acts  framed  in  somewhat  similar  language,  I  consider, 
that  if  there  had  not  been  grounds  for  the  conclusion  to  which 
my  mind  has  come,  and  which  my  noble  and  learned  friend  has 
submitted  to  the  House  fur  adoption,!  should  have  deemed  this 
statute  of  very  considerable  importance. 

Upon  the  whole,  my  Lords,  I  am  of  opinion,  and  humbly 
submit  to  your  Lordships,  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed,  and  this  appeal  dismissed. 
Lindsay  v.  M'Teik. 
My  Lords,  with  respect  to  the  ucond  case,  to  which  my  noble 
and  learned  friend  haa  referred,  that  is  also  an  important  case. 
The  individual  says — I  can  support  myself;  I  do  that  with  diffi- 
culty ;  I  cannot  support  my  children ;  I  therefore  pray  that  I 
may  be  admitted  to  have  relief  for  my  children  out  of  the  rate. 
Generally  speaking,  one  wonld  say,  if  a  man  can  manage  to  sup- 
port himself,  he  should  impart  somewhat  of  that  which  he  hat, 
to  the  support  of  his  children ;  but  the  answer  to  it  is, — While, 
by  law,  this  father  and  children  form  one  family, — while  the 
father  ia  one  who  has  not  deserted  his  family, — who  no  longer 
fills  in  any  respect  the  parental  character,— tue  law  does  not 
distinguish  between  the  father  and  the  children.  The  family 
is  represented  by  the  father, — and  so  distinctly  is  it,  that  the 
very  relief  which  ia  measured  to  the  father  is  regulated  by  the 
state  of  the  family.  A  man  who  baa  several  children,  aa  much 
receives  relief  in  respect  of  those  children,  aa  of  himself.  There-  . 
fore  It  ia  said,  that  you  may  use  your  name  on  behalf  of  your 
children, — but,  in  truth,  it  is  yon.  Well,  but  eays  the  father, 
'  If  the  circumstance  of  my  children  presenting  their  claim 


little  use  in  that,  because  It  U  not  a  case  in  which  any  matter 
of  technicality  would  be  likely  to  be  urged.  The  broad  facta 
ofthe  case  are  those  to  which  the  law  wonld  be  administered, 
the  question  being,  whether,  a  father  and  his  children  forming 
one  family,  the  law  notices  the  children  as  distinct  from  the 
father.  I  apprehend  clearly  it  does  not  It  does  not  on  gene- 
ral principles ;  but,  in  thia  particular  case,  it  is  to  be  observed, 
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those  rights,  which  mo  the  gnardsunriprotectiona  to  the  parish 
who  have  to  administer  the  relief.  The  parish  officers  who  ad- 
minister the  relief,  have  right  to  appoint  the  place  for  the  dis- 
position of  those  who  are  to  receive  the  bounty  of  the  pariah, 
or  to  receive  relief.  Well ,  but  have  the  overseers  a  right  to  take 
the  children  out  of  the  custody  of  the  father  ?  Can  they  exer- 
cise any  control  over  the  rather,  or  Interfere  with  hii  paren- 
tal rigbta  and  authorities  in  any  respect  T  I  apprehend  they 
cannot.  If  the  father  was  to  receive  relief,  thechildrcn  would 
follow,  and  tr 
But  there  ii 

[lament  which  is  at  all  adapted  to  the  case  of  the  chlldrer 
of  a  person  receiving  relief,  the  person  himself  not  being 
entitled  to  that  relief.  Undoubtedly,  there  ought  to  be 
presented  to  the  House,  very  clear  and  distinct  authority  for 
snob  a  proposition.  I  apprehend  it  will  be  found,  In  principle, 
to  be  entirely  new,  and  to  be  founded  on  general  principles  of 
very  considerable  importance ;  and  it  is  one,  I  think,  which 
cannot  In  any  respect  And  sanction  in  any  part  of  this  act  of 
parliament.  I  therefore  think  the  party  has  wholly  failed  in 
presenting  any  ground  to  the  House  for  shewing,  that  either 
In  the  name  of  the  father,  or  in  the  name  of  any  other  person, 
children  can  be  entitled  to  be  considered  as  distinct  and  sepa- 
rate from  the  family  of  their  father,  while  that  lather  can  sop- 
port  himself,  and  while  he  Is  individually  not  entitled  to  be 
supported  by  the  parish.  The  previous  case  which  has  been 
decided,  is  a  case  which  meets  the  present.  The  parent  in 
this  case  is  also  an  able-bodied  person.  Now,  whatever  were 
the  grounds  upon  which  the  legislature  thought  tit  not  to  in- 
clude able-bodied  persons  as  persons  to  be  relieved  from  the 
rate,  It  is  upon  grounds  which,  I  apprehend,  would  apply  just 
as  much  to  the  children  as  to  the  parent.  It  most  be  on  the 
ground  that,  considering  no  doubt  all  the  consequences  of  such 
a  rule  of  law,  upon  the  whole,  the  public  interest  was  best 
Served  by  protecting  persons  from  an  obligation  to  support  an 
able-bodied  man,  even  at  some  of  the  inconveniences  which 
must  result  from  that ;  because,  as  Is  observed  In  the  course  of 
these  pleadings,  it  very  often  happens  that  individuals  who 
have  been  frugal  and  industrious  and  saving, — saving  with  a 
view  to  meet  the  hour  of  calamity  themselves, — many  hare 
that  withdrawn  from  thent  in  order  to  support  an  individual 
who  has  been,  by  habits  of  self  indulgence,  brought  into  a  very 
different  condition. 

The  question  In  this  case,  therefore,  Is  not  a  question  of  hu- 
manity,— not  a  question  of  kind  and  tender  feeling, — bnt,  Are 
the  overseers  authorised  to  apply  this  rate  to  the  benefit  of 
this  individual  T  I  think  that  by  law  they  are  not  so  autho- 
rised ;  for  the  party  himself  not  being  entitled  to  relief  out  of 
the  rate,  I  think  that  the  children  share  the  position  of  the 

Cut  In  that  respect,  and  that,  therefore,  this  appeal,  like  the 
er,  ought  to  be  dismissed. 

Lord  Brougham Hy  Lords,  my  noble  and  learned  friend, 

I  must  candidly  admit,  has  raised  a  doubt  In  my  mind  as  to 

strengthen  the  argu  lr. _, 

sbipi  in  favour  of  the  affirmance,  and  against  the  appeal,  it  Is 
unnecessary  for  me  to  go  further  than  to  admit,  that  with  re- 
spect to  the  inconsistency,  the  repugnancy,  of  this  decision 
with  that  of  Pollock  t>.  Darling,  I  am  inclined  to  doubt  rather 
more  than  I  did  when  I  addressed  your  Lordships;  and  with 
respect  to  the  effect  of  the  late  act,  (8  and  9  Vict.),  I  am  ra- 
ther inclined  to  think,  that  I  should  nave  argued  that  a  little 
higher  in  support  of  the  judgment  of  the  Court  below,  and  the 
proposition  which  I  took  the  liberty  of  stating.  Therefore, 
upon  those  doubts  it  la  not  necessary  to  dwell,  because  if  they 
are  perfectly  well  founded,  they  only  go  to  affirm,  rather  than 
to  weaken,  the  argument  on  which  I  ventured  to  submit  the 
proposition  to  your  Lordships. 

Interlocutor*  affirmed. 

First  Division. — Dunlop  and  Hope,  SoHdlori  for  Appellant* 
Law,  Holmes,  Anton  and  Turn  bull,  Solicitor!  for  Rtipondmlt 
(Q.D.F ) 


DIGEST  OF  ENGLISH  CASES. 

Montoya  t>.  London  Asstkaxcz  Comtast— 
20  Law  J.  Exch.  254. 
Insurance — Perils  of  Sea — Damage. 
A  ship  loaded  with  sugar,  hides,  tobacco,  Ac,  sulrd  ,S< 
KewUranada  to  England,  and,  encountering  heavy  sbhk; 
ped  mncb  water.  On  its  arrival,  the  bold  sent  forth  •  si 
eating  stench,  which  turned  ont  to  be  caused  by  the  liJii  ■■.. 
ting  on  the  top  where  the  sea-water  touched  them.udt: 
fermentation  extended  to  a  layer  of  hides  beneath  in  *.i 
the  tobacco  was  inclosed.  The  tobacco  being  datura  , 
came  to  be  a  question,  whether  the  damage  was  esau!  ■ 
perils  of  the  sea,  and  whether  the  insurer  was  liable,  until. 
as  the  sea-water  was  never  in  contact  with  the  tobacco.  I.i 
(ufcitedl  Phillips' Ins.  (18«>i.  P- 638;  Z  Kent's  Com.  p.  t»  ,1 
Gsbay  v.  Lloyd,  8  B.  and  C.  7B3.  Defendant  contra—  War*  i 
Offley,  1  Term  B.  260;  Logan  v.  Hall,  4  C  B.  598.  TU  '* 
held  the  damage  was  caused  by  ■  perils  of  the  sea.'  Ptrh  B- 
"Lord  Bacon's  rule  is  correct — nam,  rtmutaosiaa  Kimono* 
tatur;  but  what  Is  eouM ptromo.  and  what  routs  f  ltl-ii 
cult,  in  the  abstract,  to  lay  down  a  rule,  but  ihiicw-i-'-: 
tainly  within  the  line.  The  owner  of  the  tobacco  swM  * 
entitled  to  recover  com ponsati on  for  the  injury,  from  lixur.i 
of  the  vessel  or  the  master  ;  and  if  so,  it  is  difficult  i»  s»;  u 
he  could  not  also  recover  for  it  against  the  underwriter  *  !■ 
a  peril  of  the  sea.  Now,  suppose  the  cargo  bail  conantpi  *-':■: 
of  hides,  end,  the  lower  layers  being  wetted  by  the  ws-v-e' 
putrid  vapours  had  arisen  from  them,  and  affected  Ik  ■;■•-■ 
layers.  In  such  a  case,  tbe  owner  of  the  hides  could  remit'  m 
the  damage  to  the  upper  layers.  Bow,  then,  can  it  matt  >■' 
difference,  that  the  layers  consist  of  different  articks  iisi« 
of  hides  alone  f  It  Is  the  same  as  if  the  cargo  bad  ccaa* 
wholly  of  tobacco." 


Seymour  v.  Maddox,  20  Law  J.  (Q.  B.)  327. 

Separation — Damages — A  itagt  proprietor  ii  wf  soU. '■""-" 
failing  through  itaye  trope,  injur  he  tpcaatly  engage  '""' 
Plaintiff,  an  actress,  had  been  engaged  to  sing  In  so  an 
and,  while  passing  from  the  stage  In  the  usual  way  to  IkW 
ing  room,  after  the  performance,  fell  through  a  trap-Aer  ad 
was  open,  and  was  Injured.  She  sued  the  proprietor,  iskp* 
it  was  bis  duty  to  have  kept  such  holes  sufliclenllj  ligbuis* 
guarded,  which  duty  he  denied.  The  Court  gave iuig.vn-' 
defendant.  Coieridgt  J.— "The  real  question  is,  slieU*  « 
duty  arises  from  the  relation  in  which  the  partial  rtM  : 
seems  to  me,  if  we  were  to  bold  that  It  did.  the  cowriW; 
would  be,  that  whenever  the  same  relation  existed,  W"3 
have  to  infer  duties  that  bad  never  yet  been  held  totiirt  W 
servant  Is  not  bound  to  enter  the  master's  aervic*;  i*n  -J 
does,  and  he  finds  things  in  a  curtain  state,  he  musi  nisi 
consequence  of  anything  that  may  occur  owing  to  lock  »■ 
of  things."  1 


Whits  v.  Gardbs,  20  Law  J.  (C.  P.)  1<& 
Fraud— Sale— A  greamen  i. 
Parker  had,  by  a  suspicious  transaction,  not  quite  iu-p 
an  aninui  fvrandi,  bought  some  iron  from  defendant,  a 
deied  the  latter  to  deliver  it  to  plaintiff,  who  buogbt  iio 
fide  from  Parker.  The  iron  had  been  sent  topkmui>* 
daut  in  the  hitter's  own  barge ;  but,  before  It  awsXa*" 
having  suspected  fraud  on  the  part  of  Parker,  dsfcsas) 
and  carried  back  what  remained  in  the  barga.  Pkintifl* 
an  action  for  this  quantity  at  being  his.  The  Corel.  ™* 
to  Load  v.  Oreen,  15  H.  and  W.  216,  gave  judgmwrt  toj 
tiff.  CraneJl  J.—'- 1  agree  with  Parke  a  in  !*■«  *  J 
and  think,  that  though,  In  this  case,  perhaps  Parks'** 
have  enforced  the  contract  by  reason  of  the  rraajw* 
plaintiff,  an  innocent  vendee,  who  purchased  (rostra* 
the  manner  he  did,  is  entitled  to  the  Inn."    vfT~ 
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IN  THE  COURT  OF  SESSION.  Ac. 


Zfitt  March  ia»2. 
11  o  ess  or  Lohub.0 

So.  2ft). — Tm  Parochial  Board  of  the  Parish  of 
South  Leith,  Appellants,  v.  Thohab  Allan  and  the 
Parochial  Board  of  the  Burohal  Parish  of  Edis- 
bcbqr,  Respondents. 

SWnte— Clause— Coo struction— Poor-Lnw  Act  1846 — Double 
lUUng— Lands  in  the  parish  of  South  Ltilh  icerc  frued  to  A,— 
tin  jm  charter  containing  a  stipulation,  that  if  the  landi  ikould 
etetesmsto  be  indudcd within  the  extended  royalty  of  Edinburgh, 
lit  isms'  timid  be  bound  tr>  pay  the  public  burdens  levied  in  Edin- 
burgh. Thereafter  a  statute  extended  the  royalty  of  Edinburgh, 
beyond  these  lands,  disjoined  them  for  ever  from  the  parish  of  South 
Lath,  and  annexed  them  to  the  parish  of  Edinburgh,  bat  it  contained 
'  i  nevertheless  be  liable,  as  before, 
—Held,  1.  That  this  proviso  v 
ptaaa  oj)  S3  in  ana  mo/8  and  9  Viet.  c.  S3,  and  that  a  was 
•"nr  bound  to  pay  only  a  single  poor-rate  to  the  pariih  of  Edin- 
bwai.  2.  That  as  lands  ton  only  be  in  one  parish,  and  as  §  46 
of  8  and  8  Viet,  e.  88  is  general  and  absolute,  no  lands  are  now 
li«blt  to  a  doubts  rating,  in  whatever  way  such  double  rating  may 
kaee  originated. 

See  supra,  vol.  xxi.  p.  532 — 13th  July  1849. 

The  Parochial  Board  of  South  Leith  appealed  against 
(he  interlocutor  of  the  Court  of  Session  of  13th  July 
1*49,  maintaining  that  it  ought  to  be  reversed  upon  the 
Billowing  grounds : — 

1.  Because,  previous  to  the  passing  of  the  Poor-Law 
Amendment  Act  (8  and  9  Vict.  o.  83),  the  lands  were 
liable  to  poor-rates,  as  well  within  the  parish  of  South 
l-cith  as  within  the  City  parish  of  St.  Giles;  white,  ac- 
cording to  the  true  construction  of  that  act,  this  double 
liability  has  not  been  restricted  to  a  liability  for  a  single 
rating. — Dunlop's  Parochial  Law,  App.  Nos.  3  and  4; 
Cochran  v.  Manson,  11th  Feb.  1823,  5  6.  and  D.  (new 
ed.]  179;  Buchanan  v.  Parker,  21st  Feb.  1827,  5  8. 
tnd  1).  (new  ed.)  362 ;  Dunlop's  Parochial  Law,  (2d  ed.) 
p.  401.  2.  Because,  assuming  that  the  respondent  Mr. 
Allan  is  liable  to  be  assessed,  in  respect  of  his  lands 
»ad  heritages,  for  the  relief  of  the  poor  of  only  one 
parish,  the  parish  entitled  to  levy  and  apply  such  single 
assessment  is  the  parish  of  South  Leith,  represented  by 
the  appellants. 

Mr.  Allan  maintained  in  his  case  that  the  interlock 
tut  was  well  founded — 

1 .  Because,  in  accordance  with  §§  46  and  91  of  8  and 
9  Vict.  c.  83,  as  well  as  other  provisions  of  that  act,  the 
respondent,  and  the  owners  and  occupiers  of  the  lands 
libelled,  were  only  liable  to  be  assessed  for  relief  of  the 
poor  in  ono  parish  or  combination.  2.  Because  the  lands 
and  heritages  referred  to  could  only  be  liable  in  a  single 
rating  in  the  parish  of  Edinburgh,  and  not  in  that  of 
South  Leith,  or  (alternatively)  in  the  parish  of  South 
Leith,  and  not  in  that  of  Edinburgh,  but  not  in  both 
perishes.  3.  Because,  whichever  parish  should  be  found 
ratified  to  levy  the  assessment,  the  respondent  and  other 
owners  ought  to  be  relieved  from  all  claims  at  the  iu- 
ttaaee  of  the  parish  not  so  found  entitled. 

The  parish  of  Edinburgh  supported  the  judgment  on 
He  following  grounds : — 

1,  As  the  lands  libelled  were  disjoined  from  the 
parish  of  South  Leith  and  annexed  to  the  parish  of 
ot-  OBea,  within  the  city  of  Edinburgh  (by  7  Geo.  III. 
tms\%aa  owners  and  occupiers  are  liable  to  be  as- 
■Majjfe  poor-rates  in  the  latter  parish.    2.  The  re- 

rjw— — 

*  flmitM  i tun!  Chancellor  St  Leonards,  and  Lord  Brougham. 
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spondent  Mr.  Allan,  as  the  proprietor,  is  liable  for  poor- 
rates  to  the  City  parish  of  Edinburgh,  in  respect  of  the 
obligation  in  the  feu-charter  granted  by  Heriot's  Hospi- 
tal to  his  predecessor  Mr.  James  Grant,  in  1756,  and 
also  in  respect  of  the  express  enactments  in  7  Geo.  III. 
c.  27,  annexing  the  subjects  to  the  parish  of  St.  Giles, 
and  declaring  tbem  liable  in  parochial  burdens  to  that 
parish.  3.  The  clause  in  7  Geo.  III.  which  disjoined 
the  lands  from  the  parish  of  South  Leith  and  annexed 
them  to  that  of  St.  Giles,  has  not  been  repealed  by, 
and  is  not  at  variance  with,  8  and  9  Vict.  o.  83.  4.  Ac- 
cording to  the  sound  construction  of  8  and  9  Vict.  c.  83, 
the  subjects  referred  to,  or  the  owners  or  occupiers, 
are  liable  for  poor-rates  within  the  City  parish  of  Edin- 
burgh, where  the  subjects  are  locally  situate. 

Bolt  Q.  C.  and  Anderson  Q.  C.  for  appellants — 
1.  The  question  i«,  if  §  48  of  8  and  9  Vict.  c.  83  applies  la 
these  subjects,  so  as  to  discharge  their  liability  to  a  double 
rating.  It  is  a  legitimate  rule  of  construction  to  consider  Mm 
position  of  the  matter  at  the  time  this  act  passed,  and  also  the 
preamble,  as  throwing  light  on  the  intention  of  the  legislature — 
Salter  v.  Johnson,  1  Hare,  190.  There  was  then  an  express 
contract  subsisting  between  the  parties,  ratified  by  act  of  par- 
liament in  1767,  that  these  subjects  should  continue,  as  before, 
to  pay  the  burdens  of  South  Leith.  The  double  rating  being 
therefore  created  by  contract,  what  was  the  Poor-Law  Act  of 
164S  intended  to  do  f  It  was  not  to  relieve  from  special  con- 
tracts, to  vary  the  rights  and  liabilities  of  parties,  but  merely 
to  provide  new  regulations  as  to  the  management  and  mode 
of  assessment  for  the  poor.  The  peculiar  mischief  to  be  guard- 
ed against  under  that  act  was  the  possibility  of  a  double  bur- 
den being  crested,  in  consequence  of  the  different  modes  of 
rating  therein  pointed  out  Sir  John  Leach,  In  construing  a 
will,  once  said,  that  'the  nature  of  the  mischief  to  be  provided 
against  may  often  give  to  indefinite  language  a  definite  mean- 
ing,' and  that  principle  is  often  brought  into  play  In  interpre- 
ting the  Stamp  Acts.  Here,  therefore,  the  mischief  to  be  guard. 
ed  against  flies  a  definite  and  special  meaning  on  §  46.  Sec- 
tions 84  and  35  pointed  out  three  different  modes  of  rating,  by 
the  operation  of  which  a  person  might  perhaps  be  called  on  to 
pay  rates  twice,  or  even  thrice  over ;  and  §g  48  and  47  were 
specially  designed  as  provisoes  to  remedy  this  mischief,  tha 
former  applying  to  the  rating  on  lands,  and  the  latter  to  the 
rating™  '  means  and  substance.'  The  meaning  of  (  46,  there- 
fore, is  only  this — '  there  shall  be  no  double  rating  by  this  act.' 
but  it  leaves  double  rating  created  by  special  contract,  and  by 
other  acts  for  other  purposes,  untouched.  Section  91  carries 
the  case  no  further.  If,  however,  there  be  anything  In  the 
principles  of  construction  to  prevent  effect  being  given  to  the 
contract,  then  the  other  side  must  shew,  not  only  that  their 
Construction  of  the  act  may  be  true,  hot  that  it  must  be  true, 
and  that  there  can  be  no  other  construction.  2.  If  subsequent 
circumstances  have  rendered  it  Impossible  that  the  subjects  in 
question  can  be  bound  to  pay  the  rates  of  both  parishes,  South 
Leith  must  prevail.  It  stands  on  a  double  right ;  it  was  the 
original  parish,  and  Edinburgh  obtained  nothing  but  by  vir- 
tue of  tho  contract  entered  into.  Edinburgh  got  the  benefit 
of  having  the  lands  included  within  the  royalty,  on  the  express 
condition,  that  the  burdens  of  South  Leith  should  be  paid. 
The  latter  parish,  therefore,  is  the  one  entitled. 
Sol.  Gen.  Kelly  and  Arch.  Broun  for  respondent  Allan — 

Wo  argue  only  against  tho  double  rating.  It  la  a  fallacy  to 
•ay  that  tho  double  rating  was  created  by  contract,  bcoausa 
no  one  can  by  contract  render  himself  liable  to  pay  dues, 
which  can  only  be  made  payable  by  act  of  parliament.  '  There 
was  in  fact  no  stipulation  at  all  in  the  contract  affecting  the 
liability  to  South  Leith.  The  contract  was  silent  as  to  South 
Leith,  and  merely  said,  that  if  the  lands  should  be  afterwards 
Included  within  the  royalty  of  Edinburgh,  then  they  must  pay 
the  burdens  of  Edinburgh.  It  amounted  to  nothing  more  than 
this,  that  inasmuch  as  the  vassal  accepted  the  feu-charter  with 
this  stipulation,  he  could  not  afterwards  complain  of  being 
called  on  to  pay  the  burdens  or  Edinburgh.  It  was  a  personal 
bar  to  his  complaining.  Bat,  then,  the  same  act  (7  Geo.  III. 
c.  27)  which  provided  for  these  lands  being  included  within  the 
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royalty  of  Edinburgh,  completely  severed  for  ever  tbeir  con- 
nection with  South  Leith.  The  legislature,  then,  justly  or  not 
determined,  that  though  these  lands  were  dissevered  from 
South  Leith,  vet  they  were  to  remain  liable  to  that  parish  for 
certain  purposes,  and  It  was  that  act,  and  it  alone,  which  cre- 
ated the  double  liability.  It  was  said,  that  §  46  of  8  and  9 
Vict,  c  83  was  nothing  but  aproviso.  The  language, however, 
is  clear  and  absolute,  and  murt  take  effect — -R.  v.  Poor-Law 
Com.  6  Ad.  and  Ell.  7.  If  this  clanse  had  been  intended  to  be 
a  mere  proviso,  we  should  have  had  it  in  the  usual  form  of  a 
proviso.  The  whole  question,  therefore,  most  turn  on  the  con- 
struction of  the  latter  act,  for  there  is  no  general  i. 
law  liability  to  be  rateable  for  poor-law  burdens.  The  .  . 
accordingly  stands  thus : — The  7  Geo.  in.  c  27,  which  alone 
made  these  lands  liable  to  pay  rates  to  South  Leith,  while  It 
dissevered  them  from  that  parish,  says  they  must  pay  both 
burdens.  The  8  and  9  Vict  c  83,  which  extends  to  all  the 
lands  of  Scotland,  says  these  lands  shall  pay  only  one  of  the 
burdens ;  and,  to  make  the  matter  more  clear.  It  adds  In  §  91, 
that  all  statutes  are  repealed  which  are  Inconsistent  with  it. 
This  act  of  1845  therefore  expressly  repeals  the  act  of  1787. 
We  care  not  which  of  the  parishes  we  are  liable  to,  provided 
we  are  not  liable  to  both. 

Bethel  Q.  C,  and  Donaldson,  for  respondent  the  Parish 
of  Edinburgh — 

We  assume  thero  is  no  double  rating,  and  argue  only  against 
South  Leith.  The  act  1767  proceeded  not  on  any  contract  at 
alt,  but  on  the  footing  of  public  utility.  All  the  old  Poor-Law 
Acta  deal  with  the  poor-rate  asalocal  parochial  burden;  and 
the  act  1767  shews,  that  it  was  the  knowledge  and  intention 
of  the  owners,  as  well  as  of  the  legislature,  that  it  would  be  a 
necessary  rule  of  law,  that  these  lauds,  the  moment  they  were 
brought  within  the  parish  of  Edinburgh,  would  be  subject  to 
the  burdens  of  Edinburgh.  The  Poor-Law  Act  of  1845  pro- 
ceeded on  the  policy  of  a  uniform  single  assessment  for  each 
parish.  All  Its  provisions  proceed  on  the  notion,  that  the  pa- 
rochial authorities  could  not  rate  lands  which  are  not  within 
the  precincts  of  tbelr  parish,  and  no  provision  is  made  by  that 
act  for  rating  lands  lying  out  of  the  parish.  It  Is  impossible 
to  say  these  lands  lie  in  two  parishes.  They  were  dissevered 
from  South  Leith  for  ever  by  the  act  1767.  They  are  now  in 
the  parish  of  Edinburgh  ;  and  all  that  was  left  by  that  act  of 
1767  was  a  personal  obligation  on  the  owners  to  be  rated  In 
South  Leith  as  formerly.  This  personal  obligation  being  swept 
away  by  the  act  of  I84S,  the  parish  of  Edinburgh  most  now 

Rolt  in  re  ply-  • 
The  other  side  go  on  the  assumption,  that  the  double  rating 
was  not  the  result  of  the  contract,  but  of  a  statute  passed  for 
the  public  good ;  but  that  statute  iteelf  clearly  shews  that  the 
contract  was  Its  basis.     As  to  f  46  of  the  act  1846,  both  It  and 

E  occur  iu  the  middle  of  a  series  of  sections  extending  from 
to  1 61,  all  dealing  with  the  mode  of  assessment,  and  therc- 
i  t  is  more  reasonable  to  construe  it  as  part  of  those  sec- 
tions, than  to  give  It  a  general  and  absolute  meaning.  The 
result  of  the  opposite  construction  will  be,  that  we  sustain  a 
serious  lost  without  any  consideration,  while  Mr.  Allan  obtains 
a  benefit  for  which  he  never  paid  us. 

Lord  Chancellor. — Hy  Lords,  the  argument,  as  I  understand 
it,  on  the  |>art  of  the  appellants,  rests  upon  what  is  asserted  to 
have  been  a  contract,  that  there  should  be  a  double  swims 
ment — a  contract,  that  the  land  in  question  should  not  only 
continue  liable  to  the  parish  of  South  Leith,  but  that  it  should 
also  become  liable  to  the  parish  of  Edinburgh.  It  would  be  very 
much  to  be  regretted  if,  without  some  positive  contract,  clear 
and  unambiguous,  and  sanctioned  (as  It  would  require  to  have 
■■■-'•—  parliament,  any  given  property  should  be  chargeable 

'    it  of  the  rates  In  two  different  parishes ;  for  it 

it  this  property  Is  liable  to  be  rated  in  the 
Ithe  contention  is,  that  it  is  also  liable  to 
fa  from  which  it  has  been  severed ;  or,  in 
tan  is  at  this  moment,  on  the  part  of  this 
a  pay  twice  over,  rates  to  the  poor  for  the 
pay  Lords,  it  would  be  very  much  la  be 
A  tum  oat  to  be  the  law ;  but  I  believe 
b  shew  that  there  is  no  foundation  for  the 
Jrts  that  it  is  soluble. 
^property  belonged  to  Harlots  Hospital ;  and. 
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of  that  property,  grants  were  made  by  the  hospital  of  mull 
quantities  of  land, — only,  In  fact,  a  few  wore  for  villa  rendeDo 
in  the  immediate  neighbourhood  of  Edinburgh  towards  tho 
pariah  of  South  Leith ;  and  the  hospital,  anticipatingthattht 
buildings  would  be  carried  out  beyond  the  natural  limit*  of 
the  burgh  of  Edinburgh,  in  the  grants  which  they  mads, 
stipulated  that  the  persons  to  whom  the  lauds  were  granted 
should  consent  to  this,  that  if  the  royalty  o!  Edinburgh  vch 
extended  to  the  property  In  question,  not  only  should  tin 
buildings  be  made  conformable  to  the  regulations  of  the  rami 
oipallty  of  Edinburgh,  but  that  they  should  be  liable  to  lbs 
parochial  burdens  of  the  royalty  of  Edinburgh,  Bow  tkn 
waa  no  contract  in  one  sense ;  but  It  certainly  was  a  contort 
In  another  sense.  It  certainly  waa  a  contract,  that  a  rose  ■  to 
took  that  property  should  never  object  to  a  parliamentary 
enactment  which  would  make  him  liable,  not  only  to  build 
the  houses  which  he  erected  on  the  land  which  he  had  taken, 
according  to  the  directions  of  the  city  of  Edinburgh,  bat  tb« 
he  would  pay  the  burdens  equally  imposed  on  other  property 
in  the  city  of  Edinburgh.  He  never  could  have  retired  iron 
that.  That  contract  was  so  far  binding  in  that  limited  senst; 
bat  It  required  the  sanction  of  parliament,  and  I  can  set  bc- 
thing  whatever,  on  the  face  of  that  contract,  which  at  ill 
touches  the  parish  of  South  Leith.  The  property  was  in  tkt 
parish  ;  the  liability  was  by  raw  ;  the  liability  could  only  to 
discharged  by  law,  that  is,  by  an  act  of  parliament  The  (at. 
ties,  therefore,  left  that  as  they  found  it.  They  had  no  tewca 
to  suppose  that  the  liability  would  be  removed  ;  and  there  <m 
no  stipulation  in  regard  to  it.  The  stipulation,  therefore, ii 
one  for  the  benefit  of  the  city  of  Edinburgh  ;  and  it  it  to 
stipulation,  it  is  no  contract  whatever,  even  between  ttwet 
parties  (for  it  could  in  no  other  sensa  be  termed  a  contract), 
affecting  the  parish  of  South  Leith,  or  giving  any  benefit  to 
South  Leith.  It  neither  damaged  nor  benefited  South  Leith ; 
but  it  left  that  parish  to  stand  precisely  on  its  own  rigbtt,  u 
it  did  before  these  grants  were  made. 

When  parliament  came  to  deal  with  the  question,  sod  to 
extend  the  royalty,  there  was  this  singular  provision.  Of  co«ra« 
extending  the  royalty,  which  was  the  object  of  the  act,  to  then 
particular  lands,  made  them  liable  to  the  responsibilitits  of 
property  within  the  royalty  of  Edinburgh  so  extended;  betlt 
said  nothing  about  South  Leith ;  and  it  proceeded,  as  it  a«t 
have  proceeded,  upon  the  contract  of  the  parties,  not  to  object 
to  that  extension.  Parliament  never  could  have  been  «Ae<l 
to  bring  persons  in  the  parish  of  A  into  the  parish  of  B,  lean 
them  liable  to  their  liabilities  under  the  parish  of  A,  ami  ira- 


agreed  by  contract  with  the  persons  of  whom  they  poreiiaud 
it,  or  from  whom  they  took  it,  that  they  would  be  snbjcct  to 
those  double  liabilities.    Parliament,  then,  acting  on  lbs  wo- 
tract,  made  these  provisions — first  of  all  extending  the  mjilir 
and  extending  the  liability,  and  then  severing  '  for  ever'  from 
the  parish  of  South   Leith,  and  annexing  to   the  royalty  of 
Edinburgh,  the  particular  lands  in  question.     The  words  in 
express,  that  the  severance  is  to  be  perpetual     The  wonfcsre, 
'  for  ever.'    Then  comes  that  clause  upon  which  this  Hosm, 
upon  a  former  occasion,  had  to  pronounce  its  opinion,  tint 
notwithstanding  that  severance,  the  persons  who  wen  lb* 
owners  and  occupiers  of  the  land  should  be  liable,  estwipa 
other  things,  to  the  parochial  burdens  of  South  Leltb.    Now, 
looking  at  the  terms  of  that  clause,  mixed  upas  tbeexsnw* 
'  parochial  burdens'  is  with  ministers'  stipends  and  wit*  BHA 
it  might  have  been  made  a  very  considerable  question,  sad  1 
should  not  be  surprised  at  that  question  being  brought  la  W? 
lordships'  House  for  decision,  whether  poor-rate  did  0"4U 
not  fall  within  that  description  j  because  it  is  nndsnfcnssf 
a  general  proposition,  that  where  the  burden  is,  there  owjat a 
be  the  benefit.    It  is  said  in  this  partiflnlar  a—,  1    ■iiassfa 
bouses  have  been  built  on  this  la 
those  houses  would  not  desire  to 
would  be  capable  of  affording  rel! 
therefore.  South  Leith  loses,  and  tt 
It  may  be  so  by  this  particular  arm 
proposition,  wherever  the  burden 
benefit, — that  Is,  a  parish  ought  no 
another  parish,  irrespective  of  the  [ 
poor-rate  for  the  benefit  of  those  i 
within  ita  own  locality.    However,  so  tar  ws  uaiaawaaeji 
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lia  power  of  dispute.  Your  Lordships  will  find,  that  according 
a  that  clause,  at  tbe  moment  I  am  now  addressing  you  Lord- 
hips,  titib  land  Is  for  ever  severed ;  st  this  moment  It  stands 
pvtrcd  and  distinct ;  It  is  not,  In  any  manner,  within  the 
iinita,  or  liable  to  be  considered  as  part  of  the  parish  of  South 
-eith. 

Now,  my  Lords,  upon  the  decision  of  your  Lordships  upon 
he  words  of  that  other  clause,  as  to  parochial  liability.  In 
illan  v.  JrKJraw,  (2  Bob.  App.  0.  607),  this  property  did,  for  • 
ousiderable  period,  become  subject  to  double  rates— a  griev- 
iice  no  doubt,  and  one  which  I  must  think  mi  not  within 
be  purview  of  the  parties.  Probably,  as  It  has  been  wag. 
(at*d,  the  burden  at  that  time  was  very  small ;  and  the  first 
ct  of  parliament  expressly  exempted  the  property  from  the 
abilltie*  of  the  act,  whilst  It  continues  in  lie  original  state, 
nd  did  not  impose  the  additional  burden  until  It  became 
barge able,  in  respect  of  houses  to  be  erected  upon  it 

Now,  my  Lords,  then  cams  the  general  Poor-Law  Act  (8  and 

Vict.  c.  S3)  for  Scotland ;  and  a  good  deal  has  been  said, 
ety  much  to  the  purpose,  upon  the  policy  of  that  act.  Your 
■ordships,  in  deciding  this  point  of  law,  can  only  look  at  the 
olicy  ss  bearing  npon  the  particular  provisions ;  but  it  is  im- 
iwsible  to  read  this  act  of  parliament  without  seeing,  from 
lie  whole  frame  of  it,  that  it  wan  as  much  the  policy  of  the 
ct  to  make  a  given  and  limited  provision  for  the  poor,  as  it 
is  to  impose  that  liability  upon  the  parishes,  each  pariah 
dins  for  and  within  Itself,  and  binding  by  Its  own  powers, 
iven  (o  it  by  this  act  of  parliament,  the  whole  of  it*  parishio- 
cra.  The  machinery  directed  in  each  parish  is  a  parochial 
Jnrd  chosen  by  the  parishioners,  and  having  the  limited 
iwen  which  are  here  given.  Now,  I  look  in  vain  in  this  act 
'parliament  for  any  power,  in  any  parochial  board,  to  assess 
uv  land  which  is  not  within  their  own  parish.  Where,  on  the 
■ce  of  this  general  act  of  parliament,  (without  speaking  of  any 
irticular  provision),  is  the  power  In  any  parochial  board  to 
sess  poor-rates  npon  any  land  not  within  the  pariah  f    There 

no  such  power  given  in  the  act  of  parliament. 

It  ia said  that  §  86  saves  usages  and  local  acts;  and  that, 
icrefore,  this  case  falls  within  that  provision,  because  there 
as  a  local  act  which  made  this  property  liable  to  double  rat- 
s'. The  provision  is,  "  That  if,  at  the  date  of  this  act,  an 
sessruent  for  the  poor  shall  in  any  parish  or  parishes  be  lm- 
«ed  according  to  the  provisions  of  any  local  set,  or  according 
any  established  usage.it  shall  bo  lawful  for  the  parochial  board 
board*  of  any  such  parish  or'parishee,  to  resolve  that  the  asaees- 
ent  in  soch  pariah  or  parishes  shall  be  imposed  according  to 
c  rale  established  by  such  local  actor  nsage."  But,  my  Lords, 
ii  perfectly  clear  that  that  means  a  general  mode  of  assoss- 
ent,  and  that  It  is  not  a  clause  applying  to  a  particular  pro- 
rty,  a  portion  of  another  parish,  or,  I  might  say,  a  portion 
en  of  the  same  parish ;  but  it  is  clear  that  it  means  a  general 
ovislon  under  a  local  act  or  usage  which  should  require  not 
parochial  board,  because  it  it  a  parochial  board  which  la  to 
i  appointed  under  this  act,  which  is  to  put  this  Into  opera 
m  if  they  find  a  usage ;  or  If  they  find  a  local  act  which 
ovides  a  particular  mode  of  managing  that  particular  por- 
«i  of  the  duties  Imposed  by  this  act,  then,  if  they  so  resolve, 
ey  arc  to  execute  them  in  such  parish  according  to  tbe  act. 
Now,  ray  Lords,  before  I  proceed  to  consider  that  which  has 
en  particularly  argued  npon,  via.  the  construction  of  this 
t  of  parliament,  I  want  to  ask  what  la  the  summons  here ! 
ic  summons  of  tbe  appellant  puts  him  out  of  Court  It  la 
tcrly  impossible  to  read  it  without  seeing  instantly  that  the 
loleof  his  caso  Is  without  foundation.  The  summons  is  this, 
ut  these  parsons  shew,  by  the  "  collector  of  the  assessments 
'  Ibe  support  of  the  poor  in  the  parish  of  South  Loith, 
iHity  of  Edinburgh,  appoint**!  by  the  parochial  board  of 
Esaid  parish,"  that  certain  peisons  who  are  named  have  been 
mrochial  board  and  a  committee  of  management,  "of  which 
mmlttet!  John  C hit  Beadle  is  convener,"  and  so  on :  "That 
l*  said  parish  of  South  Leith  is  a  landward  parish,  and  the 
or  thereof  aie,  according  to  law,  supported  by  assessment, 
s  one-half  of  which  is  imposed  upon  the  owners,  and  the 
ter  hah"  upon  the  tenants  or  occupants  of  all  lands  and  beri- 
me within  the  parish  :  That  Thomas  Allan,  Esq.,  banker  in 
liuburgh,  is  owner  of  the  lands  and  heritages  particularly 
or  specified,  situated  in  Leopold  Place,  Windsor  Street,  and 
in  Row,  in  or  near  Edinburgh,  and  as  snob,  Is  liable"  to  the 
vmt'nt— that  is,  that  having  a  right  to  assess  within  the 
rish,  this  Is  out  of  the  parish,  and  therefore  It  shall  be  sa- 


lt yon  read 


parties  state  themselves  out  oi 

that,  yon  see  that  there  Is  no  case.     Their  right  to  ai 
within  the  parish ;  they  say  the  land  In  question  is  out  of  the 
parish  ;  and  then  they  say,  therefore  it  is  assessable. 

But  upon  whst  act  of  parliament  do  they  found  themselves 
in  this  summons?  Why,  upon  the  general  act  of  parliament. 
Where  is  the  provision  which  authorizes  them  ?  If  they  have 
such  a  provision.  It  is  under  the  early  act  of  parliament ;  and 
the  summons  ought  to  have  been  of  a  totally  different  nature. 
They  ought  to  have  come  before  the  Court  below,  and  said ; 
'  We  are  not  entitled  to  assess  nnder  this  general  act  of  parlia- 
ment, but  we  are  entitled  to  assess  under  our  early  act  of  par- 
liament' That  was  their  case,  if  they  had  any,  and  that  would 
at  least  have  put  them  upon  ground  which  they  might  have 
stood  npon,  to  have  shewn  whether  or  not  their  right  was  cut 
down  by  the  subsequent  act  of  parliament ;  but  in  the  way  that 
they  have  framed  this  case,  they  found  themselves  npon  an  act 
of  parliament  which  does  not  touch  their  case;  they  profess 
themselves  to  be  within  it,  and  there  is  not  a  single  provision 
which  touches  their  case. 

Now,  there  is  a  provision  in  this  general  act  of  parliament 
which  tells  strongly  against  any  possible  claim ;  and  it  is  im- 
portant, on  a  question  of  this  sort,  in  advising  your  Lordships 
to  affirm  the  interlocutor  of  tbe  Court  below,  that  it  should  be 
shewn  clearly  that  there  is  no  right  to  impose  this  rate.  In 
5  16  of  8  and  9  Vict  c  53,  there  is  a  power  to  combine  together 
any  parishes  which  it  msy  be  thought  proper  to  bring  into  a 
common  union ;  and  there  Is  to  be  one  assessment,  a  common 
assessment,  for  any  two  or  more  parishes.  How  are  they  to  be 
rated  ? — In  respect  of  each  individual  ownership  within  the 
parish.  If  there  was  any  exception,  would  it  not  have  applied, 
and  waa  it  not  likely  nnder  the  circumstances  to  have  applivd, 
to  Edinburgh  and  South  Leith, — and  who  then  could  have  aaid 
that  there  was  to  be  a  double  assessment  1  There  was  nothing 
to  prevent  South  Leith  and  Edinburgh  from  being  put  together 
and  forming  one  parish,  and  being  liable  as  one  parish,  and  oue 
only,  and  no  man  within  the  parish  being  liable  beyond  the 
extent  of  his  property,  and  being  only  put,  as  he  ought  to  have 
been  put,  on  s  state  of  equality  as  to  burden,  as  he  had  the  benefit, 
with  his  fellow  parishioners. 

Now,  my  Lords,  that  would  satisfy  my  mind  that  there  waa 
no  intention  here  to  keep  np  any  burden,  such  as  is  insisted  on 
at  your  Lordships'  bar.  Bat  it  may  be  worth  while  to  consider 
shortly  what  are  the  grounds  upon  which  it  is  insisted  that  litis 
act  of  parliament— tbe  provisions  of  which  I  have  shewn  to  your 
Lordships  never  can  be  applied  to  this  case,  and  every  provi- 
sion  of  which  satisfies  me  that  It  was  intended  not  to  leave  so 


can  be  maintained,  even  in  the  way  in  which  it  h 
sented  to  your  Lordships. 

Now,  then,  the  argument  Is  this : — It  is  not  denied  that  § 
44  is  very  general  in  Its  terms.  I  entirely  agree  with  what 
has  been  stated  at  the  bar,  that  that  find*  its  place  among 
general  regulations ;  and  It  has  been  Ingeniously  argued  and 
Insisted  upon,  as  the  foundation  of  the  whole  argument  of  the 
appellants,  first  of  all,  that  there  was  a  contract — which  I  have 
shewn  your  Lordships  is  no  contract  which  would  operate  in 
this  view ;  but  assuming  that  there  be  that  contract,  it  is  tlieu 
said  that  this  waa  necessary  In  consequence  of  the  general  pro- 
visions of  JS  34  and  35,  shewing  the  manner  in  which  the 
assessment  is  to  be  made.  Now  I  will  shew  to  yonr  Lordships 
that  those  sections  would  not  authorize  that  imposition  which 
is  called  for  on  the  part  of  tbe  appellants.  But  what  Is  tlia 
reasoning  ?  It  is  quite  clear  that,  according  to  tha  true  con- 
struction of  those  earlier  sections,  they  would  have  authorized 
what  was  unjust,  impolitic,  and  ought  not  to  have  been  allowed, 
that  is,  double  assessment  on  one  man,  at  his  expense,  for  the 
benefit  of  others,  without  any  cause,  without  any  reason,  against 
justice,  against  sound  policy,  and  without  any  foundation. 
Therefore  it  ia  provided  that  it  shall  not  take  place.  Why  is 
not  that  very  clause  in  this  very  act  of  parliament,  which  is 
to  apply  to  all  Scotland,  to  apply  to  every  man  in  Scotland,  and 
every  man's  property  in  Scotland,  not  to  particular  individuals, 
but  to  the  people  as  a  nation,  ss  it  were,  and  to  the  whole  of 
Scotland  ?  Why  should  not  that  reasonable  provision  which 
property  applies  to  the  cases  which  have  been  pointed  out,  and 
which  Is  not  restricted,  have  the  general  operation  which  the 
words  enable  your  Lordships  to  give  to  it,  if  it  was  Intended 
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to  provide  for  a  similar  abuse,  if  such  an  abuse  did  exist,  in  any 
other  given  cast  ? 

Tbe  next  section,  g  47,  does  not  at  all  weaken  the  argument. 
It  li  onlj  in  furtherance  of  tbe  lame  object,  that  you  are  not, 
even  under  the  provision*  of  tliis  act  of  parliament,  to  impose  a 
double  burden  upon  any  man.  Why  should  you  impose  n  double 
burden  Upon  auy  man,  under  any  provision  of  any  other  act  of 
parliament?  If  by  accident  such  a  thing  has  crept  in,  or  if  by 
mistake  or  injustice  it  has  crept  in,  when  you  are  making  a 
general  provision  which  applies  to  every  man's  property,  and 
lo  every  poor  man,  why  should  you  not  extend  those  words,  or 
rather  why  are  you  to  cut  down  those  words  f  It  you  allow 
the  words  to  have  their  proper  operation,  without  giving  a 
forced  construction  to  every  single  word,— if  you  only  allow  the 
clause  to  be  read  as  every  man  who  reads  it  must  understand 
it,  without  some  explanation  which  may  be  foreign  to  the  sub- 
ject, giving  it  its  natural  stress,  patting  no  forced  construction 
upon  a  single  word  of  it,  allowing  it  to  operate  according  to  its 
plain  and  manifest  terms,  so  that  every  man  who  runs  may 
read, — it  does  precisely  what  ought  injustice  to  be  done — it  gives 
equal  burdens  and  equal  benefit*  to  every  one  of  her  Majesty's 
subjects  in  Scut  land. 

Now,  my  Lords,  if  there  were  any  doubt  upon  this,  which  I 
bold  there  is  not,  then  look  at  the  last  section,  §  91.  It  is  per- 
fectly clear.  Now,  is  or  is  not  the  provision  in  the  early  act  of 
parliament,  inconsistent  with  the  provision  in  this  act  of  parlia- 
ment t  My  Lords,  it  conies  simply  to  this  s— If  tbe  legislature, 
iu  passing  a  general  act,  had  committed  so  great  an  injustice  as 
to  leave  this  property  liable  to  double  burdens,  it  was  absolutely 
necessary,  in  order  to  effect  that  unjust  object,  that  provisions 
should  have  been  expressly  inserted  to  give  effect  to  that  inten- 
tion. If  you  even  shew  that  the  intention  was  not  to  abrogate 
that  former  act,  you  have  no  means  of  carrying  tliat  intention 
into  effect — you  have  no  exception  ;  and  it  would  require  an 
express  exception,  and  a  creation  or  a  continuation  of  special 
machinery,  to  enable  auch  intention  to  be  carried  into  effect 

My  Lords,  1  have  thought  it  advisable,  in  addressing  your 
Lordships,  to  go  more  into  detail  than  is  necessary,  in  order  to 
shew  to  the  party  who  is  not  successful  at  your  Lordships'  bar, 
that  your  Lordships  have  not  ccme  to  this  determination  with- 
out a  full  consideration  of  the  merits  of  the  case.  Viewing  those 
merits  on  the  part  of  the  appellant*,  I  think  tbe  case  is  free 
from  all  doubt  [  and  I  shall  therefore  move  that  the  interlocu- 
tor of  the  Court  below  be  affirmed  with  costs. 

Lord  Brougham. — My  Lords,  I  also  agree  that  tbe  Court  below 
has  couio  to  the  right  conclusion  in  dealing  with  the  construc- 
tion of  these  acts  of  parliament.  I  consider  tbe  grounds  upon 
which  the  Court  below  have  decided  the  case,  to  be  perfectly 
sufficient  to  support  the  interlocutor.  Section  46  of  8  and  9 
Vict,  c  83,  is  absolute  that  there  shall  not  be  double  assess- 
ment ;  and  it  is  without  any  exception.  Now  it  is  said,  that 
tbe  earlier  act,  1  Geo.  ill.  c.  37,  does  giro  a  doable  assessment. 
I  will  even  take  it  thus, — and  it  is  impossible  to  put  it  stronger 
for  the  contention  of  the  appellant :— Suppose  that  the  act  1 7fi7 
had  in  express  terms  enacted  that  certain  heritors,  owners, 
aud  occupiers  of  land  (naming  the  lands),  should  be  liable 
to  a  double  assessment. — should  be  liable  to  be  assessed  f»r 
the  parishes  both  of  Edinburgh  and  of  South  Leith, — then  I 
come  to  the  act  of  1845,  and  I  find  in  §  46,  that  no  owners 
or  occupiers  of  lauds  are  to  be  liable  to  a  double  assessment, 
or  to  an  assessment  in  more  parishes  than  one.  Then  conies 
%  91  of  that  act,  will  *h  might  not  have  been  necessary  had 
there  been  no  contradiction,  or  apparent  contradiction,  or  no 
inconsistency,  or  apparent  inconsistency,  between  tbe  provi- 
sions of  that  act  and  the  previous  acts.  What  does  §  31 
•ay?  It  states  in  express  terms,  that  all  provisions,  laws, 
statute*  and  usages,  are  lo  be  considered  as  repealed,  in  so  far 
aa  they  are  contradictory  to,  or '  inconsistent  with  the  provi- 
sions of  this  act.'  And  it  is  worth  considering,  that  the  legisla- 
ture, in  inserting  this  proviso  or  this  (as  it  were)  saving  clause, 
for  the  provisions  of  the  act  itself,  (in  so  far  a*  it  might  be  con- 
tended that  they  were  inconsistent  with  tbe  provision*  or  the 
former  acts,  and  that,  therefore,  they  did  not  intend  to  repeal  the 
provisions  of  the  former  acta\  expressly  mentions  one  local  act 
saving  that  from  repeal,  and  that  ail  those  laws,  statutes  and 
usages,  which  are  inconsistent  with  the  provisions  of  the  present 
act,  shall  be  taken  to  be  repealed,  save  and  except  an  "act  for 
the  liquidation  of  the  debt  owing  by  the  Charity  Workhouse  of 
the  City  of  Edinburgh."  It  saves  that  act  from  repeal.  All 
other  acts  generally  inconsistent  with  the  provisions  of  this  act, 


are  taken  to  be  repealed.  Therefore  the  parties  setting  np  tbe 
earlier  act  as  against  this  act,  are  in  this  dilemma, — that  in  pro- 
portion aa  the  earlier  act  may  be  found  to  be  more  clearly  in- 
consistent with  the  provisions  of  the  46th  section,  in  exactly  tbe 
same  proportion  is  it  clear  that  It  fall*  within  the  ft  1st  section; 
for,  in  that  operation,  It  became  a  provision  at  variance  and  in- 
consistent with  the  provisions  of  this  section. 

My  Lords,  I  think,  with  my  noble  and  learned  friend,  tint 
there  is  very  great  difficulty  in  seeing  how,  under  the  39tb  sec- 
tion, the  parish  of  South  Leitli  could  assess,  for  it  says  the; 
are  to  assess,  and  that  is  the  power  which  is  given, — "It  •hill 
be  lawful  for  the  parochial  board  or  boards  of  auch  parish  or 
parishes  to  resolve  that  the  assessment  in  such  parish  or  pariihoi 
•hall  be  imposed  according  to  the  rule  established  by  such  local 
act  or  usage," — that  is,  supposing  there  Is  a  local  act  or  tusgr, 
then  this  parochial  board  is  to  be  entitled  here  to  make  Its  u- 
sessment  according  to  such  local  act  and  usage.  But  it  is  soch 
'.  iu  the  parish.    "  In  the  parish,"  here  means,  f   "" 


t  that  topic  at  all  I  consider  that.  Hiking  tlie  tCih 
section  with  the  91st  section,  and  comparing  the  provision) 
which  are  set  up  as  favourable  to  double  assessment,  by  lbs 
contention  on  the  part  of  the  appellants,  there  ia  no  room  what- 
ever for  doubt.  Then,  that  the  assessment  mutt  be  for  Edin 
hurgh,  and  not  fur  South  Leith,  I  ttiinic  ia  too  clear  to  require 
any  further  discussion. 

Interlocutor  affirmed  with  costs. 

Second    Division.  —  Lord    Wood,    Ordinary.    -Atkins  sad 

Andre'     "  ™  ' '      '        "         ..... 


29th  March  1852. 

Ho oa a  or  Loan*.0 

No.  206. — John  Hutchinson,  Appellant,  v.  Mrs.  Fw- 

bier  or  Gordon  and  Husband,  ae  representing  the 

late  Charles  Ferrier,  Accountant  in  Edinburgh,  &- 


Stump — Proof— Lease,  Missives  of—A  ovation  harmy  antral' 
an  action  of  damagee  for  wrongful  poeeeeaon  of  a  piece  of  greurf. 
and  right  of  postage  by  it  to  a  uxodyard  belonging  lo  the  dijtx- 
der,  the  pureuer,  who  claimed  at  tenant  of  the  piece  of  ground  usurr 
the  loan  of  Edinburgh,  and  who  averred  that  he  tad  been  kept  tnt 
of  'pa nation  wrongfully,  propoted  at  the  trial  to  prove  hit  right  if 
tenancy  by  production  of  a  eeria  of  Utter*  from  the  town  ofbJie- 
burgh.  That  letter!  uere  objected  lo  ae  incompetent  tcidence.n 
reepect  of  want  of  ttamp,  and  the  Braiding  lodge  tufaW  tie 
objection — Held  by  the  Houhc  of  Lords,  (affirming;  the  judg- 
ment of  the  Court  of  Session  on  a  bill  of  exceptions),  that  tk 
ruhngof (hi presiding  Judge  root correct;  and  Opinion,  The!  til 
latere,  even  if  competent  evidence,  inert  intuffkient  to  proa  Us 
right  of  tenancy. 

The  late  John  Hutchinson,  merchant  in  Leith,  wai 
proprietor  of  a  piece  of  ground  used  as  a  woodyard,  Ijiag 
between  the  road  leading  from  the  south  end  of  Morton 
Street  to  the  blaster  Road  and  Leith  Links. 

On  Hutchinson's  death  in  1830,  his  son,  R.  D.  Hut- 
chinson, succeeded  to  the  yard,  and  shortly  thereafter  be 
convoyed  it  in  trust  to  the  late  Charles  Ferrier,  who 
thereafter  granted  a  lease  of  it  to  the  appellant,  to  en- 
dure till  Whitsunday  1837. 

At  the  time  of  becoming  tenant  of  the  yard  under 
Ferrier,  the  appellant  was,  according  to  his  avemtetl, 
lessee  under  the  town  of  Edinburgh,  as  proprieton,  of  a 
strip  of  ground  lying  along  Morton  Street.  DuriasTaa 
tenancy,  the  appellant,  in  1832,  made  an  opening  thrcatf* 
the  wall  between  the  strip  of  ground  and  the  ynd,  a*i 
used  it  as  an  entrance  or  passage  for  the  piupNM  rf 
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his  business  ;  but  after  ceasing  to  be  tenant  of  the 
yard  in  1837,  he  caused  the  opening  to  be  closed  up. 
This  gave  rise  to  litigation  between  him  and  Fcrrier  as 
to  the  right  of  access  and  right  to  the  strip  of  ground, 
Ferrier  conceiving  that  the  right  to  these  formed  part 
and  pertinent  cf  the  woodyard ;  but  he  was  unsuccessful. 

In  1843,  Ferrier  purchased  the  woodyard,  and  he 
then  renewed  proceedings  (by  declarator  and  interdict) 
for  the  purpose  of  having  it  found  that  he  was  exclusive 
proprietor  of  the  right  of  access  and  of  the  strip  of  ground; 
bat  he  was  again  unsuccessful. 

The  appellant  then  brought  an  action  (in  184G)  con- 
cluding for  payment  of  £500  in  name  of  damages,  and  in 
ratisfaetion,  for  the  use  of  the  piece  of  ground  and  passage 
daring  the  period  he  had  been  kept  out  of  possession. 

In  defence  it  was  pleaded,  inter  alia,  that  the  appellant 
ha]  not  disclosed  in  the  summons,  and  had  not  exhi- 
bited, any  title,  either  aa  tenant  or  otherwise,  bo  pursue. 

After  a  record  was  made  up,  the  following  issue  was 
adjusted  to  try  the  case: — 

"  Whether,  during  tbe  period  from  Whitaanday  1837  to 
WhitmntUi  1846,  tile  pursuer  was  tenant,  of  and  Under  the 
Lord  Provost,  Magistrates  and  Council  of  the  cily  of  Edinburgh, 
of  a  atrip  or  piece  of  ground  lying  along  Morton  Street,  Leith, 
to  the  west  of  and  adjoining  a  piece  of  ground  occupied  us  a 
woodyard  at  Leith,  lying  between  the  road  leading  from  the 
■oath  end  of  Horton  Street  to  the  Easter  Rnad  and  Leith  Links, 
which  yard  some  time  belonged  to  the  late  John  Hutchinson, 
merchant  in  Leith  !  And  whether,  during  tbe  said  period, 
from  Whitsunday  1837  to  Whitsunday  1846,  or  part  thereof, 
the  said  deceased  Charles  Ferrier,  wrongfully,  by  himself  or 
others  acting  by  his  orders,  took  possession  of  a  gateway  or 
entrance  in  tbe  wall  of  tbe  said  strip  or  piece  of  ground,  and 
of  a  portion  of  the  said  strip  or  piece  of  ground,  as  a  roadway 
or  entrance  to  and  exit  from  the  said  woodyard,  and  during 
(he  said  period  or  port  thereof,  by  himself  or  others  as  said 
ii,  wrongfully  continued  to  occupy  and  possess  the  said  gate- 
way and  portion  of  ground,  and  to  exclude  the  pursuer  there- 
from, to  the  loss,  injury,  and  damage  of  the  pursuer  1  Damages 
laid  at  £5W  sterling." 

The  case  was  tried  by  the  Lord  Justice-General  and 
a  jury  on  26th  December  18o0.  The  following  evidence, 
as  set  forth  in  a  bill  of  exceptions,  was  adduced  for  the 
appellant: — 

"1.  John  Pdiclaik — He  is  assistant  town. clerk  of  Edinburgh. 
Knows  there  was  a  dimustiou  about  a  piece  of  ground  near 
Leith,  of  which  Mr.  John  Hutchinson  was  tenant  under  the 
magistrates.  His  father  hod  a  lease,  and  he  was  entered  ten- 
ant from  year  to  year  by  the  town,  and  was  acknowledged  as 
<uch,(»nd  is  not  aware  of  a  written  lease  for  many  years).  The 
chamberlain  acts  as  factor  in  disposing  of  the  city's  property, 
and  cannot  let  it  for  more  than  a  year  at  a  time.  When  he 
Bndiit  necessary,  he  takes  the  direction  of  the  council  as  to  let- 
ting any  of  city's  property  ;  and  witness  Is  aware  the  cham- 
berlain got,  from  time  to  time,  permission  from  the  council  to 
let  the  piece  of  property  to  Mr.  Hutchinson. 

"  1  Mr.  Jans  Bobcrtsos — He  is  city  chamberlain,  and  has 
bren  so  since  1838.  He  succeeded  Hr.  TurnbulL  who  Is  dead. 
Snows  the  property  occupied  by  Mr.  Hutchinson,  who  had 
occupied  It  before  witness's  time ;  and  his  father  hod  held  it 
nun  year  to  year  before  ;  and  the  pursuer  has  occupied  it  from 
year  to  year.  There  never  was  any  lease  to  him.  Be  was 
■aonaBy  asked  if  he  was  to  continue,  and  bo  answered ;  and 
Tdinarj  missives  passed  every  year,  relative  to  that  ground,  in 
Ueforta  of  letters.  The  counsel  for  tbe  defenders  here  objected, 
that,  In  raspect  of  the  existence  of  these  missives  or  letters 
•kka  oh  in  process,  the  pursuer  cannot  prove  his  tenancy 
oU>erw|pe  than  by  their  production. 

"ThaJbtlo wing  statement  was  merely  to  explain  the  facts  for 
lafatntaa  the  Court  in  reference  to  this  objection,  bat  nut  as 
tTkteswV-ttjory:— 

"UMMs*  letters.  They  begun  in  183f,  and  go  down  till 
1MB.    Th  «m  year  from  188ft  was  at  arcnt  of  £16,  and  it 


has  been  tbe  same  ever  since.  Shewn  two  receipts  for  1837 
by  Hr.  Turnbull ;  these  are  for  £8  each  half  year;  und  it  has 
continued  £16  ever  since,  he  1b  quite  sure." 

The  respondents  having  insisted  in  their  objection,  that 
the  letters  could  only  form  evidence  in  the  case  if  duly 
stamped — 

"The  LordJmtiet  -General,  after  argument  of  counsel,  sustained 
the  objection,  that  the  letters  or  missives  which  passed  between 
the  city  chamberlain  and  the  pursuer,  offered  in  evidence,  are 
not  stamped,  and  therefore  could  not  be  admitted  as  proving 
leases,  between  Mr.  Hutchinson  and  the  city  of  Edinburgh,  ot' 
the  subjects  in  question,  and  that  these  being  in  existence,  the 
tenancy  cannot  be  proved  without  them. 

"  The  counsel  fur  the  pursuer  excepted  to  the  above  ruling, 
that  the  letters  which  passed  between  the  city  chamberlain 
and  the  pursuer  during  the  period  in  question,  constituted 
written  leases,  and  which,  not  being  stamped,  could  not  bu 
given  in  evidenoe,  nor  the  contents  thereof,  nor  tbe  pursuer'* 
tenancy  proved  without  them. 

"  And  it  being  stated  by  tbe  counsel  for  the  pursuer,  that, 
in  consequence  of  the  deliverance  of  the  Lord  Justice-General, 
he  would  not  lead  evidence,  nor  ask  for  a  verdict,  the  jury  did 
then,  under  tbe  direction  of  the  Lord  J  usticu-Geoero),  deliver 
their  verdict  finding  for  the  defenders." 

The  following  are  the  missives  or  letters  referred  to  in 
the  bill  of  exceptions: — 

Mr.  Tobxbcll,  Cily  Chamberlain,  to  Mr.  Hutcbixsoit. 
Chambtrbnn' t  Office, 
Edinburgh,  January  28,  1836. 

8m,— If  you  mean  to  take  the  area  in  Morton  Street  for 
another  year  from  Whitsunday  next,  please  to  send  me  in  an 
early  offer  Cor  the  same.    I  am,  &.c 

Mr.  Tlenboll  to  Mr.  Hutchinson. 

Edinburgh,  February  8, 1887. 

Db*b  Sta, — I  hereby  accept  your  offer  to  remain  the  city  uf 
Edinburgh's  tenant  in  tbe  property  occupied  by  you  in  Moilon 
Street,  and  at  the  present  rent,  far  one  year  from  Whitsunday 
next    I  am,  &c. 

Mr.  Hutchi-vsoh  to  Mr.  Tuokbvu. 

1  Blenheim  Plan, 
Edinburgh,  February  1 4. 

Dkab  Sta. — I  was  just  this  far  on  my  way  home  when  1  re- 
collected that  I  have  to  go  from  home  for  a  little  way  to-mor- 
row forenoon,  and  consequently  cannot  call  upon  you,  as  I 
agreed  to  do. 

As  I  promised  one  of  the  tenants  to  give  him  an  answer 
either  this  day  or  to-morrow  morning,  I  will  take  It  kind  your 
saying  per  bearer  if  I  am  to  continue  your  tenant  in  Morton 
Street,  Leith,  for  another  year,  at  the  present  rent ;  and  con- 
sidering what  I  laid  out  in  building  a  stable  only  two  yeai  * 
~     the  premises,  I  think  that  I  am  to  have  it  before  any 


la) 


,&c 


Mr.  Tu  emboli,  to  Mr.  HcTCKnrsox. 

Edinburgh,  February  14,  1838. 
Dnan  Sin, — I  agree  to  let  you  remain  in  the  premises  jhp- 
sessed  by  you,  for  another  year,  at  the  name  rent,  upon  your 
allowing  the  alteration  proposed  by  Councillor  Dohsou  and  tliu 
superintendent  to  be  made.    I  am,  &c. 

Hr.  Hutchinson  to  Mr.  Bobbbtsoh,  City  Chamberlain. 

Leith,  January  21, 1839. 
Sib, — I  will  feel  obliged  by  your  informing  me,  as  soon  aa 
you  conveniently  can,  if  I  am  to  be  continued  as  tenant  in 
tbe  strip  of  ground  at  Morton  Street,  Leith,  at  the  rent  which 
I  now  possess  it  at     I  am,  &a 

Mr.  RoanraoH  to  Mr.  HuTcmssos. 

Edinburgh,  February  7,  1839. 
8m, — Have  the  goodness  to  inform  me  whether  yon  InttndV 
to  continue  for  another  year  in  the  property  belonging  to  tiip 
city  of  Edinburgh  In  Morton  Street,  Leith,  at  the  same  rem. 
aa  that  of  lost  year,  from  tbe  term  of  Whitsunday  next. 

I  consider  this  necessary,  as  your  former  letter  was  asking 
whether  yon  were  to  have  the  occupancy,  withont  referencu 
to  rent    I  am,  &c. 

Mr.  HdtcbtmsOS  to  Mr.  Robibtsoh. 

Ltiih,  February  8,  1830. 
Sib, — In  answer  to  your  favour  of  yesterday's  date,  I  bee;  to 
say,  that  I  intend  to  continue  for  another  year  from  WhilMin 
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day  next,  m  tenant  to  the  city  of  Edinburgh,  Id  the  property, 

Morton  Street,  at  the  same  Tent  as  last  year ;  and  I  remain,  Ac. 

Mi.  Robbbtsom  to  Mr.  HoTOHUtMH. 

Edinburgh,  January  24,  1840. 
Sm, — I  beg  to  be  Informed  whether  you  Intend  to  continue 
the  tity's  tenant  after  Whitsunday  next,  In  the  property  pre- 
sently occupied,  and  on  the  same  terms  m  now  held  by  yon, 
I  am,  Ac 

P.S — I  hare  also  to  request  that  yon  consign  the  rents  past 
due,  as  you  promised. 

Mr.  Huroa wson  to  Mr.  Roan-non. 

Lath,  January  26,  1640. 
Sir,— I  am  to-day  in  receipt  of  your  favour  of  the  24  th,  and 
iu  answer  to  which,  I  agree  to  continue  the  city's  tenant  for 
another  year  in  the  property  at  Morton  Street,  from  Whitsun- 
day next  i  and  tn  cue  yon  should  not  get  Mr.  Ferrler  ejected 
from  the  premises  by  the  next  term,  I  ahull  make  no  claim  on 
that  account  for  the  next  year  from  the  city,  bnt  reserve  my 
claim  against  Perrier;  only  I  hope  you  will  agree  to  do  a  little 
towards  making  the  roofs  keep  out  the  rain. 

In  regard  to  the  consignment  of  the  rents  past  due,  I  am 
quite  ready  to  do  so,  and  have  been  ever  since  I  made  the  pro- 
position.   I  am,  Ac. 

If  r.  Bobbbtsoii  to  Mr.  Hutchtnsoh. 

Edinburgh,  January  80,  1841. 
Sib, — I  beg  to  be  informed  whether  you  intend  to  continue 
the  city's  tenant  after  Whitsunday  next,  in  the  property  pre. 
i  as  now  held  by  you. 


sently  occupied ,  and  on  the  si 


Mi,  HuTCHmoN  to  Mr.  JIobxktbon. 

Lath,  February  1,  1841. 
Sin, — I  duly  received  your  favour  of  the  80th  ulL,  and,  in 
answer  thereto,  1  shall  remain  an  tenant  to  the  city  for  another 
year,  from  Whitsunday  next,  of  the  strip  of  ground  in  Morton 
Street,     lam,  4c 

Mr.  BoBBBTSOa  to  Mr.  HuTcmssoaT. 

Edinburgh,  January  27,  1842. 
Bib, — I  will  thank  yon  to  inform  me  whether  It  Is  your 
Intention  to  continue  the  city's  tenant  in  the  premise*  occu- 
pied by  you  in  Morton  Street,  Lelth,  at  the  rent  of  £16  sterling, 
from  the  ensuing  term  of  Whitsunday  1842  to  Whitsunday 
1648 ;  and,  if  so,  to  furnish  me  with  the  requisite  security  for 
payment  of  the  rent.    I  am,  4c 

PS.— It  is  necessary  that  your  arrear  of  rent  be  imme- 
diately paid— amount,  £84. 

{A'ott. — On  the  back  of  the  foregoing  letter  there  is  the 
following,  holograph  of  Mr.  Hutchinson) : — 
Sib, — I  have    received  your  letter  of  yesterday,  and   In 
answer,  beg  to  say, — 

li(,  I  am  not  due  you  £64.  2dly,  I  am  due  yon  the  sum  of 
£58,  less  whatever  sum  I  am  entitled  for  that  part  of  the 
ground  claimed  by  Charles  Ferrler,  and  which  sum  is  consigned 
in  the  Bank  of  Scotland  in  your  and  my  own  name.  Lattly, 
I  cannot  think  you  are  serious  in  asking  me  to  find  security 
for  a  paltry  sum  of  £18  a-year.  I  will  wail  upon  you  in  a  day 
or  two  on  the  subject. 

Mr.  UomnusoH  to  Mr.  Hutchihsoh. 


received  this  morning,  I  beg  to  submit  the  following  proposi- 
tion, which  is  fair  and  reasonable  In  itself,  and  which  has  been 
approved  of  by  the  City  Treasurer, — it  is  this,  that  you  pay 
over  to  me  at  once  the  rent  of  the  strip  of  ground  at  Morton 
Street  down  to  the  last  term,  allowing  to  remain  In  our  Joint 
names  £2  each  yearof  the  said  bygone  rent,  without  prejudice,. 
until  the  question  in  dispute  is  settled.  You  will  thus  have  to 
pay  me  £49,  and  there  will  remain  In  the  bank  £7,  the  interest 
to  remain  in  like  manner  till  the  question  is  adjusted. 

Let  this  be  done  iu  the  course  of  the  ensuing  week,  and  the 
matter  of  tack  for  the  next  year  Is  settled.    I  am,  &c. 
Mr.  UoBiarsoB  to  Mr.  Hutdbusoh. 

Edinburgh,  FAruary  9, 1843. 

Sia, — I  have  received  your  letter  of  toe  6th  Instant,  declin- 
ing the  proposal  1  made  (with  authority)  respecting  the  arrears 
of  rent  due  by  you  to  the  city  ;  and  I  have  now  to  state,  that 
unless  you  comply  with  the  arrangements  proposed,  I  will  be 
under  the  necessity  of  taking  steps  to  recover  payment,  and 
also  to  expose  the  property  to  let.  Before  doing  anything  in 
the  matter,  however,  1  shall  wait  till  Tuesday  first,  in  the  hope 


that  yon  may  prevent  unpleasant  measures  being  adopted. 

Mr.  RoHiBTsoB  to  Mr.  HunmiKsoif. 

Edinburgh,  FAruary  11, 1842. 
Bnt, — In  reply  to  yours  of  yesterday's  date,  I  am  desired  by 
the  Treasurer's  Committee  of  the  Town  -Council  to  inform  jw, 
that  while  they  have  no  desire  to  behave  unhandsome,  jtt 
they  are  not  disposed  to  be  dictated  to  by  you  In  the  style  <A 
your  letter ;  and  unless  yon  accept  of  the  tack  of  the  strip  it 

rund  In  Morton  Street,  in  terms  of  my  letter  of  the  28th  oil, 
paying  the  rent,  or  that  of  the  16th  inst,  tbey  will  adapt 
measures  for  the  recovery  of  the  arrears ;  and  as  they  hsiei 
roup  of  property  to  let  in  Lelth,  to  take  place  here  on  Wed- 
nesday first,  they  will  consider,  after  this  notice,  (if  yon  do  DM 
come  to  terms  before  then),  whether  your  strip  of  ground  air 
also  be  exposed  at  the  some  time.    I  am,  &c 

sir.  HunBDtson  to  Mr.  Bobsktsob. 

Lath,  February  20, 18ft 
Sir, — I  was  in  due  receipt  of  your  favour  of  the  17th,  matin; 
me  offer  of  the  property  in  Morton  Street  fur  another  yen  it 
the  piesent  rent,  on  my  giving  security. 

I  never  In  my  life  did  ask  any  one  to  become  security  (a 
me,  nor  will  I  do  so  cow,  particularly  for  a  matter  of  £8  s  hill 
year ;  so,  if  yon  have  not  faith  in  my  own  honour  to  mat  n. 
tent,  I  big  respectfully  to  decline  taking  the  premise*  ajeb, 
wblch  I  have  so  long  possessed,  unless  upon  my  own  respoaa- 
bility.     I  am,  4a 

P.8.—U  may  not  be  out  of  place  here  my  remarking,  Urn 
It  would  almost  appear  to  any  one  the  city  was  afraid  to  au 
blish  their  right  to  the  piece  of  ground  claimed  by  Femtr, 
otherwise  why  not  take  possession  of  it  after  so  long  harinj 
had  the  favourable  judgment  of  the  Supreme  Court,  psrtfc* 
larly  as  it  is  well  known  his  only  object  is  the  keeping  cf  UV 
gateway  Into  his  property  open,  having  let  his  woodrsid  to 
the  present  tenant  with  that  entrance. 

Mr.  HirroHiirsoN  to  Mr  Bwolaib,  City  Clerk- Depute. 

Lath,  FAruary  7, 1841. 

8m, — I  am  to-day  In  receipt  of  your  favour  of  the  6th,  ud 
have  to  thank  the  Magistrates  and  Council  for  having  agreed 
to  a  certain  extent  with  my  wishes. 

I  was  in  hopes  that,  in  consequence  of  two  of  the  stabks  htr- 
Ing  fallen  In  from  regular  decay,  the  reduction  asked  from  tbe 
rent  for  tbe  next  year  would  have  been  gran  tod,  but  as  that  is  net 
the  case,  I  should  hope  that  if  I  be  at  any  expense  in  erernsj 
them  again,  and  not  to  continue  longer  than  the  following  yen 
to  be  the  city's  tenant,  some  allowance  may  be  made  to  me  in 
what  I  may  erect.  I  therefore  agree  to  remain  for  sMber 
year  at  the  rent  of  £18,  taking  my  chance  of  receiving  sty 
allowance  from  the  city  for  what  I  may  do  in  the  erent  if 
my  not  continuing  the  tenant 

In  making  the  concession  which  the  Magistrates  and  Corn- 
el 1  have  agreed,  I  hope  it  cannot  be  said  that  I  hare  bees 
very  unreasonable,  knowing  (as  you  do  at  least)  that  I  bsw 
been  kept  out  of  a  part  of  the  strip  of  ground,  and  tbst  tbe 
best  part  too,  for  eight  years  now,  by  Charles  Ferrler,  whs 
claims  it  at  his  property,  and  who,  for  aught  I  know,  mij  t« 
able  to  establish  his  right  to  It ;  but  I  shall  be  sorry  if  be  did. 
lam,  eta 

Mr.  Bosasisoa  to  Mr.  Ediobtxbob:. 

Edinburgh,  January  21, 18*1 
Sib, — I  shall  feel  obliged  by  vonr  informing  me  inthsom" 
of  ten  days  If  It  is  your  Intention  to  continue  the  city's  tssul 
of  a  strip  of  ground  in  Morton  Street,  Lelth,  at  the  ycartra*' 
of  416  sterling,  from  the  ensuing  terra  of  Whitsunday  B* 
to  Whitsunday  1846.    1  am,  Ac. 

Mr.  HuTonuiaQH  to  Mr.  Kosaaisoa. 

Loth,  F Armmj&tt* 
But, — I  agree  to  continue  for  another  year  from  WWusmssj 
next  as  tenant  In  the  strip  of  ground  in  Morton  Barest,  aim* 
yearly  rentof  £16;  and  am,  Ac. 

After  argument  on  the  bill  of  exception",  tk*  ft* 
Division  of  the  Court,  on  4th  March  1851,  '  "! 

xxiii.  p.  379),  sustained  the  ruling  of  the 
and  refused  the  bill  of  exceptions. 
Hutchinson  then  appealed,  mail 
ment  ought  to  be  reversed,  for  the  fblloi 
1.  Because  the  Presiding  Judge  tncotnpetf 


into**)*] 
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:iry,  that  In  consequence  of  the  existence  of  the  aUra  or 
:tters  referred  to  Id  Mr.  Robertson's  evidence,  the  pursuer's 
enaucyof  tbe  subjects  referred  to  couid  not  be  proved  without 
how  letters.— Bell's  Prin.  4th  Ed.  §1187-1188;  Ersk.  2.8  80; 
tair  2  3.  4.  2.  Because,  supposing  that  the  appellant  wag 
ound  to  produce  the  letters,  the  judgment  waa  wrong  whereby 
t  was  ruled  that  these  letters  constituted  written  leases,  and 
bat,  therefore,  the;  could  not  be  given  in  evidence,  because 
hey  were  not  stamped.— Tilsley  on  Stamp  Laws,  2d  Ed.  p.  415 ; 
Ibitty,  bv  Atkinson,  3d  Ed.  p.  Ill ;  see  also  Doe  d.  Hasting* 
.  Waters,  fid  Dec  I860,  IS  Law  Times,  p.  213 ;  Bell's  Prin. 
th  Ed.  §§  1198. 1201, 1297 ;  Ersk.  2.  8.  21,  24 ;  Stair  2. 9.  6, 6 ; 
!rsig  2. 10.  10 ;  Philips  v.  Hartley,  S  0.  and  P.  121 ;  Doe  d. 
(organ  r.  Amos,  Easter  Term  1828,  2  1L  and  B,  180 ;  Hunter 
a  Leases,  vol  L  Ed.  2,  p.  889.  8.  Because,  even  admitting 
bat  the  letters  were  leases,  and  required  a  stamp,  the  appel- 
int  was  untitled  to  prove  his  case  by  other  evidence  having 
o  reference  to  those  letters.— Chitty's  Btamp  Law,  8  Ed.  p. 
22 ;  The  King  *.  Holy  Trinity,  Kingston -upon -Hull,  7  B.  and 
.611. 

The  respondents  supported  tbe  judgment  on  tbe  fol- 
iwing  grounds: — 

1.  Because  the  writings  tendered  In  evidence  by  tbe  appel- 
ant were  such  as  by  law  require  a  stamp,  and  were,  tlierelore, 
roperly  rejected  as  being  unstamped. — Act  65  Geo.  HL  c.  184, 

2 ;  Atheretane  v.  Boslick,  2  M.  nud  Q.  511 — 2  Scott,  N.  It 
37 ;  Burton  r.  Reevel,  11  Eng.  Jur.  71—16  M.  and  W.  807— 
SLJ.R  (N.  8.)  Exch.  85  ;  Morgan  c.  Bissell,  8  Taunt.  6J ; 
>ue  d.  Hughes  v.  Derry,  9  C.  and  P.  494 ;  Philips  o.  Hartley, 
C.  and  P.  121 ;  Doe  d.  Philip  e.  Benjamin,  9  Ad.  and  HU- 
GO i  Pearce  e.  Cheslyn,  4  Ad.  and  EIL  225 ;  Wilson  o.  Smith, 
2  1L  and  W.  401,  18  L.  J.  B,  (S.B.)  Excb,  118 ;  Gordon  v. 
.ndetson,  16th  Feb.  1828;  8  W,  and  B.  1 ;  Prosser  v.  Phillips, 
■ull.  N.P.  269.  2.  Because  the  use  proposed  to  be  mode  of  the 
ocumeot  in  this  case  was  not  such  as  to  entitle  the  appellant 
)  have  it  received  without  a  stomp.  If  In  its  own  nature  It 
rqnired  a  stamp. — Skene  e.  Spankie,  20th  May  1790,  noticed 
1 1  Bell  on  Leases,  818,  4,  Note  c  ;  Matheson  t>.  Boss,  27th 
larch  1849,  6  Bell's  Ap.  Co.  874 ;  Scott  v.  Burd,  19th  Nov. 
J46,  8  Bell  and  Murray,  26  ;  Tbe  King  v.  Inhabitant*  of 
astlemorton,  8  Barn,  and  Aid.  588 ;  Hawkins  o.  Wane,  8 
urn.  and  Cress.  090 ;  The  King  v.  Hall,  8  Starkio,  68.  8  Be - 
iuse  the  existence  of  the  leases  being  proved  by  the  appellant's 
wn  witness,  and  the  leases  having  been  tendered  in  evidence 
J  the  pursuer,  they  becarue  a  necessary  part  of  his  case,  nnd 
o  could  not  otherwise  prove  his  right  of  tenancy. — fielder  v. 
ay,  1829,  6  Bingham,  882 ;  Beed  v.  Deere,  1  Barn,  and  Cress, 
66,  8  C.  and  P?  481 ;  Doe  d.  Wood  n  Morris,  12  East.  287; 
tephens  v.  Pinney,  8  Taunt  227 ;  Strother  t>.  Bar,  5  Blng. 
37 ;  Taylor  on  Evidence,  280, 808. 

R  Palmer  Q.O.,  nnd  W.  Foriyth,  for  appellant — 
.  Were  the  documents  leases  f  The  town-clerk.  In  his  evi- 
ence,said  that  he  could  not  let  for  more  than  a  year  at  a  time, 
nd  the  letters  bad  reference  only  to  a  term  of  one  year.  The 
urgh  Regulations  Act,  8  Geo.  IT.  c  91,  mode  a  forfeiture  an- 
te if  a  lease  was  for  a  longer  term  than  one  year.  We  are 
ut,  therefore,  bound  to  coostrutj  the  correspondence  in  an  ills - 
il  sense,  and  the  letters  most  be  token  to  constitute  distinct 
ad  separate  leases  for  each  year,  and  not  to  amount  to  one 
ase  only,  as  the  Lord  Justice-General  seemed  to  imply.  The 
istinction  is  well-known  here  between  a  lease  and  an  egree- 
lent  lor  a  laws— which  is  this,  that  if  tbe  document,  though 
sving  the  form  of  an  agreement,  and  expressly  oontoniplat- 
ig  a  subsequent  formal  instrument,  yet  amount  in  effect  to 
present  demise  or  letting,  by  giving  a  present  right  of  oocu- 
sney,  It  Is  a  lease ;  if  It  do  not  create  an  actual  tenancy,  it 

an  agreement  for  a  lease.  Now,  many  cases  prove,  that 
tbe  lessor  was  under  an  incapacity  to  give  a  present  right, 
lis  went  to  shew  the  document  was  only  an  agreement  for  a 
ase— Doe  d.  Ooore  v.  Clare,  2  T.  &  789 ;  Hayward  v.  Haswell, 
Ad.  and  BU.  296;  Doe  d.  Bailey  t>.  Foster,  8  0.  B.  215.  The 
liters  here  cannot  all  be  lease*.  Some  are  mere  inquiries 
lliwed  by  verbal  answers,  and  therefore  are  entirely  verbal 
intracts,  and  need  no  stamp. — Draut  o.  Brown,  8  B.  and  C. 
ifi.  Onu  is  not  signed  by  the  lessor  at  all,  and  therefore  is 
olease.— Doe d.  Marlowe.  Wiggans, 4  Q.B.  867.  Tbe  others 
o  not  amount  to  a .  present  and  actual  tenancy.  At  the  very 
icst,  none  bat  tbe  missives  for  1889  could  be  held  to  be  a 
ase.    Nor  can  the  tetters  be  held  to  bo  even  agreements  for 


a  lease.  Are  these  documents,  then,  within  the  Stamp  Act  f 
Not  being  leases,  they  do  not  need  a  lease  stamp ;  and  if  they 
are  agreements,  being  for  less  than  £20  of  yearly  value,  no 
agreement  stamp  is  required. — Doe  d.  Morgan  v.  Amos,  2  M. 
and  B,  ISO;  1  Hunter's  Landlord  and  Tenant,  p.  389.  Upon 
tbe  whole,  tbe  documents  were  Improperly  rejected  for  want  of 
a  stamp,  2.  Was  no  other  evidence  admissible  T  We  admit, 
that  If  it  sufficiently  appeared  that  the  contract  was  constituted 
by  a  written  instrument,  the  latter  must  be  produced.  But 
holding  that  the  letters  were  merely  correspondence  and  not 
leases,  how  could  the  bet  of  a  correspondence  having  taken 
place  between  the  appellant  and  the  city  of  Edinburgh,  pre. 
vent  him  from  proving  his  tenancy  by  entries  in  the  city  books, 
and  by  payment  of  rent  J 

[Lord  Trure. — Is  a  missive  letter  not  a  contract  in  writing  f  Is 
t  not,  In  fact,  the  contract  of  letting !] 

No;  a  missive  Is  a  mere  com  muni  cation  in  writing — at  least 
here  they  amounted  to  no  contract  Besides,  the  sole  question 
to  be  proved  was  one  of  occupancy.  The  terms  of  the  occu- 
pancy were  of  no  importance, — Augustien  t>.  Challis,  1  Each. 
280.  The  rent  and  the  lease  are  quite  distinct,  and  it  was  not 
necessary  to  go  into  the  latter.  Even  in  cases  of  ejectment, 
that  is,  between  landlord  and  tenant,  the  fact  of  tenancy  alone 
need  be  proved.— Doed.  Wood  e.  Morris,  12  East.  227.  And  that 
may  be  done  by  shewing  payment  of  rent. — B,  v.  Holy  Trinity, 
7  B.  and  0.  611.  Under  the  issue,  no  other  met  required  to  be 
proved.  And  taking  the  evidence  as  it  stands,  that  fact  is 
made  out,  for  the  town-clerk  said  rent  had  been  paid. 
[Lard  Brougham. — Your  counsel  at  the  trial  did  not  contend 
he  had  given  evidence  enough.  The  moment  tbe  Judge  ruled 
that  tbe  letters  could  not  be  received,  he  retired.] 
Wo  Ray  now  the  evidence  was  complete,  a*  to  the  feet  of  ten - 
aucy,  without  the  letters. — Augustien  v.  Challis,  1  Eioli.  280. 
And  the  objection  came  too  late,  for  the  witness  bad  already 
answered  the  question.— Whitfield  e.  Brand,  16  M-  and  U  . 
882.  The  evidence  of  payment  of  rent  cartie  out  of  the  pur- 
suer's witness,  and,  therefore,  further  evidence  was  superfluous. 
[Lord  Truro. — The  practice  Is  this: — The  defender  tries  to 
moke  out  bis  case  by  the  pursuer's  witnesses  If  be  can ;  nnd  If 
he  do  so,  it  is  enough  ;  but  if  be  do  not,  he  can  still  prove  by 
his  own  witnesses  that  there  was  a  contract  in  writing,  and 
then  it  must  be  gone  into,  and  the  former  parole  proof  must 
be  struck  out.] 

If  tbe  evidence  was  not  sufficient  a*  It  stands,  we  were  pre- 
vented at  the  trial  from  giving  any  more  which  might  have 
equally  well  satisfied  the  issue.  Besides,  we  were  not  bound 
to  prove  a  tenancy  for  the  whole  period  from  1687  to  1846, 
and  therefore  we  were  entitled  to  damages  pro  (onto.  As  It  is 
Impossible  to  hold  all  tbe  letters  to  be  leases,  we  were  entitled, 
therefore,  to  prove  the  tenancy  corresponding  to  tbe  period 
where  there  was  no  lease,  and  to  recover  damages  propor- 
tionally. 

Bylea  Serjt.,  and  Anderson  Q.C.,  for  respondents — 
The  question  between  the  parties  was  one  of  title  or  no  title. 
The  summons  alleged  that  the  pursuer  was  di/aao  entitled, 
and  the  defender  excluded,  while  the  defender  alleged  that  he 
was  dt  facto  entitled  and  the  pursuer  excluded.  The  question 
of  title  was,  therefore,  expressly  raised  by  the  pleadings.  The 
issue  was  twofold — 1.  if  there  was  a  tenancy ;  2.  if,  under  any 
part  of  that  tenancy,  there  was  a  wrongful  intrusion.  Though 
tbe  Intrusion  was  to  apply  to  any  part  of  the  period,  yet  the 
title  was  to  extend  over  the  whole  period,  the  tenancy  being 
to  be  proved  from  year  to  year.  To  prove  the  firtt  part  of  the 
Issue,  witnesses  were  called,  and  a  foundation  was  laid  for 
proving,  not  an  agreement,  bat  a  lease  from  the  city.  It  comes 
oat  of  the  pursuer's  own  witness  during  tbe  examination  in 
chief,  that  there  were  missives,  and  he  was  thereupon  bound 
to  produce  these,  beoanse  they  were  the  beat  evidence. 
\Iiord  Chancellor.— The  question  of  title  might  have  been  set  up 
under  tbe  second  part  of  (be  issue,  but  then  the  Judge  stopped 
the  pursuer  before  he  came  to  that  part. 

[Lord  Truro.— Yet ;  all  that  tbe  pursuer  had  proved  when  the 
missives  came  out  was,  that  he  was  tenant  of  something.  The 
property  bad  not  been  Identified.  Tbe  question  seems  to  be, 
then,  if,  the  moment  the  written  documents  came  out,  lie  was 
bound  to  go  into  them  at  once,  setting  everything  else  aside. J 
He  was  bound  to  go  into  them  if  Uiey  were  leases.  Itwas,then, 
necessary  to  see  if  they  were  leases ;  and  tbe  Judge,  for  this 
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purpose,  having  certain  information  given  him,  held  they  were 
bo.  All  that  ia  necessary  to  constitute  a  lean  in  Scotland,  is, 
that  the  subject,  ttie  rent,  and  the  term,  be  slated. — Bell's  Prin. 
§  1193.  These  requisite*  here  were  contained  in  tliii  form — 
"  'Hie  ground  in  Morton  Street  you  now  bold  at  the  Mine  rent 
from  Whitsunday  next." 

[Lord  Chancellor.— But  •  present  rent'  does  not'  state  what  was 
the  rent.  You  can't  import  into  each  letter  information  derived 
afauncb.] 

B.ink  tou  (3. 9. 4.)  does  not  say  the  amount  of  rent  mast  be  stated, 
but  merely  that 'rent'  must  be  spoken  of. 
[Lord  Truro. — Do  you  consider  there  Is  any  difference  between 
the  law  of  Scotland  sud  England  as  to  what  amounts  to  a  lease? 
Here  no  formality  whatever  is  necessary.  Bacon's  Abridg- 
ment (Lease)  says,  any  words  that  shew  an  intent  that  one  shall 
divest  himself  of  the  possession,  and  the  other  shall  come  Into 
it  for  a  determinate  time,  make  a  lease.  1 

Perhaps  less  formality  is  required  in  Scotland.  Thus  a  mere 
memorandum  signed  by  the  lessee  alone,  Is  a  lease. — Hurray  v. 
Bain,  Mor.  15,179;  1  Bell  on  Leases,  313,  (note).  The  case* 
cited  to  shew  that  the  letters  here  were  mere  agreements  for 
leases,  all  contained  such  words  as  '  1  agree  to  let,'  '  I  agree  to 
grant  a  lease,'  Ac. ;  but  here  the  words  are, '  Am  I  to  be  tenant,' 
'  Yea,  yon  are  to  be  tenant.'  There  it  here  no  agreement  dt 
futuro.  The  landlord  says, '  Yon  can  take  the  ground,'  and  the 
tenant  take*  it.  But  even  supposing  the  letters  for  1839  alone 
amounted  to  a  lease,  then,  by  tacit  relocation,  the  tenant  would, 
for  the  future  years,  continue  to  hold  on  the  same  terms.  We 
hold,  therefore,  each  group  of  letters  here  amount*  to  •  tack. 
They  are  not  mere  executory  agreements,  and  are  contracts 
only  In  the  same  sense  as  all  leases  are  described  as  contracts 
in  the  law  of  Scotland — Ersk.  3.  6.  20,  A  lease,  when  followed 
by  possession,  gives  a  real  right  against  all  the  world.— 1  Bell's 
Cases,  313,  4.  Even  a  lease  which  is  imperfect  may  be  made 
good  by  firninterventui;  and  what  was  at  first  an  agreement  for 
a  lease,  becomes  a  lease  the  moment  it  is  acted  on. — Gordon  s>. 
Hall,  Mor.  13,179.  So  here,  if  these  letters  amounted  at  first 
only  to  proposals,  they  became  leases  by  possession  following. 
[Lord  Chancellor.— Thva  what  stamp  was  necessary  f] 
A  lease  stamp. 

[Lord  Chancellor, — How  can  a  document  which  needs  no  stamp, 
or  has  the  proper  stamp,  so  vary  Its  character  by  reason  of  ex- 
trinsic circumstances  afterwards  occurring,  as  to  become  liable 
to  a  fresh  duty  7  How  can  a  stamp  duty  hare  a  relation  back- 
wards r] 

There  may  be  difficulties  in  holding  this,  but  similar  effects 
are  produced  here  sometimes  in  the  esse  of  checks.  9-  It  ia 
said,  even  though  the  letters  needed  stamps  in  questions  be- 
tween the  parties,  yet  this  was  not  necessary  where  they 
were  used  between  third  parties,  or  for  a  collateral  purpose. 
But  that  doctrine  of  law  depends,  not  upon  the  document 
being  used  between  third  parties,  but  upon  the  purpose  for 
which  it  is  nsed.  Thus  an  unstamped  document  may  be  put 
in  evidence  to  prove  hand* riling,  but  not  for  a  purpose  which 
goes  to  its  essence.— Math eson  v.  Ross,  6  Bell's  App.Ca.  374; 
Evans  t>.  Frutberoe,  a  H'N.  and  Gordon,  319 ;  Scott  ».  Baird,  8 
B.  and  M.  35.  There  was  nothing  collateral  here.  The  pursuer 
was  proving  the  fact  of  tenancy  fur  the  direct  purpose  of  attack- 
ing our  right  3.  If  other  evidence  was  admissible  ?  Ho  other 
evidence  was  admissible. — Cotteril  v.  Hobby,  4  B.  and  Cr.  465 ; 
Smith  v.  York,  16  Eng.  Jur.  63,  (Nov.  1831.)  It  was  not  too 
late  to  take  the  objection  here,  for  tin  appellant's  case  had  not 
been  made  out  In  Whitfield  e.  Brand,  IS  M.  and  W.  163,  the 
case  was  complete.  See  also  Fielder  v.  Kay,  6  Bing.  333.  The 
case  of  R.  r.  Holy  Trinity,  supra,  was  explained  afterwards  by 
Bay  Icy  J.  in  R.  v.  Inhab.  of  Katrden,  8  B.  and  Cr,  708.  If  the 
appellant  therefore,  could  not  get  through  bis  case  without 
making  it  appear  that  missives  existed,  he  was  bound  to  pro- 


SLord  Chancellor. — Though  the  point  is  not  raised  in  the  plead- 
rigs,  I  wish  to  know — l.  Whether  the  town-council  could,  by 
mere  letters,  let  the  property  of  the  city  in  this  way  ?  3.  If  en, 
Whether  they  could  delegate  this  power  to  the  chamberlain  T] 
The  council  had  this  power.  The  practice  is,  when  an  offer  is 
made  to  the  council,  their  acceptance  is  entered  on  the  minuter, 
and  this  entry  amount*  to  a  completed  lease,  without  any  other 
formality.  And  what  the  council  coal  J  do,  they  could  autho- 
rise the  chamberlain  to  do.     Latily,  Unless  the  admission  of 


Fonyth  replied — 
There  is  cither  nothing  in  the  evidence  to  prove  that  the  cor- 
poration had  power  to  gruut  leases  good  against  singular  suc- 
cessors, or  it  proves  onr  case.  We  must  take  the  whole  ni- 
dence,  or  none  of  it ;  if  none  of  It  there  is  no  evidence  of  powtr 
to  let  at  all;  if  the  whole,  It  proves  the  tenancy  as  it  standi. 
A*  to  rd  interveniut,  it  is  absurd  to  say  that  a  stamp-duty  ess 
be  varied  by  matter  a  post  /ado.  It  is  said  each  group  of  let- 
ters is  a  lease.  This  cannot  be  so  in  at  least  two  instances. 
The  Judge  was,  therefore,  w  rung  in  ruling  that  they  all  aawunl- 
ed  to  leases. 

[Lord  B>  ougkani. — The  reason  may  be  wrong,  and  the  ruling 
may  be  good.] 

The  Judge  said,  that  nut  only  were- these  letters  leases,  but  mi 
case  lay  within  their  bar  corners.  Now,  suppose  these  letuti 
bad  been  waste  paper,  could  we  hare  been  prevented  from  prat- 
ing a  tenancy  ?  The  Judge  was  wrong,  therefore,  *o  far.  It  a 
said  the  signature  of  a  lessee  alune  may  make  a  good  lease  if 
rent  is  received,  but  the  effect  of  that  is  merely  by  way  of  sstnf- 
pel — it  bars  the  lessor  from  quarrelling  the  lease.  Yet,  after 
all,  this  question  is  mainly  one  of  '  parcel  or  no  parcel,'  i.  t  whi- 
ther the  gateway  Ac  used  by  Ferrier  was  part  of  thatwhjtb 
was  let  io  Hutchinson?  Now,  on  looking  at  these  letters,  they 
do  not  define  the  ground  at  all,  and  the  Jndge  never  looked  it 
them  to  see  If  they  referred  to  this  spot  in  question,  •*  b*  wu 
bound  to  do. 

[Lord  Chancellor.  —Then,  if  the  letter*  did  not  define  tbe  stood*, 
i  s.  if  they  were  beside  the  point  *hy  do  you  complain  of  their 
rejection  ?] 

It  Is  not  because  the  Judge  said  they  were  Immaterial,  but  be- 
cause he  would  not  allow  u*  to  go  into  any  other  evidence,  that 

[Lord  Truro. — There  is  another  point.  Your  own  pleartinri 
■hew  that  uellher  you  nor  tbe  city  were  in  possession  of  liij 
spot  of  ground  and  gateway  during  the  whole  period,  and  yet 
you  bring  an  action  of  damages  for  disturbing  you  in  tbe  p* 
session.  How,  bow  could  the  relation  of  landlord  and  tosasi 
be  created  between  you  and  the  city  in  these  drcauistsacet' 
The  city  could  no  more  let  than  it  could  sell  what  was  ia  sa- 


lt was  only  a*  a  matter  of  fact  that  a  tenancy  had  never  saeo 
created.  But  our  pleadings  merely  say,  that  we  were  preventta 
having  the  full  use  of  the  ground  let  to  u*  by  the  city,  and  surer/ 
that  was  a  good  cause  of  action. 

Lord  Chancellor.— My  Lords,  In  this  case  It  wa*  thought  ne- 
cessary by  your  Lordship*  to  consider  the  different  pouts 
which  were  argued  at  the  bar.   Since  tbe  argument,  tbe  at*" 


ill,  as  the  poi 
i  be  free  from  doubt,  it  la  upon  that  point  that  ton  d 
will  rest.  At  the  tame  time,  I  have  satisfied  myself  that  ths 
merits  of  the  case  will  agree  with  the  question  of  form,**! 
that,  both  upon  the  farm  and  noon  tbe  merit*,  the  oidarejssa- 
plained  of  must  be  affirmed  with  coat*. 

The  question  In  contention,  which  baa  led  to  a  grant  ds«J 
of  litigation,  and  which  baa  already  in  another  form  hi 
subject  of  appeal  to  this  House,  turn*  simply  anon  a  u\ 
way  between  two  pieces  of  ground,  a  woodward  feeler-* 
one  party,  and  a  strip  of  ground  held  under  U 
burgh  by  the  other  party ;  and  the  question  u 
the  right  of  the  appellant  to  claim  damages  i» 
wrongful  entry  aud  possession  (excluding  him  frosa  asM if*»- 
seasiou)  of  that  gateway,  which,  he  asserted,  formed*  fnatof  ' 
the  ground  which  he  held  under  the  city  of  Ed*-*— 

My  Lords,  when  the  case  was  originally  a 
Issues  were  directed  which  appear  upon  Use  It 
the  trial,  two  witnesses  were  examined  for  *' 
had  the  affirmative,  both  of  whom  sworn  tl 

no  lease  for  yeais  granted  expressly,  but  o: ... 

that  the  property  bad  been  held  from  year  to  ynu^sj^saa* 
there  never  was  any  lease  of  It.  This  ia  UobertjaMasHMme- 
Thure  never  was  any  lease  to  him.     He  waa  mmamMf*&*'t 

sad  KJEgSmm 


hex  form  Mats  tas 
*  tha  citysalawsw- 


1  for  tha  usaaasmw** 

^thattbarasjastsaaa 
it  one  of  wbrjfcaauw**'  , 


i*  to  continue,  and  he  answered,  4nd  o 
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pissed  every  year  relative  to  that  ground,  in  the  form  of  let- 
ten  Toe  counsel  for  the  defenders  hero  objected,  that  In 
respect  of  the  existence  of  these  missives  or  letters  which  are  in 
process,  the  pursuer  cannot  prove  his  tenancy  otherwise  than 
by  their  production.  Then  cornea  this  very  singular  statement, 
which  is  very  well  calculated  to  embarrass  anybody  who  has 
to  decide  this  case : — "  The  following  statement  was  merely  to 
explain  the  facta  for  informing  the  Court  In  reference  to  this 
objection,  but  not  m  evidence  to  the  jury."  In  point  of  fact, 
therefore,  nothing  went  to  the  juty— It  never  pot  to  the  Jury, 
»od  the  question  Itself  was  never  submitted  to  the  jury.  Then 
romestblsstatement—" Looks  at  letters."  Who  looks  at  letters  f 
"They  began  In  1886  and  go  down  till  1846.  The  first  year 
from  1836  was  at  a  rent  of  £16,  and  It  baa  been  the  same  ever 
since.  Shewn  two  receipts  for  If  87  by  Mr.  Turn  hull— these 
ire  for  £8  each  half-year,  and  It  has  continued  £16  ever  since, 
he  Is  quite  sure."  Your  Lordships  will  observe,  that  although 
it  might  be  a  fair  Inference  here  that  it  is  the  witness  who 
looks  at  the  letters,  it  is  not  stated,  nor  is  it  stated  what  the 
letters  were.  So  far  as  we  have  gone,  there  is  nothing  what- 
ever to  identify  any  particular  letter.  Then  "  the  Loid  Jus- 
tice-General, after  argument  of  counsel,  sustained  the  objection, 
that  the  letters  or  missives  which  passed  between  the  city 
chamberlain  and  the  pursuer,  offered  in  evidence," — [now,  it 
dees  not  appear  that  they  were  offered  In  evidence  to  begin 
with,  for  it  la  stated  that  they  were  only  to  instruct  the  Court, 
uid  not  to  be  offered  in  evidence] — "  are  not  stamped,  and, 
therefore,  could  not  be  admitted  aa  proving  leases  between 
Mr.  Hutchinson  and  the  city  of  Edinburgh,  of  the  subjects  in 
question,  and  that  these  being  In  existence,  the  tenancy  can- 
Dot  be  proved  without  them-''  Your  Lordships  will  observe, 
that  here  is  no  assertion  that  they  are  leases,  or  that  they  were 
tendered  as  leases;  but  the  ruling  is,  that  the  letters  offered  In 
evidence  were  not  stamped,  and,  therefore,  could  not  be  ad- 
mitted ai  proving  leases. 

Now,  it  will  be  seen  In  a  moment  that  the  exception  Is  to  a 
different  point.  The  exception  is  not  to  the  ruling — the  ex- 
ception is  this — "  The  counsel  for  the  pursuer  excepted  to  the 
above  ruling,  that  the  letters  which  passed  between  the  city 
chamberlain  and  the  pursuer,  during  the  period  in  question, 
constituted  written,  leases."  There  was  no  suck  ruling.  He 
Stated  that  to  be  the  ruling,  but  the  ruling  which  is  the  Sub- 
ject of  the  bill  of  exceptions  is  of  a  totally  different  nature.  It 
i*.  that,  not  being  stamped,  the  letters  could  not  be  admitted 
ss  proving  leases,  but  there  waa  no  ruling  by  the  Lord  Justice- 
tieneral  that  they  did  constitute  written  leases.  Then  it  goes 
on— "and  which  not  being  stamped,  could  not  be  given  In 
evidence,  nor  the  contents  thereof,  nor  the  pursuer's  tenancy 
proved  without  them :" — The  consequence  of  which  is,  that 
me  ruling  is  one  way,  and  the  bill  of  exceptions  Is  another, 
sod,  therefore,  does  not  meet  the  case: — "  And  it  being  stated 
by  the  pursuer's  counsel,  that  in  consequence  of  the  deliver- 
ance of  the  Judge,  he  would  not  lead  evidence,  nor  ask  for  a 
verdict,  the  Jury  did  then,  under  the  direction  of  the  Judge, 
deliver  their  verdict  finding  for  the  defenders." 

The  appellant,  therefore,  upon  that  occasion,  withdrew  from 
the  contest.  He  did  not  pursue  (he  question  as  he  should. 
save  done ;  be  did  not  attempt  to  tender  any  other  evidence, 
and  therefore  it  appears  clearly  that  there  is  nothing  here  which 
the  House  can  deal  with  as  regards  the  bill  of  elocutions.  What 
are  the  letters  f  Tlio  letters  are  in  an  appendix  ;  but  (my 
Lord  Truro  having  drawn  our  attention  to  the  fact]  although 
(hey  are  In  the  appendix,  they  do  nut  form  pait  of  the  bill  of 
exceptions.  On  the  contrary,  there  is  not  a  single  reference 
or  single  sentence  to  include  them,  or  In  any  manner  to  cause 
ibemtofbrm  part  of  the  bill  of  exceptions;  and  it  is  perfectly 
clear,  when  your  Lordships  come  to  look  at  the  letters,  that  they 
could  not  bare  been  tendered,  either  according  to  the  real  rul- 
ing of  the  Judge,  or  according  to  the  bill  of  exceptions,  because 
many  of  those  letters  which  are  in  the  appendix  are  no  more 
leases,  or  even  agreements  for  leases,  than  any  paper  upon  your 
Lordships'  table.  They  are  in  relation  to  the  property,  but  In 
no  respect,  upon  any  construction,  constituting  either  a  lease 
or  an  agreement  for  a  lease,  and  therefore  It  is  perfectly  clear 
■bat  those  letters  so  in  the  appendix,  which  do  not  form  part 
of  the  record,  are  letter!  which  could  not  properly  have  formed 
[ait  of  the  record,  according  to  the  ruling  In  the  bill  of  excep- 
tiuns— and  not  forming  part  of  the  reooid,  your  Lordships  are 
lot  at  liberty  to  look  at  them.  It  has  boon  ruled  In  this  House 
repeatedly,  from  Galway  ».  Baker,  6  CI.  and  Fin.  167,  down  to 


the  Bishop  of  Deny's  caw,  1 2  CI.  and  Fin.  611 ,  that  your  Lord- 
ships are  not  at  liberty  to  look  ont  of  the  record,  and  that  in 
cases  of  difficulty  infinitely  greater  than  that  now  before  your 
Lordships.  These  letters,  therefore,  not  forming  part  of  the 
record,  they  cannot  be  looked  at;  and  then  there  it 


Uon  to  trouble  your  Lordships 


vith. 


regardathe  merits  of  the  case,  I  think  it  is  equally 
clear.  The  merits  stand  thus : — The  question  to  be  prove.l 
was  the  tenancy,  but  it  was  not  a  question  to  be  proved  ordi- 
narily between  lessor  and  lessee,  nor  was  It  a  common  case  in 
which  a  man  had  actually  had  demised  to  him  property  beyond 
dispute.  But  it  was  a  question  ill  which  terrier,  the  defender, 
setting  up  an  adverse  title  which  be  had  not  succeeded  in  esta- 
blishing in  himself,  but  setting  up  an  advene  title.  It  became 
essential  that  the  pursuer  thould  have  shewn  a  title  In  him- 
self, not  in  the  ordinary  way  of  holding  simply  aa  a  tenant,  but 
shewing  that  he  had  from  the  city  of  Edinburgh  a  title  superior 
to  the  title  of  Furrier,  because  it  really  was  a  question  of  title 
in  dispute.  It  was  not  a  question  of  a  clear  undoubted  demist) 
by  A  (o  B,  and  then  an  entry  by  C, — but  it  was  a  case  in  which 
C  bad  held  during  the  whole  period  of  the  supposed  tenancy, 
and  therefore  claimed  to  hold  in  his  own  right,  and  adversely 
to  the  city  itself— therefore  It  wsa  a  question  of  a  totally  diffe- 
rent nature.  Consequently,  In  order  to  recover  upon  the 
merits,  it  would  hare  been  necessary  for  him  to  have  shewn 
that  he  actually  had  held  the  property  rightly  under  the  city 
of  Edinburgh.  Mow  he  has  shewn  no  such,  thing,  when  the 
letters  are  produced  independently  of  the  question  of  title.  I 
myself  cannot  be  certain,  my  Lords,  in  the  way  in  which  this 
case  is  brought  before  your  Lordships,  whether  the  city  of 
Edinburgh  are  not  fighting  this  case  in  the  person  of  the  ap- 
pellant, and  taking  this  indirect  mode  of  establishing  their 
title  as  against  the  defender ;  I  do  not  know  that  It  is  so,  but 
I  should  think  it  not  at  all  improbable  that  it  should  be  so. 
But  if  they  have  taken  that  course,  it  la  a  mistaken  course, 
and  they  must  try  their  title  in  a  very  different  way. 
Now,  my  Lords,  the  way  in  which  Mr.  Hutchinson  bold  this 

Croperty — if  be  did  hold  it  under  the  city  of  Edinburgh — was, 
y  these  missives  or  letters,  a  yearly  letting.  They  wore  re- 
strained from  letting  fur  more  than  a-y  ear — a  yearly  letting  took 
place  by  letters,  '  Do  you  wish  to  continue  for  another  year  at 
the  same  rent  f ' — '  Tea,  I  do ;'  or, '  Am  I  to  continue  for  an. 
Other  year  f — 'Yes,  you  are.'  Ferrier  was  all  this  time  enjoying 
the  gateway  In  question.  Now,  it  did  not  seem  to  be  disputed 
at  the  bar  that  this  property  so  held  by  Furrier  was  capable 
by  the  law  of  Scotland  of  being  demised.  That  point  waa  not 
raised.  It  might  have  been  made  a  question,  whether  you 
could  demise  that  which  adversely  was  In  the  hands  of  anotbsr 
person,  and  for  which  possession  could  not  be  given.  Looking 
at  the  nature  of  a  contract  for  a  lease  in  Scotland,  1  shall  say 
no  more  upon  that  point.  It  waa  admitted  in  the  argument, 
that  if  the  letters  In  question  amounted  to  an  agreement,  and 
were  not  leases,  then  they  did  not  require  to  be  stamped  ;  so 
that  the  letting  in  that  way  was  certainly  considered  to  bo 
valid.  But  it  was  urged  at  the  bar,  and  at  the  same  time  in 
the  pleadings,  your  Lordships  find,  that  the  question  is  always 
raised,  whether  or  not  the  property  was  let 

How,  my  Lords,  when  I  come  to  look  at  these  missives  or 
letters — which  I  am  now  looking  at  for  the  purpose  of  satisfying 
your  Lordships  that  you  can  decide  upon  the  merits  In  perfect 
agreement  with  the  strict  rule  of  pleading  to  which  I  bare  re- 
ferred—1  find  that  it  never  could  have  been  the  intention  of 
either  of  these  parties  to  give  to  Mr.  Hutchinson  any  right  to 
this  property  which  would  enable  blm  to  proceed  against  Hr. 
Ferrier,  or  what  is  much  more  important,  to  proceed  against 
themselves.  If  Mr.  Hutchinson,  under  these  missives,  was  at 
liberty  to  maintain  this  action,  he  could  maintain  an  action 
against  the  city  of  Edinburgh  fur  devising  to  him  property 
which  they  had  no  title  to  do — and  they  might  be  liable  to  a 
similar  action  to  this,  with  £600  damages  laid,  for  not  giving 
to  this  gentleman  the  possession  of  that  gateway  which  formed 
part  of  that  strip  of  ground,  the  whole  of  which  wa*  let  at  £16 
a-year,  from  year  to  year.  Now,  my  Lords,  when  we  come  to 
look  at  the  letters,  it  la  Impossible  to  suppose  that  tbe  parties 
had  any  such  thing  in  contemplation  as  an  actual  letting  which 
should  give  aright  of  that  sort.  Here  is  one  of  tbe  letters— "  I 
am  not  due  you  £64.  I  am  due  you  tbe  sum  of  £56,  less  wbat- 
""  *  for  that  part  of  the  ground  claimed  by 
>.:..>.  „.,»,  :.  consigned  in  the  Bank  of 


Charles  Ferrier,  and  which  s 
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serious  Id  asking  me  to  Bud  security  for  a  paltry  sum  of  £10 
■-year."  Tow  Lordships  boo,  therefore,  that  he  claims  a  de- 
duction from  the  sum  which  is  due  from  him,  In  respect  of  that 
part  of  the  ground  claimed  by  Ferrier,  "  and  which  mm  ia  con- 
signed in  the  Bank  of  Scotland  In  your  and  my  own  name." 
60  that  there  was  a  security  actually  provided,  according  to 
thU  letter,  for  the  very  tiling  which  u  now  made  the  founda- 
tion of  a  claim  for  £600  damage*  against  Ferrier,  and  that,  as 
between  lessor  and  lessee,  explain*  the  nature  of  the  contract. 
Then  comes  Robertson's  answer — "Before  accepting  of  your 
offer  of  the  8d  Instant,  which  I  received  this  morning,  I  beg  to 
submit  the  following  proposition,  which  is  fair  and  reasonable 
in  itself,  and  which  has  been  approved  of  by  the  city  treasurer — 
it  ii  this,  that  yon  pay  over  to  me  at  once  the  rent  of  the  strip 
of  ground  at  Morton  Street  down  to  the  last  term,  allowing  to 
remain  in  our  joint  names  £2  each  year  of  the  aaid  bygone  rent, 
without  prejudice,  until  the  question  is  dispute  is  settled. 
Yon  will  thus  have  to  pay  me  £49,  and  there  will  remain  in 
the  bank  £7,  ths  interest  to  remain  in  like  manner  till  the 
question  is  adjusted."  Now,  my  Lords,  there  is  an  express  sti- 
pulation, not  that  Mr.  Hutchinson  Is  to  have  the  ground  at 
all  events,  and  is  U>  have  the  right  of  bringing  an  action  against 
the  city  Itself  for  not  having  performed  tbe  contract  in  the 
lease — not  giving  effect  to  the  demise,  nor  giving  any  right  of 
action  against  Ferrier,  but  stipulating  for  a  very  trifling  snm 
being  set  aside  to  answer  tbe  loss  which  should  accrue  if  he 
did  not  get  possession.  What  tbe  parties  therefore  were  look- 
ing to  was  this  You  shall  have  the  property  if  it  is  recovered 
from  Ferrier,  but  if  Ferrier  will  not  give  it  up,  then  you  shall 
bare  £2  a-ye»r,  which  is  the  measure  of  its  value,  and  that  yon 
will  have  secured  to  yon  in  the  way  which  is  here  pointed 

Now,  my  Lords,  there  tsalso  a  letter  of  which  the  postscript 
is — "  It  may  be  out  of  place  here  my  remarking,  that  it  would 
almost  appear  to  any  one  the  city  was  afraid  to  establish  their 
right  to  the  piece  of  ground  claimed  by  Ferrier — otherwise, 
why  not  take  possession  of  it  after  so  long  having  had  tbe  favour- 
able judgment  of  tbe  Supreme  Court,  particularly  as  it  Is  well 
known  his  only  object  is  the  keeping  or  tbe  gateway  into  his 
property  open,  having  let  his  woodjard  to  the  present  tenants 
with  that  entrance."  80  that,  in  writing  this  letter,  he  doe* 
not  at  all  suppose  that  he  has  any  right  to  enforce  the  nosses- 
sIod  of  this  ground  as  against  Ferrier ;  bnt  be  rather  taunts 
Mm, if  I  may  roe  the  expression,  in  this  way— "  I  rather  fancy 
yon  are  afraid.  Why  do  not  you  take  possession  of  this  ground 
when  the  title  baa  been  established  as  against  llr.  Ferrier  f" 
It  is  not  therefore  a  right  set  up  to  demand  as  against  tbe  city 
the  possession  of  the  ground,  nor  the  assertion  of  a  right  of 
action  against  Ferrier, — but  it  is  calling  upon  the  landlord  to 
enforce  his  own  title. 

Then,  my  Lords,  in  a  subsequent  letter,  he  says— "  In  making 
the  concession  which  the  Magistrates  and  Con  noil  have  agreed, 
I  hope  it  cannot  be  said  that  I  have  been  Tory  unreasonable, 
knowing  (aa  you  do  at  least)  that  I  bars  been  kept  out  of  a 
part  of  the  strip  of  ground,  and  tbsttbe  best  part  too,  for  eight 
years  now,  by  Charles  Ferrier,  who  claims  it  as  his  property, 
and  who,  for  aught  I  know,  may  be  able  to  establish  hi*  right 
to  it ;  but  I  shall  be  sorry  If  be  did."  Hera,  then,  my  Lord*, 
there  is  a  concession  required  from  the  landlord  by  the  tenant 
Id  consequent's  of  an  adverse  claim,  and  the  probability  of  an 
adverse  title  in  this  party  to  the  property  in  question,  and 
then  an  acknowledgment  that  that  concession  has  been  made 
to  him.  He  thinks  it  will  not  be  deemed  unreasonable  if  he 
asks  it  in  consequence  of  that  advene  possession,  and  that  ad- 
verse claim.  I  submit  to  your  Lordship*,  therefore,  that  it  ap- 
pears perfectly  clear,  putting  a  lair  and  candid  construction 
upon  all  this  correspondence— looking  at  it,  not  as  a  Court  of 
Law,  which  your  Lordships  are  not  entitled  to  do,  but  looking 
at  it  for  the  purpose  of  ascertaining  whether  the  merits  are 
irith  the  party  or  not  against  whom  your  Lordships  will  pro- 
bably decide— that  this  property  was  never  intended  to  be  de- 
mised in  a  way  so  a*  to  create  a  tenancy  absolutely  as  between 


the  city  of  Edinburgh  and  this  gentleman,  and  that,  therefore, 

noon  that  ground  alone,  be  never,  in  the  true  sense  of  the  quee- 

eoded  to  be  submitted  to  a  Jury,  could  have  recovered 


the  damages,  or  any  portion  of  the  damages,  which  he  sought. 
I  believe,  my  Lord*,  that  my  noble  and  learned  friends  will 
agree  with  the  view  which  I  have  detailed  to  your  Lordship*. 
My  Lord  Truro  will  probably  state  more  at  Urge  that  which 


him  for  having  pointed  out  upon  the  bill 
of  exceptions,  and  which  I  have  slightly  referred  to. 

I  move  that  your  Lordship*  do  affirm  thi*  order  with  con* 
Lord  Brougham  concurred,  and    merely  referred  to  Lord 
Truro'*  written  statement,  with  which  he  entirely  agreed. 

Lord  Truro. — My  Loids,  after  what  ba*  fallen  front  tbe  other 
noble  Lords,  and  also  from  a  consideration  of  tbe  ruinous  lid. 


part*  of  it ;  and  upon  every  part  of  the  case,  as  it  appeals  to 
me,  the  judgment  which  my  noble  friend  on  the  woolsack  hu 
proposed  to  pronounce  upon  the  present  occasion,  is  one  con- 
sistent with  the  law  and  with  justice. 

Before  entering  upon  the  consideration  of  the  precise  potsti 
in  the  Judgment,  it  may  be  convenient  to  review  tbe  cucuuv 
stancea  out  of  which  the  litigation  ha*  arisen. 

Tbe  appellant'* father,  John  Hutchinson,  aas  the  owner,  and 
also  the  occupier,  of  a  piece  of  ground  used  as  a  woodyard, 
and  he  at  the  same  time  occupied  an  adjoining  piece  of  grossH 
as  tenant  under  the  corporation  of  Edinburgh,  sometimes  un- 
der a  formal  lease,  at  other  times  under  a  yearly  lotting. 

By  S  Deo.  IV.  c  81,  §§  6  and  8,  tbe  corporation  is  restricted 
from  letting  the  corporate  property  for  more  than  a  year,  ex- 
cept by  public  roup.  Upon  the  death  of  the  appellant's  father, 
the  property,  which  bad  belonged  to  him  by  force  of  some  ju- 
dicial proceedings,  came  under  the  control  of  John  Ferrier, 
who  afterwards  became  the  owner  of  it,  and  the  respondeat 
claims  under  him.  Upon  the  death  of  the  appellant's  rather, 
the  appellant  himself  came  into  the  occupation  of  both  pro- 
perties, holding  tbe  one  as  tenant  under  Ferrier,  and  the  other 
under  the  corporation. 

The  plot  of  ground  in  dispute  lie*  between  the  two  proper- 
ties, and  the  question  Is,  of  which  of  the  adjoining  propertipt 
the  plot  forms  a  part- 
It  i|  to  be  regretted  that  there  is  no  written  evidence  of  title 
on  either  aide,  nor  any  evidence  of  enjoyment  as  to  the  da- 
puted  spot  prior  to  Whitsunday  1837,  except  during  the  time 
when  tbe  same  person  occupied  both  th*  adjoining  properueL 
Since  1837,  it  is  the  case  of  both  parties,  and  is  admitted  ob 
the  record,  that  the  respondent  has  been  in  oxcltudve  possa- 
sion  of  such  disputed  spot,  and  the  woodyard,  -the  appellanl 
having  during  the  same  tune  been  in  the  occupation  of  the  ad- 
joining ground  under  the  corporation  of  BoUnburgb,  in  wlo» 
right  the  appellant  claims  men  ground. 

The  respondent  states,  but  of  which  there  Is  no  proof,  that 
the  title-deed  of  the  corporation  states  the  length  of their  groand, 
and  that  length  so  stated  will  be  satisfied  by  excluding  the 
disputed  spot.  By  reason,  however,  of  the  absent*  of  title- 
deeds,  and  of  all  evidence  a*  to  enjoyment  when  tbe  respec- 
tive premise*  were  occupied  by  distinct  persons,  the  case  m  to 
title  i*  left  very  short  of  proof. 

Under  these  circumstances,  the  present  suit  is  instituted 
against  the  respondent  to  recover  damages  by  way  of  compen- 
sation, In  respect  of  his  having  exclusively  occupied  ths  da- 
puted  spot  from  Whitsunday  1887  to  Whitsunday  1846.  Tkc 
appellant,  in  his  condescendence,  founds  his  chum  upon  the 
fact,  that  he  was  the  tenant  of  such  ground  under  the  corpora- 
tion, during  tbe  period  for  which  he  claims  oompesnattan, 
Therc  wen  two  lanes  for  trial.  The  fint  was,  whether  sr  set, 
during  tbe  period  from  Whitsunday  1837  to  Whitsunday  ISM, 
the  pursuer  was  tenant  of  certain  groumds  tbsxo  deavdM,  !*• 
real  question  being  parcel  or  no  parcel  a*  '-  "~  ■■■----  -*  -• 
of  ground.  The  sooth?  was. 
period  mentioned  in  the  first  issue,  entei 
and  wrongfully  enjoyed  and  p- J  " 

""      -    lorfldwof  pr 


appellant.    It  may  be  doubtod  whether  the  Irs—  wsw  » 
ly  framed  to  try  the  real  point  in  dupute,  a*  thay  sjtjfcl 
bjeotof  the  issues  would  see**  somas*** 


o  ascertain—  I.  Whether  the  disputed  spot  (braed  uaraaf  «■ 
'  mging  to  the  corporation  of  Eduiburgh;  aaaVMaw 
f  the  issue,  a  title  to  ground  sn*wa*js*j  lawfrarjr 


S.  Supposing  the  title  of  the  cornorstuta 
Mlabluhed,  still,  having  regard  to  the  arttuitwd , 
date  when  tbe  appellants  claim  commences,  %' 
Sunday  1137,  and  throughout  tbe  entire  period 


SSS£i 


iwa.] 
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him,  that  ia,  Dp  to  WhiUnnday  1848,  the  respondent  m  In 
relative  adverse  possession  of  inch  disputed  spot,  claiming 
itle.  Still  it  would  remain  ■  question,  whether  the  corporation 
iud  let  inch  spot  to  the  appellant-  3.  In  regard  to  time,  the 
In  tenni  entire,  and  not  distributive,  although  it  might 


irobable,  from  the  form  of  the  second  issue,  which  ia,  whether 
lie  respondent,  daring  any  part  of  the  time  aforesaid,  possessed 
he  disputed  spot ;  and,  upon  that  issue,  a  finding  of  an  entry 
md  possession  by  the  respondent  dnring  a  part  of  the  time, 
could  be  inconclusive  and  nugatory,  unless  the  first  issue  was 
□tire.  The  form  of  the  issue,  however,  may  be  accounted  for 
■lien  it  is  remembered,  that  in  fact  there  waa  no  variation  in 
lie  circumstances  from  Whitsunday  1837  to  Whitsunday  IMS, 
he  period  to  which  the  inquiry  was  confined. 

The  Issues  as  framed,  when  applied  to  the  admitted  facta, 
tern  to  give  rise  to  the  following  questions— 1st,  lathe  disputed 
pot  part  of  the  ground  belonging  to  the  corporation  ?  3d,  Wat 
t  included  within  the  letting  bj  the  corporation  to  the  appellant 
■om  Whitsunday  183?  to  Whitsunday  1840?  Id,  Inasmuch 
s  such  disputed  spot  waa  during  the  whole  period  of  the  letting 
(hat  U,  from  WhiUunday  1837  to  WhiUunday  1846)  in  the 
[Irene  poeseMioD  of  the  respondent  claiming  title,  even  aop- 
i)5  mp;  the  spot  did  belong  to  the  corporation,  and  was  intended 
a  be  included  in  their  letting  to  the  appellant,  it  would  be 
neationable  whether  such  letting  in  point  of  law  oonstituted  the 
elation  of  landlord  end  tenant,  in  regard  to  each  disputed  spot 

In  the  Scotch  law,  the  word  'tenant'  is  synonymous  with 
.'ist-e,  and  is  not  satisfied  by  a  holding  at  will  or  by  sufferance, 
■  it  is  in  the  English  law ;  and  the  word  '  missive,'  In  the 
cotch  law,  imparts  an  in Eeruhange of  written  documenU  between 
ersons,  by  which  a  contract  is  created.  I  would  also  observe, 
list  by  the  Scotch  law,  any  note  or  memorandum  in  writing 
■hie]]  imports  the  Intention  of  the  parties  to  deal  with  the 
'-j),  whether  signed  by  both  or  only  one  of  the  parties — 


tt  a  lease,  however  formal,  pastes  no  interest  in  the  land,  I 
.  erates  merely  as  a  personal  contract,  until  possession  i* 
uired  by  the  leasee  under  It ;  and  the  granter  warrants  not  only 
io  title,  but  the  possession  of  that  which  he  lets,  and  is  liable 
>  damages  If  lie  does  not  bestow  possession  on  the  lessee ;  and 
owession  by  the  Scotch  law  Is  of  much  more  importance  in  per- 
illing titles  of  every  sort  to  land,  than  by  the  English  law. 

Now,  my  Lords,  upon  a  reference  to  the  record,  it  will  be  ob- 
irved,  that  the  proceedings  upon  the  trial,  and  the  bill  of  ex> 
-'pliotis,  are  not  set  forth  satisfactorily  or  formally.  One  of 
is  exceptions  to  the  ruling  of  the  Judge  is,  that  he  held  certain 
otters  or  missive*  to  be  inadmissible  in  evidence ;  but  it  U  only 
i  be  collected  inferentiaily,  that  any,  or  if  any,  which  of  the 
■tiers  were  ever  tendered  in  evidence,  or  considered  as  com- 
rised  within  the  principle  of  rejection  laid  down  by  the  Judge, 
ie  documents  set  forth  being  subject  to  very  different  con- 
mctions  and  considerations. 

My  Lords,  it  will  he  proper  to  attend  to  the  precise  manner 
i  which  the  documents  in  question  came  before  the  Judge,  and 
ie  manner  in  which  the  objection  to  them  arose.  The  appel- 
int  called  Robertson  to  prove  the  letting,  and  he  said  that  he 
new  the  property  occupied  by  the  appellant,  and  that  be  had 
xupied  it  from  year  to  year, — that  there  was  never  any  lease  to 
im,— he  was  annually  asked  If  he  was  to  condone,  and  he 
wwered, — and  the  ordinary  missives  passed  every  year,  re- 
itire  to  the  ground,  in  the  form  of  letters.  Now  there  is  no 
iggestion  throughout  the  case,  of  any  verbal  letting ;  and  the 
uesiion  is,  whether  or  not  the  effect  of  Robertson's  evidence  fa, 
lat  the  letting  took  place  by  writing — that  is,  by  entry,  or 
tiers,  or  missives.  If  neb  was  the  effect  of  the  evidence— the 
sue  being,  whether  the  tenancy  Included  a  precise  and  definite 
"I— it  teetnf  to  follow,  that  the  only  evidence  against  a  third 
.Tson,  that  such  letting  did  include  the  disputed  spot,  would 
:  the  written  document*.  Much  might  have  been  evidence  in 
question  between  the  lessor  and  leasee,  by  way  of  admission, 
hicli  would  not  be  evidence  against  a  person  claiming  adversely, 
id  that  in  a  question  of  parcel  or  no  parcel,  and  in  relation  to 
spot  of  which  neither  the  oorporalion  nor  the  appellant  had 


iuberUun,  that  ordinary  missives  patted  annually  relating 
ie  ground,  in  the  form  of  letters,  the  respondent  t  counsel 


required  the  missives  to  be  produced,  to  shew  what  waa  com- 
prised within  the  letting  or  demise — or.  In  other  words,  whether 
it  included  the  disputed  spot.  The  case  does  not  state  that  the 
appellant's  counsel  objected  to  produce  them,  but  proceeds  by 
aajiug,  "  Looks  at  letters.  They  began,"  it,  ut  tupra.  Then, 
in  the  appellant's  case,  it  is  thus  stated — "  It  11  proper  to  explain, 
that  the  letter*  were  not  produced  in  process  by  the  appellant, 
or  tendered  in  evidence  by  him."  And  again,  "They  were  not 
offered  In  evidence  by  the  appellant."  It  is  not  easy  to  collect 
the  precise  effect  of  the  statements  set  forth  in  the  case.  It  it 
not  said  that  the  documents  were  tendered  in  evidence,  bnt  the 
contrary  is  rather  to  be  inferred  from  the  words  which  follow, 
and  which  is  a  part  of  the  statement,— that  they  were  offered 
for  the  information  of  the  Court,  and  not  as  evidence  to  the 

i"  nry.  The  record  proceeds  in  the  words— '  Looks  at  letters." 
t  is  not  said  who  looks,  nor  at  what  letters,  nor  who  produced 
or  Identified  them.  I  presumeit  it  meant  that  the  Judge  looked 
at  them.  The  case  proceeds  with  the  statement  of  facta  of  which 
no  evidence  it  given,  and  it  does  not  mention  who  stated  the 
facta.  It  it  said,  "Toe  first  year  from  1836  waa  at  a  rent  of  £16, 
and  it  bat  been  the  same  ever  since."  The  record  proceed* 
thus ;— "  Shewn  two  receipts  for  1S37,  by  Mr.  Turnbufi."  It  ia 
not  laid  by  whom,  or  to  whom  such  receipts  were  shewn,  nor 
by  whom  produced,  nor  how  authenticated.  The  word  '  shewn' 
would  seem  to  mean,  shewn  to  the  Judge ;  but  the  latter  words 
of  the  statement,  'he  ia  quite  sure,'  mutt  refer  to  some  one 
else— most  likely  the  witness  Robertson. 

There  having  been  no  statement  that  the  letters  had  ever 
been  tendered  in  evidence,  or  that  their  admissibility  had  been 
objected  to,  the  record  states, — "  The  Lord  Justice-General, 
after  argument  of  counsel,  sustained  the  objection,  that  the 
letters  or  missives  offered  in  evidence  are  not  stamped,  and 
therefore  could  not  be  admitted  as  proving  leases  of  the  subjects 
in  question."  Now,  whether  this  ruling  applied  generally  to  all 
the  letter*  which  had  been  shewn,  or  only  to  such  at  imported 
an  agreement  to  let  of  to  take,  may  be  uncertain,  but  the  Judge's 
remark  could  not,  with  equal  propriety,  be  applied  to  all  the 
letters  that  are  afterwards  set  out,  tome  of  them  having  nothing 
in  them  importing  either  a  letting  or  a  taking. 

Now,  my  Lords,  It  It  essential  to  the  validity  of  a  bill  of  ex- 
ceptions, that  it  should  set  ont,  and  authenticate  by  the  Judge's 
signature,  the  letters  or  written  documenU  which  the  Judge 
rejects,  especially  in  a  ease  in  which  the  propriety  of  the  rejec- 
tion depend*  upon  the  contenU  of  each  letter  or  document. 
Upon  this  occasion,  the  Judge's  signature  doe*  not  purport  to 
authenticate  any  letter*  or  documenU  ;  but  after  the  bill  of  ex- 
ceptions it  set  ont,  there  it  a  statement,  nnauthentlcated  by  any 
signature,  to  the  effect,  "That  the  following  are  the  missives 
or  letter*  referred  to  in  the  bill  of  exceptions;"  and  then  follow 
sever*!  letter*  of  very  different  import  and  effect  from  each  other. 

Unless  tba  Judges  signature  can  be  deemed  to  authenticate 
the  letters  which  were  included  within  this  ruling,  I  think  the 
Bouae  cannot  deal  with  this  exception  at  all.  There  is  no  rule 
more  inviolably  observed,  than  that  the  merits  of  exceptions  to 
a  Judge's  ruling  must  be  decided  upon  with  reference  to  the 
matter  apparent  upon  the  record,  and  that  the  appellate  Court 
will  never  look  beyond  the  record,  and  the  House  cannot  go  out 
of  the  bill  of  exceptions  to  inquire  to  which  of  the  letters  in  par- 
ticular it  did  apply.  My  noble  and  learned  friend  has  referred 
to  the  cases  which  are  distinct  authorities  upon  that  part  of  the 
case,  namely  GhIwqv  b.  Baker,  9  CI.  and  Fin.  1 97  ;  Gordon  v. 
Graham,  8  CI.  and  Fin.  107  ;  and  Lord  Trewlestou  o.Kemmis, 
9  CI.  and  Fin.  749,  771. 

My  Lords,  I  have  inspected  the  original  petition  of  appeal 
presented  to  the  House,  which  is  in  manuscript  on  parchment, 
and  which  purports  to  set  out  the  record  of  the  bill  of  excep- 
tions. That  document  doe*  not,  however,  set  out  the  letters, 
but  a  printed  paper  is  annexed  to  the  petition,  which  sets  out 
the  letter*,  and  which  hat  the  name  of  '  Walker,'  an  officer  of 
the  Court,  attached  to  it.  The  appearance  of  the  document,  I 
think,  imports  that  the  copy  of  letter*  did  not  form  part  of  the 
record  signed  by  the  Judge,  nor  waa  annexed  to  it,  nor  authen- 
ticated by  the  Judge's  signature.  But  assuming  the  letter* 
which  were  rejected  to  be  sufficiently  authenticated  by  the 
Judge's  signature,  still  I  think  the  ruling  mutt  be  deemed  to 
apply  to  those  letters  only  which  contain  expressions  importing 
a  contract  to  let  or  to  take,  and  which,  by  the  Scotch  law, 
would  operate  at  lease*.  The  Judge  sustained  the  objection  to 
the  admissibility  of  the  letters  as  proving  leases,  because  they 
were  not  stamped  at  Leasee ;  and,  if  they  were  tendered  at  pror- 
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ing  leases,  I  think  he  whs  right ;  ami  certain!;  tlie  Judge's 
language  import!  that  the  letters  had  been  offered  In  evidence 
■■  proving  leasee,  and  the  ruling  only  excludes  them  as  proving 
leases.  If  the  appellant  either  offered  the  letters  in  evidence, 
or  was  desirous  of  using  them  for  any  ot  her  purpose,  that  other 
purpose  should  have  been  stated,  and  the  Judge  should  have 
been  called  upon  to  decide  upon  their  admissibility  for  tbe  pur- 
pose stated.  But  the  Judge  having  held  them  to  be  inadmis- 
sible as  proving  leases,  no  statement  was  made  of  their  being 
offered  for  any  other  purpose. 

Hy  Lords,  I  have  before  noticed  the  assertion  of  the  appel- 
lant, that  the  letters  never  were  offered  tn  evidence  on  bis  part, 
and  it  must  be  admitted  that  the  record  does  not  state  that  hie 
ever  did  ;  and  the  fact  is  to  be  inferred  only  from  the  expres- 
sions of  the  learned  Judge  in  delivering  his  opinion.  Unless 
the  contrary  of  the  appellant's  statement  appears,  that  (he  let- 


rejection  of  documents  which  lie  never  offered  as  evidence,  and 
I  think  that  the  exceptions  can  only  be  maintained  by  the  ap- 
pellant's establishing  that  the  rejected  letters  were  admissible 
in  evidence  as  proving  leases,  although  not  properly  stamped  as 

My  Lords,  it  was  also  remarkable  that  the  counsel  for  the 
appellant.  In  his  reply,  strongly  urged  that  the  letters  had  no 
reference  to  the  spot  in  dispute,  and  persisted  in  the  assertion 
even  after  my  noble  and  learned  friend  opposite  arrested  his 
attention  to  the  effect  of  his  objection ;  and  the  letters  are  cer- 
tainly fairly  open  to  objection  in  this  respect,  but  the  objection 
operates  against  the  appellant.  Among  other  irregularities 
apparent  upon  the  record,  It  will  be  seen  that  the  counsel,  in 
stating  his  exception  to  the  Judge's  ruling,  affected  to  repeat 
the  Judge's  direction.  But  the  Judge  having  ruled  that  the 
documents  were  inadmissible  as  proving  leases,  the  exception 
imputes  to  the  Judge  the  having  ruled  that  the  letters  consti- 
tuted leases.  This  variation  was  very  Irregular,  because  the 
Judge  who  finds  his  ruling  correctly  stated  in  one  part  of  the 
record,  may  be  taken  off  his  guard  by  his  expressions  being 
varied  in  another  part,  and  his  signature  may  be  obtained  with- 
out the  variation  being  called  to  hia  notice.  Such  a  course 
should  be  narrowly  watched  and  checked. 

Now,  my  Lords,  in  the  result,  t  think  Robertson's  evidence 
proved  the  letting  to  be  by  writing.  Regard  being  had  to  the 
question  to  be  tried,  I  think  that  the  appellant  waa  bound  to 
produce  Buch  writing, — that  such  of  the  documents  aa  tended 
to  prove,  or  were  tendered  in  evidence  to  prove,  a  letting,  or  an 
agreement  to  let,  were  inadmissible  unless  stamped, — and  that 
such  letters  as  were  not  evidence  of  a  letting  of  ground  which 
included  the  disputed  spot,  were  ret  inter  atitu  acta,  and  Dot 
receivable  at  all  against  the  respondent,  and  the  rejection, 
therefore,  not  the  subject  of  exception.  The  terms  of  the 
Sump  Act,  55  Geo.  III.  cap.  184,  are — "Lease  or  tacit,  &c„  at 
a  yearly  rent  not  amounting  to  £30,  £1.  Lease  or  tack  of  any 
kind  not  otherwise  charged  in  this  schedule,  £1  :  15s."  The 
appellant  relies  upon  a  part  of  the  schedule  which  speaks  of 
agreement,  minutes,  or  memorandum  of  agreement,  made  in 
England  or  Scotland,  without  any  clause  of  registration,  where 
the  matter  thereof  shall  be  of  the  value  of  £20  or  upwards,  £\. 
The  appellant  contends,  that  the  documents  In  question  amount 
only  to  agreements,  and  the  subject-matter  i*  under  the  value 
of  £30,  and  therefore  is  not  subject  to  an  agreement  stamp. 
But,  upon  reference  to  the  authorities,  it  will  be  seen  as  quite 
clear,  that,  contrary  to  English  law,  sn  agreement  to  demise, 
however  informal,  by  whomsoever  signed,  or  whether  signed  or 
not,  Is  a  lease,  and  that  such  agreements  require  to  be  stamped 

The  result,  my  Lords,  of  the  present  appeal,  however,  will 
not  depend  altogether  upon  the  question,  whether  the  letters 
were  improperly  rejected,  inasmuch  as,  by  13  and  14  Vict,  c  30, 
§  45,  It  is  enacted,  "  That  it  shall  not  be  imperative  on  the  Court 
to  sustain  a  bill  of  exceptions  on  the  ground  of  the  undue  re- 
jection of  documentary  evidence,  when  it  shall  appear  from  the 
documents  themselves  that  they  ought  not  to  have  affected  the 
result  at  which  the  jury  by  their  verdict  have  arrived."  It 
therefore  must  be  considered,  what  effect  ought  to  have  been 
given  to  the  letters  as  maintaining  the  Issue  on  the  appellant's 
part,  If  they  had  been  received  In  evidence  and  submitted  to 
the  jury ;  and,  fur  that  purpose,  regard  must  be  had  to  the  pre- 
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ment  of  the  period  from  which  the  appellant  claims  to  hsro 
been  tenant — viz.  Whitsunday  1837  throughout  to  its  termina- 
tion In  Whitsunday  I&40 — the  respondent  was  in  entire  soil 
exclusive  possession  of  the  ground  in  dispute,  Is  decisive  of  tht 
present  case,  as,  by  the  Scotch  law,  even  the  most  formal  lesn 
ur  tack  does  not  give  any  possessory  interest  in  the  land  which 
purports  to  be  demised,  until  the  proposed  tacksman  or  letsn> 
entered  into  possession  of  the  land,  actual  or  constructive ;  and, 
in  this  case,  that  was  neither, — the  disputed  spot,  aa  abewn  by 
the  record,  being  at  the  time  in  actual  adverse  possession  lit 
another  person  throughout  the  whole  period  of  time — not  there' 
fore  admitting  either  actual  or  contltuctive  possession  on  the 
pari  of  the  lessor  or  lessee.  I  think  there  is  no  evidence  e'm 
of  a  constructive  possession;  because,  from  the  time  that  the 
appellant  ceased  to  hold  and  occupy  aa  tenant  under  the  re- 
spondent— that  is,  after  Whitsunday  1837 — from  that  time 
tbe  respondent  lias  been  in  possession  of  the  disputed  growni, 
and  there  is  no  evidence  that,  at  any  antecedent  period,  snj 
person  occupied  the  disputed  ground  who  did  not  at  one  tad 
the  same  time  hold  under  the  owners  of  the  land  on  each  aide. 

It  may  therefore  be  aaid,  my  Lords,  that  although  there  ear 
not  be  a  case  to  negative  the  title  of  the  corporation  to  tbe  dis- 
puted ground,  there  was  certainly  no  affirmative  evidence  giren, 
either  of  title  or  possession,  on  the  part  of  tbe  corporation,  or 
of  the  appellant  who  claims  under  it.  I  can  discover  no  au- 
thority In  any  Scotch  law-books  tending  to  support  a  claim  ti 
the  nature  of  that  urged  by  the  appellint  under  the  lease. 
where  possession  has  not  been  had  under  it  of  the  ground  is 
dispute;  bat  it  seems  to  me,  that  even  if  evidence  had  been 
given  of  the  title  of  the  corporation  to  the  disputed  spot,  tbe 
circumstances  connected  with  the  possession  would  have  repelled 
the  appellant's  claim  ;  and  that,  even  supposing  there  had  beeu 
an  instrument  clearly  purporting  to  demise  the  spot  in  ques- 
tion, the  appellant  would  have  had  no  case  against  the  respon- 
dent ;  and  that  he  could  neither  have  maintained  a  process  J 
removing,  which  is  equivalent  to  ejectment,  against  the  respon- 
dent, nor  any  other  remedy  for  damages  in  the  nature  of  rent 
or  mesne  profits,  but  tint  his  remedy  would  have  been  confined 
to  the  corporation,  and  that  the  process  of  removing  could  only 
have  been  maintained  by  it. 

I  think  further,  my  Lords,  that  a  very  serious  question  eniiu. 
whether  the  disputed  spot  was  included  in  the  demise  by  the 
corporation  to  him,  during  any  part  of  the  nine  years  in  respect 
of  which  he  claims  in  tbe  present  case;  and  regard  beu>g  bail 
to  the  knowledge  of  the  appellant,  year  after  year,  that  he  ojoIJ 
not  get  possession,  still  greater  doubt  would  have  arisen  as  to 
the  land  having  been  demised  for  each  year  of  the  whole  term. 
Tbe  authorities  (hat  I  have  referred  to,  namely  Krskine,  pp. 
303  and  371,  and  Stair,  3.  a.  0.  appear  to  hare  a  material  bear- 
ing on  the  question  of  the  appellant's  claim  against  tbe  respon- 
dent, in  relation  to  the  effect  of  the  respondent's  possess™  of 
the  disputed  ground  during  the  whole  of  the  nine  years,  quite 
Independent  of  any  other  question  ;  because,  if  the  absence  of 
possession  under  the  circumstances  would  have  precluded  the 
appellant'*  right  to  a  verdict  under  the  issue  of  tenancy,  even  if 
the  letters  had  been  receired  in  evidence,  tbe  present  appeal 
must  be  dismissed  under  the  authority  of  the  statute. 

The  question,  however,  my  Lords,  remains  to  be  coDtidsnal, 
whether  there  was  sufficient  evidence  to  warrant  a  verdict  that 
the  disputed  ground  was  let  to  the  appellant  under  tbe  descrip- 
tion set  out  in  the  issue.  Supposing  the  letters  from  whieej  tto 
letting  is  to  be  collected  had  been  received  in  evidence,  it 
aeems  to  me  that  the  letters  either  leave  the  point  □noertsae,  sr 
negative  the  disputed  ground  being  included.  Tbe  first  MM 
which  contains  nothing  very  material,  only  speaks  of  "tkwsna 
In  Morton  Street.''  The  letter  is  dated  28th  Jura*  KM. 
The  second  letter,  dated  8th  February  1837,  which  retaM  to 
the  letting  from  Whitsunday  1B37  to  Whitsunday  ISM,  c*Am 
to  "  the  property  occupied  by  yon  in  Morton  Street.*  OfcMfst 
this  meant,  occupied  under  the  corporation,  the  appellant  at  tte 
date  being  an  occupier  under  the  respondent,  as  also  nasi*' ft* 
corporation.  In  the  letting  front  1838  to  1839,  it  ia,""ft» 
to  continue  your  tenant  In  Morton  Street."  Tbe  ■asMrafljUfei 
chamberlain  Is,  You  may  remain  "in  the  premises)  jMWlH* 
you."  Now,  this  time,  it  is  clear  that  the  dispu*  ■*  —  " ,ar— • 
not  possessed  by  the  appellant.  It  was  in  UM  . 
sion  and  occupation  of  the  respondent-  Then,  h  _  _ 
from  1839  to  1840,  the  appellant  writus,  "If  I  SM  *•*£•»*- 
tinued  as  tenant  in  the  strip  of  ground  in  Morton  8  "  " 
at  the  rent  which  I  now  possess  it  at."'    Tbe  ana* 
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o  die  oily  of  Edinburgh  in  Morton 
:iug  front  1840  to  1841,  it  is  Baked, 
Do  jou  intend  to  continue  tenant  in  the  property  "presently 
occupied."  Tboae  words  ere  expressly  introduced  by  the  eor- 
IwHiiofi.  At  thw  time  the  appellant  did  not  occupy  the  dis- 
puted ground.  The  answer  still  farther  confirms  that,  by  talk- 
ing of  ejecting  Ferrier,  under  whom  tlie  respondent  claims. 
From  18*1  to  1842,  tbe  language  ia,  "  Tenant  in  the  property 
presently  occupied."  The  answer  is,  I  shall  remain  tenant  "  of 
ihe  strip  of  ground  in  Morton  Street."  From  1B4B  to  1848,  tbe 
language  ia,  "  promisee  occupied  by  you."  There  ia  no  other 
evidence  of  an  ans*er ;  but  there  ia  an  indorsement  of  what 
purports  to  have  been  intended  aa  an  answer,  but  it  ia  doubtful 
if  it  wasever  sent.  It  begins,  "  I  have  receired  your  letter  of 
yesterday,"  which  would  purport  to  be  written  on  the  SSth 
Jiaaary ;  but  the  next  letter  refers  only  to  a  letter  of  3d  Feb- 
ruary, and  srssaks  only  of  "(he  strip  of  ground  in  Morton  Ktreet." 
Tbere  ii  no  evidence  of  a  letting  this  year.  From  1843  to 
1SH,  there  is  no  evidence;  and  the  next  letter  speaks  of  the 
"property  in  Morton  Street;"  and  in  another  part  the  appel- 
lant speaks  "  of  the  premise*  I  have  so  long  possessed."  The 
jo.ttcripl,  which  my  noble  and  learned  friend  read,  thews  that 
wither  the  corporation  nor  the  appellant  waa  at  thia  time 
in  possession,  aa  the  appellant  asks  why  the  corporation  dues 
not  take  possession.  From  1844  to  1845,  the  only  part  of  the 
letter  tbat  ia  material,  says,  "  Knowing,  aa  you  do  at  least,  that 
1  have  been  kept  oat  of  a  part  of  the  atrip  of  ground  by  Ferrier, 
•  hn  claims  it  aa  hit  property,  and  who,  for  aught  1  know,  may 
!■«  able  to  establish  his  right  to  it;  but  I  shall  be  sorry  if  he  did." 
Indeed,  to  suppose,  after  a  review  of  these  letters,  that  the  cor- 
luraiioo,  are  writing  to  thia  gentleman  aa  to  "  property  which 
you  presently  occupy,"  and  he  it  writing  to  them  in  the  same 
Imgnage,— and  then  his  Baying,  "Why  do  not  you  take  posses- 
sion of  auch  and  auch  property  t  I  am  afraid  Mr.  Ferrier  may 
establish  rights  to  it,  though  I  shall  be  sorry  for  it," — and  then 
to  contend,  that  aa  to  that  particular  disputed  spot  so  out  of 
l»i8iesaion,  and  to  which  another  was  claiming  an  ad  verse  title.tlie 
corporation  intended  to  include  tbat  within  the  genera!  descrip- 
tion of "  premises  in  Morton  Street,"— seems  to  me  to  be  attended 
■ith  very  considerable  doubt ;  and  It  will  be  seen,  tbat  there  la 
no  description  in  any  part  of  those  letters  of  a  letting  by  the 
mrporstion,  which  shews  that  the  disputed  spot  waa  comprised 
in  the  letting.  Therefore  it  waa  eaid  that  there  was  consider- 
able plausibility  In  the  objection  which  vat  urged  by  the  counsel 
on  the  part  of  the  appellant,  that  in  truth  the  letters  did  not 
apply  themselves  to  the  issue— namely,  whether  the  disputed 
spot  was  parcel  or  no  parcel  of  the  piece  of  ground  generally 
described  in  the  letting  by  the  corporation.  I  repent,  that  that 
objection  was  rather  against  tbe  appellant,  than  tor  him. 

Attending  to  the  circumstances  of  the  case,  and  considering 
(bat  the  respondent  waa  throughout,  after  the  appellant  ceased 
(o  he  Ida  tenant,  in  obatinate  adverse  possession  uf  the  disputed 
■pot,  I  cannot  deem  it  probable  that  the  corporation  should  in- 
tend to  demise  tbe  spot  to  the  appellant,  and  thereby  give,  year 
after  year,  a  claim  for  damages,  by  reason  of  his  being  kept  not 
of  the  possession  of  such  disputed  spot.  It  would  seem  to  be  a 
fair  intendment,  that  tlie  corporation  let  only  what  was  in  Its 
possession,  or  in  tlie  possession  of  the  appellant,  its  tenant  at 
(be  lime  of  the  letting.  I  think  (he  letters,  if  received  in  evi- 
dence, would  not  have  maintained  the  affirmative  issue  of  the 
appellant,  and  tbat  the  jury  ought,  upon  such  evidence,  to  have 
found  a  verdict  for  the  respondent  It  cannot  properly  be  said 
or  surmised  that  the  appellant  might  have  had  other  evidence, 
which,  if  the  letters  had  been  received,  he  might  have  given, 
and  which,  when  coupled  with  the  letters,  would  have  main- 
tained the  issue  on  bia  part ;  because,  if  any  auch  evidence  was 
in  existence,  the  appellant  was  bound  not  to  leave  its  existence, 
"nd  iia  probable  effect,  to  conjecture,  but  he  waa  bound  lo  lender 
it  in  evidence,  that  the  Judge  might  tee  what  it  was,  and  judge  of 
its  effect,  and  that  a  court  ot  error  or  revision  might  tee  1*0*  far 
tlie  letters,  if  received,  aided  by  auch  other  evidence,  ought  or 
might  reasonably  be  supposed  to  have  affected  the  verdict 

Now,  my  Lords,  no  observation  arises  in  regard  to  the  effect 
or  value  of  the  parole  evidence  Independently  of  the  letters,  be- 
cause the  appellant  not  only  did  not  request  that  evidence  to  be 
submitted  to  the  jury,  which  he  was  bound  to  do,  but  lie  in  ex- 
press terms  withdrew  it  from  the  jury,  and  declined  to  aak  for 
s  verdict  j  and  further,  there  is  no  exception  upon  the  ground 
that  that  evidence  wat  not  submitted  to  tbe  jury,  and,  under 
tlie  circumstances,  there  could  not  be  any  such  exception. 


lies,  and  that  It  was  the  duty  of  the  appellant's  counsel,  if  he 
had  any  other  evidence  which  he  waa  prepared  to  contend  ought 
to  have  been  received  in  maintenance  of  the  iaaue,  he  waa  bound 
to  produce  it,  and  if  rejected  upon  its  being  tendered,  to  except 
to  the  rejection;  and  that  it  was  not  competent  to  the  appellant 
to  rest  upon  the  opinion  to  expressed  by  the  Judge.  The  re- 
spondent had  a  right  to  see  wlmt  that  evidence  waa ;  and  he 
might  not  have  objected  to  it,  or  might  have  waived  any  objec- 
tion, although  the  evidence  might  have  been  objectionable,  pre- 
ferring to  rely  upon  some  answer  to  it,  or  upon  its  failing  to 
satisfy  tlie  jury,  rather  than  lo  risk  the  case  upon  the  validity 
of  the  objection  ;  but  by  the  appellant  choosing  to  rest  Upon  (be 
opinion  expressed  by  the  Judge,  the  respondent  waa  deprived 
of  the  exercise  of  that  discretion,  and  the  Judge  could  not  waive 
tbe  production  to  (he  prejudice  of  the  respondent. 

Upon  the  whole,  my  Lords,  it  appears  to  me,  by  (he  appel- 
lant's evidence,  that  the  letting  by  the  corporation  was  by 
writing,  and  that  aa  (he  issue  was  a  distinct  precise  Issue,  whe- 
ther a  specific  defined  spot  of  ground  was  included  in  the  de- 
mise, the  appellant  was  bound  to  produce  the  written  document 
by  which  the  demise  had  taken  place.  The  distinction  is  ob- 
vious between  tlie  evidence  receivable  to  prove  the  mere  tact  of 
A  being  tenant  of  B,  where  the  subject  of  the  tenancy  is  undis- 
puted, and  where  the  sole  question  is,  if  A  is  tenant  of  some 
precise  disputed  spot— in  uther  words,  where  the  question  is, 
parcel  or  no  parcel  of  tlie  land  lei.  I  also  think,  that  upon  the 
bill  of  exceptions,  even  if  it  sufficiently  appears  (hat  the  letters 
were  at  all  offered  in  evidence,  it  mutt  be  taken  that  they  were 
offered  as  proving  leases,  and  for  no  other  purpose,  and  that,  so 
offered,  they  were  properly  rejected,  not  being  stamped.  I  alto 
think  that  the  bill  of  exceptions  ought  not  to  be  allowed,  be- 
cause the  letters— the  rejection  of  which  is  the  ground  of  the 
exception — do  not  sufficiently  appear  upon  the  record  to  enable 
the  House  judicially  to  apply  (he  ruling  to  them.  It  also  ap- 
pear! to  me,  my  Lords,  that  if  they  had  been  read  to  the  jury, 
they  did  not  furnish  sufficient  evidence  to  warrant  a  verdict 
that  the  ground  purporting  by  the  letters  to  be  let,  comprised 
the  disputed  spot :  That  if  the  letters  did  purport  to  let  the 
disputed  spot  to  the  appellant,  there  waa  no  sufficient  evidence 
of  title  in  tbe  corporation  to  that  spot,  to  warrant  a  verdict. 
Further,  my  Lords,  regnrd  being  had  to  the  fact,  that  neither 
the  corporation  nor  the  appellant  were  in  possession  of  the  dis- 
puted spot  during  any  part  of  the  time  mentioned  in  the  issue, 
I  think  even  a  formal  lease  would  not,  quoad  the  disputed  spot, 
hare  created  the  relation  of  landlord  and  tenant,  as  between 


Judge,  that  the  tenancy  conld  not  be  proved  by  any  other  e> 
deuce,  did  not  furnish  a  valid  ground  of  exception,  for  the  rea- 
sons I  bare  stated. 

Upon  the  whole,  my  Lords,  I  entirely  concur  in  the  view 
which  is  token  by  my  noble  and  learned  friend  up  in  tbe  wool- 
sack, and  also  submit  to  your  Lordships,  that  this  appeal  ought 
to  be  dismissed  with  casts,  and  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

Interlocutor  affirmed  toitk  costs. 

First  Division.— G.  H.  Lang,  Appellant' t  Solicitor  -  -Evans  and 
Ctode,  Itrtpondtntf  Solicitor!-  -<G  D.F.) 

3(XA  March  1852. 
Ho  ess  or  Lords.0 
No.  207. — The  Edinburgh  Pbbtb  amp  Dundee  Rail- 
tat  Company,  Appellants,  v.  John  Leves,  W.8. 


Lands  Clauses  Act— Statute  8  and  9  Vict,  c  19-  -Clause-  ■Con- 
struction—Petition to  Sheriff,  Competency  of-  Process—  A 
railway  company  entered  into  an  arbitration  with  A ,  a  landowner, 
at  to  the  price  of  land  to  be  taken  by  the  company.  A  tubn- 
qiientbj refuted  lo  abide  bythedemc-arbitral,attdbrvugliiartduc- 
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Hon  of  it,  in  which  httueoetdtd;  but  before  decree  of  reduction  woe 
obtained,  A  tentd  a  notice  on  the  company,  undo-  J  88  of  the  tla- 
tute  Bond  9  Vict,  c  19,  claiming  u  certain  lam  at  eompeneation, 
fte.  for  thi  land.  The  company  thai,  within  twenty-one  day,  but 
without  airing  prcviovtly  the  ten  dayf  writes  and  offer  reepditd 
by  %  87,  preienied  a  petition  to  the  Sheriff  for  a  jury  to  a—ett  the 
price — Held  (affirm lug  the  judgment  of  the  Court  of  Session!, 
1.  Thai  the  petition  wot  incompetent  and  tadl,  for  Kant  of  the 
notice  and  offer  required  by  $  87.  2.  That  the  company  not  having 
prctenied  any  valid  petition  to  the  Sheriff  for  a  jury  to  attcu  the 
value,  within  twenty-one  day*  after  receipt  ofA't  notice  of  demand, 
A  became  absolutely  entitled  to  tie  ran  he  had  demanded. 

See  supra,  vol.  xx.  p.  371. 

The  respondent  was  proprietor  of  certain  subjects  at 
Burntisland,  Fifeshire.  The  Edinburgh  and  Northern 
Railway  Company  resolved  to  acquire  certain  portion! 
of  those  subjects  for  the  purposes  of  their  railway. 
They  accordingly  served  upon  the  respondent  the  ne- 
cessary notice  of  their  intention  to  take  such  parts  of  his 
property  as  they  required,  in  terms  of  the  17th  section 
of  the  8th  of  Vict.  c.  19,  commonly  called  "The  Lands 
Clauses  Consolidation  Act."  Shortly  after  this  notice 
had  been  given,  the  railway  company  offered  a  certain 
sum  for  the  ground  proposed  to  be  taken  ;  but  this  ofier 
was  rejected.  The  railway  company  subsequently  en- 
tered into  possession  of,  and  commenced  their  opera- 
tions upon,  the  respondent's  property ;  and  with  the 
view  of  settling  the  price  of  the  subjects,  and  amount 
of  compensation  to  be  paid,  tho  railway  company  and 
the  respondent  entered  into  a  submission  in  December 
1845.  In  the  submission,  a  decree-arbitral  was  pro- 
nounced on  2d  March  1846,  fixing  the  sum  to  be  paid 
to  the  respondent  at  £840.  This  sum  was  tendered  to, 
but  refused  by,  the  respondent,  who  soon  after  brought 
a  reduction  of  the  decree-arbitral,  on  the  ground  of  in- 
formality in  the  procedure  ;  and,  in  that  action,  decree 
of  reduction  passed  in  absence. 

Thereafter,  on  12th  June  1846,  a  notice  in  terms 
of  the  36th  section  of  the  Lands  Clauses  Consolidation 
Aot,  was  served  upon  the  advocators  by  the  respondent, 
intimating  that  he  claimed  from  the  railway  company 
the  sum  of  £2200  as  the  price  of,  and  compensation  for, 
the  ground  and  buildings  to  be  taken  by  the  company, 
sod  the  farther  sum  of  £800  as  compensation  for  injury 
done,  or  to  be  done,  generally  to  the  remaining  part  of 
his  property  by  the  contemplated  operations  ;  and  at 
the  same  time  giving  notice  of  his  desire,  upon  the 
failure  on  the  part  of  the  advocators  to  pay  the  suras 
claimed,  to  have  the  amount  of  the  price  and  compen- 
sation determined  by  a  jury. 

Without  giving  any  preliminary  notice,  (the  neces- 
sity for  which,  under  the  37th  section  of  the  above  sta- 
tute, was  the  subject  of  the  present  question),  the  rail- 
way company,  open  3d  July  1846,  presented  a  petition 
to  the  Sheriff,  praying  that  a  jury  might  be  summoned 
to  determine  the  question  of  disputed  compensation  be- 
tween them  and  the  respondent.  The  petition  was  ad- 
mitted to  have  been  presented  within  twenty-one  days 
after  receipt  of  the  above  mentioned  notice  by  the  re 
spondent,  as  required  by  the  36th  section  of  the  Lands 
Clauses  Consolidation  Aot, 

The  Sheriff-substitute  of  Fifeshire,  at  Cupar,  after 
some  discussion  as  to  the  competency  of  the  procedure, 
allowed  the  respondent  to  give  in  answers  to  the  peti- 
tion. In  these  answers,  the  only  ground  of  objection 
to  the  petition  which  requires  to  be  noticed,  was  the  fol- 


lowing;— vis.  that  while  the.  Edinburgh  and  Konim 
Railway  Company  had  complied  with  the  tenni  of  ik 
36th  section  already  referred  to,  by  preseonnj  lire 
petition  to  the  Sheriff  within  twenty-one  dsye  after  rt 
ceipt  of  the  notice  served  upon  them  by  tit  resi- 
dent, they  had  failed  to  comply  with  the  requmtan 
of  the  87th  section  of  the  said  act,  by  which  it  is  pro- 
vided, that — 

"before  the  promoters  of  an  undertaking shall  prt»»t '.l-> 
petition  for  summoning  a  jury  for  settling  anyquestwo  ofd'v 
puted  compensation,  they  shall  give  not  lew  than  tan  dait'  u 
tice  to  the  other  party  of  their  intention  to  cause  neb  jen  b 
be  summoned  ;  and,  In  such  notice,  the'  promoter!  of  if*  rule 
taking  shall  state  what  sum  of  money  thej  are  willing  i*.;'* 
for  the  Interest  in  such  lands  sought  to  be  purchased  ht>j 
from  such  party,  and  for  the  damage  to  be  sustained  bj  la 
by  the  execution  of  the  works." 

On  considering  the  petition  and  answers,  the  Sk-i 
substitute  pronounced  the  following  interlocutor:— 

"In  respect  it  is  admitted  by  the  petitioners  that  tn  dm 
notice  waa  not  given  In  terms  of  the  8  Vict  cl9,,r,o. 
mlsaea  the  petition,  and  finds  the  petitioners  liable  in  open 
to  the  respondent ;  allows  an  account,"  At 

"  Note—  It  ia  unnecessary  to  indicate  any  opinion  qua  ft 
other  objections  to  the  competency  of  the  petition,  u  to  fc 
furred  to  in  the  prefixed  interlocutor  in  thought  btti  ft  *■ 
86  it  is  provided,  that  a  >  petition  shall  be  presented,'  ui  * 
sec.  67,  the  preliminary  step  required  Is  ten  days'  noiia  Ta 
baa  not  been  given  ;  and  the  Sheriff-substitute  duet  Mi  k 
warranted  to  dispense  with  the  express  provision  of  su  *i  ■- 
parliament." 

The  railway  company  appealed  to  the  Sheriff;  ™ 
the  Sheriff-substitute,  after  advising  with  the  Sfcri 
adhered. 

The  railway  company  having  advocated,  the  L« 
Ordinary  (1st  July  1847),  after  written  anTus* 
repelled  the  reasons  of  advocation,  and  adhered.  [f; 
the  note  issued  with  this  judgment,  see  previous  reptf 

The  railway  company  reclaimed,  but  after  tw >■  »-- 
vising*  (on  26th  January  and  23d  Hay  1848).  fc| 
Lordships  of  the  First  Division  adhered.  (Referee  ■ 
made  to  the  previous  report  for  the  opinions  J  '-> 
Judges  delivered  at  these  advisings.) 

On  appeal  to  the  House  of  Lords,  the  raihn*"* 
pany  pleaded  in  their  case,  that  the  judgment  JV- 
Sheriff  and  Court  of  Session  should  be  reversed  f.* I:' 
following  reasons : — 

1.  Because  the  statute  contemplates  two  several  an  ■ 
application  fur  jury  trial — the  onu  when  the  eonpasj  "• 
the  initiative,  and  spontaneously,  and  without  sipr™if',lfc 
tlon,  present  their  petition  t    "  -  ""  "'"    "     -""'  ""' 

)der|86,tbe  init    " 
__:pranuy  requires  tl  . 
one  days ;  and  a  provision  intended  to  be  applied  to  i» 
case  merely,  cannot,  rightly  or  legally,  be  made  applied-  - 
the  other.     2.  Because  the  tan  days'  notice  of  bleata ' 
present  a  petition  to  the  Sberifl  is  only  applicable  to  *"* 
In  which  the  company  take  the  Initiative,  and  at*  to  «*  * 
contemplated  in  §  86,  In  which  the  proprietor  himself  w 
a  requisition  for  the  trial,  which  must  within  twtotf  ■»'*" 
be  complied  with.    3.  Because,  even  if  the  statute  nf*  I 
notice  in  the  cue  contemplated  in  I  88.  yet  the  ftor**'- 
tbe  statute  on  that  subject  bring  directory  merely.  U«  «"" 
that  notice  in  the  present  esse  did  not  Infer  a  nulhty  » w 
petition,  and  its  consequent  dismissal,  coupled  with  *«*■: 
quence  of  the  company  becoming  penally  liable  ■** 
sum  demanded  by  the  respondent ;  but  the  «(*»*  «*• '' 
right  given  to  the  respondent  was  merely  to  **ssd  I**"     | 
purposes  of  the  notice  should  siill  be  secured  w  sa-g; 
might  hare  been  competently  and  effectnany  neat  ■"* 
dismissing  the  petition. 
Tho  respondent  answered,  that — 

1.  The  petition  presented  by  the 


1 
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IS  THE  COURT  OF  SESSION,  &o. 


u  incompetent,  and  not  In  terms  of  §  87  of  6  Vict.  t.  19,  Id 
ipectthat  the  appellants did  not,  upon  presenting their  peti- 
ou,  jrivo  ton  days'  previous  notice  to  the  respondent.  1  In 
ay  view,  the  judgment  of  the  Sheriff  is,  by  5  189,  declared  to 
e  final  and  oonclosive,  and  not  subject  to  the  review  of  the 
our t  of  Session.    8.  The  warrant  taken  by  the  appellants  to 


After  the  above  judgment  of  the  Court  of  Session, 
ie  respondent  brought  an  action  narrating  the  above 
rocedure,  and  concluding  for  payment  of  XSO00  (the 
12200  and  ,£800  above  mentioned)  from  the  company, 
i  being  bound  now  to  pay  him  that  mm  as  the  coni- 
?nsation  claimed  by  him,  and  on  the  ground  that  he 
as  entitled  to  it  absolutely,  without  further  procedure, 
<  a  conaeqnence  of  the  failure  of  the  company  in  duly 
resenting  their  petition  to  the  Sheriff  within  twenty- 
aedaya. 

The  company  resisted  the  action.  The  Lord  Ordi- 
ary  pronounced  the  following  interlocutor : — 
"  Finds  that,  in  the  month  of  September  1845,  the  Edln- 
trgh  and  Northern  Railway  Company  served  a  notice  on  the 
ii-suer,  that  they  were  to  take  certain  portions  of  hi*  pro* 
irty  as  authorized  by  statute,  and  requiring  him  to  state  the 
iioiint  claimed  by  him  as  the  value  thereof,  and  for  damages : 
inrfa  that,  by  such  notice,  toe  property  pasted,  by  the  force 
the  statute,  to  the  railway  company,  and  that  nothing  re- 
amed to  be  done  but  to  fix  the  amount  of  the  price,  and  da- 
sues  :  Finds  that,  on  the  27th  September  1846,  the  pursuer 
ti  mated  that  he  claimed  as  price  and  damage*,  in  all,  the 
in  of  £3000 :  Finds  that  a  negotiation  was  set  on  foot  with 
view  to  settle  the  matter  by  arbitration,  which,  however, 
u  not  concluded  ;  and  that,  in  the  meantime,  the  company 
ok  possession  of  the  ground,  aud  consigned  the  said  sum  of 
1000 ;  Finds  that,  on  the  12th  of  June  1846,  the  pursuer 
Dually  Intimated  his  claim  to  the  said  railway  company,  to 
e  amount,  in  all,  of  the  said  sum  of  £8000,  and,  (ailing  the 
mpanj  agreeing  to  pay  the  said  sum,  he  gave  notice  of  his 
sire  to  have  the  amount  of  the  price  and  compensation  de- 
riuinefl  by  a  jury,  in  terms  of  the  Lands  Clauses  Consolida- 
>n  Act,  8  Vict.  c.  19 :  Finds  that,  by  §  87  of  tbe  said  sta- 
te, it  is  provided — (quoted  twra.)  Finds  that  tbe  railway 
tnpany  did  not,  In  terms  of  tbe  said  statute,  give  notice  of 
elr  intention  to  summon  a  jnry,  and  did  not  state  what  sum 
ey  were  willing  to  pay  to  tbe  pursuer:  Finds  that  they 
ranted  a  petition  to  the  Sheriff  to  summon  a  jnry,  on  the 
of  July  1846;  but  that  the  said  petition  not  having  been 
eceded  by  the  notice  required  under  the  foresaid  87th  sec- 
Mi,  the  same  was  dismissed  as  incompetent,  and  not  confer- 
tble  to  tho  statute ;  and  this  judgment  was,  upon  an  advo- 
tion,  afflimed  by  the  Lord  Ordinary,  and  afterwards  by  tbe 
ml  Division  of  the  Court,  on  tbe  28d  of  May  1848— Sw  Dan- 


>n  having  been  presented  within  the  period  allowed  by  the 

ilnte,  tbe  defenders  are  liable  to  pay  to  the  pursuer  the 

lount  of  the  price  and  compensation  claimed  by  him  ;  and 

coriia  in  terms  of  the  libel,  for  the  foresaid  sum  of  £8000 

■ling :    Finds  the  defenders  liable  in  the  expenses  hitherto 

.'Hired,  and  remits  the  account,"  Ac 

On  a  reclaiming  note,  tbe  Court  adhered  on  18th  De- 

mber  1849. 

The  company  also  appealed  against  this  judgment, 

■oJing  that — 


ns  of  §  36  of  the  statute.  It  was  unnecessary,  towards  mak- 
:  a  valid  and  competent  petition  under  that  section,  that 
in  should  have  been  ten  days'  notice  of  the  Intention  to 
.■sent  it,  such  as  in  provided  for  in  §  87,  because  that  notice 
only  required  where  the  company  take  the  initiative,  and 
ike  application  for  a  jury  trial  a  propria  motu,  and  not  where 
i  proprietor,  under  §  88,  makes  an  express  requisition  for 
y  trial,  with  which  the  company  Is  bound  to  comply.    The 


petition,  therefore,  having  been  validly  presented  without  such 
previous  notice,  tbe  provisions  of  the  statute  were  fully  com- 
plied with ;  and  tbe  alleged  penal  consequence  of  non-com- 
pliance did  not  arise.  2.  Supposing  that  the  ten  days'  notice 
of  tho  intention  to  present  tbe  petition  had  been  requisite, 
there  was  still  no  ground  for  holding  the  petition  to  be  null, 
and,  on  that  ground,  enforcing  against  the  appellant!  the 
penal  provision  applicable  to  tbe  case  in  which  no  petition  is 
presented,  as  the  provision  concerning  the  notice  is  at  best 
directory  merely,  not  imperative  ; — far  less  imperative  in  such 
a  sense,  that  the  want  of  the  notice  would  not  only  nullify  the 
petition,  but  raise  against  the  appellants  the  penal  obligation 
of  paying  the  whole  sum  demanded.  It  was  still  competent 
to  attain  all  the  objects  for  which  the  notice  was  intended, 
without  dismissing  the  petition  by  orders  made  in  the  process 
which  the  petition  originated.  And  this  was  the  proper  course 
to  follow.  The  petition  still  remained,  and  ought  so  to  have 
been  held,  a  competently  presented  petition  ;  and,  being  so, 
the  penal  obligation  arising  on  default  of  Its  being  presented, 
did  not  take  effect.  3.  In  any  view,  and  even  supposing  that 
it  was  proper  to  dismiss  tbe  petition  for  want  of  previous  no- 
tice, the  penal  obligation  was  not  enforceable  ;  for  whilst  the 
notice  Is  required  by  £  87,  that  section  does  not  enact  any 

E malty  for  tbe  want  of  such  notice,  nor  declare  that,  In  de- 
alt, the  company  shall  be  bound  to  pay  the  full  sum  deman- 
ded. The  penalty  la  enacted  by  §  88,  and  takes  effect  only  in 
default  of  a  petition  being  presented.  If  a  petition  should  be 
actually  and  in  good  faith  presented,  this  is  sufficient  to  sa- 
tisfy tbe  statute,  and  to  avoid  tbe  penalty.  The  object  of  the 
statute— viz.  to  put  It  within  the  power  of  the  proprietor  to 
proceed  to  a  jury  within  a  limited  and  definite  period — was 
full;  secured  to  tbe  respondent  Tbe  statutory  object  being 
attained,  tbe  statutory  penalty  Is  not  demaodable. 
The  respondent  answered,  that — 

The  appellants  having  failed  to  avail  themselves  of  the 
privilege  conceded  to  them  by  8  Vict,  c  19,  of  having  the  price 
or  compensation  named  by  the  respondent,  for  his  land  com- 
pulsorily  taken  by  the  appellants,  submitted  to  a  Jury  in  the 
manner  and  within  the  time  prescribed  by  that  act,  must  be 
held  liable  for  the  amount  of  the  price  or  compensation  ai 
fixed  by  the  respondent. 

Sol.  Qen,  Kelly  and  Moncreijf  for  appellants — 
The  question  is,  if,  in  cases  where  the  company  have  not 
taken  the  initiative,  and  petitioned  fora  jnry  ex  propria  motu,mie. 
87  applies.  If  it  does,  it  is  obvious  that  the  company,  instead 
of  having  Si  days  to  deliberate  whether  they  should  pay  the 
snm  claimed,  or  resort  to  a  jury,  would  have,  in  fact,  only  11 
days,  for  by  sec.  86  they  must  present  their  petition  within  21 
days,  and  by  sec  87  they  must  give  notice  10  days  before  that. 
1'et  the  legislature  clearly  Intended  tbey  should  have  21  days 
forsnch  deliberation,  for  sec.  28,  which  Is  the  converse  of  sec.  86, 
and  deals  with  the  case  of  arbitration,  allows  that  period.  Be- 
sides, In  the  English  Consolidation  Act  (8  and  B  Vict  c.  16), 
one  clause  deals  with  the  cases  both  of  arbitration  and  a  jury, 
and  21  days  are  given  In  both  events ;  and  though,  in  the  act 
for  Scotland,  there  are  two  clauses  Instead  of  one,  there  is  no 
reason  to  suppose  the  effect  is  different  as  to  the  number  of 
days.  It  is  said  this  ten  days'  notice  is  necessary  to  enable  tbe 
owner  to  determine  whether  or  not  he  ought  to  enter  Into 
arbitration;  but  the  very  fact  of  his  having  proceeded  under  sec 
86  shews  he  had  abandoned  the  idea  of  arbitration.  Be  had 
made  up  his  mind  to  this  point — he  says,  "  Fay  me  the  snm  I 
ask,  or  summon  a  jury."  Hence  it  was  quite  superfluous  aud 
unnecessary  for  the  company  to  renewan  offer  before  petitioning 
for  the  jury.  No  such  corresponding  obligation  is  Imposed  on 
tiie  landowner,  and  why  should  it  be  on  the  company  ?  There 
ia  no  clause  calling  for  such  a  counter  proposal  Besides,  if  it 
were  necessary,  how  easy  would  It  be  for  the  company  to  com- 
ply with  that  formality,  by  tendering  a  nominal  sum  of  Is. 
There  is  no  mutuality  in  such  a  construction  of  the  statute. 
[Lord  Brougham. — You  talk  of  mutuality:  If  that  were  a  guide, 
and  if,  as  you  say,  a  nominal  tender  of  la  would  satisfy  the 
statute,  It  would  follow,  that  If  tbe  landowner  did  not  accept 
that  offer  within  a  certain  time,  then  the  company  might  hare 
his  land  for  nothing.  That  would  be  to  make  it  a  mutuality.] 
It  would  be  no  more  unjust,  however,  in  the  company  to  take 
the  land  for  la,  than  for  the  landowner  to  compel  them  to 
givo  him  £800,000,  merely  because  be  asked  it. 
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[lAtrd  Chancellor.— Would  it  not  be  an  evasion  of  the  act  ibr 
the  company  to  offer  Is.] 

No  ;  a  railway  company  never  does  make  a  tender  of  what  it 
really  Iwlieves  is  the  true  value.  We  say,  therefore,  that  tak- 
ing a  view  of  the  scheme  of  the  whole  statute,  sec.  87  looks  for- 
ward but  not  backward-  that  it  qualifier  the  succeeding  clauses, 
but  not  w?c  86.  2.  Is  sec.  87  imperative  or  directory  (  The 
omission  to  give  the  ten  days'  notice  waa  at  moat  a  mere 
Irregularity,  and  not  a  ground  of  nullity. 

[Lord  Chancellor. — In  what  order,  then,  ought  the  party  to  have 
proceeded,  according  to  your  construction  !] 
He  should  have  gone  to  the  Sheriff  and  asked  ten  days'  notice 
to  be  given  to  him,  and  that  the  trial  might  be  put  off  until 
it  should  be  so  given ;  and  if  he  was  entitled  to  the  counter 
proposal  or  offer  from  the  company,  that  that  also  should 
be  made. 

[Lord  Chancellor.— Where  is  the  authority  in  the  statute  for  all 
tbatr] 

We  may  as  well  ask,  when  Is  the  authority  for  any  proceed- 
ings before  the  Sheriff,  except  his  merely  issuing  a  warrant  for 
•  jury.  His  general  Jurisdiction  is  not  conferred  by  this  statute, 
simply  because  be  is  a  Judicial  officer  well  known  to  the  law 
of  Scotland;  and  his  power  is  assumed  to  be  this — to  do  justice 
generally  between  the  parties.  He  could  competently  have 
put  the  respondent  In  the  position  in  which  he  would  have 
stood  had  the  ten  days'  notice  been  given. 
[Lord  Chancellor.—  How  could  the  Sheriff  give  a  benefit  which 
Is  not  conferred  by  the  statute  ? 

[Lord  Campbell.— The  Sheriff  has  no  nobile  otfidvm  here  ;  he 
acta  under  the  statute,  and  be  baa  only  to  construe  the  statute, 
and  do  what  it  enjoins  ] 

The  Sheriff  has  a  general  jurisdiction  by  the  law  of  Scotland, 
and  the  statute  assumed  that  as  a  basis— hence  it  did  not 

eve  him  a  power  to  examine  witnesses,  kc,  simply  because 
;  had  the  power  already  without  the  statute. 
[Lord  Chancellor. — Then  you  mean,  in  short,  that  he  could  dis- 
pense with  the  latter  part  of  sec  87,  and  grant  an  equivalent 
for  it] 

We  think  be  could.  The  only  difference  between  the  English 
and  the  Scotch  Act  is,  that  the  Sheriff  in  Scotland  has  the 

Eower  to  do  justice  between  the  parties.  Besides,  sec-  36  fs  a 
ighly  penal  enactment — it  makes  a  silence  on  the  part  of  the 
company  for  a  certain  time,  to  amount  to  acquiescence ;  and 
if  the  company,  through  some  slight  mistake,  should  omit 
any  of  the  requirements,  they  might  have  to  pay  ten  times  the 
real  value  of  the  ground,  simply  because  the  owner  may  have 
asked  it.  Section  88  must  therefore  be  construed  strictly  in 
favour  of  the  company,  and  the  language  cannot  be  extended 
beyond  the  requirements  of  that  clause,  all  of  which  have  been 
complied  with.  Further,  the  act  contains  no  provision,  that 
if  ten  days'  notice  be  not  given,  the  petition  shall  be  null  and 
void.  There  is  no  irritative  clause,  and  therefore  no  nullity 
ensues— Ersk.  ill.  T I  Maxwell  o.  Stevenson,  6  W.  S  269; 
Thames  Co.  v.  Rose,  S  Railway  Ca.  177  ;  Corregal  v.  London 
and  Blackball  Co.  ibid.  411.  Stair  says  (1.  17.  14.),  every- 
thing done  contrary  to  the  order  or  prohibition  of  a  statute  is 
not  a  nullity;  see  also  Stair,  4  40.  IS.  A  good  test  of  nullity 
is  this ; — Suppose  the  respondeat  had  token  no  objection  atoll, 
would  the  petition  not  have  been  good  1  Besides,  though  the 
petition  may  not  have  been  a  good  foundation  of  the  inquiry, 
It  might  have  been  good  for  other  purposes.  Thus  a  summons, 
though  insufficient  to  found  a  decree,  may  yet  be  good  to  In- 
terrupt prescription. — Stair  2. 12.  26.  So  here  the  petition  waa 
at  least  good  to  avoid  the  penalty  by  default;  the  respondent 
may  have  been  entitled  to  stop  the  proceedings,  but  not  to  go 
for  the  whole  sum  on  the  ground  of  default. 

Second  Appeal. — The  respondent  here  was  as  much  out  of  the 
statute  as  we  were.  He  took  advantage  of  sec.  86  at  the  time 
the  award  stood  unreduced.  He  had  elected  his  course ;  and 
there  is  no  power  given  by  the  statute  to  a  party  who  has  elected 
to  go  into  arbitration,  to  go  simultaneously  to  a  jury.  Section 
28  seems  clear  as  to  this. 

[Lord  Brougham. — I  see  no  trace  of  this  argument  having  been 
token  in  the  Court  below.  You  con  only  raise  it  here  if  the 
record  will  admit  of  it-] 

We  think  we  are  warranted  In  now  raising  ft,  especially  nuder 
our  second  plea  in  the  defences,  which  was,  "  that  the  claim  is, 
on  its  merits,  groundless."   The  parties  had  both  engaged  to  go 


Kldon  : 


into  an  arbitration,  and  that  arbitration  was  going  on,  iri  i>, 
award  was  unreduced  when  the  respondent  served  Lii  Kite. 
Now,  In  these  circumstances,  we  were  not  bound  to  mtrcribi; 
notice.  The  notice  wss  Incompetent,  whiletlieslteniatinoin 
was  being  taken.  Suppose,  before  the  award  bad  tain  pie. 
be  had  treated  it  as  null,  taking  the  chance  of  its  diirru&j 
turning  out  objectionable,  would  we  have  been  bound  tg  inn 
the  notice  so  served  (  The  election  of  tlie  one  coinw. -tfcu :' 
arbitration — was  totally  Inconsistent  with  his  proosdnf  it  h 
same  time  to  take  the  benefit  of  the  other  course—  rajurjln; 
[Lord  Campbell. — Then  how  was  the  price  here  to  be  skmsbfI 
unless  by  the  amount  of  tbe  landowner's  demand— the  print: 
as  you  assume,  being  null,  and  the  ground  being  ukra  pox: 

It  is  difficult  to  say. 

Bethel  Q.O.,  and  A.  Broun,  for  respondent— 
[Lord  Chancellor. — You  need  not  address  yourselves  to  us  n 
pellants'  last  argument,  raised  here  for  the  first  tint,  ■>  •< 
think  the  record  does  not  admit  of  It  being  urged  m  i  poet  : 
tbe  case.] 

It  has  been  long  settled  in  our  law,  as  well  as  In  Scott*  ippiX 
that  where  a  statute  conferring  powers  on  a  company  to  iqt.i 
land  tn  indium,  lays  down  certain  directions  to  be  obantt 
these,  so  far  from  being  merely  directory,  are  in  tut  pni  -■ 
conditions.    They  must  be  strictly  performed— fe  br 

ion  in  Blakemore  e.  Glamorgan  Canal  Co.,  1  Mrbx  ik  '.. 
162;  Gol.ilo  «.  Oswald,  3  Dow,  634;  Sbond  t.  Heosmn; 
Dow,  519;  Webb's  Case,  1  Kicol  and  Hare,  599.  Thta: 
not  to  be  moved  by  tbe  mere  hardship  of  the  indiriiuul « 
else  It  would  have  a  dispensing  power.  But  then  is  no  m- 
of  such  a  doctrine  either  in  low  or  equity.  Tbe  Conn  h:  ■■ 
duty  to  perform  but  to  construe  the  act.  It  is  siid  bat  6. 
if  sec  37  apply  to  a  case  In  another  port  of  the  statute  to*!. 
sec36does  not  apply,  this  shews  that  sees.  36  and  57 itfeio:* 
tinct  classes  of  cases.  But  this  isan  unsound  DndeoTann 
tion.  Thewordsofsec37areuniversal,andraostcoiiiprdin>.p- 
and  this  universality  cannot  be  thus  cut  down  to  tbe  nieisa?  i 
one  or  two  cases  only.  When  we  take  sec  3S  sioDgriUfe 
37,  there  is  something  reasonable  In  the  arrangement  Tin  ' 
the  21  days  given  to  the  company,  the  first  11  ire  for  Ufa 
tion;  till  the  end  of  them,  the  company  are  indtAie.  Bstiba 
if  they  resolve  to  petition,  they  must  give  ten  dsji'  soin  > 
the  landowner — and  why  f— in  order  that  he  alsoinir  amis' 
to  deliberate  on  their  offer,  and  to  prepare  for  tbe  triiL  Tk* 
is  no  pretence  for  saying  the  Sheriff  had  any  eitiwrisT 
power  to  act.  He  merely  acted  ministerially,  and  couli  «V 
act  in  that  way.  A  court  of  equity  even  will  not  relic"  i* 
the  observance  of  a  statute,  unless  a  fraudulent  ms  bo  b* 
made  of  the  provisions  of  the  statute. 

Second  Appeal — The  company  having  taken  pojwniaiJj-* 
land,  cannot  now  turn  round  end  say  the  price  b  ■  P«?  j 
and  they  ought  to  be  relieved  from  paying  It  The  cooir*1  ■ 
sale  has  been  completed,  but  the  power  of  atcertsininfll"?™ 
by  a  jury  has  been  lost,  and  the  respondent  is  thai  tolite3 
the  sum  he  demanded. 

Moncreiff  replied  for  appellants. 

Lord  Chancellor. — My  Lords,  in  this  case  there  sit  to  » 
peals  ;  and  for  myself  I  must  sny,  agreeing  with  mjoobtctj- 
Iearned  friends,  that  during  the  whole  of  the  anjument  I  »■  i 
not  been  able  to  entertain  any  doubt  as  to  tbe  true  coma 
of  this  act  of  parliament— and  this  certainly  Is  owrf** 
esses  which  your  Lordships  hare  heard  during  tbe  p***1 
sion,  in  which  an  attempt  has  been  made  to  petrttfli 
term  a  violent  construction  on  the  plain  words  «f  •>■ 
parliament.     I  am  very  far  from  saying  that  yoeontf"" 
put  a  construction  an  general  words  so  as  to  limit  tW 
ration,  If  you  find  material*  to  do  so  upon  tbe  ftttd  & 
of  parliament  Itself;  but  If  words  are  perfectly  plus. «« 
to  all  cases  generally,  it  fa,  in  fact,  legislation  laest***,1 
operation,  simply  because  they  bear  herd  on  an  iadrnssi 
particular  case. 

How,  my  Lords,  this  act  of  parliament  anpeafl  ts*** 
very  sensibly  framed.    It  provides  for  cotnpsaJas  **** 
power  to  take  lands  in  immttan;  if  they  eat,  they  stt  r 
with  the  parties,  and  if  they  cannot  agree,  they  «•»*» 
tration;  and  sec  35  provides  for  the  com  "*  ""*■ 
within  three  months,— if  it  doe*  fall,  "" 
satlon  1*  required  to  do  something  01 


852.] 


IN  THE  COURT  OF  SESSION,  Ae. 


In  this  ease,  under  tec.  17  of  the  net,  the  company  gave  notice 
f  I  heir  intention  to  buy,  and  that  notice,  followed  up  by  what 
L»<k  pi**,  made  as  perfect  a  contract  ai  could  exist. 

It  in  said  that  tec.  3G  is  highly  penal.  It  may  be  very  diaad- 
sntiinenus.  and  may  operate  very  harthly  on  the  company  in 
hit  cate.  If  they  hare  made  n  alip  ;  bnt  there  la  nothing  penal 
ri  it — it  19  the  simplest  of  all  timple  things.  If  there  be  no 
Kreement,  no  arbitrament,  binding  on  the  parties,  the  party 
biming  cum  pen  tat  ion  shall  have  liberty  to  require  *  jury, 
Rating  the  price  he  it  willing  to  take ;  and  he  don  that  at  the 
iiTil  of  having  to  pay  the  cutis  under  a  subsequent  section. 
Supposing  sec  37  it  to  be  embodied  in  tec  36,  where  would  lie 
he  hardship  or  difficulty  of  construction?  If  a  party  entitled  to 
Din  pen  sat  ion  )(ivei  n  notice  such  ri  ii  required  by  sec.  36,  the 
nnipnny  will  haw  to  do  this.  In  the  first  place,  they  will  have 
ii  give  8  notice  to  the  party  that  they  intend  to  present  a  peti- 
lua  to  the  Sheriff  for  a  jury,  as  they  do  not  agree  to  the  sum 
imposed.  It  hat  been  very  often  dropped  at  the  bar  at  if  sec.  37 
imply  required  a  notice;  but  it  requires,  with  a  notice,  an  act 
■f  the  deepest  importance  to  be  done,  viz.  that  the  company,  as 
.u  re  I  lasers,  shall  stale  the  price  that  Ihey  are  willing  to  g  tra- 
il that  case,  the  parties  are  pat  on  a  slate  of  equality; — one 
Arty  is  bound  to  state  t  Lie  lum  he  asks,  and  the  other  the  sum 
C  is  willing  to  give 

We  are  told  at  the  bar,  and  I  know  it  to  be  correct,  that  this 
irorition  is  evaded,  and  that  companies,  being  alarmed  lett  the 
uin  they  offer  should  be  considered  the  smallest,  put  a  nominal 
am.  That  ia  an  evasion  of  the  act  of  parliament.  I  do  not  lay 
t  it  one  that  can  be  puni-hed,  but  it  is  an  evasion  of  the  clear 
ntenliou  of  the  act  of  parliament,  which  meant  tliHt  the  parties 
liuuld  state  distinctly  the  mm  the  one  ia  willing  to  give,  and 
he  other  to  take.  Again,  the  company  ii  to  he  at  the  peril  of 
Outs,  and  they  are  punished  in  that  respect.  Supposing  sec.  37 
o  be  embodied  in  aec  3P,  and  the  company  have  first  to  give  a 
(olice  to  the  person  entitled  to  com pentatlon— that  is,  to  the 
wnerof  the  land — of  their  intention  to  present  a  petition  to  the 
herifFfbr  a  jury,  that- requires  tea  days'  notice,  and,  as  I  hare 
tready  tinted,  they  roust  add  to  that  the  price  they  are  willing 
i  give.  Then,  within  It  days,  they  must  present  a  petition  to 
lin  Sheriff;  and  wliat  la  the  consequence  if  Ihi-y  do  not?  That 
-  Inch  is  called  a  penal  consequence,  ensues.  Now,  what  is  the 
"frequence?  The  man  to  whom  the  property  belongs,  has 
lated  the  turn  he  is  willing  to  take  for  it ;  the  man  to  whom 
'ie  property  it  tn  belong,  Is  called  upon  to  state  the  turn  he  is 
'illing  to  give  ;  and  if  he  who  is  to  buy  does  not  desire  a  jury 
)  be  summoned  within  31  days,  then  he  it  to  be  considered  at 
ted  to  the  price  named.  It  may  be  a  low  price,  or  it  may  be  a 
igh  price  ;  but  the  act  of  parliament  endeavoured,  in  requiring 
price  to  be  staled,  to  prevent  litigation,  and  to  induce  the  one 
arty  to  ttate  a  sum  which  the  other  party  might  be  inclined  to 
ice.  and  to  tn  prevent  the  necessity  of  going  to  a  jury.  The  case 
a'  lieen  argued  simply  on  sec  36;  and  it  ia  laid,  if  you  import 
.'('.  37,  then,  in  the  first  place,  where  are  the  31  day.  r  1  think 
lat  argument  was  very  satisfactorily  answered  by  Lord  Fuller- 
in  in  the  Cottrt  below,— it  it  not  any  given  number  of  days, 
ut  it  is  any  day  within  the  21  daya.  It  may  be  the  last  day. 
eclion  37  requires  that  you  should  givo  ten  days'  notice  before 
(iu  present  your  petition  to  the  Sheriff.  Then  you  have  the  21 
ays.  Suppose,  under  aec.  37,  you  give  the  notice  ofyourinten- 
nn,  and  you  do  not  choose  to  follow  that  up  under  sec.  36, 1  am 
Ot  aware  that  there  is  any  power  to  compel  you  to  do  so ;  and 
not,  you  would  have  the  31  days;  you  are  called  upon  to  do 
ii  act  sooner — that  Is,  to  tell  the  parly  ten  days  before  you 
in  do  the  act,  that  you  mean  to  do  that  nut — that  is,  present  a 
etition.  Under  the  clause,  you  have  the  ii  daya  in  which  to 
resent  a  petition  ;  and  if  you  do  not  like  to  do  to,  you  need 
it  do  to, — and  you  may  then  take  what  are  called  these  penal 
mwquences,— you  may  take  the  estate  at  the  turn  at  which  it 
offered  to  you. 

Now,  considering  that  the  company  are  bound  from  the  time 
icy  give  the  notice,  and  that  the  party  seeking  to  obtain  the 
rice  for  hie  land  ia  bound,  from  the  time  he  asks  for  a  jury, 
>  state  the  sum  he  is  willing  to  take  if  the  company  do  not 
loose  to  avail  themselves  of  the  opportunity  afforded  to  them 
!  cuing  tn  a  jury  under  sec.  36,  there  is  a  perfect  tun  tract.  One 
in y  savs,  *•  I  give  you  iiulku  that  I  am  going  to  buy  your 
ud,  anil  I  am  ready  to  give  ymi  £10.000  for  it."  The  other 
irty  either  acquiesces,  and  takes  the  £10,000,  or  elects  to  have 
ie  matter  tried  by  a  jury.  I  see,  therefore,  no  hardship  iu  the 
ue ;  the  hardship,  if  there  be  any,  is,  that  there  might  be 
BCOTTISH  JURIST. 


something  ambiguous  on  the  face  of  the  act  of  parliament, — 
that  ts  the  only  hardship  I  can  see ;  for  If  the  act  of  parliament 
has  once  received  a  proper  construction,  there  is  no  difficulty, 
anil  no  hardship. 

Now  sec.  37,  which  immediately  follows  aec.  36.  is  in  the  mo«l 
express  terms  applicable  to  any  case,  and  to  all  cases,  in  ex- 
press  words,  following  upon  tec.  36,  which,  at  the  latter  por- 
tion of  ft,  refers  expressly  to  the  summoning  of  a  jury  tn 
try  the  amount  of  com  pen  sat  ion.  Yet  the  argument  is  rather 
lingular  on  this  point.  It  ia  laid,  iec.  37  will  apply  to  the 
case  where  there  is  an  initiative  on  the  part  oi  the  com- 
pany, but  it  does  not  apply  to  a  case  where  the  Initiative  is 
on  the  part  of  the  person  claiming  compensation.  Why  T  Are 
you  to  introduce  the  words — "  In  the  case  which  is  not  before 
provided  for?"  There  is  no  cu-e  provided  for  in  this  act  of 
parliament,  previously  to  this  section,  speaking  of  the  com- 
pany's seeking  tn  have  compensation  settled  by  a  jury.  There- 
fore, if  it  does  refer  to  anything  preceding,  It  must  be  to  sec, 
36,  and  it  is  admitted  that  it  does  spplv  to  the  section  which 
follows.  The  company  have,  Under  sec  33,  themselves  to  begin, 
and  tliey  are  to  present  a  petition  to  the  Sheriff,  and  give  pre- 
vious notice  of  their  intention  to  do  so,  in  onler  to  have  the 
compensation  assessed ;  and  it  is  then  admitted  thai  sec  37  applies 
to  that.  There  ia  much  more  reason  for  contending  that  it  ap- 
plies to  tec.  36,  because,  in  the  case  to  which  it  is  admitted  ft  dues 
apply,  the  other  party  baa  not  been  called  upon  to  state  the  turn 
which  be  is  willing  to  take;  he  baa  not  bound  himself  at  all; 
but  this  act  of  parliament  requires,  in  a  given  case,  that  the 
man  to  whom  the  laud  belongs  shall  bind  himself  hy  making  on 
offer.  Can  there  be  any  case,  therefore,  under  this  act  of  par. 
liament,  which  so  strongly— so  naturally— according  to  its  clear 
import  and  meaning,  requires  that  the  company  should,  In  order 
to  meet  fairly  the  other  side,  give  notice.  In  terms  of  the  act  of 
parliament,  uf  the  sum  which  they  are  willing  to  give?  They 
are  to  give  that  notice  in  all  other  cases;  and  when  this  cisa 
requirea  the  application  uf  the  law  more  strongly  that,  any  other 
case  that  can  exist,  why  ia  it  by  construction  only,  and  iu  the 
face  of  the  strongest  and  most  clear  words,  comprising  this  a* 
well  at  every  other  case,  to  be  excluded?  If  any  case  it  to  be  ex- 
cluded, this  is  the  precise  case  which  ought  to  fall  within  the 
rule;  nod  I  need  nut  rely  on  the  juxtaposition,  but  no  one  can 
look  at  the  collocation  of  the  sections  without  seeing  that  the 
arbitration  clauses  are  to  form  one  system,  the  jury  clauses  urs 
to  farm  nne  system,  and  then  the  clauses  carry  out  thai  system. 
I  therefore  submit  to  your  Lordships,  without  the  slightest 
hesitation,  that  this  clause  clearly  applies  to  the  case  at  the  bar, 
and,  applying  It,  it  exteuda  tn  sec.  36. 

Now,  see.  33  requires,  that  in  every  case  In  which  any  such 
question  of  disputed  compensation  thai!  require  to  be  deter- 
mined by  a  jury,  the  company  ahull  present  a  petition  to  the 
Sheriff,  signed  by  a  certain  officer.  Can  it  apply  to  anything 
more  strongly  than  to  those  cases  provided  for  in  sections  3 8 
and  37  ?  It  may  apply  to  other  cases,  but  It  clearly  applies  to 
those;  and  it  is  admitted  at  the  bar,  that  if  It  does  apply  to 
sec.  37,  it  clearly  and  equally  applies  to  the  other. 

Without,  therefore,  going  further  into  the  construction  of  this 
act  of  parliament,  which  I  take  leave  to  say,  In  my  mind,  admits 
of  no  doubt,  the  clear  construction,  I  submit  to  your  Lordships, 
is,  that  sec.  37  is  to  govern  and  rule  *c  36,  and  sec  38  equally 
applies,  and  that,  consequently,  the  company  were  bound,  not 
Only  to  give  a  ten  days'  notice  to  the  person  claiming  compen- 
sation, of  tlie  intention  to  present  a  petition,  and  to  slate  the 
sum  which  they  were  willing  to  give,  but  they  weru  bound  also 
to  present  that  petition  within  twenty-one  days  after  receipt  of  a 
notltte  from  the  person  so  claiming.  If  that  be  the  true  con- 
struction, there  it  an  end  of  all  the  difficulty  which  Is  suggested 
at  your  Lordships'  bar;  because  the  argument  there  presents 
the  difficulty  simply  by  confining  the  operation  of  sec.  36  within 
the  limits  of  that  section,  whereas  the  moment  you  hoid  that 
sec  37  is  by  true  construction  embodied  into,  and  forms  part  of, 
aec  36.  there  is  au  end  of  all  difficulty.  My  Lords,  tlutt  dispose* 
ol  the  jirit  a/ipea/. 

Now,  my  Lords,  the  ncond  appeal  it  in  regard  to  the  price. 
As  soon  as  the  difficulty  which  had  been  suggested,  nod  which 
had  no  foundation  iu  law,  with  regard  to  the  award,  is  removed, 
the  cases  Stand  on  the  same  fooling  ;  for  as,  by  the  true  con- 
struction, there  was  a  contract  between  the  company  and  Mr. 
Leren,  the  [lersou  entitled  to  the  estate,  for  £3000— and  as,  hy 
tec.  36,  where  the  party  hai  before  elected  to  lake  the  estate  ac 
the  sum  aaked,  a  right  of  action  Is  given  to  the  party  entitled  to 
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(he  Bum,  to  recover  It  from  the  company--!  tut  action  appears  to 
me  not  to  hare  admitted  of  any  defence  ;  and  I  suppose,  from 
what  I  see  In  the  papers,  that  hardly  any  defence  was  attempted 
to  he  set  op ;  and  if  any  defence  was  set  up,  it  did  not  succeed. 
The  right  of  action  ha*  accrued  ;  the  company  are  in  possession 
of  the  land  which  they  took  under  their  clauses  giving  them 
the  riant  to  do  so;  they  deposited  the  money  ;  they  are  not  to 
be  prejudiced,  undoubtedly,  hy  that ;  but  the  effect  of  the  affirm- 
ance which  I  propose,  with  your  Lordships'  concurrence,  to  give 
to  the  deciiion  of  the  Court  below,  will  be,  that  the  land  will 
belong  to  the  company,  end  j£3OO0  will  be  paid  by  the  pur- 

Jjord  Brougham—  My  Lord?,  thin  case  depend!  entirely  on  the 
construction  of  the  36th  and  37th  sections  of  the  act-  The 
authorities  which  have  been  referred  to  in  this  cn*c  throw  no 
Important  light  on  the  question  in  dispute;  either  they  are  gene- 
ral,— that  is,  directory,  abuut  which  there  can  he  nodispute  what- 
ever, and  therefore  in  that  view  they  are  immaterial, — or  they 
are  too  particular,  if  you  come  to  I  he  special  cases  to  which  the 
dicta  of  judgments  and  decisions  apply  ;  for  unless  it  is  perfectly 
clear  wIjbI  fa  the  result  of  a  statute  being  found  to  be  of  any 
value,  or  directory, — that  being  admitted  on  all  hands,  the  only 
question  is.  whether  the  section  in  discussion  and  the  case  at 
the  bar  fall  within  the  o:ie  description  or  the  other;  and  no- 
thing is  lets  fruitful  than  examining  aca;e  which  does  not  come 
on  all  fours  with  the  ease  at  the  bar,  because  statutory  provi- 
sions do  nut  coincide  in  all  particulars;  for  it  depends  entirely 
on  the  close  resemhlance  between  the  two  cases,  whether  the 
Statute  or  the  statutory  provision  in  question,  f.dling  within  the 
one  description  or  the  other,  is  directory  or  not.  Therefore  I 
lay  nut  of  view  altogether  those  decisions  referred  to  by  way  of 
authority. 

The  question  then  is,  whether  sec.  37  cornea  within  and  go- 
verns the  proceeding's  referred  to  in  sec,  36,  and  1  have  really  no 
doubt  whatever  that  it  does.  Ffrtl,  (though  I  do  not  rely  en. 
tircly  on  that),  the  juxtaposition  of  the  sections — the  one  com. 
Inn  immediately  after  the  other— is  not  to  be  laid  out  of  sight ; 
but  the  substance  of  the  second  shews  clearly  that  it  does  form 
part  of,  and  is  referred  to  in,  sec.  3G,  and  more  particularly  as 
the  wav  in  which  inference  is  made  to  that  section.  I  think 
■hews  it  still  mr.ro  clearly.  '  Shall  present,'  says  sec.  37,  '  their 
petition  for  summoning  a  jnry  :'  Does  not  that  clearly  refer  yon 
hack  to  what  ia  laid  down  in  sec.  36  1  They  shall  present  their 
petition  to  the  Sheriff  to  summon  ajurv  ;  then  reference  is 
made  in  sec.  37  to  the  petition,— not  to  the  Sheriff,  because  that 
bad  been  given  before  ;  it  had  been  indicated  in  the  immedi. 
otely  preceding  seclion  to  whom  the  petition  should  be  ;  It  is 
said, — not  'their  petition  to  the  Sheriff  to  summon  a jmy,' 
but  ft  is  taken  shortly, — '  shall  present  their  petition  for  sum- 
moning n  jury.' 

How.  then,  my  Lords,  It  is  said  that  see.  36  is  in  (he  nature  of 
a  penal  enactment.  Ii  does  not  strike  me  in  that  light  at  All ; 
It  is  a  statement  of  that  which  should  he  done  in  certain  cir. 
cumstancoe.  There  are  different  ways  in  which  the  price  may 
be  ascertained  ;  if  the  parties  do  not  agree,  ft  is  to  be  ascer- 
tained hy  arbitration ;  or  if  that  fails,  or  is  not  adopted,  by 
the  verdict  of  a  jury ;  but  prior  to  that,  and  where  neither  of 
those  clauses  arc  necessary  to  he  resorted  tii,  it  may  he  ascer- 
tained hy  the  agreement  of  the  parties.  Now,  my  Lords,  I 
take  the  words  which  follow  the  words  '  and  In  default,'  to  be 
only  one  mode  in  which  the  provlslonsof  the  statute  point  ont 
tint  agreement,  or  what  should  be  taken  to  be  acquiesced  in  ; 
In  these  particulars,  and  in  these  circumstances,  the  silence  of 
one  of  the  parties  shrill  be  taken  to  he  consent,  and  he  shall  he 
deemed  and  taken  to  have  acquiesced. 

eturc,  clearly  embrace  sec.  SB  T 
than  the  words  are, — on  sum- 
case  of  disputed  compensation, 
■n  duya'  notice  ;  and  it  is  pcr- 
arncd  friend  has  already  stated 
tice.  but  there  is  to  he  a  stste- 
ey  are  willing  to  abide.  Now, 
irty, — the  ten  days'  notice  is  a 
him  to  make  up  his  mind  wbe- 
he  verdict  ofajur}-,  or  whether 
.ado.  He  gets  this  notice ;  the 
Is  offer,  and  is  willing  to  make 
it  that  offer  or  Dot  f  If  not, 
thro  it  Is  to  go  before  a  jnry  ;  lint  the  ten  days'  notice  Is  very 
awUrtal  to  him,  u  time  within  which   he   may  resolve  on 


either  accepting  that  offer,  or  at  all  events  coming  dost  k- 
the  terms  which  he  formerly  wished  to  impose  on  lit  p- 
pany.  The  whole  structure  of  this  section,  connected  with*. 
86,  appears  to  me  to'leave  nodonht  that  the  bforMosBpi 
and  that  the  course  pointed  ont  is  imperative,  and  tb,iL 
company  is  bonnd  to  take  that  course,  and  if  that  ccciti 
not  taken,  the  alternative  follows. 

I  am  therefore  of  opinion,  that  the  Court  have  pot  ft:  si* 
construction  on  the  section  In  both  insfances,  bothimteh 
and  second  appeals,  and  that  both  fall  within  the  m..  -,. 
sciiption  as  regards  their  connection  with  thi«  romtriM.  - 
the  first  appealing  against  the  interlocutor  (,f  the  Stei  1 ;:_; 
the  second  respecting  the  price. 

I*rd  CampbfU.—My  Lords.  I  entirely  Rjrr«  will!  lif  >..■ 
taken  of  this  case  hy  my  noble  and  leArued  friends,  sad  i  ■:-. 
occupy  but  a  very  few  minutes  of  your  Lordships'  time  ran 
Ing  only  one  or  two  observations. 

With  regard,  my  Lords,  to  the  first  a/itmsl,  I  am  not ^ 
to  see  any  ground  for  it;  and,  with  the  greater:  n*auli' 
the  learned  Judges  who  in  the  Court  below  took  a dittt-s 
view,  I  cannot  understand  the  view  tbry  took.  The  ov'-: 
was,  whether  the  Sheriff  ought  to  have  summoned  ejurr.i'  - 
having  lieen  no  notice  given.  He  wonld  have  brtii  ,-oJ< 
a  gross  breach  of  his  duty  if  be  bad  done  so,  for  it  is  up 
enacted,  that  before  the  promoters  of  the  Bjndertaiitf 
p rosea t  a  petition  for  summoning  a  jury,  they  shjll  sperd'H1 
price.  Such  notice  had  not  been  given, — therefore  tbt  ■■■■ 
pany  had  no  right  to  present  this  petition  ;  and  thfi  1..'.. 
no  right  to  present  the  petition,  the  Sheriff  was  rn-irn-1 1  r 
fuse  it.  That  is  the  subject  of  the  interlocutor  *\uA  '  :_< 
the  subject  of  the  first  appeal, — and  I  repeat,  that  1  aa  •- 
able  to  see  any  doubt  that  can  be  thrown  upon  it. 

My  Lords,  with  respect  to  the  second  appeal,  I  think  it .'. 
mils  of  more  doubt,  although,  on  consideration,  1  rr.lr  ' 
agree  with  the  view  taken  by  my  nolile  and  learned  (lirti 
It  is  quite  clear  we  cannot  leave  out  of  our  consjderltiuD  at 
there  had  been  an  abortive  arbitration.  Although  tost  p*. 
was  not  presented  in  the  Court  below,  If  it  had  been  }rK.< : 
by  the  record  we  should  have  been  bound  to  bear  '■:.  -  » 
have  come  very  ungraciously, — every  presumption  weald  a  > 
been  against  it ;  but,  if  fairly  taken  on  the  record,  vc  A- 
not  have  excluded  the  counsel  at  the  bar  from  Kniftfc: 
it.  We  could  not  hear  it,  and,  sitting  as  a  Conrt  of  A,--* 
determine  on  It,  without  the  Conrt  below  detenoinin;  ■ 
it ;  we  should  then  have  been  bonnd  to  hear  it  Bulailt:""- 
consideration  It  lias  had,  it  appears  that  there  are  no  -.':.• 
tlous  to  raise  the  imint.  If  yon  look  at  what  is  alfepri  i ' ' 
onesideandtheothcr.it  la  quite  clear  that  the  partirf  tr- 
abandoned  the  arbitration,  and  placed  themselm  c  ■->■•■ 
situation  as  they  would  have  been  in  if  no  arbitration  "  .~  ' 
had  ever  taken  place.  What  sm  the  atateofitie  r-vt^v 
the  12th  of  June,  when  the  demand  was  made  I.;  '!■  --' 
owner  F  The  title  to  the  land  had  been  required  br  tbroi 
pany,  because,  after  the  notice  had  been  given  by  the  tot;-"' 
to  the  landowner,  and  the  landowner,  by  assigning  i  ['-' ' 
the  hind,  had  taken  a  step,  the  company  had  got  a  till*  is  '■' 
they  were  the  proprietors  of  the  property — but  tlio  ■■■'■'  " 
main-'d  to  be  ascertained,  and  this  act  of  parliament  bam 
very  clear  manner  determined  how  that  price  is  to  U  «"■ 
tallied  under  such  circumstances;  if  it  is  noi  hj  »';  '■'■'■■'•■■ 
then  a  demand  is  to  be  made  by  the  owner  of  the  It*  •  ■ 
then  the  company,  if  they  do  not  acquiesce  in  that  &  & 
must,  at  the  time  there  specified,  present  a  petition,  sad  f* 
must  give  the  notice  that  they  mean  to  do  ao,  and  ibii  "^ 
must  contain  a  counter  proposal  or  the  sum  that  Uk  -  '"■' 
are  willing  to  give;  and  tlien,  my  Lords,  follows  lA"^ 
clear  and  plain  clause,  on  which  there  can  be  nodi'^'j 
doubt,  "  the  company  shall  present  their  petition  to  lis  MS 
to  summon  ajurv  for  settling  the  sums  In  the  nuBBtrj-  ' 
inafter  pointed  out,  and,  in  dtfault  thereof,  shall  t«  b*  ** 
pay  to  the  parties  so  entitled  as  aforesaid,  the  amount  o!i» 
pensation  so  claimed,  and  the  same  shall  be  rccovn-d  -■* 
action."  The  legislature  has.  by  the  power  bekmiiiV - 
enacted,  that  if  the  compsnv  do  not  follow  the  cosne  " 
there  pointed  out,  they  shall  be  conclusively  hiBDd  to  PJ? 
sum  which  has  been  demanded.  They  have  the  W"*^ 
ofhavinga  jury  summoned,  and  a  fair  compeoiatow  •** 
by  the  Jury;  If  they  do  not  do  that,  tbe  legislstare  »V  » 
price  to  be  paid  shall  be  ths  amount  thai  the  taado-™'" 
demanded. 


IN  THE  COURT  OP  SESSION,  Ao. 


In  thb  cue,  my  Lords,  the  facta  are  clear ;  tbe  demand  was 
lawfully  made  on  the  12th  of  June ;  the  course  has  not  been 
idupted  by  the  company,  of  presenting  a  petition  in  the  man- 
ner therein  required, — that  if.  giving  the  notice  and  making  a 
(winter  offer ;  and  the;  are  therefore  bound  to  pay  this  sum  ; 
ind  notwtthxtanding  I  very  anxiously  pressed  both  the  Solici- 
tor General  and  Mr.  Moncrt'iff  as  to  hot?  the  price  was  to  be 
uwrtained.  they  were  quite  unable  to  shew  how  it  was  to  bo 
ascertained  if  not  in  this  mode.  The  arbitration  might  have 
(rout  off. — there  would  be  no  longer  any  arbitration ;  and  un- 
its the  Sheriff  ba>l  the  power,  which  at  one  time  wan  conten- 
ds for,  of  repealing  the  act  of  parliament,  and  allowing  a 
ftnh  notice  to  be  given,  there  is  no  mode  in  which  a  jury  could 
tie  summoned  which  could  ascertain  the  price. 

That  being  bo,  as  the  price  has  been  demanded  by  tbe  land. 
owner,  lite  company  not  doing  what  they  are  required  to  do, 
I  think  they  are  bound  to  pay  that  price.  I  am  thercfom  of 
opinion  on  the  second  appeal,  as  well  as  on  the  first,  that  the 
Interlocutors  appealed  from  must  bo  affirmed. 

InUrloculora  affirmed  with  costs. 

Flrrt  Division— Lord  Robertaon,  Ordinary.— T.  W.  Webster, 
Avprilmts'  Solicitor.— Richardson,  Loch  and  Moclaurin,  Sespoii- 
sWt  Motora— (O.D.F.) 

19*7.  April  1852. 
House  or  Lords.0 
No.  208. — Sin  Windham  Carmichael  Anstrdther, 
Appellant,  v.  Ttts  East  of  Fikb  Railway  Company, 

Rtijxmdent*. 
Hsfiway — Presumed  Contract — Compelling  to  make  Railway — 
interdict — Title  and  Interest — A  railKoy  company,  tchite  scli- 
eiting  their  bill  br/ort  parliament,  agre'd  with  A ,  a  landowner  on 
liar  proposed  liar,  in  return  for  hie  support,  to  refer  all  Hit  elaimi 
against  them  to  a  certain  arbiter.  The  bill  passed,  having  had 
A't  support  -  bat  after  enteral  years,  no  step  having  been  taken 
to  mail  the  railxay,  the  shareholders  rttoltxd  that  the  dirtttori 
ihrmld  proceed  to  dilutee  the  company,  and  to  have  the  deposits, 
returned,  when  A  applied  for  an  interdict  to  prevent  the  directors 
from  doing  to,  and  from  violating  their  agreement  Kith  Mm,  or 
dang  anything  prejudicial  to  hit  interest! — Held  by  the  House 
of  Lords,  (affirming  the  judgment  of  the  Court  of  Session), 
that  there  teas  Ha  sufficient  ground  for  granting  interdict,  at  the 
circumstance*  did  not  amount  to  a  special  contract.  Opinion,  A 
stere  landowner,  as  such,  has  no  right  to  compel  a  railway  company , 
•tho  Itatt  taken  no  liep  towards  executing  the  Korla,  to  go  on  and 
naUtt  the  railway. 
Irocess-  Appeal— Interdict— Tf  an  interdict  refused  by  the  Court 
of  Session  be  too  large,  the  Huuet  of  Lord*  Kill  not  cut  down  such 
interdict  for  the  mere  purpose  of  maintaining  an  appeal. 
See  Htpra,  vol.  xxii.  p.  3. 

Id  1615,  a  company  was  formed  for  the  purpose  of 
constructing  a  line  of  railway  in  Fifeshire,  to  be  called 
the  East  of  Fife  Railway,  and,  in  its  proposed  course,  it 
was  contemplated  to  intersect  a  portion  of  the  estate  held 
bj  the  appellant  as  lieir  of  entail.  After  some  com- 
munications with  the  promoters  of  the  undertaking  as  to 
compensation,  &c,  the  appellant  gave  his  consent  to  the 
project.  The  following  letter  was  sent  to  him  by  the 
roterira-fecTetary  Mr.  Hill: — 

"Sir— In  reference  to  the  conversation  which  the  deputa- 
tion of  the  Bast  of  Fife  Railway  Company,  now  in  London, 
have  bad  with  you  on  the  subject  of  your  claims  against  Iliac 
company,  both  as  heir  in  possession  of  the  estate  of  Anstmther, 
by  the  formation  of  that  railway,  and  for  your  support  of  and 
exertions  in  regard  to  the  measure,  I  have  to  offer  to  yon,  on 
bafcalf  of  tbe  company,  that  all  such  claims  shall  be  referred 
to  Thomas  Bconiu  Scott,  of  Castlcmains,  near  Douglas,  as  sole 
arbftsr,  and  that  In  terms  of  the  Lands  Clauses  Consolidation 
"  '"  1)  Act.  The  deputation  suggest  Mr.  Scott,  as  they 
'  he  was  proposed  by  tbe  Caledonian  Company  as 
r.  In  reference  to  your  Lanarkshire  property,  and  is 
If  aa-arbi  ter  In  reference  to  their  claims.— I  am,"  4c. 

*  Am — Lord  Chancellor  St.  Leonards. 


The  appellant  accepted  of  the  terms  offered,  and  an 
act  of  parliament  was  passed,  in  July  1846,  incorporating 
the  railway  company. 

The  preamble  of  the  act  is  in  these  terms. — 

"  Whereas  the  making  of  a  railway  from  the  Edinburgh 
and  Northern  Railway,  at  or  near  the  village  of  Markinch,  to 
the  burgh  and  harbuur  of  Anstmther- Easter,  with  a  branch 
tn  the  Kirkland  Work*,  all  in  the  county  of  Fife,  would  be  a 
great  public  advantage,  by  opening  an  additional,  certain, 
and  expeditious  means  of  communication  between  these  and 
intermediate  places,  and  also  by  facilitating  communication 
between  more  distant  towns  and  places :  And  whereas  the 
persons  hereinafter  named,  are  willing,  at  their  own  expense, 
to  carry  such  undertaking  into  execution,  but  the  same  can- 
not be  effected  without  the  authority  of  parliament." 
By  section  3d  it  is  enacted — 

"  That  the  persons  therein  named,  and  all  other  persons  and 
corporations  who  had  already  subscribed,  or  should  thereafter 
subscribe  to  the  undertaking,  and  their  executors,  admini- 
strators, successors,  and  assigns  respectively,  shall  be  united 
into  a  company  for  the  purpose  of  making  and  maintaining 
the  foresaid  railway  and  branch,  as  after  described,  with  all 
proper  works,  approaches  and  conveniences  belonging  thereto, 
according  to  the  provisions  of  the  said  recited  acts,  and  of  this 
act,  and  for  other  the  purposes  hereiu  and  in  the  said  recited 
acts  contained  ;  and, for  the  purposes  aforesaid,  such  company 
shall  bo  incorporated  by  the  name  of 'The  East  of  Fife  Rail, 
way  Company,'  and  by  that  name  shall  be  a  body  corporate, 
with  perpetual  succession,  and  a  common  seat,  and  shall  have 
power  to  purchase  and  bold  lands  for  the  purposes  of  the  un- 
dertaking." 

By  §§  4  and  5,  the  capital  of  the  company  is  fixed  at 
£253,500,  divided  into  10,140  shares  of  ,£25  each.  1'y 
§  20,  power  is  given  to  make  the  railway  according  to 
the  deposited  plans,  and  the  company  is  empowered  "  to 
enter  upon,  take  and  use  such  of  the  said  lands  as 
shall  be  necessary  for  such  purpose."  Section  21  de- 
fines the  line  of  the  railway.  Section  22  has  reference 
to  tbe  line  as  it  was  to  pass  through  the  complainer'a 
property,  in  the  parishes  of  Elie  and  Kilconquhar;  and 
it  enacts — 

"  That  the  sonthmost  line  shall  be  the  line  adopted  by  the 
company  in  making  the  railway,  and  nothing  herein  con- 
tained shall  enablo  the  company  to  take  any  of  tbe  lands  on 
the  northmost"  (mnrked  'alternative'  line),  "except  such  as 
may  be  necessary  for  the  formation  of  the  southmost  line." 

By  §  30,  the  period  within  which  lands  are  to  be  pur- 
chased is  limited  to  three  years  from  the  passing  of  the 
act;  and, by  §  31,  the  period  for  completion  of  the  works 
is  limited  to  seven  years  from  the  passing  of  the  act. 

The  appellant  having  heard  that  there  was  no  inten- 
tion to  proceed  with  tho  railway,  he,  on  9th  May  1819, 
sent  by  hit  agent  the  following  letter  to  the  secretary, 
requesting  information: — 

"  With  reference  to  the  conversation  I  had  with  you  this 
forenoon  in  regard  to  the  East  of  Fife  Railway,  I  beg  you  will 
bo  good  enough  to  inform  me  whether  the  company  are  pro. 
oeeding  to  make  tho  line,  or  whether  it  is  trne,  as  reported  in 
the  newspapers,  it  Is  intended  to  wind  it  np,  and  pay  the  de- 

Cusits.  This  inquiry  I  make  on  behalf  of  ray  client  Sir  Wind- 
am  Anstmther,  Bart,  with  whom  the  company  concluded 
an  agreement  to  make  the  line,  as  well  as  to  submit  the  da- 
mages which  he  might  sustain,  to  an  arbiter,  to  fix  tho  com- 
pensation to  which  he  was  entitled.  As  my  instructions  aro 
very  peremptory,  I  hope  to  hear  from  you  in  the  course  of  to- 

The  following  was  the  answer:— 

"I  hare  your  favour  of  yesterday.  The  line  is  not  being 
made,  and  whether  it  be  made  or  not  before  the  powers  of  tho 
act  expire,  I  do  not  know.  As  you  are  not  a  shareholder,  and 
do  not  act  for  one,  I  decline  to  give  any  Information  whatever 
as  to  what  the  directors  have  done,  or  are  doing.    I  know  ef 
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la  the  record,  the  respondents  admitted  the  intention, 
according  to  resolutions  of  the  shareholders,  to  abandon 
the  undertaking,  and  to  apply  to  parliament  for  an  act 
to  dissolve  the  company. 

The  appellant,  who  was  not  a  shareholder,  presented 
an  application,  in  the  above  circumstances,  to  the  Court 
of  Session,  praying  their  Lordships — 
'■  to  suspend  the  proceeding*  complained  of,  and  to  Interdict, 
prohibit,  and  discharge  the  said  respon dents,  from  taking  any 
steps  or  proceedings  having  for  their  object  the  dissolution  of 
thesoid  company. incorporated  as  aforesaid, and  from  returning 
or  paving  back  to  the  shareholders  the  money  advanced  arid 
paid  by  them  into  the  raid  company  in  the  shape  of  deposit! 
or  culls  on  the  shares  of  the  capital  stock  of  the  said  com  puny, 
held  by  the  shareholders  thereof,  and  from  violating  the  con  tract 
or  agreement  entered  Into  between  the  complainer  and  the 
said  company,  no  long  as  the  said  agreement  remains  nnimple- 
mented  by  the  respondents;  and  from  acting  in  any  other 
way  prejudicial  to  the  interests  of  the  complainer,  under  the 
•aid  contract  or  agreement,  or  contrary  to  the  provisions  of 
the  statute  Incorporating  the  said  company." 
He  pleaded — 

"1.  The  company  having  been  incorporated  by  act  of  par- 
liament for  the  purpose  of  making  and  maintaining  the  line 
of  railway,  the  respondent*  were  bound  to  carry  the  purpose* 
of  the  act  into  execution,  and  were  not  entitled  to  dissolve 
the  company  without  the  express  consent  of  all  parties  inte- 
rested, and  the  authority  of  parliament. —  See  the  cases  of  R  c. 
Eastern  Counties  It  Co.'  1  Rail.  Ca.  509,  10  A.  and  E  631 ;  R. 
v.  Inhabitants  of  Cum  her  north,  3  B.  and  D.  108,  4  Ad.  and  E. 
TS1.  See  also  Sortb  Level  Drainage  Commissioners,  cited 
In  R  v.  Eastern  Counties  R  Co.  Also  R  «.  Commissioners 
for  Improving  Market  Street,  Manchester,  4  B.  and  Ad.  835. 
2.  The  provisional  committee  of  the  company  having  en. 
tired  Into  a  contract  with  the  complainer,  whereby  tbej 
not  only  arranged  with  him  the  mode  of  intersecting  his 
lands,  but  agreed  to  refer  hi*  claims  to  Mr.  Scott  as  sole 
aibiter,  and  their  act  of  puiliament  having  been  obtained 
on  the  faith  of  the  agreement.  It  was  binding  on  the  com- 
pany, and  they  were  humid  to  Implement  the  agreement, 
and  were  not  entitled  to  dimolvc  the  company,  and  payback 
the  funds,  till  his  claims  Here  settled.— See  Edward*  v. 
Grand  Junction  R  Co  1  Mvl.  and  Cr.  650;  Stanley  v.  Ches- 
ter and  Birkenhead  R  Co.  9  Sim.  264  ;  Lord  Howden  v.  Simp- 
son, 10  A.  and  E.  793  j  3  It.  C.  1194.  Also  Stone  v.  Commercial 
R  Co.  1  Rail.  Ca.  400 ;  Don  v.  London  and  Croydon  R  Co.  it. 
257  [  and  Salmon  e  Randall.  3  Mil.  and  Cr.  439.  Also  R  i>. 
Hungerfnrd  Market  Co.  1  U.  and  M.  112,  4  B.  and  Ad.  827. 
Bee  also  R.  v.  Trustees  of  Luton  Roads,  1  Q.  B.  860." 
The  respondents  pleaded — 

"1.  The  resolutions  complained  of  having  been  passed  In 
March,  and  acted  on,  are  not  open  to  challenge  by  suspension 
and  interdict.— Presbytery  of  Dunoon,  June  18,  1844,  6  Dun. 
lop,  1262 ;  Blackburn.  Feb.  4,  1848,  10  Dunlop,  600.  2.  The 
complainer  not  being  a  member  of  the  company,  has  no  title 
or  interest  to  apply  for  suspension  and  Interdict  against  acts 
and  resolutions  or  the  company  and  its  directors  with  refer- 
ence to  the  management  of  funds,  or  proposed  application* 
to  parliament.  3.  It  It  incompetent  to  interdict  parties  from 
applyiug  to  parliament  to  obtain  statutory  powers,  especially 
as  no  agreement  Is  pretended  to  have  been  come  under  to 
the  effect  that  no  such  application  should  be  made.  4.  The 
respondents  never  having,  either  before  or  since  the  act  Incor- 
porating the  company,  come  under  any  special  agreement 
with  the  complainer,  that  the  line  should  be  executed,  there 
was  no  ground  for  the  application,  even  if  otherwise  compe- 
tent- 5-  The  only  effect  of  the  agreement  of  parties  being  the 
nomination  of  an  arbiter  to  decide  any  disputed  questions 
between  the  complainer  and  the  company,  the  nomination 
wsi  plainly  contingent,  and  the  agreement  could  only  come 
Into  force  when  land  should  be  taken,  or  a  difference  arose 
.  as  to  other  claims.  0.  The  claims  of  the  complainer,  other 
than  those  that  might  arise  out  of  the  taking  of  land,'  having 
been  satlsBed,  these  claims  could  form  no  ground  for  the  pre- 
stut  application,  especially  as  there  was  nouverKcntthut  any 


such  claims  had  been  preferred,  and  refused  to  be  enter, 
taiiied.  7-  The  pretended  right  of  tbe  complainer  to  inaa 
on  the  completion  of  the  line,  being  disputed,  and  nncaett 
luted,  summary  proceedings  for  the  enforcement  of  such  right 
were  in  nny  view  incompetent." 

The  First  Division  of  the  Court  refused  the  application 
on  17th  November  lb49. — (See  previous  reports). 

In  an  appeal  to  the  House  of  Lords,  it  was  maintained 
that  the  judgment  should  be  reversed  for  the  following 

1.  The  respondents  having  obtained  an  act  of  parliament, 
with  largo  compulsory  powers,  for  the  purpose  of  making  mi 
maintaining,  and  on  the  understanding  that  they  shoold  make 
and  maintain,  a  railway  through  a  certain  district  of  connoy. 
and  by  a  particular  line,  must  be  held  to  have  contracted  sod 
lieconie  bound  to  tbe  landowners,  including  the  appellant,  ikag 
the  line,  as  well  a*  others,  to  proceed  in  the  execution  of  Uh 
works  so  contemplated  ;  and  they  were  not  entitled  toabsti- 
don  these  works,  or  to  resile  from  their  undertaking,  without 
the  consent  of  all  interested,  or  tbe  authority  of  parliament— 
Blakemore  v.  The  Glamorganshire  Canal  Company,  1  Mjht 
and  Keene,  p.  162 ;  The  King  c.  The  Severn  and  Wye  Bail. 
way  Company,  2  B.  and  Aid.  646 ;  Rex  v.  Cumberworth,  4  id 
and  E  p.  731 ;  Tbe  Queen  v.  The  Eastern  Counties  Railssr, 
June  10,1889;  The  Exeter  and  Crediton  Railway  Companj 
t>.  Buller,  June  1847.  5  Railway  Cases,  p.  220;  Hill  c.  TV 
College  of  Glasgow,  Nov.  13, 1849;  Dundee  Union  Bank  r.Tto 
Dundee  and  Newlyle  Railway  Company,  Jan.  25,  1844.  I 
The  communings  acd  negotiation  which  took  place  between 
the  appellant  and  tbe  respondents,  amounted  to  a  special  un- 
dertaking by  the  latter,  that  the  railway  shonld  be  constructed. 
8  The  proposed  dissolution  of  the  respondents?  company,  ud 
division  of  its  funds,  being  In  every  view  illegal,  the  snmtn. 
sion  and  interdict  was  presented  on  good  grounds,  and  oognt 
to  have  been  entertained.  4  In  place  ot  at  once  d'nmisknc 
the  appellant's  note  of  suspension  and  interdict,  tbe  Court 
below  ought  at  least  to  have  passed  it,  so  as  to  nave  enaMei 
the  parties  to  put  on  record  their  revised  statements  snJ 
pleas,  with  a  view  to  the  necrsary  investigation  as  regarded 
disputed  facts,  and  a  deliberate  judgment  on  the  whole  oat 
when  properly  matured. 

The  respondents  answered — 

1.  The  application  made  by  the  appellant  in  the  Bill  Chumber 
was  made  without  any  good  title,  and  was  incompetent,  refer- 
ence being  had  to  the  nature  of  it*  prayer,  and  to  therinm*- 
Stances  in  which  it  was  presented.  2.  Even  if  the  respondents 
were  under  an  obligation  to  the  public,  which  they  are  not,  is 
form  the  line,  and  the  appellant  were  in  Utah  to  found  npoa 
such  an  obligation,  there  could  be  no  ground  for  interdict  i 
The  appellant,  who  Is  not  himself  a  shareholder,  has  no  right 
to  interfere  with  the  internal  arrangements  of  the  affairs  of  U» 
c  'mpany.  The  arrangements  cannot  affect  any  right  wUtb 
ho  may  have  against  tbe  company.  4.  The  note.  En  sofcr  at 
It  prays  forinterdict  against  breach  of  agreement,  is  not fesBw- 
cd  opuu  any  relevant  allegation  of  contemplated  breach  *f 
agreement  on  tbe  part  of  tbe  respondents,  and  the  prayer  It 
too  vogue  and  general.  There  is  no  breach  of  agreement  oss- 
tcmplated.  5.  The  suspension,  besides  being  incompetent,  *» 
objectionable  on  the  separate  ground,  that  it  was  applied  1st 
at  too  great  a  distance  of  time  from  the  period  of  paswag  *■ 
resolutions  complained  of. 

Rolt  Q.  C,  and  Pouxli,  for  appellant — 
1.  The  position  a  landed  proprietor  on  the  proposed  line  of  n*- 
wiy  holds,  entitles  him  to  compel  the  company  to  gu  «■  sal 
make  the  railway.— R.  *.  Eastern  Co.  R  Co.  10  Ad.  and  lit  JtL 
A  landowner  can  be  in  no  worse  pusi'lon  in  this  respesl  tlssta 
sharetmlJer,  far  the  principle  is,  that  it  is  for  the  pabHe  aiVes* 
tsgc,  s*  well  as  private  interests,  thst  the  railway  sktaH  at 
made.  1.  Here  there  wss  also  a  special  contract.  TaesffsaVs* 
withdrew  his  opposition,  and  forbore  to  give  his  sawsm *» ""*"*  ' 

litledtoeuforu     '  '** 

Urand  Jimc-thin  t 
und  Birkenhead  Co. 

grounds,  tlie  appelUut  can  compel  the  rail  ir  ay  tl 
thai  is  necessary  logruuml  an  sppliu.itiun lor  iiitsfd 
llui:  the  cumuuny  intend  so  to  deal  with  the  latest 
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IN  THE  COURT  OP  SESSION,  &a. 


impossible  to  carry  oat  the  scheme.  This  wit  sufiBeimtly 
•pil  in  Ilia  condescendence,  and  nut  being  denied,  it  is  lo  be 
J  admitted.  The  record  was  never  closed  ;  and  as  we  were 
ier  allowed  lo  answer  tlie  defenders'  Matement  of  facts,  their 
Iraient  pies  for  uotliing, — and  what  of  ours  was  not  denied, 
li  be  1  id  J  proved.  We  du  not  wish  to  inlerdict  tliereapoodeuta 
id  going  to  parliament  to  dissolve  the  company,  which  we 
nit  »e  cunnul  do.—  1  feat h cot  v.  North  Staffordshire  H.  Co. 
Law  J.  (Cli.)  S2  This  is  not  implied  in  the  prayer  of  our 
ndlet,  but  it  it  if,  we  are  willing  to  limit  the  interdict  so  far. 
trd  Chancellor. — HaYe  you  brought  your  action  of  declarator, 
I  print  baa  become  of  it  i~\ 

hand  the  defenders  have  been  assoiliied  ;  but  that  judgment 
y  be  appealed  from. 

■rd  Chanallur.—  Cua  you  ahew  me  a  tingle  case  where  equity 
interfered  lo  compel  the  execution  of  a  railway,  when  no 
i  has  been  taken  to  carry  out  the  work  ?] 

fttthet  Q.C.,  and  Munden,  for  respondents,  were  not 
,rd. 

tord  Chancellor. — My  Lords,  in  this  case,  your  Lordships  are 
ed  to  decide  the  most  important  question!  of  law  that  cmi 
<■,  if  they  could  be  maintained  upon  this  interlocutor.  What 
rayed  for  ia  a  general  interdict,  at  the  very  period  when,  in 
iclion  of  declarator,  the  right  bus  been  denied  by  the  Court 
nt—  the  absolute  right  upon  which  Ibis  very  interdict  most 
bunded,  and  upon  which  It  must  issue,  upon  the sasumptiuii 
:  the  right  will  be  established  ;  and  that  not  now  being  beforu 
r  Lord-hips'  House,  you  are  asked  to  set  up  that  interdict, 
ch  has  been  recalled  In  effect  by  the  Court  In  Scotland, 
ow,  my  Lords,  the  case  is  of  this  nature  s — There  being  a 
man  mil  way  act  of  parliament,  having  nothing  peculiar 
it  it,  the  appellant,  who  is  a  large  landed  prop  rhtor,  appears 
arc  interfered  with,  or  to  hare  mixed  himself  up  with,  the 
juny  in  his  character  of  a  landed  proprietor.  Before  the 
ing  of  the  act,  there  was  nn  agreement,  as  it  is  called,  de- 
ling  upon  two  letters,  the  binding  nature  of  which,  (ami  the 
is  of  which  would  require  great  consideration  before  they 
ii  be  executed  as  an  agreement),  but  the  eff.  ct  of  which  i', 

all  Sir  W.  Anstruther  claims  in  respect  of  his  property, 
:h  may  be  taken  or  may  not  be  taken,  and  his  claims  for 
ices  rendered  to  the  company  towards  obtaining  the  net  of 
lament,  arc  to  be  referred  lo  arbitration.  There  ia  not  the 
itt-nt  proof  that  any  attempt  lias  been  made  to  carry  that 
;«]  agreement  into  effect ;  arid  then,  as  the  company  has  in 
t  of  tact  foiled — for  there  has  not  been  a  single  act  done 
mis  the  execution  of  any  of  the  work*,  the  company  baring 
'I  (o  carry  ita  purpose  into  execution  — Sir  W.  Anstruther 
tutes  a  proceeding  in  Scotland  in  order  to  obtain  an  in- 
ii.'t.  lie  means  to  bring  an  action  of  declarator  to  have 
right!  declared,  but  he  desires  in  the  first  instance  this 
"diet.  Now,  my  Lords,  supposing  such  an  interdict  to  be 
ined,  it  would  be  one  of  the  most  important  matters  that 
il  possibly  come  before  your  Lordships.  It  has  never  been 
dished  that  a  mere  landowner,  as  such,  can  come  and  ask 

n  company  not  having  taken  a  single  step  towards  the 
utiou  of  ait  intended  project — and  I  speak  now  of  a  rail- 
— shall  bo  compelled  to  execute  that  railway.  However, 
i  that  I  give  no  opinion,  because  if  that  Is  to  be  decided, 

■i  (mint  of  au  much  importance,  that  it  muit  be  decided 

different  course  of  proceeding  from  that  which  is  before 

Lordships'  Mouse, 
iw,  my  Lords,  as  regard*  the  agreement,  it  is  impossible 

there  can  be  any  interdict  as  lo  this  agreement— it  is  to 
■tirrii)  to  arbitration  ;  and  before  you  can  take  any  step  to 
'ce  an  interdict  as  regards  that  agreement,  it  must  have 

shewn  that  the  reference  to  arbitration  has  failed — that 
irbitrator  ha*  been  desired  to  act,  but  no  step  has  been 
ii.  The  case  is  perfectly  naked  in  that  respect.  There  is 
lumtntion  for  saying  that  any  step  has  been  taken  inwards 
%i-uiitinn  of  the  contract.     And  what  is  it  that  is  asked  of 

Lordships?  First  of  all,  it  is  perfectly  clear  that  the 
s  in  which  tlie  interdict  is  prayed  tor,  would  include  that 
>f  parliament.     It  is  admitted  that  a  person  standing  in  the 

tion  in  which  the  appellant  stands,  (because  he  is  not  a 
■holder),  It  not  a  person  with  whom  a  contract  has  been 
iScally  made— be  is  a  person  who  may  be  damaged,  or  who 

be  benefited  by  the  act  to  be  done,  but  lie  is  not  a  person, 


upon  the  point  upon  which  I  am  now  addressing  your  Lord' 
ships,  who  has  any  contract  entered  into  with  hinn  and  what 
is  asked  of  your  Lordships  Is  this,  that  you  will  prevent  tba 
company  from  going  to  parliament,  which  gave  the  power,  and 
asking  parliament  to  put  an  end  to  this  proprietary,  as  the  pro- 
ject may  turn  out  to  be  mischievous  instead  of  beneficial. 

Now,  my  Lords,  if  a  parly  lias  any  right  to  oppose  such  an 
act,  he  is  at  perfect  liberty  to  go  before  the  House  and  be  heard, 
upon  the  ground  of  his  interest,  if  he  have  any  ;  bnt  is  it  possible 
that  an  Interdict  can  be  granted  in  that  respect  ?  Then  it  h 
said,  you  may  qualify  the  interdict— that  ia  to  say,  you  may  cut 
off  three-fourths  of  that  which  is  asked,  snd  grant  something, 
simply  for  the  purpose  of  this  appeal.  But  I  amsuretbat  your 
Lordships  will  not  allow  partita  to  withdraw  a  part  of  that  which 
they  ask,  and  which  is  the  material  part  of  it,  and  then  to  fall 
back  upon  something  which  Is  comparatively  unimportant, 
simply  for  the  purpose  of  maintaining  an  appeal  before  your 
Lordships'  House. 

My  Lords,  1  think  it  la  perfectly  clear  that,  upon  the  first 
point  Isid,  your  Lordships  would  never  be  advised  to  decide  that 
point,  It  being  a  point  in  doubt,  upon  a  pleading  like  that  before. 
your  Lordships.  Upon  the  point  of  a  decree  agaiust  the  act  of 
parliament,  1  think  that  is  out  of  the  question.  Then  cornea 
what  has  been  much  insisted  upon  at  the  bar,  namely  the  prayer 
that  the  company  may  be  restrained  (rout  paying  back  to  the 
shareholders  the  money  they  have  paid  them.  What  possible 
right,  my  Lords,  can  this  landowner  hare  to  interfere  with  the 
money  of  the  shareholders  as  between  themselves  I  If  the  money 
is  wrongfully  paid  back  to  them,  they  will,  if  they  are  liable,  still 
be  liable  to  every  action  of  right  which  exists  now  in  the  ap- 
pellant. But  he  has  no  right  to  these  specific  funds.  They 
cnuld  he  paid  without  his  interference  in  either  one  way  or  tho 
other;  and  I  think,  my  Lords,  that  a  mnre  mischievous  thine 
could  not  be  imagined,  than  that  any  mere  landholder  should 
be  able  to  come  to  your  Lordships'  House  seeking  to  interfere 
with  the  manner  in  which  the  money  of  the  shareholders  mutt 
be  appropriated,  (for  it  amounts  to  llint  if  the  money  is  to  bii 
paid  back.1)  If  this  large  prayer  were  granted,  it  would  be  suf- 
ficient to  interfere  w  itli  the  actual  arrangements  of  the  com- 
pany with  regard  lo  their  own  money. 

My  Lords,  no  such  interdict  ever  was  granted,  and  1  believe 
no  such  interdict  ever  will  be  granted.  The  action  of  declarator 
has  failed — the  appellant  has  tailed  in  that  action,  and  I  hope  ha 
will  not  be  advised  to  bring  it  to  your  Lordships'  House.  IF  he 
should  do  such  a  thing,  it  will  be  considered  then  in  a  shape  l-i 
enable  your  Lordships  to  give  a  clear  opinion  upon  the  point  of 
law ;  but,  as  the  matter  stands,  I  think,  my  Lords,  that  It  is  quite 
impossible  to  maintain  this  appeal,  and  therefore  I  propose  lit 
your  Lordships  that  It  be  dismissed  with  costs. 
Interlocutors  affirmed  with  cottt. 


7th  May  1852. 
Hoijsk  or  Lobdb. 

No.  210. — Henry  Abnot  and  Robhrt  Chisholme,  Ap~ 
pdlantt,  v.  John  Brows  and  William  Common,  Re- 
spondents, 

Process—  Personal  Bar — Acquiescence — Suspension  and  Inter, 
diet — Nuisance— Closing  Becortt — Withdrawing  Case  ftont 
Jury — Judicature  and  Jury  Court  Statutes — A  obtained  in. 
terim-intcrdict  against  B's  using  a  building  at  a  candle  manufac 
tori/,  B  arked  and  obtained  leave  of  the  Court  to  make  iko  experi- 
ment!, to  then  inat.bg  nil  node  of  working,  there  vat  no  nuitanee. 
Tie  record  kuj  then  prepared,  bat  nicer  doted  or  authenticated  by 
the  Lord  Ordinary.  A  remit  mat  alio  madt  to  the  Isivc-Cieris, 
but  the  Court,  instead  of  sending  the  proposed  issues  to  trial,  ap- 
pointed a  toeiitific  person  to  report  upon  a  third  experiment,  and 
then,  on  a  report  faeanrublt  to  the  work,  "  of  content  recalled  thi 
interim-interdict,"  allowed  the  manufactory  to  be  carried  on  in  the 
mode  observed  at  the  third  experiment,  ana  repelled  the  reasons  of 
ttupention  and  interdict — Held  by  the  House  of  Lords,  That 
after  the  interlocutor  "  of  consent  recalling  lis  interdict,"  A  wot 
barred  from  objecting,  that  at  the  record  had  nev«r  been  clattd.  and 
the  cats  withdrawn  from  jury  trial,  the  judgment*  of  the  Court  of 
Session  vert  incompetently  pronounced.     Opinions  -1.  Procedure 
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ty  tcay  of  lutpnuion  and  i nterdict  to  prevent  a  nuitance  from  bring 
atablitktd,  it  not  on*  of  the  enumeratrd  toot  axlimvely  appro- 
priated for  jury  trial  by  6  Geo.  IV.  c  120.  §  28.  3  Though  an 
Uiur  ha»  been  a-ljuittdfer  trial  in  a  cate  not  otzemg  the  enumerated 
totes  of  the  statute,  the  Court  may  neitrthtltii  reeal  their  order, 
and  dispose  of  the  eate  otherviee  than  by  tending  it  to  a  jury.  9. 
The  objection,  that  the  record  has  not  been  signed  and  elated  by  tit 
Jrtrd  Ordinary,  it  fatal  if  the  cote  it  tent  to  jury  trial;  odier- 
Kite,  the  irregularity  may  be  mntwt 

See  mpra,  vol.  xis,  p.  193,  (16th  January  1647); 
Hid  vol,  xx.  p.  17,  (17th  November  1847.) 

The  respondent  Brown  was  proprietor  of  premises 
situated  on  the  Abbey-Hill,  Edinburgh,  which  he  let  to 
the  other  respondent  Common,  as  a  candle  manufactory. 
Before  Common  had  entered  into  occupation,  Arnot, 
and  other  parties,  proprietors  of  adjoining  subjects,  pre- 
sented a  note  of  suspension  and  interdict  against  Com- 
mon using  the  premises  as  a  candle  manufactory,  on 
the  ground  that  such  manufactory  would  form  a  nuisance. 
On  this  note  being  presented,  Lord  Fullerton,  Ordinary 
on  the  Bills,  pronounced  the  following  interlocutor: — 

"  On  caution,  to  see  and  answer  within  fourteen  days ;  mean- 
time grants  the  interdict  as  craved,  and  to  be  intimated." 

After  answers  had  been  lodged  for  the  respondents, 
Lord  Cuninghame,  Ordinary  on  the  Bills,  on  28th  Sept. 
1846,  pronounced  the  following  interlocutor: — 

"In  respect  that  the  candle  manufactory  proposed  to  be 
erected  is  a  novum  ojnu — that  the  parties  are  essentially  at 
variance  In  their  allegations,  both  aa  to  the  nature  and  effect 
of  the  former  establishments  on  the  ground  in  dispute,  and 
as  to  the  effect  of  tho  proposed  manufactory — and  that  the 
com  plain  era  (with  the  exception  of  Mr.  Hnddleston,  who  has 
withdrawn)  have  found  caution — passes  the  note,  in  order 
tbat  the  facts  ma;  be  ascertained,  and  that  the  legal  question 
Involved  in  them  may  be  deliberately  tried;  ami  continues 
the  interdict  in  the  meantime." 

After  this  interlocutor  had  become  final,  the  respon- 
dents gave  in  a  minute  setting  forth,  that  they — 
"are  desirous  and  willing,  that  In  place  of  relying  on  either 
side  on  evidence  consisting  of  opinions,  there  should  be  an 
actual  experiment  made,  in  order  to  ascertain,  by  the  test 
of  experience,  whether  there  Is  any  foundation  for  the  ap- 
prehension of  the  suspenders,  that  the  respondents'  work  will 
occasion  a  nuisance,  and  to  shew  the  exact  nature,  extent,  and 
effects  of  the  manufacture  :  Tbat  this  course  bod  been  followed 
in  a  variety  of  cases  of  nuisance,  even  in  reference  to  works 
which  were  of  themselves  admitted  to  be,  or  had  been  pre- 
viously found  and  declared  to  be,  nuisances.  And  the  respon- 
dents begged  leave,  infer  alia,  to  refer  to  the  case  of  Trotter,  7th 
December  18S0,  (9  Shaw,  144),  and  to  that  of  Johnston,  17th 
July  1641,  (3  Murray,  &c.  1263).  He  therefore  moved  the  Lord 
Ordinary,  before  answers  and  without  prejudice  to  the  inter- 
locutor already  granted,  to  allow  an  experiment  to  be  made 
\<y  the  respondents,  to  the  effect  of  the  respondent  Mr.  Com- 
mon carrying  on  the  candle  manufactory  for  two  or  three 
weeks,  or  for  such  other  time  as  his  Lordship  may  think  pro- 
per, with  the  view  of  determining  whether  the  candle  manu- 
factory be,  or  will  bo  in  itself,  and  as  carried  on  by  the  re- 
spondent Mr.  Common,  either  noxious  or  injurious,  or  In  any 
respect  a  nuisance,  or  whether  it  may  be  so  carried  on  as  not 
to  occasion  Injury  to  the  suspenders,  or  create  n  nuisance." 
In  a  minute  in  answer,  the  suspenders  contended — 

"  Tbat,  since  the  interlocutor  in  the  Bill  Chamber,  passing 
the  note  and  continuing  the  Interdict,  had  been  pronounced, 
no  alteration  in  the  statements  of  parties  had  taken  place, 
nor  had  any  facts  bean  ascertained,  the  record  not  baring 
been  made  up :  That  the  respondents  minnte  contained  no 
specification  of  any  peculiar  construction  of  the  proposed  works 
or  their  adjuncts  ;  and  no  alteration  appeared  to  be  contem- 
plated in  the  usual  mode  in  which  candle-works,  which  are 

unquestionably  nuisances,  are  constructed: That 

the  prayer  of  the  minnte,  to  be  allowed  to  complete  the  works, 
and  commence  operations,  without  anv  specification  of  any 
particular  formation  of  tho  works,  was,  In  truth,  an  attempt  tu 


obtain  a  fecal  of  tbe  interlocutor  In  the  Bil'-Chamlwr.i^  its 
before  the  record  was  closed,  or  any  alteration  as  to  ist  en 
dltion  of  matters  as  existing  at  tbe  lime  when  tbe  iniaWi 

tor  was  pronounced  : And  that  tbe  present  ■saans> 

was  not  founded  upon  supposition  or  possibility. aaiwr.i 
tbe  minute,  bat  in  tho  essential  character  of  woiki  to  l«'j 
of  tallow  and  making  of  candles,  which  are.  and  shraji  it': 
been,  viewed  as  nuisance  in  the  near  neighbourhood  tf  j 
tatlona1' 

The  Lord  Ordinary,  on  15th  Deo.  184G,  powata 
the  following  interlocutor: — 

"Without  prejudice  to  the  interdict  granted  in  tbC 
Chamber,  and  Etilii-ulwisting,  so  far  relaxes  or  recall  tit  sai 
as  to  allow  the  respondents  to  carry  on,  by  way  ofexpotj 
their  proposed  manufacture,  in  the  manner  propsw  i  ' 
permanently  conducted  by  them,  from  the  roornitj  tl  !■ 
day  first,  the  21st  of  December,  till  the  evening otSmr-i 
tbe  Oth  of  January  next  inclusive  ;  and  dctlarestbe  iit«' 
shall  thereafter  take  effect  till  the  caie  is  deddrd  so  i 
merits,  reserving  in  tbe  meantime  all  questions  of  ojok 
and  appoints  the  respondents  to  give  access  at  all  tw<  -> 
times,  when  the  manufacture  is  going  on,  to  tbe  ro+oWc* 
or  any  men  of  skill  to  be  named  by  them.* 

The  suspenders  reclaimed.  At  advising,  the  to 
were  of  opinion  that,  before  answer  as  to  the  appluai 
for  permission  to  try  an  experiment  in  the  premiss,  a 
record  should  be  made  up,  and  a  specific  staterasi  f- 
by  the  respondents  as  to  the  particular  appuate  - 
mode  of  conducting  the  candle  manufactory,  bj  r-i 
they  alleged,  all  nuisance  would  be  prevented. 

Tbe  Court,  on  16th  Jan.  1847,  pronounced  tfc:.- 
lowing  interlocutor: — 


the  record,  aud  to  allow  the  respondents,  before  ai 
tbe  application  to  be  permitted  to  try  an  experiment  w  it.* 
raises  in  question,  to  give  in  a  specific  statement  at  to  a- V 
paratua  and  method  of  working  proposed  to  be  uwt  ij  M 
so  ss  to  prevent  all  nuisance  to  the  suspenders;  rocivi;  J 
questions  of  expenses  between  the  parties," 

After  the  record  had  been  made  up,  the  Lorf  * 
dinory  appointed — 

"  tbe  respondents  to  give  in  a  specification  of  tbe  n;  ^ 
manner  in  which  they  propose  to  form  and  arrange  tt^r-' 
mists  and  machinery,  in  order  to  remove  objectwial-'-* 
manufactory  complained  of." 

The  respondents  accordingly  gave  in  a  inintuc  SW" 
cation  of  the  method  by  which  they  proposed  to  pars 
the  candle-work  from  forming  a  nuisance,  and,  a  3 
same  time,  they  renewed  their  application  to  be  i:-  *" 
to  use  the  premises  for  a  limited  period,  in  order  tu  t* 
by  experiment,  tbat  the  manufactory,  as  proposal  li ' 
conducted,  would  not  constitute  a  nuisance. 

The  suspenders  answered,  that  they  objected  " a 
respondents'  proposal  to  proceed  to  complete— 
"tbe  works,  which  were  at  present  Incapable  of  bBK»- 
and  to  make  an  experiment  M proposed.;  and  thstthtf1"" 
tbat  there  was  any  such  peculiarity  in  the  coustrudkt  <J 
works  as  to  remove  the  proposed  manufactory  bee:  tli* 
gory  of  nuisances  to  which  such  works  belooj!.  T-ri' " 
nothing  in  tbe  proposed  construction  which  gave  »;"** 
able  prospect  tbat  the  usual  effects  of  a  caudle-voti  c  .?* 
tion  would  not  be  produced  in  the  present  case." 

The  Lord  Ordinary,  on  2d  July  1847,  proms*-11 
following  interlocutor: — 

"In  respect   that  tbe   respondents'    motion  *■>  '**" 
granted  by  the  Lord  Ordinary  by  interlocutor  of  1J»  «*• 
ber  1846,  but  recalled  by  tbe  Pint  Division  of  1>*y' 
interlocutor  of  lSth  January  1847,  on  the  grwiBd,*"" 
tbat  the  record  was  not  completed:  and  in  rasper!  * 


1832.] 
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The  Court,  on  17th  Nov.  1847,  pronounced  the  fol- 
lowing interlocutor ; — 

"Without  prejudice  to  the  Interdict  granted  in  the  Bill- 
Chamber,  and  ntill  subsisting,  so  far  relax  or  rccal  the  camp, 
as  to  allow  the  respondents  lo  carry  on,  bj  way  of  experiment, 
■  heir  proposed  manufacture  In  the  manner  proposed  to  be  per- 
manently conducted  by  them,  as  set  forth  in  th<;  specif! cation, 
from  the  morning  of  Monday  the  6th  to  the  evening  of  Satur- 
day the  26th  December  next  inclusive  ;  and  declare  that  the 
interdict  shall  thereafter  take  effect  till  the  issue  is  decided 
on  the  merits ;  reserving  in  the  meantime  all  questions  of  ex. 
peuBe :  And  appoint  the  respondents  to  give  access  at  all 
reasonable  times,  when  the  experiment  Is  going  on,  to  the  sue. 
printers,  or  to  any  man  of  skill  to  he  named  by  them ." 

Id  terms  of  the  above  permission,  the  respondents 
earned  on  in  the  premises  the  manufacture  of  candles  on 
three  or  four  occasions,  in  the  manner  pointed  out  in  the 
specification,  in  presence  of  the  appellants.  But,  in  the 
course  of  the  operations,  further  improvements  were 
suggested  to  the  respondents,  both  in  the  construction 
of  the  chimney-flues  and  other  works,  and  in  the  mode 
of  carrying  on  their  manufacturing  process,  tending  to 
make  the  mode  of  operation  more  simple  and  effectual, 
and  to  remove  entirely  any  possible  ground  of  objection. 
The  appellants  presented  a  note  to  the  Court,  shortly 
after  its  meeting  in  January,  praying  for  a  remit  of  the 
case  to  the  Issue  Clerks,  in  order  to  have  issues  pre- 
pared. The  respondents,  on  the  other  hand,  applied  for 
leave  to  lodge  an  additional  specification,  specifying  the 
farther  improvements,  with  a  view  to  an  additional  ex- 
periment ;  and  their  Lordships,  on  '20th  January  1848, 
appointed  the  respondents  to  lodge  their  specification, 
which  they  did. 

Answers  were  lodged  by  the  appellants,  objecting  to 
the  specification,  and  to  any  farther  experiment,  point- 
ing out,  inter  alia,  that  a  repetition  of  such  experiments, 
"where  there  is  no  remit  to  men  of  skill  with  a  view  to 
report,  with  a  view  to  the  decision  of  the  case,  was  un- 
known in  practice." 

The  Court  (ll!th  February  1848),  on  considering  the 
specification  and  answers,  pronounced  the  following  in- 
terlocutor : — 

"  Without  prejudice  to  the  interdict  granted  in  the  Bill. 
Chamber,  and  still  subsisting,  so  for  relax  or  rccal  the  same,  as 
to  allow  the  respondents  of  new  to  carry  on,  by  way  of  a  second 
experiment,  their  proposed  manufacture  in  the  manner  pro- 
posed to  be  permanently  conducted  by  them,  as  set  forth  in 
■aid  specification,  from  the  morning  of  Wednesday  the  16th 
instant  till  tire  evening  of  Tuesday  the  7th  of  March  next,  aud 
declare  that  the  interdict  shall  thereafter  take  effect  till  the 
caw  is  decided  on  the  merits;  reserving  in  the  meantime  all 
questions  of  expenses:  And  appoint  the  respondents  to  give 
access  at  all  reasonable  times,  when  the  experiment  Is  going 
on.  to  the  suspenders,  their  counsel  and  agent,  or  to  any  men 
of  skill  to  bo  named  by  them." 

In  obedience  to  this  interlocutor,  the  manufacture  was 
again  carried  on  by  way  of  experiment  in  presence  of 
the  appellants,  and  of  several  scientific  gentlemen  ap- 
pointed by  them  to  attend. 

Thereafter,  as  the  appellants,  who  held  the  interdict, 
did  not  take  any  steps  in  the  cause,  the  respondents,  as 
their  note  of  13th  January  bad  not  been  disposed  of, 
applied  to  the  Court  to  pronounce  such  order  as  might 
•Hatz  necessary  for  the  disposal  of  the  cause.  The 
Oirt  then  remitted  the  case,  on  SOth  May  1648,  to 
IkalsjBB  Clerks. 

91m  following  issue  was  proposed  by  the  appellants, 
■lljyUliliiiil  of  by  the  Issue  Clerks:— 
.  *  Wbubor  the  establishment  of  the  said  proposed  manufac- 


ture would  be  to  the  nnlsance  of  the  suspenders  or  their  ten- 
ants in  said  subjects,  whereby  their  said  properties,  or  any  of 
tbem,  would  he  deteriorated,  or  the  suspenders  or  their  ten- 
ants incommoded  and  annoyed  in  tire  use  and  enjoyment  of 
their  said  properties." 

When  the  issue  was  brought  under  the  notice  of  the 
Court,  their  Lordships  intimated  an  opinion  against  it, 
and  suggested  to  the  parties,  that  some  other  mode  of 
disposing  of  the  case  should  be  adopted. 

After  some  delay,  the  case  was  resumed,  and  their 
1  Lordships  stated,  that  a  remit  to  scientific  men  to  report 
seemed  to  them  tho  most  appropriate  and  satisfactory 
mode  of  solving  the  question  raised  by  the  pleadings ; 
and,  with  that  view,  they,  on  10th  March  1849,  pro- 
nounced the  following  interlocutor: — 

"  Allow  a  trial  to  be  made  under  the  specification  dated  22d 
January  1846,  to  the  efiect  of  the  proposed  manufacture  being 
carried  on  at  the  sight,  arid  under  the  inspection  and  dlrec- 
tlou,  of  Dr.  William  Uregory,  Professor  of  Chemistry  in  the  Uni- 
versity of  Edinburgh ;  whom  failing.  ,  with  power  end 
Instruction  to  the  said  Inspector  to  lix  the  beginning  and  dura- 
tion ofthe  working,  in  so  fur  at  it  may  appear  necexmrr  to  inruro 
that  it  may  be  fairly  tried,  four  days' notice  being  always  given 
to  the  agent  of  the  complaiuers  of  the  time  fixed  for  the  experi- 
ment; aud  to  report  to  the  Court  on  the  nature  and  result  of 
the  said  experiment,  and  particularly  whether,  in  the  opinion 
of  the  reporter,  the  manufactory,  if  carried  On  under  the  said 
specification,  will  be  to  the  nuisance  of  the  compluiners,  their 
tenants,  or  any  of  them,  from  the  offensive  nature  of  the  work, 
orwill  be  hurtful  or  detrimental  to  their  said  properties,  and 
in  what  respect:  Recal  the  inU-rditt  to  the  above  effect  only, 
and  with  power  anil  instructions  to  admit  two  or  more  per- 
sons to  be  named  by  each  party  to  be  present  at  the  experi- 
ment besides  the  respondents  aud  their  workmen;  reserving 
in  the  meantime  all  questions  of  expenses." 

Dr.  Thomas  Thomson,  Professor  of  Chemistry  in  the 
University  of  Glasgow,  was,  on  the  failure  of  the  respon- 
dents' nominee,  appointed  to  act,  and  he  gave  in  a  report, 
which,  after  setting  forth  the  nature  of  the  e 
concluded  as  follows: — 


e  experiments, 


"  Both  experiments  were  made  in  the  same  way,  and  the 
results  of  both  were  identical.  I  may  therefore  stale,  with 
perfect  confidence,  that  the  process  of  can  die- making,  as  con- 
ducted by  Mi.  Common,  cannot  in  the  least  incommode  the 
neighbourhood — that  it  is  not  injurious  to  the  health — and 
does  not  give  out  any  offensive  smell." 

After  this  report,  the  appellants  consented  to  a  recti 
of  the  interim-interdict,  on  the  ground,  as  set  forth  in 
their  case,  that  the  report  afforded  a  prima  facie  case 
for  tho  respondents,  and  in  the  idea  that,  quoad  ultra, 
the  cause  would  be  proceeded  with  by  adjusting  the  issue, 
closing  the  record,  and  sending  the  issue  to  trial,  with 
the  view  of  pronouncing  final  judgment. 

The  Court,  on  17th  J  uly  1849,  on  advising  the  report 
of  Dr. Thomson,  pronounced  the  following  interlocutor: — 
"  The  Lords  having  considered  the  report,  of  consent,  recal 
the  interim-interdict  prantctl  in  the  Hi  11 -Chain her,  to  tho  effect 
of  allowing  the  respondents  to  carry  on  the  proposed  manu- 
factory under  the  specification,  and  supersede  farther  advising 

Thereafter  the  case,  which  still  stood  on  an  unclosed 
record,  was  moved  in  by  the  appellants,  who  made  ap- 
plication to  the  Court  to  order  it  to  the  roll  for  advising. 

The  Court  then  pronounced  this  interlocutor,  (22d 
January  1850), — 

"  The  Lords  having  considered  the  notes,  repel  the  reasons 
of  suspension  and  interdict,  and  decern :  Find  the  suspenders 
liable  in  expenses,  subject  to  modification ;  and  before  answer 
as  to  amount  of  modification,  appoint  an  acconnt  of  eapaosM 
to  bo  lodged,  and  remit  to  the  au'1'         Ac, 
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On  an  appeal,  it  was  maintained  that  the  judgments 
of  the  Court  of  Session  ought  to  be  reversed — 

1.  Because  the  interlocutor  of  22d  January  1850,  and 
whole  interlocutors  following  on  it,  (decerniture  for  ex- 
penses), were  null,  in  respect  the  Court  below  delivered 
judgment  upon  the  merits,  and  finally  disposed  of  the 
cause,  without  any  adjusted  and  authenticated  record, 
contrary  to  the  provisions  and  enactments  of  the  Judi- 
cature Act. 

By  the  Judicature  Act,  6  Gen.  IV.  c  120,  §  10,  it  Is  enacted, 
"That  the  purlins,  &c.  (tc,  and  before  any  order  (hull  be  pro- 
nounced, or  judgment  delivered  as  to  the  disposal  of  the  cause, 
the  record  of  thu  pleadings  ns  adjusted  shall  be  authenticated 
by  the  Lord  Ordinary  by  bis  signature,  and  the  record  bo  made 
up  and  authenticated  shall  be  held  ai  foreclosing  the  parties 
from  the  statement  of  any  new  averments  in  point  of  fact,"  Ac. 
This  is  not  merely  directory  matter,  but  it  is  a  positive  pro- 
hibitory enactment,  forming  one  of  the  essential  parts  or  the 
statute,  as  an  act  p-iRscd  for  the  amendment  of  the  forms  of 
pleading  in  the  Court  below.  Tile  Court  plainly  intended  that 
there  should  be  a  closed  record  in  this  case,  according  to  the 
statute,  before  finally  disposing  of  ttie  cause,  and  it  may  be 
that  the  failure  to  get  the  record  finally  adjusted  and  closed 
arose  Irom  inadvertency.  The  Court,  by  their  interlocutor  of 
10th  January  1817,  directed  the  Lord  Ordinary  "  to  proceed 
In  the  preparation  of  the  record  "  Winn  his  Lordship  reported 
the  case  back  to  the  Iuuei  -House  by  his  Interlocutor  of  2d  July 
1847,  he  specially  noticed  that  it  was  not  closed.  Further,  the 
Court  ajinin,  bv  their  own  deliverance  of  17th  November  1847, 
treated  the  record  as  impel  feet  and  incomplete,  by  designating 
the  pleading*  as  •' papers  Intended  to  form  the  record."  If 
this  cose  had  liecn  regularly  proceeded  iu,  and  the  issue  finally 
prepared  and  approved  of,  the  record  would  have  been  finally 
adjusted  hy  the  parties,  and  authenticated  either  by  the  Court 
or  the  Lord  Ordinary.  Indeed,  it  is  obvious  that  the  Court 
below  were  led  into  the  fatal  error  by  pronouncing  final  judg- 
ment, aad  disposing  of  the  cause  without  any  closed  record, 
Iu  consequence  of  their  having  irregularly  withdrawn  the  case 
from  jury  trial. 

2.  Because  the  Court  withdrew  the  ease  from  trial  by 
jury,  again  disregarding  the  provisions  and  enactments  of 
the  Judicature  Act— the  case,  as  an  action  for  nuisance, 
being  by  that  aet  specially  appropriated  fur,  and  directed 
to  be  tried  by  jury. 

By  a  special  enactment  in  the  Judicature  Act — another  of 
the  objects  of  which  was  to  encourage  jury  trial  in  Scotland — 
certain  causes  are  specially  appropriated  for  and  directed  to 
be  tried  by  jury.  Section  18  of  that  statute,  after  reciting  the 
various  acts  relative  to  jury  trial,  provides — "  And  the  follow- 
ing actions,  whether  oifginating  in  the  Com  t  of  Session  or  in 
the  Court  of  Admiralty,  shall  be  held  as  causes  appropriate  to 
the  Jury  Court,  and  shall,  for  the  purpose  of  having  discussed 
and  determined  in  that  Court,  be  remitted  at  once  to  that 
Court,  in  manner  hereinafter  to  be  directed — namely,  all  ac- 
tions on  account  of  injury  to  the  pel  son,  whether  real  or  verbal," 
So.—"  all  actions  brought  for  nuisance,"  So.  And  this  enact- 
ment is  followed  up  by  a  variety  of  regulations  as  to  the  pre- 
Caralion  of  issues,  and  the  conducting  of  jury  trials.  And 
ere,  again,  it  may  be  admitted,  that  the  Court  lielow  had 
power  to  permit  the  experiments  which  were  allowed,  with 
the  view  of  regulating  the  interim  possi-ssion  under  the  inter- 
dict which  had  been  obtained  in  the  Bill -CI.  amber  ;  hut  it  the 
appellants  rightly  read  and  understand  the  enactment  in  the 
Judicature  Act,  the  Court  could  not  finally  determine  or  pro- 
nounce any  judgment  upou  the  merits  of  the  action  without 
the  verdict  of  a  jury,  the  action  being  confessedly  an  action 
for  nuisance.  This  was  manifestly  the  view  taken  hy  both 
parties,  and  actd  upon  by  tho  Court.  Because,  on  resuming 
the  procedure,  It  will  be  observed  that  the  motion  by  the  ap- 
pellants to  remit  the  case  for  jury  trial,  won  made  after  the  hist 
experiment  hail  terminated.  Nat  only  so,  hut  the  respondents 
actually  craved  the  Court  to  remit  the  process  for  preparation 
of  issues  after  tho  second  experiment  had  been  made,  and  it 
was  under  these  mutual  cravings  of  the  parties  that  the  causa 
Mas  remitted  to  the  issue  clerks,  and  the  Issue  framed  with  a 
view  to  trial.     Kay  more,  instead  of  the  experiments  being 


Intended  to  supersede  a  jury  trial,  with  ■  view  to  SialjiV 
meat  in  the  cause,  they  were  regarded  by  the  parties,  sad  lb 
under  sanction  of  intcilocutors  by  tho  Court,  as  in  pari  pidt 
tionary,  and  were  used  hy  the  parties  in  order  to  mini r  ' 
scientific  witnesses,  and  enable  them  to  give  testimoni 
trial,  for  which  both  parties  were  then  preparing.  Tlwirdl. 
lanls  did  oppose,  and  do  now  humbly  complain  of  the  it 
whereby  a  third  experiment  was  permitted  to  tbe  rcsiioiiilui 
under  the  superintendence  of  Professor  Thomson  of  Uliy.-», 
because  the  respondents  having  been  indulged  with  t«o  n. 
pi' ri Hunts,  the  appellants  submit  that  no  third  eip.iL'..;; 
ought  t<>  have  been  allowed.  Mill  this  third  eiprriimnl  iu 
only  he  considered  as  having  been  permitted  upon  tbe  ut 
footing  as  the  two  which  had  preceded  it,  or,  at  least,  ii «t;t 
in  no  way  to  have  excluded  or  barred  the  jury  iris],  u  iL- 
only  legitimate  mode  of  enabling  the  Court  to  dispose  ill? 
Ciise  by  final  judgment.     The  appellants  took  this  viea  uffl- 

Eurpose  aud  effect  of  the  experiment  before  Professor Tbum>-.-. 
oMing  it  merely  as  a  tentative  step,  intended  to  taslk  Ik; 
Court  to  dispose  of  the  interim-interdict  mbicb  had  i.-.s 
granted  in  the  Bill -Cham  her,  and  was  still  subsisting  F*-t-t. 
when  the  appellants  consented,  in  consequence  of  tin  lr-.- 
of  Profemnr  Thomson's  report,  to  rtcal  of  the  interim  ii.; : 
diet,— which  was  previously  dealt  with  by  the  Lord  Unlir-n 
and  the  Court  to  the  effect  of  relaxing  it,— they  Dew,*', 
sldcrcd  that  the  report  was  to  supersede  a  jury  trial.  wo- 
clude  them  from  their  privilege  of  proving  their  m  U.  ■ 
a  jury.  They  were  no  doubt  grievously  disappointed  ss-.: 
they  saw  the  conclusions  to  which  the  learned  (Hugos' r\- 
fessor  had  come  in  regard  to  the  respondents'  work,  if  V.^ 
or  not  being  a  nuisance.  They  humbly  conceived  that  U 
learned  Professor  had  been,  partly  at  least,  led  into  lii-  <-,- 
elusions  by  his  local  residence  among  works  and  nmi 
tones,  which,  although  not  treated  as  nuisances  in  Gbv;.< 
would  be  regarded  as  nuisances  if  situated  where  the  r«f  v 
dents'  candle-work  is,  in  the  vlciuity  of  Holyrood  Palacr.  ii: 
neighbourhood  of  modem  dwelling-houses,  and  even  of  i ;. 
of  the  finest  streets  in  the  city  of  Edinburgh.  Still  tab:. 
the  appellants  saw,  at  the  experiment,  that  the  appotjiis  !. 
which  the  respondents  bad  by  some  means  contrived  u.  r.: 
or  modify  the  injurious  effects  of  their  work  at  tbe  trial  1-.:  \ 
Profcmor  Thomson,  was  merely  temporary,  and,  above  ill »- 
not  sal  fading,  and  afforded  no  security  that  the  effects  »ti ' 
were  for  the  day  produced,  would  or  could  be  kept  up  ai  <•:■ 
tinued  in  permanent  operation.  Iu  these  views  the  sjKjtfc'ti 
Were  completely  confirmed  hy  the  scientific  witnrsset  ' 
attended  on  their  part  at  all  tho  three  experiments  In  &~ 
the  appellants  remained,  and  still  remain,  ready  to  pnn.-.v 
the  satisfaction  of  a  jury,  that  the  work,  even  as  prep*>  I  '■ 
be  carried  on  under  the  respondents'  last  specification.:-' 
niiisuuce.  But  the  Court  below,  hy  the  course  uLii-h  l'-1 
ultimately  adopted,  hov«  denied  tho  appellants  an  opp  rlc.  ' 
of  proving  their  case  before  a  jury,  and  that,  with  «11  i'-"- 
ence,  iu  direct  violation  of  the  provision  in  tho  Judialnir  J.- 
Here, again,  tho  proceedings  of  the  Court  below  ale  fra'Ll; 
with  irregularity,  by  reason  of  which  the  appellants  hurt  ■'■' 
practically  surprised,  and  been  truly  deprived  of  haiiu?  &  - 
cube  properly  tried.  Vt  hen  the  third  experiment  was  juiiiii'i-- 
iu  presence  of  Professor  Thomson,  the  case  still  stood  icn.:U-- 
to,  or  appointed  for  jury  trial.  The  Court  did  not  tlitn.  a  .'■ 
Buy  time  thereafter,  recal  their  interlocutors  so  remiuiigti 
case.  The  apjiellantfl,  tlicrefore,  were  Lot  made  a»ar.-  t.i 
the  Court  would  or  might  take  Professor  Thomscu'.  V'. 
us  a  verdict  upon  which  they  would  finally  dispose  ul  Ibtiv 
If  tbe  appellants  hod  understood  that  the  report  waste  st>~ 
seiie  the  jury  trial,  for  which  full  preparation  had  bete  i»— ' 
bj  both  parties,  tiicy  might  more  strenuously  liare  t|p« • 
the  remit — say  upon  the  expitsacnactuieutof  lheJoJi.il-' 
Act ;  or  they  might  at  least  have  stated  special  ol.jtt-tat'H 
the  repoit  after  it  was  returned  to  the  Court,  more  esjucu".' 
a-  the  remit  was  not  made  with  consent.  As  an  imJ  "  * 
C"Urt  in  dtoling  with  the  interim-interdict,  the  rtpvi  ** 
sulwtautially  of  little  importance  to  the  appellants,  br--W. 
whatever  might  be  the  opinion  of  tlie  learned  Profess*.  ^ 
appellants  conceived  that  they  bad  still  open  to  UhbUis 
legitimate  remedy  of  proving  their  allegation  of  minui  *■ 
folu  a  jury,  being  quite  willing,  and  necessarily  undtrtsls* 
by  the  form  of  tiie  iasuu  which  they  bad  obtahted  fro"  * 
Issue  clerks,  to  prove  by  the  verdict  of  a  jury, that  tJww^1" 
...._..  m^j  tb*  tssfxac***  ■ 
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specification,  mint  prove  a  nuiaauce.  Bat  from  all  this  proof, 
the  appellants  were  must  unexpectedly,  irregularly,  and  un- 
justly debarred,  by  tlie  Court  withdrawing  the  case  from  Jury 
till!,  and  de  piano  pronouncing  dual  judgment  against  the  ap- 
pellants by  their  Interlocutor  of  22d  January  1860.  And  here, 
agsin,  a  farther  fundamental  objection  arises  against  the  pro. 
(■x-dingH  in  the  Court  below. 

3.  Because  the  judgment  of  the  Court  below,  whereby 
the  appellants'  masons  of  suspension  and  interdict  are 
timptkiter  repelled,  is  wholly  erroneous  and  incompatible 
with  the  prior  interlocutors,  inasmuch  as  that  judgment 
authorizes  the  respondents  to  carry  on  their  candle-work 
according  to  the  mode  in  which  it  was  conducted  at  the 
time  when  the  appellants  first  applied  for  interdict ; 
whereas  the  Court  could,  at  most,  upon  the  footing  of 
their  own  interlocutors,  only  authorize  the  respondents 
to  cany  on  the  work  according  to  the  specification  sup- 
posed to  be  sanctioned  by  Professor  Thomson's  report. 

The  respondents  supported  the  judgment  on  the  fol- 
lowing grounds : — 

1.  Ik-cause  the  experiments  allowed  by  the  interlocutors  of 
17th  Novemlicr  1847,  and  22d  January  and  12th  February  1848, 
■en-  in  conformity  with  the  c  u:so  sanctioned  by  the  practice 
of  t be  Court  of  Session  and  the  decisions  of  the  House  of  Lords, 
and  were  in  themselves  essential  to  the  justice  of  the  case,  in 
whatever  way  it  might  be  ultimately  disposed  of,  more  espe- 
cially taking  into  view  the  nature  of  the  case,  and  the  pleas 
of  the  appellants  therein. — Trotter  v.  Farnie  and  others,  Dec. 
',1830,  H  S.  144;  Cct.  1,1831,  5  W.  and  8.  649-66.  Dowle 
r  Olipbant,  lltli  Dec.  1813.  Bwinton  v.  Pi-die,  26th  Aug.  1839, 
Jl-L.  and  liob.  1018 ;  0th  March  1837,  16  8.  775.  2.  Because 
the  course  followed  by  the  Court  in  the  subsequent  interlock 
tors,  whereby  their  Lordships  remitted  to  scientific  chemists  to 
t'iilMt  the  manufacture  under  their  inspection,  and  report 
the  result,  was  (be  only  course  calculated  to  enable  them  to 
decide  the  cause— was  agrecahle  to  the  course  followed  and 
approved  of  by  the  Court  in  the  case  of  Trotter  u.  Farnie— 
and  was  not  objected  to  by  the  appellants  at  the  time— and 
i*  not  in  any  respect  objectionable,  on  any  ground,  in  law  or 
otherwise. — [The  ground  on  which  this  taxtnd  reason  was  sup- 
ported, was,  that  the  statementa  of  the  appellants  in  the  Court 
below,  as  to  the  nature  of  the  respondents'  manufactory,  did 
out  raise  any  proper  question  of  fact.  They  were  merely  pro- 
likmaticai  or  hypothetical  statements  of  what  would  be  the  re- 
sult, in  their  apprehension,  of  the  manufactory,  if  established; 
and  therefore  the  case  did  not  fall  under  the  scope  of  the  Jury 
Curl  statutes  and  practice.]  3.  Because  the  appellants  are 
birred  by  their  conduct  in  the  cause,  and  by  the  course  of 
pleading  which  tliev  adopted,  from  now  objecting  to  the  said 
mi-  rtocutors.— Dickson  u.  MoukJand  Canal  Co.  16th  Nov.  1821, 
1  So.  1*5— affirmed  on  appeal  29th  June  1825, 1  W.  8.  636. 
Mcintosh  v.  Lady  Asbburtou,  1st  March  1834;  12  Sli.  518. 
WiUn  and  Son,  10th  Feb.  1837  i  15  Sh.  623.  Brown,  15th 
Jan.  1842  j  4  Dun.  386.  Jolly  e.  Graham,  12th  Dec.  1827  -,  6 
oh.  236.  ILilkett  v  Earl  of  Elgin,  9th  Feb.  1831 ;  9  Sh.  412. 
Giant  p.  Dunbar,  11th  June  1634  j  12  Sh.  717. 
AWf  Q.  C.  and  AiuUnoit  Q.  C.  for  appellants — 

Our  objections  arc — I.  That  the  record  whs  nut  closed,  and  there- 
fore mi  final  interlocutor  could  be  pronounced  on  the  merits. 
IW  Judicature  Act  (6  Geo.  IV.  c.  ISO,  §§  4,  10).  ia  peremptory 
m  ordering,  that  before  Ihe  final  disposal  of  the  cause,  the  Lutd 
Ordinary  must  liftn  it.  This  view  is  cottSrmed  by  the  recent 
Kiitote  I3aiid  14  Vict,  c  36,  g  5,  which  dispenses  with  the  con. 
Wt  of  counsel,  hut  still  saves  the  signature  of  the  Judge.  The 
[■roi-iiino  of  the  itatuie  must  be  strictly  obeyed,  and  there  is  no 
Wrrtioa  In  the  Court  to  dispense  with  it.  Many  cases  shew 
J«t  it  is  a  fatal  objection  that  the  record  has  not  been  duly 
W4— Fattteori  v.  Campbell,  S  S.  D.  208 ;  Nicholson  n.  H  iy, 
I  D.  B.  H.  995  -,  Sproat  s.  Mure,  5  8.  D.  66  ;  Doig  v.  Fenton, 
5  S.  D.  383 ;  Falconer  B.  Shiells,  4  9.  D.  629  ;  Werayss  v.  Wil- 
■on,  6  Bell's  App.  Cu.  394.  a.  The  case  was  nut  sent  to  jury 
irisL  aa  itsjagM  to  have  been.  This  is  one  of  the  cases  enume- 
rated hi  asst  statute  ■■  exclusively  adapted  fur  a  jury.— 6  Geo. 
IV-  c  iMt  f  to.  Section  18  expressly  include*  "all  actions 
'roagfc*  %•>  StuWnc* ;"  It  does  nut  say  actions  "of  damage.," 
Jiun|U*i*s>d  ■damages"  is  used  in  other  cases  in  the  same 


it  to  a  jury  T] 


clauses,  and  therefore  the  present  case  is  within  the  clause.  If 
so,  the  Court  had  no  discretion  but  to  send  it  to  a  jury,  and 
had  no  jurisdiction  to  dispose  of  it  otherwise.— Marshall's  Trus- 
tees v.  Kerr,  3  Sh.  and  M'L.  I  ;  Montgomerie  v.  Bos  well,  1  M'L. 
and  Rob.  136. 

[Lard  Chancellor.— Did  yon  ever  require  it  to  be  a< 
It  does  not  clearly  appear  from  our  cise  that  v 
always  stood  upon  our  rights ;  and  even  though  i 
manded  a  jury,  we  are  not  to  be  prejudiced  by  this  oi 
At  least  we  did  not  consent  to  have  the  case  disposed  of  without 
a  jury  trial.     Chips  of  acquiescence  and  consent  hare  no  bearing 
except  where  the  Court  has  a  discretion. 
[  Lord  Chancellor. — Do  you  say  both  parties  could  not  hare  dis- 
pensed with  a  jury  ?] 

They  certainly  oould  have  gone  off  into  an  arbitration,  but  no- 
thing short  of  i  hut.  No  consent  of  parties  can  give  a  legal  juris- 
diction to  the  Court  where  it  has  none  independently.  3.  The 
remit  to  the  issue  clerks  Is  a  dual  and  irrevocable  order.  Even 
though  this  case  were  not  within  the  enumerated  case*  of  the 
statute,  still,  when  the  Court  granted  an  issue  fur  trial,  Its 
jurisdiction  was  thereby  exhausted — 55  GcO.  III.  c.  41,  I  4;  6 
Geo,  IV.  c.  ISO,  6,  15;  Moutgomerie  u.  Boswell,  I  M'L.  and 
Hub.  136  1  Craig  v.  Duffus,  6  Bell's  App.  Cu.  308.  4.  We  did 
not  consent  to  the  case  being  disposed  of  as  it  was  disposed  of. 
Our  consent  to  the  interlocutor  (17th  July  1849)  waa  merely  to 
this  effect,  that  the  manufactory  should  be  curried  on  according 
to  Prufeasor  Thomson's  specification  in  the  meantime,  until  the 
merits  should  be  disposed  of.  We  merely  consented  to  mitigate 
the  rigour  of  the  interdict  to  a  limited  extent.  Yet  the  Court, 
instead  of  allowing  the  case  to  go  to  jury  trial,  adopted  Profes- 
sor Thomson'*  evidence,  and  disposed  of  the  case  upon  that 
evidence.  We  could  neither  check  nor  control  Professor  Thom- 
son's evidence;  it  was  an  ex  paiU  experiment  that  was  substi- 
tuted for  a  trial,  whereas  we  had  a  clear  right  to  go  into  evi-  • 
dence  before  some  person  or  other. 

f  Lord  Chancellor. — How  can  you  ssy  that,  after  consenting  to 
an  order  to  go  into1  an  experiment,  you  were  not  to  be  bound 
by  the  result  of  that  experiment  f  Besides,  what  question  do 
you  say  ought  to  have  gone  to  the  jury,  after  you  consented  to 

We  say,  jf  rj[,  it  should  have  been  the  old  issue.  Secondly,  If  we 
could  not  have  had  the  old  issue,  then  it  should  have  been  this — 
Whether  the  manufactory,  if  carried  on  in  any  other  mode  than 
that  specified  in  Professor  Thomson's  report,  would  not  have 
been  a  nuisance  ?  The  interlocutor  of  17th  July  1849  operated 
only  aa  the  interim -interdict,  and  had  the  same  limitation  aa 
that  interdict.  The  final  interlocutor,  however,  repelled  abso- 
lutely tlie  reasons  of  suspension  and  Interdict,  thus  virtually 
finding  that  we  never  had  any  cause  of  complaint,  notwith- 
standing we  had  succeeded  so  far  in  modifying  the  operation  of 
the  manufactory.  Thus,  the  very  next  day,  the  respondents 
might,  under  that  Interlocutor,  have  carried  ou  tlieir  operations 
according  to  the  old  plnn  first  proposed. 

Bethd  Q.  C,  and  O.  II.  Pattison,  for  respondents — 
These  technical  objections  are  taken  here  for  the  first  time;  and 
though  we  hold  that  consent  has  barred  the  appellants  from 
making  them  available,  yet— I.  As  to  the  record  not  being 
closed  ; — There  is  no  particular  form  specified  of  closing  the  re- 
cord, and  it  is  not  even  agreed  whether  the  Lord  Ordinary  ought 
not  tu  sign  every  page  of  the  record.  All  that  Is  required  is, 
that  the  papers  intended,  to  form  the  record  be  Indicated  and 
identified,  which  was  aubitantially  done  here.  Now,  both  par. 
tics  treated  the  record  as  adjusted.  Thus  the  Lord  Ordinary 
ordered  the  record  to  be  printed,  and  Ihe  appellants  printed  it 
accordingly.  Tlie  statute  docs  not  say  that  there  is  to  be  a 
nullity  it  tlie  Lord  Ordinary  has  not  signed ;  but,  at  all  events, 
the  appellants  are  burred  by  having  treated  it  aa  an  adjusted 
record.-r-Heid  t.  M'Cormick.  B  S.  D.  300;  Bairn.  Whitehaven 
Cu.  7  Bell's  App.  Ca.  2.  This  is  not  one  of  the  enumerated 
cases  of  the  statute.  "  Acliims  for  nuisance"  mean  actions  of 
damages  brought  for  an  existing  nuisance,  and  not  an  action 
brought  to  prevent  a  possible  nuisance  being  created.  The  case* 
cited  do  not  apply  ;  whereas  there  are  cases  to  shew  this  is  not 
an  enumerated  case — Trotter  ».  Farnie,  9  S.  D.  144 ;  5  W.  and 
8.  649  ;  10  S.  D.  423.  In  Pedie  v.  Swinton,  1  M'L.  and  Bob. 
1024,  this  very  point  arose,  and  was  decided  fur  us.  a  As  to 
the  lira,  '--  of  an  issue  being  Irrevocable : — It  was  competent 
tor  the  >         Court,  when  a  separate  Court,  to  deal  with  a  cass 
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tent  to  it.  That  Court  wai  not  obliged  to  lake  the  cue  to  trial, 
but  might  have  disposed  of  the  case  otherwise.  If  It  was  thought 
fit.— 55  Geo.  HI.  c.  42,  gg  3,4;  59  Geo.  III.  c  35.  §§  8,  13. 
Whit  the  Jury  Court,  when  separate,  could  do,  the  Cnurt  of 
Session  can  now  do.— 1  Will.  IV.  a  69,  S§  1,  16.  In  Montgo- 
mery v.  Boswell,  the  Court  said  it  was  a  111  case  for  a  jury,  and 
tile  Inner-House  held  that  the  interlocutor  granting  the  issue! 
could  not  be  review,  d.  But  here  the  issues  had  never  been  ad- 
justed. Besides,  there  are  many  cases  to  she*,  that  after  a  party 
bas  acquiesced,  there  can  be  no  trial. — Dixon  e.  Monkland  Canal 
Co.  1  W.  and  S.  636;  Mackintosh  o-  Aslibimmi,  13  8.  D.  516; 
Wilson  e.  Stmthers,  15  S.  D.  523 ;  Brown  v.  Love,  4  D.  B.  M. 
B86.  4.  As  to  consent ;— The  technical  objections  are  all  swept 
away  by  the  consent  of  the  appellants.  The  interlocutor  (17  th 
July  1649)  was  an  admission  that  there  was  a  mode  of  carrying 
on  tlie  manufactory  nithout  creating  a  nuisance;  and  after  that, 
it  waa  clear  there  was  nothing  to  go  10  a  jury.  There  w  as  do 
actual  fact  to  be  tried :  All  was  mere  hypothesis.  In  England, 
■ucb  hypothetical  questions  of  nuisance  are  held  to  lead  to  so 
vague  and  uncertain  inquiries,  that  courts  of  equity  refuse 
applicationi  of  this  kind.— Haines  v.  Taylor,  3  Phillip's  Cb.  C. 
909.  In  Scotland,  it  is  different ;  yet  here  it  was  plainly  a  mis- 
take on  both  sides  to  take  a  remit  to  the  issue  clerks.  The  jury 
could  only  have  found  an  issue  on  paper.  Accordingly,  it  was 
a  wise  and  proper  course  for  the  Court  to  appoint  a  man  of 
science  to  report  on  the  matter.  To  that  course  the  appellant* 
consented  deliberately  and  judicially.  And  after  such  consent, 
the  case  was  exhausted  when  the  report  of  Protestor  Thomson 
was  made,  and  nothing  remained  but  to  treat  of  expense*.  It 
would  therefore  be  a  violation  of  all  justice  to  allow  a  party, 
after  di spenti i ig  with  certain  forma  of  procedure,  and  consenting 
to  this  remit,  to  turn  round  and  fall  back  on  technical  objec- 
tions, after  finding  the  result  of  the  proceedings  be  had  ac- 
quiesced in  to  be  unfavourable. 

Bolt  replied, 

Lord  ChanuUar. — My  Lords,  In  thus  case,  the  merit*  certainly 
are  not  to  be  decided.  The  question  is,  what  U  (he  weight  of 
the  diQerent  technical  objectiou*  which  have  been  taken  at 
your  Lordahipa'  bar.  The  law  of  Scotland  differs  from  the  law 
of  England  in  this  respect,  that  the  law  of  England  does  not 
permit  a  man  to  maintain  a  bill  for  an  injunction  for  n  pro- 
bable nuisance;  hot  the  law  of  Scotland  does,  and  that  juris- 
diction was  called  into  exercise  in  the  present  case. 

Now,  my  Lords,  that  very  distinction  lead*  to  a  great  deal 
which  will  enable  your  Lordship*  to  come  to  a  satisfactory 
conclusion,  I  think,  upon  Ibis  point ;  for  whereit  is  problema- 
tical whether  that  which  doe*  not  exist  will  be  a  nuisance  or 
Hot,  it  may  be  difficult  to  meet  the  exact  case  ;  but  where  an 
actual  fact  has  taken  place, — where,  fur  example,  a*  In  this 
case,  there  was  an  intention  to  build  a  candle  manufactory, — 
till  that  Intention  was  carried  into  erteel,  it  would  be  difficult 
to  lay  whether  It  would  be  a  nuisance  or  not ;  because  at  leant 
it  seems  to  lie  admitted — and  the  learned  counsel  was  bound 
to  give  way  upon  that  point — that  a  candle  manufactory  i*  not 
in  itself  absolutely  a  nuisance.  It  may  be  a  nuisance,  and  the 
probability  certainly  is  in  favour  of  that ;  but  it  may  not  be  a 
nuisance.  Science  has  certainly  gone  so  far  as  to  produce  so 
many  modes  of  working  in  these  coses,  a*  to  prevent  that  which 
was  formerly  decidedly  a  nuisance,  from  now  being  so.  When 
a  manufactory  is  actually  established,  then  it  becomes  an  ob- 
ject of  Berne.  If  it  be  smoke,  for  example,  which  may  lead  to 
great  damage,  that  is  an  object  of  one  sense.  If  it  be,  as  in 
this  case,  the  stench  arising  from  the  manufacture,  which  may 
be  exceedingly  hurtful,  it  Is  the  object  of  another  sense.  But, 
as  an  object  of  sense,  it  is,  if  I  may  use  the  expression,  a  tan- 
gible matter.  You  can  tell  whether  or  not  you  have  evidence 
that  it  ia  a  nuisance  in  the  proper  sense  of  the  term.  It  is  not 
quite  so  easy  to  decide  in  these  days  whether  any  given  manu- 
factory to  be  established  will  prove  a  nuisance  or  not.  In  this 
state  of  unccttainty,  the  present  appellants  proceeded  iu  the 
Court  of  Session,  and  tbey  asked  for  that  which  they  obtained 
— and  It  is  eiceedirigly  important  to  see  what  they  did  ask 
for,  and  what  they  did  obtain.  They  asked  for  an  interdict 
and  suspension  of  the  proceedings  of  the  respondents,  an  ab- 
solntn  interdict,  "  to  interdict,  prohibit,  and  discharge  the 
respondents  from  introducing  into  the  buildings  after  men- 
tioned," to  be  erected,  "  the  property  of  the  respondent  Mr. 
Brown,  machinery  fitted  for  the  purpose  of  can  die -making,  or 
pnelug  the  manufacture  of  candles  within  the  said  pre- 


inises,  or  otherwise  create  a  nuisance  within  the  same."  Kos, 
my  Lords,  I  suppose  nobody  will  contend  that  yon  can  ban 
in  Scotland  an  interdict  to  prevent  *  man  who  ia  erecting  s 
buildin.LC,  generally  from  committing  any  nuisance  within  tug 
same,  because  you  might  ley  a  ground  of  course  that  the  build. 
ing  ia  intended  to  be  used  for  a  nuisance,  or  you  might  obtain 
an  injunction  against  every  man  wbo  might  convert  a  dwelling- 
house  into  a  very  perfect  nuisance—  he  might  bum  coals  hi  Its 
back -yard  if  he  thought  fit,  and  create  other  nuisances  of  avert 
odious  description.  You  must  therefore  allege,  and  prove »ksl 
you  allege,  that  a  use  is  intended  to  be  made  of  panicolv 
buildings  or  placet,  which  will  operate  as  a  nuisance-  Tskinc, 
therefore,  that  as  a  part  which  you  could  not  maintain  ultimately, 
then  what  the  appellants  asked  for  waa  this — that  Mr.  Brown, 
who  was  tlien  erecting  these  buildings,  should  be  prohibiiei 
from  erecting  ''machinery  fitted  for  the  purpose  of  cud li- 
mn king,  or  commencing  the  manufacture  of  en  "die*  within  us 
said  premises."  Now,  my  Lords,  he  obtained  an  interdict  (uw 
answers  were  to  be  put  in  within  fourteen  days)  according  to 
the  prayer.  It  waa  no  doubt  an  interim-interdict ;  and,  upuni 
subsequent  proceeding,  the  Lord  Ordinary  having  madeaceruia 
order  with  regard  to  a  proposition  which  bad  been  submitted  tot 
an  experiment,  he  continued  the  interdict.  The  interdict  >u 
therefore  then  enlarged  to  the  period  when  there  aboald  b< 
something  like  a  final  end  of  this  matter.  There  is  as  dealt 
that  the  interdict  was  enlarged  iu  point  of  duration  of  time  by 
the  second  order. 

Mow,  my  Lords,  the  pleadings  were  of  this  nature:— Tbt 
respondents,  fmm  the  beginning,  answered,  that  the  candle  ant- 
ing, which  had  not  commenced  regularly,  waa  not  an  object  of 
sense — was  simply  an  assertion  on  the  one  tide,  and  a  denial  oa 
the  other — not  a  denial  that  candle- making  was  intended,  bat 
a  denial  of  that  which  constituted  the  oUance,  namely,  last 
candle-making  upon  those  premises  would  be  a  nuisance.  It 
could  not  be,  unless,  as  it  was  at  first  argued,  that  candle-making 
was,  as  it  is  not,  by  the  law  of  Scotland,  such  a  nuisance,  thai 
there  could  be  no  meant  of  obviating  iu  The  one  side  insist*! 
that  it  waa  a  nuisance,  and  would  be  so.  Tlie  respcsdesl 
answered  that  by  asserting,  that  in  the  way  in  which  lie  inteodni 
to  conduct  his  manufacture  upon  those  premises,  there  would 
not  be  a  nuisance.  That  was  the  issue  to  be  tried  i  Would  it 
be  a  nuisance  or  not  f  In  the  first  place,  when  the  first  a- 
periment  was  tried,  I  agree  with  the  learned  counsel  for  the 
appellants  at  your  Lordships'  bar,  that  that  experimmi  ra 
ordered  with  a  view  to  assist  the  jury— and  at  that  time  tat 
matter  wai  intended  to  go  to  a  jury— and  the  evidence  of  it* 
experiment  would  have  been  properly  laid  before  the  jury.  Tin 
Court  was  driven  to  the  extremity  of  ordering  this  ci  peri  awe  I, 
by  the  very  circumstance  to  which  I  have  alluded,  namely,  last 
it  was  called  upon  to  grant  this  interdict  before  the  nuisance 

How,  my  Lords,  after  various  proceedings,  which  it  it  mne- 
eeisary  for  me  to  go  through,  I  would  merely  make  the  obser- 
vation with  regard  to  the  appellants,  that  there  were  ssvcnl 
orders,  one  after  the  other,  directing  these  experiments,  Iras 
which,  though  they  had  no  absolute  right  to  appeal,  yet  um; 
have  a  right  to  appeal  with  the  leave  of  the  Court.  Tneyrewr 
applied  for  that  leave — though  they  come  afterwards  bete,  tad 
appeal  from  these  orders,  as  they  had  a  right  to  do.  It  bmh 
be  considered,  not  as  taking  away  the  right,  but  as  havkaj  t 
considerable  operation  in  the  matter,  that  the  parlies  allow  Bit- 
ters to  go  on,  step  by  step,  not  objecting  to  them,  and  ■aid 
led  to  the  final  issue  which  they  then  dislike,  and  then  topes! 
from,  when  tliey  might  have  stopped  tbo  whole  *ai*tM*f  at  u 
earlier  period.  Bat  that  they  did  not  do.  Ho«evtx<  io-tae  re- 
sult, they  at  Isst  aaked  for  an  issue,  after  certain  iiipaiiapiin 
or  auch  order  us  the  Court  shall  think  proper  to  make-  Bo  last 
they  do  not  confine  themielvei  actually  a*  to  asking  tear  aniatoe, 
but  they  put  it  in  the  alternative,  and  the  result  is,  that  tbm 
are  issue*  ultimately  directed.    Those  issues  go  to  rJwjgaotls 


ily  have  tried  the  question  of  what  that  is* 
to  that  particular  specification — would  this  c 
ried  on  according  to  that  particular  speeiScalioa,  benf* 

How,  my  Lords,  the  result  was,  that  instead  of 
to  re-form  the  Issue,  or  to  send  the  matter  »»*>■" 

isj  with  the  consent,  but,  I  mast  stale 
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without  «ny  opposition  ultimately  u  regards  either  party,— 
this  matter  »n  sent  for  another  experiment  to  be  made  before 
t  most  scientific  person,  and  full  liberty  was  given  to  the  appel- 
lants to  attend  that  Experiment  with  two  scientific  persons.  It 
hts  been  treated  at  yonr  Lordships'  bar  as  if  that  experiment 
■si  to  be  a  question  of  evidence  ou  both  sides.  It  was  no  such 
tiring.  It  was  a  simple  question  of  science  and  of  tlio  senses 
combined, — tho  operation  of  the  senses  and  of  science  upon  the 
person  who  was  to  test  and  examine,  and  try  the  experiment. 
The  experiment,  of  coarse,  was  performed  by  persons  who  un- 
derstood the  nature  of  the  trade,  and  they  asserted  that  it  would 
mt  be  a  nuisance.  A  scientific  person,  Dr.  Thomson,  wit- 
nessed that  experiment ;  and,  to  see  that  the  experiment  was 
fairly  conducted,  scientific  persons  on  the  part  of  the  appel- 
lant* were  allowed  to  be  introduced,  and  the  result  arrived  at 
was  the  most  conclusive  which  it  is  possible  to  con 
learned  Professor,  going  through  the  matter,  does 
strongest  possible  way,  not  only  that  it  was  no  nuisance,  but 
that  it  was  entirely  free  from  all  objection.  It  ifl  not  neces- 
sary to  go  into  particulars,  because  it  led  to  that  to  which  I 
■ill  presently  call  your  Lordships'  attention  ;  but  It  It  Impos- 
sible that  any  report  from  a  scientific  person  could  be  more 
satisfactory  than  the  reportof  Dr.  Thomson.  He  says,  speak- 
ing of  two  experiments  made  with  different  materials,  "Both 
experiment*  were  made  In  the  same  way,  and  the  results  of 
bath  were  identical.  I  may  therefore  state  with  perfect  confi- 
dence, that  the  process  of  candle- making,  as  conducted  by  Mr. 
Common,  cannot  In  the  least  incommode  the  neighbourhood — 
that  it  Is  not  injurious  to  the  health — and  does  not  give  out 
any  offensive  smell."  Tlien  it  is  stated,  "  The  report  was  most 
unexpected  to  the  appellants,  but  as  it  was  a  judicial  report, 
affording  a  prima  foot  case  in  favour  of  the  respondents'  new 
mode  of  manufacture,  as  explained  iu  their  lust  specification, 
the  appellants  were  humbly  advised  that  they  ought  to  consent 
to  a  recal  of  the  interim-interdict  which  they  had  obtained  In 
the  Bill-Chamber."  Then  they  say  that  that  wan  with  a  certain 
understanding.  That  understanding  never  was  expressed, — 
it  does  not  find  it*  way  into  the  top  of  the  interlocutor  which 
followed  that  consent,  and  embodies  it,— and  therefore  your 
Lordships,  I  apprehend,  are  bound  to  disregard  that,  which  I 
consider  wa*  introduced  by  way  of  parenthesis,  and  was  not 
justified  by  anything  that  appear*  before  your  Lordships  In 

Now,  my  Lords,  upon  that  consent,  In  my  opinion,  the  whole 
case  turns.  I  shall  presently  refer  to  the  different  objections 
which  have  been  raised  ;  but  I  think  one  of  these  objections,  at 
sll  events,  roust  be  considered  as  the  only  objection,  and  there- 
lore,  if  the  consent  has  nut  a  double  operation.— fint  of  all,  as 
tar  as  (he  case  went  up  to  that  point  of  concluding  the  appel- 
lants upon  the  merits,  and  ttcontily,  of  concluding  him  or  ex- 
cluding him  from  objecting  to  previous  defects  in  the  proceed- 
ings,— then  the  appellants  would  be  entitled  to  a  remit  at  your 
Lordships'  band*. 

Now,  my  Louis,  the  case  has  been  very  elaborately  argued 
upon  this  point,  and  exceedingly  well  argued ;  but  the  point 
that  lias  been  most  laboured  has  been  this, — that  this  consent 
wsa  (imply  to  modify  to  a  certain  extent  the  interim-interdict, — 
thai  that  interdict  was  of  course  asked  tor,  for  a  certain  portion 
of  time,  and  certainly  not  beyond  the  final  hearing  of  the  cause, — 
and  that  the  consent  was  not  to  be  more  extended,  but  wa*  to 
be  limited  by  the  duration  of  the  interim-interdict. 

My  Lords,  In  the  first  place,  the  only  point,  a*  I  apprehend, 
which  was  to  be  decided  in  this  case,  was  the  simple  question, — 
whether  candle-making,  as  carried  on  by  the  respondents,  wa* 
a  nuisance  or  not,— and  whether  the  appellants  were  entitled  to 
another  order.  I  shall  presently  address  a  few  observations  to 
year  Lordships  npou  that  matter,  but  they  came  at  last  to  the 
simple  question.  Were  the  appellants  right  iu  asserting  that 
the  candle-ma king,  a*  it  would  be  carried  on,  (for  they  could 
only  (peak  problematically),  would  be  a  nuisance,  or  did  they 
ton  oat,  in  point  of  fact,  to  be  wrong  t  When  the  candle 
manufactory  came  into  existence,  and  became  an  abject  of  sense, 
and  the  subject  of  investigation  by  science,  the  result  was,  that 
ft  was  no  nuisance  at  all. 

Mow,  my  Lords,  that,  I  apprehend,  was  the  only  question  to 
he  tried.  The  parties  themselves,  by  acquiescence,  and  by 
-"  eat,  adopted  ail  that  had  been  done  up  to  that  time  ; 

■uBSw' 

it  w as  substituted  for  the  issues. 


Now,  the  experiment  being  substituted  for  the  issues,  how  could 
you  have  the  issues  ?  I  asked  the  learned  counsel  for  the  ap- 
pellants during  the  argument,  what  there  wa*  to  try;  and  if 
he  looks  at  his  own  summons,  it  will  be  teen,  that  beside*  the 
question  ol  nuisance  to  be  decided, — and  he  should  assent  to  the 
conclusion  of  a  scientific  person  like  Dr.  Thomson, — any  other 
question  was  simply  this,  whether  Mr.  Brown  should  be  pro- 
hibited "from  introducing  into  the  buildings  after  mentioned, 
the  property  of  the  respondeat  Mr.  Brown,  machinery  fitted 
for  the  purpose  of  candle-making,  or  commencing  the  manufac- 
ture of  caudles."  He  had  already  commenced  and  fixed  ma- 
chinery. That  was  not  a  question  to  submit  to  a  jury.  The 
Court,  then,  exercised  its  equitable  power  by  granting  an  inte- 
rim-interdict, and  there  remained  nothing,  therefore,  to  go  to  a 
jury-  I  am  utterly  at  a  loss  to  conceive,  and  I  have  nut  beard 
an  attempt  made  at  the  bar  to  offer  any  suggestion  a*  to  what 
would  be  the  terms  of  an  issue  to  go  to  a  jury.  Then,  my 
Lords,  the  only  question  is,— if  that  be  so,  is  the  consent,  as  we 
here  find  it,  such  a*  to  be  a  waiver  of  the  objections?  Now, 
my  Lords,  I  apprehend  that  every  party  may  waive  that  which 
the  law  ha*  introduced  for  his  own  benefit;  and  if  these  parties 
have  done  so, — and  supposing  that  to  bo  a  fatal  objection  in  it- 
self, standing  by  itself,  or  supposing  that,  under  the  jury  act, 
this  was  a  trial  that  ought  to  have  gone  to  a  jury, — or  supposing 
it  were  not,  and  that,  having  gone  to  the  issue-clerk,  then  they 
were  not  at  liberty  to  recal  it :— take  any  of  those  cases. — they 
might  have  been  fata]  in  themselves,  but  all  these  were  left  im- 
perfect to  the  knowledge  of  the  appellants,  who  never  objected 
to  their  being  left  in  that  state, — who  never  called  upon  the 
Court  to  put  them  in  a  different  state,— and  then  are  they  to  be 
allowed,  when  the  merit*  are  decided  against  them,  to  come 
here,  and  for  the  first  time  to  raise  these  questions  upon  these 
technical  point*,  and  call  upon  your  Lordships  to  deckle? 
Your  Lordships,  in  my  opinion,  are  entirely  relieved  from  de- 
ciding any  of  these  points,  because  I  think  tbat  tliey  were 
concluded  by  the  consent- 
Now,  my  Lords,  in  regard  to  the  objections  themselves,  I  will 
say  a  word  or  two  upon  them.  I  am  of  opinion,  that  under  the 
Jury  Act,  tliia  bf  not  within  the  description  which  will  be  found 
there,  of  an  action  for  nuisance.  I  am  not  at  all  impressed  with 
the  argument,  that  the  word  "damages"  is  omitted,  becausel 
find  it  sometimes  inserted  and  sometimes  omitted,  where  It 
would  be  just  as  properly  inserted  in  the  one  case,  and  omitted 
in  the  other,  aa  we  find  it  tho  contrary.  But  this  is  not  an  ac- 
tion fur  a  nuisance.  This,  us  it  hua  been  properly  said,  is  an 
action  to  prevent  a  nuisance, — to  prevent  the  possibility  of  a 
nuisance  arising.  This  ia  to  prevent*  nuisance  ever  existing, — 
not  an  action  for  a  nuisance.  I  am  clearly  of  opinion  tbat  this 
case  doe*  not  fall  within  that  exception.  Then,  upon  the  other 
question,— whether  it  i*  competent  to  stop  the  case,  now  that  it 
has  gone  to  the  clerk  of  the  issues, — taking  this  argument,  that 
this  is  a  case  which  is  not  within  the  enumeration,  there  may 
be  some  difficulty  in  it,  but  your  Lordships  are  not  coiled  upon 
to  decide  it.  I  am  strongly  disposed  to  think  that  there  is  no  real 
difficulty,  and  that  the  Court  oi  Session  has,  aa  I  hope  it  has,  with 
*  due  construction  of  the  power  which  formerly  belonged  to  the 
Jury  Court,  and  which  was  transferred  to  them  by  the  lute  act, 
so  considered.  If  so,  there  can  be  no  question  ;  but  I  still  think 
that  the  record  was  nut  properly  closed ;  and  if  the  matter  had 
gone  out  to  trial  upon  a  question  to  be  submitted  to  a  jury,  then, 
undoubtedly,  it  would  have  been  a  fatal  objection,  because  there 
must  be  a  closed  record,  and  the  parties  are  not  to  be  sent  to 
trial  upon  any  thing  else.  But  with  an  imperfect  record,  and  the 
appellants  choosing  to  adopt  proceedings  which  are  not  founded 
upon  a  closed  record,  1  submit  to  your  Lordships  that  they  are 
not  at  liberty  to  fall  back  upon  the  objection,  and  say  that  this 
arrangement  was  made  upon  the  record.  I  do  not  feel  it  neces- 
sary to  go  further  into  these  objections,  which  I  think  your 
Lordships  are  not  called  upon  to  decide.  I  apprehend,  if  they 
were  examined,  they  would  not  be  found  to  be  of  great  weight- 
Now,  my  Lords,  the  consent  goes  to  questions  of  form ;  be- 
cause, after  all,  they  are  questions  here  of  form,  and  not  of 
substance-  They  may  be  in  themselves  question*  of  substance, 
but,  as  brought  lorward  here,  they  are,  simply  and  technically, 
questions  of  form,  raised  to  obstruct  the  decision  of  your  Lord- 
ship* upon  the  merits  of  the  case.  Then,  are  the  merits  proved  f 
It  is  said  that  this  was  a  simple  consent  to  that  which  had  been 
decided.  The  appellants  themselves  call  it  a  judicial  report — 
by  the  judicial  report  of  Dr.  Thomson.  I  have  already  shewn 
that  that  interim  interdict  had  been  extended  ;  and  as  the  point 
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be  Mopped  ?    There 

dents,  it  would  Inure 
beginning  of  tlieir  m 
to  get  into  full  work  ii 


of  lime  to  which  it  wasextended,  never  arrived  in  law— namely, 
tlie  trial  of  this  question  in  tin*  way  in  which  the  appellants 
suggested  that  it  ought  to  be  tried — this  would  be  in  effect  a 
perpetual  interdict  in  that  sense.  But  without  insisting  upon 
that,  what  else  wns  there  in  the  way  ?  What  obstacle  was  to 
be  removed  except  this  interim -interdict  removed  it?  What  is 
to  prevent  the  respondents  carrying  on  their  trade  modo  tt 
forma — whivh,  it  is  admitted,  would  nut  be  a  nuisance —  which  is 
proved  and  consented  to?  What  else  would  be  (o  be  removed  T 
There  was  but  the  interim-interdict,  and  that  was  removed. 
The  Interdict  in  fur  gives  them  leave  to  carry  on  the  business 
In  the  way  in  which  it  waa  then  conducted.  I  think  no  words 
could  be  more  expressive  than  those  which  1  And  here,  quoting 
their  own  statement,  that  they  were  advised  to  submit  to  this, 
though  they  say  it  waa  an  Interim -interdict.  The  interlocutor 
is  In  these  pregnant  words : — "  Thy  Lords  having  considered 
the  report,  or  consent,  rccal  the  interim- interdict  granted  in 
the  Bill  Chamber,  to  the  effect  of  allowing  the  respondents 
to  carry  on  the  prnposed  manufactory  under  the  apeciflca- 
tion,  and  supersede  further  advising  in  hoc  statu."  There 
was  an  end  of  any  further  advising.  They  were  to  carry  it 
on,  but  your  Lordships  will  observe  the  uncertainty  that  there 
Is.  This  manufactory  waa  to  be  carried  on  according  to  (he 
mode  that  was  shewn  to  be  satisfactory  by  the  experiment. 
When  were  they  to  be  stopped  t  Would  the  Court  do  such  a 
thing,  in  this  stage,  after  all  the  experiments,  as  to  allow  this 
trade  to  be  carried  on  in  this  way,  and  afterwards  stop  it? 
Could  any  man  believe  that  any  Court,  any  judicial  authority, 
worthy  or  fit  to  decide  upon  the  rights  of  mankind,  could  make 
an  order  that  such  a  trade  should  be  carried  on  without  slating 
the  particular  period— and  meaning,  that  without  any  change 
of  circumstances,  without  any  new  evidence,  without  anything 
lo  call  upon  the  Court  to  pronounue  a  different  opinion  upon 
e  future  time  that  manufactory  should 
■uin  upon  the  face  of  It.  To  the  respon- 
?n  injurious  enough  to  be  stopped  in  the 
ifacture'  but  if  they  are  10  be  allowed 
their  manufacture,  and  to  be  stopped  at 
nns  luiure  and  indefinite  time,  what  ruin  would  await  manu- 
facturers !  How  would  the  business  of  the  country  be  carried 
on?  Who  would  embark  in  trade  If  an  order  of  ibid  sort  were 
made?  This  order  must  be  read  in  an  open,  liberal,  and  fair 
sense;  and  it  means,  that  which  I  think  it  sufficiently  expresses, 
that,  aa  the  matter  then  stood,  the  point  was  concluded.  As  to 
the  question  of  nuisance  or  no  nuisance,  the  respondents  would 
be  at  liberty,  notwithstanding  the  interdict,  to  carry  on  the 
trade.  In  that  ser.se,  then,  there  was  no  other  obstacle  or 
further  question  to  decide  as  regarded  the  merit). 

But,  my  Lords,  there  was  still  to  be  decided  a  question,  which, 
though  not  affecting  the  manufacturing,  does  have  a  very 
powerful  operation  in  then  cases; — there  waa  the  question  of 
coits,  and  that  question  of  costs  could  not  be  decided  without 
again  bringing  the  case  before  the  Court.  Both  parlies  were 
anxious,  and  the  appellants,  J  think,  look  the  first  step.  Tliey 
asked  the  Court  lo  put  the  case  again  upon  the  roll,  and  to 
advise  upon  it.  By  that  term,  I  understand  a  reference  to  the 
Court  itself  to  advise,  and  not  simply  a  question  as  to  whether 
they  were  lo  lake  it  back  to  the  jury.  What  waa  to  go  back 
to  a  jury  1  Let  nago  back  to  that  point.  What  was  there  here 
that  any  man  can  represent  to  your  Lordships  was  to  go  back 
to  a  jury?  Nothing.  Was  there  anything  but  a  question  to 
be  decided  by  the  Court  f  Nothing.  It  never  could  by  any 
possibility,  in  the  view  that  I  lake  of  this  case,  be  a  question  to 
be  again  submitted  to  a  jury. 

Well,  then,  my  Lords,  both  parties,  as  I  submit  to  your  Lord- 
ships—it  being  a  case  for  ultimate  decision  as  it  then  stood — 
taking  It  aa  it  then  stood — brought  it  before  the  Court;  and 
both  parties  agreeing  to  that,  the  Court  made  this  order : — "The 
Lords  having  considered  the  notes,  repel  the  reasons  of  suspen- 
sion and  interdict,  and  decern  :  Find  the  suspenders  liable  iu 
expenses,  subject  lo  modification  ;  and  before  answer  as  to 
amount  of  modification,  appoint  an  account  of  expenses  to  be 
lodged,  and  remit  to  the  auditor,"  Ac.  This  was,  of  course, 
a  great  surprise  to  the  appellants,  and  they  denied  the  juris- 
diction, upon  which  I  have  not  said  a  word.  There  cannot  be 
a  question  upon  the  point  of  jurisdiction.  Those  who  grant 
an  interdict,  can  recal  it.  The  matter  was  properly  before  the 
Court.    There  never  was  a  want  of  jurisdiction  ;  there  might 


it  can  be  waived  by  the  conduct  of  Ibe  parties.  But  it  is  said, 
"  Observe  tbe  anomalous  position  in  which  we  are  placed.  We 
complain  of  candle-making  generally  as  a  nuisance.  An  expe- 
riment has  been  made,  and,  after  various  experiments,  the  u- 
apondenla  established  to  the  satisfaction  ol  a  scientific  person 
named  by  the  Court,  aud  iudeed  to  our  own  conviction,  that  tbe 
mode  in  which  the  respondents  proposed  to  carry  on  their 
candle  manufacture  would  not  be  a  nuisance.  Very  well,* 
they  ray,  "  so  far  we  have  yielded  ;"  but  they  »slj,  "  We  have 
Hot  given  up  the  candle-making  ;  we  object  10  cundle-m iking 
therein  any  other  way  than  that  pointed  out,  because  the  other 
way  might  be  a  nuisance.  We  were  first  of  all  entitled  to  an 
injunction  restraining  candle-making  upon  those  premises  ia 
any  way  iban  that  pointed  out  by  Dr.  Thomson,  and  therefore 
we  are  entitled  to  our  expenses." 

Now,  my  Lords,  where  is  there  the  least  ground  for  socb  a 
claim  T  Belore  any  manufacture  »as  established,  they  tunk 
upon  themselves  to  assert  to  the  Court  that  tlie  manufacture  to 
be  carried  on  was  to  be  a  nuisance.  Tun  result  has  proved  that 
it  is  not  so.  Then  they  are  at  liberty  to  say, -To  be  sure  it  is 
not  a  nuisance,  we  see  now;  but  it  may  become  a  nuisance." 
If  so,  why  may  we  not  upon  that  ground,  now  that  it  is  an  ob- 
ject of  sense,  and  the  manufacture  exists,  apply  that  same  doc- 
trine in  this  country  r    Any  man  who  carried  on  a  mauofactur* 

applied  fur  to  prevent  Ida  thereafter  carrying  it  on  in  a  way  in 
which  it  would  become  a  nuisance.  That  is  the  only  complaint. 
Tbe  appellants  hare  no  present  ground  of  complaint — no  present 
ground  of  action — none  whatever.  It  was  problematical;  sad 
the  reality  now  stands  in  lite  place  of  the  problem  ;  it  is  now 
known  what  the  fact  is,  and  the  fact  is  against  them.  But  tbej 
say,  "  Hereafter  the  trade  may  be  carried  on  in  a  different  way, 
and  then  it  "ill  become  a  nuisance."  When  it  does  become s 
nuisance,  and  I  hope  not  till  then,  in  tlie  Court  of  Sessiuu  or  la 
any  ol  her  Court,  the  appellant*  will  beat  liberty  to  apply  for  and 
obtain  a  fit  and  proper  remedy  for  the  mischief  that  may  occur. 
No  law  of  any  country  does  or  ought  to  restrain  any  man  from 
tlie  (nil  enjoyment  of  bis  own  property  where  it  injures  uuurw; 
and  no  roan  has  a  right  upon  a  point  of  law,  upon  any  supposed 
injury  that  hereafter  may  result,  to  put  restriction  upon  tlie 
liberty  of  another  man  lo  use  his  own  property  in  the)  way  be 
may  think  best  for  Ilia  own  purposes. 

My  Lords,  in  every  possible  view  of  this  case,  after  having 
given  every  possible  attention  lo  it,  I  submit  to  your  Lordships 
that,  in  point  of  principle,  tbe  appellants  have  not  made  out  a 
case  which  calls  tor  your  Lordship*'  interposition,  and  there- 
fore this  appeal  should  be  dismissed  with  costs. 
Interlocutor*  affirmed  vrilh  costs. 

First  Division—  Richardson,  Loch  and  Maclaurin,  Appellmti 
Stlkitor*.— Wiiham  Kogers,  Respondents'  Solicitors.— (U.DJT.1 

lOifc  May  1852. 

House  of  Loans. 

No.  211. — Alicia  Frances  Sutton,  Administratrix  of 
Henry  Stephen  Sutton,  Appellant,  u.Bobbbt  Alim.nl, 
W.S.,  litspondent. 

Evidence—  Proof — Competency — Foreign  Witness — Gambling 
Debt— Acta  of  Sederunt  29th  Nor.  1823;  lbtti  Dec.  18sl— 
Jury  Court  Act,  55  Geo.  HI.  c.  -12— Bill  of  Exceptions— 1 
Suspension  having  been  presented  of  a  charge  for  payment  of  1st  ' 
interest  of  a  bond,  on  Ike  ground  that  the  consideration  ma  a 
gambling  debt,  the  Court,  after  the  preparation  of  a  record,  mitmcrt 
witnesses  residing  in  London  to  be  examined  for  the  luspander  aa 
Commission,  on  adjusted  interrogaluria.    The  ease  icenl  to  trial** 


evidence  the  report  of  the  co 
teas  an  incompetent  course,  unlat  the  itapcnder  proved  that  tkt 
witnesses  could  not  attend  the  trial  on  account  rf  absence,  arthat 
the  suspender  could  not  bring  them  to  the  trial.  Tkt  ftsSMH 
Judge  repelled  the  ohjeltion  ;  and,  on  a  b,U  of  exceptions,  tkt  Ctmi 
confirmed  the  ruling.  The  bill  also  contained  an  tXttfSUhUst 
the  presiding  Judge  ought  to  have  foldtlicjury  that  the  t*aiff|w4l 
not  bound  lo  prone  consideration,  and  that  the  prtm  nftfimmf, 
that  value  teas  given  unlets  the  amtiary  tcaspmti  if  (jail** 
pender.  The  Court  alia  repelled  this  caxption,  OaaajaajajL 
the  Haute  of  Lords  affirmed  the  judgment  of  tkt  Oamrt  afjS0lft 
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The  charger  having  appealed  to  the  House  of  Lords 
igainst  the  disallowance  of  the  bill  of  exceptions,  It  was 
irgitcd  by, — 

Roll  Q.C.,  and  Mowyrtiff,  for  appellant — 
I.  'I'hs  firrt  exception  is.  that  the  deposition  of  tha  London 
ramblers  ought  not  to  have  been  admitted  without  proof  of 
heir  inability  to  attend  the  trial  In  penon.  The  Jury  Court 
*ct  (60  Geo.  111.  c.  42j  gnvc  the  Court  power  to  frame  niles ; 
.nd  thcactof  sederunt,  §22,  provided  for  the  case  of  foreigner! 
those  depositions  were  to  be  taken  bj  commission ;  but,  by  § 
13,  these  were  Dot  to  lie  receivud  by  the  Court  If  the:  deponent 
■mild  attend.  Those  provision!  were  often  put  in  practice 
mm  1815  to  1825,  and  received  our  construction.— Huddaway 
.  Ooddard,  1  Slur.  150;  Set  ton  r.  Settoit'i  Trustees,  1  Mar.  9. 
flie  act  of  sederunt  1825,  §  28,  pute  all  the  enumerated  cases, 
4  which  the  present  is  one,  on  the  same  footing ;  and  proof  of 
nubility  (o  attend,  was  necessary  before  witnesses  depositions 
■mild  be  received,  na  is  confirmed  by  §  69.— Wight  e.  Liddell, 
I  Mur.  328.  6  Mur  47  ;  Armstrong  ».  Leith  Bank  Co.  12  S.  D. 
Ha  In  Mackay  v.  H'Leod,  4  Mur.  278,  the  report  is  vague,  but 
he  fair  conclusion  Is,  that  it  had  there  been  either  proved  or  ad- 
nil  ted  that  the  witness  was  abroad.  Here  It  was  not  proved, 
iml  the  respondent  had  it  in  his  power  to  satisfy  the  Court  by 
ritneM  or  affidavit  that  the  deponents  were  abroad,  if  he  could, 
or  the  objection  was  taken  at  the  trial  three  times.  The 
ami1  remarks  are  trcu  of  the  act  of  sederunt  1841,  §  17,  the 
wo  acts  being  Identical  on  this  point,  per  Boyle  J.  6.  tupra, 
>.  80.  It  ii  said  tbe  practice  fs  aval  oft  us;  hut  if  so,  a  practice 
iDce  1841,  running  counter  to  the  plain  words  of  the  art  of 
ederant,  cannot  avail.  Practice  is  a  useful  guide  only  where 
lie  act  is  ambiguous.  Besides,  cases  may  have  occasionally 
iccurred  where  evidence  of  foreign  residence  was  not  given, 
imply  because  the  parlies  had  previously  arranged  to  use  the 


e  authorising  it~8cott  0.  Gray,  4  Mur.  Gl  |  and  the 
'ourt  will  enforce  It  strictly— Willox  v.  Farrell,  10  D.B  M.  807. 
The  true  construction  is,  that  proof  of  non-ability  to  attend  in 
lerson,  whether  by  Illness,  absence,  or  residence  out  of  the 
urisdiction,  it  a,  condition  precedent  to  the  deposition  being 
eceived.  2.  The  teamd  exception  is,  that  as  the  charger  was 
lot  bound  in  point  of  law  to  prove  a  consideration,  the  pre- 
emption being  that  value  bad  been  given,  the  Judge  refused 

0  direct  the  jury  to  that  effect.  The  Judge  recommended, 
'.  e.  left  to  the  discretion  of  the  jury  to  find  a  verdict  for  us — 
hus  leaving  them  to  deal  with  the  law  aa  well  as  the  fact. 

tt  was  amuxred  by, — 

Sol.  Gen.Ingti.i,  (with  him  Sol.  Gen.Kdly  and  Ander- 
>on  Q.C.)  for  respondent — 

1<l  Eatption — We  must  distinguish  between  what  is  sufficient 
ivldence  to  tbe  Court  to  let  fn  the  documents,  and  what  would 
M  sufficient  to  go  to  the  jury.  Here  it  appeared  sufficiently  on 
lie  face  i>f  the  report  of  commission,  that  the  deponents  resided 
ibrosd,  i.  c.  In  London — which  was  enough  to  satisfy  the  Court, 
■he  presumption  l*ing  that  tbe  witness  could  not  attend,  as 
ie  was  out  of  the  jurisdiction.  The  act  of  sederunt  1816  did 
lot  contemplate  the  case  of  a  foreigner  residing  abroad  at 
til,  tlie  omission  beinrr  supplied  for  the  first  time  by  the  acts  of 
■od-rnnt  1825,  §  28,  and  1841,  §  17  Now,  the  latter  part  of 
*  17  (1841)  contains  no  word  which  corresponds  to  the  case 
■(  a  foreigner  mentioned  in  the  former  part  of  that  clause. 
IV  only  likely  word,  'absence,'  cannot  apply  to  one  who,  being 

1  foreigner,  may  never  hare  been  in  Scotland— it  was  not  ren. 
Itrcrt  necessary,  therefore,  by  the  act  of  sederunt  1841,  to  be 
i.rovtd,  that  the  foreigner  could  not  be  produced  in  person. 
The  first  two  cases  cited  being  prior  to  1825.  do  not  apply  to 
;  he  case  of  a  foreigner.  In  Mackny  v.  M'Leod,  for  aught  in  the 
'epert,  the  objection  may  have  been,  that  there  was  no  evi- 
lence  of  the  deponent  being  a  foreigner.  As  to  Wight  ». 
-■iitilell,  the  counsel  there  having  the  evidence  in  his  power 
ind  at  hand,  tendered  it  merely  as  a  matter  of  prudence, 
ut  cot  because  it  was  necessary.      Armstrong's  was  a  cose 

<f  s  Scotsman  temporarily  absent,  and  therefore  it  was  res. 
unable  to  shew  that  he  was  not  likely  to  return.  The 
'tlisr  cases  do  not  apply.  Then,  even  if  the  language  of  the 
ict  of  sederunt  was  doubtful,  we  have  the  authority  of  the 
ending  Judges  that  it  has  never  been  the  practice  for  the 
■wirt  to  tiiitt  evidence  that  the  foreign  deponent  could  not 


attend.  2.  This  exception  was  groundless,  for  the  law  required 
by  the  appellant  to  be  laid  down  by  the  Judge,  was  neither 
sound  nor  necessary.  Aa  to  the  Judge  recommending  tbe  jury, 
that  meant  that  he  directed  the  jury. 

Lord  Chancellor, — My  Lords,  there  sre  two  questions  here  for 
your  Lordships'  considers! ion,  one  of  which  is  upon  the  sets  of 
sederunt  of  1825  and  1841,  end  the  other  is  upon  the  charge  of 
the  Judge  to  the  jury.  As  regards  the  question  on  the  acts  of 
sederunt,  it  Is  impossible  to  deny,  that  where  rule*  of  Court  sre 
sanctioned  and  directed  by  an  act  of  parliament,  with  the  view 
of  seeing  if  the  opinion  of  the  Judges  is  true  and  correct,  in  a 
very  great  sense  you  must  consider  the  acts  that  were  in  force 
hitherto,  and  which  ought  not,  without  some  sufficient  ground, 
or  some  good  authority,  to  be  upaer.  Where  an  act  of  parlia- 
ment authorizes  rules  of  Court  to  he  mude  by  the  Judges,  they 
must  bare,  not  a  forced,  nut  sn  unnatural,  but  a  flexible  eon- 
structiiin  put  upon  them — that  is,  such  a  construction  as,  from 
the  nature  of  the  decisions,  the  Court  would  hsve  been  likely  to 
put  upon  its  own  rules  if  they  had  remained  in  the  way  tliey 
had  hitherto  been— not  disregarding  them — not  overlooking 
them — not  neglecting  the  terms  of  them — but  giving  that 
natural  construction  which  the  Court  itself,  exercising  the  power 
delegated  to  it  by  act  of  parliament,  would  hsve  intended  to 
have  put  upon  the  words  that  are  used.  Now,  theact  of  sederunt 
of  IS  1 5  dues  not  provide,  as  is  observed,  in  terms,  fur  residence 
abroad,  although  It  does  provide  for  persons  being  abroad  who 
are  not  likely  to  return ;  and  it  is  suggested  from  those  terms, 
that  the  clause  of  the  act  means  persons  who  are  resident  in 
Scotland,  but  who  have  gone  abroad,  and,  from  some  cause,  are 
nut  likely  to  return ;  and  that  explains  the  cases  which  are 
quoted  upon  the  subject  of  that  act  of  sederunt,  which  were  cases 
relating  to  a  disability  from  stteuding,  arising  from  illness,  snd 
having  no  bearing  on  the  question  of  residence  abroad.  80  tbat 
the  question  turns  on  whether  residence  abroad  is,  or  is  not,  in 
the  second  branch  of  the  acts  of  sederunt.  If  it  hnd  not  been, 
no  one  can  deny  that  the  second  branch,  whatever  may  be  the 
esses  it  refers  to,  requires  that  it  ought  to  be  proved  as  to  those 
cases,  st  the  time  of  [he  trial,  tlmt  the  party  is  absent  from  the 
cause  stated,  cither  that  of  disability  or  sickness.  It  is  not  be- 
cause you  get  a  commission,  and  say  the  necessity  for  it  has  arisen 
from  the  sickness  of  the  party,  that  yuu  can,  under  the  act  of 
parliament,  or  under  the  act  of  sederunt,  read  that  commission 
without  proving  st  the  time  of  the  trial,  that  the  party  is  pre- 
vented from  attending  at  the  trial  from  sickness.  Those  esses, 
however,  prove  nothing  upon  the  proposition  which  your  Lord- 
ships are  called  upon  to  decide. 

Now,  the  act  of  sederunt  of  1835  assumes  a  different  shape. 
It  provides,  in  the  first  psrt  of  it,  expressly  for  the  case  of  a  party 
who  is  resident  abroad,  and  who  resides  abroad.  It  is  not  cor- 
rect to  say  thst  the  terms  of  the  set  of  sederunt  of  18!I3  are  in 
all  respects  the  same  as  the  set  of  sederunt  of  1841 ;  because 
there  is  a  considerable  change  of  phraseology.  I  am  by  no 
means  satisfied  that  that  was  not  purposely  changed,  and  thst 
thst  phraseology  was  not  purposely  altered  in  the  litter  partof 
the  act  of  sederunt,  to  provide  against  the  disability  thst  oc- 
curred in  the  act  of  1825.  Now  the  act  of  1825,  after  providing 
for  the  crises  of  residence  abroad,  and  for  other  cases,  concludes 
in  these  terms— -That  it  being  established  at  the  trial,  to  the 
satisfaction  uf  the  Court,  by  affidavit  or  by  oath  in  open  Court," 
that  is  the  second  branch,  "  thst  such  witnesses  cannot  attend, 
owing  to  one  or  other  of  the  causes  aforesaid,"  enumerating 
them,  so  thst  they  might  understand  the  difficulty  with  which 
the  Courts  of  Scotland  had  to  deal.  Because,  If  they  had  not 
enumerated  the  particular  acts  of  disability,  it  might  have  been 
held  that  they  had  not  included  every  case  of  disability  which 
is  there  etautf ;  end,  among  other  cases  of  disability,  it  makes 
use  of  the  words  '■  permanent  infirmity,"  or  "  obliged  to  go  into 
foreign  parts,"  or  who  "shall  be  abroad."  Now,  that  is  the  caae 
of  a  foreigner.  As  fsr  as  I  understand  the  cases  quoted  by  the 
learned  counsel  (which  are  so  very  indefinitely,  and  so  Very 
vaguely  reported,  thst  it  is  difficult  upon  the  authorities  to  say 
they  have  any  direct  meaning)  apon  that  act  or  sederunt,  the 
opinion  eeems  to  be  that  the  esse  of  a  foreigner  is  not  within 
the  second  branch.  If  a  person  be  a  foreigner,  and  do  not  ap- 
pear. Hie  fact  of  his  non-appearance,  in  that  case,  is  proved  by 
the  absence.  That  a  man  is  absent,  is  proved  by  his  non- 
attendance.  Yuu  do  not  want  in  that  case  toprove his  absence. 
The  absence  nf  the  man  is  apparent,  because  he  is  not  there. 
Then,  what  is  the  cause  ?  The  cause  Is,  that  he  Is  a  foreigner. 
The  only  two  oases  referred  to  on  lite  subsequent  acts  of  sederunt 
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of  1BSS  and  1841,  both  their  it  to  by  the  Inclination  of  the 
opinion  of  the  Court,  thit  the  Absence  of  the  foreigner  is  suffi- 
cient cause  of  excuse,  and  that  you  need  not  prove  more.  That 
ia  apparently  stated  on  the  face  even  of  those  vague  report*. 
You  have  not,  I  think,  anywhere  the  case  of  a  witness  wbo  waa 
■aid  to  be  settled  abroad,  in  England,  where  that  evidence  waa 
not  satisfactory  according  to  the  opinion  of  die  Judge  who  was 
presiding,  nor  of  any  case  where  such  proof  was  necessary.  The 
absence  of  auch  evidence,  and  the  admission  of  the  commission, 
is  Itself  conclusive  in  the  opinion  of  the  Judge.  And  those 
cases  that  are  cited,are  case*  that  do  not  frequently  occur,  where 
parties  hare  been  rejected  previously  to  tile  trial,  and  where  it 
has  been  postponed— -the  Court  being  of  opinion  that  the  objec- 
tion ought  to  be  taken.  Still  that  would  be  an  exception  to  the 
general  rule  that  must  be  adopted  upon  the  act  of  aederunt. 

So  that  it  seems  the  act  of  1841,  which  is  different  in  it*  terms, 
introduces  other  cases.  For  example,  it  Includes  cases  thatare 
not  provided  for  in  the  words  of  the  act  of  1S25,  and  it  avoids 
that  generality  that  you  have  in  the  act  of  1  a-Jb.  It  does  not 
aay  if  tliey  cannot  attend  "  for  one  or  other  of  the  causes  afore- 
said," but  it  enumerates  the  causes.  The  construction  of  that 
Grhaps  may  be  this,  which  I  will  give  your  Lordships.  Hut, 
fore  I  come  to  that  construction,  I  have  no  hesitation  in  ssy- 
ine,  that  the  act  ia  so  vaguely  expressed,  and  so  much  open  to 
doubt,  that  I  am  not  surprised  that  this  case  should  have  been 
brought  to  your  Lordships'  House  in  order  to  (ry  the  question, 
it  being  difficult  to  imagine,  if  either  construction  had  been 
adopted,  that  it  might  not  have  been  supported ;  because,  to  say 
that  this  act  of  sederunt  tells  its  own  tale,  or  explains  itself,  or 
says  exactly  what  is  to  be  done,  is  not  consistent  w  ith  truth. 

Now,  the  act  ia  in  these  terms — "That  when  it  shall  be  made 
out  upon  oath,  to  the  satisfaction  of  the  Jury  Court,  that  a  wit- 
ness resides  beyond  the  reach  of  the  process  of  the  Court,  and 
is  not  likely  to  come  within  its  authority"— now,  my  Lords, 
I  pray  your  attention  to  what  follow*—"  before  the  day  of  trial, 
or  cannot  attend  on  account  of  age  or  permanent  infirmity,  or 
i*  obliged  to  go  into  foreign  parts,  or  shall  be  abroad,  and  not 
likely  to  return  before  the  day  of  trial,  it  shall  be  competent  to 
examine  such  witnesa  by  commission  oa  interrogatories,"  and 
so  on.  Now,  that  applies  to  this  caae.  Then  comes  this  material 
part — "  and  It  being  established  at  the  trial,  to  the  satisfaction 
of  the  Court,  by  affidavit  or  by  oath  in  open  Court,  that  such 
witnesses  cannot  attend  owing  to  one  or  other  of  the  causes 
aforesaid,"  it  shall  then  be  competent  to  read  the  evidence. 

Now,  observe  the  two  cases  to  be  provided  for — death,  or  in- 
ability to  attend.  Now  the  first  part  of  this  act  of  sederunt  is 
without  a  word  about  an  inability  to  attend — not  a  syllable. 
But  it  provides,  as  an  abstract  act,  for  residence  abroad.  Then 
conies  the  second  branch,  which  provides  for  inability  to  attend 
on  account  of  sickness,  of  age,  or  infirmity,  or  so  on.  And  then 
the  act  of  parliament  comes  to  provide  for  that  which  it  was 
alone  the  intention  of  the  act  of  sederunt  to  provide,  namely, 
death  or  other  difficulty,—  having  provided  for  the  other  cases, 
namely,  inability  to  attend,  that  is,  an  inability  arising  from 
infirmity,  and  sunn.  What  I  submit  a*  the  true  view  (although 
the  act  is  most  vague  and  unsatisfactory)  upon  the  able  argu- 
ment which  your  Lordships  have  heard,  is  this : — I  think  the 
true  construction  of  this  act  of  sederunt  is,  that  the  second 
branch  does  not  apply  to  the  caso  of  permanent  residence  abroad, 
and,  therefore,  the  evidence  taken  upon  the  commission  in  that 
case  was  receivable  at  the  trial. 

But  there  is  another  great  reason  for  that — and  which  appear* 
to  be  a  very  sensible  rule  in  laying  that  down,  and  it  is  not, 
perhaps,  a  bad  way  of  trying  If  that  was  the  intention  of  the 
legislature. — if  a  man  resides  abroad,  nnd  meana  to  reside  abroad, 
that  mean*  a  permanent  residence.  He  is.  therefore,  not  in  the 
jurisdiction.  He  ia  out  of  the  reach  of  the  law  of  Scotland. 
That  is  a  sufficient  answer.  Tou  may  then  take  hi*  evidence 
on  interrogatories,  and,  at  the  trial,  you  may  put  in  nothing  but 
that  evidence.  If  the  other  parties  know  he  has  coma  within 
the  jurisdiction,  th^y  can  make  an  objection.  If  the  fact  is,  (hat 
it  is  only  a  temporary  absence,  or  age,  infirmity,  or  sickness,  or 
so  on,  then  you  must  prove  that  disability  at  the  trial,  and  that 

What  I  lutve  stated  to  your  Lordships  is  open,  apparently,  and 
certainly,  to  some  doubt.  But  then  I  ask  you  to  look  at  what 
has  been  the  practice,  and  see  what  ha*  been  the  construction 
of  the  very  learned  Judges,  who,  I  may  say,  were  unanimous 
In  their  opinion  upon  the  subject,  and  under  whom  this  very 
act  of  sederunt  was  framed,  and  by  whom  the  law  la  admini- 


stered daily  and  hourly  7  It  will  require  the  strongest  cast  ta 
Induce  you  to  reverse  a  practice  founded  on  the  conatructioa— 
not  upon  arbitrary  practices— but  founded  upon  the  construc- 
tion which  they  have  put,  and  a  reasonable  con  a  traction  u  ! 
submit,  npon  their  own  act  of  sederunt,  which  practice  bat 
never  been  departed  from,  and,  therefore,  may  be  taken  frao 
1S4I,  which  is  aa  good  a*  front  1815,  as  that  which  is  to  be  con- 
sidered as  the  constant  coarse  of  construction.  That  practks 
ha*  been  the  la*  of  the  Court — it  is  not  a  technical  point— bit 
it  is  the  practice  of  the  Court,  and  which  practice  ha*  been  acted 
on  a*  a  rule  of  the  Court— aa  the  decision  of  the  Cosnt— «4 
has  had  the  due  acquiescence  of  the  bar  a*  the  ruling  of  lbs 
Court,  with  the  knowledge  of  all  parties  In  Scotland  who  anil 
the  habit  of  construing  act*  of  pari  lament- 
Under  those circumstance*,  it  would  require  very  strong  sraa. 
tnenta  indeed  to  satisfy  your  Lordships'  House  in  overruling  its 
construction  which,  I  submit  to  your  Lordships,  this  ad  of  se- 
derunt fairly  admit*  of,  and  which  it  has  received  so  conaiateotlj, 
and  so  constantly,  at  the  hands  of  the  Judges.  Although  I  ad- 
mit it  is  not  satisfactory  to  have  to  deal  with  a  case  when  tas 
law  is  not  framed  with  perspicuity,  still  I  think  your  Lordship. 
must  follow  the  decision  of  the  Court*  below.  It  has  bees  sited 
more  than  once,  what  would  be  the  caae  of  a  convene  cooatrac- 
■ion  f  Suppose  the  appellant  had  himself  sought  to  give  theen- 
dence:  The  Lira  struct  ion  would  have  been  the  wine.  Tlmwonb 
are  general.  If  you  adopt  any  construction  of  word*  limitiaf 
the  right  a*  to  one  party,  the  other  party  must  be  bound  by  it 
I  do  not,  I  own,  feel  oppressed  by  that  argument, 

Hy  Lords,  the  only  other  objection  is  the  charge  of  the  learned 
Judge.  I  confess  I  should  liave  been  better  satisfied  if  tie 
learned  Judge  had  made  the  charge  he  wa*  desired  to  make  in 
point  of  law.  There  is  no  doubt  thi*  bond  required  no  pnuf 
at  the  outset.  It  might,  and  would,  require  rebutting  prat 
if  evidence  of  gambling  was  sought  to  be  proved.  That  evi- 
dence being  received,  if  the  appellant  hoped  to  succeed  befant 
the  jury,  he  must,  then,  give  that  evidence  which  he  csanioasty 
abstained  from  giving,  that  is,  evidence  that  some  inooey  did 
pais ;  instead  of  that,  he  stood  silently  by  and  offered  nu  evi- 
dence to  shew  that  money  was  ever  given.  Persons  connected 
with  a  gambling  transaction  most  give  such  proof,  in  the  **- 
sence  of  other  proof,  a*  will  tatisfy  the  jury  that  the  bond  is*nt 
given,  upon  colour,  for  a  gambling  transaction.  That  ii  ths 
proof  they  are  bound  to  give  in  support  of  such  a  bond.  Ths 
learned  Judge  whs  desired  to  tell  the  jury  this  bond  required 
no  proof  of  consideration,  unless  there  was  proof  on  the  otbet 
side.  That  is  the  law;  and  I  think  it  would  have  been  bettet 
if  the  Judge  had  so  laid  down  the  law.  But  I  can  *ee  no  «■■ 
cieut  reason  to  find  fault,  npon  mere  technical  grounds,  with 
his  Lordship's  charge.  I  do  not  understand  the  learned  counsel 
to  say  that  the  Judge  recommended  the  jury  to  find  a  verdict 
fur  the  defendant  unlet*  there  wo*  evidence  impeaching  lha 
bond ;  I  do  not  understand  him  to  object  to  the  recommenda- 
tion ;  I  do  not  understand  that,  although  some  obaervatieaa 
were  made  upon  it.  Now,  what  it  the  recommendation  of  a 
Judge  but  the  direction  of  the  Judge;  and  if  be  wa*  wrong,  tb* 
counsel  should  nave  objected  to  that  recommendation  being 
made  to  the  jury,  and  have  said  that  he  waa  not  doing  teal 
which  he  ought  to  have  recommended  them.  The  n  uiianna 
dation  of  a  Judge  amounts  to  a  direction;  it  is  only  iostMsajar 
terms,  and  is  very  stringent  and  binding  in  ita  operation;  and 
if  he  was  wrong,  there  shoultl  have  been  a  suggestion  ta  lha 
Judge  that  he  did  not  do  what  he  ongbt  to  have  done  ia  lecnaa. 
mending  them-  I  think  that  ought  not  to  be  an  object-flat,  *»■". 
In  substance,  however,  I  cannot  but  say  I  should  have  tea* 
better  satisfied  with  the  charge  if  it  had  been  directed  In  tb* 
point  of  law,  supposing  the  jury  to  have  been  made  aosuaMsal 
with  the  law,  and  that  lie  had  directed  them  to  find  atn*asJt*g 
to  that  law  ;  still  the  direction  amounts  Id  that,  and,  liisr >**■■» 
I  think  it  is  not  desirablo  that  your  Lordship*  should  tiiaarafc 
the  decision. 

Upon  the  whole,  I  advise  your  Lordships  to  ifflna  ftattwaaV 
sion  of  the  Court  below,  without  cciu. 

Interlocutor  affirmed. 

First  Division,  -Robertson  and  Simson.  AspM**/ JJM^ 

Spottitwoodo  and  Holwrtwn,  RupmdmCi  8tUur*£0Bw*i 
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IN  THE  COURT  OF  SESSION,  Ac. 


lit*  May  1852. 
Bui'UOf  Lords. 
No.  211. — John  Mitchell,  Appelant,  v.  John 
Collen,  W.8.,  Respondent. 
Proof— Evidence  —  Presumption  —  Construction — Agent  and 
Client— Judgment  of  the  Hoas/  of  lardi  in  part  altering  and  in 
pot  aSrming  inltrixatori  of  the  Court  of  Seuion  in  an  action 
trcyyll  by  a  Jow-oyotf  fur  payment  of  a  balance  of  account!  due 
U  tin  for  professional  buiineit,  th/queition  turning  mainly  on  the 
inport  of  eamipontkiict. 
fee  tunra,  vol.  xzii.  p.  64.G. 

The  respondent  brought  an  action  in  the  Court  of 
fission  against  the  appellant,  for  payment  of  .£172: 
2a.  3d.,  as  a  balance  due  on  his  accounts  for  professional 
business  in  conducting  certain  lawsuits  for  him.  The 
respondent  had  been  employed  by  Mr.  Archibald  Kerr, 
3  writer  in  Glasgow,  in  behalf  of  the  appellant.  Va- 
rious sums  had  been  from  time  to  time  sent  to  the  re- 
spondeat, accounts  had  passed,  a  meeting  of  parties,  and 
some  communing!),  and  a  long  correspondence  ensued,  in 
reference  to  a  settlement.  In  defence  it  was  main- 
tained, that,  in  the  circumstances,  the  accounts  were  to 
be  held  as  having  been  adjusted  and  paid,  excepting 
a  balance  of  £30,  which  was  tendered ;  and,  at  all  even ts, 
ihit  if  the  accounts  for  processes  '  Mitchell  v.  Ranson' 
»cd  '  Dick  v.  Mitchell'  (processes  the  expenses  in  which 
formed  the  principal  subject  of  contention)  were  to  be 
held  as  still  unsettled,  the  appellant  was  entitled  to  have 
tlie^e  accounts  audited  in  ordinary  form. 

The  Lord  Ordinary,  on  4th  June  1650,  pronounced 
the  following  interlocutor: — 

"Finds  that,  in  the  settlement  of  accounts  between  the  par 
tic*,  dated  ISth  Oct.  IMS,  bringing  out  a  balance  of  £893  :4s., 
mil  which  balance  hue  been  paid,  three  accounts,  two  lor  the 
CMWof  Mitchell  b.  Hanson,  amounting  to  £120,  and  the  other 
for  the  case  of  Dick  o.  Mitchell,  amounting  to  £162  :  2  :  3, 
'l«s  1100),  are  not  included,  but  were,  at  that  date,  carried 
forward  for  after- rtettlem en t :  Finds  that  these  accounts  were 
.ricnrrsd  by  the  defender  to  the  pursuer  through  the  einploy- 
n-at  of  Mr.  Archibald  Kerr,  writer  in  Glasgow;  and  with 
Kpect  to  the  two  first  of  these,  it  is  maintained  by  the  de- 
tnder  that  the  same  were  settled  bv  a  definite  remittance, 
m  19th  November  1845,  from  Mr.  Kerr,  of  £150,  partly  in 
wpect  of  Hanson's  accounts,  then  restricted  to  £110,  and 
i-n'.ly  in  respect  of  another  account  due  by  a  Mr.  Fonlds; 
■Mi  farther,  that  the  defender  also  alleges  be  had  impressed 
he  Mid  sum  of  £110  in  the  hands  of  Kerr;  but  finds,  that 
he  uid  remittance  was  only  passed  by  the  pursuer,  at  the 
inie,  to  the  credit  of  Kerr  in  account  generally,  and  tbat  It 
Hi'™  stated  in  abstracts  sulierqueiitly  rendered  to  Kerr  from 
iffle  tn  time ;  and.  on  the  other  hand,  no  entry  was  made  in 
an  books  of  Kerr  shewing  any  special  application  of  the  said 
— "*■  ace.  to  the  foresaid  extent,  in  discharge  of  the  said 
.  specially  :    Finds  that  there  are   no   entries,  either 


bat  the  receipt  and  letter  are  not  legal  evidence  of  any  such 
•jmetit  i  and  therefore  finds,  that  the  defence  of  payment 
f  the  specific  accounts  duo  for  Hanson's  processes  are  not 
»de  out,  and  that  the  pursuer  is,  under  all  the  circumstances, 
ntitled  to  Impute  the  said  remittance  to  the  extinction  of  the 
tocrol  balance  due  to  him  by  Kerr,  and  the  accounts  for 
lltcbetl  b.  Hanson  have  not  been  paid  ;  and  in  so  far  repels 
he  defences,  and  remits  the  said  account  to  the  auditor  to  tax 
nd  report :  And  with  respect  to  the  balance  of  the  account 
bovs  mentioned,  being  for  the  case  of  Pick  t>.  Mitchell,  of 
£2:2:8,  finds,  that  from  the  tenor  of  the  correspond  en  ee 
et<rfxi  the  parlies  directly,  Id  the  month  of  February  1840, 
nd  the  remittance  of  £100  then  made,  the  pursuer  is  precln- 
ed  from  denrnwding  more,  on  this  head,  than  the  sum  of  £20, 
s  barn*  restricted  bis  claim  to  £120  in  all,  and  of  whieh 
140  has  beam  paid  as  aforesaid  ;  and,  before  disposing  of  the 


or   pronouncing  decree  fi 


amount,  sists 


i  procedut 
sefof." 


i  until  the  report  of  the  auditor  comes 


Both  parties  reclaimed, — the  appellant  praying  that 
the  interlocutor  might  be  altered — 

"In  so  far  as  It  finds  that  tho  accounts  for  process  Hanson  a. 
Mitchell,  sued  for,  have  not  been  paid  :  to  find  that  tbe  re- 
mittance of  £150  from  Hr.  Kerr  to  tho  pursuer  was  in  pay- 
ment of  said  accounts  due  by  the  reclaimer;  and  to  sustain 
the  defences,  and  find  the  reclaimer  entitled  to  expenses." 
and  the  respondent,  on  the  other  hand,  praying  that 
his  claims  might  be  sustained  to  the  full  extent,  and  the 
defences  repelled,  with  expenses. 

Both  reclaiming  notes  were  disposed  of  by  the  follow- 
ing interlocutor,  (19th  Juno  1850): — 

"  Having  considered  tbe  reclaiming  note  for  John  Mitchell, 
refuse  the  same ;  and  having  considered  the  reclaiming  note 
for  John  Cullen,  alter  the  Interlocutor  of  the  Lord  Ordinary 
so  far  as  it  remit*  the  accounts  iu  the  cases  of  Mitchell  ».  Ran- 
son to  be  taxed,  In  respect  that  tbe  defender  John  Mitchell 
received  tbe  benefit  of  the  deduction  originally  made  by  tho 

Eirsuer  therefrom:  And  in  regard  to  the  account  in  the  cause 
ick  o.  Mitchell,  alter  the  interlocutor :  Find  that  the  de- 
fender did  not  timeuusly  adopt  the  arrangement  of  the  nama 
proposed  by  the  pursuer,  by  paying  the  £20  required  in  order 
to  make  the  abatement  the  pursuer  was  willing  to  allow  on  the 
said  account:  Find  that  the  pursuer  is  entitled  to  full  pay- 
ment of  the  said  account,  as  originally  stated,  under  deduction 
of  tbe  payment  of  £100  to  account  ol  the  same  ;  but  find  that 
the  same  must  be  taxed,  as  no  adjustment  or  compromise  as 
to  the  same  was  agreed  to :  Allow  the  said  account  now  to 
be  given  in,  and  remit  the  same  to  the  auditor,"  &c. 

The  present  appeal  was  brought  for  a  reversal  of  the 
judgments  of  the  Lord  Ordinary  and  the  Court,  (includ- 
ing the  decerniture  for  expenses),  in  bo  far  as  unfavour- 
able to  the  appellant,  upon  tho  following  grounds: — 

"1.  The  interlocutors  are  erroneous  in  so  far  as  they  find 
that  tbe  respondent's  accounts  for  process  Hanson  e.  Mitchell 
had  not  been  settled,  (except  as  regards  a  balance  of  £10,  which 
was  tendered  to  the  respondent  before  he  brought  his  action), 
In  respect  that  the  same  were  settled  by  an  acceptance  for 
£150,  sent  to  the  respondent,  In  Novemlwr  1645,  by  Mr.  Kerr, 
writer,  (llasgow,  on  behalf  of  the  appellant  2.  The  interlo- 
cutors are  erroneous  In  so  far  as  they  find  tbat  the  respondent's 
account  for  process  Mitchell  o.  Dick  has  not  been  settled,  in 
respect  that  the  same  had  been,  in  November  1846,  expressly 
restricted  by  the  respondent  to  £120,  of  which  tbe  sum  of 
£100  was  then  paid,  and  the  remaining  £20  tendered  before 
he  brought  bis  action." 

These  reasons  turned  mainly  on  the  import  of  cor- 
respondence, on  which  likewise  the  argument  of  the 
respondent  in  answer  was  made  to  rest. 

The  judgment  of  the  Lord  Chancellor  in  disposing  of 
the  case  is  sufficiently  indicative  of  the  merits. 

Lard  ChanceUtr. — My  Lords,  it  is,  no  doubt,  much  to  be  re- 
gretted that  litigation  should  be  carried  on  to  such  an  extent  in 
these  trifling  suits  ;  but  1  have  hail  occasion  so  uften  lately  to 
make  the  same  remark  in  regard  to  appeals  coming  from  the 
same  quaner,  that,  probably,  observations  uf  that  sort  will  have 
but  little  weight. 

My  Lords,  the  question  which  yonr  Lordships  have  to  decide 
hi  this  case,  lies,  certainly,  in  a  very  narrow  compass.  Mitchell 
had  involved  himself,  in  the  coarse  of  mercantile  transactions, 
in  great  litigati.m.  He  hod  a  solicitor  of  the  name  of  Kerr,  who 
was  not  himself,  as  I  understand,  residing  In  Edinburgh;  and 
Kerr  employed  Cullen  (who  is  now  the  person  contesting  this 
quest ioni  as  his  representative. 

I  understand  that,  by  the  law  of  Scotland,  Cullen  holds  two 
persons  as  being  bound  to  him.  Mitchell,  the  real  client,  Is 
liable  to  him  for  business  which  he  (Cullen)  has  transacted,  and 
Kerr,  the  person  through  whom  Mitchell  employed  Cullen,  Is 
also  liable.  Cullen  has  certainly  a  great  advantage,  therefore, 
in  that  respect ;  and  Mitchell,  I  am  afraid,  has  a  corresponding 
dlssdvantage — that  is  to  say,  he  is  liable  for  the  nine  amount 
both  to  Kerrand  Cullen;  andifthst  beso,Imusi  *-.y  thesoonsr 
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phjll, 


the  law  is  altered  In  that  respect,  the  better,  a*  it  appear*  to 
me,  it  will  be  fur  Iter  Majesty's  lieges  in  Scotland. 

The  questions  now  before  your  Lordahips  arise  principally 
out  of  tli)«  double  character  which  is  filled  by  this  gentleman; 
for  Mitchell  hating  to  transact  business  through  and  by  Kerr 
with  Cullen.it  has  happened,  aa  your  Lordships  will  see,  that  the 
correspondence  is  sometime*  carried  on  by  Kerr  with  Cullen, 
and,  in  one  of  the  instances  which  your  Lordships  have  to  con- 
sider, the  same  correspondence  is  followed  up  by  Mitchell  with 
Cullen ;  and  even  a  difficulty  has  arisen  at  your  Lordships'  bur, 
between  the  learned  counsel  on  Opposite  sides,  to  which  corre- 
spondent (whether  to  Kerr  or  to  Mitchell)  a  certain  answer  of 
Cutlvn's  (to  whom  both  were  responsible)  was  addressed. 

My  Lords,  the  first  question  la  simply  this  : — There  were  two 
natter* — one  was  a- matter  in  wh*uh  Mitchell  had  involved  him-, 
self,  which  ia  called  Mitchell  p.  Hanson,  and  the  question  it, 
whether  a  certain  sum  of  £  ISO  (which  certainly  in  part  related 
to  another  transaction,  and  with  which  Mitchell  had  nothing  to 
do)  did  bear  specifically  upon  the  costs  in  that  particular  cash 
of  Mitchell  v.  Hanson. 

This  case  has  been  very  well,  and  very  shortly  argued.  The 
decision  of  it  depends  on  a  very  faw  letters ;  and  I  confess  I 
cannot  bring  my  mind  to  entertain  any  doubt  whatever  aa  to 
what  the  tme  construction  of  those  letters  ia,— that  the  £1 50 
would  represent  In  part,  if  it  be  a  specific  appropriation,  the 
bill  of  costs  in  Mitchell  v.  Hanson. 

Sow,  I  do  not  understand  from  the  argument  that  there  is 
any  difference  between  the  learned  counsel  as  to  the  law  appli- 
cable to  this  case;  nnd,  indeed,  t  think  there  can  be  none.  The 
law  in  this  respect  I*  the  same  in  Scotland  aa  it  ia  In  England. 
There  is  no  doubt  thnt  a  person  paying  money  may  desire  it  to 
he  appropriated  towards  llie  discharge  of  any  portion  of  hi*  ob- 
ligation ;  and  the  person  who  accepts  it,  must  accept  it  in  that 
way.  If  there  be  no  specific  appropriation,  the  question  would 
arise,  aa  to  how  it  should  be  applied ;  and  the  question  arise* 
here  as  to  the  right  of  Cullen  to  appropriate  it  aa  he  ha*  done. 

The  question,  turning  as  it  rio.s  on  the  letters  and  the  account, 
lies  in  a  small  compass.  I  will  take  this  question  first  sepa- 
rately. Cullen  writes  to  Kerr— Cullen  ia  the  Edinburgh  agent, 
anil  Kerr  is  the  Glasgow  principal — that  is,  e*  solicitor.  The 
first  letter  is  one  from  Cullen  to  Ken  dated  lath  July  1845:— 
"I  send  you  enclosed  tny  account— amount,  £113:  14  : 6."  Then 
there  is  a  second  letter  from  Cullen  to  Kerr  on  17th  November 
im.v — "I  have  a  pressing  payment  to  make  on  the  tfith  cur- 
rent to  a  considerable  amount.  Mr.  Foulds1  account  and  Mr. 
Mitchell's  account  for  Hansun's  case  are  both  closed  and  long 
outstanding.  Mr.  Foulds'  account,  aa  restricted,  is  £45,  and  Mr. 
Mitchell's  £113:  Us.,  but  say  £110." 

Now,  my  Lords,  I  would  draw  your  particular  attention  to 
this  statement,  that  those  two  accounts,  of  which  Mitchell'* 
was  one,  were,  on  17th  November,  "  both  closed  and  long  out- 
standing," There  was  nothing  upon  which  any  question  could 
arise  with  reference  to  the  t  ran  taction  in  future,  but  they  were 
stated  to  00  "  both  closed  nnd  long  outstanding  ;"  and  Cullen,  in 
that  letter,  says — "Fould** account,  a*  restricted,"  (so  that  there 
had  been  an  abatement  upon  that),  "ia  £45,  and  Mr. Mitchell's, 


Wednesday  morning,  1  will  draw  upon  yon  for  £153 :  15s.  at 
four  montlu,  in  full  of  both  accounts ;  or  perhaps  you  may  pre- 
fer making  me  a  remittance  of  £155  in  mil,  which  will  greatly 
oblige  me."  Then,  on  the  neat  day,  ISth  November,  Kerr 
write*  to  Cullen — "  Mr.  John  Mitchell  ha*  gone  to  Liverpool, 
but  a*  yon  seem  anxious  for  a  payment  to  account,  I  will  send 
you  my  acceptance  for  £150  to-morrow,  and  will  arrange  witll 
you,  after  Mr.  Mitchell  returns,  as  to  Hanson's  account-" 

Now,  let  us  slop  here  for  a  moment.  What  had  Mitchell  to 
do  with  the  transmission  of  thai  sum  of  £150?  Cullen  now  con- 
tends that  that  money  was  a  payment  by  Kerr  alone  on  his  gene- 
ral account  What  had  Mitchell's  absence  to  do  with  it  ?  Why 
was  Mitchell,  any  more  than  any  one  of  your  Lordship*,  to  be 
consulted  about  the  payment  by  Kerr  an  attorney  at  Glasgow, 
to  Cullen  an  attorney  at  Edinburgh,  if  the  payment  did  not 
relate  to  this  specific  account?  It  ia  argued  by  the  respondent, 
that  this  is  all  irrelevant  matter  ;  but  really  the  whole  question 
turns  upon  it.  Kerr  writes — "  Mr.  John  Mitchell  baa  gone  to 
Liverpool,  but  as  you  seem  anxious  for  a  payment  to  account, 
I  will  send  you  my  acceptance  fur  £150  to-morrow,  and  will 
arrange  with  you,  after  Mr.  Mitchell  return*,  a*  to  Hanson's 
account."    The  whole  o   that  letter — every  word  of  it — shew* 


that  that  money  was  sent,  aa  far  aa  regards  MittMl,  ■  n  fit 
son's  account,  and  therefore  on  Mitchell'*  account. 

Then  Kerr  write*  again  on  19th  November— "Aire,** 
I  send  you  my  acceptance  to  you  fer  £150  at  tar  re- 
date.  When  we  meet,  we  will  adjust  Banton'>  ok  , 
Fould*'  c**e."  It  is  actually  argued  at  yoor  Lnnhiriy  k 
that  that  meant  that  the  whole  matter  as  to  Rsm  ■'-■■--  ■ 
(o  remain  open  and  perfectly  unadjusted,  and  UnMlitc- 
received  is  to  go  to  the  general  account.  Can  there  l-tin-i. 
more  specific?  It  follows  the  request.  The  reojien  i.<  Kli  . 
It  follow*  the  promise  made  In  pursuance  of  tlie  mra- •l  r 
request  refer*  specifically  to  the  account  of  Hanson:  saia- 
he  says — "  When  we  meet,  we  will  adjust  Rarnoi.'i  civ  i 
Foulds'  caae."  I  diresaj  Kerr  hoped,  that  as  Cullen  ttl . 
the  business,  some  allowance  would  be  made  to  lihn  [Km,  - 
cause,  in  point  of  fact,  Cullen  was  taking  his  client  Inn'- 
it  amounted  to  that.  Mitchell  himself  says  loCalles--! 
are  getting  all  my  Edinburgh  holiness;"  be  **;■  loin  - 
subsequent  letter — it  comes  to  this — **  Yon  are  doing  wrj  i, 


«  allow. 


I  do  til 


make  any  observntiun  that  would  be  disagreeable  to  It 
upon  this  point.  I  do  not  mean  to  say  tint  lie  was  seitf : 
properly;  but  no  doubt  be  was,  in  point  of  fscf,  fitlvfXA 
for  hi*  client,  instead  of  Kerr  himself  having  tint  frlmnaj. 

Mr.  Andtrion. — Will  your  Lordship  allow  me  to  eiptu. 
Kerr  i*  only  a  Sheriff  C  iiirt  procurator — he  i*  not  s  *lEa.  • 
the  relation  i*  different  in  Scotland. 

Lord  CluvtaUor. — He  *ay*  he  hn*  all  the  trouble,  snj  ir? 
the  pay.  He  takes  care  to  mention  that.  He  say*  t) 
great  deal  of  trouble,  an  J  no  payment,  and  therefore,  if  itr,» 
so,  he  was  incurring  a  great  obligation,  withuat  snv  IwA 

Now,  the  answer  of  Cullen  to  Kerr  ia  dated  the  very  n-nr- 
the  20th  of  November.  He  say* — "I  have  yoor  Istc*i  fe 
yesterday,  with  your  acceptance,  which  I  have  plserf  !> 
credit  of  youracoounta," — (that  is  certainly  am  big  wait  j-' 
for  £150  at  four  monlha  Irom  yesterday."  Hedreitfi 
"I  have  placed  this  to  the  credit  of  your  separate  it.o 
but "  I  have  placed  it  to  the  credit  of  your  aenatnV  I 
expression  ia  ambiguous.  What  does  it  mean?  Thiiini 
reppondence  which  ha*  been  spun  out,  which  hit  mi 
time,  and  which  has  gone  on  from  hour  to  hour,  and  irsa  I 
to  day,  till  its  close.  What  can  it  mean  but  "  I  nsn  no 
it  to  your  accounts,  to  which  we  have  agreed  it  shoald  to< 
ried — namely,  Foulds'  account  and  Mitchell's  accoaul  Hit 

Now  ultimately,  in  this  transaction,  when  Cullen  ctrn*1 
hi*  different  account*,  he  gave  credit  for  the  S.  1 50  u  U t  :■ 
generally   received;    and   he   alter  wards    explains,  lit', 
letter  written  by  him  to  Kerr  on  Slat  October  184*.  "T 
ferred  to  my  letter  dated  the  17th  of  November  I  Hi 
letter  Is  perfectly  distinct ;  and  had  vou  eent  mejnar  v 
•nee  for  £155:  15a.  at  four  month-,  I  should  luff  amps 
a*  in  full  of  the  two  accounts  therein  mentioned,  tail 
nothing  of  the  sort."     As  late,  then,  as  Octooer  \SH 
Kerr  how,  if  £5  :  1 5s.  more  had  been  sent,  be  w.iuld  im-f 

Iiriated  it — £5 :  13*.  more  would  have  induced  him  tospt*in 
t  to  the  two  accounts,  namely,  Foulds'  account  and  Kiss 
account;  but  because  it  was  only  £150  instead  of  iiii  I 
and  therefore  fell  short,  il  was  not  rejected — it 
but  it  was  not  accepted,  he  say*,  in  payment,  of  ti 
bnt  was  to  be  applied  to  a  totally  differ* 

was  to  go  toward*  the  payment  of  the  _ . 

which  it  had  no  bearing;  and  it  was  no  longer,  acearaaf 
him,  to  apply  to  the  specific  aocouuta  to  which  tin  st*' 
respondencc  had  relation- 
Then  he  goes  on  to  my—"  On  the  loth  of  KoTeavr.f 
tent  me  a  bill  for  £100  a*  a  pay  incut 
that  ia  not  correct)  It  was  not  sent  In  .,™.  mi_  -- 
"  and,  accordingly,  in  my  answer,  dated  2Qth  NotcBS*' 
I  state,  '  I  have  your  favot 
tance,  which  I  nave  placi 
(that  is  not  correct ;  because  it 


doubt  whatever,  that  tha  £160 1* 
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to  the  account  of  the  particular  transactions  to  which  I  have 
allfd  the  attention  of  your  Lordships. 

Nov,  it  is  said  there  is  no  proof  that  Mitchell  paid  Kerr. 
Why,  in  point  of  fact,  Mitchell  was  liable  to  the  whole,  and 
Ken  woe  his  agent ;  and  there  is  a  letter  from  Cullen  himself 
in  which  he  treats  Kerr,  in  eo  many  words,  as  the  agent  of 
Mitchell.  Be  says  so  in  express  words.  Any  payment  by  Kerr 
on  sctount  cf  Mitchell,  is  in  law  a  payment  by  Mitchell — it  Is 
in  fact  a  payment  actually  by  Mitchell  himself  to  Kerr;  and 
Mitchell  never  could  be  permitted  to  say  that  he  did  not  re- 
ceive the  payment,  la  fact  and  In  law,  direct  from  the  hands 
of  Witcholl  himself.  Therefore,  it  b  perfectly  indifferent  whe- 
ther the  payment  was  made  or  not  as  between  Mitchell  and 
Kerr.  Whether  it  was  or  was  not  made,  would,  of  coarse,  be 
very  important  with  reference  to  the  dealings  between  Kerr 
mid  Mitchell ;  but  it  is  not  at  all  important  with  reference  to 
the  dealings  between  Mitchell  and  Cullen.  But  it  is  Impossi- 
ble to  doubt,  that  although  nut  paid  immediately,  the  money 
na,  in  point  of  fact,  ultimately  paid  by  Mitchell — that  is, 
£110  «s  paid  by  Mitchell  to  Ken.  Nobody  can  suppose  that 
the  document  which  shews  that,  is  a  forgery,  or  that  it  was 
written  at  a  subsequent  period.  Prom  the  character  of  the 
letter  itself,  and  from  (be  nature  of  it,  I  should  apprehend  it 
to  tie  exceedingly  probable  that  it  was  written  at  Mitchell's 
own  place.  It  Is  not  sealed,  but  It  was  directed — it  was  writ- 
ten si  receipt,  and  was  probably  written  at  the  house  or 
place  of  business  of  Mitchell  himself,  and  was  delivered  hy 
Kerr  to  Mitchell.  There  is  no  impeachment  on  Kerr  any 
more  than  there  Is  on  Cullen  or  on  Mitchell;  and  Kerr  himself 
admits  that  he  has  been  paid. 

Bnt  there  is  also  the  subsequent  receipt  of  1849.  That  is 
rally  valoable  in  this  respect : — In  the_^r«  place,  it  shews  It  is 
t  hiie  transaction,  because  there  is  not  any  attempt  to  ante- 
date It— it  la  dated  on  the  day  on  which,  undoubtedly,  it  was 
given ;  and  then  it  was  only  given  as  an  acknowledgment, 
■hich  concludes  the  transaction  between  those  parties  in  re- 
ference to  whom,  as  regards  this  question,  my  apprehension 
ii  that  Cullen  has  no  right  whatever  to  do  that  which  he 
claims  the  right  to  do. 

As  Ear  as  regards  that  question,  therefore,  in  my  opinion, 
rhc  judgment  of  the  Court  belowought  to  be  reversed  ;  and  it 
■aould  be  declared  by  your  Lordships,  that  the  £105  must  be 
deemed  to  have  been  paid  by  Kerr  on  acconnt  of  the  debt  of 
Mitchell  of  £110  In  the  case  of  Mitchell  v.  Hanson,  and  that 
credit  must  be  taken  for  that  as  a  specific  payment. 

Then,  my  Lords,  we  come  to  the  other  point,  which,  if  pos- 
dble,  would  appear  to  be  still  more  clear  than  the  one  to  which 
I  hare  called  your  Lordships'  attention.  The  Lord  Ordinary 
was  of  opinion  in  favour  of  tbe  appellant  The  Lords  of  tha 
Second  Division  overruled  bis  decision ;  but  nothing  can  be 
more  clear  or  plain  to  my  mind,  than  that  the  Lord  Ordinary 
*»t  right  in  the  view  he  took  of  the  case.  The  question 
■imply  fa,  whether,  upon  the  two  letters  which  passed  between 
these  parties,  Cullen  did  agree  to  take  £120  for  a  debt  of  £162 
wd  upwards ;  and  if  he  did  so,  whether  the  terms  upon  which 
■coffered  to  do  that  were  sufficiently  accepted  and  acted  upon 
u  make  that  offer  binding  upon  him,  so  that  he  could  no 
oager  depart  from  it  Upon  that  question  there  was  a  dlffe- 
ence  of  opinion  In  the  Court  below,  the  Lord  Oidinary  being 
if  opinion  in  favour  of  the  appellant,  and  the  Lords  of  tbe 
Second  Division  overrating  that  interlocutor,  and  deciding  in 
-i-riur  of  the  respondent. 
Now,  tbe  first  letter  which  has  reference  to  this  part  of  the 
;*-■,  is  a  letter  from  Cullen  to  Kerr,  In  which  he  says — "  I  send 
i>u  inclosed  my  account,  amount  £152 : 2  ;S ;  and,  in  conse- 
ueoce  of  the  hardship  of  tbe  case,  I  shall  take  £180  in  fulL" 
-{here  tbe  deduction  is  made  in  consequence  of  its  being 
eetned  a  very  hard  case.)-—"  It  is  much  to  be  regretted  that 
It.  Mitchell  did  not  at  once  resolve  to  pay  the  sum  originally 
Joght  for,  or,  having  litigated,  he  should  have  fought  tbe 

The  next  letter  is  a  letter  from  Kerr  to  Onllen.  Be  says — 
Since  the  receipt  of  yours,  I  have  seen  Bailie  Mitchell," — that 

"(i  another  matter.   Then  there  is  in  the  same  letter — "Dick 

Mitchell— This  is  a  very  hard  casts-, will  you  take  £100  In 
ill  I  If  so.  I  think  I  can  send  it  to  vou." 

Then  Cullen,  on  25th  February  1846,  writes  to  Kerr.  Now, 
te  26th.  1  have  ascertained  was  a  Wednesday,  and  therefore 
riday  wonld  be  the  27th.  On  25th  February  184(1,  Cullen 
rites  thai  to  Kerr — "lam  in  receipt  of  your  favour  dated  the 
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24th.  I  am  sorry  I  cannot  afford  to  take  £100  in  full  of  my 
rendered  account,  as  there  Is  a  very  great  deal  of  outlay  in  it. 
At  the  same  time,  I  feel  deeply  for  Mitchell's  loss :"— That,  like 
many  other  Borrows,  seems  to  have  soon  passed  awny  :  It  does 
not  seem  to  have  rested  long  on  the  mind  of  Cullen  : — "  My 
account  is  £162— deduct  say  £82,  leaving  £120,  which,  on  ac- 
count of  the  hardship  of  the  case,  I  will  take,  provided  tbe 
same  be  remitted  by  Friday," — (that  would  be  the  37th). 

Then  comes  a  correspondence  which,  in  point  of  prompt- 
ness, certainly  has  never  been  exceeded.  Your  Lordships  ob- 
serve that  the  letters  to  which  I  have  been  referring  are  letters 
which  passed  between  Kerr  and  Cullen — Kerr  being,  in  point 
of  fact,  for  this  purpose,  Mitchell ;  the  letter  to  Kerr  is  given 
to  Mitchell,  and  then  Mitchell  taken  up  the  correspondence, 
and  on  the  27th  he  writes  to  Culleu  in  these  terms — '-Sir.  Kerr 
has  shown  me  your  letter  of  yesterday,  and  I  think,  under  the 
circumstances,  you  ought  to  accept  of  £100,  seeing  Fisher  took 
£05,  who  had  as  much  trouble  as  you  had  ;  besides,  you  are 
aware  bow  very  unfortunate  an  affair  it  has  been  for  me  -,  and 
I  may  add,  you  got  all  my  business  In  Edinburgh,  and  wilt 
get,  and  may  soon  make  up  this  difference.  It  you  agree  to 
this,  I  will  remit  you  tbe  £100  to-morrow.  Hoping  your 
favourable  reply,  with  best  wishes,"  &c.  That  was  only  a  repeti- 
tion of  the  offer  which  had  been  before  made  by  Kerr. 

Then  Cullen  writes  to  Mitchell  on  the  same  day—"  I  am 
favoured  with  your  letter  dated  the  27th.  I  am  very  Sony 
that  you  should  have  embarked  in  litigation,  and  then  th..t 
you  should  have  abandoned  it  without  a  trial  of  any  kind.  The 
fees  are,  comparatively  speaking,  hesavy  ;  and  altogether  my 
outlay  is  upwards  of  £88.  I  am  very  averse  to  take  money 
out  of  your  pocket,  but  yon  must  be  aware  that  1  have  au 
establishment  like  yourself  to  support.  This  is  an  outlay  of 
itself  When  I  offered  to  take  £120  to  Mr.  Kerr,  I  thought  1 
was  acting  liberally,  and  I  am  fully  impressed  with  that  idea 
still.  Ton  can  remit  me  £100  to-morrow,  and  I  shall  have 
the  odd  £20  to  be  settled  on  a  future  occasion,  when  we  will 
not  differ  about  it" 

Now,  it  is  said  that  this  was  an  abandonment  of  the  former 
offer.  Caultbesof  Could  anything  be  more  express  t  Ha 
says—"  When  I  offered  to  take  £120  to  Mr.  Kerr,  I  thought  I 
wan  acting  liberally,  and  I  am  fully  impressed  with  that  idea 
still."  Could  he  have  thought  so  if  he  had  withdrawn  that 
offer  r  He  says—"  I  am  still  of  the  same  opinion."  Why  f— 
"  Because  I  am  still  willing  to  be  bound  by  that  offer."  Then 
be  says,  "  You  can  remit  me  £100  to-morrow,  and  I  shall  leavo 
the  odd  £20  to  be  settled  on  a  future  occasion,  when  we  will 
not  differ  about  it." 

Now,  on  the  same  27th  of  February,  Kerr  again  takes  up  the 
correspondence ;  and  it  is  said  that  Kerr's  letter  Is  an  answer 
to  Cutlen's  letter  of  the  25th,  the  Wednesday  preceding.  I 
think  It  is  perfectly  indifferent  whether  It  was  or  not ;  bat  I 
believe  It  was  an  answer  to  the  whole  correspondence.  I  have 
no  doubt  that  they  bad  in  their  view  tbe  close  of  the  letter  of 
26th  February,  in  which  Cullen  says — "  On  account  of  the 
hardship  of  the  case,  I  will  take  £120  provided  the  same  lie 
remitted  by  Friday."  They  take  care,  therefore,  to  send  it  by 
Friday :— -"  Above  you  have  au  order  for  £400  on  the  Edin- 
burgh and  Glasgow  Bank,  of  which  please  to  acknowledge  re- 
ceipt You  must  accept  of  £800  in  lull  payment  of  the  '  Percy' 
accounts,  and  £100  in  payment  of  the  account  in  Dick  v.  Mit- 
ohelL"  I  think  the  true  construction  of  that  is,  that  us  you 
are  to  accept,  so  yon  are  to  appropriate,  the  money  in  that  way. 

Now,  the  closing  transaction  with  regard  to  that  is  this: — 
On  28th  February,  Cullen  writes  to  Kerr  this  letter—"  I  am 
favoured  with  your  letter  dated  the  27th,  to  which  is  prettied 
bank  order  for  £400.  the  receipt  of  which  I  beg  to  acknowledge. 
As  requested,  I  will  go  over  my  accounts  again ;  but  I  am 
afraid  I  cannot  modify  them  more  than  I  have  done.  When 
the  outlays  &c.  are  extracted,  the  profit  is  not  great  for  pro- 
fessional labour." 

Now,  here  we  find  Cullen  once  more  not  carrying  the  money 
properly  to  the  accouut  in  respect  of  which  it  is  paid,  hut  we 
find  him  acknowledging  receipt  of  the  £400  generally.  He 
does  not  say,  "  I  shall  take  and  appropriate  the  £800  to  tho 
one,  and  the  £100  to  the  other  account;"  hut  as  bo  did  in 
tho  former  transaction,  so  he  does  in  this — he  takes  earn  to 
give  a  general  acknowledgment, — which  would  certainly  en- 
able him  to  carry  to  auy  account  he  pleased,  as  fur  as  that 
letter  went,  if  it  stood  alone,  tbe  money  he  received. 

Now,  it  is  said  that  tbe  words,  "  As  requested,  I  will  go  over 
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my  accounts  again,  but  1  am  afraid  I  cannot  modify  them 
more  than  I  have  done,"  leave  the  whole  thing  open.  How 
can  that  lie  %  He  says  he  f«  afraid  he  cannot  modify  the  ac- 
counts mors  than  he  boa  done.  He  doe*  not  say,  "  I  am  afraid, 
Jf  I  go  into  them,  I  shall  have  to  charge  you  mora  (ban  I  hero 
charged ;"  bat, "  I  am  afraid  I  cannot  modify  thorn  more  than 
I  have  dene," — that  is,  "  I  cannot  take  more  off  than  I  have 
taken  off  already.  I  cannot  give  you  mush  bote  of  farther 
remission,— but  I  do  not  leave  yon  altogether  without  hope, 
for  I  will  look  into  my  accounts  again,  and  if  1  find  I  can 
make  any  farther  reduction,  I  will  do  so."  That  is  what  tbe 
letter  amount*  to.  That  letter,  therefore,  ie  clear,  and  the 
£100,  there  is  no  doubt,  was  received  ss  part  of  the  £120. 

Now,  Cullen,  at  a  late  date,  makes  this  observation  upon 
(hat  statement,  because  his  contention  now  is,  and  was  in  tbe 
Court  below,  tbat  that  £120  was  never  accepted  by  bim  so  as 
to  be  binding  upon  him,  and  that  he  is  entitled  to  recover,  as 
be  has  recovered,  in  the  Court  below,  tbe  whole  amount  of  his 
hill,  considering  that  bill  as  £152  and  a  fraction. 
-  As  late  as  Tth  November  1848,  Cullen  thus  explains  this' 
part  of  the  transaction — "So  far  as  my  letter  of  27th  February 
1846  is  concerned,  it  proves  nothing  against  me.  It  is-quite 
true  thai,  before  tbe  date  of  that  letter,!  offered  to  take  £120 
in  full  from  If  r.  Kerr,  and  I  did  so  in  respect  the  case  was  on- 
fortunate  for  you.  Only  £100,  however,  was  remitted,  and 
that  sum  baa  all  along  Mood  at  your  credit  1  cannot  afford 
to  take  £20  now  in  full  of  the  balance,  *fter  a  delay  of  two 
years  and  nine  months,,  doting  all  of  which  time  tbe  balance 
stood  against  yen  in  my  abstracts  at  £52 : 2  -.  3,  exclusive  of 
interest."  Cullen  denies  that,  when  the  £100  was  paid,  it  was 
paid  in  respect  of  this  agreement  to  take  £120 ;  aiid  he-  says, 
"  You  have  not  paid  tbe  £20,  and  therefore  there  is  nooblt- 

Stion  on  my  part  to  take  tbe  £128,"  But  what  doe*  be  say 
bis  letter  in  which  ho  offers  to  take  the  £120?—"  You  can 
remit  me  £100  to-morrow,  and  I  (ball  leave  tbe  odd  £20  to  be 
settled  on  a  future  occasion, when  we  will  not  differ  about  it." 
Can  anything  no  more  open  *  He  appears  to  be  very  candid. 
He  expresses  bta  hope,  bo  doubt,  tbat  something  else  will  be 
done,  saying,  "  I  shall  leave  tbe  odd  £20  to  be  settled  on  a 
fnture  occasion,  whew  we  shall  not  differ  about  it" 

Now,  in  the  account  which  Sullen- sends  in  afterwardsy  under 
that  very  date  of  27th  February  1846,  he  enters  fhe  whole 
£l.r.2:2:3irgainBt  Mitt-bell,  and  gives  him  credit  for  £K#  as. 
being  paid  en  account.  How  is  it  possible  for  any  man  of 
business  to  maintain  at  your  Lordships'  bar  that  tbat  is  a  true 
way  of  entering  it  f  He  says  to  Mitchell  In  the  most  clear  and 
explicit  terms — "  It  is  a  bard  case  upon  you— you  here  bus-. 
tarred  a  great  loss,- and  have  incurred  great  expense ;  I  will 
take  £120  Instead  of  £162:2:8;  if  yen  will  send  mo  £100, 
the  remaining  £20  may  stand  over."  Then,  hawing  said  thut,. 
be  afterwards  comes  and  says — "  Ton  have  not  paid  me  the 
£20,  and  therefore  I  claim  to  charge  yon  the  whole  £162r 
which  I  claimed  in  tho  fifBt  instance. "  R  seems  to  me  that  that 
is  a  most  unrighteous  demand,  and  wholly  without  foundation. 

To  the  argument  upon  the  nudum  pactum,  I  need  not  refer, 
because  no  point  ean  possibly  arise  upon  it;  consequently, 
this  part  of  the  intortooutor  of  tho  Lords  of  the  Second  HvV 
sion,  your  Lordships,  if  you  agree  with  me,  will  think  ought 
to  be  reversed.  I  think  it  should  be  declared  that  the  account 
of  Mitchell  was  an  account  for  the  sunt  of  £120,  and  that  the 
£100  which  was  paid  must  be  considered  as  having  been  paid 
in  discharge  of  £100,  part  of  that  £120.  Those  two  declarations 
I  should  propose  to  your  Lordships.  I  propose  that  your  Lord- 
ships should  reverse  the  interlocutor  complained  of,  adding 
those  two  declarations,  and  remitting  the  case  to  the  Court 
below  to  do  what  is  Just. 

Inler/oattovi  reverted,-  with  dechraliem  and  remit. 

-Lord   Hobcrtson,    Ordinary:  — Thorn  68 
bcTdtor.— *8ntT  aucl  Gobble,  Rupondenl'e 
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payment  of  raiUcay  colli,  incnt  to  trial.  and  ftudttd  ii  •  «■!• 
for  tlm  defender.  On  a  bill  of eaeeptioni,*  new  trialnetfrett 
but,  before  the  trial,  m  aUtr/sion  mat  node  a*  fat  ism  » «. 
qpphealion  to  the  Court  by  (A*  raiheay  company,  pmnm.  t 
with  the  approval  of  (Ac  Court,  wan  attorned  tit  etertttm  n  r* 
to  gite  effect  to  certain  potcert  conferred  by  j  81  of  Mi  rsi-i 
ati.ofwhith  the  company  had  availed  the-nteiet 'rAt^f'  >  .i 
fronting  of  the  mm  Mat—  Held  by  the  House  ef  Lents,  (•*.  r 
tin  riraaniianoei,  tit  alteration  in  the  istut  exttpnjper.atu*:' 
tie  juetietofthe  tote.  2.  In  the  ffltfn  eftht  new  trid,tknp~ 
of  thorehoidert,  eoneittmg  of  eeverai  ooloftui,  rm  proiknti  r  - 
denet.  The  hut  volume  only  mi  tcako",  but  art  far  wfcw  •  i 
taining  the  defender' i  nam— the  txpraeion  'colli'  m  (b  *< 
to  denote  payment*  math  ou  daw,  in  place  tf  Its  ann  ■  at 
aaiptioHi;  m  uerd  in  Ute  tatate.  Q»n*iMtfeennptiini,tkCer 
of  &erion  repelled  objeetione  on  thete  grenade ;  and  ui  Bm 
o/Lorde,  on  appeal,  affirmed  the  judgment  of the  Court  tj Sr  ■ 
8.'  In  order  la  prove  tm  appointment  of  a  finance  axaalti-,  e- 
tojapony  produced  ■  minute  of  a  meeting  «/  ate  itrenen,  ifi 
iStk  Augiut,  KhieJ.  Hre  that  a  finnmae  eomntittH  vet  er*« 
and  concluded  with  a  retohiion  ef  adjournment  temtmnir; 
at  alto  a  minme,  dated  the  I'M  Anoint,  ninth  ow»Wr' 
the  Kordt,  "At  the  meeting  aijowrntd  from  gtnerdaj,"  ri-i 
mgned  by  the  ohmrmemj  h  being  ttjettemlhu*  then  ttmmp*. 
under  the  Campaniet-  (Xaueet  Act,  of  Urn  appoint***,  n  »■* 
the  minute  ef  Wh  Anawt  vat  not  eigned  -  Held,  in  (k  or> 
etaneu,  (afSrining  the  judgment  of  Hie  Court  of  &»', 
that  Inert  teem  nfieient  proof  qf  tho  appmhtmrnt  efnefmn 

8M  mpra,-i-&.  txS.  p.  f>00',  64b  Jury  t84H;  r«L  t£ 
p:  5-18,  ttth  Jviy  I860;  Ml.  XiiSi.  pp.  207,615,!:* 
January  and  9th  July  1851. 

The  reepo*dfint»  oronght  a*  actien  upfatt  *♦!«<* 
htnt  for  payment  of  cafia,  4s  a  holder  of  eig|ht  mi 
fhe  company.  It  was  defended*  on  the  ground,  Uf  ra\ 
that  the  appellant  was  not  truly  a  shareholder;  *"^^ 
ther,  of  KB  aflegHtion  that  tsRV  coiApaby  had  esfcfai  m 
i  prrrate  arnlngcrncnt  for  reKeving^  aerenl  of  fhV  4*-* 
holders  from  payment"  of  calls,  while  the  necesarr'* 
were  to  be  levied  only  from  others.  This,  ft  m  ■* 
tamed,  had  the  effect  of  MaieVftMj  *«  ■ppeshmt.  »(•■ 
an  afmAgement  uftra  virtt  attd  iitegd. 

The  following  issue,  which-  was  approved  of  rj* 
Court,  went  to  trial  on  2t)th  Deo.  1849:— 

"Whether  the  defcafe*  in  the'  holder  of  eight  isers^K 
said  Great  Northern  Rail  way  Company,  and  as  euca.»i*W 
ed  and  resHng-owlng  to  the  pureAen  in'  tie  sunt  rf!i!,M 
the  amount  of  hbr  proportion,  effebtng  W  nis  awl  aw*t 
it caH  of  £2  :8b.'  per  share,  niade  on  the  28rh  Hay.sstsj 
able  tbe  80th  June  1847 ;  as-  also  in  tee  Sum  of  fit,  «■,' 
the  amount  of  bis  proportion,  serforessrrd,  of  ■  ctltfUi 
Share,  mad*  on  tbe  27th  A^o, 
hVptenAer  18*7 ;  with  interest  on  « 

Tho  result  of/  the  trial  was  a  verdict  ie,  the  ipfW 
favonr. 

On  a  hill  of  exceptions  for  the  respondent*,  tk  fa 
Division  of  the  Court  (dffc  July  1830)  gustsiif-* 
fifth  exception,  and  granted  a  new  trial — -(See  **/*-* 
xxii.  w.648,  efc.)  ,, 

By  §  30  of  the  Companies  ChtuBee- Act  (S  VH.cn 
it  is  pfo Video*,  that 


on,  tbe  directors;  at  any  time  after  tho  expiration  oft"™" 
from  the  day  appointed  for  iiaymcnt  of  such  oaU,wr 
the  Aarcein  respect  of  which  such  call  was  psrsife.  f-n 
and  that  whether  tho  company  have  sued  M  tbe  •*■ 
such  call  or  not." 

And  by  tbe  "  Great  Norther*  lukfrwwy  A*  As 
ment  Act,"  (12  and!  18  Vict.  e.  8#),  ftasemsW 

"  That  in  any  case  In  which  it  shsA  a»sapn  t* 


!=.',!] 
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price  of  shares  which  may  bo  forfeited  for  non-payment  of  calls, 
sIiaII  be  such  us  to  render  it  impossible  for  the  com  puny  to 
■til  tli*  same,  so  u  to  icalise  a  mini  equal  to  the  arrears  of 
calls  due  upon  the  same,  It  shall  be  lawful  Tor  the  company  to 
cancel  the  same  shires,  and  to  Issue  so  many  new  share",  and 
of  tilth  nominal  amount  as  they  may  think  fit,  provided  the 
capital  to  bo  represented  by  such  new  shares  shall  not  in  the 
whole  exceed  the  capital  represented  by  the  unpaid  portion 
of  Hie  shares  which  shall  be  so  cancelled." 

The  respondents  resolved  to  avail  themselves  of  the 
power  of  cancellation,  and  .issuing  uf  new  shares.  At  a 
meeting  of  tho  directors  held  subsequent  to  the  grant- 
iag  of  the  new  trial,  vis.  on  27th  August  1850,  they 
resolved,  ra  terms  of  §  29  of  the  Companies  Clauses 
Consolidation  Act,  that  certain  shares,  including  those 
of  the  appellant,  "be  and  hereby  are  declared  forfeited, 
and  that  it  be  recommended  to  the  general  meeting 
aa  the  29th  instant,  to  confirm   the  forfeiture  of  the 

At  the  half-yearly  general  meeting  of  the  company, 
held  on  29th  August  I860,  on  consideration  of  a  report 
hy  the  directors,  in  consequence  of  the  rccoinniendalion 
lij  them,  and  as  authorized  by  the  Companies  Clauses 
t.'iiasulidation  Act,  it  was  resolved  that  the  forfeiture  of 
the  s»id  shares  "  be  and  hereby  is  confirmed,  and  that 
they  be  soUt  or  otherwise  disposed  of  by  cancelling,  at 
the  discretion,  of  the  directors." 

The  shares  of  the  appellant  were  thus  cancelled,  and, 
m  room  of  them,  new  shares  with  certain  privileges,  not 
pwessed  by  the  cancelled  shares,  were  issued  to  other 
pjrtiia.  For  the  market  value  of  the  shares  thus  can- 
celled, the  respondents  offered  to  give  credit  to  tbe  ap- 

IV  respondents  brought  the  fact  of  the  cancellation 
of  the  shares  before  the  Court  by  minnte  dated  29th  Nov. 
I^'O,  tod  moved  the  Court,  in  respect  of  the  circum- 
stances which'  had  emerged — 

"baiter  the  haue  by  deleting  therefrom  the  following  words 
*l  the  commencement  thereof,—"  Whether  tbe  defender  it 
the  holder,"  and  substituting  therefor  the  words,  "  Whether 
'he  defender  was,  at  the  date  of  making  the  calls  after  men- 
tioned respectively,  tbe  holder,"  ic. 

This  motion  was  opposed  by  the  appellant,  but  it 
wis  allowed  by  the  Court  on  17th  January  1801. 

The  appellant  then  moved  for  a  diligence  to  recover 
H'-rumcnts  in  order  to  shew  that  his  shares  had  been  for- 
feited, and  new  shares  issued  in  lieu  of  them,  and  that 
f»r  such  new  shares  a  price  had  been  paid,  for  which 
land  not  merely  for  the  market  value  of  hie  own  cancel- 
led shares  as  at  the  date  of  cancellation)  he  held  him- 
self entitled  to  credit  as  against  the  arrears  of  calls  sued 
for. 

The  respondents  objected  to  tbe  diligence  being  granted 
at  that  stage  of  the  cause,  main  tain  ing  that  the  first  point 
io  be  decided  was  the  appellant's  ownership  of  tbe  shares, 
ffhich  he  disputed  on  the  record,  and  the  fact  that  he 
f  ns  due  the  arrears  of  calls  sued  for ;  and  tbut  after  this 
Jwuld  fie  established  by  the  verdict  of  the  jury,  it  would 
k  open  to  biro  to  maintain  that  he  was  entitled  to  the 
wdit  he  claimed,  as  in  bar  of  decree  arising  against 
urn  upon  the  verdict  for  such  arrears  of  calls. 

After  argument  on  the  motion,  the  Court,  on  25th 
(to.  188*,  pronounced  tbe  following  interlocutor:— 

"  Kcfiaw  the  diligence  prayed  for,  without  prejudice  to  any 
MDiand  the  defender  may  make  fur  recovery  of  the  docu- 
Bents  referred  to,  at  a  later  stage  of  the  proceedings." 


The  issue  as  ultimately  udj  Listed  and  approved  of,  stood 
as  follows:— 

"  Whether  the  defender  was,  at  the  date  of  making  tbe  calls 
after  mentioned  respectively,  the  holder  of  eight  shares  of  the 
said  Great  Northern  Bailway  Company,  and  as  such,  Is  in- 
debted and  resting  owing  to  tho  pursuer*  in  the  sum  of  £18, 
being  the  amount  of  his  proportion  effeiringto  bis  said  share.!, 
of  a  call  of  £2 :  5s.  per  share,  made  on  the  28th  May,  ami  pay- 
able tho  80th  June  1847  -  as  also  rn  the  sum  of  £16,  being;  tbe 
amount  of  his  proportion,  as  aforesaid,  of  a  call  of  £2  per  share, 
made  on  the  27  th  August,  and  payable  on  the  80th  tieptem 
ber  1847,  with  interest  on  the  said  two  several  sums  f" 

The  trial  took  place  before  Lord  Robertson  on  24  th 
March  1851,  and  it  resulted  in  a  verdict  for  the  respon- 
dents. 

A  bill  of  exceptions  was  tendered  by  the  appellant 
against  the  ruling  of  the  presiding  .Itrdge,  regarding  t  lie- 
competency  and  sufficiency  of  evidence  produced  by  fhe 
respondents  at  the  trial,  forming  the  subject  of  the  1st, 
2d,  and  iith  exceptions  in  the  bill — (See  previous  report, 
vol.  xxiit.  p.  61/i) — and  also  as  to  tbe  disallowance  of  in- 
quiries into  which  the  appellant  proposed  to  go,  relative 
to  the  cancellation  of  the  shares  and  their  value,  being 
the  subject  of  the  3d,  4th,  and  5th  exceptions.  No  dis- 
cussion took  place  on  these  last  points  under  the  bill  of 
exceptions,  as  that  was  matter  arising  upon  the  ap- 
plication of  the  verdict, — the  only  inquiry  being,  whe- 
ther tho  appellant  was  a  shareholder  when  the  calls  were 
made,  arid  whether  such  calls  were  made  as  directed  by 
the  act. 

Section  28  of  the  Companies  Clauses  Act  provides — 
"  On  tbe  trial  or  hearing  of  snob,  action  or  suit,  it  shall  he 
sufficient  to  prove  that  tbe  defender,  at  the  time  of  making 
such  call,  waa  a  holder  of  one  sham  or  more  in  tbe  umli-nnfc- 
ing;  and  that  such  call  waa  in  fact  mado,  and  such  notice 
thereof  given,  as  is  directed  by  this  or  the  special  act;  and 
it  shall  not  be  necessary  to  prove  tbe  appointment  of  the  di- 
rectors who  made  such  call,  nor  any  otber  matter  whatsoever; 
and  thereupon  the  company  shall  be  entitled  to  recover  irhat 
shall  be  erne  upon  such  call,  with  interest  thereon,  uiiLm  it 
shall  appear  either  that  any  such  call  exceeds  the  prescribed 
amount,  or  that  due  notice  of  such  call  was  not  given,  or  that 
the  prescribed  interval  between  two  successive  calls  had  not 
elapsed,  or  that  calls  amounting  to  more  than  the  sum  pre. 
scribed  for  the  total  amount  of  calls  in  one  year  had  been  mode 
within  that  period." 

Tbe  Court,  on  9th  July  1851,  (vol.  xxiii.  p.  615)1 
disallowed  the  bill  of  exceptions  for  the  appellant. 

The  present  appeal  was  taken  against  the  interlocutors 
of  17th  and  25th  January,  and  9th  July  1851,  and  it 
was  maintained  that  they  ought  to  be  reversed  for  the 
following  reasons: — 

1.  The  motion  made  by  the  respondents  for  leave  to  alter 
tho  issue  settled  by  the  Court  for  the  tiial  of  the  cause,  «us 
incompetent,  as  it  had  been  already  submitted  to  a  jury,  and 
because  the  sole  reason  assigned  for  proposing  such  altera'. 
Hon,  consisted  in  a  change  of  circumstances  which  was  pro- 
duced by  the  voluntary  acts  of  the  respondents — 0  Geo.  IV.  c. 
120,  §34  ;  Act  of  Sederunt  15th  Feb.  1841  ;  Cochrane  v.  Wal- 
lace, April  13,  1820,  2  Mnr.  Jury  Bc'p. ;  Skene  v.  Mnberlri, 
Dec.  11.  1820,  3  Bur.  p.  860;  Cooper  «.  Mackintcah,  July  17. 
1823,  6  Mur.  p.  356.  %  After  the  respondents  bad  averred 
upon  record  that  they  had  forfeited  and  cancelled  the  shares 
which  are  said  to  have  belonged  to  the  appellant,  tbe  Court, 
instead  of  pronouncing  tbe  Interlocutor  of  17 th  January  1851, 
whereby  they  allowed  the  issue  to  be  altered,  ought  to  bnvn 
given  effect  to  the  appellant's  pleas,  and  either  dismissed  the 
action,  or  assoilzied  him  from  its  conclusions,  In  respect. — 
(lit),  That  by  the  forfeiture  and  cancellation  of  the  shares,  the 
respondents  discharged  the  appellant  of  all  claim  which  they 
might  have  had  against  htm  as  holder ;  and  (2d),  That  as  the 
shares  had  been  extinguished  by  the  respondents' own  acts, 
the  form  of  the   action,  and  the   averments  on  which  the 
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parties  had  closed  the  record  and  gone  to  lame,  were  Inap- 
plicable to  the  existing  state  of  matter*,  and  did  Dot  admit 
of  the  rights  of  parties  being  properly  extricated. — 8  Vict  c, 
16,  §  26 ;  12  and  IS  Vict,  c  84 ;  Great  Northern  Railway  Com- 
pany o.  Kennedy,  i  Eich.  Sep.  418.  8.  At  any  rate,  the 
appellant  was  entitled  to  call  the  respondents  to  account 
In  this  action,  and  to  be  allowed  credit  for  all  sums  received 
by  thorn  in  respect  of  the  shares  lb  question,  or  In  rwpect 
of  the  new  shares  created  and  Issued  in  lien  thereof  after 
these  shares  were  cancelled ;  or  at  least  the  appellant  ought 
to  have  liecn  allowed  credit  for  the  amount  of  the  market 
ralne  of  the  shares  at  the  date  of  cancellation.  And  the  In- 
terlocutor of  26th  January  1861,  refusing  the  diligence  crared 
by  the  appellant,  to  recover  evidence  of  his  avermeuts  as  to  the 
amount  of  the  turns  received  by  the  respondents  in  respect  of 
the  shares  In  question,  or  of  the  new  shares  issued  in  place 
thereof,  was  erroneous  and  contrary  to  law  ;  and  the  third, 
fourth,  and  fifth  exceptions  taken  to  the  ruling  Of  the  Judge 
who  presided  at  the  trial.  lb.  so  far  as  he  refused  to  permit  a 
nimilar  lino  of  Inquiry,  were  erroneously  disallowed  by  the 
judgment  of  the  Court  of  9th  July  1851,  and  ought  now  to  be 
sustained. — Great  Northern  R  Co.  e.  Kennedy,  tupra;  Lind- 
say «.  Great  Northern  K.  Co.  Court  of  Session  ltep.  vol  liii. 
1).  467.  4.  The  volumes  tendered  in  evidence  by  the  respon- 
dents at  the  trial,  a*  tho  '  Register  of  Share  holders,'  ought  not 
to  have  been  received, — the  alleged  register  not  being  in 
conformity  with  the  provisions  of  the  9th  section  of  the  Com. 
panics  Clauses  Consolidation  Act, — In  respect  that,  (1«).  The 
seal  of  the  company  was  only  attached  to  the  recapitulation 
in  one  of  the  volumes,  called  the  supplemental  volume,  and 
not  to  any  other  volume,  and  especially,  not  to  the  volume  in 
which  the  appellant's  name  appeared;  and,  (&%),  The  re- 
gister did  not  contain  the  particulars  required  by  the  sta- 
tute, in  bo  far  us,  though  calls  are  entered  as  paid,  there  was 
no  entry  of  the  amount  of  subscriptions  paid;  and,  accord- 
ingly, the  oxceptlon  taken  by  the  appellant  (being  bis  first  ex- 
ception) to  the  admissibility  of  the  register  In  evidence,  ought 
to  have  been  sustained. — Per  Lord  Brougham  in  Bain  c.  White- 
haven and  Furnees  Junction  K.  Co.  21st  June  I860,  7  Bell's 
A  pp.  p.  80 ;  Birkenhead  11  Co.  o.  Browntigg  and  Taylor,  4 


Groat  Northern  Railway  Company  (the  respondents),  was: 
adminicle  in  evidence ;  and  there  was  no  competent  evidence 
that  such  committee  bad  lieen  appointed,  or  that  the  calls 
»oed  for  had  been  made ;  and  the  exceptions  (vis.  the  2d  and 
8d  exceptions)  taken  by  the  appellant  to  the  ruling  of  the 
Judge  who  presided  at  the  trial,  were  erroneously  disallowed 
by  the  Court  below,  and  onght  now  to  be  sustained. — See 
opinions  of  the  Judges  on  respondents'  bill  of  exceptions,  ripra, 
vol.  xxii.  p.  648 ;  Whitehaven  and  Furness  Railway  v.  Mac- 
tadyen,  11  C.  ofS.  Cases,  p.  846;  Bain  e.  Whitehaven  and  Fur- 
ness Railway,  tspra  ;  'fait  on  Evidence,  p.  62 ;  Boll's  Prln.  § 
2222;   Hamilton  u.    Hope,  May  2,  1827,  4   Hur.   Jury  Rep. 

6238;  King  v.  Magistrates  of  Elgin,  Nov.  28,  1714,  Mora 
ict  p.  12,587. 

The  respondents  supported  the  judgment  on  the  follow- 
ing grounds: — 

1.  Because  the  alteration  allowed  by  the  Court  upon  the 
Issue  was  competent  and  necj^ary  to  meet  the  altered  circum- 
ataacesof  the  case— 8  Vict.  c.  17,  §30;  CompanicsOlausosAct, 
8  Vict.  c.  17,  §  28.  2,  Because  the  register  of  shareholders 
tendered  by  the  company,  was  rightly  received  in  evidence  at 
tho  trial,  being  sufficiently  authenticated,  as  proved  In  Eng- 
land, and  In  conformity  with  the  requisites  of  the  statute.  3. 
Because,  with  reference  to  the  matters  embraced  by  the  second 
and  sixth  exceptions,  the  evidence  of  the  calls  in  dispute  hav- 
ing been  duly  mndo  was  competent  and  anflicieut — lif,  Because 
It  was  not  necessary  Tor  tho  respondents  to  prove  tho  appoint- 
ment of  the  finance  committee  who  made  the  calls :  2d,  Be- 
cause, supposing  that  to  be  necessary,  the  appointment  of  the 
committee  was  sufficiently  proved. 
Bethel  Q.C.,  and  Andenrm Q.O..  for  appellant — 

The  Conn  had  no  power  to  alter  the  issue,  which,  once  ad- 
justed, cannot  bo  recalled.— 6  Geo.  IV.  c.  ISO,  §  SA  ;  Bell's 
Diet.  ■  Issue.'  A  verbal  inaccuracy  may  be  corrected— Cooper 
b.  Macintosh,  5  Mur.  858 ;  but  the  Court  will  resist  ail  at- 
tenipts  to  make  any  other  alteration.— Leys,  Huson  and  Co.  v. 


Forbes,  S  W.S.  3S4 ;  Cochrane  v.  Wallace,  2  Hot.  B6;  8bn 
e.  Maberlys,  J  Mur.  360. 

[1/crd  Chancellor. — These  are  cases  where  the  Court  >u  nisi 
to  alter  the  issue  on  the  day  of  trial.  Shew  me  ■  a*  >b?i 
the  Court  refused,  after  a  first  trial  and  before  a  ssami  Losw 
sn  issue,  so  as  to  meet  the  justice  of  die  ess*] 
There  Is  no  such  case,  and  therefore  we  rely  on  the  itttWt  i 
to  tho  interlocutor*,  and  the  effect  of  the  new  aisxter  aimsx* 
Into  the  record:— Even  if  it  bad  been  competent  for  tat  Ott 
to  alter  the  issue,  they  ought  not  to  have  dine  so  i  fattens 
cancellation,  the  issuing  of  new  shares,  sod  sale  las  aim  pin 
the  around  of  action  was  oat  away,  the  contrast  wu  Mean 
and  the  liability  of  the  appellant  at  an  end.  Werriiau 
Companies  Clause*  Consolidaidnn  Act,  (B  sad  9  Viet  c  It,  a 
14-30.)  lu  Great  Northern  H.  Co.  t>.  Ksnuedy,  4  Ktdi.  £.<;'. 
it  was  held,  thai  so  tons  as  the-  share*  mimed  tanttta 
company  could  sue  foe  call*  [  bat  we  oontsod,  that  tSutma 
lation  and  sals  have  taken  place,  the  notion  can  no  Jaw*  li 
maintained.  Suppose  a  share  of  which  410  Is  paid,  tod  fii: 
be  paid,  the  directors  can  only  sell  that  share  with  tat  ate 
liability  impressed  on  U.  They  can  OSjSJ  sail  what  Bast's 
their  hooka. 

[Lord  Ckaii rxUor .— And  If  only  £5  ia  got  for  tho  SSSW,  an  H 
company  go  against  the  shareholder  for  the  dlaVraa!  n 
suppose  a  share  of  which  only  £i  Is  psicl,  and  £to  la  1*  pi 
and  the  shares  are  at  a  disown,  then  thenconUtonm 
there  being  no  market.  Tet  they  are  authorized  to  r'I* 
take  what  they  can  get ;  but,  in  yow  view,  they  eaald  aw 
seUatalL] 

They  could  do  what  was  equivalent  to  sale.  A  [hut  i-ptr 
a  liability  to  contribute  to  the  stock  of  thseompaBy,iBl[e? 
a  right  to  the  profits.  IfyoueellortransfertherrghtWHrr? 
the  liability  attaches, and  he  whose  name  Is  erased,  eeuoi'i 
liable  at  the  same  moment. 

[Lord  GhantxUor. — But  suppose  a  case  where  .£10  ispiilsi 
£10  to  be  paid,  and  only  £5  can  be  gat  for  it,  "bete  is  the » 
plied  discharge  of  the  shareholder — how  Is  the  eattoaf 
rid  of?] 

By  this,  that  the  capital  which  ho  is  hound  so-scpah,»;i> 
supplied  by  a  new  contract. 
[Lord  Chancellor. — But  I  am  supposing  a  cs 
supplied.] 

That  is  to  Import  a  contingency  not  a 
Yon  assume,  that  for  every  £10  only  £6  en  so  isshs*;" 
we  say  director*  have  no  power  to  sacrifice  then-  proan* 
selling  shares  in  a  market  overt  in  that  way.    Tsejeesf 
issue  stock  to  subscribers  in  return  for  subscruiutu  T*J 
are  not  bound  to  issue  new  shares ;  but  if  they  do  so,  'j^" 
financial  operation  which  must  be  left  to  thsmsriws;  ■** 
so  for  the  best,  and  must  bear  any  loss  themselves.   Mitt* 
act  points  out  as  necessary  is,  that  the  whole  sum  «"-"* 
by  the  new  shares,  shall  not  exceed  the  unpaid  is* 
old.    The  moment  shares  of  commensarate  value  an —  - 
subscriptions  are  full.    The  company  may  either  fcn« 
sue,  or  forfeit  and  sell.    We  admit  that  forfeiture  d  ii**» 
not  Interfere  with  the  action  for  calls,  as  g  30  sajL  Bo* 
company  cannot  both  sue  and  sell.   It  Is  only  an  altemtml* 
a  cumulative  remedy  which  they  possess,  as  is  Am  Mj 
words  of  $  164  of  the  English  Companies  Clau-ei  Art,!"1 
Vict-  c.  16,  under  which  section  this  action  wasbrcojlt 
[Lord  Chanctllor.— But  sale  follows  on  forfeiture.] 
Yes;  and  sale  alters  ownership.    The  original  shawkaH' 
an  equity  to  get  his  shares  back  after  they  are  IbrfcM 
the  moment  when  they  are  sold,  after  which  a  nr>* 
commences,  and  the  old  is  extinguished.      Such  is  ear* 
under  the  Companies  Clause*  Act;  but  we  think  we  ami' 
on  the  special  act  of  the  respondents.  If  and  la  VkttN 
The  latter  act  shews  it  is  the  amount  of  the  onpaidkl 
share,  that  determines  the  price  of  the  new  share. 
{Lord  Chanctllor. — But  suppose  they  can't  issue  tk»[ 
sum  remaining  due,  then  they  must  take  a  sssaHerssai 
The  company  may  issue  shares  to  a  less  amount,  »si  Be 
not  itsuelo  a  greater  amount,  than  what  is  due  on  tbedt' 
In  the  present  case,  they  Issued  them  for  the  asset  s*>< 
old  shares,  and  have  actually  E*ioftl  by  to*  safe  " 
averred  in  onr  ■nswerrw  the  minute  tor  Asfs9S*lssBSJ 
additional  pleas  in  la*;  which  wen'taWlsno  toe  I** 


e  when  it  oil* 
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«s  not  heiug  denied,  were  thereby  admitted  to  be  true.  As 
me  additional  allegation*  were  made  part  of  the  record,  we 
ire  at  tenst  entitled  to  the  diligence  mkoi  I,  to  enable  unto  prove 
an,  and  the  Court  were  wrong  In  refusing  lliat  application, 
■on/  Ckanaiiot. — You  do  not  seem  to  have  insisted  on  obtain* 
g  iku  usee  framed  bo  as  to  bring  out  tin  tact  of  cancellation, 
aiming  that  the  Court  bad  power  to  alter  the  issue  f J 
e  did  all  that  ml  essential  for  that  purpose.    The  matter  at 

(be  cancellation  wat  added  to  the  record.  Yet,  the  Court 
Id  it  ww  not  materia*;  and  hence  the  miscarriage  of  which 
•  now  complain.  If,  however,  our  liability  was  not  extiti- 
ilaheri  by  the  eanoeltatloo  and  tale,  we  were  at  leant  entitled 

credit  for  the  anna  realised  by  the  tale.  At  to  the  nxrp- 
■m.-— The  regiatM  » as  not  admissible,  as  §  28  of  the  Com. 
.niei  Clauses  Act  woe  not  oeiuptted  with.  The  but  volume 
ily  (wing  Mated,  the  pvevioes)  ones  might  hare  been  altered 

pleasure.  The  statute  mast  be  strictly  construed,  at  It 
.ikes  an  Inroad  on  the  common  law  of  evidence. — Ilsin  o. 
bitchaven  and  F.  B.  Co.,  T  Bellt  A  pp.  0.  108  j  Cheshire  Jn. 
i.  a.  Brown,  4  Htoh.  R.  439.  ffee  *egt-*er  ought  either  to 
io  been  in  one  volume,  or,  If  in  ntvoftl  Yolumea,  oach  volume 
oakt  have  been  nealed.  The  minute  of  the  finance  committee 
lering  the  cart  wm  not  signed,  and  it  wag  not  sufficient  that 
e  minute  of  the  adjourned  meeting  should  be  signed.  The 
inute  appointing  the  finance  committee  not  being  signed, 
crewaanoevidencoofitt  existence.— Whitehaven  and  F.R. 
■.  r.  Macfadyen,  11  D.  B.  ».  840.  It  cannot  be  said,  if  there 
(roiautei  of  twenty  meetings,  always  adjourned,  scattered  up 
d  down  the  booka,  that  they  are.  at!  to  be  held  signed  liy  the 
airman.  If  only  the  last  It  signed.  The  Judge  should  there, 
c  have  directed  tie  jury,  that  the  appointment  of  the  finance 
uuiiit.ee  was  not  complete.  It  it  a  well-known  rule,  that 
use  a  statute  requires  a  certain  superior  quality  of  evidence 
be  given  in  proof  of  a  certain  fact,  an  Inferior  quality  Can. 
t  be  admitted. — Birkenhead  11  Co.  v.  Brownrigg,  4  Eich. 
426.  By  the  law  of  Scotland,  the  acta  of  public  bodies  can 
ly  In!  proved  by  their  minutes. — Hamilton  o.  Hope,  4  Mur. 
9 !  King  ,.  Mag.  of  Elgin,  Mor.  12,687. 

1'hipaotSar  reopoodanto — 

e  Court  had  a  right  to  alter  the  Issue.  The  Judicature  Act 
M  not  prohibit  the  Court,  either  expressly  or  impliedly,  from 
:rcisiug  this  power ;  and  when  the  issue  it  said  to  bo  final, 
it  means  that  the  interlocutor  ordering  the  Issue  is  not  sub. 
t  to  review  by  (his  House.  But  even  though  the  issue  had 
I  been  altered,  the  old  Issue  was  quite  sufficient  It  brought 
'  nil  thai  the  statute  8  and  9  Vict.  o.  17,  required  to  be  proved ; 
I  any  other  allegation  than  what  the  statute  said  wat  ne- 
wry,  was  mere  surplusage.— Belfast,  Ac  R.  Co.  o.  Strange, 
!xeh.  R  7S9 ;  East  Lancashire  H.  Co.  v.  Croxton,  5  Eich.  R. 
At  to  the  cancellation  of  the  shares ! — If  the  appellant 
ught  that  waa  a  sufficient  defence,  he  ought  to  have  raised 
point,  and  asked  to  hare  the  lone  framed  so  as  to  bring  it 
;  but  the  reason  why  the  bane  wat  continued,  seems  to  be, 
t  the  appellant  had  never  yet  admitted  that  be  wat  a  bolder 
•hares  at  all. 

rd  ChannUor. — No.  In  hit  additional  pleat,  he  does  not 
y  hit  original  liability,  bat  merely  assert*  bit  discharge  by 
subsequent  acta  of  the  company.  Now,  the  Court  allowed 
se  allegations  to  be  introduced  Into  the  record,  yet  said 
j  were  irrelevant  to  alter  the  issue.] 

all  event*,  the  Court  waa  right  in  retaining  the  substance 
lie  original  issue,  for  that  contained  all  that  the  statute  re- 
red,  and  any  further  claim  the  appellant  could  make,  was 
y  reserved  by  the  Court  in  their  interlocutor.  It  is  said  the 
ipany  had  only  an  alternative,  not  a  cumulative  remedy  ; 
this  cannot  be  maintained  after  the  case  of  Great  Northern 
Jo. «.  Kennedy,  jupra.  We  also  contend  there  it  no  real 
Auction  between  forfeiture  and  tale,  as  far  as  the  liability 
he  original  holder  is  concerned.  The  case  is  like  that  where 
isttel  is  left  with  a  party  for  the  satisfaction  of  a  debt  If 
amount  received  on  sale  of  the  chattel  It  not  equal  to  the 
it,  the  liability  of  the  debtor  is  not  extinguished,  but  the 
Jer  of  the  chattel  has  only  a  cumulative  remedy.  The  re- 
ii  here  merely  dlMclcees  the  tact  of  cancellation ;  there  it  no 
of  that  the  company  ever  got  any  money.  But  even  if  the 
apany  sold,  they  could  not  recover  a  deficiency  from  the 
itr.    Thus,  If  t30  hat  been  paid,  and  £6  to  be  paid,  and 


the  company  Cannot  cct  tliMsmu,  the  company  may  forfeit  I  he 
(hare;  lint,  it  they  sell,  they  must  do  sons  it'  the  latter  sura  had 
been  paiil  up.  The  contract,  therefore,  is  not  got  rid  of,  and 
the  mere  tact  of  cancel latiou  has  nothing  to  do  with  the  liabi- 
lity of  theoriginal  shareholder.  As  to  the  bill  of  exceptions: — 
The  register  was  sufficiently  authenticated  within  the  mean. 
ing  of  the  act.  The  sole  question  is,  whether  the  book  It  an. 
thenticated  which  the  company  bona  fide  keep  as  a  register.  It 
is  cot  the  lets  a  book  because  it  is  in  several  volumes.  We  may 
as  well  say  every  pago  must  be  sealed,  as  that  every  volume 
must  be  sealed.  As  to  tbo  minute  of  appointing  the  finance 
committee  not  being  signed : — It  Is  well  ascertained  here  In 
Sessions  practice,  and  in  the  ease  of  vestries,  that  when  a  meet- 
ing is  adjourned,  the  original  and  the  adjourned  meeting  are 
one  meeting,  and  the  signature  of  the  latter  by  the  chairman 
Is  sufficient  — R.  v.  Justices  of  Suffolk,  16'  Law  J.  M.  C.  80,  Be- 
sides, the  minute  is  not  the  only  way  of  proving  the  fact  of 
appointment.  The  act  was  intended  to  give  a  privilege  to  the 
company  to  put  their  own  books  In  evidence,  but  these  are 
not  to  be  the  exclusive  evidence.  Now,  the  witnesses  proved 
that  they  were  present  when  the  finance  committee  were  ap- 
pointed, and  that  is  enough.— Miles  e.  Bough,  3  Q.  B.  845. 

A  wlcraon  in  reply — 
It  Is  said  it  was  sufficient  to  prove  at  the  trial,  that  the  defen- 
der it  a  shareholder—)',  t.  '•  it  at  the  time  of  making  the  coll." 
But  a  defender  may  displace  the  proof  by  alleging,  that  though 
then  he  was,  yet  that  now  he  it  not  liable.  The  object  of  the 
alteration  was  to  prevent  our  proving  that  which  ws  contend- 
ed had  the  effect  of  releasing  our  liability. 
[Lord  Chancellor.*- What  possible  mischief  could  the  alteration 
of  the  issue  do  to  you  f  What  could  you  have  Introduced 
under  the  first,  which  you  could  not  under  the  second  Issue  T 
Down  to  the  call,  you  cannot  complain ;  after  tbo  call,  your 
right  waa  expressly  reserved.] 

The  question  was,  not  If  we  could  have  had  on  account  after- 
wards, bnt  if  we  ware  Indebted  and  Testing-owing  to  the  com- 
pany. The  important  part  of  the  lame  waa,  debt  or  no  debt. 
We  denied  any  account  wat  necessary  to  be  taken  at  alL  What 
we  alleged,  and  which  was  not  denied,  should  have  rendered 
unnecessary  any  trial  whatever.  The  cancelling  of  the  shared 
reduced  the  capital  pro  tonto  A  blank  waa  thereby  left  in  the 
capital,  and  it  was  tilled  up  by  are-issue  of  shares.  The  full 
value  was  received.  How,  then,  could  the  company  bring-  an 
action  when  they  had  got  all  they  wanted  f  The  second  trial 
was  the  tame  as  If  a  new  action  had  been  brought.  We  did 
all  we  could  to  resist  the  trial,  and  now  we  claim  redress. 

Lord  Chonalkr.—Thb,  is  an  action  brought  by  the  Qrcat 
Northern  Railway  Company  against  a  holder  of  a  few  shares, 
for  two  calls  amounting  together  to  £84. 

The  right  to  bring  the  action  in  Scotland  Is  given  by  S 
and  S  Vict.  c.  10,  S  104,  which  act  Is  Incorporated  In  9  and  10 
Vict  c.  71,  being  the  act  establishing  this  railway  company ; 
and  although  some  argument  was  raised  upon  the  particular 
wording  of  the  clause,  yet  I  think  that  It  gives  to  the  company 
all  the  remedies  provided  by  the  Companies  Clauses  Consolida- 
tion (Scotland)  Act,  1B46. 

[His  Lordship  then  stated  the  case,  and  continued] — The 
first  question  raised  before  your  Lordships  wat,  that  the  Court 
below  had  no  power  to  alter  the  issue.  This  objection  de- 
pended upon  0  Geo.  IV.  c.  120,  g  84,  which  gives  power  to 
the  Court  to  direct  a  proper  Issue,  or  to  alter  the  Issue  as 
delivered,  and  which  provides, — that  If  either  party  should 
object  to  the  Issue  at  settled  by  the  Court,  he  may,  within  ten 
days,  apply  to  the  Court,  and  tbo  Court  may  make  such  order 
as  the  justice  of  the  case  may  require,  which  order  shall  be 
final  under  this  statute.  It  Is  insisted  that  the  Court  had  no 
power  to  alter  the  first  Issue.  Several  decisions  on  this  legis- 
lative provision  were  cited  at  the)  bar,  but  they  do  not  apply 
to  the  case  before  the  House.  And  It  was  at  last  admitted  by 
the  counsel  for  the  appellant,  that  the  point  had  never  been 
decided.  The  finality  mentioned  in  5  34,  refers  to  the  Issue 
as  settled,  but  that  section  contains  no  terms  of  restriction  or 
exclusion  to  prevent  the  Court,  when  directing  a  new  trial,  to 
direct  on  Issue  better  calculated  to  meet  the  justice  of  the 
cose  than  tbe  first  proved  to  be;  and  I  am  of  opinion  that 
they  have  that  power,  and  that  this  objection  cannot  be  sus- 
tained. 

V our  Lordships  have  already  teen  why  tbo  Issue  wm  altered. 


REPORTS  OF  OASES  DECIDED 


pt,.r, 


Ihil  this  requires  a  little  further  explanation.  The  8  and  9 
Viotc.  17, 5  27,  enacts,  that  In  any  action  or  suit  tn  be  brought 
by  the  company  against  any  shareholder,  to  recover  any  money 


company,  and  is  indebted  to  the  company  in  the  Bums  claimed  ; 
and  by  §  28  it  is  enacted,  that  on  the  trial  or  hearing  of  such 
action  or  suit,  it  shall  be  sufficient  to  prove  that  the  defender, 
at  tie  time  of  making  such  call,  was  a  holder  of  one  share  or 
more  in  tho  undertaking,  and  that  such  call  was  in  fact  made, 
and  such  notice  thereof  given,  as  directed  by  this  or  the  special 
act  Now  the  new  issue  adopted  the  very  terms  of  §  28,  which 
l>y  law  would  equally  have  applied  to  tbe  first  issue,  which  was 
fiauied  under  §  27,  and  it  would  not  have  been  necessary  to 
have  altered  the  first  issue  if  the  sluuel  bad  not  been  cancelled 
nVlj^cqiHuitly  to  bringing  the  action.  It  is  quite  settled  that 
the  term  '  is,'  means,  '  Is  at  the  time  of  calls  made.'— (Belfast 
uud  County  Down  Railway  Co.  v.  Strange,  1  Exch-  Sep.  789.) 
And  the  statute  ban  received  a  liberal  construction — (Bast 
l^qcasbjie  Railway  Co.  r.  Qroxton,  5  Exch,  Hep.  287. 

The  provisions  of  the  Companies  Claused  Consolidation  Act, 
which  apply  to  this  case,  enablo  the  company  to  enforce  the 
payment  of  calls  by  action  or  suit,  and  ghre  power  to  the  oom- 
pahy  to  forfeit  shares  for  non-payment  of  calls,  whether  the 
company  have  sued  for  the  amount  of  such  calls  or  not.  And 
it  has  been  decided,  that  the  right  to  declare  shares  forfeited, 
Is  not  an  alternative  remedy  with  the  right  of  action,  but  that 
the  words  of  the  act  are  cumulative — (Great  Northern  Railway 
Co.  v.  Kennedy,  4  Exch.  Rep.  417).  And,  Indeed,  it  is  not 
disputed  by  the  appellant,  that  if  the  shares  In  question  had 
ticBn  merely  declared  to  be  forfeited,  tbe  right  of  action  would 
bare  remained.  But  it  was  insisted,  that  the  cancellation 
superinduced  upon  tho  forfeiture,  and  the  issue  of  new  shares, 
dissolved  the  contract  and  destroyed  the  right  of  action. 

The  power  to  cancel  the  shares  was  given  to  this  company 
by  12  and  13  Vict.  c.  84,  §  25,  which  enacted,  that  where  the 
market  price  of  shares  which  might  be  forfeited  for  non-pay- 
ment of  calls,  should  be  such  as  to  render  It  impossible  for  the 
company  to  sell  tbe  same,  so  as  to  realize  a  sum  equal  to  the 
arrears  of  calls  due,  it  should  be  lawful  for  tho  company  to 
cancel  the  same  shares,  and  to  issue  so  many  new  shares,  and 
of  such  nominal  amount  as  they  might  think  fit,  provided 
thnt  the  capital  to  be  represented  by  such  new  shares  should 
not  in  the  whole  exceed  the  capital  represented  by  tbe  unpaid 
fiortion  of  tbe  shares. 

After  a  declaration  of  forfeiture,  the  directors  ultimately,  in 
September  I860,  cancelled  the  shares  In  question,  and  this  was 
long  after  tho  institution  of  the  action.  Now,  unless  some 
solid  distinction  can  he  shewn,  aa  regards  the  interest  of  the 
shareholder,  between  forfeiture  and  cancellation,  it  appears  to 
me,  my  Lords,  that  tbe  same  rule  must  prevail  as  to  both. 
Much  argument  was  raised  upon  the  right  to  issue  new  shares, 
so  as  to  make  up  thealnpiini  of  capital  in  the  company;  but  it 
does  not  appear  to  me  that  this  is  an  objection,  if  it  he  one, 
which  it  is  competent  to  tbe  appellant  to  make. 

The  Companies  Clauses  Consolidation  Act  provides  in  every 
way  for  the  real  interests  of  tho  shareholders,  even  after  for. 
fuitnre.  And  in  the  Great  Northern  Railway  Co.  »,  Kennedy, 
i,  Sir.  Baron  Parke  and  Mr.  Baron  Alderson  were  both  of 
ion,  that  if  the  forfeited  shares  were  con  veiled  into  other 

„ 2 s,  the  shareholder  against  whom  an  action  for  calls  had 

been  brought  would  be  entitled  to  the  benefit,  in  satisfaction 
prutanlo;  so  that,  on  applying  to  the  Com  t  to  stay  proceedings, 
on  payment  of  the  portion  of  the  d«bt  and  coats  beyond  the 
value  of  the  new  shares,  the  Court  would  stay  the  proceedings 
accordingly.  If,  therefore,  the  forfeiture  of  shares,  and  the 
conversion  of  them  into  other  shares,  where  there  is  no  direct 
power  to  cancel  the  original  shares,  and  to  issue  new  ones, 
would  give  to  the  original  shareholder  any  benefit  to  which 
he  might  be  entitled  after  payment  of  the  calls  and  costs,  it 
cannot  vary  the  case,  that  a  direct  power  is  given  to  the  com- 
pany to  cancel  shares  and  issue  new  ones,  for  the  rigb,t  of  the 
shareholder  to  tbe  benefilof  the  new  shares  would  he  precisely 
the  same  as  in  the  first  case.  Tho  power  to  cancel  only  arises 
where,  after  forfeiture,  the  arrears  of  calls  cannot  be  raised  by 
a  sale,  and  therefore  the  right  of  action  to  recover  tbe  defr- 
piency  remains  in  the  company. 

This  view  of  the  case  answers  the  objection  which  was 
strongly  urged  at  your  Lordships'  bar,  that  the  alteration  of 
£hu  first  issue  excluded  the  appellant  from  shewing  that  a 
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26th  January  1861,  I  think,  have  reserved  to  tie  sspdu 
tbe  means  or  enforcing  any  rights  to  which  he  ii  eMitfed. 

At  the  trial  of  the  second  issue,  tbe  counsel  ft*  tbt  sppriki 
tendered  evidence  to  prove  the  cancellation  of  tbcttntci 
the  issue  of  new  shares,  (a. ;  bu,t  that  evidence  ns  irpii 
by  the  learned  Judge  who  tried  the  amse — and  hit  itjstu 
of  that  evidence  farmed  part  of  taw  hill  of  exception  Ii  t» 
stitnted  tbe  3d,  4th,  and  6th  except*' >m  Sow,  Lad  Ida 
ton,  in  deliverina  his  opinion  in  the  Court  of  Scnaoo,sjuiiit 
hearing  of  the  bill  of  exceptions,  observed,  Jba.t  tit  3d.  ii.u 
6tli  exceptions,  were  cot  Insisted  on,  asthe  «a*itdln«i['iv 

shares,  if  St  had  any  effect,  raitfht  zeetiye  it  in  the  ewssuiu 
on  that  head,  of  which  the  pursue™  admitted  pht  compel!*' 
notwithstanding  the  verdict.  This,  my  Lords, appears t b 
to  be  conclusive  upon  this  head. 

The  appellants  ramalniag  ohjectiDao  are  techaicsl  m 
raised  by  the  hill  of  exceptions  on  tjtf/id*lof  thensoaii**- 
The  first  objection  was  to  the  reception  in  evident*  uf  u 
register  of  shareholders.  The  law  enables  conipnuiu,  h  ;■■ 
duce  their  registers  as  evidence,  but  provides,  its*  uSt  !■* 
should  be  authenticated  by  ±he  comwouiieaj  ft  ihe  snap..; 
being  affixed  thereto-  The  objeesjo.ni  was,  -tltat  i>t  Bgya 
was  contained  in  several  volumes,  and  tliat.  the  b4  «'« 
series  only  had  the  common  seal  of  the  company  sflitti  i  - 
There  were  several  very  bulky  voluinte  -ifiey  foUwal  at 
other  alphabetically  and  consccmively.aud  naoiijxsu'j'^'' 
parts  of  the  same  series — and  the  last  yoltuue  tMtiwari  li 
only  a  completion  of  the  register,  but  (which  was  no)  niLn 
by  the  act  of  parliament)  at  the  end  of  it,  and  before  tk  ■» 
a  recapitulation  of  the  contents  of  the  preceding  mint. 
They  were  hud  upon  tire  table  of  this  How*,  anil  even  ***■ 
was  a  ponderous  one.  The  contention  ma,  that  iutcal  > 
being  enclosed  in  several  bindings  for  the  sate  of  con  rtiiir. 
they  ought  to  bare  been  bound  in  one  volume,  whirfcw;- 
have  rendered  it  impossible  to  make  use  of  them  in  ti.  tv 
of  business.  I  think,  my  Lords,  (t  would  be  contrary  *.<  i. 
real  meaning  and  spirit  of  the  act,  to  put  U' 


i  seal  of  the  company  was  properly  afflxed.  1  w 
think,  that  if  the  common  seal  had  been  affixed  tu  f 
volume,  tbe  appellant  would  have  considered  the  rejaM  - 
more  objectionable. 

The  next  exception  to  tbe  ruling  of  the  Tpdse  was,  tUi 
evidence  of  the  appointment  of  the  finance  comroitlet.  *i 
was  necessary  in  order  to  prove  tbe  call,  was  not  aiftwM 
because  a  minute  of  a  board  of  the  18th  of  Angsts  If-'-, 
which  the  finance  committee  was  appointed,  was  not  a** 
Now,  this  board  was  adjourned  to  tbe  lUlh  orthe  us<  '■-  ' 
and  the  minute  of  the  adjourned  meeting  it  smjbio.  Tt*« 
retary  to  tbe  company  swore  that  it  was  one  coarinocej  a* 
ing  anil  minute,  and  that  the  next  meeting;  was  no  ike  •*■ 
September,  and  that  the  minute  of  It  begins— "Th*  aJa* 
of  the  last  meeting,  beld  18th  of  August,  read  and  coufw- 
treating  tbe  18th  and  19th  as  one  meeting.  This  is  ntc--- 
by  the  books.  At  all  these  meetings,  Mr.  Astdl  «■  <-  - 
chair,  and  he  signed  both  tbe  minutes  of  the  adjourns  i* 
ing  of  the  IBthof  August,  and  of  that  of  the  h*  of  Sep*"**1 
and  on  the  27th  of  September,  at  a  meeting  toe  maw*- 
which  was  regukuly  signed  by  the  chairman,  all  coaar-.- 
were  jc-appointed.  And  ajl  these  proceedings  tot*  ph.; . 
fore  tlie  first  call  The  objection  "was  founded  upon  tt.:  i 
section  of  the  Companies  Clauses  Consolidation  let,  en- 
quired entrii*  of  Brutes  to  he  signed  by  theri»imwnef» 
meeting,  and  made such'en mf§ jvicb^iqe.  Bu^iauWpeecri 
of  the  oyjdou.ee  ton.iab.ud  by  tie  Dooks  of  foe  waft*!  a 
fact  of  the  due  appointment  of  the  *""  "  "'  — "- 
proved  bj  a  witness,  and  his  evidence  ■ 
for  the  act  confers  a  privilege,  but  doc  „-  ,r- 
deuce  of  the  fact.  It  is  not  aeccsaary  to  wfaagT »"-' 
observations  on  these  points,  inasmuch  u  the  saJswsy*  - 
mmutcs  as  signed,  and  the  admianbllltr  of  U>«Wt  «*■ 
will  bo  ruled  by  yuur  Lordships  In  isWaf  cf  P"g*ft 
upon  the  authority  of  Miles  ».  Bo^  1^  f|»ajsji  *a«s* t 
porta,  8J.5.)  .  ,, . 

The  result  is,  that  all  (lie  objections  wiarilT-lU»#T'™   ' 


ooks  ot  fee  «»£«*t  - 
e  finance  eoj»m™»  " 
e^ada«*«**« 
oeanotexcMiadau' 


M58J 


IX  TUE  COUttT  OF  SESSION,  Ac. 


Irilcrloati'jr  affirmed  with  costs. 
Fiwt  Di*iaioo..~L»w,  Holmes.  Anton  wd  Tumboll,  Jf*>* 
Wi  iStlialan^-BHlor,  Bee*  Mid  Hurtoe,  iimmthtU  Saiid- 


SUl  May  1852, 

FlMC  DlTISttrt, 

No.  818. — Sawxbs,  Pttmuer,  v.  Mathbsow,  Defender. 
Process-  -Reclaiming  Note,  Competency  of—  Keponing. 

This  ni  ft  reclaiming  note  J>y  the  pursuer  to  be  re- 
posed.   On  the  note  feeing  moved  in  the  Single  Bills, — 

Craafurtl,  for  defender,  Objected  to  its  competency, 
snd  oryueJ — The  pursuer  sets  forth  in  his  summons  that 
he  is  under  age,  and  names  a  particular  person  as  his  ad- 
nriugtrator-in-Uw.  The  defender  applied  to  have  this 
person  aisled  as  a  party  to  the  action,  and  the  pursuer 
taring  neglected  to  sjst  him,  was  ordained  by  the  Lord 
Ordinary  to  siat  a  curator  ad  litem-  This  interlocutor 
he  now  reclaims  against,  stating  that  he  is  above  age, 
lint  producing  no  proof  of  the  averment.  He  cannot  fee 
repotted  without  slating  a  curator  ad  litem. 

Gifford,  for  pursuer,  was  not  called  on. 

The  Cotrrt  repelled  the  objection,  and  remitted  to  the 
Lord  Ordinary  to  repone  the  pursuer  on  being  satisfied 
tint  h*  was  above  Age. 

Lord  Ordinary,  Rutherford.— Act.  iiiSord;  Janus  Bell,  S.S.C. 
Ap*L-r Alt.  Ctaofend ;  John  Howie,  WJJ.  Agmt^F.B.) 

21stJ%J853, 

i'jasi  Division  | 

So.  214^-Williak  Gakpmiu.  and  others,  Punuert,  v. ' 
8m  <Tpmt  Pitman  and  others,  Defender*. 

Prow**— 5«JaMaiog  Note.  Competency  .of— Appendix— 

A  rahlmiag  note  for  the  pursuers  having  been  moved 
in  the  Single  Bills,— 

Broun,  for  the  defenders  Sir  Thomas  Dick  Lauder's 
Trustees,  objected  to  its  competency  on  the  ground  that 
an  appendix  to  the  record,  which  was  referred  to  in  the 
statement  of  facts  for  the  defenders,  and  which  set  forth 
i  circular,  specially  founded  on  by  the  Lord  Ordinary  in 
hb  nete,  had  not  been  printed  along  with  the  record,  and 
appended  to  the  reclaiming  note.  He  cited  Wilson  v. 
Maears,  March  9,  1847. 

J.  S&aur,  for  pursuer,  was  not  called  on. 

The  Court  repelled  the  objection, 

Lori  Ordinary,  Cojonsay. — 4et.  J,  Shaw,  John  Hurray,  Ju- 
nior, S.S.C.  4sctf.r-.dtt.  Broun;  Scott, Rywer  and  BooH,  W.S. 
■Vtf*— L.  Cltfr— (P.H.) 

22a*  May  1852. 

FibbtDtfibw*. 

No.  215.— Wiluam  Simpson,  Suipewttr,  v.  Rev.  James 

Sowers,  Respondent. 
frocess— BUl-Ch amber— Reclaiming  Note,  Competency  of— 
Statafe  1  and  2  Vict,  c  66— Act  of  Sederunt  24th  Dec  1838— 
Suspension — In  a  tutpomon  qfa  decree  in  foro  pronounced  in  a 
tmmarg  application  lo  the  Sherty  Court,  a  reclaiming  note  aaaintt 
anitOerheuiora/lhi  Lord  Ordviaru  on  the  Bills  re/imno  the  nule 
cj mrpension,  ii  competent  teitSovt  having  printed  and  appended 
toitfke  record  in  lie  Inferior  Court. 

The  suspender  was  formerly  minister  of  the  parish  of 
forrjj  in  Forihrihire,  but  was  deposed  by  the  General  A  s- 


Bembly.  The  respondent  was  appointed  his  successor. 
On  24th  October  1851,  the  respondent  presented  a  sum- 
mary application  to  the  Sheriff  of  Forfarshire,  to  have  the 
suspender  ejected  from  the  manse  and  glebe  of  Barry. 
Answers  to  the  application  having  been  lodged  by  the 
suspender,  and  a  record  made  up  and  closed,  the  Sheriff- 
substitute  ordained  him  to  find  caution  for  violent  pro- 
fits, within  three  days.  He  did  not  do  so,  but  offered 
juratory  caution.  This  was  refused  by  the  {Sheriff,  who 
wanted  decree  of  ejection,  iu  respect  of  no  sufficient  eau- 
tiuu  having  been  fownd. 

Of  these  judgoeats  the  suspender  presented  a  note  of 
suspension,  praying  that  the  note  might  be  passed  with- 
out caution  or  consignation,  but  offering  juratory  caution. 
The  Lord  Ordinary  on  the  Bills  Defused  the  note,  and 
the  suspender  reclaimed. 

On  the  note  being  moved  in  the  roll  of  Single  'Bills, 
it  was  objected  to  as  incompetent,  on  the  ground  thai 
the  record  in  the  Sheriff  Court  mm  not  printud  as  an 
appendix  to  it,  in  terms  of  the  act  of  sederunt  24th  Dec. 
1838,  which  provides, — - 

"  §  o.  When  a  reclaiming  note  is  lodged  against  any  Inter- 
locutor In  the  Bill-Chamlier  passing  or  refuslug  a  note  of  sus- 
pension, or  against  an  interlocutor  remitting  with  instructions, 
either  in  a  note  of  suspension  or  of  advocation,  where  that  is 
competent,  there  shall  be  appended  to  the  note  in  the  former 
case  a  copy  of  the  note  of  suspension,  with  the  statement  of 
facts  aod  note  of  pleas  in  law,  and  of  the  answers  thereto ;  and 
in  the  latter  case,  and  In  all  suspensions  of  final  judgments  of 
inferior  Judges,  a  copy  of  the  note  of  suspension  or  advocation, 
with  the  statements  of  fact  or  reasons  of  advocation,  and  note 
of  [ileus  in  law,  and  the  answers  thereto,  and  also  of  the  sum- 
mons and  defences,  and  record  (if  any)  in  the  Inferior  Court." 

"§2.  That  when  uotes  of  advocation  of  interlocutory  judg- 
ments shall  he  passed  dt  plana,  or  without  answers,  intimation 
of  the  Interlocutor  passing  the  note  shall  be  given  to  the  clerk 
of  the  Inferior  Court,  and  the  agent  of  the  opposite  party  there- 
in, or  to  the  party  himself  if  he  has  no  agent;  and  a  certificate 
thereof  shall  be  returned  to  the  Bill -Chamber  before  the  cause 
be  transmitted  to  the  Court  of  Session." 

By  the  Advocation  and  Suspension  Act,  1  and  2  Vict. 
o.  86,  §  S,  provision  is  made  for  having  a  record  made 
op  in  the  Bill-Chamber  by  means  of  reasons  of  advoca- 
tion and  answers,  and  notes  of  pleas  in  law,  in  the  case 
of  advocations  of  interlocutory  judgments. 

And  §  4,  alter  providing  that  suspension  of  decrees 
*»/oro  in  the  Inferior  Court  maybe  brought  by  present- 
ing a  note  of  suspension  in  tie  Bill-Chamber,  simply  set- 
ting forth  the  interlocutors  complained  of,  and  praying 
for  the  remedy  craved,  — t bat ,  on  the  necessary  caution  be  - 
ing  found,  the  Lord  Ordinary  is  to  pass  the  mite  de  piano, — 
and  that,  on  certified  notice  of  the  note  being  passed  being 
given  to  the  clerk  of  the  Inferior  Court,  the  process  in 
that  Court  shall  be  transmitted  to  the  Court  of  Session,— 
goes  on  to  enact, — 

"  Provided  always,  that  where  a  party  is  desirous  to  have 
such  decree  of  any  Inferior  Court  pronounced  in  faro,  suspended 
without  caution,  or  on  juratory  caution,  and  also  in  suspensions 
of  decreets  of  removing,  there  shall  be  annexed  to  such  suspen- 
sion an  articulate  statement  of  Use  pounds  on  which  the  sus- 
pension is  founded ,  and  a  note  of  pleas  in  law ;  and  such  note 
shall  be  laid  before  the  Lord  Ordinary  on  the  Bills,  who  may 
pronounce  such  order  or  interlocutor  as  shall  be  just ;  and 
where  answers  shall  be  ordered,  such  answers  shall  be  in  a 
similar  form  to  the  reasons  of  suspension ;  and  in  esse  the  Lord 
Ordinary  shall  pass  Hie  note,  the  some  procedure  shall  be 
adopted  as  is  hereinbefore  provided  in  the  cose  of  advocations 
of  ioterlooHtory  judgments,— it  being  always  competent  to  re- 
claim against  the  interlocutor  of  the  Lord  Ordi  nary  passing  or 
refusing  such  note,"  tm. 

Pattison,  for  reclaimer,  artpied,  that  the  obligation  oj 
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printing  the  Inferior  Court  record  could  not  be  laid  npon 
trim,  as  there  was  no  statutory  provision  for  having  that 
record  transmitted  to  the  Court  of  Session;  and  if  the 
argument  of  the  objector  was  well-founded,  the  reclaimer 
would  be  punished  for  not  doing  a  tiling  which  ho  was 
unable  to  do. 
At  advising, 

Lard  President. — The  question  now  before  ns  relates  to  the 
competency  of  this  reclaiming  note.  What  it  may  be  neces- 
sary for  the  reclaimer  to  print  before  we  can  take  his  re. 
ukiiming  note  Into  coosideratlou,  fa  another  question.  I  am 
not  disposed  to  think,  that  because  the  actof  sederunt  provides 
that  these  writ*  must  be  printed,  the  rociaiming  note  is  there- 
fore, incompetent.  I  cannot  go  so  fee  at  that.  The  act  of 
sederunt  contains  no  sanction  of  nrdlity. 

Jiord  C'uninghame  concurred. 

Lars'  leery. — I  am  of  the  same  opinion.  I  am  always  averse 
to  technical  objections  which  tend  to  oust  apartyof  %  hearing 
pn  the  merits  of  hie  oauss- 

Processes  of  suspension  belong  to  *  nttflbmtrt  class  of  casus 
frvui  these  with  which  the  act  of  parliament  Is  concerned. 
The  legislature  seems  to  have  contemplated  only  reclaimtng 
notes  in  ordinary  actions.  Looking  to  the  cim  instances  of 
tiiis  process,  the  convenience  of  the  case  does  not  appear  to 
demand  the  printing  of  these  writs.  In  n  ease  where  s>  tech- 
nical objection  tending  to  throw  out  a  party  on  the  merit*  la 
pleaded.  I  am  disposed  to  look  to  the  very  worth  of  the  set  of 
sederunt.  Now,  the  act  of  sederunt  spooks  only  of  gammons 
and  defences,  neither  of  which  have  place  in  tine  process.  If 
driven  to  decide  the  [joint,  I  would  be  disposed  to  find  In  ac- 
cordance with  this  construction  of  the  act  of  sederunt. 

I  have  only  one  more  remark  to  make.  The  set  of  parlia- 
ment provides,  that  suspensioiin  of  final  judgments  should  he 
passed  in  a  way  almost  purely  formal.  No  reasons  of  suspen- 
sion or  answers  are  necessary  in  the  first  Instance.  Bat,  In  the 
present  esse,  where  no  caution  is  offered,  the  proceedings  are 
axxitiiihitcd  to  those  in  advocations  of  Interlocutory  judgment^ 
where*  record  U  atones  mode  up  in  the  Bill- Chamber.  I  there- 
forc  am  disposed  to  think  the  act  of  sederunt hat  reference  only 
to  such  suspensions  of  final  judgments  as  pass  on  caution  of 
course,  and  so  have  uo  Bill-Chamber  record. 

fsn-d  FuUertan  absent 

The  Court  repelled  the  objection. 


S.b'.C.  Agtnti— (F.H.) 

22d  May  1852, 

From  Ihvisios. 
No.  216.— Albxandbs  Sutherlani>,  Pursuer,  v.  The 

Sun  Fire  Office,  Defenders. 
Insurance,  (Fire),  Policy  of — Agreement — Construction — Be- 
iusUtement — Waiver — Mora — A  tradesman  muling  in  Edin- 
burgh effected  an  insurance  ayaintt  fire  on  a  itatk  of  booki  and 
stationery  in  hi*  thop,  with  a  London  ottos.    By  a  memorandum 
indorsed  on  the  policy,  the  insurers  had  an  option  either  to  tittle 
the  lues  in  money,  or  to  retaliate  the  insured.     A  lot*  having  oc- 
curred tinder  the  policy — Circumstance*  in  ir/ucA— <  Held,  that  lie 
tight  of  the  inturert  to  reinstate  teas  not  loll  either  by  waiver  or  mora. 
The  pursuer,  it  bookaeller  end  stationer  in  Ltnth  Street, 
Edinburgh,  insured  his  stock  in  trade,  fixtures  and  shop 
furniture,  with   the  defenders,  a  '  London   office,  for 
■£1200.     Allan  and  Company  were  thq,  local  agents  in 
Edinburgh  for  the  defenders. 

Indorsed  open  the  policy  wm  the -following  memo- 
randum:— 

"  Persons  insured  sustaining  any-  toss  or  damage  by  fire,  are 
forthwith  to  give  notice  thereof  at  the  oflku,  and,  sssoon  as 
pueeiblo  afterwords,  deliver  in  as  particular  tui  account  of  the 
iusK  or  damage  as  the  nature  of  the  case  will  admit  of,  and 
make  proof  of  the  some,  by  their  solemn  declaration,  accord- 
ing to  the  form  practised  in  the  said  office,  and  by  their  books 
of  accounts,  or  such  other  proper  vouches  as  shajl  be  reason- 


ably required,  until  the  production  of  which,  Ibe  imtnr 
shall  not  be  payable ;  and  if  there  appear  any  foul « iu 
swearing,  or  that  (lie  tire  shall  have  happened  to  tarpron 
incut  or  wilful  act,  mesne  or  contrivance,  of  tee  iwn-rc  a 
claimants,  he,  she  as  they,  sbaU  be  excluded  from  ill  kcnc 
from  their  policies)  and  in  case  any  diflurwnesikileseli 
tweun  the  OQicu  and  Iho  iosuicd,  touching  i»oyi«Bi«ik'!i, 
such  difference  shall  be  submitted  to  she  judgment  sMier 
m Inatlon  of  arbitrotora,  indifferently  rJieweii,  whose  siiws 
writing  shall  be  canoInsivB  and  binding  on  at)  p&:iu;iti 
In  every  ease  of  loss,  the  company  rest rvea  the  rigM  e!  >*. 
statement  in  preference-  to  the  payment  of  claims,  If  >i  ssu 
judge  the  former  coons  to  be  nwM  Wffsdiont ;  bntsbaiq 
Ices  1b  settled  and  adjusted,  the  insured  will  reotiie  msxii* 
payment  for  the  same  wiUtoot  any  deduction  or  daamC 

On  12th  April  1851,  a  fire  toot  place  on  tie  p 
suer'e  premises,  from  which,  considerable  duHgen- 
sustained  by  his  stock  sad  fitting*.  On  the  loth,  w 
valuators  were  appointed  ono  by  each  party,  to  «b 
the  stock.  On  the  19th,  their1  valuation  was  rolerroj-t-: 
but  by  whom  did  not  appear,  the  parties  being  v.  mi 
ance  on  record  aa  to  the-  met.  On  the  24th,  the  je- 
tmer  transmitted  a  churn  to-  the  Messrs.  Allan,  to  vi- 
be demanded  the  fall  bum  of  £1200. 

On  9th  May,  the  Messrs.  Allan  wrote  the  pwm* 
follows: — 

"  Having  received  instructions  from  London  as  to  Uw  sai- 
mont,  of  your  claim,  you  will  be  SO  good  OS  coll  here  to-morn 
at  twelve  o'clock,  when  we  shall  communicate  same  v>  « 
Tours,"  Ac 

The  other  facts  of  the  case  are  sufficiently  fcW  2 
the  opinions  of  the  Court. 

Parties  having  been  unable  to  settle  extrsjufeiiii, 
the  pursuer  brought  an  action,  cwaelAfung  agsioM  i 
defenders  for  payment  of — 

"  £1200,  contained  in  a  policy  of  insurasan  against  fire  ast*» 
Into  by  the  defenders  in  favour  of  the  pnnmar  in  Msec!  H 
and  which  became  payable  in  conseaueacBafafciBenisir* 
mines  insured,  which  took  plane  on  13th  April  tool,  w tfcsel* 
with  interest  thereof  since  the  24th  day  of  Aptil  teal,  m»si' 

The  defenders  pleaded,  that  they"  had  ahnrs  kc 
ready,  and  were  still  ready,  to  reinstate  the  pursuer. 

The  Lord  Ordinary  pronounced  the  wflowicg  inu&- 
cutor: — 

"Finds  that,  even  on  the  assumption  of  thesmirsti.".^ 
whole  averments  made  by  the  pursuer,  nothing  cetertti  ■ 
between  him  and  the  Insurance  Company,  wherebr  the  ?t> 
of  reinstatement,  in  preference  to  the  payment  of  (he  dsfe-' 
the  company  should  judge  the  former  course  to  be  nortec 
dient,  as  reserved  in  the  policy  of  insurance, '  ■—-■-- 
the  said  company,  and  to  this  extent  sustains 
decerns;  and,  before  farther  answer,  and  v 
carrying  through  such  reinstatement,  remits  to  Mr.  F.&Fi«. 
bookseller  fn  Edinburgh,  f  to  whose  nomination,  si  rrr-rA 

the  pursuer  consented,  without  prejudice  to 

point  of  acquiescence),  to  inquire  into  the  < 

the  eight  of  the  parties  or  their  agents,  and  to  report  rtsrt 
necessary  and  proper  to  be  done,  with  the  view  of  esrnK 
through  sneb  reinstatement,  reeerviog  in  the  tecaDtusi  ■> 
questions  of  expenses." 

The  pursuer  reclaimed. 

Lttfrffroooiioner  ^nrferion. -.The.  facte  of  this  a"  "Is* 


is  defp"«  si 


d  simple— <His  Lordship  briefly  narrated  the  ftcu.)  TJet 
em*  to  be  some  dispute  as  to  the  import  of  shsvshwtksssst 
I  the  argument ;  but  on  the  p*"* 
am  to  be  of  much  icysstiBc*  W  ^  P 
r  the  valuation,  there  is  t  "0FT 
lereissu  affierof  arrsarsnoshyss* 
s  re/oseoV-tbM  then*  si  oae*s-£* 


has  been  mentioned 

pleas  of  neither  side  teem  to  be  of 

sent  discus  inn.    After 

with  London, — then  lliere  __.._.. 

Bursuce  Office,  which  is  refassuV~tben  them  is 

Office  to  reinstate  she  ponser.    This  he  also  wU— •  — .. 

brings  Die  present  action:  far  £1106.     To  they*  hw1*  *2 

tord  Ordinary's!  taterieoutc«  the  pursuer  eSfsett,  *>  *~ 

place,  bvususe  he  toy*  the  ncsapany  hare  jMljsnarnpinsr 
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inatste  htm,  by  having  elected  to  settle  the  loss  by  *  money 
ipiiniOTit ;  and.  in  the  stems? plats,  because  they  hare  lost  their 
i-islit  by  ili'lay,  mpposimglt  not  otherwise  lost  To  thessnmJ 
.ranch  of  the  interlocutor,  remit  ting  to  Mr.  Fraser,  he  object! 
in  the  ground  that  the  cue  ought  to  be  sent  to  a  jury.  To  this 
he  defender*  answer,— -jSrtJ,  that  the  time  consumed  before  the 
ilfcr  oj  reinstatement,  was  necessary  hi  order  to  enable  the 
imipany  to  consider  what  coarse  they  ought  to  take,  end  that 
lie  ruination  wu  taken  with  a  Tie*  to  amicable  adjustment  of 
be  claim,  la  the  teond  piaeet  they  answer,  that  the  Lord 
Irdinary't  remit  wu  the  comet  and  expedient  coarse  to  fbl- 
ow,  and  that  the  presentees*  Is  quite  unfitted  for  jury  trial, 
iivaib  clause  or  memoMndaM  endorsed  on  policy.)  A  strong 
ism  must  be  made  oat,  or  ratber  alleged,  for  we  are  in  a  quee- 
kn  of  relevancy,  before  the  panner  can  succeed  hi  shewing 
Imt  tlie  company's  right  to  reinstate  has  been  weired,  or  la 
arred.  It  is  quite  clear  that  this  offer  could  not  be  expected 
m  mediately  on  the  occurrence  of  tho  lose.  It  was  only  after 
.ij  .nvf,:iBation  of  this  kind,  that  the  Office  could  be  in  a  silua- 
inn  to  exercise  their  option,  and  determine  what  course  to  fol- 
uw.  The  general  plea,  therefore,  which  was  stated  by  the 
ipcntng  counsel  for  the  pursuer,  cannot,  I  think,  be  maintained, 
lut,  then,  the  pursuer  says  there  was  an  arbitration.  What  be 
alia  an  arbitration,  however,  was  just  a  remit  to  valuators  to 
itartuiri  the  amount  of  stock,  and  the  probable  extent  of  the 
■*i.  But  if  it  was  really  a  submission,  Sutherland  should 
iuB  hare  giren  in  a  claim,  but  should  have  refused  to  do  so  on 
lie  found  of  the  pending  submission,  or  be  could  hare  com- 
died  the  Office  by  law  to  hare  gone  on  with  it.  But  the  whole 
"ndescendence  shews  that  this  was  not  a  submission,  nor  re- 
ardvd  by  the  parties  u  such.  But  eren  supposing  the  com- 
any  had  thereby  ascertained  the  amonnt  of  damages,  It  would 
ill  be  open  for  them  to  reinstate. 

Then,  in  the  second  place,  it  is  said,  that  there  was  such  de- 
ij  in  the  complain  era  making  their  election  to  reinstate,  instead 
f  settling  by  a  pecuniary  payment,  that  that  election  wu  barred. 
■■'!*,  we  most  not  forget  that  Sutherland  wu  here  dealing  with 
a  English  company,  and  that,  consequently,  he  must  hare  been 
■are  that  a  correspondence  with  London  would  be  necessary, 
nd  that  more  time  would  be  consumed  than  if  he  bad  insured 
ith  a  Scotch  company.  Having  regard  to  that  circumstance, 
cm  see  no  appearance  of  any  unnecessary  or  Inexcusable  de- 
y  mi  the  part  of  the  company.  Nor  is  it  to  be  forgot  that 
utlierland  kept  no  regular  book*.  He  admit*  on  record  that 
■  hail  not  taken  stock  for  some  time  previous  to  the  Are,  and 
■at  hia  books  would  not  correctly  shew  the  amount  of  stock  he 
ul  llicn  on  hand.  This  was,  therefore,  a  case  in  which  the 
mipany  were  justified  in  delaying  for  a  time  to  elect  what 
mrse  they  should  pursue,  and  in  ultimately  resolving  to  settle 
t  *ay  of  reinstatement.  All  the  intermediate  transactions  were 
iri>  gone  about  by  the  company  with  a  riew  to  an  amicable 

Then  we  come  to  the  other  point,  whether  this  case  should 
'  -cut  to  a  jury  ?  It  is  certainly  not  one  of  the  ennm 
isi  s,  so  that  the  question  cornea  to  be  entirely  one  of  ■ 
m;  and,  regarding  It  u  such,  I  do  not  think  that  the  case  ootua 
i  better  disposed  of  than  it  bai  been  by  the  Lord  Ordinary. 
the  case  were  aeat  to  a  jury,  what  would  be  the  issue?  It 
ulJ  not  be  one  for  determining  the  whole  value  of  the  stock 
■nsuiuird  or  injured,  in  a  mass,  but  would  necessarily  inrolre 
i  inquiry  into  the  nature  and  description  of  each  particular 
tide,  and  its  Taloe  at  the  time  of  the  Arc.  A  cue  more  uu- 
Icd  for  a  jury  could  hardly  be.  Influenced  by  these  reasons, 
am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 
Ijird  I'midtru. — I  agree  substantially  with  the  riew  which 
in  been  taken  by  the  Lord  Probationer.  The  mode  of  proof 
ikli  the  Lord  Ordinary  hu  directed  may  be  subject  to  doubt, 
it,  in  the  circumstance*  in  which  the  case  now  stands,  that 
ill  make  little  difference  in  our  judgment.  The  summons  is 
"t  by  this  defence,  that,  under  the  contract  of  insurance,  the 
ili<'e  had  an  option  of  settling  by  reinstatement,  and  that  they 
e,  and  always  hare  been,  ready  and  willing  to  reinstate  the  pur- 
er. In  reply  to  this  defence,  it  it  said  by  the  pursuer  that 
e  defenders  hare  lost  that  option  by  entering  into ' 


ry  finds  is,  tliat  the  company  hare  not  lost  their  right  to  rein- 
ite.  It  doe*  not  appear  that  toe  pursuer's  statements  are 
levant  to  exclude  the  offer  to  reinstate,— *nd,  in  the  first  part 

hit  interlocutor,  the  Lord  Ortfaun-y  goer  en  farther. 


All  the  proceeding*  with  a  view  to  the  valuation  of  the  stock, 
were  taken  before  the  pursuer  gave  in  his  claim.  Such  a  mat- 
ter needed  to  be  enquired  into  in  order  either  to  the  pursuer 
making  a  claim,  or  to  the  defenders  exercising  their  option. 
Information  in  tome  such  way  procured  wis  necessary  In  order 
that  the  company  might  intelligently  exercise  their  right  of  elec- 
tion. But  if  It  be  to— if  the  right  of  reinstatement  could  not 
be  barred  by  the  existence  of  such  a  valuation,  still  leas  could  it 
be  to  by  that  valuation  being  broken  off.  , 

Then  the  pursuer  pleads,  that,  apart  from  election,  the  com- 
pany are  barred  by  delay  from  settling  by  reinstatements    But 


mated  to  the  agent*  for  the  company  in  Edinburgh.  On  the 
lath,  the  valuation  began,  and  continued  till  the  19th.  On  the 
24  th,  the  pursuer  banded  in  his  claim  to  the  Edinburgh  agent* 
of  the  company.  It  must  be  recollected  that  this  was  a  London 
company,  and  that  this  case  would  require  to  be  laid  before  the 
board  in  London  in  the  course  of  business.  Then,  on  the  Bin 
of  Hay,  there  is  an  offer  of  compromise,  which  cannot  In  any 
manner  takeaway  the  right  of  the  company  to  reinstate.  Then, 
on  the  leth  of  May,  there  is  an  offer  of  arbitration.  This  also 
hi  refused;  and  then  ultimately  com™  the  offer  to  reinstate  en 
the  2*th.  I  see  no  audi  unreasonable  delay  a*  to  bar  the  exen- 
eiseof  thai  option  j  and  to  that  extent  I  agree  with  the  Lord 
Ordinary. 

Bat  then  the  Lord  Ordinary  remits  the  case  to  Mr.  Praner, 
bookseller— {mads  interlocutor.)     Now,  in  the  first  place,  I  do 

not  see  that  this  remit  ia  under  the  action  at  all,  which  i*  only 
for  payment.  The  pointier  indeed  maintains,  that  the  amount 
of  reinstatement  is  under  hit  action,  and  he  wishes  a  jury  trial ; 
and  then  this  part  of  the  interlocutor  is  not  reclaimed  against 
by  the  defender*.  To  lend  the  ca*e  to  a  jury,  would  certainly 
lead  to  a  rery  inconvenient  investigation.  To  reinstate,  would 
be  to  restore  each  individual  article ;  and  this  record  contains 
no  materials  for  any  such  investigation.  Considering  this, 
therefore,  and  that  both  parties  seem  anxious  that  the  inquiry  u 
to  the  amount  of  reinstatement  should  go  on  under  this  action, 
perhaps  the  remit  i*  the  best  way  of  disposing  of  it.  I  am,  on 
the  whole,  therefore,  disposed  to  leave  the  interlocutor  un- 
touched, and  to  allow  the  investigation  to  go  on  under  the 

Lord  Cuninghanu. — The  only  question  now  raised  is,  whether 
the  Insurance  Company,  by  what  took  place  Immediately  after 
the  fire,  hat  their  option  of  restoring  the  premises,  and  became 
bound  to  pay  the  lost  in  money,  as  it  might  be  ascertained.  I 
see  nothing  in  the  case  to  sanction  such  a,  conclusion.  The  par- 
ties first  appointed  mutual  valuators  for  the  purpose,  as  admit. 
ted  by  the  pursuer  himself,  to  ascertain  the  condition  of  the 
stock  and  the  apparent  amount  of  the  loss.  That  wu  neoea- 
eary  and  expedient  in  whatever  way  the  lose  wu  afterwards 
compensated,  and  it  wu  just  u  necessary  If  the  premises 
were  to  be  restored,  u  if  the  loss  were  to  be  paid  In  money. 
Till  that  preliminary  inquiry  took  place,  both  parties  were  fn 
the  dark. 

Hence,  the  mere  act  of  the  defenders  consenting  to  tho  ap- 
pointing of  neutral  men  to  report  the  loss,  wu  not  equivalent 
to  a  discharge  of  the  option,  or  anything  like  it  If  the  valua- 
tion and  report  were  intended  to  alter  in  any  respect  the  right 
of  the  insurers,  under  the  Knit™  polity,  to  restore  the  consumed 
premises,  the  new  agreement  should  nave  been  in  writing,  and 
would  certainly  hare  been  constituted  in  that  manner,  if  both 
parties  hod  so  agreed. 

As  to  the  objection,  that  the  defenders  were  precluded  by 
ddat,  there  it  net  the  least  ground  for  such  a  plea.  The  Ion 
took  place  on  13th  April ;  the  chief  extent  of  it  wu  reported 
On  the  26th,  when  the  insurance  agents  said  they  would 
write  to  London  for  instructions.  It  wu  impossible  for  any 
parties  In  the  situation  of  the  defenders'  agents  to  act  with  less 
delay,  or  with  more  promptitude. 

Lord  Ivory <~l  am  of  the  same  opinion  on  the  whole  matter, 
and  substantially  on  the  same  grounds.  But  I  think  it  right 
to  say,  that  I  hare  not  arrived  at  tliat  result  to  clearly,  and  with 
so  little  difficulty  as  your  Lordships  hare  done.  Ho  doubt  the 
case  must  be  decided  on  the  memorandum  endorsed  on  the 
policy.  By  It,  two  courses  are  open  to  the  company — payment 
or  reinstatement.  They  sre  called  upon  to  declare  which  course 
they  will  take ;  and  having  chosen  one  course,  they  cannot  fill 
back  upon  another.  I  agree  that  the  valuation  of  the  articles 
cannot  be  dealt  with  aa  a  mutual  submission.    It  strike*  me, 
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Indeed,  that  at  wmat,Mtr*«  elans,  payment,  and  not  reinaUte. 
meat,  «tt  cwHwapUWd  by  both  parties ;  bat  tbe  uircmn- 
itwM  la  which  tUt  claim  *u  given  in.  wan  suobae,  J  tMuk, 
to  reserve  to  the  company  their  right  to  rtinittte. 

£7  the  fiursuer't  giving  ia  bis  claim,  it  ro  tret  pot  in  toe 
power  of  the  company  to  make  their  election.  Sow,  ray  doubt 
is,  whether  that  wet  not  the  proper  time  ft*  teem  to  declare 
tbeic  option,  and  sot  a  later  alage  of  too  proceedings.  ™" 
doubt,  when  parties  1 »=«-->■-■■  -■■  --  -  -■■ -■-- 


theyb 
bao1  wi 


y  had  goec  K,  brutbt  valuation,  and  when  Messrs.  Allan 
...  .d  written  tlie  letter  of  9th  May -reread*  it)-, -tltfy  *'*e  *»  * 
coodiUan  to  coismemoate  the  form  la  which  diey  proposed  to 
settle.  Being  in  Bach  a  condition,  titer  o*»  i&OO  to  the  par* 
•Her.  If  that  offer  wu  intended  aa  a  compromise,  then  my 
doubt  ia  a|  seat  i  bntK  on  cbe  uiber'band,  is  indicated  *  .fixed 
totBtfaa  of  settling  by  money  payment,  it  would  go  far  to 
atrengthtn  the  doubt  wbiub  hat  pressed  upon  -dm  hU  along.  If 
this  offer  bad  been  aeoented,  the  defender*  would  h»»»  been  oon- 
ojnded.  Sutherland,  however,  will  net  comply  with  the  tern* 
.of  the  memorandum  m  to  the  ascertainment  of  mast  and,  by 
so  etttiiig,  dee*  he  not  throw  every  (blag  loose,  and  make  it  open 
,W  the  company  to  tettle  by  reinstatement  t 

Then,  at  to  the  second  part  of  the  mteataator,  the  caesnat  «f 
puties  readers  it  unnecessary  to  deade  that  aaeetiea. 

The  Court  adhered,  reserving  the  question  of  expenses. 

Lord  Ordinary,  Bobeiujou. — Act.-Ciamtarfi,  tyjjntrciff ;  James 
Marshall,  6.S.C.  Av.st.-A  U.  SoL  Gen.  /Heaves),  Mute ;  Archi- 
EhW.M'JlBJU,  V&A0BA-J.  Cfcri.-(F.B.) 

224  Jty  1868. 

HliCONE  DlVlSIOK. 

No.  217.T-— A-NWEW  Scialks,  Pursuer,  y,  Alexander 
Ghabam  WlQBTON,  Defender. 


part  of  the  aperati,  the  purtuer  teat  entitled  to  repetition  from 

the  defender  if  Vie  ezptma  of  the  original  action,  maer  dtdve- 
tion  of tudi  part  of  fhote  scpeiaa  at  teat  oeeaiioried  by  the  pxr- 

mer't  non-appearance  in  that  action. 

ContMUuMJos  of  case  reported  ante,  p.  31  o. 

■This  me  a  redaction  of  a  decree  in  absence  against 
thppursuer. 

Xjie  defender's  first  plea  was,  that  the  pursuer  was 
"  sot  untitled  to  raise  or  pursue  the  present  action  with- 
out first  pajing  the  expenses  decerned  in  the  decree  called 
for,  and  sought  to  be  reduced." 

The  pursuer  paid  the  expenses,  and  the  case  pro- 
-oseded. 

Ultimately  the  Court  reduced  in  terms  of  the  libel, 
.and  found  "  the  pursuer  entitled  to  expenses." 

Ou  the  case  coming  before  the  auditor,  the  pursuer 
claimed,  as  part  of  his  expenses,  the  sum  paid  by  him  as 
the  expenses  of  the  original  action.  The  auditor  re 
served  the  point, 

Paitison  for  defender— This  was  a  claim  for  repayment 
of  the  expense*  dooeruod  for  in  the  original  action.  The 
pursuer  was  obliged  to  pay  these  as  a  necessary  condition 
of  his  carrying  on  the  present  action,  but  they  formed  no 
part  of  the  expenses  of  the  present  action.  No  reason  was 
give*  for  his  not  having  defended  the  original  action; 
and  if  the  expenses  were  occasioned  by  his  negligence 
in  the  maintenance  of  his  rights,  he  must  bear  the  con- 
sequences. 

Lord  Jtutiee- Clerk. — Aa  to  the  pamucr  not  defending  tbe  pre- 
vious action,  the  statement  ia,  that  he  wet  in  poverty.  Tbe 
original  action  was  a  demand  on  an  old  claim  brought  after 
the  father  was  dead,— an  action  which  should  never  have 
been  brought.    Ho  doubt  tbe  pursuer  bad  to  pay  those  ex- 


lere,  that  the  action  ought,  never  to  have  been  bimtkfc 
decree  pronounced  in  the  reduction  meet  be  the  ftfriua 
decree,  and  carry  tbe  whole  expenaea, 

Lord  JM*va^~.I  de  not  thick  tbe  oejattieei  ia,  vlMleh 
original  action  should  bare  been  brought,  but  ebttath 
present  pursuer  conducted  himself  property.     H»  pa 


bis  expenses  of  process  in  the  present  m 


t     i  +  iim 


action,  and  it  has  never  bees  ae  cooudcEed  In  predict. 

Lord  Coakburn..,- 1  rather  Incline  to  agree  witb  Lord  IMm 
I  do  not  see  arbat  justice  tbeat  ii  in  *  party  cmtnia 
pa—  by  not  anaenjing,end  (ben  eeblne;  beck  lie  miu 
the  expenditure  of  which  was  owing  to  bia  not  tfpi-x 
Tbeat  were  just  expenses  caused  by  the  pursuer's  dekj. 

Lord  M wret/j— I  em  not  very  mute  teat,  if  a  yticjioett 
eppeer  when  called  on,  he  IS  net  in  aoaae  degree  to  Mm. : 
rather  oononr  with  Lord  Medwyn. 

Lord  Jueliet-Oltrk— The  result  of  Oat  view  St,  that  •  an 
la  to  get  the  expenses  of  en  unjuet  action.  But,  at  u> ». 
tile  defender  can  be  entitled  to  retain  only  tbe  ecpaeu 
tnkmg  decree  end  extract,  not  those  of  the  whole  Mb.  b 
..  .  ..._,..-__  . ._., tattaho 


appeared  and  gained  the  a 
have  done, — the  detender  would  aewe  le 
summons  and  prooed  nee  prevlooa  to  the  decree  in  tbwn 
The  Court  held  that  the  pursuer  was  entitled  !>  * 
payment  of  the  sum  paid  by  him  as  the  expeawi  d  '- 
original  action,  under  deduotaon  of  toe  expense  cfseroiln. 
taiung  daoree,  taxing,  and  extracting. 

Lord  Ordinary,  lloberWon-r— Act  LonL  Adv.  (Iiigii.',  11> 


25(4  May  1852. 
Sioonh  Division. 
No.  218. — ,J  Abes  SitidEL,  rvr?uert  y.  The  Eli*s.ll- 

Ap»  Glabov-IV  UiU-WAV  Comfaky,  Defender: 
Fracess — Expenaae — Auditor's  Bepoit,  Objection  to— H* 
rarlun — The  Court  ditalioietd  e  fee  to  tenior  eosaud  ff  c 
donet  at  the  Item  Okamliert  to  adjutt  imn 
Process— Expenees-Aeuorarium— Im  the  alwernar  of*** 
nary  quaiion  of  ttpenott,  the  emeaai  of  only  ess  umadi  a-1 
rfwfi  irt'H  Is  aliomcd. 
Process— Expensee— Visitation  of  Premises— ThtatpemifTe 
utfpremuce  eoneerning  which  there  it  a  Utifotk*,  hj'teei  ■'• 
eomttl  for  tie  purtmr,  brfert  an  actim  ureiMd  tr  tieor- 
mnt   to   a  jury,  doet  net  form  fart  of  the  proper  t^o*  .' 

See  ante,  vol.  xxi.  p.  840;  vol.  xxiii.  p.  125;  «su"- 
JPU7-  P- 10, 

This  was  a  note  of  objections  by  the  pursuer  h : 
Auditor's  report. 

The'/rsc  objection  was,  that  the  auditor  hsddW  • 
ed  a  fee  to  senior  counsel  for  sltanding  at  the  1* 
Chambers  for  the  adjustment  of  issues. 

The  Court  repelled  the  objection. 

The  seconii  objection  was  that  of  £3 ;  5s.  given  *>  lr 
to  two  counsel  for  arguing  a  question  of  expenses.  1  - 
auditor  had  disallowed  £1:4b. 

The  Court  allowed  a  fee  of  jESiSs.  to  •eniorhW*' 
but  disallowed  a  fee  of  £'2 :  2s,  to  junior  counsel 

The  third  objection  was,  that  the  auditor  had  <* 
lowed  a  sum  of  £12,  paid  partly  to  the  P™»^v 
for  visiting  premises,  in  reference  ts  the  neooW 
Which  by  the  overflowing  .of  a  conduit  over  the  par*' 
line  of  railway,  a  jury  trial  took  phaw  hefat  (at » 
tion  was  raised, — and  partly  to  the  punaat'a  aje*  t 


1852.] 
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two  counsel  fur  visiting  the  same  premises  shortly  Wore 
the  jury  I  rial. 

ijxd  Justice-Clerk  —Carl  (here  lie  any  (ioiibt  about  ilia  in. 
■ullidenc*  of  this  objection  f  These  arc  not  expenses  of  pro- 
o*at»B. 

The  Court  njxlled  the  objection. 

JcL  Young ;  James  F.  Wilkie,  S.&0,  Jflrni.— All.  Patton ; 
Ssiith  and  Kinocar,  W.S.  Jswmoj*—11.  *7&ufc^(F.H.) 

2SA  Hay  1852. 

Second  Division. 
So.  219. — ■FetiEMAH  Borrows  and  Co.  Advocators,  v, 

J.  C-  CpujuuQUN  and  another,  Rapondents, 
Iotcrdict—CompetCBcy— landlord  and  Tenant — Lease  — Fos- 

semen — rruciW-Tjl  party  posseesiiig  wider  a  mineral  lane  ex- 
ctu&Bg  " sub-tenants,  atsigaeee  and  cstditori,"  becime  bankrupt, 
aid  teat  eeyurstrated  daring  its  currency.  At  the  dull  of  k- 
aueslteticm.  At  enced  vwn  qf  rent,  fur  a  portion  of  iclac'i  hit 
■Wi  nacMaery  and  mintitg  uleeeile  vert  tubject  to  the  landlord t 
npuetration.  Tie  landlord  et  firtt  deetitttd  to  allow  the  trtditon 
It  phkh  under  the  lease,  Had  accordingly  the  bau/aiipt  remained 
u  /nucedon,  and  aseuaed  a  partner  in  the.  management  and  occu- 
pation of  the  nmoali,  and  tin  previous  rent  <mu  regularly  paid  by 
the  copartnery  to  tit  landlord,  who  granted  receipts  to  the  com. 
feng  by  itt  mm 'I  mw,  during  a  period  of  Hearty  two  yeori 
after  the  date  of  the  sequestration.  Thereafter  the  landlord  agreed 
to  admit  the  creditcrt  to  ilie  benefit  of  the  lease;  and  an  interdict  to 
prevent  the  farther  occupation  of  the  subjects  by  the  copartnery  having 
btaufptedfor,  at  the  joint  instance  of  the  land/erdand  the  trustee  in 
the  sequestration,  between  tenet,  and  aim  no  arrears  of  rent  ttere 
due  for  the  copartnery's  occupation  of  the  premises — Hold  a  com- 
prteM  form  of procedure,  and  Hi  prayer  granted,  on  the  ground  that 
the  afftrtmery  Add  no  title  of  poeeeetton,  but  merely  patented  DO 
tolerance. 

This  was  a  question  as  to  the  competency  of  an  in- 
terdict, to  prohibit  the  advocators  from  working  or  pos- 
sessing, as  tenants,  certain  mineral  seams  on  the  lands 
of  Dryfiat,  in  Lanarkshire,  belonging  to  the  respondent 
r'oli[UDoun,  in  circumstances  which  arc  sufficiently  ex- 
phiioed  ]a  the  interlocutor  of  the  Lord  Ordinary  and 
Ik  opinions  of  the  Court.  It  is  only  necessary  farther 
to  mention,  that  Arthur  Connor  was  the  assumed  part- 
ner ami  brother-in-law  of  the  advocator  Borrows. 

The  ShcrhT-substituU)  (Smith),  and  the  Sheriff  (Ali- 
son) on  appoaJ,  having  granted  interdict,  Borrows  and 
Co.  advocated. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Finds  thai  the  estates  of  Jeremiah  Borrows  were  seques- 
trated on  21tb  February  1848,  and  that,  at  tbe  time  of  said 
ttqaestratic-a,  the  bankrupt  was  In  possession  of  certain  scums 
uf  coal  and  ironstone  in  tbe  lands  nl  Dry  flat,  belonging  to  the 
ro-|>ODi)ent  Mr.  Colquhoun,  under  missives  of  lease  dated  in 
October  1843  and  February  1644,  tbe  endurance  of  tbo  said 
lease  being  for  fourteen  years  from  and  after  1 5th  July  1843, 
and  the  rent  of  the  subjects  £100  yearly,  {or,  in  tbe  option  of 
tlie  landlord,  a  specified  lordship),  payable  half-yearly :  Finds 
■liat  the  said  tuiijsives  of  lease  contain  uu  express  stipulation, 
tUt 'sub-tenants,  assignees  and  creditors,  shall  not  bo  allowed 
t"  possess  this  lease,  but  are  strictly  prohibited,  under  the  pen- 
alty of  paying  double  the  annual  rent  or  lordship,  in  the  option 
of  the  proprietor,  without  tbe  consent  of  the  proprietor  being 
t  rst  asked  and  obtained  in  writing ;'  and  that  it  is  established 
1-7  the  agreement  founded  on  by  the  respondents,  dated  In 
K-Wuai-y  1800,  that  prior  to  the  date  thereof,  the  landlord  had 
dodioqd  to  relinquish  bis  right  to  exclude  tbe  trustee  and 
creditors  of  the  bankrupt  from  taking  possession  of  the  sub- 
ii-i.L',  and  that  the  bankrupt  bad  in  consequence  been  per- 
mitted to  continue  In  the  possession  of  the  subjects,  during 
the  two  years  Intervening  between  the  date  of  sequestration 
and  tile  date  of  said  agreement:  Finds  that  while  thus  al- 
|u*ccj  jo  continue  bis  possession  as  truant  of  the  said  subjects, 
the  bankrupt  and  the  advocator  Arthur  Connor  entered  into  a 


contract  of  copartnery  for  the  working  of  tbe  said  minerals  in 

the  lands  of  Dtyrlat,  under  the  Arm  of  Borrows  and  Company, 
and  subject  to  the  provisions  of  tbe  said  lease  :  Finds  that 
the  icspondcut  Mr.  Colquhoun  accepted  payment  from  the 
advocators,  through  bis  factor,  of  the  rent  stipulated  by  the 
lease  for  tbe  three  half-yearly  terms,  due  on  16th  July  1848, 
15th  January  1849,  and  loth  July  1849,  and  that  the  rent  of 
the  next  halt-yeaily  term,  due  loth  January  1850,  was  con- 
signed by  the  advocators  Immediately  after  the  presentation 
of  the  petition  for  interdict :  Finds  that  the  several  receipts 
granted  for  the  said  rents,  are  respectively  dated  11th  August 
1848,  7th  February  1849,  and  22d  August  and  I'Jth  Septem- 
ber 1SW,  and  that  those  subsequent  to  the  dale  of  the  said 
contract  of  copartnensttip  bear  to  be  for  payment  of  rents  due 
by  '  Jeremiah  Borrows  and  Co. :'  Finds  tbut,  at  the  date  of  the 
seqneetratien  ol  the  advocator  Sorrosrs'  estates,  there  were 
arrears  of  rent  due  by  the  bankrupt,  and  that,  in  security 
thereof,  the  respondent  Mr.  Uotqulieun,  in  virtue  of  bis  hypo- 
thec, had  sequestrated  the  whole  machinery,  appurtenance) 
and  effects  situated  upon  the  premises,  conform  to  warrant  for 
Sequestration  granted  by  the  Judge  Ordinary  on  16th  Novem- 
ber 1847,  but  that  no  -anther  steps  were  taken  by  the  landlord 
iu  reference  to  said  arrears,  his  right  to  recover  tste  same, 
however,  being  specially  reserved  by  the  terms  of  the  first  re- 
ceipt, of  date  tltb  August  1843,  granted  for  the  bull-yearn 
rent  dun  on  16th  July  1848  :  Finds  that  the  respondent  Air. 
M'Lean,  as  trustee  on.  tbe  sequestrated  estate  of , the  advocator 
Borrows,  took  no  steps  to  interfere  with  the  bankrupt's  con- 
tinued possession  of  the  subjects  of  the  lease,  or  of  the  machi- 
nery and  other  etiects' situated  on  the  premises,  at  any  time 
after  the  sequestration,  or  until  lie  became  a  party  to  tbo 
agreement  with  the  other  respondent,  Hr.  Uolquhoun,  iu 
February  1850,  above  mentioned,  by  the  terms  of  which  agree- 
ment, the  continued  possession  of  the  bankrupt  as  tenant  of 
tbe  premises,  during  the  two  years  which  had  elapsed  from  the 
date  of  the  sequestration,  is  In  express  terms  admitted  and 
reooguized :  Finds  that  tlus  summary  application  fof  Interl 
diet  piesenlcd  by  the  respondents,  in  the  admitted  and  proved 
fauts  and  circumstances  of  the  cose,  was  an  unwarranted  and 
incompetent  procedure,  inasmuch  as — (1.)  tho  landlord,  to 
whatever  other  inuedy  he  might  DO  entitled,  had  no  legal 
right  thus  summarily  to  interfere  with  tile  advocatory'  poeses- 


not  legally,  i 


y  manner,  interfere  with  the  p> 


tbe  bankrupt  himself,  and  the  other  advocator 
Connor,  and  the  firm  of  Borrows  and  Co.,  had  obtained  and 
enjoyed  during  the  two  ycum  subsequent  to  the  date  of  fhe 
sequestration  :  Therefore,  advocates  the  cause,  recant  the  in- 
terlocutors of  the  Sheriff,  dismisses  tbe  petition  for  interdict 
as  an  Illegal  and  incompetent  interference  with  tbj  actus) 
possession  of  tho  premises  at  .the  tune  of  ibi  presentation  : 
Finds  the  respondents  liable  in  expenses,  both  In  this  and  in 
the  Inferior  Court ;  allows  an  account,"  &c. 

"  Note. — When  an  attempt  Is  made,  or  threatened,  to  inter- 
fere with  the  existing  state  of  possession,  or  to  exercise  some 
supposed  power,  or  to  do  some  act,  which  might  prejudice  or 
affect  tbe  due  consideration  and  ascertainment  of  the  legal 
rights  of  parties,  an  application  for  interdict  is  the  proper  re- 
medy which  tbe  law  recognizes  for  tho  protection  of  interests 
that  uiig.it  suiter,  if  left  unprotected.  This  summary  reme- 
dial procedure,  however,  cannot  be  competently  resorted  to, 
when  tbe  state  of  possession  cannot  truly  be  alleged  to  have 
been  inverted,  or  innovated  upon,  or  to  be  endangered,  and 
When  the  actual  rights  of  tbe  contending  parties  permit  of 
being  made  the  subject  of  judicial  determination,  In  the  or- 
dinary and  accustomed  form  of  action  for  the  trial  of  compe- 
ting rights  and  claims.  Judged  by  this  test,  the  Lord  Ordi- 
nary is  of  opinion  that  the  application  for  interdict  In  this 
case  was  not  justified  by  tho  circumstances  In  which  It  was 
made,  and  was  incompetently  resorted  to  by  the  respondents. 

"  After  the  reooguirfoii  by  biruol  the  bankrupt,  and  tbo  ad- 
vocator Borrows  and  Co.,  as  the  parties  in  possession  of  the 
subjects  of  the  lease,  subsequent  to  tbe  sequestration,  tbo  land- 
lord had  no  power,  currente  termino,  to  eject  the  advocators  suni- 
■  warily,  and  far  less  could  be  competently  ask  for  an  interdict, 
—the  effect  of  whiob  truly  was,  not  to  preserve,  but  to  invert 
that  very  state  of  possession  he  bad  himself  recognised.  It 
may  be  that  the  acts  of  recognition  founded  on  by  tbe  ad- 
vecators,  whether  from  want  ofpower  in.  the  factor  to  bind  his 


REPORTS  OF  CABE8  DECIDED 


Constituent  In  such  »  matter,  or  from  their  insufficiency  In 
themselves  to  establish  recognition  of  Borrows  and  Co.  m  as- 
signees for  the  whole  remaining  period  of  the  lease, — may  bo 
shewn  by  tbe  landlord  not  to  have  the  legal  effect  which  the 
advocator!  contend  for,  namely,  that  of  substituting  the  com- 
pany In  tbe  place  of  the  bankrupt  as  lessees.  Still  there  was 
certainly  such  recognition  of  the  advocators'  possession  as  ten- 
ants of  the  subjects,  or  at  least  of  the  bankrupt's  own  conti- 
nued possession  as  tenant,  notwithstanding  the  sequestration, 
as  to  debar  the  landlord  from  such  a  summary  ana  extraordi- 
nary mode  of  obtaining  [repossession  of  (the  subjects,  current* 
lerwino.  There  was  at  least  a  yearly  tenancy  established,  with 
which,  it  is  thought,  the  landlord  had  no  right  or  power  to 
interfere  in  the  manner  here  attempted. 

"  But  if  the  landlord,  in  his  own  light,  could  not  compe- 
tently insist  Id  this  application  for  Interdict,  the  ooncunence  of 
the  trustee  on  Borrows'  sequestrated  estate,  and  tbe  agreement 
entered  Into  between  those  parties  in  February  1850,  cannot, 
In  the  Lord  Ordinary's  opinion,  better  his  position.  The  ad. 
vocatora  were  no  parties  to  that  agreement,  and  the  terms  of 
It  shew  that  it  was  entered  into  for  the  purpose,  if  possible,  of 
extruding  the  advocators  from  possession  of  the  colliery  and 
premises.  The  trustee  and  creditors  had  for  two  yean  re- 
trained from  all  interference  with  the  subjects  of  tbe  lease,  and 
allowed  the  bankrupt  to  continue  bis  possession,  and  to  make 
n  the 


n  with  the  concurrence  of  the  landlord,  the  pos- 
session of  the  bankrupt,  and  of  Borrows  and  Co.,  eould  not  be 
summarily  interrupted  by  the  trustee  and  creditors  -,  and,  at 
all  events,  a  process  of  interdict  at  their  instance  appears  to 
him  to  have  been  quite  an  incompetent  procedure.  Even  as- 
suming that  the  trustee  and  creditors,  or  the  landlord  as  their 
assignee,  had  right  to  claim  the  machinery  and  effects,  of  which 
tbe  bankrupt  and  Borrows  and  Co.  had  been  allowed  for  two 
years  to  retain  possession,  proceedings  of  a  different  character 
from  those  to  which  the  respondents  have  had  recourse,  be- 
hoved to  have  been  adopted  for  the  assertion  of  snob  legal 
right" 

The  respondents  reclaimed.     At  advising, 

Lord  Juiiiet-CUrk. — After  full  consideration,  I  ant  of  opinion 
that  error  has  been  validly  assigned  against  this  interlocutor. 

I  acknowledge  fully,  in  the  class  of  cases  to  which  it  is  ap- 
plicable, the  principle  stated  by  the  Lord  Ordinary  as  to  appli- 
cation! for  Interdict.  But  when  any  state  of  possession  is 
Tounded  upon  as  a  reason  for  refusing  an  interdict,  I  apprehend 
tire  principle,  on  the  other  bsnd,  to  be  quite  clear,  that  such 
possession  must  either  have  the  foundation  of  some  prima  facU 
title,  or  st  least  have  resulted  from  the  assertion  of  a  right  so 
decidedly  made,  as  to  call  for  immediate  interruption,— but 
which  interruption  not  having  been  given  timeoualy,  the  pos- 
session comes  to  have  the  sanction  for  the  time  of  acquiescence. 
But  in  every  view  which  can  correctly  be  taken  of  this  case,  tbe 
possession,  as  it  is  termed,  is  plainly  without  any  pretence  of 
title,  and,  moreover,  not  only  did  not  originate  in  any  asser- 
tion of  any  right  or  title,  but,  by  the  very  confession  of  the 
respondents,  solely  in  sufferance,  by  parties  whose  legal  right 
and  title  they  do  not  dispute.  So  strongly  wss  this  felt,  that 
the  case  wss  at  last  mainly  put  as  one  in  which  the  interdict 
should  not  hsve  been  granted  before  the  terra  of  Wlutsunday. 
I  rather  suppose  that  the  steps  taken  by  the  advocators  stopped 
the  effect  of  the  interdict,  and  that  their  working  st  the  colliery 
was  not  interrupted.  But  even  if  it  was  stopped  during  the 
currency  of  a  term,  as  there  was  no  lease  in  favour  of  the  re- 
spondents, that  fact  could  only  have  led  to  a  claim  for  any  hiss 
which  they  might  have  sustained  from  having  been  compelled 
suddenly  to  stop  the  working  of  the  colliery  Mid  Ironstone,  but 
will  not  alter.  In  any  respect,  the  quaUty  and  character  of  the 
possession  on  which  the  respondents  found. 

What  are  the  facta  r  A  lease  for  14  years,  by  the  reclaimer, 
was  granted  of  some  coal  and  Ironstone,  at  tbe  yearly  rent 
of  £100,  payable  half-yearly  or  a  lordship;  and  this  lease  con- 
tained the  positive  stipulation — f reads,  as  quoted  in  Lord  Ordi- 
nary's interlocutor.) 

This  clause  Is  as  explicit  as  it  is  peremptory ;  and  one  object 
of  the  concluding  part  of  the  proviso,  ss  to  the  landlord's  consent 
in  writing,  wis  plainly  to  exclude,  by  the  lease  itself,  any  such 
question"  as  those  now  raised,  and  to  prevent  any  sufferance  of 
the  workings  by  others  for  the  tenant,  If  bankrupt,  being  founded 


a  any  acknowlnlflnetii  u[  :if.  ■ : 


upon  against  the  landlord  a 
such  parties. 

Borrows  was  sequestrated  In  February  16J5.  i!i  ri^li  ■_ 
title  which  lie  had,  whs  taken  out  of  Lira  by  il.-e  (njinv:.; . 
Whether  tlie  landlord  might  choose  to  admit  the  ttuia  to  & 
Into  possersion,  and  continue  the  lease,  or  wtitllwi  tl-:L:.- 
might  find  it  more  expedient  to  make  sane  ami jtiuniai 
tbe  landlord,  this  is  clear,  that  the  bankrupt  had  so  laueii 
title  of  possession  against  tbe  trustee,  ami  vaa  dirtitoi  J  i 
property  which  had  belonged  to  him,  including  the  autliui 
so  far  as  moveable,  and  divested  of  all  titlt  and jwJal ;'.« ,-■«, 
lion.    This  important  result  has,  I  tbijilt,  been  crwinnW. 

The  rent  was  in  arrear  at  the  dale  of  lbs  ■equejtmjuo,  i\ 
the  mschinery  was  hypothecated  for  the  current  rem.  r. 
trustee,  of  course,  could  not  at  once  decide  slut  coin '.: 
should  adopt ;  and  Hie  landlord,  on  the  other,  nito'Jj  Ml 
not  wish,  by  any  precipitate  and  immediate  meMum,  t.  :,■■ 
the  risk  of  displenuhing  and  entirely  stopping  the  coOiaj-j 
itself  a  very  disadvantageous  result  to  una.  It  asm  R  • 
admitted  that  the  machinery  belonged  to  the  taunt,  is1. ! 
Course,  to  the  trustee.  The  argument  for  the  nsipoodtsm 
the  payment  of  the  rent  fur  which  it  was  liypoth ecnted, as i  j 
agreement  between  the  trustee  and  the  landlord,  in  whirl  * 
latter  acknowledges  that  the  machinery  belonged  Ml*  tu/ 
and  agrees  to  pay  a  sum  for  the  surrender,  of  it  sQ,  tu&».; 
proves  that  the  machinery  might  have  been  lost  toil*'.-. 
and  the  mine  stopped,  if  the  landlord  had,  immediaiU;'" 
questratioo,  taken  steps  which  would  have  compelled  ■  al  i 
the  machinery,  or  that  he  must  have  appeared  and  aitoU 
the  sequestration  for  the  rent— ft  Step  which  bu  vMlispl; 
wish  to  avoid. 

The  course  lie  follows  is  one  very  common  in  induct 
to  which  we  see  both  landlords  and  she  tnu lees  of  wjwt:. 
tenants  frequently  have  recourse.  Until  the  state  oT  il*  h» 
nipt' a  affairs  is  fully  investigated,  ami  until  the  lauoV: ' 


the  t 


itisfsctory  srrangeuKnl  bit's: 
red  to  go  on  with  the  sat  f 


themselves,  the  tenant  is  allowed  ti 
ting  what  value  he  can  realise  out  of  it,  but  pi/wsihf 
assisted,  it  msy  be,  by  friends — in  order  to  enable  him  a  p  «! 
profit  he  can  make  out  of  the  work  in  the.  mesiiUBt.  •■  - 
this  a  very  com niuu  case?  ButsnchasuieoftliingnMK*^" 
the  quality  of  the  possession.  This  ishereause ..Bash*.' 
has  not  received  all  the  arrears  due  tohim;'.belmMr&'. 
more  than  the  rent  fur  the  terms  for  which  tlie  u-iiaai  *»&«■ 
to  carry  on  the  work  j  nay,  the  agreement  tears— acJtkrJ 
not  contradicted— that  the  rent  for  the  ant  half  of  tic- 
current  at  the  date  of  agreement  (l'th  Febnurr  ,5M)'" ! 
arrear.  The  landlord  might  have  ranked  fur  the  renti*-1 
burden  of  which  the  trustee  wished,  of  course,  to  t»"="-  - 
sequestrated  estate.  , 

It  was  said  the  rent  for  which  the  mschinery  vu  W* 
cated  was  paid.  Very  true  :  But  the  landlord  rewirsi  ori-i 
but  rent  hi  return  for  allowing  the  tenant  to  go  on  sat  i' 
work  in  the  meantime ;  and,  as  it  appear*, benadooMW'1' 
el  titer  the  full  rent,  or  payment  in  full  of  the  smsn  M  B* 
date  of  the  sequestration.  k 

Then  the  landlord  and  trustee  come  to  this  ursnja™ ' 
the  agreement  of  H  th  February  1 B50— vis.  that  Hit  ti»>» 
10  give  up  the  machinery,  and  to  surrender  tlie  kwsy ■»  * 
ceive  £50  aa  the  value  of  the  machinery,  on  condition  «■* 
ing  a  full  discharge  of  alt  tbe  landlord's  claim*.  'H^-1'1 
necessary  result  of  this  agreement,  tlie  petition  it  p"**,  ' 
the  Sheriff  without  delay.  That  petition,  if  then  »»  »*  ' 
position  save  on  the  part  of  the  tenant  to  continue  ibe  «*»  - 
wss  the  appropriate  and  proper  and  ordinary  rend;  V-' 
party  who  literally  had  no  title  of  possession  of  »aj  "'■  * 
no  pretext  for  altering  the  character  of  tliat  P""***?".' 
was  purely  and  exclusively  by  the  sufferance  of  the  U*- 

Consiaer  the  petition  firit  as  regards  the  applies^  "*?= 
ing  the  machinery,  at  the  instance  of  tbe  Us***;  *F 
ing  the  other  party  Connor  to  bave  assisted  lm  *  ( 
haw,  and  to  have  expected  that,  under  their  P"**^.  , 
copartnery,  they  might  have  hern  s™ — °  '"  ' 

defence  can  he  or  the  bankrupt  sec  up  sfam»  >—  •—■ 
petition  by  the  trustee?  Connor  knew  that  B""1*Vr> 
qnestrated— on  un  disc  barged  bankrupt.  HcrooWro) 
right  or  title  in  Borrows'  person,  of  any  sort  ■»**]S.*8, 
assisted  TJorrows,  he  got,  or  might  bavegol,  Ihsi"*^^', 
work  during  tbe  time  for  wliii 


•** 


havegoklnsP™ 
i»rssilr«stissdl« 
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presumed  that  profit  was  made  after  paving  the  rent,  otherwise 
be  would  not  hare  attempted  to  get,  as  he  hoped,  a  sort  of  inte- 
rest in  the  work.  "Bat  with  the  trustee  he  had  made  no  arrange- 
ment it  all.  Be  knew  that  the  bankrupt  was  divested  of  any 
title  to  the  leue,  and  that  the  whole  machinery  was  convey ed 
by  the  sequestration  to  the  trustee  for  creditor*.  Borrow*, 
therefore,  could  give  him  no  right  or  title  of  possession,— and  the 
wholefscts  apprised  him  of  that  Hence,  then,  on  what  ground 
on  lie  preteud  to  continue  In  possession  of  the  work  or  the 
machinery  against  the  trustee  ?  From  the  bankrupt  he  could 
obtain  no  title  <«f  possession  whatever.  To  the  trustee,  he  had 
not  even  intimated  liis  intention  of  stating  any  claim.  If  he 
had,  It  would  have  been  extinguished  at  once.  To  this  part  of 
the  case— this  Important  part  of  the  application— no  answer  wa* 
attempted ;  and,  indeed,  the  counsel  very  prudently  was  about 
to  close  without  any  notice  of  it.  And  the  oiity  remark  which 
could  be  made,  was  simply  that  this  part  of  the  petition  was 
really  for  the  landlord's  ultimate  benefit.     Of  C "  '       "    ~ 


onerously,  and  for  the  benefit  Of  the  creditors,  I 
tease,  and  to  surrender  the  whole  .machinery  **  the  agreed  on 
value  of  the  arrears  which  the  landlord  was  to  discharge  with 
the  farther  payment  of  £50.  Hence  the  trustee  Is  directly  en- 
forcing his  rights  under  the  sequestration;  and  neither  the 
bankrupt  nor  Connor  has  the  slightest  colour  or  shadow  of 
claim  fur  continuing  their  possession  against  the  trustee  one 

Tli  is  can  si  deration  is  conclusive  of  the  whole  case, — for  the 
part  of  the  application  by  the  trustee  necessarily  puts  an  end  to 
the  ground  of  resistance. 

But  if  the  case  Is  further  and  separately  to  be  considered  as 
an  application  by  the  landlord,  apart  from  the  application  by 
the  trustee — a  separation  of  the  rights  of  parties  which,  after 
an  onerous  agreement  by  the  trustee,  cannot  be  made — will  the 
esse  stand  more  favourably  for  the  respondents?  The  bank- 
nipt  was  diverted  by  the  sequestration  ;  as  an  undischarged 
bankrupt  in  arrenr,  he  could  not  have  continued  the  lease. 
His  right  was  taken  ont  of  htm, — his  title  of  possession  de- 
stroyed. He  could  not  assign  or  subset,  even  if  not  divested — 
still  less  after  sequestration.  Well,  then,  the  landlord,  in  the 
meantime,  and  finding  that  the  trustee  was  unable  to  settle 
at  once  what  course  he  should  adopt,  ailomt  the  bankrupt  to 
goon  with  the  work,  paying  rent,  no  matter  from  what  source, 
m  the  meantime.  That  this  was  mere  sufferance,  cannot,  and 
is  cot  disputed.  Indeed,  that  origin  of  the  tenant's  working 
is  expressly  stated  by  the  respondents  on  record, — and  they 
hither  say,  that  it  resulted  from  the  understanding  at  the  time 
between  the  landlord  and  the  trustee.  Without  the  consent 
of  the  trustee,  the  landlord  could  not  recognize  any  separate 
and  independent  right  In  the  bankrupt,  nor  could  he  in  any 
way  affect  the  tatter's  right  and  title  of  possession  to  the  ma- 
chinery, if  he  could  make  anything  of  it.  Plainly,  the  best 
nude  of  making  anything  of  it  was  by  an  arrangement  with 
the  landlord,  and  for  that  the  latter  waited. 

In  the  meantime,  he  gets  payment  of  rents — and  then  the 
receipts  ate  founded  on.  That  these  bear,  after  the  first,  to 
be  Ibr  rent  by  Borrows  and  Co.,  I  consider  of  no  importance  ; 
nor  have  I  been  able  to  understand  what  sort  of  title  the  re. 
'pendente  wish  to  derive  from  them.  An  assignation  or  sub- 
hwe  with  consent  of  the  landlord,  who  had  no  power  to  make 
such,  from  Borrows  to  this  company,  it  cannot  be  said  that 
sadi  receipts  can  Import. 

Bat,  then,  it  was  contended  that  these  notices  of  Borrows  and 
Company  import  a  sanction  or  acknowledgment  of  that  com. 
pany  as  being  in  possession  In  some  way  not  explained,  separate 
hnm  and  independent  of  Borrows"  situation  as  the  sequent  rated 
bankrupt.  How  that  conclusion  can  be  arrived  at,  was  not 
explained;  nor  could  any  such  separate  possession,  indepen- 
dent of  Borrows,  be  conceivable  In  the  circumstances;  for  he 
had  been  divested — the  title  was  In  the  trustee — and  by  toler- 
ance alone  was  he  allowed  to  work.  How  can  the  terms  of 
the  receipt  alter  the  character  of  the  possession,  the  origin  of 
which  is  admitted,  and  which  was  only  temporary  until  an 
arrangement  should  be  made  between  the  trustee  and  land- 
lord f  I  have  not  heard  it  explained  what  the  title  Is  which 
'» to  be  deduced  from  these  receipts.  Assignation  or  sub-lease 
by  Borrows  it  could  not  be, — and  no  other  title  is  conceivable. 

But  further,  the  clause  already  adverted  to  is,  In  my  opinion, 
framed,  and  habllely  framed,  iu  order  to  exclude  all  such  ques- 


all  parties,  and  for  the  personal  benefit  of  the  bankrupt  In  the 
meantime— being  founded  on  afterwards  In  order  to  create  by 
inference  any  kind  of  title  or  acknowledgment  of  right,  whe- 
ther of  assignation  or  sub-lease,  or  any  other  gronnd  of  posses- 
sion. In  the  result  of  the  argument,  the  pleas  of  the  respon- 
dents were,  in  tiuth,  only  pressed  to  the  extent  of  attempting 
to  defend  the  possession  until  the  next  time. 

But  the  possession  being  thus  without  pretext  of  title,  can- 
not be  continued  for  an  hour  against  either  the  trustee  or  the 
landlord.  The  case,  however,  is  In  a  singular  shape.  The 
respondents  advocated  on  a  motion  to  rccai  the  interim -inter- 
diet  granted  when  the  petition  was  presented.  In  that  state 
the  case  came  before  the  Inferior  Court.  Then  a  record  was 
prepared  In  this  Court,  which  truly  embraced  the  whole  merits 
of  the  petition,  and  the  interlocutor  of  the  Lord  Ordinaiy 
accordingly  dealt  with  the  whole  subject-matter  of  the  petition. 
As  we  are  to  alter  that  interlocutor,  and  to  repel  the  reasons 
of  ati  vocation,  the  case  goes  back  an  an  Inferior  Court  process — 
in  fact,  as  at  its  outset,  when  taken  up  on  this  motion  to 
rccal  the  interim -Interdict,  on  the  petition  and  answers.  Two 
years  have  been  consumed  In  that  mode  of  resisting  the  peti- 
tion: and  if  we  did  not  now  hold  the  merits  of  the  raise  as  really 
and  trnly  raised  by  the  record  now  before  us,  and  that  the  case 
waa  now  substantially  decided  on  tbe  merits,  as  It  has  been, 
the  respondents  might  litigate  the  whole  matter  over  again 
on  another  record  In  the  Inferior  Court,  where  there  has  been 
no  record.  I  would  propose  to  tbe  Court,  In  order  to  prevent 
such  a  gross  abuse,  under  the  pretext  of  correct  forms,  and  which 
the  Sheriff  perhaps  could  not  prevent,  that  we  should,  In  re- 
mitting, direct  the  Sheriff  to  hold  the  record  in  tbe  Court  of 
Session  as  the  record  under  the  petition,  and  instruct  him,  in 
terms  of  the  interlocutor  we  pronounce,  to  repel  the  defences 
de  piano — prohibiting  all  argument  or  discussion.  A  second 
advocation  we  cannot  exclude. 

Lord  Medayn. — This  case,  though  brought  into  this  Court  by 
advocation  of  an  interlocutor  granting  interim-interdict  by  thu 
Sheriff  to  whom  this  summary  process  waa  presented,  has  been 
fully  prepared  by  a  record  in  this  Court,  as  the  immediate  ques- 
tion depends  entirely  on  the  merits  of  tbe  whole  case.  The 
case  has  been  disposed  of  by  the  Lord  Ordinary  npon  the  gronnd 
that  It  was  an  incompetent  application,  and  wo  have  to  review 
that  judgment.  Now,  I  entirely  concur  with  the  Lord  Ordinary 
as  to  his  views  regarding  the  right  of  a  party  to  obtain  an  in- 
terdict against  Inverting  tbe  existing  state  of  possession ;  but 
the  circumstances  of  the  present  case  do  not  admit  of  the  ap- 
plication of  this  well-established  rule  of  law,  because  the  coni- 
plainurs  can  shew  no  title  of  any  kind  to  the  possession  th.y 
claim  right  to  defend. 

Borrows  waa  lessee  of  the  coal  of  Dry  flat,  the  property  of  Mr. 
Colquhoun,  under  a  lease  for  14  years  from  15th  July  1848.   Ho 
became  bankrupt,  and  was  sequestrated  on  24th  Feb.  184S. 
This  lease  contained  a  clause  expressly  excluding  sub- tenant.*, 
as-ignces  and  creditors,  under  a  penalty  without  the  consent 
of  the  landlord  being  first  asked  and  obtained  inheriting.    The 
lease  was  thus  at  an  end  so  far  as  the  bankrupt's  right  was 
concerned,  but  It  might  be  made  over,  with  the  landlord's  con- 
sent, to  the  creditors,  or  to  assignees  or  sub-tenants,     As  to 
assignees  or  subtenants,  there  never  seems  to  haTe  been  auy 
idea  of  asking  the  landlord  and  trustee  to  consent  to  any  such; 
for  1  think  it  would  have  required  both  to  concur,  to  allow  the 
""">sslon  even  with  a  copartner, 
divested  of  the  machi- 
uld  choose  to  bargain 
there  is  sufficient  evi- 
tn  February  1850,  that 
s,  declined  to  take  op 
rd.    It  would,  of  course, 
mmunieation  with  the 
s,  to  make  up  his  mind 
mid  embark  in  thespe- 
the  coal- work,  making 
and  the  landlord  evi- 
it  might  think,  harshly, 
isacsslon, — and  accord- 
ingly allowed  him  to  remain  In  occupation  of  the  coal,  trust- 
ing to  the  excluding  clause  till  the  occupier  should  apply,  and 


bankrupt  to  continue  the 
now  that,  by  the  sequestra! 
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that  oh  2d  T>ec.  1848,  he  entered  info  copartnership  with  nts 
brother-in-lai*  Connor;  to  work  tliTt  coat  during  the  remainder 
of  the  lease,  uiider  (he firm  of  Borlo*a  and  Company,  and  they 
now  claim  tight  to  resist  the  summary  removing;  brought 
against  them  individually  in  the  ShcriB  Court  oh  15th  Feb. 
1850,  on  the  ground  that  they  have  been  recognized  by  Mr. 
Coionfiouh  assub-tenari U  or  as  assignee*  to  the  lease,— and  (our 
receipts  under  the  banda  of  Mr.  Cptrjuhoun**  factor  arc  referred 
to  in  proof  of  tint  They  have  been  allowed  to  appear  and 
defend  tbemselves  as' a  cbmpnnj,  in  whTch  character,  alone  can 
they  pretend  to  have  any  possession  But,  then,  the  company 
caii  nave  no  continuance  of  Che  possession  under  the  lease; 
which  ended  with  Borrows'  seo^tii  strati  on,  unless  the  subse- 
quent possession  has  been  recognized  by  the  landlord  under 
his  own  band.  • 

Now,  as  to  the  receipts  for  rent,  I  cannot  look  upon  them 
as  anything'  more  than  acknowledging  the  receipt  of  rent  for 
the  occupation  of  the  coal-work  by  Borrows,  by  sufferance  of 
the  landlord,  and  with  the'  use  of  Hie  machinery  during  the 
sufferance  of  (he  trustee  and  the'  creditor*,  white  the  trustee 
was  considering  frHB  the  landlord1  if  he  would  take  up  the 
lease  or  not,  and  without  Borrows  asking  or  desiring  any  other 
right  or  title,  eTt lie r  to  flit  octupatfon  of  the  Coal-pit,  Or' the 
machinery;  for  working  it  t(  is  hot  even  averred  that  the 
alleged  copartnery  wis  intimated  or' known  to  the  landlord,  of 
(hat  tlic  factor  had  the  power  of  letting^  leases — (and  clearly 
be  had  not  this  unusual  power,  the  original  offer  by  Borrows, 

Ihougli  written  out  by  the  factor,  being  accepted  by  the  Iand7 
ard  himself )  I  cannot  hold  that  such  payments  validated 
any  assignation  of  the  lease  to  Borrows  and  Company,  such  an 
act  tying  so  specialty  reserved  in  the  lease  to  the  landlord's 
own  handwriting,  or  could  interfere  with  the  right  of  the  land- 
lord to  deal  with  the  trustee  for  the  creditors,  for  t lie' disburden- 
ing of  this  portion  of  ills  property  from  any  claim  they  might 
{hint  they  had  (o  if.  Something  was  said  about  (lite  first  pay- 
ments, though,  bearing  to  be  for  rent,  in  fact  being  payment 
of  the  sums  for  which  the  machinery  was  hypothecated.  X 
can  only  say  there  is  no  assignation  asked  from  the  landlord 
to  his  right  of  hypothec  in  favour  of  the  company,  which 
Biichf  a'  state  of  matters  might  have  warranted;  besides,  even 
if  Ft  Were  so,  being  payment  of  arrears,  it  would  have  done 
nothing  for  the  cjaira  of  the  hew  copartnery  to  the  subsequent 
assignation  of  the  lease.  Against  the  combined  act  and  in. 
terest  of  the  two  parties,  the  trustee  and  landlord.  Borrows 
and  Company  have  certainly  not  a  vestige  of  title  to  set  up. 
His  possession  under  the  lease  ceased  with  his  sequestration ;  he 
had  no  right,  by  forming' any  copartnery,  to  attempt  to  con. 
tiniie  or  renew  his  possession  ;  he  was  merely  suffered' to  work 
the  coal  without  any  other  title,  and  nothing  has  been  done 
on  the  part  of  the  landlord  to  give  this  occupancy  the  character 
even"  of  possession  under  a  qaati  title,  which  would  require  a 
formal  action  of  removing  to  set  it  aside  against  the  parties 
who  now  resist  the  Interim- interdict  ;■  arid  I  think  it  was  pro- 

Srly  granted  at  the  time,  Hiid  should  now  be  adhered  to,  and 
e  case  remitted  to  the  Sheriff  with  instructions  to  declare 
the  interdict  perpetual,  and  to  eject  the  defenders. 
Lord*  OotJcbarn  and  Murray  concurred. 
The  Court  pronounced  (he  following  interlocutor: — 
■'  Repel  the  reasons  of  advocation,  and  remit  the  cause  to 
(he  Sheriff, — but  with  this  instruction  and  authority  to  Mm', 
tliat  as  the  record'  made  up  in  this  Court  embraces  the  whole 
merits  which  can  arise  Under  the  petition,  the  Sheriff  do  how 
hold  the  record  in  this  Court  to  be  the  record'  under  the  peti-' 
tfoh  on  the  merits,  and  proceed  dt  piano,  in  conformity  with 
this  interlocutor,  to  repel' the  defences,  and  to  grant  the  prayer 
of  the'  petition,  to  continue  the  interdict,  and  to  declare  the 
same  to  be  perpetual,  prohibiting  all  farther  pleadings  and 
discussion  before  him  :  Find  the  reclaimer  entitled  to  es- 
penses,  both  in  this  Court,  and  so  far  as  incurred  ra  the  Inferior 
Court,  and  decern ;  alluw  an  account/'  &c. 

Lord  Ordinary,  Cowan: — Act.  Fatten,  W.  Ivory ;  William 
Lorimcf ,  S  S.C.  Agent.— All.  Penney ;  aibsons  antf  Krascr,  W.S. 
Agent*.— ft  Clerk.— (F.H.) 


&(&  May  1832.  ' 
Fibbt  Division. 
No.  220.— Solowqx  AflwoLB,  Petitioner,  v,  V?i!rm» 

Co.  and  nhother,  RapottcUnts. 
Process — Reclaiming  Note,  Competency  of — Rediimiutliin-. 
Statute  13  and  14  Vict,  c,  36,  g§U,  H-AmUmii*.:r.- 
read 'if  an  interlocutor  iff  the  Lord  Ordinary  distiuitg  a  B id 
by ■default,  and /or  deation  on  Hit  merit*,!*  fmpttai  if  (iuu 
within  ltr«nly-OR«  dag*. 

This  was  a  petition  for  rooal  of  aermestritiori. 

The  Lord  Ordinary  pronounced  an  inter!  row  .- 
pointing  the  petitioner  to  revise  his  conde&en.:-.!! 
within  tea  days,  and  farther,  in  respect  he  was  veas 
m  England,  to'  lodge  a  mandate  with  his  rersdrt 
descehden'ce. 

Thereafter  hia  Lordship  pronounced  the  ULi^ 
ktterlooutor:— 

"  In  respect  the  petitioner  has  filled  to  lodge  bis  reina 
condescendence,  ami  also  in  respect  he  has  bikd  to:-*i 
mandatory,  as  directed  by  the  preceding  iotaleorta.  - 
mioses  the  petition,  finds  the  petitioner  liable  in  uprnivL. 
remits  the  account  thereof,  whan  lodged,  to  the  anditor  '«.■  iu 
and  to  report/' 

The  petitioner  presented  a  reclaiming  note  pip! 
to  be  reponeJ,  which  was  refused'  as  incompetent,  hi. 
spect  it  was  not  presented  within  ten  days  of  tk  k 
of  the  interlocutor,  io  terms  of  Id  and  14  VTeLr.Ji 
§  11— (See  ntpra,  p.  8KJ.) 

The  petitioner  thereupon',  -within  twenlj-onc  Jsj; 
the  date  of  the  interlocutor,  presented  a  sowed  wtiu- 
ing  note,  praying  the  Court — 
"  to  recal  the  said  tntf  rlocntoT,  and  to  alio*  tharpstifanri  p"j 
of  the  averments  in-  his  petition  ;  add'  thesransr.spoin: 
dering  the  same,  to' recal  the  sequestration' of  thewd-k-* 
Atkinson,  and  find-  the  reKponHonts  liabhrfreipuwu? 
petitioner." 

The  respondent  oljtctid,  tnaf  if  wa¥  incontjrttf  " 
entertain  the  note.  The  question  of  compete!  a>' 
be  decided  by  the  nature  of  the  interaxutarratatf 
again**,-  not  by  the  nnWW  of  the  pray**.  Sw.  a 
ground  on  -which  the'  previous1  rc'eMBning  note  W  te 
dismissed,  was,  that  this  was  a  decree  lyacfwa,** 
therefore  could  nob  be  reclaimed  against  after  tk  ly 
of  ten  days.  That  the  njclairrrer  now  prtj»J '"  Jf" 
(he  interlocutor  recalled,  instead  of  to  be  rented  %&■ 
it,  could  make  no  difference  in  the  nature  of  tbti**-' 
cutor  against  which  he  reclamed. 

The  petitioner  tfrtswewrf — The  prayer  of  the  fem 
reclaiming  note  was,  to  be  reponcd  against  ttt^ 
of  the  iStd  Ordinary,  'the  prayer  here,  wu  '*  '*'• 
the  interlocutor  recalled  on  the  merits,  and  tolui'l 
decision  therooa. — Thomson  v.  Innes,  1st  Jnrv  ^'1 

The  respondent  replied— la  the  case  of  W*" 
file  record  had  been  made  up  and  closed;  and  ile^'*-' 
locator  reclaimed  against  there  was  not  a  mae 
by  default,  but  one  which  really'  disposed  of  tfe  "^ 
of  the  cvae. 

.  Lord  Frmdmt.— Looking  at  the  ha'tiire  of  fc i  J*\ * 
fore  us,  and  the  cases  which  have  been  decided,  •""*?, 
the  first  view,  it  may  bo  difficult  to  reconcUe,  (h*  *"Tj 
a  question  of  some  nicely,  bat  still  I  cannot  bun*  Wp."" 
to  hold  that  the  reclaiming  note  is  ^rompelMt—l'r'ot' 
The  question  is,  whether  this  interlocutor,  &>•!*?  J5!i, 
Ordinary,  in  respect  of  the  failure  o?  W.netWtggfffi" 
revised  condescendence,  and  also  in  JWMP  *p^jksr' 
sist  a  mandatory,  " distnisscs'  Oft, acfloiLMj  jtfKS 
liable  in  expenses^and  remits  #es^^uhtwEeiwF*Tli, 
audttof  to  tax  and  to  report,1;  &  In  rj&«s¥tFi™fcdJ  ' 
considered  as  an  Interlocutor'  da^osfngW  Wo*  *  B  ~ 
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the  merKa  of  the  case.  It  ii  a  two  which  ft  wit  competent  to 
dispose  of  without  making  up  a  record  ;  bat  proceedings'  are 
liken  with  a  view  to  making  up  a  record,  and,  before  the  re- 
end  is  cloned,  this  interlocutor  hi  pronounced.  Now,  this  1* 
mi  interlocutor  disposing  of  the  merits,  no  doubt,  for  It  disposes 
of  the  whole  case;  but  the  point  Is,  whether,  under  this  clause, 
tte  words  "disposing  Of  fhe  merits,"  when  applied  to  a  case 
mcb  as this,  ore  limited  to  advising  and  deckling  the  case  on 
ild  racriw.  I  do  not  see'  that  that  is  the  construction  neees- 
suilr  to  be  pnt  on  these  words;  and  if  so,  tt  would  be very  hai- 
sntous,  under  such  an  expression,  to  exclude  a  part;,  in  oirctmt-' 
stances  Each  U  the  present,  from  all  consideration  of  his  case 
on  the  merits.  But  §  12  is  also  of  importance.  That  section1 
emote,  that  it  shall  not  be  competent,  without  leave  of  the1 
ton)  Ordinary,  to  reclaim  nKaiust  any  interlocutor,"  not  being 
is  interlocutor  dittposfUg"  of  at  dilatory  defence,  or  an  Inrerlocu-r 
tor  g'stin;  process,  or  mi  interlocutor  disposing  hi  whole  Or  in 
rsrt  of  the  merits  of  the  cause,  pronounced  before  tho  closing 
of  the  record."  Here  the  question  presents  itself,  whether  thm 
a  in  interlocutor  which  could  be  reclaimed  against  without 
hare  of  the  Lord  Ordinary,  for  the  very  srtme  words  ore  used! 
here  ss  in  the  former  section,  with  the  addition,  "  before  do* 
ting  the  record."  I  apprehend  that  tbta  ts  an  interlocutor 
which  deals  with  the  whohi  cast,  mid  that  the  party  wouM  be 
estitled  to  have1  Draught  it  here  without  the  leave  of  the  Lord 
Ordinary ;  and  tt  would  be  competent  for  us  to  deal  with  H 
here,  without  sending  it  back  to  the  Lord  Ordinary  to  make 
nil  the  record.  Taking  these  two  clauses  together;  I  think 
this  Is  a  case  in  which  the  party  was  entitled  to  reclaim  with- 
out leave,  and  was  not  under  the  limitation  of  §  11. 

lati  Oumngkame — As  the  interlocutor  under  review  goes 
farther  than  merely  to  declare  the  Certification  Or  foreclosure 
af  the  party  for  not  lodging  a  paper,  and  as  the  petit  toil  bere 
is  not  emere  application  to  be  reponed,  but  a  reclaimer  against 
4  dectrhitnre  on  the  merits,  I  agree  with  your  Lordship  in  the 
elesr  exposition  you  have  given  of  the  import  of  our  regula- 
tions applicable  to  this  case, — and  think  that  the  present  re- 
claiming note  cnuAot  be'  rejected  as  Incompetent. 

At  the  same  time,  though  the  present  note  cannot  be  thrown 
Mt,  lam  clem?  Chat-it  will  be  competent  to  the  Court,  When 
the  case  is  advised  on  the  merits,  to  exercise  their  j  udlcial  diif- 
cretrou,  by  carefully  guarding  against  any  abuse  that  such  a 
morse  of  proceeding  as  that  exhibited  by  the'  reclaimer  might 
afterwards  give  rise  to  in  practice.  If  there  be  no  means  at 
present  of  deriding  the  cose  except  that  taken*  by  the  Lord 
Ordinary,  tt  will  at  the  proper  stage  be  considered  If  we  ought 
sol  to  make  nueb  order,  by  saving  expenses'  against  the  peti- 
tioner of  the  previous  proceedings  or  otherwise,  as  may  indem- 
nify the  respondent,  and  secure  prompt  discussion  in  future. 

Lord  Ivory. — I  am  of  the  same  opinion.  This  is  not  the 
nrat  time  in  which  this  kind  of  question  has  come  before  the 
Court.  The  only  question  with  which  we  are  at  present  con- 
cerned, »  the  competency  of  the  reclaiming  note.  What  is 
ultimately  to  be  the  effect  of  the  interlocutor  on  the  merits, 
and  bow  far  the  Court  may  be  disposed  to  impose  the  penalty 
of  expenses  on  the  party,  and  if  it  be  found  impossible  to  ex- 
■rioatethe  matter  In  consequence,  of  the  delay  which  has  taken 
place,  what  may  be  the  result  to  him,  Is  another  matter.  The 
only  question  now  is,  the  competency  of  the  reclaiming  note. 
What  Is  the  prayer  of  the  note  f  To  allow  the  reclaimer  a 
proof  of  the  averments  in  his  petition  ;  and,  in  order  to  thin, 
the  first  branch  of  the  prayer  is  to  rectal  the  interloontor  of  the 
Lord  Ordinary.  The  prayer  is  not  to  be  reponed ;  it  is  not  a 
mere  step  of  procedure  to  put  the  case  in  the  same  position  as 
before  this  interlocutor  was  pronounced.  It  is  just  to  take  the 
case  a*  it  proceeded  up  to  that  iiiterioctitor,  and1  to  decide  it 
so  the  merrts.  The  words  of  the  prayer  themselves  shew  that 
this  is  not  a  reclaiming  note  to  be  repoued.  The  petitioner 
relets  to  the  case  of  Thomson  t>.  Innes  as  an  authority  in  his 
favour.  The  important  consideration  to  be  deduced  from  this 
cue  is,  that  the  Court  has  always  drawn  a  decided  distinction' 
between  a  reclaiming  note  to  be  rcponed,  and  one  on  the  merits. 
It  is  said  that  the  case  of  Valla  v.  Graham,  (supra,  vol:  xxilL 
p-  3)0),  decides  the  present  But  that  Was  a  case  in  which  no- 
thing wassrod  as  to  the  merits;  the  prayer  was  simply  to  repone 
the  reclaimer  thercngainst.  New,  when  a  party  asks  to  be  re. 
[innod,  this  la  clearly  an  Interlocutory  procedure,  not  dealing 
with  the  merits  at  all ;  so  that  fhe  present  case  is  not  affected 
by  that  dedrdorx  But  the  cose  of  Thomson  r).  Innes  takes  up 
the  matter  Id  both  points  of  view.    The  reclaiming  note  to  be 


reponetl  was  thrown  out  because  not  presented-  within  tcii 
days— (iwpra,  vol.  xxiii.  p.  560).  But  that  on  the  merits  was 
sustained— (tap™,  voL  xxiii.  p.  598).  It  is  said  that  in  that 
cade  there  was  a  closed  record.  But  what  does  that  matter  J 
May  there  not  be  a  default  after  as  well  as  before  closing  the 
record  T  Here  there  are  two  failures, — the  failure  to  lodge  the 
revised  coudeecen donee,  and  to  lodge  a  mandate.  But  suppose 
the  record  had  been  closed.  According  to  fhe  respondent's 
view,  the  party  would  have  no  remedy  whatever.  Accor- 
dingly, the  case  of  Thomson  seems  to  me  a  direct  precedent' 
here,  and  that  was  exactly  followed  in  the  case  of  Fafla  on  tho 
first  part;  and  the  fact  that  the  Court  entertained  the  second 
reclaiming  note,  just  shews  that  that  was  fhe  principle  they 
went  on ;  and  to  do  otherwise  here,  would  just  be,  as  the 
Lord  President  says,  to  put  a  judaical  interpretation  on  fhe 
statute.  But,  indeed,  when  we  look  to  the  statute,  it  is  impos- 
sible to  put  any  such  construction  on  it — {reads  §11).  That  is 
not  whether  or  not  the  Lord  Ordinary  has  applied  his  mind  to 
decide  the  merits  of  the  case,  but  whether  or not  it  bean  inter- 
locutor disposing  of  the  merits  of  the  case.  And  ig  not  this 
such  a  one  ?  If  is  a  peremptory  judgment,  which  disposes  of" 
the  Whole  case.  It  is  a  judgment  on  the  merits.  \Vhat  leads 
to  that  judgment,  whether  or  not  it  arises  from  default  of  one 
Of  the  parties,  is  of  no  consequence.  When  it  is  looked  at  with 
a  view  to  its  ulterior  consequences,  it  is  to  all'  effects  a  decree 
on  the  merits';'  and,  accordingly,  on  this  principle,  the  statute 
allows  x  decree  in  absence  to  be  reclaimed  .against  within 
21  days,— just  shewing,  that  when  the  decision  is  truly  ono 
on  the  merits,  the  legislature  is  altogether  arena  to  cut  the 

Sarty  out  of  his  remedy.  Then  g  12  U  also  important,  because 
r  shews  what  wait  considered  to  be  on  the  merits, — and  it  just 
draws  the  distinction  between  mere  orders  on  the  case,  and 
those  interlocutors'  which  affect  the  question  between  the  par- 
ties. And  5 13,  again,  has  in  the  same  way  some  hearing  on 
tho  point  In  short,  I  draw  the  distinction  between  that  Which 
leaves  something  still  before  the  Lord  Ordinary,-  and  that  which 
takes  the  whole  cose  from  him.  The  question  comes  just  to 
Whore  it  ttas  before  the  statute  was  passed: — Is  (his  a  mere 
Interlocutory  order,  Or  a  judgment. on  the  merits  in  regard  to 
which  t)ie  party  is  entitled  to  all  (he  remedies  which  the  law 
allows  !  I  think  it  is  clearly  the  latter' case. 
Lord  Fallot  ton  absent 

Objection  repeffes/. 
Lord  Ordinary,  Cowan.-   -.-Id.  Pattison;  James  Bell,  S.6.C, 
Agent— AH.   MackcCRie;    Thomas  Dunn.   S.8.G.    Joint.— L. 
r3w*— (W.O.T.) 

2oth  May  1S52. 

Fihst  Dmsiojr. 

No.  221. — Jakes  Murray,  Pursuer,  v.  Egbert 

Brdoe,  Defender* 

Poors'.AwcBgment— Statute  8  end  8  Vict  c,  88,  §  Si—T/t 
vords  '•  annual  value  of  lands"  according  to  which  the  Poor. 
Law  Act  providti  that  atteunienti  may  be  impoied,  refer  not  to  the 
amount  of  rent  paid  by  the  tenant,  but  to  the  actual  annual  value 
of  the  lands. 

Poors' -Assessment,  Exemption  from — Statute  8  and  9  Vict 
c.  83,  |  84—  The  Parochial  Board  of  a  parith  retained  that 
(he  poors'-asustnunt  should  be'  impoied,  one-half  on  the  owners, 
and  the  other  half  on  the  tenants  and  occupant;  of  lands  and 
heritage*,  "  according  to  thl  annual  rdlut"  o//As  tarn/,  with  Oat 
addition — "the  board  agree  to  exempt  from  assessment,  alt  tenant! 
and  occupants  of  land  paying  an  annuaf  bona  fide  rent,  for  the 
nm  not  amounting  16  £2  sterling."  This  resolution  was  reported 
to  the  Board  of  Sapcrcisfon,  and  approved  of.  Thereafter  the 
Parochial  Board  having  remind  to  impose  the  assessment  on  per- 
sons whose  nominal  rent  teas  below  £2,  but  the  actual  anmmlvalae 


The  Poor-Law  Amendment  Act,  8  and  9  Vict.  c.  83, 
provides,  §  34,  that  the  Parochial  Board  of  every  parish 
shall  "  resolve  as  to  fhe  mariner  in  which  the  aweesraeut 
is  to  be  imposed."     The  same  Section  provides  three 
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modes  in  which  the  assessment  may  be  imposed,  of  which 
the  first  ia — 

"That  one- half  of  such  assessment  shell  be  Imposed  upon  tho 
owners,  and  the  other  half  upon  the  tenants  or  occupants,  of  all 
lands  and  heritages  within  the  pariah  or  combination,  rateably, 
according  to  tho  annual  value  of  inch  lands  and  heritages." 
1  he  statute  proceeds — 

"  And  when  the  Parochial  Board  shall  hare  resolved  on  the 
manner  in  which  the  assessment  is  to  be  imposed,  snch  resolu- 
tion shall  be  forthwith  reported  to  the  Board  of  Supet  vision 
for  approval ;  and  If  the  manner  of  assessment  so  resolved 
upon  shall  be  approved  by  the  Board  of  Supervision,  the  same 
shall  t<e  adopted  and  acted  upon  In  snch  parish  or  combina- 
tion, and  shall  not  be  altered  or  departed  from  without  the 
sanction  of  the  Board  of  Supervision." 

And  §  37,  that— 
"  In  estimating  the  annual  value  of  lands  and  heritages,  the 
same  shall  be  taken  to  be  the  rent  at  which,  one  year  with 
another,  snch  lands  and  heritages  might  in  their  actual  state 
be  reasonably  expected  to  let  from  year  to  year,  under  deduc- 
tion of  the  probable  annual  average  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to  maintain 
snch  lands  and  "heritages  in  their  actual  state,  and  all  rates, 
taxes  and  public  charges,  payable  in  respect  of  the  same." 

At  a  meeting  held  on  3d  November  1846,  the  Paro- 
chial Board  of  the  pariah  of  dyne  passed  a  resohition 
to  the  effect — 

"  That  the  assessment  necessary  for  the  maintenance  of  the 
poor  of  Clyne  parish,  shall  be  Imposed  upon  as  follows,  viz. — 
One- half  of  the  sum  required,  to  be  imposed  upon  the  owners, 
and  the  other  half  of  the  assessment  upon  the  tenants  and 
occupants,  of  lands  and  heritages  within  the  parish,  to  be  rated 
according  to  the  annual  value  of  tho  lands  and  other  heritable 
subjects;  but  the  board  agree  to  exempt  from  assessment  all 
tenants  and  occupant*  of  land  paying  an  annual  bona  fid*  rent, 
for  the  sum  not  amounting  to  £2  sterling,"  "  and  they  direct 
the  inspector  and  collector  to  make  up  a  book,  containing  a  roll 
of  the  persona  liable  in  payment  of  the  above  assessment)  with 
theexceptlon  foresaid,  and  of  the  sums  to  be  levied  from  each 
of  such  persona,  distinguishing  the  sums  amemed  In  respect  of 


A  copy  of  this  minute  was  transmitted  to  the  secretary 
of  the  Board  of  Supervision,  end  that  hoard  approved  of 
the  report  of  the  meeting. 

In  terms  of  this  resolution  tho  assessment  was  imposed, 
no  one  being  called  on  for  payment  whose  nominal  rent 
did  not  exceed  £2.     This  con  tinned  till  1849. 

On  10th  April  1849,  the  Parochial  Board  imposed  an 
assessment  for  the  year  of  4s.  in  the  pound,  and  fixed 
14th  May  following  "  to  hear  appeals  against  the  assess- 
ment, of  which  the  inspector"  was  directed  "  to  issue 
notices." 

On  24th  September  following,  the  board  resumed  "con- 
sideration of  the  assessments  of  tenants  of  land  and 
houses  not  presently  liable  to  poor-assessment,  proposed 
on  the  14th  day  of  May  last,  and  postponed  from  last 
meeting,"  and  instructed  "the  inspector  to  serve  notices 
of  assessment  upon  all  whose  possessions  of  houses  and 
lands  shall  bo  equal  to,  or  exceed  £2  of  yearly  rent." 
And,  on  6th  October  1849,  "  the  board  proceeded  to 
revise  the  supplementary  roll  of  assessment  directed  to 
be  prepared  at  last  meeting,"  and  approved  of  the  same, 
and  the  collector  was  "directed  to  proceed  with  the  col- 
lection of  the  assessments  therein  contained." 

The  pursuer  was  tenant  at  will  of  a  small  lot  of  ground 
in  the  parish  of  Clync,  for  which  he  paid  £1: 10:  SI  in 
name  of  rent.  Under  the  resolution  above  quoted,  he 
was  assessed  on  a  rental  of  £i:  10: 10,  and  was  found 
liable  in  that  sum  in  the  Small-Debt  Court. 


The  present  waa  an  action  of  reduction  of  the  mana 
of  the  meetings  of  14th  May,  24th  September,  and  1>: 
October  1849,  on  the  ground — 

Seemub,  that  the  Parochial  Board,  on  3d  sTovsmbti  lit 
11  resolved  as  to  the  manner  in  which  the  isnaratai  ■■. ., 
be  imposed,  that  one-half  thereof  should  be  impwni  e-.-. 
the  owners  of  all  lands  and  heritages  within  the  ski  jut.. 
and  the  other  half  npon  the  tenants  or  occupant*  a  t- 
aaid  lands  and  heritages,  whose  rents  amounted  to  £2 »-. 
upwards ;  and  in  estimating  the  value  of  the  land*  u«  :-.-.- 
tages,  and  the  liability  for  the  assessment  imposed,  thea:^ 
rent  payable  to  the  owners,  or  by  the  tenants  or  Mtcjt:-.. 
was  fixed  as  the  rule  and  measure  of  their  respective  ct< 
litiea  for  the  assessments  ;  and  this  resolution  of  the  -™ 
board  was  forthwith  reported  to  the  Board  of  Supmsoi  ■■ 
whom  the  same  waa,  in  all  respects,  duly  approved,  in  Irrsa  • 
the  sail!  act,  on  or  about  the  loth  day  of  November  1841:  r ' 
It  has  ever  since  been  the  manner  and  rule  of  aawssim-s; 
the  said  pariah :  And,  In  accordance  with  the  mania  d  . 
seasment,  and  mode  of  imposing  the  same,  so  resolved  h  L- 
said  Parochial  Board,  and  approved  by  the  board  of  Soptr-. 
slon,"  that  the  Parochial  Board,  on  10th  April  ISIS,  iapcn 
an  assessment  for  the  year  at  4s.  in  the  pound,  and  U>w~.< 
amount  of  assessment,  and  the  manner  of  aseesBiux  ia  L- 
peeing  the  same,  for  the  year  from  Whitsunday  1849  to  V. ; 
Sunday  I860,  were  Sled  by  the  said  Parochial  Board, in  ct*- 
mity  with  the  manner  and  rule  formerly  and  formally  &k; :.. 
by  them,  and  approved  by  the  Board  of  HnperviaioD-,  and  cr  - 
thing  therewith  connected  waa  settled,  excepting  the  *';-: 
cation  of  appeals."  Notwithstanding,  the  Parochia]Bo»riL. 
thereafter  passed  the  resolutions  under  reduction.  "TV;- 
suer  was  expressly  excluded  from  the  operation  of  tt«  mi-.  • . 
by  the  said  manner  and  rule  of  si  lament  aa  aforesaid,  fri'ji- 
by  the  said  Parochial  Board,  and  approved  by  the  said  h»\ 
of  Supervision :  But  no  application  naa  been  made  bjuW 
Parochial  Board  to  the  said  Board  of  Supervision,  fbraptM. 
of  the  departure  from  and  alteration  of  the  said  mauiur  iEi 
rule  or  assessment  existing  prior  to  the  said  14th.  tl»j  d  K>* 
1849,  and  finally  approved  of  by  the  said  Board  of  Suprrrl^ 
as  aforesaid ;  ao  that  the  attempt  to  enforce  the  aH  u>- 
snpplementary  assessment,  even  if  otherwise  legal  mi  as 
putent,  waa  ultra  vim  of  the  said  Parochial  Board,  tU  i 
against  the  express  enactment  of  the  said  act,  and  to  ia  i— 
inept,  and  reducible." 
The  pleas  in  law  for.  the  pursuer  were  as  follows  :— 

"  1.  The  Parochial  Board  having  resolved  on  a  certain  i» 
of  assessment,  and  obtained  there  to  the  sanction  of  tit  F.t  i 
of  Supervision,  and  having  thereafter  adopted  the  mt-k  4 
assessment  ao  sanctioned,  It  was  ultra  rins  and  nmnjiul 
to  adopt  any  other  method  of  assessment,  before  subway 
any  proposed  change  or  alteration  to,  and  obtaining;  U*  ■■* 
Hon  to  such  change  or  alteration,  of  the  Board  of  Suj-n^ 
2.  The  mode  of  assessment  sanctioned  by  the  Board  uf  Sep 
vision,  excluding  all  tenants  and  occupants  paying  Wo«  - 
of  yearly  rent,  and  the  pursuer's  rent  not  amounting  fc  - 


r  possession  of  the  p 
£2  yearly  or  upwards 


cumstancea,  and  u  .... 
chial  Board,  approved  of  hy  the  Board  of  Supervision,  tit :i ; 
truly  payable  by  the  pursuer,  a  mere  holder  or  lotler  U  «v 
must  be  taken  aa  the  bona  fid*  rent." 

The  Lord  Ordinary  repelled  the  reasons  of  reduD*. 
and  sustained  the  defences,  adding  the  following— 

"  .Vote— The  84th  section  of  the  statute  gives  an  <m<d»  i 
the  Parochial  Board  of  any  pariah  to  anscsa  Um  funds saps*'* 
the  poor  according  to  one  or  other  of  the  three  wudts  8s*-1 
specified;  amlliythii  first  uf  these  (which  was  the  n*ode*a**« 
In  the  parish  of  Clyne),  one-half  the  assessment  is  to  1*  u 
posed  upon  the  owners,  and  the  other  half  upon  the  back'' 
occupants,  of  all  lands  and  heritages  within  the  i*ifcii.  ■■•*■ 
ably,  according  to  the  siumaienluiol  such  lands  and  beritas* 
And  it  is  prodded,  that  the  resolotlonof  the  ParochW  B*- 
as  to  the  mode  of  assessment  shall  he  reported  tolas  &*«• 
Supervision  for  approval,  'and  if  the  manner  of  a—  1** 
resolved  upon  shall  be  approved,'  the  same  shall  be  «t--"  * 
in  the  parish,  '  and  shall  not  be  altered  ut  departed  fawvW 
out  tho  sanction  of  the  Board  of  tiiipnrrartnn 
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"The  resolution  adopted  by  tie  Parochial  Board  on  3d  No. 
wmber  184.\  was  in  tbe  express  terras  of  the  statutory  descrip- 
tion of  the  first  mode  of  assessment,  with  an  aditional  clause 
appended  to  tt  (which  has  given  rise  to  the  present  question), 
in  these  terms--'  but  the  board  agree  to  exempt  from  assess, 
neat  all  tenants  and  occupants  of  land  paying  an  annual  bona 
id,  rent,  for  the  mm  not  amounting  to  £2  sterling.'  The 
rfsolution  was  communicated  to  the  Board  of  Supervision, 
ami,  the  mode  of  assessment  being  approved  of,  has  been  the 
role  ever  since  followed  within  the  parish. 

•The  resolutions  adopted  by  the  Parochial  Board  in  1849, 
sought  to  be  reduced,  have  regard  to  the  exemption  from  hhscjb- 
roent  thus  sanctioned  by' the  resolution  adopted  in  1845,  and 
ipprored  of  by  the  Board  of  Supervision.  The  pnreuer,  on  the 
one  hand,  contends  that,  according  to  the  sound  meaning  of 
the  exempting  words,  the  rents  paid  by  the  tenants  or  occupants 
to  On  ovnen  of  the  lands  or  heritages,  formed  the  sole  criterion 
of  their  possessions  being  within  or  beyond  the  operation  of 
the  exemption  ;  and,  holding  this  to  be  the  true  effect  of  the 
words,  it  U  contended  to  bave  been  ultra  viru  of  the  Parochial 
Board  to  adopt  the  resolutions  which  they  did  in  1849,  with- 
out the  sanctum  of  the  Board  of  Supervision — the  scope  of  the 
exemption  clause  having  been  by  these  resolutions  narrowed, 
uuto  comprehend  only  possessions  whose  annual  value  was 
tm&trti.  The  defender,  on  the  other  hand,  maintains,  firtl, 
that  the  true  meaning  of  the  exempting  words  (however  they 
nsv  have  been  acted  on  between  1845  and  1849)  Is  consistent 
with  the  resolutions  of  1849,  inasmuch  as  the  '  annual  bona  fide 
rent'  of  £2  yearly,  must  be  taken  to  mean  the  annual  value  of 
the  possessions  ax  explained  by  the  87th  section  of  the  statute, 
vis  '  the  rent  at  which,  one  year  with  another,  such  lands  and 
heritara  might  in  their  actual  state  be  reasonably  expected 
to  let  from  year  to  year;'  and,  teeondly,  that  although  thin  were 
not  the  case.  It  was  within  the  power  of  the  Parochial  Board, 
nithout  the  authority  of  the  Board  of  Supervision,' to  pass  the 
resolutions  which  they  did  in  1849, and  to  have  regard,  in  1m- 
pesing  the  assessment,  not  merely  to  the  rents  paid  to  the 
ofluen,  but  to  the  annual  value  of  their  possessions  as  the 
uroe  is  defined  by  the  statute. 

"The  Lord  Ordinary  is  of  opinion,  that  the  views  cod  tended 
lor  by  the  defender  are  well  founded. 

"  1 t  ii  not  alleged  that  the  annual  value  of  the  pursuer's  pos- 
lewon  has  been  over  estimated ;  and  the  statements  in  the 
luminous  and  record  assume,  that  the  rent  paid  to  the  owner, 
which  is  under  £2,  is  no  criterion  of  the  actual  value  of  the 
"it'jocts.  If,  therefore,  tbo  Parochial  Board  had  power  to  assess 
laording  to  the  annual  value,  either  because  of  the  consistency 
•■!  that  rule  with  the  true  construction  of  the  original  resohi- 
ioo,  or  became  of  their  Independent  right  to  change  the  rule 
n  this  respect  on  which  they  had  previously  resolved,  it  is  not 
lisputed  that  the  assessment  on  the  pursuer  has  been  well  im- 
wed.  And  accordingly,  as  was  explained  at  the  debate,  the 
lurtner  is  one  of  a  numerous  class  (known  under  the  name  of 
Ujttn)  who  stand  in  the  same  predicament  with  him,  and  all 
>f  whom,  while  they  pay  rente  to  the  owner  of  the  lands  under 
-i  are  in  the  tenancy  or  occupancy  of  subjects  of  a  greater 
•suns)  value  than  that  amount 

"  Keeping  in  view  the  terms  of  the  exemption  agreed  to  by 
he  Parochial  Board  In  1 845,  and  of  the  87th  section  of  the  sta. 
ite,  it  seems  to  be  a  Just  construction  of  the  exempting  words 

0  bold,  that  the  rent  of  £2  therein  specified,  is  the  rent  which, 

1  the  statute,  the  board  were  bound  to  have  In  view  in  assess- 
n;  the  lands  and  others  according  to  their  annual  value — in 
■'.her  words,  not  the  rent  paid  to  the  owner,  however  inode- 
I'Jste  a  measure  of  the  actual  value,  but  the  rent  which  the 
nbjects  in  their  actual  state  might  be  reasonably  expected  to 
■wld  from,  year  to  year.  That  the  Parochial  Board,  until  1849, 
ook  tbe  rents  pud  m  the  criterion  of  the  tenants  and  occu- 
»nU  being  within  the  exemption,  is  to  a  certain  extent  host- 
ile to  this  view.  Tbe  Lord  Ordinary,  however,  does  not  think 
t  is  conclusive  or  sufficient  to  have  prevented  tbe  Parochial 
(card  of  1849  from  passing  the  explanatory  resolutions  which 
hey  did,  and  confining  the  operation  of  the  exemption  within 
<*  legitimate  scope,  according  to  its  sound  count  ruction.  Far- 
rier, the  question  does  not  depend  solely  on  this  point,  for,  on 
i  dillwsui  assumption  of  the  meaning  of  the  exempting  words, 
t  remains  to  be  considered,  whether  it  was  not  within  the 
egal  newer  and  competency  of  the  Parochial  Board  to  confine 
■he  operation  of  the  exemption,  as  they  did,  to  tenants  and 
KUMuauia  of  lands,  the  annual  rains  of  which,  or  rent  in  the 
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sense  of  the  37th  section  of  the  statute,  did  not  amount  to 
£2f  Tbe  objection  is,  that  this  could  not  be  done  without  the 
authority  of  the  Board  of  Supervision.  The  Lord  Ordinary 
thinks  that  tbe  approval  of  that  board  was  not  necessary  to 
give  validity  to  the  exemption,  and  that  from,  this  it  follows, 
that  either  the  abrogation  of  the  exemption  in  tola,  or  an  altera, 
tion  in  its  operative  effect,  might  be  resolved  on  without  their 
approval  Whether  an  exemption  of  the  kind  was  at  all  Itnal 
under  the  statute,  is  not  the  question  under  the  record.  The 
pursuer,  as  much  as  the  defender,  U  interested  in  holding  it 
to  bave  been  originally  within  the  powers  of  the  Parochial 
Board  ■»  to  resolve.  The  whole  question  is,  whether,  as 
the  exemption  was  appended  to  the  resolution  by  the  ooard 
in  1845  to  adopt  the  first  mode  of  assessment,  it  did  or  did 
not  form  an  inherent  condition  of  the  adoption  of  tlint 
mode,  and  of  its  approval  by  the  Board  of  Supervision, so  as  to 
render  their  consent  requisite  to  any  alteration  on  its  terms* 
The  84th  section  of  the  statute  appears  to  the  Lord  Ordi- 
nary to  ~be  confined  entirely  to  the  mode  or  principle  on 
which  the  assessment  is  to  be  imposed.  It  has  no  regard  to 
those  exemptions  which  Parochial  Boards  may,  in  the  circum- 
stances of  their  particular  parishes,  consider  expedient,  and 
within  their  legal  competency,  either  under  tbe  4 2d  section  of 
the  statute  or  otherwise.  And  the  approval  of  tbe  Board  of 
Supervision  is  thought  to  have  regard  simply  to  such  rule  or 
principle  of  assessment.  That  the  exemption  formed  part  of 
the  same  resolution,  did  not,  in  the  Lord  Ordinary's  opinion, 
make  it  necessary  that  it  should  hare  heen  reported,  in  terms 
of  theB4th  section,  for  the  sanction  of  tbe  Board  of  Supervision. 
Equally,  as  if  it  bad  been  the  subject  of  a  distinct  resolution 
adopted  at  a  different  meeting,  it  seems  (o  him  to  have  been 
nndcr  the  control  of  the  Parochial  Board,  and  subject  at  any 
time  to  be  abrogated  or  altered  by  them. 

■'  The  pursuer  urged  separately  that  the  effect  of  the  resolu  ■ 
tions  of  1849  was  to  introduce  an  unjust  classification  amougst 
the  ratepayers,  inasmuch  as  the  assessment,  while  it  was  there- 
by to  bo  imposed  upon  tenants  and  occupants  of  subjects  pay- 
ing a  lower  rent  than  £2,  according  tn  their  annual  mine,  if  that 
value  exceeded  £2,  the  tenants  and  occupants  of  subject*  pay, 
ing  mora  thau  £2  of  rent,  were,  under  the  resolution  of  1845, 
assessable  only  on  the  rent  paid  to  the  owners  of  their  lands,  aud 
not  their  actual  annual  value,  however  greater  than  such  rent. 

"  With  this  objection,  the  Lord  Ordinary  was  much  im- 
pressed at  the  debate  ;  but  his  reconsideration  of  the  summons 
and  record  has  satisfied  him  that  there  are  no  termini  habiUt 
for  entertaining  It.  There  is  no  special  reason  of  reduction  of 
the  resolutions  of  1849  upon  that  ground  ;  neither  are  there 
throughout  the  record  any  specific  averments  to  the  effect,  that 
the  tenants  and  ocenpants  of  subjects  paying  more  than  £2 
of  rent,  but  whose  possessions  exceed  in  annual  value,  as  defined 
by  the  37th  section  of  the  statute,  the  rent  actually  paid  to  the 
owners,  are  assessed,  not  according  to  such  value,  but  accord. 
ing  to  the  rent  payable  by  them.  To  entitle  the  pursuer  to 
get  Into  that  matter  as  a  distinct  ground  for  reduction  apart 
from  tbe  objection  of  ultra  vim,  it  is  considered,  that  both  the 
summons  and  the  record  ought  to  hovo  been  framed  so  as  to  ■ 
have  raised  this  objection  to  the  assessment,  in  clear  and  spe- 
cific terms." 

The  pursuer  reclaimed,  and  pleaded — 
There  had  been  here  an  alteration  on  the  rule  of  assessment.  If 
so,  that  alteration  was  Incompetent  without  tbe  sanction  of  tbe 
Board  of  Supervision,  which  had  not  been  given.  The  answer 
was,  that  there  was  no  change  on  the  rule — the  only  change 
was  in  the  criterion  of  value — the  bona  fids  value  was  what  the 
board  looked  to  fiotn  the  first.  But  this  was  a  mistake.  The 
words  bona  fide,  in  the  exemption  attached  by  the  Parochial 
Board  to  their  minute  of  November  1845,  referred  not  to  the  an- 
nual value,  but  tbe  rent  They  took  tbe  rent  as  the  criterion  of 
value,  and  determined  that  those  who  bona  fide  paid  leas  than  £2 
of  rent,  should  be  exempt.  It  was  said  the  alteration  did  not 
render  any  persons  liable  who  were  not  so  before,  but  only  made 
those  pay  who  had  improperly  escaped  before.  But  the  words 
of  tbe  minutes  of  tbe  Parochial  Board  disproved  this  ;  for  the 
minutes  of  24th  September  1849  expressly  bore,  that  the  assess- 
mentwas  to  he  laid  on  those  who  were  "not  liable  before."  Nor 
did  this  mil  under  the  clauses  as  to  exemptions,  which  were 
in  the  power  of  the  Parochial  Board  without  the  necessity  of 
approval  by  tbe  Board  of  Supervision  ;  for  this  was  not  a  casu 
of  arrangement  of  exemption,  but  imposition  * 
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persons  previously  exempt.  Nor  did  the  case  come  under  the 
provision  for  correction  of  errors.  It  was  dear,  therefore,  that 
an  alteration  had  been  made  i  n  the  mode  of  assessment ;  and, 
if  so,  the  sanction  of  the  Board  of  Supervision  was  necessary. 
But  there  were  various  other  grounds  on  which  the  assessment 
was  invalid.  This  was  the  imposition  of  a  supplemental  as. 
eessrnent  after  the  assessment  for  the  vear  had  been  made — a 
thing  which  could  only  be  done  under  a  special  clause,  on 
cause  shewn.  As  the  case  stood,  an  assessment  was  imposed 
for  more  than  had  been  decided  to  be  necessary  for  the  year's 
expenditure.  Further,  it  was  introducing  a  perfect  novelty — 
viz.  the  valuation  of  subjects  ;  and  it  was  making  a  difference 
in  the  principle  on  which  different  classes  of  ratepayers  were 
assessed — one  having  to  pay  on  the  actual  rental — the  other 
on  the  estimated  value. 

I.m-d  President.  —I  think  the  interlocutor  of  the  Lord  Ordi- 
nary bis  dealt  with  all  that  was  properly  before  him ;  and  the 
view  I  take  of  the  matter  before  him,  is  in  accordance  with 
the  view  which  his  Lordship  has  taken.  Thejirsf  point  to  look 
to  is  the  section  of  the  statute  under  which  power  is  given  to 
select  the  manner  of  assessment.  That  is  §  31, — and  it  provides 
three  manners  of  assessment,  either  of  which  the  Parochial 
Board  may  adopt.  Then  the  Parochial  Board  having  resolved  ■ 
on  the  manner  in  which  the  assessment  is  to  be  made, — which 
means,  in  which  of  these  (hree  manners  it  is  to  be  made, — that 
is  to  be  reported  to  the  Board  of  Supervision,  and,  if  approved  of 
by  them,  Is  to  be  adopted.  Here  the  Parochial  Board  chose  the 
first  mode  of  assessment ;  but  to  their  resolution  they  added  an 
explanation  as  to  what  they  bad  in  view  under  that  resolution, 
which  is  to  be  found  in  the  minute  of  November  184  i,  and  by 
which  they  "exempt  from  assessment  all  tenants  and  occupants 
of  land  paying  an  annual  buna  fide  rent,  for  the  sum  not  amount- 
ing to  £t  sterling."  Now,  a  difference  of  opinion  has  arisen  as 
to  the  true  meaning  and  legal  effect  of  this  addition.  I  do  not 
think  we  can  put  on  it  any  interpretation  inconsistent  with,  and 
different  from,  the  leading  part  of  the  minute  of  the  hoard.  The 
leading  part  of  that  minute  is,  that  parties  are  to  be  rated 
according  to  the  annual  value.  Throughout  tha  minutes  of  this 
hoard,  the  word  rent  is  used  In  that  sense.  And  in  the  very 
minute  now  complained  of,  It  appears  to  me  that  the  word  rent 
is  used  to  express  annual  value.  But,  then,  the  expression  is 
bona  fidt  rent.  Then,  what  does  this  mean?  That  mast  depend 
in  some  degree  on  what  is  meant  by  rmt, — and  I  hold  it  to 
menu,  the  real  annual  value.  The  tenant  is  to  be  exempt 
when  the  real  annual  value  is  £8.  But  further,  I  think  this  is 
not  a  matter  which  goes  to  tlie  principle  of  the  mode  of  assess- 
ment, but  la  to  be  looked  to  rather  as  falling  under  the  power 
which  the  statute  gives  of  exemption  of  certain  classes.  Then, 
what  are  the  grounds  of  reduction  on  which  this  summons  is 
laid  r  The  teoad  reason  is  the  only  one  now  founded  on.  Now, 
It  is  impossible  to  read  this  in  any  view  except  that  tlie  addi- 
tion to  tlie  minute  of  November  1845  was  such  an  integral  part 
of  the  assessment,  that  any  departure  therefrom  was  incompe- 
tent without  the  sanction  of  the  Board  of  Supervision.  No  doubt 
we  must  keep  in  view  the  consideration  pressed  upon  us  by  the 
reclaimer,  that  this  is  such  an  important  qualification  of  the 
resolution  as  to  the  manner  of  assessing,  that  it  U  to  be  con- 
sidered that  possibly  the  Board  of  Supervision  would  not  hare 
sanctioned  this  mode  of  assessment,  except  under  the  qualifica- 
tion in  question.  But  the  question  la, — what  Is  the  true  Inter- 
pretation of  this  addition  ?  Now,  I  couceive  the  defender  does 
not  put  the  true  interpretation  on  this  addition.    But  even  if 

''     was  to  be  the  criterion  of  value, 

an  integral  part  of  the  rule  of 
ird  was  excluded  from  recon- 
tier  of  rent  is  out  one  within 
criterion  of  tlie  annual  value, 
;r  matters  are  taken  into  con- 
st rent  to  be  paid. 

These  are  tenants  at  will, 
iy  year, — and  to  look  to  what 
a  just  their  annual  value.  I 
to  hinder  the  Parochial  Board 
at  way,  if  they  went  about  it 
nothing  Incompetent  in  the 
t  the  rew  annual  value  of  these 
to  the  Board  of  Supervision, 
nod  of  reduction  staled  iu  the 
>  the  Lord  Ordinary's  interlocutor. 


summon*,  we  must  adhere 


Bnt,  then,  it  is  said  that  the  Parochial  Board,  wbitnttitnr 
they  might  have  bad  to  deal  with  the  ma  t  (achate  eiaMsMfa 

Eswer,  and  that  their  proceeding  was  inegnlai  in  respect  la 
ad  already  imposed  an  assessment.  Firtt,  it  is  ssidiivum 
wrong  period  of  this  year;  and,  tcamd,  the  main  point  b,uatai 
board  bad  already  decided  that  the  assessment  should  tv  us- 
ing to  a  certain  rate  in  a  specified  rental ;  and  the  tuluaglij 
addition  was  raising  a  larger  sum  than  had  been  d«*W  u  l> 
necessary  for  support  of  the  poor  during  that  year,  Hot  '.'u 
that  it  would  have  been  competent  for  any  rstepajer  io  otjta 
that  a  party  was  exempted,  who  ought  to  be  included  viilisn 
rule  of  assessment.  It  would  be  quite  competent  for  hintoo 
'There  is  ■  party  who  was  uut  within  the  rule  last  jesr,  bu  U 
property  has  since  then  increased  iu  value,  and  he  tills  villi:  : 
noil.'  Could  it  be  objected  to  such  a  party  being  saaaaaj, & 
the  doing  so  would  make  the  amount  of  the  yearly  sutmn 
larger  than  the  sum  at  which  it  had  been  settled?  Thalantt; 
would  m>t  be  a  good  objection.  But,  at  anyrate.it  iimjlii'* 
summons.  Jt  Is  also  said  that  theru  is  a  difference  in  tbtaah 
of  assessing  in  the  same  parish— that  soma  of  the  rtttpne 
are  assessed  on  the  annual  value,  and  uthers  according  ulr 
real  rent.  But  this  objection  comes  truly  to  this—siiasa: 
some  are  assessed  at  too  high,  or  others  at  too  low  i  at 
Neither  is  this  within  the  summons.  On  lbe*hule,lMi 
ground  for  altering  this  interlocutor. 

Lord  Cuninghame.— The  present  appears  to  toe  total*? 
clear  case,  in  which  I  agree  entirely  in  the  views  of  lb  Is 
President  Indeed,  1  couceive  that  the  question  bare  ami  i 
the  pursuer  is  founded  entirely  on  a  mistake  or  Mbappnt* 
sion  of  the  statute. 

The  pursuer,  in  argument,  confined  his  challenge  to  tntstt 
reason  of  reduction  alone,  setting  forth  that  the  raoltas; 
the  Parochial  Board  explaining  and  limiting  the  class  eien;t> 
to  apply  to  possessors  of  lots  not  worth  £3  per  annum  b  js 
sent  value,  (thus  throwing  rent  out  of  view),  was  slnim* 
the  local  board,  without  the  consent  or  approval  of  Ibe&tatj 
Supervision.  With  reference  to  that  plea,  1  hold  that  i« 
tute  gave  no  power  of  control  or  revision  at  all  toltxIUi 
of  Supervision,  over  the  exemption*  from  assessment  ip«!  '•■ 
by  tlie  Parochial  Board,— wliich  was  naturally  and  fW\ 
tlie  latter  alone,  who  were  most  interested,  and  the  bat  ;tf« 
of  the  exemptions  necessary  and  proper. 

The  statute,  no  doubt,  has  provisions  giving  the  &C.» 
Supervision  what  1  think  a  salutary  power  of  control  ow  J 
taiu  resolutions  of  the  Parochial  Boards.  It  seems  to  bin  *• 
from  the  first  foreseen,  that  the  eLtitiun  by  a  msjariij,!*3' 
or  closer,  aa  the  case  might  be,  of  one  of  the  three  maair 
susament  competent  under  tlie  3*  th  clause  of  the  Pro  U 
might  give  rise  to  exciting  questions,  injurious,  ami  pets 
invidious,  in  the  different  communities  in  which  the  fine* 
Board  toted;  and  therefore  it  was  enacted,  that  then**** 
aeamunl  should  be  subject  to  the  approval,  and  aboaU  a*J 
altered  without  the  consent,  of  the  Board  of  Supervise  » 
the  act  went  no  farther.  In  particular,  the  power  of  msf4 
certain  classes  of  indigent  rate-fMyerstnimassessiDeDkn'd-'' 
the  4  2d  clause,  is  not  accompanied  n-uA  any  nfen-a  u  u  t» 
of  Supeivitian,  and,  therefore,  may  be  eiutuol  each  ) »" ,s 
out  their  control  To  use  a  popular  pliraiw.  Parochial  l"--* : 
classifying  exemption*,  may  do  what  they  like  with  tj61* 
there  ii  no  restraint  on  the  benevolence  or  rigunr  of  u*  W 
acting  aa  the  sole  administrators  of  the  aaaeasmeut,  sae-* 

Hence,  the  second  reason  of  reduction,  which  ■ai*J»'] 
aisted  on  in  debate,  falls  to  the  ground.  It  is  tooto-* 
mistake,  titat  the  approval  of  the  Board  of  Superi*** 
necessary  for  the  adjustment  and  alteration  of  the  si—"" 
cannot  so  read  the  act ; — and  the  misconception  •*" 
have  arisen  from  this,  that  the  first  minute  «f  the  h"** 
Board  In  1845,  and  then  reported  to  the  Board  of  5ajk»>-J 
after  tha  passing  of  the  act,  noumsarily  contained  >  » 
the  mode,  of  assessment,  and  of  the  exemptions  prop"*-' 
more  indigent  cottars;  and  the  board  iu  Ediubonjt'ii'* 
of  the  proceedings  of  the  local  board.  But  lean onirhi* 
approval  as  extending  to  that  for  which  their  coowo' " 
oessary,  and  required  by  statute-  The  part  of  il« 
minute  which  the  Parochial  Bosud  could  direct  sal 
their  own  authority,  could  never  be  affected  by  UrWil^ 
mitted  to  the  hard. 

With  reaped  to  the  resolution  itself  which  Of  "•  _ 
Biaud  modified  or  passed  in  1S49,  and  which  is  w^ 
ol,  1  am  clear  that  it  was  within  Use  powers  of  U* 
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Rurd.  >nd  agreeably  to  a  so 
this  parish,  there  seem  to  be  many  cottars  who  possess  lots  of 
nnimproved  ground  for  small  rents, — while  the  ground  ia  after- 
■arda  meliorated  hy  building  fencoa,  and  cultivation  of  the 
KUDU.  The  original  rent  leviable  by  the  proprietor  in  such 
nisei,  la  equivalent  to  the  feu<duties  of  home- owners  in  town*, 
in  which  case,  the  highest  rent  which  the  buildings  and  improve- 
nvnli  of  the  feud  lota  are  capable  of  yielding,  is  the  rale  of 
■WHinnil  under  the  STth  clanaeof  the  act,  aa  it  is  given  for  all 
the  accommodation  a, — and  not  the  original  renta  payable  to  the 
okt- superior,  which,  in  general,  are  paid  for  the  bare  ground. 

II  ii  said  that  the  lots  rented  in  the  present  case  are  returnable 
by  the  superior  at  pleasure.  But  I  presume  that,  when  so  resumed, 
the  over-landlord  must  pay  meliorations  to  the  tenant  removed. 
No  man  would  build  on,  or  improve  the  ground  on  any  other 
terms;  and  the  premises  are  obviously  worth  more  to  the  pos- 
wtmrthan  the  rent  of  the  bare  soil. 

Lori  Ivory. — I  also  concur  in  thinking  the  Lord  Ordinary  has 
taken  the  proper  way  of  disposing  of  this  case.  A  great  part 
nf  the  discussion  which  we  have  heard  from  the  bar  is  entirely 
beside  the  question.  There  may  be  grounds  on  which  this 
inessment  may  be  impugned.  We  hare  nothing  to  do  with 
that;  all  we  have  to  look  to  i*  the  ground  on  which  it  is  chal- 
lenged here.  Now,  the  summons  seta  forth  three  grounds  of 
reduction,  and  of  these  the  around  only  ia  inaiated  in.  That 
larai  exclusively  on  the  want  of  the  sanction  of  the  Board  of 
Supervision  to  what  is  ssid  to  be  an  alteration  by  the  Parochial 
Bosrdof  a  mode  of  assessment  to  which  the  Board  of  Supervision 
hid  giian  their  aanctinn.  Looking  to  the  pleas  again,  we  see 
thai  this  Is  truly  the  ground  of  action  ;  for  what  are  the  pleas? 
(reads  first  three  pleas.)  These  are  the  plena  applicable  to  this 
reason  of  reduction,  and  no  others  am  preased.  Then  the  only 
question  ia,  if  it  was  necessary  that  the  resolution  of  the  Parochial 
Board  should  be  submitted  to  the  Board  of  Supervision  for  their 
•auction  and  approval?  That  turns  again  entirely  on  the 
construction  of  §  34.  Now,  what  dues  that  say  ?  The  Paro- 
chial Board  are  to  "resolve  an  to  the  manner  in  which  the 
useBsment  is  to  be  imposed."  And  the  statute  aiiys  what  that 
manner  is  to  be.  It  lays  down  the  general  principle,  and  no- 
thing is  said  as  to  the  exemption  of  individuals,  or  any  more 
Iteneral  exemption.  These  things  are  put  in  the  option  of  the 
Parochial  Board.  Of  these  three  things — which,  and  which 
aline,  are  competent  in  regard  to  this  question  to  the  Parochial 
Board — the  Parochial  Bonrd  are  to  resolve  on  the  selection  of 
tine;  and  when  they  have  come  to  tliia  resolution,  the  statute 
presides,  that  the  "manner"  shall  be  reported  to  the  Board  of 
Supervision.  Nothing  more  is  to  be  reported.  That  is  the 
measure  and  limit  of  what  ia  to  be  reported, — and  the  statute 
(Ms  on,  "  if  the  manner  of  assessment  so  reported  aliall  be  ap- 
proved by  the  Board  of  Supervision,  the  same  shall  be  adopted." 
Now,  nothing  can  be  clearer  than  that;  and  anything. which 
toes  beyond  that,  is  extraneous  to  the  question  before  the 
board ;  and  if  the  Board  of  Supervision  were  to  interfere  with 
the  proceedings  of  the  Parochial  Board  to  any  greater  extent, 
they  would  clearly  be  acting  ultra  vires.  But  the  Board  of  Super- 
vision do  not  go  beyond  that.  The  Parochial  Board  resolve  on 
thai  mode  of  assess  meet,  the  secretary  to  the  Board  of  Supervision 
reports  that  resolution  to  them,  and  the  board  approve  of  it — but 
■hat  is  all.  It  is  the  assessment  on  the  first  principle  pointed 
out  in  the  statute,  which  they  approve  of,  but  nothing  more. 
Therefore,  whether  this  assessment  be  invalid  or  not  on  other 
Kroouds,  those  grounds  are  not  stated  here,  and  It  ia  not  Invalid 
en  those  which  are  stated,  if  we  were  to  enter  on  the  question 
si  w  the  Inequality  of  assessment,  there  might  be  serious 
■rounds  for  consideration.  If  the  action  had  been  laid  on  the 
around  that  the  ss-eesioent  was  laid  on  all  tenants  paying  above 
it,  according  to  the  rent,  and.  on  those  below  that  rental,  ac- 
■ording  to  the  actual  value,  the  question  might  have  been  a 
tertona  one, — not  thxt  I  give  any  decision  on  such  a  point — I 
Mmlj  say  it  would  he  one  deserving  serious  consideration.  1 
agree  entirely  with  the  view  taken  by  your  Lordship  as  to  the 
tattns  of  the  minu'es  of  the  Parochial  Board.  The  assessment 
km  be  laid  on  nn  the  bona  fide  rent,  and  the  exemption  must  be 
•ken  in  the  same  view.  The  expression  in  the  minute  Is  the 
astaa  as  in  the  statute;  it  is  the  rent  which  might  reasonably 
W  expected.  The  ndl  is  made  np  according  to  the  rental,  no 
aVmbt  j  bat  the  assessment  ia  ou  the  rental  in  the  same  sense 
a*  that  in  which  it  is  taken  here.  The  resolutions  of  1849  seeru 
■aa*  la  introduce  nothing  new.  The  whole  alteration  made 
a>  UaM  the  inspector  takes  a  different  thing  as  the  index  of 


bona  fifo  value.  Instead  of  taking  the  actual  rent  aa  the  measure 
of  the  bona  fide  value,  he  takes  another  measure.    But  tliat  is 
no  alteration  of  the  mode  of  assessment. 
Lord  FuUerlon  abaen  t. 

The  Court  adhered. 

Lord  OriH'iary,  Cowan. — Art.  Lord  Advocate  Inglis).  Logan  ; 
L.  Mackintosh,  S.9  0.  Agent.— Alt.  Sol. -Gen.  (Neaves),  Donald- 
sou  ;  Hugh  Ross,  W.S.  Agent— W.  Clerk.— <_W.G.T.) 

26(/t  May  1852. 

First  Division. 

No.  222. — Geo  roe  Milnb,  Petitioner,  v.  George  Leys, 

Retpondent. 
Royal  Burgh — Petty  Customs — Contract — Clause — Construe 
tlon — The  maoittratee  of  a  burgh  were  in  Has  to  levy  petty  cus- 
toms on  imported  articles,  in  terms  of  a  table,  including  the  enume- 
rated article  timber,  and  with  the  explanation,  that  arliclet  polling 
through  the  toan,  were  to  be  exempt  if  realty  in  transitu,  and  not 
for  tale,  or  to  be  used  in  the  toten.  A  perion  teho  had  received  an 
order  for  railway  ileeperi,  having  bought  timber,  brought  it  to  the 
burgh,  there  converted  it  into  raihcay  ileeperi,  and  thena  con- 
veyed the  tame  out  of  the  burgh  to  purchaser! — Held  that  the  dm. 
ber  did  not  come  within  the  exemption,  but  was  liable  in  duty. 

The  petitioner,  who  is  a  railway-contractor  and  timber  - 
merchant  in  Aberdeen,  has  his  business  premises  within 
the  royalty  of  the  burgh.  The  respondent  is  tacksman 
of  the  petty  customs  on  victual  and  other  articles  brought 
within  the  burgh,  which,  it  was  admitted,  the  town- 
council  had  been  in  the  use  of  levying  for  the  prescrip- 
tive period,  according  to  a  particular  table  of  customs 
established  in  1798.    The  table  was  headed — 

"  Table  of  the  petty  customs  payable  within  the  burgh  of 
Aberdeen,  made  and  set  down  by  the  Provost,  Bailies,  and 
Council  of  the  said  burgh  ....  ordained  by  them  to  be  printed 
and  published,  to  the  effect  that  all  concerned  may  have 
notice  thereof;  and  that  nothing  farther  be  exacted  by  tho 
collector  of  these  customs  than  the  following,  viz." 

Among  the  articles  enumerated  as  liable  to  custom, 
was  timber,  which  was  entered  as  follows: — 
"TranriB. 

10.  Each  horse-back  load  of  timber,  One  halfpenny. 0     1 

2a  Each  ritiglo  cartloud  thereof,  Three  halfpence.... 0  l| 

21.  Each  double  cartload  thereof,  Threepence. 0  3 

2i  Five  cubic  feet  of  unmanunwtured  timber  U  reckoned 
equal  to  a  horse-back  load,  and  pays  accordingly 

One  halfpenny,  0     J 

And  a!!  manufactured  timber,  or  made  work,  1b  to  pay 
one  and  a  fourth  per  cunt  of  the  value  when  brought 

Subjoined  there  was  the  following — 

"  Explanation  of  Sundry  Abticlis  of  the  above  Tadlk 

"A.  Victual,  and  all  other  articles  in  this  table,  whether 

In  greater  or  leas  quantities  than  those  specified  therein,  are  to 

pay  custom  in  proportion  to  the  rates  above  charged 

11  E.  All  meal,  grain,  and  every  other  article  passing  through 
the  town — if  the  proprictor.or  poison  ha  vingthe  charge  thereof, 
■hall  produce  sufficient  documents,  or  make  oath,  if  desired, 
that  the  same  is  really  ta  tronsfiu,  and  not  for  sale,  or  to  be  used 
In  town,  la 'not  to  be  liable  in  the  payment  of  any  custom." 

The  petitioner  was  in  use  of  buying  timber  in  the 
neighbourhood  of  Aberdeen,  which  he  brought  to  his 
premises  there,  and  converted  into  railway  sleepers, — 
by  splitting  the  trees  down  the  middle,  and  shaving  off 
part  of  the  convex  side  of  each  half. 

The  respondent  claimed  duty  on  this  imported  timber 
at  the  rate  of  manufactured  timber,  and  made  a  seizure 
of  part  in  payment. 

A  petition  was  presented  to  the  Sheriff  of  Aberdeen 
for  restoration  of  the  timber,  un  tbc  ground  that  it  was 
not  liable  in  duty,  in  respect  it  was  brought  within  burgh 
for  exportation. 
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The  Sheriff  having  refused  the  petition,  the  petitioner 
reclaimed. 

The  parties  lodged  a  note  of  admissions  as  follows: — 

"1.  Tint  the  wood  In  dispute,  ot  part  thereof,  was  sawn  in- 
to railway  sleepers  at  the  advocator's  raw-mill  Id  Aberdeen, 
after  being  brought  from  the  forests  of  Hanar  and  Fettornear, 
and  was,  within  a  few  days  thereafter,  shipped  at  the  port  of 
Aberdeen,  and  conveyed  to  purchasers  who  had  ordered  the 
■ante,  before  it  was  brought  from  the  forests,  at  a  price  which 
was  Intended  to  cover  the  value  of  the  wood  after  being  so 
sawn.  2.  That  the  sawdust,  and  chips  of  the  wood  no  sawn, 
were  used  as  fuel  for  the  steam-engine  of  the  advocator'!  saw- 
mill. And,  subject  to  the  above  admutions,  the  pattiet  agree 
to  renounce  farther  probation." 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  Advocatea  the  cause :  Finds,  lit,  That  there  Is  no  averment 
of  an;  mage,  for  a  period  of  forty  years,  to  levy  dues  on  timber 
brought  into  Aberdeen,  sod  to  be  exporti-d  therefrom.  In  the 
manner  admitted,  as  applicable  to  the  timlrr  in  question  :  2/1, 
That  the  presumption  of  law  is  in  favour  of  freedom ;  and  that 
the  party  claiming  a  tax  ii  bound  to  shew  lawful  authority  for 
the  name,  either  by  enactment  or  neage,  in  the  precise  teims 
demanded  :  Sd,  That  the  table  of  dues  founded  on  ii  applica- 
ble to  articles  to  be  used  or  aoh)  within  the  town,  and  is  not  a 
table  of  duet  leviable  on  the  manufacture  of  goods  within  burgh, 
or  on  the  performance  of  any  operation  thereon,  with  a  view 
to  exportation  :  4A,  That,  under  a  sound  construction  of  the 
said  table,  timber  la  not  liable  in  duty  where  It  is  not  for  sale, 
or  to  be  need  In  town,  but  really  n  france'er :  And  lastly,  That 
the  circumstances  admitted  to  apply  to  the  timber  in  question, 
are  such  aa  to  render  it  not  liable  in  duty;  and,  therefore, 
finds  that  the  advocator  It  entitled  to  have  the  wood  restored. 
In  terms  of  the  prayer  of  the  petition,  or  the  value  thereof,  at 
the  same  may  be  ascertained :  And  appoints  the  case  to  be  en- 
rolled, that  a  final  decree  may  be  pronounced  at  applicable  to 
existing  circumstances :  Finds  the  respondent  liable  in  the  ex. 
pauses  Incurred,  both  In  thii  Court  and  in  the  Inferior  Court. 

"  Noti — The  Lord  Ordinaiy  cannot  see  how  the  consumption 
of  the  sawdust  snd  chipping* — the  mere  refuse  of  the  timber- 
as  fuel,  should  render  that  timber  liable  in  duty.  There  ia  no 
duty  on  sawdust  itself.  Toe  table  it  not  applicable  to  the  ma- 
nufacture of  goods,  but  imposes  dues  on  goods  used  or  sold 
within  the  burgh  only.  The  timber  is  not  used,  thongb  the 
sawdust  may.  That  timber  ia  not  sold ;  and  though,  for  con- 
venience, it  undergoes  the  process  of  sawing  into  sleepers,  it 
Is,  according  to  the  fair  meaning  of  this  table— which  must  be 
liberally  construed  In  favour  of  the  lieges — really  ia  trantitu. 
Nor  has  any  range  been  alleged  applicable  to  timber  so  situ- 
ated, or  to  timber  similarly  treated,  or  even  as  to  timber  used 
in  shipbuilding,  or  the  like." 

The  respondent  reclaimed. 

The  Court  pronounced  the  following  interlocutor: — 

"Of  consent  of  parties,  open  up  the  record,  and  appoint  the 
reclaimer,  the  said  George  Leys,  to  give  in  a  detailed  conde- 
scendence of  the  extent  and  mode  in  which  duty  has  been 
levied  in  this  and  analogous  cases,  and  the  advocator,  George 
Milne,  to  lodge  answers  thereto." 
The  respondent  lodged  a  condescendence,  stating —  * 

"  2.  That  the  table  of  1798  forms  the  existing  and  operative 
table  of  duet  leviable  in  Aberdeen ;  and,  In  con&uusy  with 
that  table,  customs  and  does  have  been  in  ate  ta  be  levied 
upon  all  the  articles  included  in  the  table,  not  railing  within 
any  of  its  special  exceptions,  for  a  period  beyond  the  yean  of 
prescription. 

"  6.  In  all  cases  where,  by  the  table  of  1796,  duties  axe  Im- 
posed upon  articles  specified  in  the  table,  and  where  that  table 
_  provide*  no  special  privilege  or  exemption,  these  articles  have 
'  Men  charged  with  the  duties  specified,  and  these  duties  have 
been  paid ;  and.  In  construing  the  exception  under  letter  E 
of  the  explanations  appended  to  the  table,  it  it  averred,  that 
In  no  case  have  these  duties  either  been  dispensed  with  first, 
or  returned  afterwards,  when  It  appeared  that  the  articles,  in- 
stead of  being  merely  transported  through  the  town,  without 
having  any  operation  performed  upon  it,  was  to  be  subjected 
to  sny  manufacturing  process  within  the  town,  or  was  to  be 


consumed  there,  or  was  sold  within  the  town,  to  hi  M  ii 
parties  beyond  the  town. 

"  1.  In  particular,  all  wood  brought  Into  the  baish  tots-i 
is,  and  has  been,  charged  with  does  in  terms  of  tht  tsl*,  j> 
ksfl  satisfactory  evidence  is  produced  to  thecollactorttiljii 
simply  passing  through  the  town,  without  havini  siju' 
factoring  operation  performed  upon  it  there.  Andiiuu* 
were  these  duties  returned,  where  the  wood,  sltlooil  is. 
mately  carried  out  of  the  town,  was  cut  up,  sod  had  uju 
nufacturing  operation  performed  upon  it  within  tht  tni 

"6.  As  examples  of  the  application  of  the  table,  sad  oil' 
construction  put  upon  the  exception  In  letter  E,  acewfc  - 
nso«e,  the  respondent  condescends  and  says ".— leu.  ' ' 
Halt  brought  into  town,  and  manufactured  into  sic  <a  W- 
though  intended  fur  exportation,  and  actually  expwtci.  I  * 
also  paid  duty  in  terms  of  the  table.  (2.)  Bear,  barky,  ■!«: 
and  floor,  are  specially  exempted  from  duty  aa&fl  in  ■ 
A  (1),  and  therefore  are  not  charged  under  the  tabic;  ■«■ 
bear  or  barley  brought  Into  town  is  made  into  pot  satin,  i' 
for  making  broth  or  soup),  or  is  ground  into  m«l  wiifa;- 
town,  custom  is  charged,  and  has  always  been  paid,  m»bsv 
to  the  table.  (4 )  Butter  or  eggs,  if  brought  into  town,  iK. 
mixed  np  and  menufst  tured  with  flour  for  eiportstke,  w 
always  paid  duty.  (5.)  Sheep  and  lamb  skins,  if  braaaktis 
town,  and  subjected  to  manufacture,  for  exportation,  tana 
ways  paid  doty.  (6.)  Wool,  if  brought  into  town,  udcn' 
factored  into  cloth,  or  any  other  article,  for  exportatjoa.at 
always  paid  duty. 

"9.  In  the  case  of  the  advocator's  wood,  it  it  srertci  W 
not  only  is  the  wood  manufactured  In  Aberdeen,  snd  u  »:- 
tional  price  charged,  so  as  to  cover  the  cost  of  mnafKvr. 
but  the  contract  of  sale  of  the  wood  is  generally,  and «  ■ 
the  case  of  the  wood  in  question,  entered  into  la  Afci** 
the  order  being  sent  to  the  advocator  in  Aberderit,  iw  ■ 
cep ted  by  him  there.  The  wood  was,  therefore,  is  km  • 
the  table,  sold,  as  well  as  used,  in  Aberdeen." 

The  petitioner,  in  his  answers,  denied  tht  ioticj 
as  to  usage,  and  alleged — 

8.  That  "  the  wood  in  dispute  was  really  ia  barter*,  ni  X 
for  tale,  or  to  be  used  in  the  town  of  Aberdeen,  whs  «■* 
seised.  fi.  NooperatIonsimilaroraDalogoustolhcnimi>,~ 
of  wood  into  lengths  for  exportation,  has  been  held,atfv  — 
to  usage,  either  during  the  prescriptive  or  p 
to  be  using  the  article  within  the  town,  am 
liable  in  custom. 

The  Court  pronounced  the  following  interlocals: :- 
Allow  the  parties  a  proof  before  answer  of  their  «cpr- 
rments  bearing  upon  the  question,  whether,  far  lay  I* 


i,  aid  airtsfcdh' 


preceding  June  18*7,  or  for  ti 

tar  period,  the  magistrates  and  town  -council  of  Abodcrt  > 
been  in  use  to  levy  doty  on  timber  brought  inuiAW 
under  and  In  reference  to  the  table  of  1796  referred  a  «- 
explanationi  therein  contained ;  and  in  particular,  of  i!  ■ ' 
apeetive  averments  of  the  parties  as  to  the  payment  u  > 
payment  of  duty  on  timber  which  had  undergone  tit  V 
tion  of  sawing  after  being  brought  into  Aberdeen,  wish  I** 
to  being  exported," 

Proof  was  accordingly  led  by  both  partial,  »  = 
portent  points  of  which  are  noticed  in  the  opioid 

The  respondent  pleaded — 
It  was  now  admitted  that  the  table  founded  oe  W  H 
in  general  use  for  the  prescriptive  period.  Tbs  pks  «_■ 
petitioner  was,  that  the  timber  in  question  wsa  tirai*  ■'' 
duty,  iu  respect  it  was  brought  into  Aberdeen,  set  *■'" 
or  use  tliere,  but  merely  In  the  conne  of  its  traafli  ■■ 
where.  But  the  respondents  proportion  was,  thai  ail  I  - ' 
brought  into  Aberdeen  was  liable  in  doty  if  ii .*&* 
any  manufacture  there,  although  ultimately  eipotcd  » 
It  was  admitted  that  this  timber,  on  being  broerbi  j"1  \ 
decs,  underwent  a  certain  operation,  that  tbs  rercau" 
used  in  Aberdeen,  and  that  the  price  which  «*  •' t 
by  the  purchaser,  was  not  the  price  of  the  timber  *  * 
the  operation,  but  that  an  addition  was  made  w  *  ^ 
on  account  of  that  operation.  The  Umber,  \baor-  _ 
brought  into  Aberdeen  to  be-  cued  there,  for  it  vac  w ' 
to  be  manufactured  into  a  separate  article,  for  wbici>" 
price  was  given  than  for  mere  timber.  Apartfron*1^ 
it  wet  dear  a  foot  of  the  table,  that  the  exempt*  fr- 
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only  to  timber  passing  through  the  town  without  being  snb- 
Jerted  to  any  operation  changing  its  species.  The  proof  sup- 
ported this  view,  establishing  that  duty  m  charged  in  all 
out*  where  any  change  was  made  on  the  timber  imported, 
hom-vet  alight  that  change  might  be,— as,  for  Instance,  in  the 
caw  of  timber  sawn  into  plants  or  made  into  lath,  on  *  lilch — 
although  this  had  been  denied — it  was  clear];  proved  that 
duty  was  always  paid. 

The  petitioner  ansitxred — 
It  via  an  established  principle  of  the  law  regarding  petty  cus- 
tom*, that  the  party  claiming  right  to  levy,  must  provu  not 
merely  the  usage  of  levying  on  articles  of  the  same  gcuerul 
nature  as  that  on  which  doty  Is  claimed,  but  a  usagu  of  levying 
on  that  special  article. — Rait  v.  Magistrates  of  Aberdeen,  2Ut 
Kov.  1804,  F.C.  He  must  prove,  not  merely  a  custom  of 
levjing  on  timber,  but  on  Umber  to  be  made  into  railway 
sleepers,  Now,  no  such  usage  was  proved  or  could  be  proved 
here,  for  railway  sleepers  bad  not  been  In  use  for  forty  years. 
Tie  respondent  could  not  even  My  that  he  was  entitled  to  a 
possessory  judgment,  for  he  bad  not  levied  custom  on  timber 
la  be  converted  into  railway  sleepers,  for  seven  years.  As  the 
eitenl  of  the  right  to  levy  petty  customs  depended  entirely  on 
mage,  the  petitioner's  answer  was  simply,  that  no  usage  had 
been  proved.  But,  then,  it  was  said  that  the  table  being  admit- 
ted, the  petitioner  must  be  liable  as  importing  timber,  unless  he 
could  shew  that  this  timber  fell  within  the  exception  appended 
to  that  table.  Sot  this  was  not  an  exception,  but  an  explana- 
tion. The  table  imposed  a  duty  on  timber  used  or  sold  within 
the  town.  The  word  '  manufactured'  was  not  in  the  table. 
To  ny  that  the  timber  was  manufactured,  therefore,  was  of  no 
svsiL  Used,  did  not  mean  manufactured.  It  was  clear  the 
timber  was  not  sold  within  Aberdeen.  To  be  sold  within  Aber- 
deen, iu  a  question  of  petty  customs,  meant  sold  actually  with- 
in the  town,  which  wan  not  the  case  here.  Than,  was  it  used 
within  Aberdeen  P  If  it  were  turned  into  an  entirely  different 
"pedes,  it  might  by  usage  be  held  to  be  used  ;  but  merely  to 
fit  it  tor  use  elsewhere,  could  not  be  held  use.  Operations  em- 
ployed for  the  purpose  merely  of  rendering  the  transit  of  the 
wood  easier,  would  not,  It  was  admitted,  render  It  liable  in 
duty.  But  here  the  article  was  purchased  before  the  wood  was 
brought  to  Aberdeen.  What  difference  did  it  make,  that  the 
operation  adapting  the  wood  for  use  was  performed  in  A  ber- 
deea,  and  not  at  the  place  where  the  purchaser  was  residing  1 
Lord  Preudrnt. — The  proof  now  before  us  is  perhaps  not 
altogether  so  precise  in  detail  as  might  have  been  wished ; 
but,  such  as  it  Is,  the  conclusion  to  which  I  bare  arrived  is, 
Ibat  these  petty  customs  are  exigible  on  the  articles  on  which 
it  is  claimed.  The  first  thing  to  be  looked  to  is  the  terms 
jf  the  table,  which  has  been  Id  operation  for  a  considerable 
ime.  It  contains  items  relative  to  timber  generally.  1  he  first 
■*tt  of  the  table  subjects  timber  brought  Into  Aberdeen  to  dues. 
fheu  there  is  an  addition,  which  I  think  must  be  read  as  an 
■xpknatkm  of  this.  This  explanation  begins,  no  doubt,  with 
■victual,"  hot  I  think  the  words  "all  other  articles"  must  be 
*  tended  to  such  article*  as  Umber.  Timber,  therefore,  is  "  to 
wy  custom  in  proportion  to  the  rates  above  charged."  The 
(Tiestion  remains,  whether  timber  is  exempted,  or  rather  if  it  Is 
iable,wben  it  comes  to  Aberdeen  in  the  circumstances  in  which 
his  timber  came.  And  that  depends  on  the  meaning  to  be 
iven  to  5  B  of  this  explanation.  The  words  are,  "really  in  (ran. 
''" ;"  and  It  goes  on,  "  not  for  sale  in  the  town,  or  to  be  used 
>  the  town."  What  is  the  position  of  this  party  r  He  Is  a 
ood.  merchant  In  Aberdeen,  and  a  railway-  con  tractor.  He 
nys  timber,  which  be  brings  to  Aberdeen,  and  converts  into 
ti  article  known  in  the  market,  by  an  operation  which  c«n- 
'ti-rabry  enchances  its  value.  He  may  export  that  article 
out  Aberdeen,  and  sell  it  in  some  other  place.  His  trade  may 
>usist--jfrs<,  In  bringing  wood  there,  converting  it  into  sleepers, 
id  then  taking  it  away  and  selling  it  in  such  markets  as  be 
■□  find  ;  ot,  fcondly,  he  may  get  orders  for  sleepers,  in  consc- 
ience of  which  be  may  bring  the  wood  to  Aberdeen,  there 
'mert  it  into  sleepers,  and  then  sell  to  the  purchaser,  not  at 
ie  price  of  the  timber,  but  of  that  article  at  the  stipulated 
ice ;  or,  iMrdly,  he  might  take  the  wood  to  Alierdeeo,  and 
■ere  having  made  it  into  sleepers,  sell  the  same  to  at>y  per. 
n  who  wanted  them  in  Aberdeen.  The  last,  undoubtedly, 
mild  bo  a  case  of  sale  within  the  town.  Those  are  not 
ie  circumstances  of  this  case.     But  whether  or  not  this  cor 
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to  come  under  the  term  '  use'  I  think  it  is  use'  if  a  party 
carries  on  a  manufacture  in  that  place.  He  imports  raw 
material,  and  there  converts  it  into  some  other  article — that  is, 
he  Imports  the  raw  material  to  be  used  in  his  manufacture  of 
that  article.  Take,  for  instance,  the  case  of  a  man  Importing 
silver  bullion  into  Aberdeen,  wbkh  he  there  converts  Into 
spoons,  and  then  exports  again  for  sale  :  That  is  (he  case  of 
a  silversmith :  Could  it  be  said  that  that  silver  was  not  used 
in  his  tia-lc  f  The  article  made,  need  not  be  Bold  there.  The 
spoon*  might  be  sold  in  Aberdeen ;  but  it  would  not  be  neces- 
sary that  they  should  be  sold  there,  to  make  the  importer 
liable.  Tbe  same  principle  applies  to  the  case  of  wool  import- 
ed and  manufactured  Into  cloth.  The  question  comes  back 
to  this,  Is  the  operation  to  which  the  Umber  is  subjected,  such 
an  operation  as  enUtles  the  tax-collector  to  say,  this  is  raw 
material  brought  here  to  be  used  for  the  manufacture  of  sleepersT 
My  feeling  is,  that  the  operation  performed  on  this  Umber  Is  a 
manufacture,  and  a  party  may  cany  on  a  very  profitable  trade 
by  using  raw  material  in  such  a  manufacture.  We  have  In 
the  proof  an  instance  of  wood  brought  into  Aberdeen,  and 
cut  up  into  deals,  on  which  duty  was  paid.  Tbe  manufac- 
ture there  was  nothing  but  the  sawing  into  planks.  But  that 
is  an  extensive  trade,  and,  I  apprehend,  is  clearly  a  manufac- 
ture. The  view  I  take  of  tbe  clause  is,  that  the  tax  applies 
not  merely  to  Umber  brought  to  Aberdeen  and  fixed  perma- 
nently there,  never  to  be  taken  away,  but  to  Umber  brought 
there  to  be  used  there,  to  be  made  into  a  saleable  commodity, 
for  which  an  Increased  price  is  to  be  given.  It  is  said  that  we 
must  look  to  use  and  wont,  and  that  unless  there  be  use  and 
wont  of  imposing  duty  on  such  Umber  as  that  in  question,  to 
impose  it  now  would  be  to  Introduce  a  new  tax,  Now,  if  the 
clause  affixing  the  duty  is  to  be  held  taxative,  it  would  relieve 
every  species  of  timber  to  which  any  new  operation  was  ap- 
plied, so  that  every  new  InvenUon  would  release  from  the 
duty.  Bailway  sleepers,  no  doubt,  are  a  novelty  altogether; 
but  in  deciding  if  duty  is  to  bo  paid  here,  we  must,  I  apprehend, 
look  to  the  matter  of  timber,  and  the  principle  of  exaction  in 
regard  to  It.  Then  we  must  see  If  this  timber  is  to  be  used 
in  Aberdeen — if  it  is  to  be  operated  on  so  as  to  give  it  an  ad- 
ditional value.    I  think  that  is  the  condition  of  things  here. 

Lord  Caninghame. — In  the  present  case,  a  trader  of  Aberdeen 
resists  a  demand  for  petty  customs  made  by  the  collector  for 
the  burgh,  ou  tbe  authority  of  ancient  grants,  and  of  the  pub- 
lished table  of  the  dues  acted  upon  by  the  functionaries  of  tbe 
burgh  for  more  than  a  century.  Now  that  tbe  state  of  the 
facts  is  clearly  ascertained  by  the  proof  led,  I  agree  with  your 
Lordship  in  thinking  that  we  can  have  little  hesitation  in  sus- 
taining the  claim  of  the  burgh  and  their  collector. 

The  table  of  dues  published  by  this  burgh,  according  to  the 
usage  of  most  other  corporations.  Is  a  part  of  the  collector's  Utle, 
and  has  apparently  been  the  lule  of  collection  forages', — and  It 
contains  tbe  article  relative  to  timber,  which  has  been  so  often 
referred  to  in  the  present  discussion.  It  amounts  to  this,  that 
all  Umber  Imported  into  Aberdeen  shall  be  subject  to  custom, 
with  the  exception  of  Umber  brought  into  the  port  in  transitu 
only,  fur  trportahon  to  another  port.  The  question  is, — If  tim. 
ber  brought  into  the  harbour  to  be  manufactured  into  i^wi 
for  railways,  is  entitled  to  exemption  as  raw  material  in  fraa- 
silu  t  Bach  a  plea  seems  to  be  founded  on  a  palpable  miscon- 
struction of  the  most  simple  and  Intelligible  article  In  tbe  table. 
But  as  such  imposition  and  taxes  are  often  capable  of  limi- 
tation or  explanaUon  by  vk  and  vxmt,  a  proof  was  allowed 
here,  which  we  are  now  called  on  to  consider;  and  the  evi- 
dence answers  to  me  to  be  conclusive  in  support  of  the  custom. 
It  is  proved  that  wood  imported  for  tbe  construction  of  thipe, 
sold  to  stranger- customers  at  a  distance,  baa  constantly  paid 
custom  ;  the  same  usage  has  prevailed  as  to  wood  formed  into 
nova  for  barrels  to  be  exported  to  foreign  places  ; — and  wood 
sawn  Into  beams  for  houses,  and  deals  for  roofing  houses  though 
at  a  distance,  have  always  paid  custom.  Is  there  any  distinc- 
tion between  timber  so  manufactured  and  used  and  timber 
formed  into  railway  sleepers  for  stranger-customers  P  It  is  diffi- 
cult to  perceive  any  feasible  difference. 

The  importer's  plea,  however,  comes  to  this,  that,  right  or 
wrong,  timber  brought  to  the  port  of  Aberdeen  for  sleepem 
Ass  been  exempted  ;  and  the  most  relevant  or  plausible  pica  of 
the  trader  comes  to  this,  that  he  Is  entitled  to  a /nwie--»ory  judg- 
ment from  an  uninterrupted  usage  of  more  than  seven  years. 
But  I  conceive  that  there  are  no  le^al  grounds  for  that  plea 
we  are  right  In  the  coiist  ructiun  o    U  4 title  o  iduss  the 
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den  who  claimed  an  exemption  from  petty  custom  on  timber 
imported  for  manufacture,  were  acting  not  only  without  a  title, 
but  against  the  title  of  the  burgh ,  which  of  itself  is  fatal  to  the 
possessory  claim.  Beside*,  thin  particular  importer  (Mr.  Milne) 
hat  not  shewn  that  he  has  had  seven  years'  exemption  in  his 
own  trade  to  support  a  potsatory  plea. 

But  that  is  not  all.  It  is  matter  of  public  notoriety,  that 
the  nsage  and  trade  of  railway  sleepers  in  Scotland  is  of  recent 
origin, — insufficient  in  any  case  to  found  a  patiatory  judg- 
ment. The  earliest  railway  in  Scotland  of  much  public  traffic 
(between  Edinburgh  and  Glasgow)  was  only  opened  in  1842; 
the  present  action  was  commenced  before  the  Sheriff  in  1847, 
which  was  far  within  tevct  yean  of  any  general  demand,  for 
railway  sleepers  in  the  north  of  Scotland. 

There  being  no  grounds  for  a  possessory  judgment,  there 
is  really  nothing  clue  in  the  case  to  create  any  difficulty.  We 
must  look  to  the  pica  for  modifying  the  table  and  exempting 
wood  for  sleepers,  just  as  such  claim  would  have  been  main- 
tainable about  the  commencement  of  that  recent  trade  in 
1642.  Could  a  legal  ground  have  been  established  for  the 
exemption  in  that  year?     I  am  clearly  of  opinion  that  it 

The  proof  in  the  present  case  affords  a  good  example  of  the 
alacrity  with  which  exemptions  are  claimed  in  articles  of  new 
manufacture.  It  is  established  by  the  evidence,  that  the  fur- 
nishers of  wooden  paving  bfodn  for  the  streets  of  London  In 
1842, — a  new  application  of  timber  evidently  requiring  much 
operation, — claimed  and  obtained  an  exemption  from  custom 
at  this  port.  But  that  single  instance  of  successful  escape 
from  custom,  would  certainly  not  establish  a  permanent  right 
of  exemption. 

/■orrl  Ivory.— My  view  in,  in  substance,  quite  in  concurrence 
with  those  already  expressed.  No  doubt,  this  being  a  case 
which  depends  on  proof,  it  has  not  come  here  In  so  satisfactory 
a  shape  as  it  might  have  done;  and  this  is  an  observation 
which  applies  to  both  sides.  First,  let  us  see  what  the  case 
is.  The  question  is,  not  whether  the  table  is  in  legal  operation 
or  not,— for,  now  that  proof  has  been  led,  it  is  substantially 
admitted  that  the  magistrates  have  been  in  use  to  levy  duty 
on  all  timber.  The  only  dispute  is,  whether  this  timber  falls 
under  the  exemption.  Now,  as  a  matter  of  construction  of 
the  table,  apart  from  usage,  there  seems  to  me  no  doubt. 
Bat  for  the  clause  of  exemption,  there  can  be  no  doubt  that 
all  timber  is  liable  in  petty  customs.  There  is  no  question 
here  as  in  the  case  of  Bait.  It  is  perfectly  true  that,  In  the 
matter  of  petty  customs,  everything  depends  on  usage.  The 
magistrates  cannot  levy  new  customs  or  alter  old  ones.  But 
there  is  nothing  in  this  proof  which  Impugns  the  efficacy  of 
the  table,  or  limits  its  extent.  Up  to  1842,  when  the  use  of 
sleepers  and  of  wooden  blocks  for  paving  was  introduced,  there 
is  nothing  to  shew  that  any  manufacturer  of  timber  bad  e 
been  exempt  No  doubt,  from  the  Inferior  position  of  the 
persons  employed  to  levy  the  tax,  exemptions  may  have  been 
allowed,  the  principle  of  which  is  not  very  distinct,  and  the 
tax-gatherer  had  to  depend  much  on  the  statement  of  the 
merchant;  and  so,  in  one  instance,  amerchant  depones  that  he 
always  authorised  his  carters  to  say  that  the  timber  they  were 
bringing  was  for  exportation,  in  consequence  of  which  duty 
was  not  exacted.  But  if  this  was  the  case  down  to  1842,  what 
in  the  effect  of  what  is  urged  upon  us  with  regard  to  the  manu- 
facture of  railway  sleepers !  The  action  was  brought  in  1846. 
That  puis  an  end  to  the  plea  of  possessory  right  But,  at  any 
rate,  there  seems  all  along  to  have  boon  a  disputed  usage.  The 
collector  does  not  go  to  law,  but  the  question  is  never  settled 
between  him  and  the  merchant.  The  position  now  is  just  the 
same  as  if,  when  the  first  carts  brought  timber  to  the  gate  to 
be  converted  into  sleepers,  the  inspector  had  seized  that  Um- 
ber as  liable.  If  that  had  been  the  case,  is  there  anything  in 
the  proof  on  which  it  could  have  been  maintained  the  timber 
was  not  liable  f  The  case  of  Bait  decides  only  that  petty  cus- 
toms cannot  be  extended  beyond  use  and  wont  The  authors  of 
the  novelty  there,  were  the  magistrates ;  and  both  parties  were 
at  one  as  to  this,  that,  down  to  a  certain  time,  the  usage  had 
been  as  was  maintained  by  the  party  claiming  exemption.  But 
that  is  not  the  case  here.  Here  the  ratepayer  wants  to  extend 
the  clause  of  exemption  to  articles  which  it  has  never  reached. 
Now,  what  is  the  clause  which  he  founds  ou  r  It  does  not 
matter  whether  It  bo  called  a  clause  of  exemption  or  of  expla- 
nation, because  the  question  really  is,  what  is  the  meaning  of 
it     It  stale*  that  articles  really  ■  t'n  tramitu'  aru  to  be  exempt 


Does  that  not  mean  that  the  article  is  merely  insulate  of  put. 
sage — tbat.it  is  merely  on  its  way  through  the  town?  But,thes, 
the  article  which  to  passes  is  not  to  be  changed  in  its  pvagc 
and  the  article  which  goes  out  of  the  town  is  to  be  the  mne  n 
that  which  went  in.  For  my  part,  I  should  doubt  if  storage  in 
the  town  might  not  bo  enough  to  render  the  article  liable  in  duty, 
for  warehousing  for  a  certain  timeputsan  end  to  the  transit.  Asl 
so  several  witnesses  say,  that  when  wood  is  brought  into  lie 
town  for  purposes  of  general  business,  it  pays  dnty,  even  thsagb: 
it  may  eventually  go  out  of  the  town.  The  delay  in  lestinj 
the  town  can  make  no  difference  between  the  two  srtkte ; 


ral  business,  is  not  in  transitu,  though  it  go  out  in  the  cute 
condition  as  it  came  in,  much  less  can  such  timber  be  n 
when  the  condition  is  actually  changed.  But  there  is  no  tr 
of  taking  such  distinctions  here.  It  is  admitted  that  the 
change  made  in  the  timber  is  for  the  purposes  of  trade, 
a  change  undoubtedly  Involves  the  liability,  as  appeals  firm 
the  case  of  Umber  manufactured  into  lath  and  planks,  Wkl 
is  the  difference  between  these  and  sleepers  f  One  witnea 
says,  that  the  mere  cutting  of  the  wood  in  two  is  enough  to 
render  it  liable.  The  operation  here,  however,  is  not  limited 
to  that  The  timber  here  is  specially  converted  into  a  parti. 
cular  article,  intended  for  a  special  purpose.  Supposing  the 
buyer  to  have  given  an  order  for  sleepers,  and  thedtfenderbad 
sent  him  the  timber  without  having  applied  the  msnnfarturt. 
could  the  buyer  not  have  returned  it  T  Even  that  trifling  cir- 
cumstance, which  the  Sheriff  goes  on,  that  the  chips  of  ths 
wood  are  used  for  fuel,  la  of  importance,  as  shewing  tbattbrre 
Is  a  certain  alteration  in  identity,  and  that  the  article  wl 
leaves  Aberdeen,  Is  not  exactly  that  which  came  in.  Tbr 
cases  of  cloth  and  bread  are  useful  as  illustrations— that  of 
meal  made  into  bread  specially,  as  shewing  the  distinrtno 
taken  on  the  clause  of  exemption,  as  to  what  are  to  be  btU 
manufactured  and  unmanufactured  goods.  Thus,  by  dame 
C  of  the  explanation,  "  oats,  pease,  beans,  or  other  grain, 
having  paid  custom  on  being  brought  to  town,  is  not  liable 
in  any  additional  or  second  custom,  on  being  mannfactnrrd 
at  any  of  the  town's  mills,  and  afterwards  sold  pr  i» 
towns.'*  And  again,  by  clause  D — "  Meal  brought  into 
by  freemen  bakers,  to  be  manufactured  by  them  into 
for  sale  within  the  town,  is  only  to  be  liable"  for  one-third 
of  a  penny  per  boll.  Now,  the  clause  C  no  doubt  refer-  to 
the  question  of  second  payment  of  duty,  not  the  first;  tot 
still  these  clauses  are  of  importance,  because,  in  the  first  plar. 
they  distinguish  between  grain  and  meal,  the  latter  tains 
recognised  as  a  manufacture  of  the  former,  and  the  exemp- 
tion applies  only  to  the  ease  of  sale  within  the  town.  It  tie 
article  so  manufactured  Is  taken  out  of  the  town,  it  is  ik* 
exempt  So  that,  both  on  ths  text  and  the  explanation,  tie 
latter,  I  conceive,  supports  the  view  taken  by  your  I«rtW*> 
But  another  important  point  is,  that  the  change  made  on  ik 
article  brought  into  the  town  is  made  at  an  additional  oat, 
and  for  the  purpose  of  Increasing  the  value  of  the  article. 
Supposing  this  to  be  done  by  a  third  party — by  a  saejwfcr 
instance — as  his  separate  business, — supposing  the  timber  «re 
brought  to  Aberdeen,  and  given  to  a  sawyer,  and  then  aid, 
not  as  wood,  but  as  sleepers, — I  cannot  see  on  what  ground  il 
.  could  be  said  that  it  was  not  so  used  as  to  be  liable  is  co-ma 
But  it  can  make  no  difference  that  the  seller  of  the  woodiiliio- 
self  the  sawyer.  Then,  as  to  the  question  of  transitandpsssi* 
through  the  town,  1  think  these  words  mcaji  nothing  more  tou 
they  beai  on  the  face  of  them.  If  the  course  of  usage  is  difltrcnt 
of  ( ourse  all  that  I  have  said  falls  to  the  ground.  There  eosU 
then  be  no  longer  a  question  of  construction.  But  in  such 
as  this,  when  the  table  is  admitted,  when  then  is  no*) 
exemption,  when  it  cannot  be  Said  the  magistrates  an 
di.eing  a  novelty,  and  it  is  not  ploved  that  they  are,  the  seta 
lies  on  the  pursuer.  I  have  only  to  add,  thai  I  quits  co 
with  your  Lordship  as  to  the  effect  of  the  expressions,  srt 
net.  With  regard  to  sals,  the  parties  iu  this  proof  have  scsnelj 
furnished  us  with  the  materials  for  deciding  on  the  past 
They  rest  on  their  minute.  On  that,  I  hold  this  is  a  essa  of 
sale,  and  of  sale  within  the  burgh.  But  the  word  est 
important  word,  for  it  can  have  no  other  meaning  thai 
put  on  it  by  your  Lordship.  ThearUcle  here  aa  manatee 
and  unmanufactured,  is  different  iu  trade  and  in  oca 
beuse,  and  it  is  impossible  to  say  that  ibis  is  u.  case  uf  t 
merely  piusing  through  thu  lowu. 


1852.J 


IN  THE  COURT  OF  SESSION.  Ac. 


The  Court  pronounced  the  following  interlocutor  : — 

"  Recal  the  Lord  Ordinary's  Interlocutor :  Advocate  the 
cause:  Find  that  the  timber  referred  to,  an  imported  by  the 
said  George  Milne  into  the  burgh  of  Aberdeen,  was  liable  to 

eymetit  of  custom,  as  specified  in  the  table  of  petty  customs 
the  burgh,  and  did  not  come  within  the  exemption  from 
carton  allowed  bj  that  table,  in  regard  to  articles  passing 
through  the  town,  and  proved  to  be  really  in  transitu;  There- 
tore,  refuse  the  said  George  Milne's  petition  to  the  Sheriff, 
complaining  of  the  exnciion  of  custom  on  the  said  timber, 
ud  decern ;  and  Bod  him  liable  in  expenses  both  in  the  In- 
terior Convt  and  in  this  Court,  but  subject  to  some  inodifka- 
Ijod  ;  and  before  determining  the  amouut  of  the  modification, 
appoint  the  account  of  expenses,"  4c. 

Lord  Ordinary,  Bobertson. — Act.  Deas,  Shand ;  Shand  and 
Farqnhar,  W.B.  Jgenti.—Ali.  Sol.  Gen.  (Scares),  Moir;  Bar- 
ron  and  Hagart,  W.3.  Agentt.— L.  Clerk— <W.G.T.) 

27th  Mag  1852. 
Second  Division, 
No.  223. — Donald  Cimr-BEU,,  Pursuer,  v.  The 
Caledonian  Railway  Co.  Defenders, 
Etilway — Public  Carrier— Edict  Nantte  Caupoues  Stabulari! — 
Contract — In  an  action  against  a  railvniy  company  for  paymint 
of 'the  value  of a  pattenger' I  tuygnge,tchich  teat  Ltt.il  appeared  that 
the  purtuer  had  paid  for  a  ticket  frum  Glatgoit  to  Edinburgh  by  a 
train,  the  earriaget  of  which  did  not  go  all  the  icag  to  Edinburgh, 
but  only  to  an  intermediate  junction  Italian,  where  the  paitengeri 
for  Edinburgh  teen  tramferred  la  other  earriaget,  the  earriaget 
from  Olatgow  going  touthurard.     On  the  purtuer  getting  hit  ticket 
at  Olatgote,  lit  luggage  wot  taken  pottettion  of  by  a  railway 
porter,  who  teat  informed  of  the  destination,  and  mho  placed  it  in 
lit  luggage-van  of  the  Edinburgh  train.     On  the  change  of  ear- 
riaget toting  place,  the  purtuer  made  no  inquiry  for  hit  luggage  ; 
and  it  having  been  lo*t :  Oircianilanca  ia  which — Held  that  the 
railway  company  ineie  liable  for  the  bit,  although  the  purtuer 
had  not  inquired  for  the  luggage  on  the  change  of  earriaget,  and 
though  it  had  no  addreu. 

The  defenders  were  in.  use  to  run  a  train  by  their  line 
from  Glasgow  to  Edinburgh  at  9  p.  m.. 

The  pursuer  one  evening  arrived  at  the  Glasgow  sta- 
tion in  a  cab,  containing,  besides  himself,  a  portmanteau, 
carpet-bag,  and  a  leather  case — all  without  any  address. 
A  railway  porter  opened  the  door  of  the  cab,  and  car- 
ried the  luggage  inside  the  station.  The  pursuer  having 
informed  the  porter  that  Edinburgh  was  his  destination, 
went  and  obtained  a  ticket  for  Edinburgh  by  the  9  o'clock 
train.  The  porter  put  the  portmanteau  and  carpet-bag 
into  the  luggage-van  of  the  train,  and  the  leather  case 
was  placed  in  the  carriage  with  the  pursuer. 

The  9  o'clock  p.  k.  train  from  Glasgow  did  not  take 
the  passengers  for  Edinburgh  direct,  or  without  change, 
to  their  destination.  The  practice  was  this : — On  the 
train  arriving  at  Carstairs  junction,  where  the  line  from 
Glasgow  joins  the  Edinburgh  line  and  the  line  pro- 
ceeding south  to  Carlisle,  the  company  caused  the  Glas- 
gow passengers  for  Edinburgh  to  go  out  of  the  train  by 
which  they  left  Glasgow,  and  wait  at  tlio  junction  for 
the  arrival  of  the  mail  train  coming  north  from  Carlisle, 
into  which  they  were  transferred,  and  thereby  carried  on 
to  Edinburgh, — the  train  in  which  they  originally  left 
Glasgow,  going  direct  to  Carlisle, 

On  the  occasion  in  question,  the  pursuer,  on  arriving 
at  the  Carstairs  junction,  was,  on  the  arrival  of  the  train 
from  Carlisle,  transferred  to  it,  and  carried  on  to  Edinburgh. 
On  changing  carriages,  he  took  the  leather  case  with  him, 
but  he  made  no  inquiry  about  the  rest  of  hie  luggage.  On 
arriving  in  Edinburgh,  the  portmanteau  and  carpet-bag 
were  not  to  be  found,  and  tbe  defenders  having  failed  to 
find  them,  the  pursuer  raised  the  present  action  in  tbe  She- 


riff Court  of  Glasgow  to  recover  the  value,  founding  on 
the  following  authorities: — 1  Bell's  Com,  467;  Angel 
on  Law  of  Carriers,  pp.  134, 140;  Storey  on  Bailments, 
(Ed.  1845),  pp.  687,  495;  Toulmins  Law  Dictionary, 

The  (Sheriff  having  decerned  against  the  defenders  in 
terms  of  tbe  libel,  they  advocated,  and  the  case  was  re- 
ported by  the  Lord  Ordinary  under  the  statute.  The 
Court  remitted  to  the  Sheriff  "  with  instructions  to  draw 
up  special  findings  in  point  of  fact  on  which  bis  interlo- 
cutor was  founded." — (See  ante,  p.  215). 

Snch  findings  having  been  reported,  the  defenders 
pleaded — The  general  rule  was  not  disputed,  that  the 

Sroprietors  of  public  conveyances  for  passengers  are  lia- 
le,  as  carriers,  for  the  luggage  of  passengers.  But,  in 
the  present  oase — 1.  There  was  no  such  delivery  of  the 
luggage  to  the  defenders  as  rendered  them  liable  there- 
for. On  the  contrary — 2.  It  lay  with  the  pursuer  to 
ensure  the  safety  of  the  luggage,  by  having  it  transferred 
from  the  one  train  to  the  other,  or  at  least  by  inquiring 
for  it,  on  arriving  at  the  Carstairs  junction.  Not  only 
had  he  omitted  to  make  any  such  inquiry,  but  he  had  also 
omitted  to  pot  any  address  on  the  luggage.  The  pursuer 
was  bound  to  at  least  reasonable  care  and  attention. 

Lord  Jutlke-Cttrk. — I  am  of  opinion  that  judgment  must  be 
given  against  the  advocators.  While  there  in  certainly  au  im- 
portant principle  of  law  Involved  In  the  case,  yet  I  am  anxious 
to  state  no  point  of  law,  as  to  the  liabilities  of  a  railway  com- 
pany as  to  luggage  of  passengers,  which  the  special  facts  of  UiU 
case  do  not  clearly  and  necessarily  raise. 

The  company  undertook  to  carry  the  respondent  from  Glas- 
gow to  Edinburgh,  and  they  further  undertook  to  carry  his 
luggage,  which  was  lodged  In  a  luggage-van.  And  here,  at  the 
outset,  two  observation  occur,  which  appear  to  me  to  he  of  im- 
portance. The  firtt  Is,  that  whatever  the  servants  of  the  com- 
pany do  in  such  circumstances,  must  be  taken  as  the  act  uf  the 
com  jinny;  and  the  teeond  is,  that  a  court  of  law  cannot  split 
down  the  obligation  of  the  company  into  the  various  duties  and 
acts  of  the  different  servants  they  employ,  such  as  station -mas- 
ter, porters  and  guards.  Each  ought  to  give  the  other  the 
Information  necessary  to  perform  the  contract  undertaken  on- 
the  part  of  the  company,  uf  carrying  the  passenger  and  his 
luggage.  Further,  the  change  of  carriage  or  van  at  Carstairs, — 
because,  to  save  some  trifling  expense,  the  company  did  not  run 
either  through  to  Edinburgh,  to  which  they  undertook  to  carry 
the  passenger, — is  not  a  fact  at  all  in  favour  of  the  company, — 
quite  the  reverse.  It  imposed  on  them  greater  care, attention  and 
vigilance,  as  to  the  arrangements  required*  to  ensure  the  due  exe- 
cution of  their  contract  in  all  particulars,  aud  required  that  their 
officers  st  Glasgow  attending  tlie  train,  and  at  Carstairs,  should 
be  attentive  to  everything  necessary  to  ensure  that  the  passen- 
ger and  his  luggage  should  be  duly  transferred  st  Carstairs  from 
the  carriages  and  van  going  to  Carlisle,  and  ulaeo'  on  those  which 
were  to  go  to  Edinburgh,  when  they  arrived  from  the  south. 
As  they  undertook  the  transport  of  the  luggage  to  Edinburgh, 
they  were  bound,  having  put  it  into  a  Carlisle  van,  to  see  that 
It  was  transferred  at  Carstairs.  So  far  from  this  faulty  arrange- 
ment of  no  carriage  running  to  Edinburgh,  being  in  their  favou  r, 
It  Is  in  truth  a  fact  which  throws  the  more  on  them  the  burden 
of  seeing  that  this  pitiful  economy  on  their  part  did  not  inter- 
fere with  the  performance  of  their  contract.  1  lay  aside  as  very 
immaterial  in  the  circumstances,  the  fact  that  the  luggage  uf 
the  respondent  had  no  address.  They  might  have  insisted  on 
one  being  put  on ;  but  they  received  the  luggage  as  that  of  a 

tsssenger  going  to  Edinburgh,  and  so  were  bound  to  forward  it. 
t  is  proved,  notwithstanding  the  singular  attempts  by  tho 
Carstairs  station-master  to  evade  a  direct  statement  on  the  sub- 
ject, that  there  is  no  label  pnt  on  the  luggage  going  to  Edinburgh 
by  that  train,  although  the  very  occasion  for  which  a  label  was 
most  required.  But  Kerr,  the  potter  at  Glasgow,  gives  a  clear 
account  uf  the  way  in  which  the  charge  of  such  luggage  is  de- 
volved on  tbe  guard.  Kerr  says — "  The  luggage  of  a  passenger 
placed  in  the  luggage-van,  but  not  booked,  is  not  entered  in  the 
way-bill.    We  tell  the  passenger  and  the  guard  when  we  p 


REPORTS  OF  CASES  DECIDED 


[May  27, 


luggage  in  tlie  luggage-vim  to  go  out  at  intermediate  stations. 
I  cannot  lay  whether  I  said  anything  to  the  guard  about  the 
luggage,'  but  I  believe  I  did,  for  it  U  the  usual  practice  to  do  so. 
When  luggage  ia  put  into  the  luggage-van  belonging  to  a  pas- 
senger, it  it  my  duty  to  inform  the  guard  of  it.  I  do  this  in  order 
thai  the  guard  may  take  the  luggage  out  of  the  van  on  arriving 
at  an  intermediate  station  to  which  the  passenger  is  going.  I 
cannot  say  whether  the  guard  was  in  the  van  when  I  placed  the 
portmanteau  in  it  or  not.  The  duty  of  the  guard  is,  when  he 
arrives  at  a  station,  to  go  into  the  van  and  get  out  the  luggage 
und  parcels  to  be  left  at  the  station.  Passengers  going  by  the 
■'■—'-  'o  Edinburgh  have  their  lugguge  taken  out  of  the 


luggage' van  atCarst. 
guard  to  do  this,  or  u 
of  his  own  duty,  anil 
guard;  and  the  latte 
Then  Irvine,  the  it 
say  whether  there  was  any 
because  I  did  not 


the  duty  of  the 

This  in  an  acknowledgment 

lo  the  duty  Imposed  on  the 

of  that  duty. 

-master  ul  Curst  sirs,  says — "  I  cannot 

the  luggage-van  or  not, 

"  being  any  part  of  my 


duty  to  do  so.  ldid  not  ask  at  the  guard  whether  there  was  any 
luggage  fir  Edinburgh  or  not.  I  trust  entirely  to  parties  in- 
quiring for  their  luggage  at  me,  or  the  guard,  or  the  porters. 
The  train  had  left  when  the  gentleman  asked  me  for  his  luggage 
as  before  deponed  to.  Of  course  it  was  too  late  for  me  to 
examine  then."  Of  what  use  this  person  is  by  his  own  ac- 
count of  matters,  it  wiinld  not  be  easy  to  say.  The  guard 
says  new  duties  are  imposed  on  him,  and  I  hope  he  is  kept 
to  them.  But  it  U  to  be  kept  in  view,  that  the  company  are 
responsible  for  the  business  being  properly  done  at  all  the 
stations,  so  as  lo  ensure  that  the  luggage  for  Edinburgh,  which 
■liey  undertook  to  send  there,  should  be  safely  sent  on  ;  and  if 
there  was  to  be  for  their  own  sake  a  change  of  conveyance,  the 
necessity  of  care  was  the  greater.  The  company  thus  received  the 
passenger's  luggage  fur  Edinburgh.  They  gave  him  no  warning  as 
to  any  defect — such  as  want  of  address.  They  undertook  tosend 
it  on.  And  If  the  Glasgow  porter,  the  guard,  and  the  station-  mai- 
ler, had  done  their  duty,  the  luggage  would  have  been  removed ; 
the  guard  would  have  recollected  it  if  warned,  as  the  porter  says 
he  was — or  he  neglected  his  duty  ;  the  station-master  ought  to 
have  asked  the  passenger  If  he  had  any  luggage.  That  tlie 
passenger,  wakened  up  in  the  middle  of  the  night,  might  not 
recollect  anything  that  his  own  interest  might  dictate,  1*  most 
likely  to  happen,  and  is  just  the  case  for  which  the  officers  of 
the  company  should  provide  by  proper  attention,  care,  and 
inquiries.  And  when  parties  are  to  be  shitted  in  the  middle  of 
the  night,  this  it  exactly  the  case  in  which  the  duty  of  the 
company  mast  be  most  vigilantly  performed. 

Ae  a  matter  of  fact,  it  is  fully  proved  that  the  company  un- 
dertook to  curry  tbe  passenger's  luggage  aa  it  was  delivered  to 
them,  to  Edinburgh  ;  and  that  being  the  case,  their  liability  in 

As  in  most  other  cases  of  the  sort,  the  company  have  in  this 
case  grestly  mistaken  their  own  interest*.  Their  arrangement 
as  to  no  carriage  to  Edinburgh  was  a  very  pitiful  saving.  I  be- 
lieve this  case  will  cost  them  more  than  the  tear  and  weat  of  a 
carriage  by  that  train  for  a  year.  But,  still  more,  they  ought 
to  have  seen  that  the  arrangements  were  all  defective  at  tlie 
south. side  station — lit.  in  having  no  label  for  Edinburgh  lug- 
gage— and  still  more,  that  their  officers  had  been  all  most  negli- 
gent— tlie  guard  and  station  muster  at  Carttsirs  unusually  so; 
mul  they  would  have  done  much  more  for  their  own  interest  if 
tliey  hud  effectually  impressed  this  on  these  officers,  than  tried 
to  make  out  that  none  of  their  people  were  to  blame.  In  tbe 
carelessness,  inattention,  and  neglect  of  their  officers,  the  whole 
fault  luy,— and  a  company  will  always  suffer  more  ia  the  end 
*  hen  they  try  to  defend  those  who  clearly  were  iu  fault 

I  cannot  adopt  the  Sheriff's  proposed  interlocutor,  though  I 
agree  with  him  in  bis  conclusion. 

All  the  authorities  quoted  by  the  company  axe  quite  inap. 
plicable  to  the  facts  proved. 

Lord  Mctfayn.--  On  reading  the  proof  in  this  case,  which  I  did 
on  the  explanatory  interlocutor  of  the  Sheriff  being  laid  before  us, 
I  thought  the  findings  in  fact  fully  warranted  by  It ;  but  a*  the 
Sheriff- substitute  has  Stated  that  the  English  writers  on  railway 
law  do  not  appear  to  agree  as  to  the  extent  of  a  company's  liabi- 
lity for  passenger's  luggage,  I  was  anxious  to  bear  the  case  pleaded, 
to  see  if  the  ultimate  view  of  the  law  taken  in  the  Inferior  Court 
was  well  founded  or  not,  aa  it  would  plainly  be  a  most  unfor- 
tunate position  of  matters  to  hive  different  rules  of  la*  as  to 
this  important  mode  of  carrying  passengers  and  their  luggage. 


in  the  two  divisions  of  the  kingdom.  However,  it  in  not  con- 
tended in  the  able  pleading  we  had  yesterday  on  the  part  of  the 
railway,  that  the  company,  ou  taking  into  their  custody  tbs 
luggage  of  a  passenger  travelling  on  a  railway,  and  yasdrsr  it 
In  their  luggage-van,  was  not  liable  for  the  safe  delivery  of  it 
at  the  terminus  of  the  passenger ;  bat  it  was  argued,  that  if  nix 
bound  actually  to  look  after  it  himself,  the  passenger  waa  bound 
to  inquire  fur  it,  and,  at  all  events,  should  have  his  name  djxs 
his  luggage,  that  it  might  be  identified.  In  (be  present  cue, 
there  was  no  name  on  his  portmanteau  and  carpet- beg,  and  bs 
did  not  inquire  fur  them  at  the  Contain  junction  till  after  lbs 
train  for  Carlisle  wis  gone,  when,  if  not  taken  oat,  it  wM  tea 
late.  Had  the  pursuer  inquired  for  it,  the  loaa  would  most  pe» 
bubly  not  have  occurred ;  but  this  1*  not  sufficient  to  justify  tbs 
inference,  nr  raise  the  plea,  that  the  loss  arose  through  his  ne- 
glecting to  remind  the  officials  of  the  company  of  the  dity 
which  I  think,  as  common  carriers,  lay  upon  them.  Wbea  lbs 
luggage  was  brought  to  them  at  Glasgow,  it  waa  taken  posset. 
sion  of  by  their  porters,  and  packed  in  the  van  by  the  porter, 
who  thinks  be  Informed  tbe  guard  about  the  luggage  at  be  did 
about  the  passenger,  and  the  luggage  was  taken  without  objec- 
tion aa  to  having  no  address.  It  waa  not  like  the  other  tuul] 
case  retained  by  the  pursuer  in  hit  own  custody,  and  under  his 
own  eye,  in  the  same  carriage  with  himself;  am!  although  it  »u 
known  to  the  guard  who  came  on  toCantaira,  where  thear- 
riuges  were  to  be  changed,  that  a  first  class  passenger  was  going 
on  to  Edinburgh,  the  guard  did  not  inquire  what  luggage  bs 
had,  nor  went  into  the  van  to  look  fur  any,  at  he  admits  it  *u 
his  duty  to  do,  but  did  not  do,  on  that  occasion. 

The  statioo-inatter  at  Carslairs  says  that  luggage  is  gw- 
rally  ticketed  when  the  passengers  join  the  train,  h*  they  etna 
in  time.  This  it  a  precaution  easily  taken,  and  which  tardy 
should  never  be  omitted,  especially  when  the  same  ran  it  to! 
to  carry  on  the  luggage  to  its  ultimate  destination  with  the 
passenger.  We  have  a  glance  at  the  practice  of  ooetimiuJ 
railways,  in  which  luggage  ia  always  ticketed.  But  this  in 
not  done  here  ;  and  yet,  if  it  had  been  ticketed  at  Glasgow,  it 
would  have  probably  recovered  the  luggage  at  Carlisle.  In 
truth,  I  thought  this  practice  was  universally  observed,  md  t 
proof  that  tlie  company  hold  themselves  responsible  for  sB 
luggage  tliey  receive,  without  objection  for  want  of  address  or 
otherwise.  I  cannot  find  that  the  law  of  England  shifts  lbs 
responsibility  of  a  'carrier  under  such  circumstances  at  uxor 
here  ;  that  law  not  being  questioned  in  the  ordinary  esse,  tod 
it  being  alto  supported  by  the  law  of  America,  which,  tboata 
still  less  an  authority  to  us,  it  is  satisfactory  to  Sod  in  accord- 
ance with  our  own  law.  Nothing  was  rested  on  the  Carried 
Act  of  Will.  IV.;  and,  therefore,  on  the  whole.  I  am  not  for  re- 
lieving tbe  railway  company  from  this  loss  of  tlie  partners  lag- 
gage,  the  value  of  which  is  proved  in  the  usual  way  in  such  esse* 
lArdCtxkbarn. — The  railway  company  took  the  luggage  slong 
with  the  man,  and  the  mere  act.  of  taking,  implied  the  obliev 
tluii  to  redeliver.  Besides,  it  is  a  mistake  to  any  that  nothing 
is  paid  for  carriage  of  the  luggage,  because  the  fare  of  tlie  bs* 
senger  cover*  the  conveyance  of  his  luggage  us  well  a*  of  out- 
self.  Then  tbe  fact  that  the  luggage  hud  no  address,  canui* 
alter  the  responsibility  of  the  railway  company.  If  auytliinj 
we*  to  be  founded  on  that,  they  outfit  lo  have  refused  to  tsit 
the  luggage  without  an  ad.lro*.  Having  taken  it,  they  cam- 1 
now  raise  the  objection.  Not  can  it  make  any  difference  tusl 
there  waa  carelessnete  or  negligence  ou  the  pursuer**  part  H 
is  said  that  he  waa  Intoxicated  und  asleep  ;  but  it  was  not  M 
him,  but  the  company,  to  look  to  the  luggage. 
Lord  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor: — 
"  Advocate  the  cause  :  Find  In  point  of  bet,  that  the  put. 
■tier,  when  arrived  at  the  Caledonian  Railway  Station  in  Glas- 
gow on  the  evening  of  Sunday  the  12th  ol  Hay  1860,  bad  wit' 
him  a  leather  portmanteau  and  eurpet-bag  filled  with  ordisa? 
wearing  apparel !  Find  that  the  pursuer  announced  that  be 
waa  to  go  to  Edinburgh,  and  obtained  hia  ticket  for  that  pl»». 
to  go  by  a  train  then  about  to  start :  Find  that  bo  mforntd 
the  porter  of  the  company  who  took  poeaceslon  of  his  tsid  *ar 
gage,  that  it  waa  to  go  to  Edinburgh,  and  that  It  was  rereit-l 
accordingly  In  order  to  be  sent  to  Edinburgh  :  ThatthesiiJ 
baggage  was  not  sent  to  Edinburgh,  nor  taken  oat  of  the  vaa 
in  which  it  waa  placed,  when  It  became  necessary,  owing  I" 
the  arrangements  of  the  company,  to  transfer  the  pursuers'*! 
his  baggage,  at  the  Curataii*  station,  from  the  U —  >-  •  ^  : 
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ic  left  QIasgow  to  another  which  wu  expected  to  arrive,  and 
>v  which  he  in  to  be  carried  to  Edinburgh  :  Find  In  point 
flaw,  that  the  company,  by  those  acting  for  them,  undertook 
*  convey  the  baggage,  as  deliverud  to  them,  to  Edinburgh 
long  with  the  pursuer,  and  that  they  tailed  to  Implement  and 
ilfll  that  undertaking,  and  did  not  convey  and  forward  said 
aggage  to  Edinburgh,  or  subsequently  deliver  it  to  the  pur- 
icr :  Find  that  the  value  of  the  lost  effects  has  now  been 
scertalned  in  point  of  fact  by  the  oath  ad  litem :  Therefore, 
ecern  against  I  he  defenders  In  terms  of  the  conclusions  of  the 
bet,  and  find  them  liable  to  the  pursuer  in  expenses  of  the 
iferior  Court  process,  taxed  to  £46  :  2s.,  besides  the  dues  of 
(tract :  find  the  pursuer  also  entitled  to  expenses  in  this 
jiirt;  and  remit  the  account,"  &c. 

lard  Ordinary,  Robertson. — Act.  Mackenzie  ;  John  Boh, 
SC.  Agent.— Alt.  Baillie;  Hope,  Oliphant  and  Mackay,  W.S. 
seat.— L  Ckrk— |W.O.T.) 


28(A  May  1852. 

BlCOKD  D[V1310H. 

No.  224. — Andrew  Younq,  Petitioner,  v.  Daniel 

Collins  and  Pbtkb  Fuxt,  Respondent*. 
rocess — Appeal  to  House  of  Lords — Interim  Execution — Sta- 
tute 48 Geo.  EH.  c.  161,5 17— Judicial  Factor—  The  tzeeutorof 
•mi  of  three  joint  adventurer!,  applied  to  the  Court  for  the  appointment 
of  a  judicial  farter  on  the  tttattt  of  the  joint  adventure.  The  Court 
granted  tilt  application,  but  the  nmieing  joint  adcenturert  appealed 
ttgiumt  At  judgment  to  the  Houte  of  Lordt.  The  applicant  having 
thereafter  pretenlcd  a  petition  for  interim  execution  pending  appeal : 
Circumstance!  in  which — Petition  granted. 

Sje  tapra,  p,  253. 

The  respondents  having  appealed  to  the  House  of 
orris  against  the  interlocutor  of  14th  Feb.  last,  Young 
■esented  the  present  petition  for  interim  execution. 

On  the  petition  being  moved  in  the  Single  Bills  on 
1th  March  last,  the  respondents  asked  to  be  allowed  to 
ve  in  answers  by  the  box-day.  The  Court,  while  the; 
lowed  answers,  appointed,  on  the  motion  of  the  peti 
oner,  a  judicial  factor  ad  interim  to  protect  the  iu- 
rests  of  the  estate,  notwithstanding  the  objection  by 
ie  respondents,  that  the  appeal  would  thereby  be  de- 
aler!. 

The  case  having  been  put  out  to-day, — 

Millar,  for  petitioner,  argued,  that  the  Court,  in  the 
:ercise  of  its  judicial  discretion,  ought  to  grant  the 
itition;  and  cited  Murray,  Nov.  23, 1811;  Alexander, 
eb.  25, 1820;  Glass,  March  6, 1823;  and  Nerval  v. 
nith,  June  25, 1828. 

Lord  Advocate  and  E.  S.  Gordon,  for  respondent?, 
'coded,  that  granting  the  petition  would  render  the  ap- 
nl  to  the  House  of  Lords  nugatory,  and  that  the  Court, 

the  exercise  of  its  discretion,  under  48  Geo.  III.  c.  151, 
17,  ought  to  refuse  the  petition.  The  argument  against 
e  interim  appointment  applied  with  increased  force 
jainst  granting  the  present  application. 
lord  Medun/n. — This  in  entirely  a  matter  of  discretion  for 
e  Court.    I  don't  see  that  the  appeal  will  be  rendered  futile 

granting  this  petition.  The  respondents  may  apply  to  the 
ouse  of  Lords  to  have  their  appeal  taken  up  as  a  summary 
so.    Besides,  if  Mr.  Mackenzie,  the  Judicial  factor  appointed 

the  Court,  goes  on  with  the  examination  of  the  books, 
think  It  will  not  injure  die  respondent*,  but  be  of  much 
■ntfit  to  both  parties.  My  ground  of  decision  in  the  for. 
er  case  between  these  parties  was,  that  there  had  been  delay 

winding  up  after  the  works  were  finished,  and  that  the 
ily  reason  given  by  the  respondents  for  it  was,  that  Hr. 
I'diugur,  the  engineer,  had  a  report  to  give  in  as  to  the  claims 

the  joint  adventure.    Now,  I  thought  that  Mr.  Grainger 

Mild  lie  mure  pushed  to  give  in  bis  report  speedily  by  a  judi - 
nl  officer,  than  he  could  have  been  by  the  parties  themselves. 

tMd  CoJeburn.—Wv  are  bound  to  have  a  just  regard  to  the 


Interests  of  both  parties.  How,  my  difficulty  is,  that  these 
interests  will  equally  be  put  to  hazard  whether  we  grant  or 
refuse  this  petition.  I  don't  think  we  can  let  the  matter 
stand  still  i  It  must  go  on.  But,  then,  if  anything  is  to  be 
done,  it  must  be  done  by  the  factor;— so  the  Court  has  de- 
cided. But,  then,  if  that  be  done,  the  appeal  would  be  futile. 
Ho  that,  if  I  were  to  look  at  the  matter  in  this  view,  I  would 
be  for  disallowing  interim  execution.  But,  an  the  other  hand, 
if  we  were  to  deny  interim  execution,  the  judgment  which 
this  Court  has  pronounced  would  be  equally  futile,  and  I 
must  presume  that  judgment  to  be  right  I  am,  therefore,  on 
the  whole,  for  granting  the  petition. 

Lord  Juitia-Clert.—l  come  to  the  same  conclusion,  but  I 
am  disposed  to  proceed  on  grounds  similar  to  those  stated 
by  Lord  Modwyn.  Collins  has  taken  care  to  let  ua  know  that 
he  prefers  claims,  over  and  above  his  share  In  the  adventure, 
for  personal  superintendence,  which  he  purposes  to  make  effec- 
tual against  the  fund,  though  they  are  neither  constituted 
by  minute  of  the  partnership,  nor  by  any  acknowledgment 
from  Young.  Why,  then,  should  that  fund  be  allowed  to  go 
into  the  hands  of  Collins  T  This  is  not  a  going  concern,  and 
only  a  very  small  payment  has  been  recovered  during  a  whole 
year  since  it  ceased  to  be  one. 

I  am  not  alarmed  by  the  statement,  that  the  appeal  will  be 
rendered  futile.  If  the  respondents  are  really  anxious  for  a 
speedy  hearing,  they  need  not  abide  the  course  of  the  roll  of 
appeals.  They  might  have  applied  to  have  it  taken  up  as  a 
summary  case.    It  was  certainly  so  In  the  rolls  of  this  Court. 

Gordon — It  was  not  the  respondents'  fault  that  the 
case  was  not  forced  into  a  summary  hearing.  No  appeal 
committee  has  sat  since  it  was  entered  in  the  House  of 
Lords. 

Lord  Jutties-Clerk. — Well,  even  If  the  blame  wo*  where  the 
respondents  wish  to  put  it,  that  is  no  reason  why  the  peti- 
tioner's judgment  should  be  of  no  use  to  him. 

Lord  Murray  cooenrred. 

The  Court  pronounced  the  following  interlocutor; — 
"  Grant  interim  execution  pending  the  appeal,  so  as  to  en- 
able the  judicial  factor  to  carry  into  effect  the  appointment  of 
the  Court, — the  petitioner,  the  said  Andrew  Young,  finding 
caution  to  free  and  relieve  the  said  Daniel  Collins  and  Peter 
Feely  of  all  loss  and  damage  which  may  be  occasioned  by  or 
in  consequence  of  ths  interim  execution  hereby  allowed,  in 
the  event  of  the  judgment  appealed  against  being  reversed  by 
the  House  of  Lords." 

Act.  Millar;  James  Gordon,  Junior,  W.8.  Agent— Ah.  Lord 
Advocate  (Inglis),  E.  8.  Gordon ;  Baxter  and  MacdougaJl,  W.S. 
AgenU.—  \.  CWi-*.— (F.H.) 

28th  May  1852. 

FmsT  Division. 

No.  225. — William  M'Ewas,  Sutpender,  v,  Robert 

Donald,  Charger. 

Cautionary  Obligation— Discussion— Citation— Process    On  A 

becoming  tenant  of  a  fhop.  C  hit  brother,  and  M  hit  lav-agent. 

granted  on  obligation  to  the  landlord  by  which  they  became  "  bound 

to  teeth*  rent  paid."     A  having  abtamd/d  in  arrtar  of  rent,  the 

landlord  brought  an  action  againtt  Mfor  the  rent  due.    if  pleaded 

in  defence,  that  he  could  not  be  held  liable,  at  the  principal  mat  not 

diacmitd,  nor  the  co-eavtiancr  tailed.    The  landlord  hoeing  itattd, 

that  after  inquiry  he  had  been  unable  to  trace  either  of  them,  and 

having  offered  to  call  them  on  being  furniehed  with  their  addrcttet — 

Defence  repelled. 

The  suspender,  a  writer  in  Glasgow,  along  with 
Charles  Cowan,  became  bound  to  the  charger  for  the 
rent  of  a  shop  proposed  to  be  let  to  Andrew  Cowan,  a 
brother  of  the  latter,  and  the  suspender's  client.  The 
obligation,  which  was  holograph  of  the  suspender,  was  in 
the  following  terms : — 

"  Gtatgew,  14th  March  18*6.— Mr.  Donald,  Drams,  by  Kil- 
patrick. — Sir, — We  hereby  become  bound  to  see  you  paid  the 
year's  rent  of  a  shop  in  Cowoaddens,  to  be  let  by  you  to  Mr. 
Andrew  Cowan,  from  Whitsunday  18445  to  Whitsunday  1847 
said  rent  being  £  20  sterling,  and  to  be  payable  half)  early  Jr 
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s,  Sir,  yonr  obedient  ser- 

....     _..  .  ..._,    ii4    St.    V  ■    "■ 

Cowan,  Bock  villa  Factory.1 

Andrew  Cowan,  soon  after  taking  possession  of  the 
shop,  absconded  in  arrear  of  rent,  and  a  demand  having 
been  made  by  the  charger  on  the  suspender  for  the  half- 
year's  rent  due  at  Whitsunday  1847,  which  he  refused 
to  pay,  the  charger  brought  an  action  of  payment  against 
him  iu  the  Sheriff  Court. 

The  chief  defences  to  the  action  were,  that  his  co-cau- 
tioner Charles  Cowan  had  not  been  called,  and  that  the 
principal  debtor  Andrew  Cowan  had  not  been  discussed. 

In  reference  to  these  defences  the  charger  stated  on 
record,  that  though  he  had  made  minute  inquiries,  he 
had  been  unable  to  trace  either  Charles  or  Andrew 
Cowan,  and  that  he  did  not  know  whether  they  were  re- 
sident in 'Scotland  or  not. 

The  suspender's  answer  to  this  statement  was — "  Not 
known,  and  not  admitted.  The  defender  understands 
that  both  tho  Cowans  reside  in  Glasgow." 

The  pursuer  also  offered  on  record  to  call  both  these 
parties,  or  either  of  them,  on  being  furnished  with  their 
addresses.     This  oner  was  declined  by  the  suspender. 

The  Lord  Ordinary's  interlocutor  sufficiently  indicates 
tho  nature  of  the  case. 

The  Sheriff-substitute  (Skene)  having  decerned  against 
M'Ewan,  he  raised  the  present  suspension  of  a  charge  on 
the  decree. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"  finds  that  the  suspender,  along  with  Charles  Cowan,  be- 
came bound  to  see  the  charger  paid  the  rent  of  a  shop,  to  be 
Jet  by  him  to  Andrew  Cowan,  from  Whitaunday  1S4Q  to  Whit- 
Sunday  1847,  being  £20,  payable  half-yearly  or  quarterly,  as 
the  charger  might  with  :  Finds  that  Andrew  Cowan  having 
entered  into  possession,  appears  to  hare  left  the  shop  and  ab- 
sconded ;  and  a  demand  having  been  made  on  the  suspender 
for  tha  sum  of  £8,  as  the  balance  of  the  rent  due  at  Martinmas 
1846,  the  said  sam  was  paid  by  him,  and  a  receipt  taken  '  on 
account  of  his  cautionary  obligation  for  Andrew  Cowun  :' 
Finds  that  the  said  shop  was,  with  the  knowledge  and  appro- 
bation of  the  suspender,  sublet  to  a  person  of  the  name  of 
Corrle,  from  1st  February  1847  to  the  then  ensuing  Whitsun- 
day, the  suspender  having  undertaken,  by  letter  of  29th  Janu- 
ary 1847,  to  arrange  with  Mr.  Corrle  for  that  period,  and  In 
the  postscript  to  which  letter  he  writes — '  I  will  pay  you,  In 
terms  of  my  letter,  the  rent  due  at  Whitsunday :'  Finds  that, 
on  the  1st  February  1S47,  the  suspender  received  from  Mr. 
Corrie  £8  to  account  of  the  rent  payable  from  that  date  till 
Whitsunday,  said  rent  being  £6 :  10b.,  and  agreed  to  pay  throe- 
fourths  of  any  taxes  which  Mi.  Corrie  might  pay  for  the  year 
from  Whitsunday  1846  to  Whitsunday  1847 ;  and,  on  the  6th 
of  February  1847,  the  suspender  farther  received  from  Come 
the  sum  of  £2,  for  which  he  granted  a  receipt,  an  the  balance 
of  the  rent  up  to  the  said  term  of  Whitsunday:  Finds  that  the 
suspender  never  paid  any  part  of  this  sub-rent  to  the  charger, 
to  whom  the  sum  uf  £10  fur  the  half-year's  rent  from  Martin- 
mas 1846  to  Whitsuuday  1847  is  still  due:  Finds,  .that  as 
Charles  Cowan  and  Andrew  Cowan  can  neither  of  them  be 
traced,  the  action  before  the  Sheriff  was  well  directed  against 
the  suspender ;  and  in  respect  of  the  terms  of  the  original 
cautionary  obligation,  as  construed  by  the  suspender's  letter 
and  whole  conduct,  and  also  in  respect  of  what  actually  oc- 
curred relative  to  the  possession  of  the  premises  after  Andrew 
Cowan  had  left  the  same,  finds  that  the  suspender  is  liable 
In  the  half-year's  rent  concluded  for :  Therefore,  repels  the 
reasons  of  suspension,  remits  amplidUr  to  the  Sheriff,  and  de- 
cerns :    Finds  the  suspender  liable  In  expenses." 

The  suspender  reclaimed,  and  pleaded — Being  bound 
merely  as  cautioner,  he  could  not  be  liable,  at  least  for 
the  full  sum,  unless  the  principal  were  discussed  and  the 
co-cautioner  colled.     There  were  only  two  exceptions  to 


this  rule,  vis.  that  the  parties  were  bankrupt,  or Ubi 
the  country.  This  was  different  from  the  oKtoano*. 
where  the  defence  of  all  parties  not  called,  was  task 
There,  indeed,  if  the  pursuer  did  not  know  the  tA&m 
of  these  parties,  the  defender  required  to  furnisi  tie 
or  abandon  that  defence.  But  here  the  oblipuu  ?. 
the  letter  were  chosen  by  the  landlord  himself,  u!  '« 
could  not  pretend  ignorance  of  their  addresses, ni^ 
and  not  the  suspender,  was  bound  to  ascertain  fa 
change  of  residence.  All  that  the  charger  aid  is. 
that  he  was  unable  to  find  them ;  he  made  no  j<stTi 
averment  that  they  were  out  of  the  country. 

The  charger  pleaded — 1 .  That  he  was  not  Vmu  fc 
call  the  eo-obligant  and  the  principal,  as  the  ansptsw 
was  liable  for  the  rent  as  an  individual.  2.Tk; 
bound  to  call  them,  he  had  sufficiently  implement?:  it 
obligation. 

Lord  Ivory — The  suspender  says  he  is  the  agent  rfn*' 
these  brothers ;  he  must  therefore  have  been  in  coin  tmaow. 
with  them.     Tho  cafe  of  Oammell,  let  July  I8SS,s;d  |«i 

Lord  I'rtrident. — M'Ewan  admits  he  was  agent  fa  Ami 
Cowan.  If  his  agent  cannot  find  him,  rarely  lie  chaff) 
not  bound  to  do  so.  M'Ewan  is  clearly  liable ;  and 1  u  a 
adhering. 

Lord  Cvninghame  concurred. 

Lord  Fulltrten  absent. 

The  Court  adhered. 
Lord  Ordinary,  Robertson.— ,4  c*.  Moncraiff,  Puttisoj :  M: 
Bel),  8.8  C.  Agent.— Alt.  Lord  Advocate  (togliii),  ti.to 
J.  A.  Macrae,  W.&  Agent.-L.  Clerk— (VM.) 

28(A  May  1852. 
Fiasr  Division. 
No.  226. — Alexander  Maconochie  of  MeaJwte 
Pursuer,  v.  Thbi  Govbbnoes  of  Trinity  Husfiii 
of1  Edinburgh,  Defenders. 

Superior  and  Vassal — Null -En  try — Composition-  Co^,;- 
Titles— Title  to  Sue  — A  superior  infi/l  in  limit  If  "■■" 
amine,  brought  an  action  cf  reduaion-improbatitm  ai  acre 
of  non-entry  against  (As  vattalt.  h  UbelUng  hit  Mi,  fc  «." 
a  mid-couple  connecting  hint  vritfi  the  original  npoisf.  ?*■- 
did  net  produce.  He  admittedly  had  not,  for  aon  lim]**!*' 
lubitqueal  to  hit  in/if tmtnt,  levied  feudulia  /rem  (J*  rasi ' 
had  they  leer  reeognited  him  by  taking  an  entry  frmiia.  II' 
aeer.the  iiualz  denied  all  knerlcdgtofthepiruir.aiix* 
and  proved,  that  up  to  the  year  immediatel]  pretioa  It  w J 
which  the  action  wai  brought,  they  hod  accounted  jar  litji**1 
to  the  original  superior.  A  eompotitivn  cf  a  yeari  mi n ' ' 
though  not  concluded  for  in  the  tvvnmnM,  vol  tleimij" 
catiatt  on  the  record  -Held  thai  the  title  U  me  Km  nurf» 
the  drcumitancet,  and  action  thaniucd  accordingly. 

In  1800,  the  Town-Council  of  Edinburgh,  is  &?* 
nors  of  Trinity  Hospital,  were  feudally  vested  as  <t  r- 
vassala  in  certain  lands  in  the  county  of  &■:■-- 
In  the  same  year,  with  a  view  to  profit  by  the  ■!: 
the  superiority  of  the  lands  as  a  freehold  <p:i 
tion,  the  defenders  granted  a  disposition  of  the » 
ntuni   utile  to    Sir  James   Stirling,  then  Prov'* 
EcUnburgh,  on  which  ho  was  infeft  in  Febroarj  of 
year.     The  feu-duty  in  this  disposition  was  1/i  T- 
then  proceeded  to  sell  the  superiority  of  tha  1st- 
public  roup.     By  a  clause  in  the  articles  cf  roup  3  * 
provided,  that  tho  disponeo  of  the  ssmerioritr  * 
on  the  dominium  utile  being  redisponod  bj  Si:  ■  - 
Stirling,  receive  the  defenders  as  vassals  upon  |°'- 
of  1/6  of  annual  feu-duty.     Mr.  Kerr  of  1^" 
became  purchaser  of  the  superiority  of  the  b»&> 
in  May  1800,  a  disposition  of  them  wasgnnM' 
favour,  which  specially  referred  to  the  articles  •* ' 


1852.] 


IN  TUB  COURT  OP  SEB6ION,  Ao. 


Upon  the  procurutory  contained  in  tho  disposition,  Kerr 
expede  a  crown-charter  of  resignation,  but  he  was  not 
in  ft;  ft  upon  it. 

In  February  1801,  Sir  James  Stirling  redisponed  the 
dominium  utile  to  the  defenders,  and  in  the  same  month 
they  expede  infeftment  on  the  disposition.  Sir  James 
died  in  1805. 

In  1848,  the  pursuer  brought  this  action  of  reduc- 
tion -improbation  and  declarator  of  non-entry  against 
the  defenders,  libelling  that  be  was  "immediate  law- 
ful superior,  and  infeft  in"  a  portion  of  the  lands  above 
mentioned — 

"  conform  fat  crown -charter  of  resignation  In  favour  of  James 
Kerr,  Bsqnire  of  Blackshiels,  dated  the  2d  day  of  June  1800, 
and  written  to  the  seal,  registered  and  sealed,  on  the  18th  day 
of  the  Mine  month  atidyear;  disposition  and  assignation  of 
tho  said  lands,  teioda  and  others,  by  the  said  James  Kerr  in 
favour  of  the  Eight  Honourable  George  Earl  of  Morton,  and 
which  specially  conveyed  the  unexecuted  precept  of  sasino 
contained  in  the  said  crown-charter  of  resignation  ;  disposition 
anil  assignation  of  the  said  lauds  and  others  by  the  said  Right 
Honourable  George  Earl  of  Morton  in  favour  of  the  pursuer, 
and  which  specially  conveyed  the  aaid  unexecuted  precept  of 
saalue ;  and  instrument  of  saaiue  following  upon  the  said  pre- 
cept, in  the  pursuer's  favour,  dated  8 1st  day  of  March,  and  re- 
corded in  the  particular  register  of  satinee  kept  at  Edinburgh, 
on  the  23d  day  of  April  1802." 

The  summons  concluded  that  the  lands  should  be  found 
to  have  been  in  non-entry  since  February  1805,  the 
date  of  the  decease  of  the  hist  vassal  iufeft,  and  that  the 
pursuer  was  entitled  to  payment  of  the  non-entry  duties 
from  that  date,  at  the  rate  of  1/6  a  year.  In  his  con- 
descendence, the  pursuer  also  demanded  a  year's  rent  as 
composition  for  entering  the  defenders,  the  entry  of  sin- 
gular successors  not  being  taxed. 

His  third  plea  in  law  was  in  these  terms: — 
"  The  entry  of  singular  successors  not  being  taxed  In  the 
grant  in  favour  of  the  defenders'  author,  the  pursuer,  as  an 
onerous  singular  successor  in  the  superiority  of  the  lands  in 
question,  is  not  bound  to  enter  the  defenders  without  pay- 
ment of  a  year's  rent  us  composition." 

The  disposition  and  assignation  from  Kerr  of  Black 
ahieis  to  Lord  Morton,  libelled  on,  was  not  produced; 
and  the  pursuer  having  been  allowed  an  opportunity  of 
proving  its  tenor,  acknowledged  that  he  was  unablo  to 
do  so.  The  pursuer  had  never  levied  any  of  the  feu- 
duties,  nor  granted  an  entry  to  the  defenders;  and  they 
stated,  that  they  had  for  more  than  forty  years  accounted 
to  Mr.  Kerr  for  the  feu-duty  of  1/6,  and  had  never 
heard  of  the  pursuer  till  1818. 

In  these  circumstances,  they  pleaded,  that  the  pur- 
suer had  no  title,  he  having  hilled  to  produce  the  con- 
veyance from  Kerr  to  Lord  Morton,  which  was  an  in- 
dispensable mid-couple,  and  an  essential  part  of  his  title. 

Their  jSrst  plea  in  law  was  as  follows: — 

"The  pursuer  has  produced  no  good  or  valid  title  to  the 
superiority  of  the  lands.  His  infeftment  has  no  warrant  in 
■my  of  the  titles  produced.  His  right  to  be  infeft  rests  on  the 
mure  assertion  of  the  notary  who  look  the  infeftment." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Sustains  the  defence  contained  in  the  defenders'  Brat  plea 
in  law,  aeeoUsiea  from  the  whole  conclusions  of  the  libel,  and 
decern*  :  Finds  expenses  due. 

"  Mute. — Before  1800,  t  hapten™  dominium  as  to  both  property 
&nd  superiority  stood  here  vested  in  the  defenders.  The  do- 
mtinium  utile  was  separated  by  a  feu.right,  which  the  defending 
granted  to  Sir  James  Stirling, — with  relative  saslne  in  bis  fa- 
vour, dated  18th  February  1800.  The  dominium  directum  Was 
afterwards  (in  terras  of  certain  intermediate  articles  of  roup) 


conveyed  to  Mr.  Kerr  of  Blackshlela,  14th  May  1800.  And  It 
is  sg  angular  hccow  under  this  superiority  Utle,  that  the 
pursuer  now  claims  right, — the  iiifeftment  on  which  he  founds 
being  dated  18th  March,  and  recorded  22d  April  1802.  In 
the  meanwhile,  the  dominium  utile  had  been  re-acquired  by  the 
defenders  from  Sir  James  Stirling,  by  disposition  dated  23d, 
and  on  which  sasine  followed  on  27th  February  1801. 

"  There  was  thus  no  connection  between  the  present  parties 
in  the  constitution  of  the  feu.  Neither  has  the  pursuer  been  at 
any  time  acknowledged  qua  superior  as  regards  any  renewal 
of  the  vassal's  investiture.    Moreover,  from  1802  down  to  the 

fircnent  day,  the  pursuer  has  never  been  in  possesion  by  draw- 
ng  a  single  feu-duty.  In  a  word,  there  has  in  no  shape,  from 
first  to  last,  been  on  the  part  of  the  defenders  any  recognition 
of  the  pursuer,  or  any  dealing  with  him  in  the  feudal  character 
of  superior. 

"  In  this  state  of  matters, — whether,  on  the  mero  strength 
of  the  pursuer's  recorded  sssine,  it  might  or  might  not  have 
been  a  safe  proceeding  for  the  defenders  to  have  taken  an 
entry  from  him,  is  one  question  ;  and  so  for,  perhaps,  the 
authorities  relied  on  by  the  pursuer — (Stewart,  9th  Feb.  1749, 
Kilk.889;  Gillespie,  24th  July  1764,  D.  2860;  Qibson-Craig, 
10th  July  1838,  18  3.  1882,  affirmed  on  appeal,  2  Bob.  446 ; 
limes,  20th  Nov.  1844, 7  D  141)— might  have  been  to  the  pur- 
pose. But  the  point  here  in  dispute  lies  deeper.  It  Is  not  a 
mere  question, — whether  an  entry  given  by  the  pursuer  shall, 
as  on  the  faith  of  the  pubb'c  records,  be  good  against  other 
competing  claimants  of  the  superiority.  The  defenders  hare 
an  interest  beyond,  and  apart  from  this — vis.  as  regards  the 
terms  upon  which  they  are  entitled  to  be  entered,  and  the 
extent  of  composition  tbuy  are  bound  to  pay.  Had  this  ques- 
tion arisen  with  the  pursuer's  alleged  author  Mr.  Kerr,  it 
seems  to  be  conceded,  that  that  gentleman,  through  the  per- 
sonal obligations  imposed  In  tho  original  articles  of  roup,  and 
relative  disposition  to  the  superiority,  would  have  been  bound 
to  enter  the  defenders  for  a  mere  nominal  com  position.  But 
the  pursuer  claims  to  be  quit  of  this  obligation,  in  bis  cha- 
racter of  singular  successor.  It  thus  becomes  of  importance  to 
inquire,  whether  or  not  he  be  entitled  to  the  character  and 
privilege  which  be  claims.  And,  in  the  absence  of  the  disposi- 
tion from  Mr.  Kerr  to  lord  Morton,  (npon  which  his  own  right, 
ss  derived  through  the  latter,  depends),  thin  cannot  be  ascer- 
tained. The  dofendersbave  thus  asnbstantial  and  patrimonial 
Interest  in  the  defence  which  they  have  pleaded. 

"But  even  bad  it  been  otherwise,  It  is  thought  they  are 
warranted  In  insisting  that  the  pursuer  shall  produce  a  com- 

Clete  progress  It  is  no  doubt  laid  down  (Stair  2. 4. 6.)  that, 
i  the  general  case,  'Superiors  nor  their  donators  need  not 
instruct  their  superior's  right,  but  the  vassal  must  acknow- 
ledge it,  or  disclaim  him  upon  his  peril.'  But  the  same  au- 
thority expressly  adds, — that  this  '  will  not  bold  if  tbe  right 
of  superiority  be  newly  acquired,  and  no  infeftment  given  to  the 
vassal,  or  hit  preaetenors,  by  virtue  thereof.'  And,  in  another 
pamage,  he  stilt  further  says, — that  'disclamation  taketh  no 
place  if  it  proceed  through  ignorance  upon  any  probable 
grcund,  which  maysevtral  ways  occur:— First,  as  to  tbe  whole 
fee,  when  the  cote  is  pot  betwixt  the  first  superior  and  the  first  vassal, 
but  betwixt  their  successors, — as  if  the  vassal  should  deny  a  person 
to  be  his  superior's  heir  in  that  superiority  through  any  doubt- 
fulness of  his  being  lawful  heir,'  &c, — but,  '  much  more  when 
the  superior  is  singular  successor  to  the  first  superior,  or  the  vassal 
singular  successor  to  thifomtr  vassal' — {1 'bid.  1 11.  20.)  Bu.kluu 
(2.  11.  24.)  is  no  less  distinct : — '  Where  the  pursuer  in  tiny ular 
successor  in  the  superiority,  be  will  be  obliged  to  produce  his  pro- 
gress thereto  before  the  defender  bo  bound  to  answer,  w.iett 
the  defender  has  formerly  owned  hii  right  by  taking  charters  from 
him.'  Aud  SO,  accordingly,  it  was  decided,  E.  t^menrferry,  18th 
Jan.  1681,  D.  8657,  which  differs  in  this  respect  from  tho 
pursuer's  authority  of  /an**,  supra,  where  the  '  vassal  or  his 
author  had  ones  rceogniied  the  pmsuer  as  superior  by  taking  an 
entry  from  Mm.'  Nay,  the  present  learned  Professor  of  Soots 
Law  lays  the  rule  broadly  down,  even  in  tbe  general  case, — 
that,  '  according  to  modern  practice,  the  superior  may  be  re- 
quired to  produce  his  title,  so  that  the  vusaal  may  be  satisfied 
that  be  is  entitled  to  enter  him,  and  can  give  a  valid  entry.' — 
Hurt' i  [Jul.  p.  207." 

Tho  pursuer  reclaimed. 
Dean  of  Faculty  and  Q.  Hot*  for  reclaimer — 
The  present  action  was  simply  a  declarator  of  non-entry,  ac- 
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companies!  in  usual  form  with  conciliating  for  reduction  -im- 
prohation,  but  these  were  on];*  nsed  to  force  production  of  the 
defender'-!  title,  and  would  fly  off  on  its  beiiip  produced  No- 
thing tint  the  title  to  sue  a  non-entry  was  before  the  Conrt 
The  summons  contained  no  conclusion  for  payment  of  a  year's 
rent.  All  defences  upon  that  point  were  still  open  to  the  de- 
fender*. The  pursuer  was  infeft  as  superior  on  the  n-gister. 
No  flaw  iu  alleged  in  the  instrument  nf  Basine  or  f  t*  warrant! 
No  competitor  appeared  to  claim  the  surH-riuiily,  fur  a  sup- 
posed ngbt  Id  Mr.  Learmonth  of  Dean  had  been  reduced  by 
Die  pursuer.  All  that  wag  said  was,  that  one  of  the  warrants 
of  Basing,  via.  the  conveyance  by  Kerr  to  Lord  Morton,  was  not 
produced.  The  superior  was  not  bound  to  produce  it  He  was 
only  bound  to  produce  his  recorded  infcfttnent  as  superior. 
That  was  the  general  rule.  Was  the  present  case  an  exception 
to  it  f  It  was  of  Immense  Importance  to  the  landtrigbtfl  of 
Scotland  that  that  rule  should  not  be  shaken.  It  never  was 
heard  of,  that  a  superior  was  bound  to  produce  a  prescriptive 
progress.  The  Lord  Ordinary  had  mis-read  the  passage  In 
Stair.  2.  4.  6  What  Stair  said  was,  that  whore  a  vassal  had 
once  taken  an  entry  from  a  superior,  the  superior  was  not 
bound  to  produce  even  his  sasine.  Where  the  superior  had 
not  been  recognised,  Stair  thought  it  enough  for  him  to  pro- 
duce his  sasine.  The  case  in  which  Btair  held  a  different  opi- 
nion, was  where  a  question  of  disclamation  (a  casualty  now 
obsolete)  occurred.  As  that  was  a  feudal  crime,  it  was  neoes- 
aary  for  the  superior,  in  Order  to  take  advantage  of  it,  to  in- 
struct his  title.  Erskine  (2.  6  41.)  was  also  an  authority  for 
the  pursuer.  In  the  cases  of  Craig  v.  Cochrane  and  Innes  o. 
Gordon,  there  was  no  doubt  considerable  discussion  ss  to  whe- 
ther the  progress  produced  was  a  good  ona ;  but  It  was  also 
argued,  and  held,  that  the  superior's  sasine  in  the  lands  was 
enough ;  it  im  held  that  the  vassal  was  safe  Id  taking  tha 
title,  and  that  he  had  no  interest  to  object  In  the  case  of 
Innes,  as  here,  there  was  a  declarator  of  non-entry.  The  only 
adverse  authority  was  the  case  of  Lord  Qneensferry,  18th  Jan. 
1881,  H.  8557.  But  that  case  was  reported  by  Lord  Stair, 
who,  after  its  date,  gave  the  weight  of  his  authority  in  favour 
of  the  pursuer's  plea.  What  specialties  were  there  in  the  pre- 
sent case  T  Because  the  pursuer  narrated  all  his  title  in  his 
summons,  was  he  therefore  bound  to  produce  more  than  the 
law  reqnired  f  It  was  said  that  the  vassals  had  never  recog- 
nised the  pursuer's  title.  That  might  have  been  a  good  de- 
fence if  the  pursuer  had  not  produced  his  sasine,  bat  was  no 
good  objection  where  the  sasine  was  produced. 

H.  J.  Robertson  and  Mare  contra. 

Lord  Fretidmt. — From  the  manner  In  which  this  cobs  has 
been  argned,  it  seems  to  be  regarded  as  raising  a  point  of  taw 
of  considerable  importance.  I  do  not  think,  on  attending  to 
the  circumstances  of  the  case,  that  it  raises  so  wide  a  question 
as  seemed  to  be  supposed  by  the  pursuer.  It  is  contended  by 
the  pursuer,  that  in  an  action  of  declarator  of  non-entry,  it  is 
not  necessary  for  the  superior  to  exhibit  more  than  his  sasine ; 
white,  on  the  other  side,  it  Is  argued,  that  in  no  case  is  the 
mere  exhibition  of  a  superior's  sasine  a  sufficient  production 
to  give  him  a  title  to  insist  in  such  an  action.  I  am  not  pre- 
pared to  concur  with  either  of  these  general  propositions.  It 
appears  from  the  record,  and  is  admitted  by  both  parties,  that, 
hi  the  year  1800,  Mr.  Kerr  of  Blacksbiels  was  superior  ot  these 
lands  In  virtue  of  a  crown-charter  of  resignation.  At  that 
date,  Kir  James  Stirling  was  vassal  in  the  lands.  The  present 
vassals  are  the  Trinity  Hospital  In  1848,  Air.  Maconochie 
brought  this  declarator  of  non-entry,  setting  forth  that  be  was 
superior  of  the  lands.  Be  brings  it,  no  doubt,  in  the  usual 
form.  Still  that  usual  form  is  one  of  the  most  stringent  and 
artificial  with  which  we  are  acquainted.  It  if  said  by  the  Dean 
of  Faculty,  that  this  Is  just  a  declarator  of  non-entry,  and  that 
we  must  look  merely  at  the  conclusions  lor  non-entry.  But 
we  must  look  also  to  the  artificial  way  in  which  this  end,  as 
well  as  tbe  ultimate  end  to  be  effected,  are  proposed  to  bo 
wrought  out  The  superior  here  concludes  for  reduction  of  his 
vassal's  title,  and  part  of  his  action  is  to  have  it  fonnd  that  he 
is  entitled  to  enter  upon  his  lands.  No  doubt  these  conse- 
quences will  be  avoided  if  tbe  vassal  does  certain  things,  but 
still  this  form  of  process  is  used  as  a  compulsitor  to  obtain 
certain  ends  It  is  involved  in  the  nature  of  the  action,  that 
tbe  pursuer  has  right  to  the  lands,  and  is  in  certain  cases  en- 
titled to  [HwseBtion  of  them.  The  pursuer  sets  forth  that  ho  iB 
enpciior  in  virtue  of  certain  writs— among  others,  by  it  convey. 


ance  from  Kerr  to  Lord  Morton,  and  by  another  aarr/tn 
from  Lord  Morton  to  himself.  Th»re  is  no  erldesetibi 
Kerr's  title  was  completed,  but  It  is  said  be  tranafcned  tit  rra 
to  the  preparatory  and  precept,  and  that  tbe  pntnerbin 
infeft  lu  the  lands.  The  defenders  answer  to  this,  -  Wt  W 
nothing  about  yon — we  have  always  dealt  with  Kerrs* 
perior,"  and  they  produce  receipts  from  him  or  hutratok 
feu-duties  extending  over  40  years,  being  IS:  3a  is  aH.u* 
in  date  as  1847,  the  very  year  before  this  sctionnetiiel 
The  pursuer,  again,  does  not  aver  that  he  ever  colltetel  St 
duties,  or  was  in  any  way  recognised  by  the  defcndtn,  Ti 
assignation  from  Lord  Morton  to  tbe  ptnsuerdoa  not  one 
him  with  Kerr,  without  the  conveyance  from  the  litter  to  1st 
Morton.  Tbe  pursuer  has  on  record  an  infeftmeat  is  fa 
lands ;  that  Is  alL  There  is  no  case  of  prescription  total 
I  do  not  think  the  ancient  date  of  his  infefhnent  will  its* 
the  pursuer.  It  is  no  better  than  a  recent  faslac.  Kn.ii 
rather  worse,  for  notwithstanding  its  coiapsrstiieh  was 
date,  no  rights  appear  ever  to  nave  bean  exorcised  isMiitaa 
it;  and,  so  late  as  1817,  the  rights  of  superiority  but  ha 
exercised  by  another  person.  Tha  question  then  intuit 
is  a  pursuer  in  snch  drcuinstances  bound  to  predBx,*ali 
defender  entitled  to  demand.  The  vassal  and  anpakrin 
two  different  estates,  and  may  possess  long  side  by  aide  nt 
out  much  Interfering  with  one  another,  and  it  tnsrotas 
of  little  importance  to  the  vassal  who  is  his  snpsra.  i; 
here  the  vassal  has  a  most  important  interest  U  stili  fc> 
the  shape  of  this  action,  technical  merely  though  it  hits, 
the  pursuer  concludes  for  reduction  of  the  vsshTi  title  I 
may  be  true  that  this  machinery  is  mod  only  as  >  set" 
compulsitor  to  produce  certain  other  effects,— still  it  is  t  en 
of  a  formidable  nature;  and  (though  I  agree  in  mncliol  rj 
has  been  said  by  the  Dean)  I  cannot  exclude  this  riew,lil 
the  superior  is  entitled  to  refuse  an  entry  except  npn  pt 
ment  of  a  year's  rent  by  these  defenders. 


therefore  entitled  to  insist  upon 
would  warrant  this  conclusion  against 
then,  between  superior  and  vassal,  wber 


being  probcMi 
m.    Irjiqa&; 


them. 

gular  successor,  where  the  vassal  denies  all  kssvUp'a 
and  has  paid  his  fru-duties  to  another,  and  when  lit  ae« 
hat  not  connected  himself  with  the  original  superior,!* 
production  of  a  simple  saline  enough  I  Now,  in  the  p» 
case,  sasine  is  not  enough  without  the  production  of  as  a 


Is  It  enough,  in  all  cases  of  non-entry,  for  the  pamnue 
hibit  hi*  recorded  sasine  f  That  was  yesterday  muitia-. 
and  passages  from  Stair  and  others  were  quoted  inetpp" 
the  doctrine.  Now,  in  most  of  then  passages,  the  eipss* 
"  infeflment"  is  an  ambiguous  term.  It  is  not  eiesrtki 
there  means  no  more  than  tbe  simple  instrument  of  sste- 
the  probability  is,  that  it  means  feudal  investiture  by  etsrer 
and  sasine;  and  certainly  Btair  makes  soma  ei press  eicntn 
to  the  rule  which  he  is  supposed  to  lay  down  shsalntebv-* 
for  instance,  in  cases  where  the  superiority  baa  bees  en^s 
by  adjudication.  Looking  to  the  assault  which  in  via' 
declarator  of  non-entry  makes  on  the  title  of  the  nasi-1 
entitled  to  say  to  the  pursuer  of  such  an  action,  i>  tbe  errs 
stances  which  are  disclosed  in  this  case,  "You  »■*?«*' 
something  more  than  a  mere  sasine. '  Nor  should  weforp1* 
this  is  an  action  in  which  the  pursuer  is  maintaining  tsr.-: 
to  a  year's  rent  True,  be  tells  us  at  the  bar  that  he  dns  i- ' 
insist  on  it;  but  on  record  he  has  certainly  mixed  H*Jr] 
tbe  question  of  non  entry.  I  therefore  agree  with  the  In- 
ordinary. But  I  would  be  disposed  to  alter  theformefut 
terlocutor,  as  it  assoilzies  the  defender  from  the  whole  eat- 
skins  of  tbe  libel ;  I  should  wish  it  to  be  res  yaaban  <*-'.  ~ 
the  question  which  has  been  argued  before  us. 

Lord  Cuninghamt.—'l  not  only  sgree  with  your  Lord*!-' 
thinking  that  the  pursuer  has  produced  no  valid  title  toss?" 
such  an  action  as  tbe  present  in  general,  but  that  ts*w» 
so  far  as  produced,  effectually  obviate  the  action  ai enfcrert  "' 
insisted  in  under  tin  pleas  set  forth  in  the  c:i*ed  recori  rj_ 
have  it  declared  that  the  pursuer  is  only  bound  toes"/* 
defenders  on  payment  of  a  ytar'i  rau.  The  cast  lies  *<"* 
narrow  compass.  . 

Tbe  town  of  Edinburgh,  ss  administrators  of  TiMl** 
pita),  were  prevailed  on  in  1800  to  make  the  lauds  of  a*  '■ 
pitsl  the  subject  of  political  operations,  This  now  «■]«*-' ; 
proceeding  has  involved  tbe  hospital  in  the  preteot  v**' 


W2.] 


IN  THE  COURT  OF  SESSION,  Ac. 


nd  it  may  be  followed  with  other*  some  day  infcrrinp:  serious 
ftfirai'iit  hi  the  properly  of  the  charitable  institution  under 
hsiye  of  the  defenders.  For  that,  however,  the  present  pur- 
ler is  nonsy  his  men  hie  or  responsible.  He  appears  to  have 
Itterved  n  superiorly  in  the  market,  and  to  hare  acquired  it 
ir  (n  onerous  consideration. 

The  operation*  of  tlia  administrators  of  the  hrapltal  In  1800, 
■e  clearly  traceable  from  the  deeds  produced.  The  magistrates 
I  Edinburgh  first  gate  a  feu  of  the  whole  estate  of  Trinity 
i*pital,  near  Edinburgh,  to  Sir  Jame*  Stirling,  then  their  Lord 
rovost  Thereafter  they  conveyed  the  superiority  remaining 
ith  litem,  to  Mr,  Kerr  of  Blsckshiels,  and  his  successors,  under 
1  obligation  or  condition  expressed,  it  is  believed,  in  yririsn  of 
le  disposition,  (though  that  Is  not  produced},  that  Mr.  Kerr,  anil 

■  heirs  and  successors,  should  be  obliged  to  enter  the  hospital, 
id  their  immediate  heritable  tenant*  ami  vassal*,  "lor  payment 
'  Is.  sd.  sterling,  which  ia  the  feu-duty  payable  by  aaid  James 
lirling,  according  to  the  feu-disposition  in  his  favour."  Mr. 
err  passed  a  crown-charter  containing  that  obligation  inserted 

At  body  of  (As  grant,  aa  admitted  in  the  condescendence). 

Mr.  Kerr  disponed  a  lot  of  the  superiority  conveyed  in  that 
iirter,  to  the  Earl  of  Morton ;  and  his  Lordship  disponed  to 
r.  Maconochie.   In  these  conveyance*,  the  unexecuted  precept 

Mr.  Kerr's  crown  charter  was.  assigned,  and  each  conveyance 
eclally  reci'fta!  the  obligation  of  the  crown-disponee  and  his 
ccessors  to  enter  the  hospital  and  their  vassal*  fur  the  elusory 
lyment  before  specified.  The  same  obligation  also  i>  rtptatad 
rbatirx  in  ike  pursuer's  imtnnxcnt  oftatine  produced.  The  title 
lis  constituted,  I  repeat  appear*  to  me  insufficient  to  support 
e  pursuer's  claim  aa  laid  on  record,  either  in  the  present,  or  in 
iy  other  of  the  same  import  that  can  he  instituted. 

I.  Suppose  there  were  no  peculiarity  In  the  titles  so  far  a* 
odrjeed,  I  am  of  opinion  that  the  chasm  in  the  productions 
re,  would  be  fatal  in  cases  of  non-entry  generally.  The  title 
founded  on  a  crown-charter  in  favour  of  Mr.  Kerr,  mi  which 
e  latter  took  no  infeft merit,  but  conveyed  it  to  Lord  Morton,  by 
>om  it  was  disponed  to  the  pursuer,  with  assignation  to  the 
Dwn-precept,  and  the  pursuer  is  infeft  thereon.  The  crown- 
arter,  however,  vu  not  in  favour  of  the  Earl,  but  of  Mr.  Kerr ; 
d  no  conveyance  from  the  latter  to  hia  Lordship  is  exhibited, 
ut  it  a  plain  and  indispu table  defect  and  chum  to  the  title. 
ich  a  defect  would  not  have  been  dispensed  with  in  the  old 
rjcedure  before  courts  of  freeholders,  where  questions  of  title 
!ru  constantly  tried  ;  and  the  authorities  quoted  in  the  Lord 
•'Hilary's  note,  shew  that  the  production  of  a  sufficient  and 
mplete  title  by  a  superior  is  still  more  rigidly  required  in 
■i-ting  in  the  penal  action  uf  non-entry  and  reduction. 

The  production  of  such  ■  title  here,  connecting  the  pursuer 
th  the  grantee  of  the  crown -charier  founded  on,  i*  peculiarly 
cessary.  The  pursuer  tins  claimed  the  position  and  right*  of 
is  been  mentioned,  that  the  obligation 
issal  to  Infeft  the  hospital,  and  their 
•It.  for  payment  of  an  elusory  corupo- 
crown -charter,  and  It  1*  presumable 
n  Mr.  Kerr's  disposition  to  Lord  Mor- 
manittiKtly  entitled  to  have  that  dis- 
li  bit  ion  oi  this  part  of  the  title. 

II.  Even  from  tlie  clauses  contained  In  the  incomplete  pro- 
ction  of  title-deed*  in  process,  which  hare  been  already  tpe- 
leil,  I  conceive  that  the  titles,  so  far  as  exhibited,  are  totally 
lulficieiit  to  support  the  action  now  in  dependence,  as  explained 
d  urged  on  record.  The  pursuer,  in  hi*  third  plea  in  lav, 
rnda,  that  he  shall  not  be  bound  to  enter  the  defenders  nil/tout 
ymtnt  of  a  year1!  rati  at  conpoiition.  Dues  his  title  as  pru- 
ned, bear  out  or  refute  that  claim?  It  is  contrary  to  the 
irter  founded  on, — to  the  rights  of  the  pursuer  himself  and 

■  predecessors,— and  to  the  special  reservation  In  hi*  infeft- 
mt,  which  bears  to  have  been  token  under  the  burden  of 
tering  the  hospital,  snd  their  heritable  tenants  and  vsssals, 
•  an  elusory  payment. 

So  information  was  given  in  the  debate  aa  to  the  supposed 
mad  on  which  the  plea  obviously  arising  to  tbe  vassals  from 
s  burden,  could  be  obviated ;  and  I  am  unable  at  present  to 
in  sny  conjecture  on  tlie  subject,  at  I  am  not  aware  on  what 
at  plea  or  ground  a  special  nmnaikm  and  condition  in  a  crown 
uit  can  be  resisted  by  sn  assignee  of  the  charter,  producing 
th  a  conveyance  and  infeft  men  t,  with  the  reservations  re- 
lied at  length  in  the  right  granted  to  himself,  and  snbse- 
ently  in  his  own  infef  imen t. 
It  it  not  easy  to  see  on  what  ground  Kerr,  tlie  origin*]  grantee 


owed  o 

the  mar 

i.     The  defenders  s 

mly  ascertained  by 

of  the  charter,  could  on  thai  deed,  and  under  the  real  burden  in 
hit  conveyance  from  his  authors,  hive  refused  an  entry  to  the 
defenders  on  payment  of  tlie  small  composition  fixed  in  hit  title. 
Any  doubt  on  such  *  point  seems  preposterous,  looking  to  the 
elenr  and  positive  terms  of  the  obligation  imposed  on  Mr.  Kerr, 
anil  repeated  in  his  charter.  Farther,  if  Mr.  Kerr's  obligation 
be  not  effectually  transferred  to  hit  successor,  and  to  the  pur- 
suer, by  the  aeries  of  deeds  before  quoted,  It  would  be  difficult 
to  conceive  how  any  fair  and  useful  agreement,  in  such  trans- 
actions bi-twecn  superior  anil  fruars,  *tid  their  successors,  could 
ever  be  made  real  anil  Moiling  nn  lingular  successors. 

Lord  Ivory  — I  have  little  to  add  to  what  ia  contained  in  my 
note-  The  discusaion  which  we  have  recently  heard,  ha*  not 
shaken,  but  confirmed  my  confidence  in  the  judgment  pro- 
nounced in  the  Outer  House.  It  was  not  nieiily  on  the  point 
of  title,  but  on  the  merits  also,  that  I  pronounced  a  judgment 
finding  the  partner  not  entitled  to  dumand  an  entry.  Look- 
ing strictly  to  the  record,  probably  only  the  question  of  title 
should  have  been  disposed  of.  But  both  parties  teemed  to  be 
anxious  to  have  a  judgment  on  the  substantial  point  ltet -teen 
them,  and  not  merely  npou  the  question  of  non-entry.  The 
defender*  aaid  they  had  no  objection  to  take  an  entry,  if  it 
would  not  Involve  them  in  payment  of  a  year**  rent.  The 
whole  case  is  in  the  pursuer's  third,  and  the  defenders'  firet  plea 
In  law,  the  latter  being  in  answer  to  the  former.  I  don't  say 
that  at  this  stage  of  tbe  proceedings  we  are  bound  to  look  to 
the  ultimate  claim  of  the  pursuer:  But  when  we  see  a  patri- 
monial question  raised  on  record  between  the  parties,  It  ia  a 
very  important  circumstance  in  looking  to  tbe  authorities  in 
which  the  question  as  to  a  year's  rent  was  decided.  It  was 
with  reference  to  this  view  that  my  interlocutor  wan  pro- 
nounced. But  if  we  are  to  look  at  the  case  more  rigorously 
with  reference  to  the  question  of  form,  and  to  advert  merely 
to  the  point  of  title,  I  do  not  say  that  the  pursuer  it  not  entit- 
led to  nave  the  case  taken  up  in  that  way.  But  that,  Instead 
of  improving  his  iaise,  only  make*  it  worse.  This  la  but  a 
simple  declarator  of  non-entry,  and  nothing  more.  It  Is  ac- 
companied with  that  most  severe  compulsitor,  a  reduction  itn- 
probation.  The  defender  therefor*  says,  "If  yon  are  to  reduce 
my  real  right,  you  must  have  a  real  right  of  your  own,  bnt  you 
only  produce  a  sasine  which  i*  tba  mere  assertion  of  a  notary, 
and  a  mid-couple,  which  Is  a  substantial  portion  of  your  title, 
requires  to  be  produced."  But  doea  the  pursuer  himself  not 
found  upon  this  mid -couple  as  a  part  of  hia  title  T  There  can- 
not be  a  doubt  that  he  doe*;  and  the  Judicature  Act  provides, 
that  whenever  a  party  founds  upon  a  title  in  his  summons, 
the  defender  may  object  to  it.  The  pursuer  says,  that  this 
statement  of  his  title  is  mere  surplusage,  and  that  he  cannot 
thereby  be  cut  out  from  maintaining  any  better  plea  that  he 
may  have.  I  don't  say  that  be  will,  but  It  ia  always  Important 
to  observe,  that  that  ia  the  way  in  which  he  states  his  title, 
and  that,  and  nothing  else,  must  be  his  title,  unless  he  can 
found  upon  a  baro  sasine  as  a  sufficient  title.  But  can  it  really 
be  aaid  that  tbe  superior  can  shut  out  the  vassal  from  saying, 
"  1  know  nothing  about  you, — 1  never  heard  of  you," — and 
from  proving  that  averment  f 

It  is  said  this  view  ft  a.i  innovation  npon  the  law.  It  Is 
very  singular  that  it  should  be  ho,  tor  I  find  it  in  almost  every 
authority,  from  Stair  to  Professor  More.  It  is  argued,  that  all 
these  authorities  have  rcf.  renca  merely  to  disclamation.  But 
that  really  make*  no  difference,  for  what  the  authorities  go 
to  is  this,  that  the  vassal  it  in  such  a  position  that  he  cannot 
be  put  to  hie  diiefamation.  Then  this  very  point  was  decided 
In  Lord  Queensferry's  case.  That  case  was  reported  by  Lord 
Stair  the  very  year  in  which  the  first  edition  of  his  Institutions 
was  published,  and  it  is  vain  to  endeavour  to  make  ut  suppose 
that  a  great  lawyer  like  Lord  Stair  did  not  understand  tbe 
case  he  was  reporting.  It  is  a  very  erroneous  and  loose  con- 
struction of  the  term  tatint,  as  used  in  the  passages  of  Stair 
quoted,  to  suppose  it  to  mran  the  mere  instrument  of  sasine. 
That  it  shewn  by  the  sense  in  which  Stair  undoubtedly  uses 
tlie  term  in  other  passages— Bee  Stair,  S.  2.  12. 

Then,  aa  to  the  form  of  the  Interlocutor :— It  was  made  a 
Judgment  of  absolvitor,  because  the  pursuer  had  taken  time  to 

r trove  the  tenor  of  the  mid.  couple,  and  had  also  acknowledged, 
F I  recollect  rightly,  that  he  could  not  better  his  case,  and  to 
was  ready  to  take  judgment  on  tbe  merits.  But  I  have  no 
objection  to  give  him  an  opportunity  of  being  heard  on  the 
merits,  if  be  thinks,  after  hearing  the  opinion*  delivered,  that 
he  can  make  anything  of  it. 
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Lord  Praident.—l  forgot  to  State,  that.  I  do  not  think  til* 
oases  of  Craig  ani)  Innea  apply  to  this  cms. 

The  Court  pronounced  the  following  interlocutor: — 

"  Adhere  to  the  Lord  Ordinary's  interlocutor,  under  the 
variation,  that  Instead  of  assoilzieing  from  the  whole  conclu- 
sions of  the  action,  they  dismiss  the  action,  and  decern,  and 
find  the  reclaimer  Liable  in  additional  expenses,"  &c 

Lord  Ordinary,  Ivory.— <4«.  Dean  of  Faculty  (Marshall),  fl. 
Boas;  Menaies  and  Mafconochie,  W.B.  AgtsU.-A.IL  H.  J.  Bc 
bertfion.  Mure  ;  Cunninghams  and  Bell,  WJS,  Agrnt: — L. 
Clerk.- {VM.) 

28(AJtfayl852. 

FlBST  DIVISION. 

No.  227. — Robert  Home  and  Mandatory,  Parmer*,  v. 
Thou  as  Bailue,  8.8.O.,  Defender. 

Diligence — Arrestment,  Competency  of — Possession — Culpa — 
Agent  and  Client—An  EngUth  creditor  instructed  a  late-agtat 
in  Edinburgh  to  uw  diligence  an  a  protected  bill  at/ainit  the  accep- 
tor, an  Englithman,  who  had  come  to  Scotland  in  order  to  be  pretent 
at  a  Knight  at  the  Eglinton  Tournament  in  1839.  The  only 
known  personal  property  of  the  acceptor  in  Scotland  were  hit  ac- 
coulrrmentt,  and  two  hortet.  The  accoutrements  were  in  the  inn  at 
trcine  vrhert  he  slept,  the  hortet  being  in  tie  stables  of  Lord  Eylin- 
it  Eglinton  Cattle.     Before  the  expiry  of  the  day)  of  charge 


is  extracted  protest,  the  acceptor 


I   returned  to  England. 


diligence — Held  that  there  toot  no  failure  of  duty  on  the  part  of 
the  agent  in  not  arrttUng  the  hortet  and  aceeutremtnti,  in  respect 
they  mere  not,  in  the  drcutnttaneci,  arrestable. 
Summons — Relevancy — Neglect  of  Duty — WhereapartyU  tough 
to  be  made  liable  on  the  around  of  neglect  of  duty — Opinion,  That 
thepuriuer  of  the  action  mutt  epedjical!y  libel  what  it  mat  the  duty 
of  the  party  to  do  on  the  occasion  on  which  he  it  alleged  to  have 
failed  in  ill  discharge. 

Richard  Leehmcre  was  debtor  to  the  leading  pnrsucr 
in  the  sum  of  £275,  by  bill  dated  18th  July  183f>,  and 
payable  one  month  after  date.  The  pursuer  was  drawer 
of  the  bill,  which  he  indorsed  to  a  person  called  Chaplin, 
but  was  obliged  to  retire  it  by  Leohmere,  the  acceptor, 
tailing  to  pay.    The  bill  was  protested  in  London. 

On  21th  August  1339,  the  pursuer  transmitted  the 
bill  to  the  defender  along  with  the  following  letter: — 

"  On  the  part  of  John  Chaplin,  (and  myself),  I  hare  to  beg 
yon  will  sue  the  acceptor  of  the  enclosed  bill  forthwith  for 
payment.  He  is  one  of  the  Knights  of  the  Tournament  at 
Eglinton  Castle  next  week,  therefore  there  la  no  time  to  be 
lost.  If  there  la  evidence  of  handwriting  required,  I  think 
Mr.  Samuel  Pratt,  the  conductor  of  Tuunianiei it,  in  acquainted 
with  iL  If  he  has  not  the  cash  to  pay,  a  bill  at  one  or  two 
months,  with  a  good  acceptor,  may  he  taken.  He  U  about  40 
years  of  age,  height  about  5  feet  8,  oval  face,  and  sandy  hair 
and  whiskers.    He  has  two  tine  horses,  with  ,  the  one 

a  grey,  the  other  a  bay.    1  am,"  Ac. 

On  26th  August,  the  defender  recorded  at  Edinburgh, 
and  extracted  the  protested  bill.  On  the  29th,  he  went 
to  Eglinton  Castle  with  a  messenger,  in  order  to  take 
steps  to  enforce  payment  of  the  bill,  lie  there  found 
Leohmere  residing  at  an  inn  in  Irvine,  who  at  once 
said  that  he  was  unable  to  pay  him,  but  that  he  expected 
to  be  in  funds  by  the  6th  of  September,  and  that  he  was 
acquainted  with  the  late  Sir  William  Allan,  who  would 
no  doubt  guarantee  his  appearance  iu  Edinburgh  at  the 
defender's  office  on  that  day.  Sir  William  Allan  having 
been  introduced  by  Leehmcre  to  the  defender,  some 
verbal  arrangement  was  entered  into  between  the  parties, 
in  virtue  of  which  the  defender  was  led  to  imagine  that 
Sir  William  guaranteed  Lechmere's  appearance  in  Edin- 
burgh on  6th  September, 

Before  leaving  Eglinton,  which  he  did  on  30th  August, 


the  defender  served  a  charge  for  payment  en  Lute. 
whose  accoutrements  then  lay  iu  the  inn  is  «-fet  h 
slept,  and  the  horses  alleged  to  belong  to  him  im  i 
the  stables  at  Eglinton  Castle. 

Whatever  may  have  been  the  terms  of  the  ami* 
meut  entered  into,  Lecbmere  did  not  make  his  appai- 
ance  at  Edinburgh  on  Cth  September,  and  an  iti- 
by  the  defender  (using  the  name  of  Chaplin)  ipk 
Sir  William  Allan,  under  his  alleged  guarantee,  n* 
unsuccessful. 

After  various  proceedings  against  Lechmerc  ic  b; 
land,  which  ended  in  his  incarceration,  but  which  n 
ineffectual  to  operate  payment  of  the  bill,  the  parata.: 
1849,  brought  the  present  action  against  the  de&nk 
The  summons  subsumed — 

"  That  by  the  failure  of  the  said  Thomas  Baiflic,  ri 
under  the  instructions  of  the  pursuer  as  aforesaid,  to  imsv. 
horses  and  accoutrements  of  the  said  Bichard  IjaAmat,  n 
further,  by  his  foiure  to  take  the  wiitten  ohligaLiun  d tie »i 
Sir  William  Allan  for  the  appearance  of  the  said  Bichud  Iai- 
mere,  or  to  pay  the  debt  contained  in  the  (aid  bill, « i-iif 
wise  to  put  said  diligence  in  execution,  the  said ThomuEtu, 
defender,  failed  in  bis  duty  as  agent  to  the  pursoer,  up:  b 
rendered  himself  personally  liable  for  the  sum  conUiaei  a  u 
said  Biuhard  Lechmere's  acceptance,  with  inlenat  deal 
since  the  said  bill  foil  due." 

The  defender  pleaded,  infer  alia,  2.  That  the  pmw 
had  failed  to  libel  auy  relevant  or  sufficient  gmami- : 
infer  personal  liability.  6.  That  having  failed  tee 
forth  grounds  in  fact  or  law  to  support  the  eonuW- 
the  defender  was  entitled  to  be  assoiliied. 

The  Lord  Ordinary  sustained  the  purauer'B  title  v>  -■ 
sist,  and  found  the  action  relevant,  adding  the  fulluii^- 

•>  Note.— Tho  productions  made  by  the  pursuers  w*  * 
the  Lord  Ordinary  to  remove  all  objection  to  foe  uu  u-to 
in  the  action. 

"  With  regard,  again,  to  the  matter  of  relevuKj.  f> 
which  the  parties  were  heard  at  the  last  debate,  the  Laii™ 
nary  has  not  been  able  to  arrive  at  tho  conclusion,  uui  ife 
lug  the  averments  made  by  the  pureour  to  be  use-*™ 
they  must  bora  be  taken  to  be— they  are  devoid  ui  al  w 
vancy,  and  afford  no  ground  for  inferring  any  UaUlitf  m  -w 
gesontbe  part  of  the  defender.  At  the  sanai  four,  I*  <-* 
think,  that  it  would  be  well  that  parties  should,  beta  r 
coeding  farther,  consider  the  exact  position  ot  theiaaci*;' 
den vour  to  inform  themselves  in  regard  to  the  maUMi  u\ 
which  might  perhaps  lead  to  some  arrangement  tli»n* 
save  tbe  Incurring  tbe  expense  with  whichajaryUal'i*' 
be  attended. 

"  It  is  clear  that  when  the  defender  went  to  Iniw  it  U 
80tb  August  1839,  and  saw  Mr.  Leohmere  lan,  lie  MJ  W  ■ 
a  position — if  pajment  or  security  was  not  offered— toww 
than  arrest  any  effects  belonging  to  Mr.  Lechmem  whki  » 
in  a  situation  to  admit  of  that  diligence  beingnswi  Tln»«-' 
upon  the  extract  registered  protest  did  not  expire  Uli  W!> 
September.  Mow,  while  the  pursuer  avers  thai  Mr.  I""-- 
hadiiM  horses  and  some  accoutrements  with  Lim.UK>> 
went  of  the  defender  is,  that  he  had  on)/  om  bww  ';:L- 
and  some  accoutrements,  but  that  neither  mi  *"  r"V" 
Surely,  so  far  as  the  case  depends  Upon  how  the  he*  ■» k  " 
stands,  it  might  be  easily  ascertained  to  the  imtisfm'i""  "  ■" 
parties,  if  the  defender  is  correct,  it  would  clear  s") '> 
of  tbe  pursuer's  case  altogether,  if  tbe  puinuer  i*  »k*  , 
partially  right,  then  it  would  be  for  him  locoMxlei  »*>■ 
any  of  theae  properties  that  may  have  actually  tet"j»'-" 
Lecbmero  were  in  a  position  to  adult  uf  arreatuwnt ;  •*•  j 
ther,  whether,  so  far  as  his  case  may  rest  on  the  Uko'1"  I 
rest  (and  holding  arrurtmenttoliave  been  competent'- »  J  | 
rocover  more  in  name  of  damage*  than  the  value ef  <*•  *■"- ' 
which  the  defender  foiled  to  arrest:— And  if  ■•(,»  ■•*' 
be  considered  what  the  value  really  waa 

*'  Ah  has  been  alrrady  observed,  when  the  defcwia  •» ' 
Irvine  on  the  30th  August  1889.  be  had  no  power  Me» 
than  arrest :     He  could  not  poind  Or  impriauo.  Ther**-  * 
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only  Eailcrc  of  duty  in  the  Ron  performance  of  any  positive  act 
Ikn  within  his  competency,  was  the  not  arralmg.  For  no  I  pro- 
curing  from  Sir  William  Allan  a  tetter  binding  himself  to  pre- 
sent He.  Lechmere  in  Edinburgh  on  the  6th  September, — the 
day  upon  which  the  charge  expired, — no  responsibility,  m  It 
would  seem,  cao  attach  to  the  defender.  Bat,  no  doubt,  he 
might  have  refused  to  take  anything  short  of  it ;  and  in  so 
far  st  his  taking;  a  verbal  promise  or  assurance  (if  his  having 
done  so  can  be  proved)  which  was  not  implemented,  may 
baie  tied  up  his  hands,  and  led  him  to  fail  in  the  perform- 
ance of  tbe  dntj  which  he  had  undertaken  to  his  employer, 
he  msy  have  subjected  himself  in  damages,  and  the  damage 
may  in  some  views  be  to  the  amount  of  the  debt.  But  as  re- 
(pecls  this  part  of  the  case,  it  U  somewhat  peculiarly  situated. 

"Mr.  Lechmere,  In  relation  to  hie  personal  liberty  after  re- 
ceiving tbe  charge,  was  entirely  unfettered.  He  might  have 
gens  to  England  next  day,  or,  at  any  rate,  before  the  expiry 
of  the  charge,  it  in  said  he  could  have  been  detained  on  a 
uaKtalhne  fuga  warrant.  13ut,JEr*t,  the  defender  was  not  in 
possession  of  the  necessary  materials  to  apply  for  one.  He  had 
no  affidavit  by  tbe  creditor ;  and  with  reference  to  the  bill, 
and  the  terms  of  the  protest  and  decree.  It  would  rather  ap- 
pear that  such  affidavit  would  have  required  to  be  made  by 
sir.  Chaplin,  and  not  by  the  pursuer.  Second,  Were  tbe  cir- 
cumstances inch  as  to  render  an  application  for  a  euditaiiom 
ftga  warrant  competent  f  The  debt  was  English,  specially 
ptfable  in  England— tbe  debtor  English— and  lie  was  only  In 
Scotland  on  a  passing  visit 

"But  if  no  blame  could  attach  to  the  defender  for  not  pro- 
curing lb.  Lechmere  to  be  detained  on  a  warrant  as  in  nudi- 
latum  /ages,  and  If  he  could  therefore  have  removed  himself 
to  England,  and  if,  as  is  certain,  the  defender  bad  no  compul- 
sitor to  enforce  from  bir  William  Allan,  or  any  friend  of  Mr. 
Lechmere,  more  than  they  were  willing  to  grant,  how  is  it  to 
be  made  to  appeal  that  the  defender  failed  in  duty,  or  did  any- 
thing that  obstructed  his  discharge  of  it.  by  taking  a  verbal 
promise  from  Sir  William  Allan,  that  Mr:  Lechmere  should 
present  himself  in  Edinburgh  on  tho  6th  beptember  T  For,  be 
it  observed,  that  till  that  day  the  charge  did  not  expire ;  and 
it  was  only  then  that  a  warrant  to  apprehend  Mr.  Lechmere 
could  be  obtained.  Now,  Mr.  Lechmere  not  having  node  bis 
appearance  In  Edinburgh  on  the  8th  September,  a  warrant  for 
apprehending  and  imprisoning  him  was  of  that  date  obtained, 
sod  the  Lord  Ordinary  suppose*  It  was  only  not  rendered  avail. 
able  because  by  that  time  Mr.  Lechmere  bad  taken  advantage 
if  bis  right  to  be  at  large,  and  removed  himself  to  England. 
If  so,  the  Lord  Ordinary  does  not  see  how  the  having  accepted 
from  Sir  William  Allan  the  verbal  promise,  which  was  not  Im- 
plemented, can  be  shown,  either  in  itself  or  by  Its  consequences, 
to  amount  to  any  violation  of  duty  on  the  part  of  the  defender. 

"The  Lord  Ordinary  only  throws  out  these  observations  for 
tbe  consideration  of  parties.  There  may  be  facta  of  which  he 
it  not  aware,  or  the  views  he  has  suggested  may  be  erroneous, 
or  there  may  be  others  which  have  not  occurred  to  him,  that 
may  alter  altogether  the  aspect  of  the  case." 

The  defender  reclaimed,  and  pleaded — The  accoutre- 
ments and  horses  were  not  arrestable,  assuming  them  to 
be  the  property  of  Lechmere.  The  accoutrements  being 
in  the  inn  at  Irvine,  where  Lechmere  resided,  and  the 
horses  in  the  stables  of  Lord  Eglinton,  whose  guest  he 
was,  {though,  from  tho  castle  being  full,  he  slept  at  the 
inn),  were  in  his  own  possession,  and  consequently  not 
arrestable. — 2  Bell's  Com.  p.  73.  No  other  step  of  dili- 
gence could  have  been  taken  by  the  defender  in  the 
circumstances. 

The  pursuers  pleaded — The  horses  and  armour  were 
arrestable. — 2  Bell's  Com.  p.  104;  Creditors  of  Appin, 
10th  Dee.  1760,  M.  749;  Brown  v.  Blailde,  26th  Nov, 
18.10.  Even  had  it  not  been  competent  to  arrest  these 
articles,  the  defender  had  failed  in  his  duty,  and  was 
liable  for  the  debt  by  not  having  properly  done  diligence 
on  the  bill,  and  for  having  contented  himself  with  the 
verbal  arrangement  with  Allan. 
At  advising, 

lord  Prtudent.— It  is  only  necessary  to  consider  the  quo*. ion 


of  arrestment.  Nice  questions  of  law  may  be  raised  as  to  when 
arrestment  Is  competent.  It  may  be  a  nice  question,  whether 
a  borse  is  arrestable  in  a  livery -stable.  But,  in  the  present 
case,  it  would  require  more  statement  than  we  have  on  record, 
to  raise  the  question  of  arrestment  properly.  It  is  farther  said 
by  the  pursuers,  that  other  diligence  might  have  been  used. 
But  I  do  not  think  such  general  averments  as  those  here  wiD 
support  that  plea.  Some  more  specific  statement  of  what  was 
the  duty  of  the  defender  in  the  circumstances,  would  require  to 
be  given.  Therefore,  unless  the  pursuers  wish  to  amend  their 
record,  and  to  make  it  more  specific,  I  do  not  think  this  sum- 


very  doubtful  if  any  man-of-businesa  would  have  thought  him 
self  Justified  in  arresting  them. 

Lord  Ivory. — I  come  to  the  same  conclusion.  The  only  ques- 
tion is  as  to  tlie  horses  in  the  stable;  for,  as  to  the  accoutre- 
ments, though  they  are  mentioned  In  the  summons,  I  do  not 
And  them  named  in  the  record.  Supposing,  however,  that 
question  to  be  also  before  us,  it  is  very  clear,  if  Lechmere  had 
apartments  in  the  inn,  that  the  accoutrements,  which  the  sum- 
mons admits  to  have  been  there  along  with  him,  were  not 
arrestable.  I  thiuk  a  man  is  entitled,  so  far  as  arrestment  is 
concerned,  to  enjoy  his  ease  at  his  ion.  The  fact  of  a  mere 
right  of  lien  existing  over  an  article,  does  not  lead  to  tbe  con- 
clusion that  it  is  arrestable — Cuninghame,  5  Brown's  Sup.  p.  8T8. 
This  is  quite  different  from  the  case  of  horses  in  a  livery -stable, 
about  which  there  might  be  difficulty.  The  pursuer's  aver- 
ments, too,  are  rather  awkwardly  framed  for  the  support  of  his 
present  plea.  The  averment  is,  that  Lecbmere  had  gone  to  the 
Tournament  "with  two  valuable  horses  ta  hit  poutuion."  If 
so,  how  were  they  arrestable  I  But  leaving  that,  surely  It  is  a 
very  strong  thing  to  say  that  Lord  Eglinton,  or  any  possessor 
of  a  country  house,  cannot  ask  a  friend  to  his  house  with  horses, 
without  running  the  risk  of  becoming  the  raiser  of  a  multiple  ■ 
poinding.    It  would  put  an  end  to  hospitality. 

As  to  the  other  ground,  of  general  failure  in  duty,  I  see  no 
specific  averments  as  to  it  on  record  ;  and  I  can  never  allow  a 
party  to  succeed  In  a  penal  action  like  this,  unless  he  make 
specific  averments  as  to  what  was  the  duty  of  the  party  who  is 
alleged  to  have  tailed  in  performance  of  it 

The  Court  pronounced  the  following  interlocutor : — 

"Recal  tbe  interlocutor  of  the  Lord  Ordinary  reclaimed 
against :  Sustain  tlie  3d  and  tbe  6tb  pleas  in  law  contained  in 
the  defences  ;  dismiss  the  action,  and  decern  :  Find  the  defen- 
der entitled  to  bis  expenses  ;  appoint  an  account,"  &c 

lord  O.dinary,  Wood.— Act.  Moncreiff,  Donaldson ;  D.  M. 
Adamson,  S.S.C.  Agent. — All.  Lord  Advocate  ( IngUs),  Logan ; 
John  Young,  S.S.C.  Ayent.—XV.  Clerk.— (.F.H.) 


UfA  JfanA  1852. 

Fikst  Division — Omitted  Casx. 

No.  228.— William  M'Naoqhton,  Petitioner. 

Sequestrati  on — Bankrupt — Discbarge. 

This  was  nn  application  at  the  instance  of  the  trustee 
on  the  sequestrated  estate  of  the  deceased  George  Cooke, 
commission-agent  and  drysalter  in  Glasgow. 

At  a  statutory  meeting  of  the  creditors,  the  trustee 
reported  that  the  assets  were  £  3  401,  while  the  whole 
liabilities  only  amounted  to  the  sum  of  ,£1535  :  3 ;  'J  J, 
leaving  a  surplus  of  X18C6 :  0  :  9^,  The  creditors  au- 
thorized the  trustee  to  present  this  petition,  which  was 
not  printed,  and  which,  after  setting  forth  the  circum- 
stances, prayed  the  Court — 

"  to  authorize  and  empower  the  petitioner,  as  trustee  on  the 
said  sequestrated  estate,  forthwith  to  distribute  the  same  in 
terms  of  tbe  statute,  in  like  manner  as  if  the  period  prescribed 
by  the  statute  for  payment  of  tbe  first  and  following  dividends 
fiom  sequestrated  estates  had  elapsed ;  to  find  the  petitioner 
entitled  to  charge  tbe  funds  of  the  said  sequestrated  estate 
with  the  expense  of  tho  present  application,  and  procedure  to 
follow  hereon,"  Ac. 


HEPORTS  OF  CASES  DECIDED 
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The  Court,  without  ordering  intimation,  pronounced 
the  following  interlocutor: — 

"  Authorise  and  empower  the  petitioner  forthwith  to  dis- 
tribute the  aaid  sequestrated  estate  in  terms  of  the  act  2  and 
8  Vict.  c.  41,  in  lite  manner  and  u  if  the  period  prescribed  l.j 
said  statute  for  payment  of  the  first  and  following  dividends 
had  elapsed  :  Find  the  petitioner  entitled  to  the  expenses  of 
the  present  application  ont  of  the  fund*  In  his  hauda,  and 

Ad.  Watson;  James Somerville,  8.S.C.  Agent.— (F.H.) 

28M  May  1852. 

Skcond  Division. 

No.  229. — Mrs.  Henrietta  Brown,  Suspender,  v. 

Kidbton  and  Waters,  Respondents. 

Patent — Publication — Interdict — .4  party  obtained  a  patent  in 

England,  tnrulitd  tht  neceuarg  tpecifiealiaa  of  kit  invention,  and, 

tnw  month*  thereafter,  obtained  a  patent  Jor  the  tame  invention  in 

Scotland.     Having  thereafter  applied  for  interdict  agaiml  a  parly 

alleged  to  be  infringing  hit  Scotch  patent,  tht  respondent  ob/ec/ed 

that  the  Scotch  patent  mat  invalid,  in  raped  that  the  enrolment 

in  England  made  publication  of  tht  invention  in  Scotland,  previoiu 

to  tht  Scotch  patent  being  applied  far.    Circunutanou  in  ahich — 

Interdict  refund. 

The  late  Samuel  Brown,  in  January  -1840,  obtained 
letters  patent  applicable  to  England,  for  an  invention 
of  a  mode  of  manufacturing  casks  and  other  vessels. 
In  July  following,  he  enrolled  the  requisite  specification. 

In  November  1840,  he  obtained  letters  patent  appli- 
cable to  Scotland,  for  the  same  invention,  and,  in  April 
1841,  enrolled  the  relative  spe  .ificntion. 

The  present  was  an  application  at  the  instance  of  the 
widow  of  Mr.  Brown,  setting  forth  his  Scotch  patent, 
alleging  that  the  respondents  were  infringing  it  by  nsing 
the  invention,  and  praying  for  interdict  against  their  con- 
tinuing snch  use. 

The  respondents  answered,  that  the  suspender  was 
not  entitled  to  interdict,  in  respect  that  the  alleged 
Scotch  patent  was  void  and  null.  The  enrolment  of 
the  specification  in  England  of  itself  made  publication 
of  the  invention,  previous  to  the  application  for  the 
patent  in  Scotland.  And  farther,  previous  to  application 
for  the  Scotch  patent,  a  full  account  of  the  invention 
was  published  in  the  various  philosophical  journals,  and 
more  particularly  in  the  Mechanics  Magasine  for  August 
1840,  a  work  in  universal  circulation  both  in  Scotland 
and  England.  The  number  of  that  work,  containing 
the  account  of  the  invention,  was  in  circulation  in  Glas- 
gow in  August  1840. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Piffles  the  note  of  suspenstnn  and  Interdict  on  cantlon  in 
the  usual  terms ;  and  grants  the  interdict  as  craved,  till  it  is 
removed  or  qualified  by  tba  Court,  or  by  the  Lord  Ordinary, 
in  the  process  to  follow  hereon. 

"Ifote. — The  partial  accused  of  encroachment  on  the  com' 
plainer1*  patent  in  the  present  case,  object  that  the  patent  is 
not  valid ;  and  that  having  been  exactly  the  plea  of  the  alleged 
trespassers  in  the  case  of  Stirling  in  1803,  (Hor.  App.  II.  Privi- 
lege), the  Lord  Ordinary  would  have  followed  the  course  pre- 
scribed by  the  Court  in  that  case,  and  would  have  passed  the 
note  of  suspension,  and  refused  the  interdict,  on  the  rapottdenti 
agreeing  to  keep  an  accurate  account  of  their  manufacture, 
and  finding  caution  for  the  complalner's  damage,  in  case  the 
patent  be  sustained.  The  suspender  at  once  agreed  to  this 
arrangement,  but  the  respondents  declined,  so  that  the  Lord 
Ordinary  has  no  alternative  but  to  pronounce  an  Interlocutor 
In  the  terms  now  issued. 

"  The  cases  of  Roebuck  and  Amumdalt,  mainly  relied  on  by 
the  respondents,  were  quite  different  from  the  present.    In 


both  of  these,  a  usage  was  averred  that  the  patented  caenS.* 
had  been  used  by  third  parties  In  England  long  bete  ts 
Scots  patent  was  applied  for.  Brit  here  the  sllemlwo  air 
the  invention  claimed  by  the  suspender  was  well  toon  c. 
Scotland,  not  in  consequence  of  having  been  prmfta/iij  ix». 
but  as  the  specification  in  the  English  patent  ra  mfht  iu 
a  Scots  scientific  journal  from  the  English  patent  afewt--. 
prior  to  the  date  of  the  Scots  patent,  and  it  is  thtux  nil 
that  the  invention  Is  not  new  or  valid  in  Scotland. 

"  Ah  at  present  advised,  I  view  this  ss  a  plea  loo  (bin  u: 
slender.  The  coruplaiDer  now  holds  herpatent  tzjec*  nJ... 
both  in  England  and  in  Scotland.  According  to  the  ense 
statements,  the  complalner's  husband  wss  the  iaitawr.  mi  i» 
got  a  patent  as  such  in  England,  while  the  palest  m  -,. 
tended  to  Scotland  befnrt  any  out  bet  the  real  ■Wails  ad 
It  appears  to  the  Lord  Ordinary  a  novel  and  hjpercritici]  plo, 
that  a  publication  of  the  specification  in  a  maauiin.  sii-i 
from  the  English  patent,  annulled  the  Scotch  patent,  if  u>-.i 
but  the  patentee  used  the  invention  prior  to  the  reenrfir,.-  a 
Scotland.  The  Lord  Ordinary  rather  thinks  th»  »  n«  .i:t 
citly  denied  by  either  party  in  thereoasd.  In  that  marie 
case  is  totally  different  from  those  of  Baebwk  and  AmnH 
founded  on  in  the  debate.  The  common  use  of  the  agf. 
described  lu  the  patent,  by  others,  was  averred  in  but;  r 
stances,  and  in  Annandalet  case  proved.  Bat  then  it  v 
such  allegation  here.  Hence,  the  doctrine  laid  doss  in  l 
case  of  £t»ucU  c.  Crichton,  19th  June  1838,  applie*,— '  Ibi . 
patent  affords  prima  fade  evidence  of  the  original]  tj  of  Us". 
vention,  and,  in  an  action  of  damages  for  violation  of  it,i-''' 
defender  deny  the  originality  of  the  invention,  ht  men  He 
an  issue  to  prove  it' 

"  It  seems  to  be  on  that  principle  that,  both  in  tbacosr 
and  In  England,  a  party  alleged  to  be  encroaching  »d  a  |ak.: 
must  become  bound  to  keep  an  account,  and  to  find  ana:  1 
he  opposes  an  interdict  at  the  patentee's  instance." 

The  respondents  reclaimed,  and  pleaded— 
The  question  wis,  nut  whether  the  Scotch  patent  wii  i  .-■ 
patent,  but  only  whether  the  petitioner  had  any  title  to  jua 
(lie  respondents  going  on  with  what  was  wviuubtedlr  i  re- 
process before  the  date  of  the  patent.  The  respondent!  p* 
was,  lliat  pitmafaric  alie  hail  no  such  right,  for  the  priori;!  J 
all  the  cnae*  was,  thnt  publication  ot  ibe  iuvestiuo,  ■'  * 
complete,  however  that  publication  may  eoroe  about  n-ni"- 
im(niB-iblu  to  get  a  patent. — Wood  *>.  Trimmer,  Hiii't  » 
p.  SB;  1  Beir* Cum.  1 1  a j  Browne. Annand*le,8tn  Jolrist.- 
3olh  Feb.  1*42.  H.  uf  L,  S  Clark  and  Pin.  p.  4S7 ;  H.**<i 
end  Co.  v.  Stirling  and  Cu„  loth  March  1T7*— 27th  Hi;  1"' 
H.  of  L..  8  Clark  and  Pin.  p.  447 ;  Stead  t.  Williams.  8  Ss* 
New  Serii.-ii.449;  Carpenters,  1  Webster's  Bep.  554 ;  UiMwf 
on  Patents,  p.  534.  Even  if  the  respondents'  cue  m«'-' 
rested  on  the  enrulmeat  of  the  English  patent  only.  ifc>t ™ 
publication  previous  to  the  Scotch  patent  being  obtiior.* 
the  latter  patent  was  therefore  invalid.  Since  the  Dsaatr 
enrolment  in  England  must  be  held  to  be  for  the  bract  '■ 
only  of  the  people  of  England,  bat  of  all  the  lieges.  Ibi  -'■ 
difference  as  regarded  England  was,  that  tlie  patentee  oMtjJ 
a  monopoly  there.  This  objection  might,  on  the  merit: 
to  he  obviated,  but  it  was  one  which  could  be  veriled 
by  production  of  the  English  patent.  How,  thee,  o*U  n  » 
maintained  that  the  petitioner  had  a  prima,  fade  gwsi  *■ 
And  if  she  had  not  that,  she  was  not  entitled  to  interdict 

The  petitioner  answered — 
It  was  impossible  to  hold  that  the  simple  enrolling  of  i  ■p,t 
cation  in  England,  rendered  it  impossible  to  obtain  i  E"ll,: ' 
Scotland.  The  enrolment  of  that  specification  *u  tt* 
benefit,  not  of  the  a  bole  lieges,  but  of  the  people  of  Entlr^1 
return  for  the  monopoly  there  given  to  the  patentee.  1-  |l5" 
diet  was  not  to  be  granted,  at  any  rate  the  respondent!'*'" 
be  ordained  to  keep  accounts  relative  to  their  niaaofer!* 
with  a  view  to  payment  of  the  petitioner  in  ess*  of  iu*«s*r 
of  the  patent  being  established. 

Lard  Juttiec-Cltrh.— This  is  a  Bill  Chamber  ease  only.  '* 
question  is,  not  if  the  petitioner  can  ask  for  a  palest,  W 
ther  her  right  prima  facie  to  the  monopoly  eftbw  nMsaSSS 
is  to  be  sustained.  The  keeping  uf  accounts  almost  ante* 
leads  in  the  end  to  disputes  and  confusion,  and  I  *■**"** 
ing  ihe  interdict. 

iord  Murraf.— I  go  along  with  the  Lord  Advocate,  oof" 
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n  far  m  he  says  the  publication  of  the  invention  by  enrolment 
cf  Ilia  npeciflcttion  in  England,  is  for  the  benefit  of  the  world  at 
Urge.  I  think  it  ii  only  for  the  benefit  of  the  people  of  Eng- 
land.   Still  it  ii  ■  publication, — and  that  is  the  main  point. 

Istrd  Medayn. — We  are  not  disposing  ofthecase  on  Us  merits. 
The  question  is  merely  if,  prima  foot,  this  is  a  bad  patent.  The 
object  at  present  is  rnerelj  to  regulate  possession  till  the  ques- 
tion on  the  merits  is  decided.  If  that  is  the  case,  I  think  we 
■hould  adopt  the  plan  acted  on  In  many  other  cases,  and  allow 
tlie  respondent  to  go  on  with  hit  manufacture,  keeping  an  ac- 
count in  the  meantime.  That  seems  to  me  the  only  thing  we 
can  do.  nnleas  we  are  to  decide  at  once  that  the  patent  la  bad.  It 
u  urged,  that  the  keeping  of  accounts  fa  liable  to  lead  to  moat 
disagreeable  question!  in  the  end.  But  no  question  can  axiao 
U  to  the  accounts,  unless,  it  be  found  that  the  respondents  were 
tbe  wrongdoers  in  carrying  On  the  manufacture  from  the  first  j 
for  if  there  be  ultimately  found  to  be  no  patent,  there  can  be 
no  call  for  accounts. 

Jssri  Justice- Clerk.— There  is  a  clear  distinction  between  this 
cue  and  that  of  itussell,  referred  to  by  the  Lord  Ordinary.  They 
an  not  at  all  similar  case*.  All  that  was  decided  in  that  case 
was,  that  the  patentee  was  entitled  to  take  an  issue  u  to  whether 
opt  rations  had  been  carried  on  in  contravention  01  his  patent. 
Here  we  are  not  in  the  case  of  a  trial  as  to  the  validity  of  this 
patent ;  but,  without  expressing  any  opinion  as  to  the  validity,  we 
■re  asked  to  interpose  byinterdict  to  stop  these  works ;  and  that 
involves  tbe  question,  whether,  in  the  circumstances  disclosed 
in  regard  to  this  patent,  the  petitioner  haa  such  a  prima  fade 
title,  as  to  have  a  right  to  call  on  u  to  interpose.  No  doubt 
many  dicta  have  been  thrown  oat  to  the  effect,  that  wherever 
a  party  raise*  an  action,  he  can  claim  to  have  the  proceeding* 
of  the  opposite  party  atopped  until  the  action  is  decided.  But 
1  quite  dissent  from  the  doctrine,  that  merely  raising  an  action 
Djvcs  any  one  the  right  to  get  interdict,  unless  yon  lee  be  Is  so 
dearly  in  the  right,  that  you  are  bound  to  interfere  with  the 
works  of  tbe  defender,  or  to  require  him  to  keep  an  account. 
What  we  are  called  on  here  to  say  is,  is  this  prima  facie  such  an 
unobjectionable  title,  that  the  party  holding  it  can  apply  for 
tbis  remedy.  Mow,  what  are  the  facta  f  A  patent  is  obtained 
in  England-— the  specification  is  enrolled  there.  Since  the  Union, 
we  most  bold  that  enrolment  to  be  for  tbe  benefit  of  the  liegef  in 
all  parts  of  Britain.  That,  1  think,  is  tlte  result  of  the  judgment 
in  lioebuek.  But  the  facta  don't  atop  there;  because,  before  the 
patent  it  obtained  in  Scotland,  there  la  published  In  Glasgow  a 
description  of  this  very  manufacture  in  tbla  periodica!.  That 
periodical  wm  published  lu  August  1840.  Was  there  anything 
to  prevent  the  people  of  Scotland  from  using  this  Invention  In 
October  following,  before  the  Scotch  patent  was  obtained  f 
Would  that  not  have  been  legal  use  T  Unless  the  patent  bail 
been  taken  out,  there  was  no  one  to  challenge  it.  But  where  if 
the  difference  between  publication  and  use,  as  to  this  point  f 
Distinct  publication,  then,  being  averred  to  us  in  the  Bill- 
Chamber,  is  trill  patent  to  clear  prima  foot,  that  we  must  stop 
these  proceedings  f  There  may  be  a  good  answer  io  law  to  the 
objection  to  tbe  title.  It  may  be  pleaded  that  there  waa  no 
mora  on  tbe  part  of  the  patentee,  or  other  points  may  be  taken 
■p,  all  which  may  be  important  when  the  trial  of  tire  validity 
of  the  patent  arises.  But  the  first  principle  of  tbe  law  of  inter* 
diet  is,  that  there  must  be  a  prima  fade  title;  It  must  be  clear 
and  unincumbered  by  prima  fad*  objections.  If  the  objections 
are  such  aa  to  raise  doubts  if  the  title  will  ultimately  be  sus- 
tained, the  Court  ought  not  to  Interfere.  I  hold  that  is  the 
e  of  interference  by  interdict,  under  patents,  and  all 

le  aide, 
n  questions  with  agri- 
ta, — (but  I  lay  these  out  of  consideration,  which 
m  notea  much  more  for  summary  application  to  the  Sheriff, 
than  to  this  Court — I  take  a  case  such  as  the  present,  where 
we  are  called  on  by  one  person  to  atop  others  tu  tbe  prosecution 
•f  certain  works),— then  I  say  the  title  must  be  clear  of  all 
raaasBksbta  objections  before  we  can  Interfere. 

lore)  QnWSsi  i i.— Interdict  is  an  extraordinary  remedy,  and 
tfcQaft  will  grant  it  only  when  a  prima  fade  case  is  made  out. 
IhoU  then  la  no  such  case  here.  If  this  person  had  wished 
atjaattot  to  be  secure  for  Scotland,  be  should  have  taken  It 
«Wt  Ha  does  not  do  that.  He  takes  it  only  for  England, 
Msfyatb*  know*  he  cannot  get  It  there  without  publishing  the 
'*"-T»tt  to  every  body.  What  be  says  now  Is,  "Though  1 in- 
ijWBhowtodo  this,  that  wasonly  locaUy  in  England.' 
tiOOTTISH  JURIST. 


That  seems  unreasonable.   But  I  give  no  opinion  on  the  merits  i 
but,  aa  a  prima  fade  case,  I  think  it  is  quite  against  the  pa- 
Lord  Murray.— I  wlah  to  observe,  that  anything  I  have  said  waa 
merely  my  opinion  on  the  question  at  present  before  us.    As 
the  case  stands,  I  agree  with  your  Lordship  and  Lord  Cockburn. 
Interdict  recalled. 
Lard  Ordinary  (on  (As  liiUt),  Cuninghame.—  Act.  Sol-Gen. 
(Heaves),  Logan ;  D.  J.  Hacbrair,  S.S.C.  Agent— Alt.  Lord- 


2$th  May  1852. 

Housa  or  Loans. 

No.  230. — Robert  Dtce,  Appelant,  v.  The  Right  Hon. 

Elizabeth  Fobbes  (Lady  James  Hat),  and  Huh 

band,  Respondents. 
Servitude— Title  to  Sue— Process— -In  an  action  of  declarator 

brought  by  a  party  designed  as  raiding  in,  and  a  magistrate  of  a 
royal  burgh,  and  founded  on  alleged  prescriptive  usage,  to  have  it 
found  that  he  had  right  to  a  tervitudt  of  KaVdng  and  recreation 
over  apiece  of  ground  in  the  vicinity  of  the  burgh — Held  by  tbe 
House  of  Lords,  (affirming  tbe  judgment  of  tbe  Court  of 
Session),  that  such  alleged  tervitudt  is  not  recognised  in  the  late  of 
Scotland,  and  that  then  wot  no  sufficient  title  to  sue. 

See  supra,  vol.  xxi.  p.  606— 10th  July  1849. 

The  present,  action  was  brought  in  February  1848  by 
the  appellant,  as  "  residing  in,  and  at  present  one  of 
the  magistrates  of  the  burgh  of  Old  Aberdeen,"  to  have 
it  found  that  a  piece  of  ground  forming  part  of  the  re- 
spondents' estate  of  Beaton,  situated  on  the  south  bank  of 
the  river  Don,  at  a  short  distance  from  Old  Aberdeen, 
was  subject  to  the  servitude  indicated  in  the  following 
extracts  from  the  amended  summons  of  declarator. 

The  summons  averred — ■ 

"  That  through  the  ground  or  lands  which  lie  on  the  south 
or  south-eastern  bank  of  the  river  Don,  a  footpath,  or  road,  or 
way,  for  foot-passengers,  runs  along  the  said  bank  of  the  Don, 
and  parallel  thereto — the  distance  from  the  river  varying  in 
different  places — from  where  said  river  flow;  Into  the  sea  near 
Aberdeen,  leading  to,  or  communicating  with,  the  commuta- 
tion road  lending  from  Old  Aberdeen  to  the  village  of  Cotton, 
and  that  neighbourhood,  as  also  leading  to,  and  communica- 
ting with,  a  ferry  across  the  said  river,  situated  a  short  way  be- 
low Gordon's  Mills,  and  to  these  mills  themselves,  being  a  dis- 
tance of  several  miles ;  and  which  footpath,  or  road,  or  way, 
for  foot-passengers,  has  been,  for  time  immemorial,  resorted  to, 
and  used  and  enjoyed  by  the  pursuer,  and  the  other  Inhabi- 
tants and  heritors  of  Aberdeen,  Old  Aberdeen,  village  of  Bridge 
of  Don,  and  other  places  In  the  vicinity  of  the  river  Don,  as 
also  by  the  public  generally :  That  the  said  footpath,  road, 
or  nay,  from  where  the  Don  flows  Into  the  sea  upwards,  runs 
or  passes  through  the  lands  or  estate  of  Beaton  belonging  to 
the  defenders,  except  where  It  Is  intersected,  at  or  near  tho 
New  Bridge  of  Don,  by  the  turnpike-road  leading  from  Aber- 
deen northward,  and  except  where  It  Is  again  intersected,  at 
or  near  the  Bridge  of  Balgownle,  by  the  public  or  commuta- 
tion-road leading  from  Ola  Aberdeen  northwards :  That  the 
said  footpath,  road,  or  way,  from  Its  lower  point  where  the  Don 
Sows  Into  the  sea,  up  to  tbe  said  Bridge  of  Balgownle,  (inclu. 


tion),  has  not  been  Interrupted  by  the  defenders,  or  any  o.  _ 
else,  but  continues  to  be  used  and  enjoyed  by  tbe  pursuer  and 
others  foresaid  as  heretofore,  according  to  immemorial  use  and 
wont,  and  Is  not,  therefore,  now  in  question  ;  That  thc.wiid 
footbath,  road,  or  way,  upwards  from  the  said  'commutation  - 
road  at  or  near  to  the  said  Bridge  of  Balgownle,  ta  the  line  of 
march  near  to  Gordon's  Mills,  which  separates  that  portion  of 
the  defender's  lands  and  estate,  presently  held  in  lease  l>v 
Messrs.  Milne,  Cruden  and  Company,  and  Messrs.  "Wlllinui 
Piiie  and  Company,  from  the  rest  of  the  said  lands  and  estate, 
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baa  been  of  late  attempted  to  be  shut  tp,  obstructed,  of  Inter- 
rupted, as  afterwards  explained. 

"That,  iiparatim,  and  independently  of  the  said  footpath, 
road,  or  way,  being  used  and  enjoyed  as  aforesaid,  the  whole 
rivet  bank,  or  piece  of  ground  lying  between  the  southern  mar- 
gin of  the  ground  referred  to  as  said  path,  and  the  riser,  inclu- 
sive of  the  space  occupied  by  the  said  path,  from  the  point  where 
the  path  leaves  the  commutation -road  at  or  near  to  Balgownie 
Bridge,  as  aforesaid,  up  to  a  place  on  said  bank  a  short  way 
below  the  mansion-house  of  Beaton,  and  opposite,  or  nearly  so, 
to  the  House  of  Eettoch's  Mill,  where  there  is  now,  and  has 
been  for  a  Ions  time  back,  a  rough  fence  or  paling  across  the 
said  bank,  with  a  gale  or  turnstile,  or  other  passage  for  foot- 
passengers  therein,  being  a  dioUnos  or  sfretob  of  833  yards  or 
thereby,  has  been  for  time  immemorial,  or  for  40  years  and 
more,  used,  resorted  to,  possessed  and  enjoyed  by  the  pursuer, 
and  the  other  inhabitants  and  heritors  of  Aberden,  Old  Aber- 
deen, village  of  Bridge  of  Don,  and  the  vicinity  thereof,  or  of 
Old  Aberdeen  separately,  or  in  conjunction  with  one  or  more 
of  these  places,  for  the  purpose  of  recreation,  and  taking  air 
and  exercise,  by  walking  over  and  through  the  same,  and  rest. 
ing  thereon  us  they  saw  proper." 

After  alleging  that  the  respondents  had  shut  up  or 
obstructed  the  footpath  in  bo  far  as  it  passed  through 
their  estate,  at  certain  places  duly  set  forth,  and  that 
they  had  prevented  the  appellant  and  others  from  pass- 
ing along  the  footpath,  or  using  it  or  the  river  bank, 
the  summons  subsumed — 

"  That  the  pursuer  and  others  foresaid  have  nevertheless  a 
good  and  undoubted  right  of  passage  along  the  said  footpath 
or  road  ;  as  also,  teparatim,  the  right  of  using,  as  aforesaid,  the 
said  portion  of  river  bank  or  piece  of  ground  ;  and  have,  by 
themselves,  arili  their  predecessors  and  authors,  exercised  and 
enjoyed  these  rights  in  manner  before  set  forth,  and  as  will 
be  more  particularly  condescended  on,  if  necessary,  in  the 
course  of  the  process  to  follow  hereon,  for  40  years  and  upwards, 
or  for  time  immemorial,  anterior  to  the  same  being  interrupted 
by  the  defenders  :  That  the  pursuer  has,  by  and  in  consequence 
of  the  defenders'  illegal  interference  with  the  rights  and  pri- 
vileges foresaid,  and  by  and  tn  consequence  of  the  defenders' 
wrongous  acts  and  proceedings,  as  above  set  forth,  sustained 
loss  and  damage,  In  reparation  of  which,  they,  the  defenders, 
are  liable  In  terms  of  the  conclusions  underwritten." 

The  conclusions  were,  that  it  should  be  found — 
"  that  that  portion  of  the  said  footpath,  road,  or  way,  which 
runs  or  passes  from  the  said  commutation-road,  at  or  near  the 
Bridge  of  Balgownie,  upwards  through  the  said  lands  of  Scaton, 
and  along  the  south  or  south-eastern  bank  of  the  river  Don, 
to  the  foresaid  line  of  march,  near  Gordon's  Mills,  which  sepa- 
rates that  portion  of  the  defenders'  lands  and  estate  presently 
held  in  lease  by  Messrs.  Milne,  Cruden  and  Company,  and 
Messrs.  William  Pirio  and  Company,  from  thu  rest  of  the  said 
lands  and  estate,  is  a  public  footpath,  road,  or  way,  for  foot- 
passengers  ;  or  at  least  that  the  pursuer,  and  others  foresaid, 
have  good  and  undoubted  right  and  title,  at  all  times,  and  on 
all  occasions,  to  resort  to  the  said  footpath,  road,  or  way,  run- 
ning through  the  said  lands  of  Seaton,  as  above  described,  and 
enjoy  the  comfort  of  a  free  passage  along  the  same,  and  of 
walking  thereon  ;  And,  uparaiim.  It  ought  and  should  be 
found  and  declared,  by  decree  foresaid,  that  the  portion  of 
river  bank  or  ground  above  described,  being  the  whole  river 
bank  or  piece  of  ground  lying  between  the  southern  margin 
of  the  ground  referred  to  as  said  path  and  tbe  river,  inclusive 
of  tho  space  occupied  by  the  said  footpath,  and  extending  from 
the  said  commutation-road,  at  or  near  the  Bridge  of  Balgownie, 
np  to  said  rough  fence  or  paling  below  the  mansion-house  of 
Seaton,  and  opposite,  or  nearly  so,  to  the  house  of  Eettoch's 
Mill,  is  open  and  free  to  the  pursuer  and  others  foresaid ;  and 
that  thej  aro  entitled,  and  have  the  right,  at  all  times  to  enjoy 
lB  themselves  thereon,  in  manner  and  to  tbe  effect 
id,  without  let  or  hindrance  from  the  defenders ; 
Asaid  right  and  privilege  should  bo  reserved  cn- 
ave  been  in  time  past,  for  tbe  convenience,  com- 
i,  and  health  of  the  pursuer  and  others  foresaid, 
and  dependants :  And  farther,  and  at  any  rate, 
fought  and  should  be  decerned  and  ordained,  by 
a,  immediately  to  remove  the  said  walls,  locked 
0  other  obstructions,  in  so  far  as  they  may  exclude 


free  and  open  access  to  and  from  the  foresaid  footpath  <*  mi, 
and  from  the  said  portion  of  river  bank  or  piece  of  gnat, 
or  may  Impede  and  obstruct  tbe  pursuer,  and  oUku  bam.- 
in  the  free-  use,  possession  and  enjoyment,  of  the  aid  ;« 
or  road,  and  of  the  said  river  bank  or  piece  of  giennd,^ 
or  either  of  them,  in  manner  and  for  the  purposes  abort  ■* 
.tioned ;  and  foiling  the  said  defenders  doing  so.  tin  ptmi 
should  be  authorised  and  empowered  to  remote  the  w^-i. 
locked  gates,  or  other  erections,  so  far  as  they  form  orccadr. 
impediments  or  obstructions,  at  the  expense  of  the  said  4:-*, 
ders:  And  tbe  said  defenders,  and  all otheiaaetingsDdatL-: 
or  either  of  their  authority  or  instructions,  ought  sod  £«■ 
be  decerned  and  ordained  to  desist  and  cease,  and  mgtt  a. 
should  be  interdicted  and  prohibited  from  troubling  ■*-: 
ing,  or  obstructing  the  pursuer  and  others  foniiM  u  ;. 
peaceable  use,  and  enjoyment  and  po— anion,  of  thefcrj-.' 
footpath  or  road,  and  of  the  foresaid  portion  of  river  !*i;  - 
piece  of  ground,  both  or  either  of  them,  for  the  paipaai. 
uses  foresaid." 

The  respondents,  in  their  defences,  explained,  da'.- 
"it  is  believed  to  be  true  that  a  footpath  extendi  slurb 
lower  part  of  the  lands  of  Beaton,  from  tbe  mouth  of  lit - 
Don  to  the  old  Bridge  of  Balgownie,  which  bad  bets  fcto 
for  the  accommodation  of  tho  salmon  fishers,  and  prisd^r 
used  by  them.  This  portion  of  the  lands  being  opt!  in  ■-> 
Inclosed,  it  is  quite  possible  that  the  public  may  hare  bwi . 
customed  to  use  the  path  along  the  river  side  betvea  it . 
points;  nor  have  the  proprietors  of  Seaton  thought  it  lv- 
sary  to  interfere  with  this  use,  by  which  the  comfort  IK  r 
vacy  of  their  residence  and  policy  Is  in  noway  impaired.  --; 
tbe  averment,  that  the  public  have  been  alio  ecctstaa.; 
use  a  considerable  portion  of  tbe  bank  of  the  river  tti-i 
these  limits  for  all  ordinary  purposes  of  recreation,  si...'. 
These  banks  have  always  remained  tbe  exdunve  prpji-.  ■ 
the  proprietors  of  Beaton  ;  tbe  grass  bas  been  let  hi  iIkx  ■ 
tenants;  portions  of  the  land,  down  to  tbe  rivtr'i  cApM- 
been  given  off  by  them  in  feu  and  in  lease ;  and  emj  ~  i 
property  exercised  by  them  of  which  the  subject  admiua .- 
and  that  without  the  recognition,  or  assertion,  of  in;  wu' 
servitude  on  the  part  of  tbe  public  That  portion  of  lb- in 
of  Seaton,  however,  which  lies  above  the  Bridge  of  BJao 
is  differently  situated  from  tbe  portion  between  the  Lifijt. 
thesea.  It,  contains  the  mansion-house  and  its*xtew«;>- 
ciea ;  it  is  enclosed  by  walls  and  fences,  which  hate  n# 
from  time  immemorial ;  the  walks,  paths,  and  beet* «" 
it,  are  strictly  private ;  they  never  have  beeu  used  isii^ai 
or  as  places  of  recreation,  by  tbe  public;  and  tbcycA.-^ 
have  been  so  used  without  entirely  destroying  the  srotMiB. 
privacy  of  the  place  as  a  gentleman's  residence-  £aan:s 
while  the  proprietors  of  Seaton  had  littlo  Interest,  afcdw"- 
to  interfere  with  any  one  who  chose  to  use  tbe  path  '■;» 
riverside  along  the  open  and  unenclosed  grounds i*fc,a 
bridge,  at  a  distance  from  the  mansion- houst\  tbci  t»T(  .m 
riably  taken  measures  to  prevent  all  intrusion  intj  till  f*^ 
of  the  estate  lying  above  or  to  the  west  of  the  Bridp  a  '• 
gowuie,  where  the  mansion-house  itself,  and  its  poovics. " 
situated.  It  is  true  that  within  this  portion  of  tbe  i*-*' 
Seaton  there  are  various  walks  and  pathways,  and  one  rta> 
from  near  the  Bridge  of  Balgownie  along  the  bank  of  ttx  BO 
passing  within  about  100  yards  of  the  Mansion- hoot * 
continued  for  some  distance  on  tbe  defenders'  proptm'.* 
west  But  those  walks,  and  in  particular,  the  path  a*.-' 
river,-  were  all  formed  hy  the  late  Mr.  Forbes,  the  prt^mv.-i 
Seaton,  about  sixty  years  ago.  At  that  time  there  wce^ 
along  the  river,  but  Mr.  Forbes,  with  great  labour  and  ape* 
built  an  embankment  along  the  river  side,  upon  grow-' 
covered  from  the  river,  and  formed  an  entirely  ne«  sW™' 
to  Seaton  House,  along  the  top  of  the  embankment  Ti*a 
preach  forme  a  portion  of  the  road  or  path  to  which  ii*  P 
suer  now  alleges  au  immemorial  right  <rf  possession  oatkal 
of  the  public  In  like  manner,  there  was  no  eoBtiaaw** 
this  path  through  the  lands  of  Beaton  and  TiUyiiow  ■  * 
march,  until  made  by  Mr.  Forbes.  VariousoIdplarsO'Ss* 
and  the  surrounding  country,  made  towards  the  d***? 
last  century,  are  in  existence,  and  In  nana  of  then  M* 
any  trace  of  a  path  from  the  Bridge  of  Dan  thseatjaJsM 
communicating  with  Gordon's  Milut    Again,  withna** 
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purpose*  of  recreation,  any  such  right,  or  the  existence  of  any 
inch  prmloge  on  the  part  of  the  public,  is  expressly  denied. 
Tie  lanks,  as  well  as  the  walks  within  the  grounds,  hare  al- 
mrslieen  kept  strictly  private.  It  is  no  doubt  quite  true,  that, 
from  the  vicinity  of  a  large  town  like  Aberdeen,  with  about 
"0,600 inhabitants,  and  the  occasional  absence  of  thefamily  from 
some,  it  was  not  always  possible  to  prevent  persons  from  surrep- 
titiously entering  the  grounds,  and  using  the  paths  above  men  - 
licn«L  Bnt  the  proprietors  of  Seaton  invariably  turned  out  all 
mch  intruders  when  detected  ;  nor  was  there  ever  an  attempt 
made  by  any  one,  until  the  present  proceedings,  to  maintain  ft 
legal  right  to  enter  the  grounds  or  policies  of  Seaton.  The  whole 
pounds  were  enclosed  by  walls,  gates  and  fences,  and  the  fates 
kept  locked,  except  when  opened  for  the  convenience  of  the 
proprietors  of  Seaton,  their  tenants  or  friends.  The  summons 
alludes  to  a  ferry  at  Kettocb's  Mill,  and  to  which  the  footpath 
claimed  is  said  to  afford  access,  as  well  an  to  the  village  of 
l.'oilo.i  and  that  neighbourhood.  As  to  the  ferry,  it  may  be 
observed,  in  the  firit  place,  that  it  is  not  a  public  ferry  at  all, 
but  s  strictly  private  one,  for  the  accommodation  of  the  pro. 
priciorof  FraserSeld,  on  the  opposite  bank,  and  his  family 
and  servants  ;  and,  ttamdly,  the  access  to  this  ferry  for  those 
■ho  nse  it,  is  not  through  the  lands  of  Seaton,  but  from  the 
eimmiitntion-road  leading  from  Old  Aberdeen  through  the 
lands  of  Tilly  drone,  which,  though  belonging  to  the  defenders, 
were  acquired  by  Mr.  Forbes  altogether  separate  from  the 
Is n lis  of  Seaton,  from  different  proprietors,  and  under  different 
liites.  These  lends  of  Tillydrone  are  disconnected  from  the 
lands  of  Seaton  by  other  lands,  also  belonging  to  the  defen- 
ders,  and  acquired  by  separate  titles,  and  from  different  pro- 
prietor* Again,  as  to  the  village  of  Cotton,  to  which  the  path- 
way claimed  in  said  from  time  immemorial  to  have  afforded 
access,  it  was  not  in  existence  at  the  commencement  of  the 
present  century.  This  village  of  Cotton,  with  the  other  popu- 
lous villages  in  the  neighbourhood,  owed  their  rise  entirely  to 
the  formation  of  the  Aberdeen  and  Inverury  turn  pike-road,  in 
ttn  year  1800.  It  is  therefore  nntruc  that  the  path  claimed 
iter  formed  •  communication  for  the  public  from  the  village 
it  Bridge  of  Don,  and  the  neighbourhood,  to  Gordon's  Hills, 
>l'on,  or  the  villages  to  the  West.  As  to  the  inhabitants  of 
Md  Aberdeen,  such  an  allegation  is  preposterous,  tor  their 
liroct  acorss  to  these  places  was  by  the  commutation-roads, 
>nd  no  other  access  was  used  by  them." 

["hey  pleaded  in  defence,  that — 

"  1.  The  averments  as  to  the  immemorial  use  of  ft  right  of 
ray  on  the  part  of  the  public  through  the  grounds  of  the  de- 
coders, being  untrue  f-  point  of  fact,  the  conclusions  of  the 
nmmons  of  declarator  could  not  be  maintained.  2.  The  pri- 
ilefte  claimed  for  the  different  places  mentioned  in  the  sum- 
ions,  of  entering  the  grounds  of  Seaton  for  the  purpose  of 
creation,  and  taking  air  and  exercise  within  and  on  the  piece 
'■  gronnd  referred  to,  could  not  be  sustained — 1*(,  because 
lie  privilege  claimed  is  vague  and  undefined  ;  2d,  because,  If 

be  held  to  Import  a  servitude  tpatiandi  within  the  grounds, 
■ch  a  privilege  cannot  be  claimed  on  behalf  of  the  places  or 
[strict  of  country  specified  in  the  summons,  being  neither  a 
rvitude  known  to,  or  recognised  by,  the  law  of  Scotland,  nor 
ipported  try  any  title  on  the  part  of  those  for  whom  the  privi- 
geis  claimed,  nor  actually  possessed  and  enjoyed  by  them, 
-en  if  the  title  were  sufficient." 

The  following  issues  were  proposed  by  the  pannier  to 
J  the  C*ae : — 

"  lit.  Whether,  for  forty  years  prior  to  the  1st  of  February 
H8,  or  for  time  Immemorial,  there  existed  a  public  footpath 

footway,  through  the  lands  or  property  belonging  to  the  de- 
aden, and- along  the  south  or  south-eastern  bank  of  the  river 
in,  from  the  commutation -rood  at  or  near  the  bridge  of  Bal- 
iwnie,  to  »  point  on  the  line  of  the  march,  near  to  Gordon's 
ills,  which  separates  that  portion  of  the  defenders'  lands  or 
lata  presently  held  on  lease  by  Messrs.  Milne,  Cruden  and 
impaar,  and  Messrs.  William  Pirio  and  Company,  from  the 
«t  of  tM  defenders'  lands  and  estate  ;  and  from  that  point 

the  ootsMB«tt>tlon-ro&d  leading  from  Old  Aberdeen  to  the 
Ibag*  «f  Cotton  and  that  neighbourhood,  as  also  to  the 
tt  wMsV  th«  sjaid  river,  si  tuated  a  short  way  below  Gordon's 
ills,  amI  •»  thaw  mills  themselves,  or  any  of  these  places  T 
™  Zi,  IrlNfhw,  for  *wty  yean  prior  to  the  said  1st  of  Febru- 
r  IfttjjlT  ft*  time  immemorial,  the  river  bank,  or  piece  of 


gronnd  lying  between  the  river  and  the  southern  margin  of 
the  gronnd  referred  to  as  said  footpath  or  road,  inclusive  of 
the  space  referred  to  as  the  said  footpath  or  road,  from  at  or 
near  the  said  Balgownie  Bridge  up  to  a  place  on  the  said  bank 
a  short  way  below  the  mansion- house  of  Seaton,  and  opposite, 
or  nearly  so,  to  the  house  of  Kettocb's  Hill,  and  at  which  place 
there  is  now,  and  has  been  fur  a  long  time  back,  a  rough  fence 
or  paling  across  the  said  bank,  with  a  gate  or  turnstile,  or  other 
passage  for  foot-piLssengerJ,  being  a  distance  or  stretch  of  8-3 
yards  or  thereby,  or  some  other,  and  what  portion  of  the  said 
distance  has  been  resorted  to,  possessed  and  enjoyed  by  the 
inhabitants  and  heritors  of  Aberdeen,  burgh  of  Old  Aberdeen, 
village  of  Bridge  of  Don,  and  the  vicinity  thereof,  or  of  Old 
Aberdeen  separately,  or  in  conjunction  with  one  or  more  of 
these  places,  for  the  purpose  of  recreation,  and  taking  air  and 
exercise,  by  walking  over  and  through  the  same,  and  resting 
thereon  as  they  saw  proper." 

The  Lord  Ordinary  issued  the  following  note  in  re- 
porting the  issues  to  the  Court : — 

"  The  Lord  Ordinary  reports,  for  the  consideration  of  Hie 
Court,  the  first  issue  in  this  case,  which  has  been  object ■  d  to 
by  the  defenders,  on  the  grouzid  that  the  concluding  words  of 
it  should  he  expunged,  via.  'and  to  these  mills  themselves, 
or  any  of  these  places.' 

"The  Lord  Ordinary  also  reports,  for  the  consideration  M 
the  Court,  the  second  issue,  to  which  the  defenders  object  on 

"  la.  That  the  pursuer  has  no  right,  in  respect  of  the  want 
of  any  dominant  tenement,  to  take  such  an  issue. 

"  'Idly,  That  the  servitude  claimed  in  the  issue  is  not  a  ser- 
vitude recognized  by  the  law  of  Scotland. 

"The  pursuer  maintains  that  Aberdeen,  Old  Aberdeen,  and 
the  village  of  tuo  Bridge  of  Don,  are  referable  to  as  the  domi- 
nant tenements  here,  uud  that  he,  as  an  inhabitant,  as  well  as 
a  magistrate  and  burgess  of  Old  Aberdeen,  has  a  right  to  take 
this  issne.  In  support  of  that,  he  refers  to  the  cases  of  Mincer 
t>.  Rutherford,  18th  Feb.  1810,  2  Dun.  G16 ;  Mercer  v.  Iteid.  1st 
Feb.  1840,  2  Dun.  p.  520;  Thorburn  v.  Cbarteris,  4th  Dec. 
1841,4  Dun;  Lord  Melville  v.  M-QilLtc  21st  May  1842, 4  Dun. 
1231 ;  Home  and  Milne  v.  Young  or  Gray,  18tb  Dec.  184G,  9 
Dun.  286 ;  Lord  Cuuinghame's  Note  in  the  case  of  Burntis- 
land, and  the  opinions  of  Lords  Fullerton  and  Jeffrey,  p.  304, 

On  the  second  point,  the  pursuer  referred  to  Stair  2.  7.  5, 
and  Erskine  2.  9. 1 ;  as  also  to  the  cases  of  C  leghorn  e.  Dempster, 
17th  May  1805,  M.  lii.041,  and  Note  in  Ivory's  Erskine,  p  430; 
Magistrates  of  Earlsferry  v.  Malcolm,  &c  12th  June  18Jy,  7 
Shaw  755,  and  23d  Nov.  1832,  11  Sh. 

"By  the  defenders,  reference  was  made  to  several  of  the 
cases  founded  on  by  the  pursuer,  and  also  to  Lord  Moncreiu's 
statement  in  the  case  of  Ferguson  v.  Sheriff,  6  Dun.  1378— to 
the  case  cf  Harvie  v.  Rodger,  Sth  March  1826, 4  Murray,  25— 
to  Stair  2.  7.  1— Ersk.  2.  9.  1,  5,  89— and  to  Bell  on  Servi- 
tudes, Principles,  §  981.  Both  parties  referred  to  the  case  of 
Cochran,  Sth  Feb.  1759,  M.  14,615— the  defenders  as  a  deci- 
sion in  their  favour,  and  the  pursuer  to  an  opinion  expressed 
by  Lord  Meadow  bank,  that  it  was  a  decision  which  hail  been 
reprobated." 

Their  Lordships  of  the  Second  Division  pronounced 
the  following  interlocutor,  (10th  July  1849): — 

"Sustain  the  amendments  on  the  libel  and  defences  made 
respectively  by  the  pursuer  and  defenders  :  Hold  the  record 
as  now  closed  upon  the  said  amended  summons  and  defences : 
Approve  of  the  first  issue  as  the  issue  to  try  the  cause ;  diss), 
low  the  second  issue  as  amended;  and  repel  the  conclusions 
of  the  summons  in  so  far  as  it  concludes  that  it  should  be 
found  and  declared  that  the  portion  of  river  bank  or  ground 
therein  described,  being  the  whole  river  bank  or  piece  of 
ground  lying  between  the  southern  margin  of  the  ground  re- 
ferred to  as  said  path,  and  the  river,  and  extending  as  therein 
specified,  is  open  to  the  pursuer  and  others  therein  mentiuneil, 
and  that  they  are  entitled,  and  have  the  right  at  all  times  to 
enjoy  and  recreate  themselves  thereon,  in  manner  and  to  the 
effect  therein  stated,  without  let  or  hindrance  from  the  defen- 
ders; and  that  the  said  right  and  privilege  should  be  reserved 
entire,  as  the;  are  alleged  to  have  been  in  time  post,  for  the 
convenience,  comfort,  recreation,  and  health  of  the  pursuer  and 
others  foresaid,  their  families  and  dependants;  Find  the  de- 
fenders entitled  to  their  expense*  from  the  81st  day  of  January 
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1849.  the  dftte  of  the  Lord  Ordinary's  report,  Bud  aim  of  the 
discussion  before  the  Lord  Ordinary." 

For  the  opinions  of  the  Judges,  see  previous  report. 

The  pursuer  appealed  to  the  House  of  Lords,  main* 
taining  in  his  case  that  the  shove  interlocutor  should  be 
reversed  for  the  following  reasons: — 

1.  The  right  of  servitude  or  nse  of  property  claimed  by 
the  appellant  over  the  (tripe  of  ground  within  the  lands  of 
SeatoD,  Ib  maintainable  on  principle*  which  have  been  fre- 
quently recognised  and  given  effect  to  In  the  law  and  practice 
of  Scotland— Stair  2.  7.  1,2,9,18;  Erik.  2.9.  1,2,  8;  Bell's 
Prin.  g|  979  to  993  inclusive ;  Sinclair  t>.  Mag.  of  Dyaart,  10th 
Feb.  1779,  M.  Met.  p.  14,619 :  Carmfchael  t.  Town  of  Falkland, 
ibid.  p.  10,916 ;  Jaflray  v.  Duke  of  Roxburgh,  ibid.  p.  2340 ; 
Voet,  8.  8.  12;  Cleghorn  v.  Dempster,  and  Hag.  of  Earla- 
ferrv  u.  Malcolm,  npra;  Magistrates  of  Dundee  v.  Hunter, 
14th  Nov.  1843,  2d  Series  of  Court  of  Session  Cases,  vol  vi.  u 
12;  Home  and  Milne  v.  Young  or  Gray,  tupra;  I'eteradorffs 
Abridg.  vol.  vii.  p.  486,  titlo  ■  Custom.*  2.  The  appellant 
possesses,  and  has  set  out,  a  good  and  sufficient  title  to  en- 
title him  to  sue  for  the  privilege  or  right  of  servitude  in 
question. — Mercer  w.  Beid,  Mercer  n.  Kntherford,  and  Thor- 
bnm  e.  Char  tens,  tapra;  Aikman  v.  Duke  of  Hamilton,  Gth 
July  1882,  6  W.  and  S.  App.  p.  64;  Bells  Prin.  %  981; 
Stair  2.  7.  9.  8.  The  interlocutor  appealed  from  la  erroneous, 
Inasmuch  as  it  is  rested  on  an  assumption  of  vagueness  in  the 
appellant's  claim,  and  on  other  considerations,  which  cannot 
hoe  italu,  and  before  there  has  been  any  trial  of  the  disputed 
and  conflicting  averments  of  parties,  be  given  effect  to. 

The  respondents  supported  the  interlocutor,  on  the 
following  grounds: — 

1.  Because  the  servitude  claimed  by  the  appellant  Is  not 
known  to,  or  recognized  by  the  law  of  Scotland. — Ersk.2.9.  89. 
Bell's  Prin.  5,  §§  979,  981  ;  Stair  2.  7  to  10.  Harvic  v.  Badger, 
supra;  Statement  of  Lord  Moncreiff  in  Ferguson  v.  Sheriff, 
tapra;  Marqnlg  of  Breadalbane  t>.  H-Qregor,  Bell's  App.  p.  48; 
Dempster  v.  Cleghorn,  and  Mag.  of  Eerlsferry  v-  Malcolm,  supra. 
2.  Because  the  appellant  has  no  title  under  which  he  can  main- 
tain any  claim  of  servitude. — Feuars  of  Donse  v.  Bay,  1782, 
Karnes'  Bern.  Dec.,  and  M.  Diet  Burgh  of  Barony,  p.  1826; 
Case  of  Burntisland  In  1812,  referred  toln  Note  of  Lord  Cunlng- 
hame  In  case  of  Eyemouth,  9  D.  298 ;  Kilmarnock,  19th  Deo. 
1778,  5  Brown's  Sup.  406  ;  Home  and  Milne  v.  Young,  ivpra  ; 
Sinclair*.  Town  of  Djsart,  npra;  Wolfe  Hurray  v.  Mag,  of 
Peebles,  Dec.  8, 1808,  F.  C.  p.  86. 

Bolt,  Q.O.,  and  Johnstone,  for  appellants— 
It  is  said  such  a  servitude  as  the  present  Is  unknown  to  the 
law  of  Scotland,  because  none  of  the  institutional  writers  men- 
tions it ;  but  these  writers  do  not  profess,  nor  was  it  their  object, 
to  give  a  complete  list  of  servitudes.   They  merely  give  instance! 


.  To  say  that  there  is  a  certain  definite  number  of  s__ 
vitudee,  is  absurd,  for  the  habits  of  society  change;  and  Be  the 
la*  adapts  itself  to  these,  it  is  obvious  that  no  writer  could  pos- 
sibly lay  It  down,  that  at  an  early  period  there  were  only  a  few 
servitudes,  and  that  no  others  could  ever  exist  or  arise  iu  ail  time 
coming.  The  reverse  is  deducible  from  the  language  of  the 
nqthoritiee.- -Stair,  2.  7.  1,3,9,  13;  Er»k.  Inst.  B.  U.  2,  3  ;  Bell's 

Prin.  59  979-993.  The  only  question  seems  to  be,  when  a 
servitude  is  claimed,  whether  It  is, for  a  lawful  purpose,  and 
whether  there  has  been  use  or  custom.    Lord  Cockbntn  (1 1  D. 


of  bleaching  and  golf-playing.    It  may  be  said,  that . 

tude  could  be  enjoyed  as  well  by  cutting  off  a  piece  of  the  ground 
aud  appropriating  It  to  the  use  of  the  inhabitant* ;  but,  if  the 
privilege  should  be  abused,  the  proper  mode  would  he  to  apply 
to  the  Court  of  Session  to  prescribe  the  limits  or  conditions 
under  which  the  inhabitants  should  use  the  ground.  It  may 
be  doubted  whether  the  Court  has  that  power;  but,  at  all  events, 
it  is  not  alleged  to  be  necessary  here.  The  right  of  walking 
and  making  parades  over  another's  ground,  was  recognised  In 
Mag.  of  Dundee     " 


■>.  Hunter ;  the  right  of  bleaching,  in  Sinclair 


v.  Town  of  Dyaart;  and  of  golfing,  in  Cleghorn  r.  Dec.**, 
and  Mag.  of  Earlsferry  v.  Malcolm  ;  while  in  Home  r.  Y«. 
the  inhabitants  of  a  burgh  were  entitled  to  claim  i  renew 
ipatiandi,  in  the  form  of  using  a  bleacbi  rig-ground  end  vtil  Si 
only,  therefore,  is  a  servitude  of  this  kind  known  to  &  » 
of  Scotland,  but  the  appellant  had  a  good  title  lo  wt  7a 
character  in  which  he  claimed,  was  that  of  an  iahiMaa!  i  i 


sued;  bat  here,  also,  the  corporation  of  Old  A 

have  sued — and,  therefore,  a  member  of  that  coreerstsn  act 
Our  title  is  by  no  means  vague,  and  a  similar  title  hsuta ks 
sustained.— Merosr  «.  Beid,  Thorbnm  *.  Cbartahi,  How  i 
Young,  Aikman  *.  D.  of  Hamilton — npra.  The  rigai  ■_-  •* 
claimed  for  all  the  world,  as  was  the  case  In  BresUaeti 
M'Gregor.but  merely  for  tJieinhabvtante  of  a  town,  iasm 
alleged  for  a  community,  is  a  good  ground  of  action  &i 
Sen tl aud  and  England.  Thos,  In  England,  it  vu  Wdii* 
custom  far  the  inhabitants  of  a  parish  to  play  at  proper  nas 
and  sports—  Fitch  a.  Bawling,  9  H.  Black.  STH;  and  skit 
and  dance  on  another's  ground— Abbott  v.  Weekly,  I  Inu  IT 
[LoidChanctUor. — Yes;  but  in  thecase  of  a  common  ptypai 
of  a  village  in  England,  the  ground  Is  held  to  be  oeSald: 
the  children  or  the  inhabitants,  and  it  is  notneoeaarjuil^i 
the  property  In  the  ground  to  be  in  them.] 
In  this  esse,  we  admit  the  property  in  the  soil  seems  lo  *  i 
the  respondents  ;  but  all  that  is  necessary  to  be  iscerbn:< 
the  present  appeal  is,  whether  such  a  right  can  a 


liislfUM 


owner  of  this  ground  may 
of  the  inhabitants  of  Old  A 

Andenon  Q.  C.,  and  Pine,  for 
The  appellants  must  prove,  not  only  that  there  is  rarh  i 
in  the  law  of  Scotland  as  a  servitude  of  recreation,  in: 
can  be  acquired  by  use  and  prescription.  There  is  no  s 
any  authority,  of  either  doctrine ;  and  each  a  right  i 
over  the  land  of  a  third  party,  would  be  totally  ' 
the  ownership  of  such  land.  The  appellant  sue*  nu» 
taut, — it  ts  a  personal  servitude  ha  claim*;  and  ilnstfia 
speet  of  any  patrimonial  interest,  nor  is  it  alleged  thsi  » 
has  been  any  grant  or  contract  to  serve  as  the  origin  of  rkah 
Now,  the  servitudes  familiarly  known  to  the  law  of  Seas* 
are  quite  distinct  from  other  mere  uses  of  propat<-i W 
Prin.  §  979  ;  bat  neither  Stair  nor  Erakine,  nor  any  nasi 
case,  countenance  a  mtdiAm  tpatiandL  If  modi  a  serrin*  — 
legal,  the  owner  of  the  land  would  be  bound  to  keep  the  arts 
of  the  soil  In  such  a  state  aa  would  not  interfere  with  thnsa 
Hon,  walking  and  lying  down  of  those  who  frequented  i*,-ds) 
would,  in  fact,  supersede  any  useful  purpose  to  whicSackt 
might  beapplied.  The  authorities  are  all  against  ihaibsm 
In  Harvie  v.  Hodger,  this  very  point  was  raised,  for  a  pinf 
of  strolling  was  claimed  there  over  a  piece  of  ground  ■  *> 
banks  of  the  Clyde,  and  an  issue  was  asked  to  try  u«;  r» 
bat  it  was  refused  as  an  Imp  "" 
vitude.    A  right  of  footpath 

and  it  is  strictly  construed. 

right  of  way  along  a  river  batik,  implied  no  right  to  ia(v»f 
theinterjectedstripofground.  So,  inBre*dslbsne>.H&ssi 
aright  to  a  drove-road  implied  no  servitude  to  gnuetkoSJ 
on  the  adjoining  grounds.  Iu  Dampstr"  ~  *"--'---  'L"- 
of  golfing  was  dealt  with  as  a  right  whi 

former  ownurs  of  the  land  in  favour  of  u.™ —  ■ 

Barlsferry  o.  Malcolm,  a  right  of  golfing  was  eJakneaeleajel 
a  jut  spatiandi ;  and  while  the  former  was  allowed,  oaks' 
was  discountenanced  and  rejected.  Not  only  is  the  «naw 
r  alleged  no  tiUtssisS 


pster  a.  Oegnoro, lit* 
vhich  had  bees  leans* 
of  themselves,   laths' 


unknown  to  the  law,  but  the 


tie  pursuer  alleged  no  tide  saw* 
heUtobelegal  BesawdyaV 
nd  indicates  noygst—  wwMM 


that  he  ts  an  inhabitant,  and 

w  hich  the  servitude  may  be  applied, 

in  respect  of  some  property,  aud  not  in  respect  of  tksssssr 

Fenara  of  Dense  v.  Hay,  and  Lord  Caninghaate  sJJJ 

Young — supra.    The  Utter  esse  was  one  of  froMS1  saMJ 

for  centuries  --  ■■ 

an  inhabitant 

and  well.    But 

against  a  strani.  .      ..  .     . 

right  was  claimed  was  within  the  territory  « 


.  t  ter  case  waa  one  M  grass  sen 

.  »  um,  mm  of  the  inhahlUBSa;  and  swals* 
it  had  a  good  title  to  tha  use  of  a  ssssisasslg 
Jut  that  was  not  the  case  of  a  s«avits*eaa** 
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IN  THE  CX)URT  OF  SESSION,  Ac 


lord  CkamaOor. — II;  Lords,  In  this  ease,  a  very  important 
question  of  lav  has  been  ably  argued  at  your  Lordships'  bar, 
and  cow  culls  for  your  Lordships'  decision.  The  right  as  origi- 
mdlv  claimed  in  the  Court  of  Session,  was  by  Mr.  Dyce,  who  re- 
presented himself  as  being  at  present  one  of  the  magistrates  of 
the  burgh  of  Old  Aberdeen,  against  Lady  James  Hay,  and  Lord 
llsyhtrhnshaud;  and  the  claim  was  of  this  nature:  He  claimed 
iright  of  way  through  certain  property  belonging  to  Lady  Hay 
and  Lord  James  Hay;  and  lie  claimed  "  that,  uparatim,  and  in- 
dependently of  the  said  footpath,  road  or  way,  being  used  and 
enjoyed  as  aforesaid,  the  whole  river  bank  or  piece  of  ground 
lying  between  the  southern  margin  of  the  ground  referred  to 
tt  said  path,  and  the  river,  inclusive  of  the  space  occupied  by 
the  aud  path,  from  the  point  where  the  path  leaves  the  com- 
mutation-road  at  or  near  to  Balgownie  Bridge,  as  aforesaid,  up 
to  a  place  on  said  bank  a  abort  way  below  the  mansion-house 
of  Seaton," — which  shews,  that.  In  point  of  fact,  this  ground, 
Ih*  right  over  which  was  claimed,  was  near  the  mansion-house 
of  Beaton;  and  it  is  explained  by  one  of  the  expressions  of  one 
of  the  learned  Judges  in  the  Court  below,  that  this  ground 
formed  what  he  called  part  of  the  lawn  of  the  house,  which  I 
do  not  find  proved  in  any  part  of  the  proceedings.  Then  be 
goes  on  to  say,  still  describing  It,  »  and  opposite,  or  nearly  so, 
to  the  house  of  Kettoch's  Mill,  where  there  is  now,  and  has 
been  for  a  long  time  back,  a  rough  fence  or  paling  across  the 
aid  bank,  with  a  gate  or  turnstile,  or  other  passage  for  foot- 
pasMDgers  therein,  being  a  distance  or  stretch  of  828  yards  or 
thereby," — (that  is,  for  the  length  of  about  half  a  mile)— "has 
been  for  time  immemorial,  or  for  40  years  and  more,  used,  re- 
sorted to,  possessed  and  enjoyed  by  the  pursuer,  and  the  other 
shibitauts  and  heritors  of  Aberdeen,  Old  Aberdeen,  village 
ef  Bridge  of  Don,  and  the  vicinity  thereof,  or  of  Old  Aberdeen 
separately,  or  in  conjunction  with  one  or  more  of  these  places, 
for  the  purpose  of  recreation,  and  taking  air  aud  exercise,  by 
walking  over  and  through  the  same,  and  resting  thereon  as 
they  saw  proper."  Now,  tbatwastheclaim;  and  it  was  prayed 
accordingly,  that  It  might  be  found  and  declared  that  that 
portion  of  the  river  which  has  already  been  described,  "  is  open 
sndfree  to  the  pursuer  and  others  foresaid ;  and  that  they  are 
entitled,  and  have  the  right,  at  all  times  to  enjoy  and  recreate 
themselves  thereon,  in  manner  and  to  the  effect  before  stated, 
aithoiit  let  or  hindrance  from  the  defenders ;  and  that  the 
said  right  and  privilege  should  he  reserved  entire,  as  they  have 
been  in  time  past,  for  the  convenience,  comfort,  recreation 
and  health  of  the  pursuer  aud  others  foresaid,  their  families 
ind  dependants."  Tlie  result  follows,  that  a  defence  is  put  in 
which  claims  this  as  enclosed  property  belonging  to  the  defen- 
ders, and  not  subject  to  any  such  right,  and  even  disputing 
lbs  light  of  wa>y;  and  two  issues  were  directed,  which  ulti- 
mately, as  amended,  stood  thus : — (1  do  not  trouble  your  Lord. 
■Ups  with  the  first  issue  as  to  the  right  of  way,  because  that 
■ill  go  to  a  jury  to  be  regularly  tried,  and  is  not  now  before 
four  Lordships'  House) : — The  second  issue  was  directed  in  these 
nab—"  Whether,  for  40  years  prior  to  the  said  1st  February 
18*3,  or  for  time  immemorial,  the  river  hank,  or  piece  of  ground 
lying  between  the  river  and  the  southern  margin  of  the  ground 
referred  to  as  said  footpath  or  road,  inclusive  of  the  space  re- 
bred  to  as  the  said  footpath  or  road,  from  at  or  near  the  said 
Islguwnie  Bridge  up  to  a  place  on  the  said  bank  a  short  way 
(slow  the  mansion-house  of  Seaton," — and  so  on,  describing  It 

■  before — "or  some  other,  and  what  portion  of  the  said  dis- 
tance, has  bee  n  resorted  to,  possessed  and  enjoyed  by  the  inhabi- 
Uts  and  heritors  of  Aberdeen,  burgh  of  Old  Aberdeen,  village 
4 Bridge  of  Don,  and  the  vicinity  thereof,  or  of  Old  Aberdeen 
■Jpantely,  or  in  conjunction  with  one  or  more  of  these  places, 

■  the  purpose  of  recreation,  and  taking  air  and  exercise,  by 
ssUdng  over  and  through  the  tame,  and  resting  thereon  as 
ity  saw  proper."  That  was  the  issue  which  ultimately  was 
hsMsed.  There  was  then  an  objection  raised  to  any  snch  issue 
■fag  directed,  and  the  matter  was  brought  before  the  Lord 
Mloary,  an  d  lie  reported  the  d  rcn  instances  withoutgivingany 
jfaMmiitninirm  The  matter  then  came  before  the  Lords  of  the 
istoad  Division,  and  they  came  to  this  resolution,  which  is  the 

*0r  complained  of :  They  "disallowtne  second  issue  as 

Land  repel  the  conclusions  of  the  summons  iu  so  far  as 

*  that  it  should  be  found  and  declared  that  the  por- 

tttttnk  or  piece  of  ground  therein  described,  being  the 

-*-  ink  or  piece  of  ground  lying  between  the  southern 

6  ground  referred  to  as  said  path,  and  the  river, 

f  as  therein  specified,  is  open  to  the  pursuer  and 


others  therein  mentioned,  and  that  they  are  entitled,  and  have 
the  right  at  all  times  to  enjoy  and  recreate  themselves  thereon 
In  manner  and  to  the  effect  therein  stated,  without  let  or  hin- 
drance from  the  defenders ;  and  that  the  said  right  and  privi- 
lege should  be  reserved  entire  ;"  and  they  find  the  defenders 
entitled  to  their  costs.  The  result  was,  therefore,  that  the  issue 
having  been  directed  In  terms  to  try  the  question,  the  Lords 
of  the  Second  Division  (the  Lord  Ordinary  giving  no  opinion) 
decided  by  a  majority  of  three  to  one  against  the  right ;  or, 
In  other  words,  the;  decided  that,  by  the  law  of  Scotland,  the 
easement  or  right  pursued  for  was  not  such  as,  under  the 
circumstances,  could  be  maintained ;  and  therefore  no  issuo 
was  directed  to  try  the  right. 

The  question  which  comes  before  your  Lordships  here,  is  re- 
presented to  be  one  no  donbt  of  great  weight,  and  of  great 
importance— of  great  importance  as  regards  persons  who  are 
inhabitants  of  towns  who  may  suppose  they  have  this  right, 
and  of  equal  importance  to  the  owners  of  property  upon  whoso 
Soil  a  right  of  this  nature  is  claimed  ;  and  it  is  of  importance 
in  Scotland  in  this  way,  that  where  there  is  a  right,  as  in  this 
case,  over  an  enclosure,  if  a  right  can  be  gained  by  the  mere 
trespass  of  a  party  over  a  footpath  where  there  is  no  enclosure, 
of  course  It  would  lead  to  a  great  restriction  of  the  usual  and 
common  enjoyment  of  such  property.  Nobody  enjoys  a  foot- 
path across  a  field  not  enclosed,  who  has  not  constantly  him- 
self been  guilty  of  wandering,  and  has  constantly,  at  all  events, 
seen  others  wandering,  ont  of  the  line  of  path,  and  upon  the 
general  property  through  which  the  path  ran.  That  is  not  a 
matter  of  tight— it  seldom  becomes  any  matter  of  contention  ; 
and  foot  passengers  who  have  no  right  to  wander,  take  care 
not  to  do  much  barm ;  and  the  owners  of  property,  knowing 
how  difficult  It  is  to  restrain  men,  without  an  actual  fence, 
within  a  certain  number  of  feet,  have  submitted  to  the  incon- 
venience, and  have  not  attempted  to  restrain  them.  It  is 
therefore  of  great  importance  to  the  public  generally  having 
rights  of  footpath,  that  it  should  be  ascertained  whether,  by 
the  exercise  of  that  right,  or  in  the  exercise  of  that  right,  wan- 
derings and  Bt rollings  on  the  general  soil,  Independently  and 
out  of  the  line  of  footpath,  can  gain  a  right  to  the  public  so 
passing.  1  believe  it  would  be  more  injury,  If  such  a  right 
could  be  gained  In  that  way,  than  it  would  be  benefit  to  the 
public.  The  observation  I  have  just  made  Is  a  general  obser- 
vation, which  may  or  may  not  be  applicable  to  this  case  ;  be- 
cause, in  this  case,  it  may  be  that  the  right  may  be  established 
as  a  right  independently,  and  not  connected  with  the  footpath ; 
that  is  to  say,  this  right  may  hare  existed,  if  it  can  be  main- 
tained, although  there  was  no  right  of  way  through  the  foot- 
path from  one  point  to  another  point. 

Now,  my  Lords,  before  your  Lordships  enter  Into  on  exa 
ruination  of  the  particular  law  which  is  applicable  to  this  case, 
it  will  be  necessary  to  consider  the  general  nature  of  the  right 
which  is  claimed.  The  property  over  which  this  right  is  claimed, 
is  an  enclosed  piece  of  ground ;  it  is  near  the  mansion-house ; 
and  it  is  asserted  by  the  appellant  himself,  and  he  means  to 
try  that  right,  that  there  Is  a  right  of  way  through  IL  That 
right  of  way,  therefore,  so  far,  would  account  for  the  public 
constantly  having  had  access  as  It  U  insisted,  and  for  its  hav- 
ing been  used.  Whether  It  can  be  maintained  or  not,  is  for  a 
jury  to  decide;  but  it  accounts  for  the  public  having  had  access 
to  that  particular  field,  because.  If  this  right  does  not  exist,  yet 
access  has  been  obtained  by  the  footpath  through  this  parti- 
cular field.  Now,  it  lsjust  exactly  that  piece  of  ground  upon 
which,  naturally  and  almost  inevitably,  encroachments  would 
be  made  ;  because  the  piece  of  ground,  extending  in  length 
about  half  a  mile,  is  of  very  moderate  breadth,  between  the 
footpathand  the  river  Don;  it  is  of  very  moderate  breadth, — 
in  some  places,  I  believe,  not  more  than  a  conple  of  yards  or 
some  such  thins;  in  some  places  20  yards,  but  varying  In 
breadth;  and  it  is  a  mere  stop  of  ground,  of  great  importance 
to  the  Seaton  family,  running  between  the  river  Don  and  one 
of  the  boundaries  of  this  particular  road.  Now,  therefore, 
nothing  could  be  bo  easy  as  for  persons  going  along  the  pro- 
perty, to  wander  down  to  the  edge  of  the  river  on  so  narrow 
a  piece  of  ground  as  divides  the  river  from  the  footpath ;  but 
it  is  an  enclosed  piece  of  ground,  and  that  is  not  denied.  The 
right  which  Is  claimed,  is  of  this  extensive  nature — that  thu 
pursuer,  who  represents  the  whole  family  as  Its  officer,  claims 
as  an  inhabitant  It  was  admitted  in  the  Court  below,  that 
he  could  not  claim  as  a  householder.  It  was  not  stated  that 
he  was  a  householder ;  but,  In  argument,  he  puts  his  right 
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limply  and  only  upon  inhabitancy.  The  right  claimed  ori- 
ginally, was  not  only  Tor  Old  Aberdeen,  and  New  Aberdeen, 
»nd  the  Tictnity,  but  it  was  for  the  public  generally ;  it  was  a 
claim  for  all  the  Queen's  subjects.  Therefore,  here  was  a  right 
domed  for  everybody,  to  go  at  all  times  upon  the  enclosed 
soil  of  a  portion  of  the  Senton  property  near  to  the  mansion- 
house,  and  to  enjoy  that  for  purposes  of  recreation  just  as 
tlipy  thought  proper.  Now,  that  in  point  of  fact  amounts  to  a 
claim  of  right  which  is  entirely  inconsistent  with  the  right  of 
property.  In  point  offset,  that  Is  another  question.  No  man 
ma  be  considered  to  have  a  right  of  property,  worth  holding;, 
in  a  soil  over  which  the  whole  world  has  a  right  to  walk 
and  disport  itself  at  pleasure.  I  asked  the  learned  counsel  at 
the  bar,  what  use  could  be  made  of  this  ground,  and  whether 
there  were  cattle,  for  example,  upon  it ;  and  it  was  said,  "  Oh, 
>es;  cattle  might  be  put  there."  1  think  that  black  cattle 
would  very  ill  comport  with  the  comfort  of  the  citizens  in  their 
recreation  on  this  narrow  strip  of  ground  daring  the  snmmer 
reason.  Then  It  was  said  that  they  might  mow  the  hay.  I 
am  afraid  that  no  gross  would  grow  wider  the  feet  of  the  in- 
habitants of  Old  Aberdeen  and  other  places,  which  would  ever 
come  into  a  condition  to  be  converted  into  hay.  In  short,  I 
cannot  myself  imagine  the  use  to  which  this  property  could 
Iw  put,  If  that  greot  power  wos  to  be  held  valid.  Well,  then, 
the  appellant  himself,  finding  that  that  was  too  large  a  power, 
altered  his  demand ;  and  lie  restricted  it  to  these  general  places, 
or  to  Old  Aberdeen  in  connection  with  some  of  them.  But 
why  did  he  alter  it  f  Not  because  the  facts  had  been  altered ; 
not  because  there  was  anything  in  point  of  fact  to  vary  the 
right ;  not  because  anything  hod  occurred  to  shew  that  he 
had  made  a  mistake  ; — but  because  be  found  that  the  law 
would  be  a  little  too  strong  for  such  a  claim  as  that  of  all 
the  world  having  a  right  to  resort  to  this  enclosed  property 
whenever  it  pleased,  and  thus  to  take  the  right  of  ownership 
in  point  of  fact  from  the  owner  of  the  toll ;— therefore  he 
restricted  it. 

How,  I  hato  seldom  teen  a  case  better  reasoned  from  the 
Bench,  or  more  elaborately  considered,  than  the  present  case ; 
and  the  Judges  in  the  Court  below  stated,  (in  which  I  entirely 
concur),  that  although  this  right  as  first  claimed  is  restricted, 
yet  that  the  restriction  cannot  alter  the  nature  of  the  right. 
When  you  look  at  the  number  of  persons — some  hundreds  of 
thousands,  for  example — for  whom  this  right  it  claimed,  with 
their  families  and  dependants,  and  the  nature  of  the  ground,  It 
is  in  effect  a  demand  on  the  part  of  the  public  generally ,  to  resort 
for  recreation,  exercise,  strolling,  and  lying  down  particularly ; 
for  when  they  walk  or  tire  themselves,  tbey  claim  a  right  of 
reposing  themselves  on  the  surface  of  the  soil ;  and,  therefore, 
I  do  in  effect  consider  that  it  Is  still  a  right  and  demand,  on  tbe 
part  of  the  public  generally,  through  the  medium  of  this  claim, 
to  resort  to  this  place.  In  that  respect,  I  think  it  varies  from 
a  great  many,  and  indeed  from  all  the  coses  that  have  been 
decided.  On  tbe  part  of  the  appellant,  I  hove  not  really  heard 
a  single  outhority  cited,  except  that  early  case,  in  which  the 
point  ww  not  in  fact  decided,  to  which  I  shall  call  your  Lord- 
ships' attention,  and  I  am  not  aware  of  any  authority  which 
goes  to  establish  this  universal  right.  There  ore  authorities, 
which  no  one  disputes,  in  which  the  law  of  Scotland  seems  to 
bave  been  exceedingly  chary  in  establishing  rights  of  this 
nature.  Tonr  Lordships  have  been  pressed  very  much  with 
tbe  case  of  the  right  of  playing  golf;  but  in  that  very  case, 
although  it  Is  a  pastime  and  healthful  exercise  which  tbe 
Courts  would  be  inclined  to  cherish,  it  was  established  with 
difficulty  by  the  law  of  Scotland.  It  has  been  restricted  when 
it  has  been  established  ;  and  where  the  right  has  been  shewn 
to  have  been  exercised  over  the  whole  of  a  piece  of  ground,  and 
holes  mode  in  the  ground,  and  where  the  state  of  tbe  ground 
hot  shewn  that  the  right  bit  been  exercised  from  time  imme- 
morial over  every  part  where  tbe  game  would  be  carried  on, 
tbe  Court,  by  its  own  power,  has  restricted  the  exercise  of  that 
right  within  boundaries  and  limits,  and  has  ordered  those 
limits  and  boundaries  to  he  defined  and  set  out;  and  it  is 
lingular;  enough,  that  in  this  very  case,  the  appellant  admits 
that  this  right  may  he  restricted  by  the  Court ;  so  that  the 
claim  is,  a  general  right  to  walk  on  tbe  whole  of  this  ground, 
and  to  repose  on  it,  and  so  on,  with  a  power  in  the  Court  of 
Session  to  tell  them  in  what  direction  they  are  to  go,  and  in 
what  position  tbey  are  to  repose.     That  Is  the  sort  of  right 

es,  there  is  one 


thing  upon  which  I  mutt  particularly  guard  mytdl  ud  b, 
anxiously  that  it  may  not  be  understood  that  nj  optic  a 
exprrssed  by  this  House  adverse  to  that  right  to  itti  a 
right  in  question  In  this  case  has  been  improperly  ssrirmW- 
I  mean  the  public  right  of  village  greens,  and  lillip  ji» 
grounds,  and  such  matters,  which  have  been  dedkatrd  u  a, 
public.  One  of  the  learned  counsel  for  tbe  ■pptflxil  ktfe 
to  argue  that  there  could  be  no  such  dedication  bj  tlett  i 
Scotland.  I  think  be  withdrew  that  aftsrwank-1  (**, 
him  upon  It;  and  it  is  admitted,  and  it  is  dear,  Oat  tfc  ji 
of  Scotland,  In  that  respect,  agrees  with  tbe  law  of  £«*« 
If  there  is  a  piece  of  ground  unenclosed,  as  tbengenenllji- 
not  that  enclosure  would  prevent  It,  unites  there  »en  at 
rise  of  adverse  right — dedicated  from  time  which  mai  * 
described,  or  for  which  a  custom  might  be  laid,  dcdxaUa 
such  a  time  to  public  sports  generally,  or  to  villas*  landi 
to  the  children  of  the  village,  the  children  from  Kbooltawl 
can  suppose  that  each  right  e*n  at  all  be  affected  by  sn  *■ 
ciaion  at  which  your  Lordships  may  arrive  in  ngsMUtu 
right  which  is  claimed  upon  this  enclosure,  under  :t*erni 
stances  which  I  bays  mentioned.  Those  rights  will  an 
untouched — tbey  are  unassailable  ;  and  nothing  which  iii* 
by  your  Lordships  in  deciding  this  case,  can  be  cocsKnKi 
at  all  bearing  on  those  rights. 

Now,  my  Lords,  there  are  a  good  many  cases  wbt.t  I  u 
also  we  should  take  care  to  except,  and  which  in  poioi  a  st 
have  no  real  bearing  upon  this  case.  A  good  untjua 
appellant's  casts  are  not  applicable.  Tbey  are  not  '/'.;■" 
rangeable  under  the  head  of  law  which  your  Lordu.,^" 
called  upon  to  consider.  Some  of  the  most  imporwni  *i 
which  Iieic  been  relied  on,  are  case*  of  that  DSUut-LJ 
they  are  cases  in  wbich  tbe  property  belonged  to  » nip 
ti on,  in  which  persons  claiming  under  and  as  pan  of  'J.  A 
poration,  persons  who  were  represented  by  the  ootjioibv- 
have  claimed  certain  rights,  that  is,  iniir  k  ;  Ihej  uj.  '>* 
property  belongs  to  us  all,  who  represent  tbe  inlisfcttub:  ■ 
the  inhabitants  have  certain  rights  of  playing  punts,*-* 
easement  or  servitude;  we  have  these  rights  asagsioitii'.a 
corporation;  yon  are  the  trustees  in  effect  for  us;  UUIjcji 
the  family;  we  are  members  of  that  family ;  and  roo  «!•.:■ 
to  let  us  have  those  enjoyments  which  at  all  tints  "  J» 
received."  That  has  nothing  to  do  with  this  caw.  "«  =  " 
not  the.  remotest  beating  upon  It  This  is  tbe  cssrsft* 
poration,  not  shewing  how  near  the  ground  is  to  OW  Jw 
deen  ;  and  your  Lordships  cannot  be  supposed  to  krjn.i* 
dally  what  tbe  distance  of  Old  Aberdeen  is  from  tli>  ae 
of  ground — it  may  be  a  day's  journey  for  aught  1  h  >~ 
am  sure  It  is  not,  but  I  mean  that  judicially!  do  talis 
and  there  is  nothing  to  inform  me.  This  is  tbe  cw-1 
corporation  claiming  a  right  in  another  man's  toil  tiw' 
to  him,  not  connected  with  it,  baring  no  more  ci>c:rw 
with  Old  Aberdeen  than  any  other  property  »ts'  •* 
happen  to  be  at  a  distance  from  Old  Aberdeen,  hirir,^  '■ » 
tural  connection  with  the  property;  and  that  right  is  >;•*•] 
in  the  soil  for  all  the  inhabitants  of  these  various  |lii  ■ 
therefore  consider  that  those  cases  bave  no  besrin;  ip-  '•* 
cose  now  before  your  Lordships,  which  must  depend  c>[  J 
own  merits. 

Mow,  my  Lords,  very  considerable  arguments  hint* 
pressed  upon  your  Lordships,  npon  whether  it  it  pou-i' 
Mr.  Dyce  to  represent  the  persons  on  behalf  of  whom  bt&r* 
whether,  looking  at  the  law  of  Scotland,  which  in  (Litres 
differs  from  the  law  of  England,  be  can  be  eonskltrtft  »  ^"t 
this  dominant  tenement,  wbich  will  apply  to  tnesetneett' 
ment.  and  give  tbe  right.  I  think  your  Lordships  ueei  *J 
into  that  point,  because  tbe  decision  npon  the  geneni  r3 
renders  It  unnecessary;  but  there  is  that  question,  irj»^ 
many  other  questions,  which  It  would  be  mttw!"* 
LonUbips  to  decide,  and  a  very  grave  question  si  rtju"" 
appellant's  title,  If  your  Lordships  were  about  to  d"*1 


Now,  my  Lords,  with  these  observations,  I  will  at  «■»■> 
ceed  to  call  your  Lordships'  attention  to  the  snthariW*"* 
arc  relied  on  by  the  different  parties,  which  leslr/btsrsi  ■ 
case.  The  main  authority,  and  Indeed,  alter  great  •*)* 
I  am  bouud  to  say  the  only  authority,  in  support  0/ tats* 
lout's  case,  it  the  Dundee  case.  I  can  find  do  stsers** 
which  beam  directly  upon  the  question  as  sn  •etas!**"'* 
if  that  is  to  be  considered   as  an  authority.    It  tat  as* 
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.  hmdtt  v.  JIunttr,  it  is  staled  that,  "  upon  the 
tanks  of  the  Tay,  lu  tbe  immediate  vicinity  of  Dundee,  there 
Is  *  piece  of  ground  about  half  a  mllo  in  length,  called  the 
Magdalen  Turd.  The  lands  of  Blackness  surround  It  on  three 
rah*,  and  on  the  Fourth  it  Is  bounded  by  the  Tay."  Then 
comes  this  statement,  upon  which  the  whole  of  tbe  argument 
tamed:— "Nearly  200  years  ago,  this  piece  of  ground  was  the 
subject  of  dispute  between  the  proprietor  of  Blackness,"  (whose 
lious  surrounded  on  three  sides  the  piece  of  land  in  question), 
"sad  the  inhabitants  of  Dundee.  Both  parties  claimed  the 
property  of  the  ground,  and  mutual  actions  of  declarator  were 
brought :" — (I  would  call  yonr  Lordships'  attention  to  that  cir- 
cumstance— each  party  claimed  tbe  actual  soil):— "The  former," 
that  is,  the  proprietor  of  Blackness,  "  founded  his  claim  upon 
the  Infeftment  of  himself  and  his  predecessors  in  the  said  lands 
if  Blackness,  as  part  and  portion  whereof  he  alleged  the  said 
Msgdalen  Yard  bad  been  possessed  past  the  memory  of  man," 
(be  claimed  therefore  the  soil  of  that  as  part  of  tbe  general 
(state) — "and  specially  on  the  acts  of  proprietorship  performed 
by  him  and  his  predecessors  in  pasturing  on  the  said  green  or 
yard,  and  debarring  all  others  from  pasturing  on  the  same — 
this  baring  been  the  chief  act  of  proprietorship  competent  to 
Uxm,  in  consequence  of  a  servitude  of  walking,  and  taking  air 
and  exercise,  on  the  said  green  or  yard,  enjoyed  by  tbe  inha- 
bitants of  Dondce,  and  under  reservation  of  which  he  claimed 
the  property.  The  latter  alleged,  that  the  yard  had  been 
marked  and  set  off  from  the  lands  of  Blackness,  as  the  pro. 
pert?  of  the  burgh,  by  certain  march-stones  set  up  in  the  yard 
lnl8I9,aome  of  which,  they  alleged,  had  the  burgh  of  Dundee's 
arms  thereon."  These  actions  came  on,  and  the  Court  "found 
It  proved  that  John  Wedderbnrn  of  Blackness,  and  his  prede- 
coeon  and  authors,  heritors  of  Blackness,  and  their  tenants, 
hire  been  these  40  years  in  possession  of  pasturage  in  said 
Magdalen  Yard,  without  interruption, — and  found  the  magis- 
trates and  Inhabitants  of  the  said  burgh  of  Dundee,  their  pos- 
NSsion  of  pasturage  in  the  same  not  proven  ;  and  found  that 
tin  town  ha*  no  common  good  marching  with  the  said  Mag- 
dalen Yard,  bnt  that  the  same  has  the  landaof  Blackness  upon 
the  east,  north,  and  west  parts,  and  the  river  Tay  on  the  south; 
sod  fonnd  it  proven  that  the  march-stones  standing  betwixt 
the  lands  of  Blackness  and  the  Magdalen  Yard,  were  set  down 
for  keeping  the  jfagdalen  Yard  from  tillage."  Then  the  Court 
pronounced  tbetr'final  decree  in  these  terms—"  That  Wedder. 
bom  was  entitled  to  the  right  of  pasturing,  and  the  magistrates 
and  Inhabitants  of  Dundee  have  only  the  privilege  of  walk, 
login  the  said  Magdalen  Yard,  and  making  parades  therein." 
Now,  it  is  said  that  this  amounts  to  a  decision,  and  that  if  it  does 
not  amount  to  a  decision,  at  all  events  it  proves  that  no  right 
exists.  The  facte  are  very  simple.  The  lands  of  tbe  proprietor 
of  Blscknem  surrounded  the  piece  of  land  inquestion  on  three 
tides,  and  the  other  side  went  down,  to  the  river;  he  said,  I  am 
entitled  under  an  Infeftment,  but  that  infuftment  is  subject  to 
s  reservation  to  the  town  of  a  right  of  walking  over  it.  No- 
body doubts  that  you  may  reserve  such  a  right ;  and  nobody 
doubts  that  you  may,  if  you  please,  grant  snch  a  right.  How  it  is 
to  be  the  subject  of  grant,  is  another  question,  but  it  is  the  sub- 
ject of  grant  ;  and  I  shall  presently  advert  to  an  objection  made 
bj  the  learned  counsel  for  the  appellant — "Oh!  if  yon  once 
•dmlt  It  is  a  subject  of  grant,  then  my  case  Is  irresistible."  We 
■hall  tee  presently  how  that  is;  but  here  he  says,  "I  claim  the 
■oil  under  an  Infeftment;  it  passed  to  me  as  part  of  Blackness; 
bit  1  have  only  enjoyed  the  pasturage,  because  I  took  It  under 
■  reservation  of  a  right  to  the  inhabitants  of  Dundee  of  walk- 
lag  over  it,  and  therefore  I  could  not  use  it  for  any  other  pur- 
pose," The  inhabitants  of  Dundee  said,  "No  doubt  we  go  over 
Jt,  but  we  go  over  It  as  our  own  property ;  and  we  claim  the 
right"  The  Court  said,  "  Yon  the  inhabitants  of  Dundee 
have  not  established  any  right  beyond  that  which  is  admitted, 
sad  Ii  not  claimed  adversely  to  you,  but  the  owner  of  the  soli 
claims  the  toll  subject  to  that  very  right ;  you  are  entitled  to 
that  right,  which  he  admits  is  your  right  with  tbe  reservation  ; 
and  yon  are  entitled  to  nothing  more.  When  the  cose  came, 
at  this  later  time,  for  decision,  it  was  only  upon  this — that  the 
owner  of  Blackness  then  claimed  a  right  of  property  as  be  had 
orlghafly  done;  and  the  question  was,  whether  it  was  then 
own  to  him,  after  what  had  passed  at  that  early  day,  to  claim 
the  uMBfceUi ;  and  it  was  held  by  the  Court,  thut  be  bad  still 
(he  rigM,  sad  was)  not  excluded  by  the  former  interlocutor, 
•nd  Ssifc'triereforn,  he  might  still  maintain  his  right  of  pro- 
psrty.    a«sturfd«T,  therefore,  that  case  as  deciding  nothing  on 


this  ground.  It  shews  that  such  a  right  may  exist  under  a 
reservation.  It  does  not  shew  that  such  a  right  could  be  esta- 
blished adversely  unless  on  the  infeftment  or  the  reservation  ; 
and  I  am  not  at  all  prepared  to  say,  that  if  the  proper  forms 
were  adhered  to,  such  a  right  may  not  be  granted  ;  but  I  may 
here  observe,  that  it  does  not  follow,  that  because  a  right  may 
be  granted — that  is,  that  it  Is  grantable  by  law — therefore  it 
may  be  prescribed  for.  It  is  one  thing  to  shew  that  a  man 
may  have  done  snch  an  act,  and  it  is  another  thing  to  find  the 
right  in  what  he  may  be  supposed  to  have  done. 

My  Lords,  I  am  not  aware  of  any  other  authority  which  really 
bears  on  this  case  on  the  part  of  the  appellant.  Your  Lordships 
were  very  much  pressed  with  the  case  of  Heme  v.  Young,  It 
does  not  touch  the  question ;  it  has  nothing  to  do  with  the  ques- 
tion; it  shews  generally  what  the  law  of  Scotland  is;  but  It 
does  not  touch  1 1  lis  question  at  all.  I  entirely  agree  with  tlio 
learned  Judges  below  in  what  has  been  decided  before  this  case, 
In  this  respect.  I  think  that  there  is  nothing  in  the  law  of 
Scotland  which  prevents  what  are  called  new  lights  coming 
under  an  old  principle ;  and,  therefore,  the  case  of  bleaching,— 
which,  because  it  was  a  new  procesj,  was  in  the  first  instance 
held  to  give  no  right  io  a  case  of  this  sort, — was  ultimately  held, 
I  think,  to  fall  within  the  same  rule  as  other  proper  servitudes ; 
and,  therefore,  the  law  of  this  country,  and  the  law  of  Scotland, 
frequently  is  enabled  to  adapt  itself  to  changes  in  the  circum- 
stances of  mankind,  without  doing  violence  to  its  original  prin- 
ciples and  rules ;  and  although  the  case  is  a  new  one,  that  of 
bleaching,  it  falls  within  the  same  principle.  New  appliance* 
have  arisen,  and  new  inventions  have  been  made  in  later  times, 
and  those  having  been  applied  in  that  mannertoold  enjoyments, 
the  law  naturally  adapts  itself.  But  this,  as  I  have  observed, 
is  an  argument  that  cannot  apply  to  this  case,  because  nobody 
supposes  that  recreation,  taking  air  and  exercise,  is  any  part). 
cular  novelty  or  invention ;  or  that,  when  you  are  tired,  if  you 
are  in  a  meadow  sod  you  lie  down  to  repose  yourself,  (end  thai 
is  an  easement,  if  it  be  one,  which  has  been  enjoyed  from  a  very 
early  date),  can  hardly  be  brought  within  the  category  of  modern 
inventions. 

My  Lords,  the  authorities  on  the  other  side  appear  to  be  as 
conclusive  for  the  respondent  as  the  appellant  is  destitute  of  any 
authority  in  his  favour.  The  first  case  to  which  I  would  refer 
your  Lordships,  is  the  caie  of  Dunse ;  and  there  it  was  held, 
that  there  could  be  no  general  right  prescribed  for  a  part  of  the 
inhabitants  of  a  town  generally — that  is,  without  property,  and 
that  it  must  be  measured  by  property.  In  England,  we  know 
that  that  right  of  pasturage  is  by  levant  and  couckant — that  is, 
it  is  measured  by  the  number  of  cattle  which  you  have  the 
means  of  housing  and  providing  fur  in  winter.  In  Scotland,  it 
has  been  held,  that  a  general  right  could  not  bo  maintained  by 
Inhabitants  of  a  town  generally  to  paaturageon  lend.  That,  so 
far  therefore  as  it  goes,  is  in  favour  of  the  restriction  of  these 
rights. 

Now,  the  case  of  the  Marquis  of  Breadalhsne  i>.  M'Gregor,  7 
Bell's  Appeal  Cases,  is  an  important  case  also  on  this  subject. 
There  you  may  say  the  right  was  claimed  for  the  whole  world ; 
in  point  of  fact,  everybody  coming  from  the  north  to  the  south 
might  claim  a  right  to  certain  resting-stancca  on  a  drove-ruad 
which  it  was  not  contested  belonged  to  Lord  Breadalhsne;  and 
they  claimed  a  right  to  make  what  they  called  drove-jtanccs  on 
the  side  of  that  road.  They  said  that  the  distance  was  too  great 
for  their  cattle  to  travel  without  rest,  and  that,  therefore,  they 
were  entitled  to  stop  at  convenient  distances — in  point  of  fact, 
to  depasture  their  cattle  on  the  land  adjoining  the  stances, 
wherever  it  was  necessary.  The  Court  of  Session  so  far  gave 
way  to  that,  as  to  send  it  to  an  issue  for  trial  by  jury;  but  your 
Lordships'  House,  upon  very  sufficient  reasons,  as  I  appro 
hend,  decided  that  no  such  right  existed  to  have  drove-stances ; 
that  there  hod  been,  no  doubt,  encroachments  by  the  cattle  in 
their  progress  from  the  north  to  the  south ;  and  if  they  returned, 
as  they  might  do,  .from  the  south  to  the  north,  cropping  the  grsss 
on  each  side  of  the  road,  that  that  could  give  no  right,  and  that 
a  mere  right  to  use  the  road  would  give  no  possible  right  to  have 
abiding  places  at  any  convenient  or  any  distances  on  the  road 
atone  side  or  the  other.-  Accordingly,  this  House  decided  against 
the  right,  and  stopped  the  trial  of  the  issue  which  had  lieen  di- 
rected. There  is  no  authority  against  trie  appellant ;  and  if  you 
wilt  apply  the  drove-road  to  the  particular  footpath  across  this 
place,  and  if,  instead  of  cattle  from  die  north  to  the  south,  you 
take  the  gentle  inhabitants  of  Old  Aberdeen  and  other  places, 
yon  will  2nd  that  it  fits  much  morn  closely  to  this  case  than  it 
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My  Lords,  the  next  cue  ii  an  Infinitely  stronger  cue,  and  ii 
a  clear  decision,  I  consider,  upon  this  very  question — I  mean  the 
important  cue  of  Harris  «.  Rodger*,  (4  Murr.  25.)  It  is  pretty 
accurately  staled  in  tlie  respondent*'  cue,  and  is  an  important 
cane.  We  have  bad  the  book,  and  I  bare  read  it.  and  it  is  ac- 
curately stated  in  the  respondents'  case.  The  claim  there  wu 
in  point  of  fact  to  a  certain  right,  and,  besides  that  right,  to  the 
right  and  privilege  of  passing  along  the  same,  and  walking  there- 
on ;  and  they  insisted  that  they  had  the  right  "  at  all  times,  and 
on  all  occasions,  to  resort  to  the  said  piece  of  ground,  and  road 
or  i«th  within  the  bounds  aforesaid,  and  there  to  exercise  the 
privilege,  and  enjoy  the  comfort  of  a  free  passage  along  the  same, 
and  of  walking  thereon  for  any  lawful  purpose,  accoiding  to  im- 
memorial use  and  custom ;  and  that  the  said  right  and  privilege 
should  be  reserved  entire,  u  it  has  been  in  times  put,  for  the 
convenience,  comfort,  and  recreation  and  health  of  the  pursuers 
and  their  families,  and  other  inhabitants,  and  others  foresaid, 
who  shall  resort  to  the  foresaid  piece  of  ground  and  road  or 
path."  Mow,  it  appears  by  the  report,  that  the  general  right  was 
not  admitted  to  be  tried,  and  the  particular  right  wu  admitted 
to  be  tried,  and,  therefore,  there  is  no  doubt  that,  as  far  u  it  ap- 
pear*, the  right  in  question  now  claimed  wu  not  admitted;  but 
that  wu  said  to  be  a  very  short  and  satisfactory  mode,  being 
merely  a  statement  without  a  decision.  .Now,  Lord  MoncrehT 
has  made  observations  on  that  cue  which  entirely  give  an  answer 
to  the  case  u  reported  in  the  jury  reports.  Lord  Moncreiff  was 
himself  counsel  in  the  cause,  and  he  thus  explains  that  case, — 
*'  Towards  the  end  of  the  hearing,  the  case  of  Rodgers  v.  Harvie 
wu  mentioned,  but  it  wu  much  misapprehended.  In  that  case, 
the  pursuer  did  at  first  claim  a  right  tor  the  public  of  strolling 
or  wandering  generally  ever  the  banks  of  the  Clyde  within 
Harvie 'e  grounds.  But  this  was  resisted,  and  the  Court  refused 
to  grant  any  issue  on  it ;  and  the  only  issue  sent  to  trial,  was 
distinctly  of  a  public  footpath  from  the  city  of  Glasgow,  or  the 
Greeu,to  the  villageof  Cermyle.  This,"  he  says,  "  goes  directly 
to  tlie  point,  that  though  there  may  be  a  right  of  road  to  the 
public  through  private  grounds,  it  is  u  a  road  or  passage  only, 
and  fur  no  other  purpose,"  In  another  place  he  observed^  "  A 
amnios  ipaliandi  over  open  ground  which  hu  in  some  manner 
been  devoted  to  public  use,  is  also  intelligible  and  known  to  tbe 
law;  but  such  aright  u  that  here  claimed,  over  private  enclosed 
grounds,  not  made  for  the  public,  but  for  private  parties,  and 
having  do  written  title  connected  with  the  grounds,  for  merely 
walking  over  them,  and  resting  thereon  according  to  their  plea- 
sure, is  a  thing  of  which,  I  believe,  there  has  hitherto  been  no 
example;  and  the  injury  to  the  proprietors  in  such  a  thing,  when 
asserted  as  matter  of  right,  must  be  apparent."  He  then  ob- 
serves again — "  Jn  the  cue  of  Harvie,  the  whole  claim  wu 
restricted,  before  it  went  to  a  jury,  to  a  right  of  way;  for,  though 
mi  use  of  general  walking  over  the  ground  was  averred,  no  issue 
wu  given  on  that,  so  that  it  is  a  cue  against  the  pursuer."  It 
j*  clear  that  wu  a  direct  decision  of  the  Court  of  Session  against 
this  right ;  and  that  decision  wu  acquiesced  in,  and  never  brought 
by  way  of  appeal  to  your  Lordship*'  House.  It  it  not  conclusive 
on  the  cose,  because  your  Lordship*  must  now  decide  this  case 
on  the  merits;  but  it  proves  tliat  the  decision  in  this  case  is  not 
the  first  decision  at  which  the  Courts  of  Scotland  have  arrived 
on  the  very  point  in  issue  between  the  parties  at  your  Lordships' 
bar  on  the  present  occasion,  and  therefore  it  it  to  be  considered 
U  an  authority  which  hu  been  acquiesced  iu. 

My  Lords,  some  important  observations  were  made  by  Lord 
Eldon,  when  the  case  wu  before  your  Lordships'  House,  upon 
the  right  of  servitude  which  wu  claimed  in  tlie  case  of  Jimp. 
titt  v.  (foghorn,  (a  Dow,  80),  and  there  it  wu  a  right  of  servitude 
of  playing  golf  over  certain  property,— and  the  question  there 
arose  with  regard  to  the  right  of  the  owner  of  the  soil,  in  con- 
sequence of  that  right  existing,  of  playing  the  game  of  golf;  and 
that  ultimately  turned  upon  the  question,  of  whether  he  could 
or  could  not  keep  rabbits  on  the  soil,  to  the  destruction  in  point 
of  tact,  or  tlie  interruption  of  the  play  at  tbe  game  of  golf.  Sow, 
in  advising  your  Lordships  in  the  first,  instance  in  that  case, 
Lord  Eldon  made  these  observation* — "  Bnt  tlie  question  was, 
whether  a  servitude  could  be  supported  which  subverted  the 
use  of  tlie  property  over  which  it  was  claimed  1  If  there  wu  a 
reservation,  had  they  thefullbenefltofthatreservationF"  Then 
he  asked,  whether  they  might  keep  sheep,  and  so  on.  On  a  sub- 
sequent day,  he  makes  some  observations  which  refer  to  a  point 


upon  which  I  have  already  observed.  He  says— "At  hh 
here,  tbe  title  had  been  more  strongly  argued  «i  the  mtalJ 
tbe  act*  of  the  corporation,  reserving  the  privilege  Ijihsbw. 
and  certainly  it  wu  a  different  question,  whether  ad  i  uu 
could  be  set  op  by  prescription,  and  whether  it  night  k  it 
served  by  bargain."  Upon  the  point  to  which  I  an  Mr 
eallingyour  Lordships'  attention,  he  snakes tbetcobttnuw- 
"  Ha  regretted  the  existence  of  the  necessity  to  nod  tin  Isj; 
again ;  but  it  wu  a  strong  thing  to  say,  that  all  wbacaaeBt 
so  might  play  at  golf  on  a  man's  ground,  and,  Ex  tost  pin* 
destroy  all  the  produce  which  it  wu  best  cskulsitd  topli 
and  prevent  its  being  used  for  those  eod»  to  v  hick  slots  jiw. 
be  applied  beneficially  for  the  owner."  It  is  quits  dan,  is* 
lore,  that  without  laying  down  tbe  rule  of  U*  in  ut  iuai 
manner,  the  impression  on  the  mind  of  Lard  Elds*  tit.  ■*» 
such  right  could  be  claimed  u  would  be  incooiitajUJiK 
rights  of  property. 

Now,  then,  what  Is  the  nature  of  the  right  ?  lHod  im 
in  the  law  of  Scotland  which  hu  gone  to  the  extent  sosaW 
No  case  hu  been  cited  in  which  there  I*  a  ting*  vori  •!;. 
according  to  its  proper  Interpretation,  give*  coilitfnua  t  j 
claim  of  the  appellant  at  your  Lordship*'  bar.  All  the  iu 
which  have  boon  established  (and  which  nave  bera  nnlua 
with  difficulty),  are  particular  easements  whkh  Dotodjap 
to  find  fault  with.  The  case  of  golfing,  whieh  u  lie  Brats 
wu  established  with  difficulty.  There  can  be  no  date  a 
certain  persons  may  obtain  a  right  by  prescription  1°  pit.'  * 
tain  lawful  game*  on  another  man's  soil ;  but  whetherTwa 
have  a  right  by  prescription  which  shall  go  to  tbe  tut*  < 
depriving  a  man  of  the  soil  which  belongs  to  him,  u  en 
another  question.  1  have  already  said  that  it  might  be  lit  » 
ject  of  grant ;  but  if  it  is  the  subject  of  grant,  does  it  V*km 
follow  that  it  can  be  prescribed  for?  Certaialj  not ;  tea* 
to  establish  a  prescription,  you  must  not  be  oesljifj* 
that  the  man  had  the  ability  to  do  the  act,  bat,  if  km  h 
havu  not  the  ability— that  is,  if  by  law  the  ptrncolu  ra 
could  not  have  been  granted—then  oadii  jissuW  u»' 
could  not  be  established ;  but  the  converse,  thit  be  W  ■ 
ability  to  do  the  act,  by  no  means  establishes  that;  thnte: 
could  be  prescribed  for.  To  be  prescribed  for,  jot  at*' 
satisfied  that  it  i*  an  act  which  the  party  hat  dose-pa  -s 
come  to  the  conclusion  that  there  has  been  a  gitat ;  Is) 1* 
can  come  to  the  conclusion,  that  a  man  humsoViiiiti-^ 
grant  to  let  in  the  whole  of  the  public  upon  to  ratkssJt  * 
to  bis  own  bouse,  for  the  purpose  of  their  possesiioo  itf-/. 
mentT  It  is  said  to  be  for  the  purpose,  no  doubt,  of  iwa" 
and' to  on;  but  they  claim  the  possession  ■srfsejsyswt^Q 

Eiece  of  enclosed  ground  near  to  the  mansion-bouse  ol  S»» 
t  it  inconsistent  with  the' exercise  of  tbe  rights  of  isl- 
and although  the  Court*  would  be  compelled  to  (i**-l; 
an  actual  sale  of  the  right,  yet  the  Courts  would  nut  KM' 
right  prescription  which  would  go  to  defeat  tbe  right-- 
party  who  is  entitled  to  the  toil. 

How,  by  the  law  of  Scotland,  these  rights  tie  tmxt  sr 
circumscribed  than  they  are  by  the  law  of  England-  I :■ 
been  held,  that  there  can  be  no  right  to  an  easement  a  n.<— 
to  give  a  man  a  right  to  flth  for  trout  off  tbe  land  of  u^x  • 
a  navigable  river.  So  doubt  there  may  be  such  t  '$  " 
England— therefore  the  law  of  Scotland  is  more  tiring*  * 
the  law  of  England ;  and  the  law  of  Scotland  dos  *W  **- 
not  be  done  by  the  law  of  England.  It  restricti  the  rsi  » 
it  does  not  extend  over  the  whole  of  the  property.—J*- ' 
think,  is  ■  very  strong  argument  against  the  graertl  op  ■" 
claimed— that  where  the  right  wu  one  that  could  be  n»J* 
within  certain  limits,  they  held  that  it  could  not  he  im* 
■a  a  right  tptttiandi  ;  and  therefore  they  restricts!  il  ■ 
they  considered  reasonable  limits,  and  held  the p»*** 
open  to  tlie  enjoyment  of  the  owner  of  tbe  sat  »*■ 
where  it  is  a  legal  right,  it  is  restricted ;  where* itw  <■ 
right  which  I  cannot  hold  to  be  not  Ultsrul.baianrht™"; 
cannot  hold  to  lie  la  prescription,  I  think  your  I"°*?L 
not  arrive  at  that  conclusion  ;  but  u  the  appellant  t^J 
be  it  willing  to  have  it  restricted,  it  appears  to  s»  W  "■ 
admission  weakens  his  cue.  He  could  not  btlp  saw 
admission;  but  it  shews  his  own  sense  tbst  he  ixsw  ■*  ■* 
bllsh  a  right  to  walk  over  the  whole  of  ihis  pwpsrtjjst* 
pleased;  and  I  think  your  Lordship*  will  scon  l~T 
elusion,  that  it  would  be  utterly  impossible  (or  lc*"77l 
to  maintain  the  right,  and  at  the  same  lint  »  KB°" 
any  particular  portion  of  this  strip  of  latd. 


852.J 


IN  THE  COURT  OF  SESSION.  *c. 


My  Lords,  the  Court*  of  Scotland,  in  the  exercise  of  these 
ights,  bsve  been  very  careful  not  to  break  into  the  right  of 
mperty  of  the  owner  of  the  soil.  In  the  mm  of  a  footpath 
tinning  near  a  river,  they  hare  held  that  the  persons  who  re- 
ort  to  that  footpath  are  not  at  liberty  to  angle  in  the  rirer  from 
hat  footpath  over  the  ground  between  the  path  tod  the  rirer. 
'hat  has  been  decided.  So  that  you  are  restricted  to  the  pra- 
ise right  which  yon  hate  enjoyed.  Ton  are  not  at  liberty  to 
take  use  of  the  right  of  way  for  tba  pnrpOMi  of  (trolling,  or 
•sndering,  or  amusing  yourself  there,  for  the  purpose  of  enjoy  - 

My  Lords,  I  think,  therefore,  that,  by  the  law  of  Scotland, 
ii«  is  a  right  which  cannot  be  maintained.  I  think,  moreorer, 
iat  it  is  a  right  which  ought  not  to  be  maintained.  It  ia  in- 
insistent  with  the  general  light  of  property]  and  it  is  not,  aa 
i  the  common  cue  of  servitude,  a  right  which  Ii  conaiitent 
iih  an  enjoyment  in  other  respects — a  limited  enjoyment,  no 
3ubt.  but  still  the  enjoyment  of  a  man'*  own  soil ;  and  there* 
re  it  cannot  be  maintained. 


it  generally  in  the  noil  of  another. 
ipport  it  by  custom — the  custom  becomes  the  law  of  the  place ; 
it  then  the  custom  it  not  to  be  supported  st  all  aniens  it  be 
good  custom,  and  a  reasonable  custom;  and  they  have  there- 
re  to  she*  that  tbe  right  which  they  claim  in  reasonable.  The 
lestion  then  would  be,  whether  thi*  wonld  be  reasonable  or 
it  by  the  law  of  England.  Bnt  they  ocmld  not  prescribe  this 
jht  by  the  law  of  England— they  could  only  lay  it  aa  a  cus- 
m ;  and,  as  a  custom,  the  question  wonld  be,  whether  it  was 
good  custom,  and  whether  It  waa  a  reasonable  custom.  I 
ink.  therefore,  that  the  law  of  England  ia  different  in  its  ap- 
Icatioo  from  the  law  of  Scotland ;  bnt  it  la  merely  referred  to 
t  the  sake  of  Illustration.  Thi.  case  must  stand  or  fall  lo- 
rding to  the  law  of  Sootland.  1  know  that  your  Lordship* 
II  so  far  abide  by  that  advice  which  it  falls  upon  myself  on 
is  occasion  to  give,  aa  strictly  to  decide  this  case  upon  the  law 
Scotland ;  and  upon  that  law,  as  I  understand  it,  I  advise 
ur  Lordships  to  dismiss  this  appeal,  and  to  afflrm  the  interlo- 
tor  complained  of,  which  I  think  is  perfectly  consistent  with 
tins  of  Scotland,  and  meets,  aa  it  appears  to  me,  the  just  and 
ib  merits  of  the  case. 

Interlocutor  affirmed  with  costs. 
Second  Division. — Lord  Hurray,  Ordinary. — Dodds  and  Grelg, 
iprHanfi  Solicitor!. — James  Davidson,  EetpenaenW  Solicitor. — 
.D.F.) 

28ft  May  1852. 

Hohsi  or  Loans. 
No.  231. — Sakusl  Ferqusson,  Appellant,  v.  Adah 

Skirting  and  others,  Respondents. 
iiirch — Process — Record  of  Presbytery,  Authentication  of— 
Statutes  1G88,  c.  3  ;  48  Geo.  IIL  c  54— In  a  reduction,  at  the 
instance  of  a  ichoolmaiter,  of  a  lentenee  of  deposition  pronounced 
igainit  kim  by  the  Pretbytery,  an  the  ground  that  the  interlocutor 
•■f  relevancy  and  allowing  a  proof- — a  deliverance  ordering  certain 
tortious  of  the  proceeding!  to  be  cancelled,  in  raped  of  a  judg- 
ment of  the  Court  of  Section,  in  a  iutpension  of  the  tame,  at  the 
instance  of  -the  partuer,  and  the  judgment  finding  him  guilty, 
ind  lenience  of  demolition  folloatny  thereon — were  not  legally 
■luthenticated  by  the  eignaturei  of  the  moderator!  of  the  meeting! 
if  I'retbytery,  at  which  the  tame  were  pronounced  :  Ciramutancti 
in  is  hi  ch,  on  a  report  at  to  the  practice  of  church  courtt — Rcaton! 
■if  reduction  repelled  by  the  Court  af  Saturn,  and  judgment  affirmed 
on  appeal  by  the  Home  of  Lords. 

nrch — Becord  of  Presbytery,  Cancellation  of — A  libel  hewing 
been  raised  before  a  Pnebytery,  agonal  a  echoobnaeter,  after  the 
r>roof  for  the  proteculion  woe  doted,  and  the  exculpatory  proof 
partly  ltd,  tin  tc&oolmaiUr  suapn  ■■■*-■■ 
"    "        '    ■  —   .Th 


:,f  deposition  ;  but  the  Pnebytery  proceeded  in  the  coats,  to  the 
(ffect  q) 'finding  the  tehoobnatter  guilty.  Subteqtiently,  on  their 
ytving  in  a  minute  contenting  that  alt  proceeding!,  lubtequent  to 


the  date  of  the  refutal  of  accea,  thculd  be  held  at  eanecUcJ,  under 
a  retervaiion  to  proceed  with  the  cate  de  novo  at  from  that  date, 
the  Court  recalled  the  interdict.  Thereupon  the  Pretbytery,  the 
echoobnaeter  having  refuted  to  toy  whether  he  wiihed  the  proceed- 
ing! in  question  cancelled  or  not,  cancelled  the  tame;  and  he  having 
farther  refuted  to  lead  additional  proof,  found  htm  guilty,  and  pro- 
nounced tentenct  of  deporition.  In  a  reduction,  at  the  instance  of 
the  tehoobnatter,  on  the  ground  that  it  tons  incompetent  for  the  Pret- 
bytery to  cancel  their  own  proceeding;  and  to  try  him  a  teeond 


in  of  hti  witnettet  had  been  cancelled, 
which  evidence  it  was  iiapouio  js  far  him  to  replace — and  that  certain 
membertof  Pretbytery  were  disqualified from  judging  in  the  cote,  by 
rtaton  of  agency  :  Oircumstaneci  in  which — Reatont  of  reduction 
repelled  by  the  Court  of  Settion,  and  judgment  affirmed  on  appeal 
by  the  Boat*  of  Lordt. 

See  supra,  vol.  xxii.  p.  493— 26th  June  1850. 

Fergaeeon  now  appealed,  arguing  in  his  ease  that 
the  judgments  of  the  Court  of  Session  ought  to  be  re- 
versed for  the  following  reasons: — 

1.  Because  the  minutes  of  Presbytery  of  10th  August  1846, 
purporting  to  contain  the  interlocutor  on  the  relevancy  of  the 
libel  against  the  appellant,  and  the  remit  to  probation — the 
minutes  of  6th  April  1847,  purporting  to  contain  an  interlocu- 
tor cancelling  certain  important  steps  of  process — and  the 
minutes  of  23d  Jnne  1847,  purporting  to  contain  the  Presby- 
tery's findings  upon  the  libel,  and  a  sentence  of  deposition  fol- 
lowing on  them, — are  not  authenticated  or  attested  in  terms 
of  the  statute  168S,  c  8,  which  requires,  that  "  all  interlocutors 
pronounced  by  the  Lords  of  Council  and  Session,  and  alt  other 
Judges  within  the  kingdom,  shell  be  signed  by  the  President 
of  the  Court,  or  Judge  pronotmcer  thereof"  2.  Because  It  is 
no  good  answer  to  say  that  the  act  does  not  apply  to  ecclesias- 
tical courts, — 1st,  in  respect  that  it  is  universal  in  Its  terms, 
and  therefore  applicable  alike  to  all  courts  within  the  king- 
dom ;  and,  Id,  In  respect  that  Presbyteries  sitting  in  j  ndgment 
on  schoolmasters  cases,  in  virtue  of  the  act  48  Geo.  III.  c.  54, 
snd  without  appeal,  are  proper  statutory  Courts  exercising  a 
jurisdiction  which  In  its  nature  Is  not  ecclesiastical,  and  are, 
therefore,  bound  to  statutory  regularity  In  their  procedure, 
8.  Because  the  Judgment  appealed  against  is  founded  on  the 
alleged  practice  of  the  General  Assembly,  and  other  church 
judicatories,  while  the  report  by  the  Clerk  of  tbe  General  As- 
sembly and  the  Procurator  for  the  Church  shews  no  such  esta- 
blished form  or  practice  of  authentication,  but,  on  the  contrary, 
exhibits  a  series  of  gross  irregularities  and  defects  of  different 
kinds,  at  variance  with  all  principles  of  jurisprudence  in  refe- 
rence to  authentication  of  judicial  proceedings,  and  also  at 
variance  with  the  laws  of  the  church,  the  act  1B8B,  r,  8,  and 
decisions  of  the  Court  of  Session.  4.  Because,  even  accord- 
ing to  the  principles  of  common  law  in  reference  to  authen- 
tication,— especially  when  applied  to  judicial  proceedings  of* 
penal  nature,  which  are  etricti  jurit, — the  interlocutors  and 
sentence  under  reduction  are  not  sufficiently  authenticated, 
and  are  therefore  invalid.  5.  Because  the  proceedings  of  tbs 
Presbytery  were  otherwise  Irregular  and  invalid,  in  respect 
that  the  Presbytery,  after  trying  the  pursuer,  and  pronouncing 
a  definite  judgment  upon  the  charges  libelled,  did  thereafter, 
without  the  appellant's  consent,  not  only  cancel  the  judg- 
ment, but  a  great  part  of  tbe  proceedings  in  the  cause,  em- 
bracing several  deliverances  of  the  Court,  and  the  evidence 
of  four  of  the  appellant's  witnesses ;  and  then,  in  face  of  tho 
appellant's  protest,  did  of  new  proceed  with  tbe  trial,  and 
pronounce  judgment  and  sentence  upon  the  mutilated  and 
defective  record.  8.  Because  the  cancellation  was  illegal,  no 
Court  In  tbe  kingdom,  excepting  the  Court  of  Session,  upon  a 
proper  rescissory  action,  having  jurisdiction  or  power  to  alter 
or  ounce!  its  own  recorded  proceedings  and  deliverances,  with- 
out tbe  consent  of  tbe  parties  to  the  cause.  7.  Because  it  wss 
incompetent, — being  contrary  to  the  policy  of  the  law,  and 
the  practice  of  Scotch  Courts  In  penal  proceedings, — to  resume 
tbe  trial  of  the  appellant  after  having  once  pronounced  a  defi- 
nite jndgmsnton  tbe  proof;  or,  in  other  words.  It  was  incom- 
petent to  try  him  a  second  time  on  the  same  libel.  8.  Because 
the  Presbytery  and  their  Clerk,  in  violation  of  the  statute 
1686,  c  18,  refused  to  allow  the  appellant,  while  conducting 
bis  cose,  to  have  access  to  the  principal  libel  and  the  deposi- 
tions of  witnesses,  or  to  any  other  proceedings  in  process,  to 
make  copies  thereof,  or  to  take  notes  therefrom. 


BEPOBTS  OF  OASES  DECIDED 


(MajSS, 


The  respondents  supported  the  judgment  on  the  fol- 
lowing grounds: — 

1.  The  sentences  complained  of  having  been  pronounced 
by  the  Presbytery  in  the  course  of  a  process  in  which  tbelr 
jurisdiction  was  privative,  and  exclusive  of  that  of  any  other 
Court,  they  were  unchallengeable,  and  not  liable  to  be  reduced 
on  any  ground,  except  excess  of  power,  or  deviation  from  forms 
of  procedure  prescribed  by  statute  or  custom,  for  the  guid- 
ance of  Presbyteries  in  similar  cases.  2.  There  having  been 
no  nuch  excess  of  power  or  deviation,  the  Court  of  Session  bad 
no  power  to  interfere  with,  or  reduce  the  sentences  in  question, 
and  the  judgment  of  the  Court  of  Session  repelling  the  reasons 
of  reduction  ought  therefore  to  be  affirmed. 

BoviU  for  appellant — 
The  leading  objection  Is,  that  the  minnles  of  Presbytery  are 
not  signed  by  the  moderators  respectively  of  the  meetings  of 
which  each  sets  forth  the  proceedings.  At  this  moment,  the 
original  minute  of  10th  Aug.  1848  is  not  signed  bv  any  person 
whatever,  with  or  without  authority.  The  statute  1680,  c.  S,  is 
alisoliite  and  universal  in  its  language,  end  clearly  comprehends 
the  case  of  a  Presbytery  being  quoad  hoc  a  Court.  Unless  usage, 
therefore,  can  defeat  an  act  of  parliament,  which  is  clear  in 
its  language,  the  judgment  so  un authenticated  is  null. — Smith 
v.  Macaulay,  9  D.  B.  M.  190 ;  Dickson's  case,  9  Mor.  7464.  Pa- 
role evidence  is  not  sufficient  to  prove  a  sentence  of  a  kirk- 
session.— Hugh  Eraser,  2  Swlnt  Just  C.  443.  It  is  said  the 
practice  of  church  courts  is  peculiar ;  hut  that  practice  is  not 
uniform, — and  even  if  it  were,  it  could  not  avail,  for  in  this 
Instance  the  Presbytery  sat  as  a  criminal  court,  and  the  statute 
must  be  construed  most  strictly  in  favour  of  the  appellant. 
No  mere  absence  of  a  usage  in  conformity  with  a  statute,  can 
contradict  that  statute,  nor  can  a  statute  be  partly  in  desuetude 
and  partly  in  siriJi  obiervantia.  In  Dickson's  case,  this  very  plea 
was  urged,  that  it  was  the  practice  of  the  church  courts  uot  to 
sign  their  sentences,  yet  the  Court  held  there  was  no  evidence 
of  the  sentence  of  deposition.  (The  other  points  were  merely 
stated,  and  no  additional  authorities  cited  to  those  previously 
relied  on.) 

Bolt  Q.  C.  and  Anderson  Q.  C.  for  respondents — 
The  mode  of  signature  here  adopted  was  quite  sufficient  The 
practice  is  for  the  clerk  to  write  out  a  rough  draft  of  the  mi- 
nutes, which  is  read  over  at  the  next  meeting,  and,  on  being  ap- 
proved, is  signed  by  the  moderator  and  clerk  of  that  next  meet- 
ing. It  is  not  unlike  the  way  in  which  a  registrar  in  Chancery 
here  draws  up  a  decree  of  the  Court,  or  in  which  a  Lord  Ordi- 
nary in  Scotland  draws  up  bis  interlocutor,  which  is  seldom  or 
never  signed  at  the  time.  Here  the  practice  followed  Is  the 
universal  practice  of  Presbyteries  in  Scotland,-- and  at  common 
law,  therefore,  the  proceedings  are  quite  correct;  but  it  is  said, 
the  statute  1688  strikes  at  the  practice.  The  only  thing  made . 
Imperative  by  that  act  is,  that  the  clerk  is  not  to  give  a  copy 
of  the  minutes  till  they  bosigned;  the  other  part  of  the  statute 
la, merely  directory.  At  the  time  that  act  passed,  there  was 
no  Court  of  Presbytery  in  existence,  as  episcopacy  was  then  the 
order  of  church  government;  and  Dickson's  case  shews — 1.  that 
It  never  bad  been  the  practice  for  the  minutes  of  each  day  to  be 
signed  at  the  time;  and,  2.  that  the  statute  1688  did  not  apply 
to  Presbyteries.  This  universal  usage,  therefore,  will  explain  the 
construction  given  to  that  act  of  parliament.  This  was  not  a 
criminal  proceeding  at  all,  but  merely  a  matter  of  church  dis- 
cipline.   The  cases  cited  do  not  support  the  other  side. 

BoviU  replied. 

Lord  Chancellor.— My  Lords,  this  cose  is  one  in  which  cer. 
tainly  the  appellant  has  no  merits ;  and  if,  therefore,  he  is  to 
succeed,  it  must  bo  upon  some  legal  point  The  legal  points 
are  certainly  none  of  them  of  substance — they  are  simply  tech- 
nical ones  of  form  ;  and  your  Lordships  wilt  be  anxious,  if  you 
can,  according  to  the  law  of  Scotland,  to  decide  against  them. 

The  first  point  is,  tliot  the  sentence  pronounced  by  the  Pres- 
bytery was  not  signed  according  to  the  directions  of  the  act 
of  1683.  In  point  of  foct,  that  act  of  parliament  has  never 
directly  been  held  to  apply  to  the  decisions  of  the  Presbytery ; 
for  the  interlocutor  which  was  given  in  Dickson's  cose,  cannot 
be  considered  as  a  decision  upon  the  subject.  One  of  the 
Judges  expressly  states,  that  the  general  opinion  has  been,  that 
the  act  of  1686  does  not  apply  to  Courts  of  Presbytery.  Now 
the  act  Itself,  -whiah  consists  of  verv  few  words,  Is  drawn  In 


very  singular  terms,  if  it  w 

bytery;  for  it  says,  "Our  Sovereign  Lord,  i 

sent  of  his  estates  of  parliament,  statutes  and  ordains,  that 
from  and  after  the  1st  of  November  next,  all  interlocutors  pro. 
nounced  by  the  Lords  of  Council  and  Session,  and  all  other 
Judges  within  the  kingdom,  shall  be  signed  by  the  President 
of  the  Court,  or  the  Judge  pronouncer  thereof;  And  His  Ma- 
jesty, with  advice  foresaid,  prohibits  and  discharge*  the  clerks, 
Upon  their  peril,  to  extract  any  acts  or  decreets,  unlet*  the  inter- 
locutors, which  are  the  warrants  thereof,  be  signed  an  mid  u 
Declaring  hereby  the  extracts  which  shall  be  given  ont  other, 
ways,  to  be  void  and  null."  The  distinction  there  is  singular. 
It  is  not  declared  by  the  act,  that  the  judgment  shall  be  raid 
if  it  is  not  signed  ;  but  it  is  declared,  that  the  extracts  which 
shall  be  given  out  shall  be  void  and  null  unless  the  judgment 
bos  been  signed.  There  Is  a  good  dent,  therefore,  in  the  argu- 
ment, that  the  act  of  parliament  is  directory  in  the  fimt  instance, 
and  that  it  is  imperative  in  the  second.  There  is  a  nullity 
pronounced  as  against  extracts  ;  but  there  is  no  nullity  pro- 
nounced as  against  the  judgment  itselt  Experience  thews 
that  the  interlocutors,  properly  so  called,  are  not  signed  at  the 
time ;  and  that  is  really  the  objection  which  is  now  taken  at 
your  Lordships'  bar.  The  judgment  is  pronounced  on  one  day, 
and  the  interlocutor  is  signed  on  another.  With  our  own 
practice  we  have  nothing  to  do — it  is  to  be  decided  upon  the 
law  of  Scotland ;  and  It  is  impossible  that  the  coarse  of  justice 
should  proceed,  if  there  was  too  much  particularity.  The  set 
of  parliament  does  not  say  that  it  shall  Designed  at  the  time; 
but  it  says  that  it  shall  be  signed  ;  and  subsequent  signator* 
has  always  been  deemed  sufficient 

Now,  iu  point  of  construction,  I  should  myself  have  doubted 
whether  this  act  of  parliament  could  extend  to  Conrta  of  Pres- 
bytery, because  it  must  mean  other  Judges  of  the  same  Court; 
and  if  it  bad  been  intended  to  extend  to  Courts  of  Presbytery, 
it  would  have  said  so ;  but  no  such  words  are  used,  and  there 
are  very  good  reasons  why  they  are  not 

But,  then,  chapter  18  of  thu  same  act  of  parliament— whkh 
Is,  "An  act  appointing  the  publication  of  the  testimonies  of 
witnesses,"— has  been  relied  upon,  in  which,  different  wards 
being  used  in  several  parts  of  the  act  of  parliament,  the  sam* 
expression  occurs,  "  other  Judges ;"  but  the  words  are  not  the 
same  that  precede  It ;  for  it  says,  "  before  the  Lords  of  Privy 
Council,  Lords  of  Session,  and  all  otber  Judges  within  this 
kingdom  ;"  and  then  it  goes  on  to  abrogate  "  an  j  law  or  act  sf 
parliament,  custom  or  usage  to  the  contrary  notwithstanding." 
I  think,  therefore,  there  is  o  plain  distinction  in  the  acts,  and 
that  chapter  18  might  well  be  allowed  to  apply  to  all  Jodga, 
at  the  same  time  that  chapter  8  might  not  be  extended  toth* 
decisions  themselves  of  Courts  of  Presbytery.  Bowever,  your 
Lordships  are  not  called  upon  to  decide  that  point ;  because 
I  must  take  an  ancient  statute  like  that,  to  operate  according 
to  the  construction  which  It  has  received  in  Scotland  froa 
the  time  that  it  passed.  Now,  my  Lords,  how  do  we  arrive  at 
a  knowledge  of  that  construction  ?  By  the  acts  of  the  Presby- 
tery— by  the  submission  to  those  acts— by  the  uon  challenging 


of  them,  for  the  two  instances  that  have  been  produced  provt 
nothing— by  the  non-challenging  of  the  acta  of  Presbytery; 
and  there  being  no  single  instance  of  an  attempt  to  set  asids 
the  deposition  of  a  minister  by  the  Presbytery,  for  wont  of  thai 
very  form  which  never  had  been  obeyed,  or  never  has  been 
carried  into  execution  mode  tt  forma,  which  it  has  been  insisted 
it  ought  to  be,  at  your  Lordships'  bar.  All  practice  tbersfces 
shews,  that  the  act  has  been  construed  to  extend  to  such  esses 
And  what  would  be  the  effect  of  your  Lordships  now  deciding 
according  to  the  appellant's  view  F — That  every  single  set  af 
Presbytery,  unchallenged  during  the  whole  course  of  that  Uma, 
must  now  be  considered  to  have  been  improperly  made;  and 
such  of  tbem  as  are  still  within  the  reach  of  remedies,  wosld 
at  once  bring  into  the  courtsaQood  of  caacs of  this  sost, in 
order  to  set  aside  these  decisions  of  Presbytery  in  Bke  oases, 
upon  the  ground  of  informality.  I  think,  my  Lords,  that  ft* 
construction  which  bas  been  by  general  consent  p«*  est  tawt 
act  of  parliament  in  Scotland,  verified  by  Uw  acta  <af  ftaavf- 
tery,  submitted  to  by  Her  Majesty's  lieges  then,  and  ilH.sWl 
longed  by  the  Courts  or  in  the  Courts,  is  according  ta  tkatssa? 
intent  of  the  act  of  parliament 

My  Lords,  I  may  observe,  that  the  word  '  1iilmhnulllL*.||  s 
technical  word,  which  at  that  period,  at  all  ersaxs,  si#W 
have  been  held  to  apply  to  the  acts  of  Prasbytesy.    tttji  ■ 


o  such  word  in  chapter  18 ;  and  that  of  it 


iwa.] 


IN  THE  COURT  OP  SESSION,  &o. 


confine  tbe  operation  of  the  act  to  those  cases  In  which  (he 
leniences  pronounced  were  in  (he  form  of  interlocutors.  The 
sentences  of  Presbytery  were  not  In  that  form.  That  would 
I*  an  additional  ground  for  considering,  that  the  act  1686,  c.  8, 
did  not  extend  to  cases  of  this  sort. 

My  Louis.  If  that  bo  no,  there  would  be  nn  end  of  the  ques- 
tion j  but  if  It  were  otherwise,  there  would  still  remain  a  very 
serions  question,  whether  these  particular  sentences  were  not 
signed  snBMently  within  the  act  of  parliament.  The  act  does 
not  require  that  they  should  he  signed  at  the  time.  It  is  in)- 
jxmrible  to  say,  that  if  there  are  continued  meetings,  the 
Uoort  of  rresbytery  has  merely  this  jurisdiction.  It  has  other 
jurisdiction.  It  never  was  intended  by  tho  act  of  1686,  tliat 
the  Court  should  be  cut  into  two,  as  it  were,  and  should  be 
held  to  one  particular  jurisdiction,  and  should  not  proceed 
on  other  business ;  and  this,  therefore,  like  other  business, 
oss  conducted  in  a  formal  and  regular  way,  according  to  the 
forms  of  justice — certainly  according  to  the  forms  of  justice 
as  administered  in  the  Presbytery,  and  1  think  good  forms 
tliey  were ;  and  all  the  documents  ultimately  received  the 
signature  of  the  judicial  authorities.  Tbe  judicial  authorities 
time  are  the  Presbytery.  Any  member  of  Presbytery  would  be 
competent  enough  to  sign,  if  be  were  deputed  to  sign  ;  and  if 
von  take  the  first  of  these  sentences  or  declarations,  why  it  is 
not  signed  at  once,  but  it  Is  read  and  approved  of  at  a  meet- 
ing of  the  Presbytery,  and  then  signed  ;  and  it  so  happens 
thst  these  things  are  signed  by  persons  who  were  present,  and 
fanned  part  of  the  Court  at  which  the  original  order  was  made, 
although  they  did  not  happen  to  fill  the  chair  as  the  moderator 
on  that  occasion.  This  act  of  parliament  says  that  the  mode- 
rator is  to  sign  ;  and,  therefore,  by  a  general  and  proper  con- 
struction, your  Lordships  would  be  most  anxious  not  to  set 
aside  a  real  judicial  decision,  deliberately  and  carefully  pro- 
nounced, upon  a  mere  question  of  form,  without  su1«tance. 

Then,  again,  supposing  those  books  were  open  to  objection 
(nliicli  I  do  not  think  they  are),  there  Is  a  subsequent  record. 
Take  the  case  of  the  Lord  Ordinary  himself  when  he  draws  up 
so  interlocutor.  We  know  that  an  interlocutor  is  In  a  minute ; 
he  does  not  sign  that  i  it  is  afterwards  formally  considered  ;  he 
lakes  time  to  consider  the  form  of  it :  and  that  form  is  pre- 
pared ;  and  at  a  subsequent  day  within  some  reasonable  time, 
heslgnstbat;  and  that,  even  nnder  the  express  words  of  the  act, 
li  a  satisfaction  and  a  compliance  with  the  act  of  parliament. 
Then,  where  there  are  no  such  words,  by  the  spirit  of  the  act 
it  is  to  apply,  and  could  only  apply,  according  to  other  forms; 
that  U,  they  must  comply  with  the  directions  of  the  act,  if  they 
are  within  it,  with  reference  to  other  forms.  Then  this  is  a 
regular  entry,  and  signed  by  tiie  moderator  of  the  day  on 
which  the  subject  is  shewn  to  have  been  considered.  That 
book  is  of  itself  a  record,  and  as  such,  would  satisfy  the  clear 
Intent  of  the  act  of  parliament. 

Now,  the  argument,  that  the  doctrine  of  decnetude  applies 
to  this  act  of  parliament,  has,  I  think,  been  properly  given  up. 
This  act  of  parliament  has  not  fallen  into  desuetude— it  is  In 
operation  at  this  moment ;  and  the  question  is,  really,  not  a 
I  "cation  of  desuetude — but,  what  is  the  construction  of  the  act 
of  parliament  according  to  the  usages  and  the  views  of  the 
Coorts  of  Scotland  T  Now,  H  is  quite  manifest  that  the  Judge* 
in  Scotland  (and  no  exception  has  been  taken  to  that)  have 
considered  them  stives,  not  only  at  liberty,  but  bound,  to  refer 
to  tbe  usage  in  the  case  of  the  Presbyteries,  in  order  to  ascer- 
tain whether  or  not,  by  law,  these  things  were  properly  signed. 
Accordingly,  they  made  that  reference  ;  and  there  is  a  very 
elaborate  report.  If  it  Is  supposed  that  every  Presbytery  in 
Scotland  would  have  adopted  the  same  rule,  without  some 
seperlatending  authority  directing  them  and  giving  them  the 
i  ule,  of  course  that  you  could  not  expect  to  find  ;  but  you  find 
»  Terr  sensible  rule  laid  down  by  the  leading  Presbytery,  the 
present  Assembly  of  Edinburgh, — and  that  leading  rule  is  an 
exceedingly  sensible  one,  and  applies  to  this  case.  There  is 
no  doubt  about  the  way  In  which  these  books  have  been  pre- 
pared ;  and  I  can  only  say,  as  regards  the  practice,  that  I  think 
the  practice  would  control  the  effect;  that  fa,  they  would  have* 


are  somewhat  unintelligible,  and  not  conformable  to  the  par- 
poses  of  justice.  I  never,  in  my  life,  saw  anything  more  regu- 
lar than  the  minutes  which  have  been  handed  up  to  your 
Lordships,  and  those  minutes  again  transcribed  and  formed  into 
a  record,  in  a  book  which  is  the  actual  book  of  the  Court.  So 
that  here  the  subject  has  nothing  to  complain  of.  I  Ventura 
to  say,  that  if  you  call  for  the  minutes  of  any  judicial  body 
that  ever  existed,  you  can  hardly  expect  to  find  so  much  regu- 
larity, so  much  care,  or  so  much  precision,  as  has  been  applied 
in  Scotland  to  the  very  case  which  is  now  in  consideration  at 
your  Lordships'  bar.  My  humble  advice,  therefore,  to  your 
Lordships  will  be,  to  consider  that  there  bos  been  a  duo  com- 
pliance with  the  taw  of  Scotland,  under  the  act  of  parliament, 
or  independently  of  the  act  of  parliament,  or  by  construction 
of  the  act  of  parliament ;  and  that,  consequently,  the  first  ob- 
jection cannot  be  maintained. 

Well,  now,  my  Lords,  1  need  not  trouble  your  Lordships  with 
any  other  objections.  The  most  material  is  that  of  the  can- 
cellation. It  Is  perfectly  clear  that  no  objection  can  arise 
upon  that  act ;  for  it  was  an  act  which  was  done  by  the  direc- 
tion of  the  Court  of  Session.  I  think  it  was  acquiesced  in  by 
Mr.  FcrgusBou  the  schoolmaster  ;  and  it  was  done  by  tbe  Pres- 
bytery under  the  direction,  I  may  say,  clearly  of  the  Court 
itself ;  and,  therefore,  I  think  it  is  not  open  to  any  objection. 
Substantially  it  is  open  to  no  objection.  It  la  a  simple  tech- 
nicality, liecause  Mr.  Fergusson  had  the,  option  of  having  all  the 
evidence  remain,  or  as  much  of  it  as  be  liked.  He  was  obsti- 
nati-ly  silent ;  he  would  not  concur ;  and  it  was  no  question, 
therefore,  of  cancellation. 

Hy  Lords,  I  think  that  all  the  other  objections  fall  to  the 
ground. 

Sly  Lords,  I  may  remark,  that  a  point  was  raised,  In  the 
opening,  upon  the  Schoolmasters'  Act ;  but  that  point  was  not 
insisted  upon  in  the  reply.  I  think  it  waa  properly  not  in- 
sisted upon  in  the  reply,  because  the  act  of  Qeoige  the  Third 
does  not  touch  the  poiut.  That  gives  the  power,  but  it  does 
not  direct  that  power  to  be  exercised  in  any  particular  man- 
ner ;  and  I  consider  that  net  of  parliament  as  a  confirmation, 
rather  than  as  any  obstacle  In  the  way  of  tbe  practice  of  the 
Courts  of  Presbytery  j  for  when,  at  that  late  period,  tbe  parlia- 
ment gave  the  Courts  of  Presbytery  a  power  without  appeal  to 
decide  upon  the  merits  of  questions  respecting  schoolmasters, 
when  tbe  legislature  must  tie  taken  to  have  known  what  the 
practice  then  was  in  regard  to  the  signing  of  judgments  and 
otherwise  in  the  proceedings  of  the  Presbytery,  it  does  not  pro., 
vide  any  particular  mode  of  giving  those  Judgments,  or  of  sign- 
ing them, — that  must  be  considered,  as  far  as  it  goes,  as  really 
a  confirmation  of  the  Court  according  to  its  then  slate  of  prac- 
tice ;  and  giving  to  it  the  state  in  which  the  legislature  was 
then  dealing  with  that  Court,  with  all  the  forms  of  that  Court, 
and  only  the  forms  of  that  Court  as  directed  by  law  and  shewn 
by  their  practice,  I  think  that  the  act  of  parliament  would  bo 
deemed  to  liavo  given  to  the  Court  of  Presbytery,  as  it  then 
stood,  the  power  to  depose  a  schoolmaster,  and  without  ap- 
peal. If,  with  the  knowledge  which  the  legislature  must  he 
considered  to  have  had  of  the  actual  practice  of  these  Courts, 
it  intended  not  to  give  bo  great  a  power  as  that  of  deposing  a 
man  from  his  office,  to  which  otherwise  he  was  entitled  for 
life,  witbont  appeal — if  the  legislature  bad  intended  to  remedy 
what  is  now  represented  at  your  Lordships'  bar  as  evils  existing 
at  that  time — you  cannot  doubt  that  provisions  would  have 
been  made  for  that  purpose.  There  Is  no  such  provision  ; 
and,  therefore,  on  that  act  of  parliament  alone,  I  should 
submit  to  your  Lordships  that  these  are  proceedings  which 
cannot  be  allowed.  I  propose,  therefore,  to  your  Lordships, 
that  this  appeal  be  dismissed. 

Interlocutor  affirmed  with  costs. 

First  Division.— Lord  Ivory,  Ordinary.— William  Rogers, 
ApptUtmt*  Solicitor.— Orubame,  Weemj  and  Orahame,  B»- 
ipondentj  Solidlo-.— (O.D.F.) 


fa  tbe  books.  I  had  understood  that,  in  Dickson's  case,  your 
fortijbipe  would  have  had  on  the  table  some  books  wttbscrat- 
ebs^aaidtcTiwls,  anddottings,  and  blotting*, and  things  which 
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8scom>  Dmsios. 

No.  232. — John  Adah  and  James  Adah,  Pursuers,  v. 

Duoald  Dove  and  Thomas  M'Gumx,  Defenders. 
Arbitration — 3u  bmf  «on  -  Decree-  A  rbi  tral ,  Ked  ucti  on  of— Co  u- 
Btruction — A  petition  icai  pretented  to  Ike  Sheriff  by  M*  incoming 
tenant  under  tie  landlord i  right,  agaitut  the  outgoing  tenant  of  a 
quarry, for  a  remit  to  periom  tfjall  to  report  otto  the  expense  of 
Putting  the  tame  into  the  state  in  which,  by  his  lease,  he  teas  bound  to 
leant  it,  and  to  ordain  him  to  execute  the  necessary  operation*,  and 
failing  hie  doing  to,  (0  authorise  inch  operation!  to  be  carried  out  at 
his  expense,  and  to  decern  for  the  expense,  or  to  retervc  to  the  petitioner 
action  therefor,  and  for  all  damage  occasioned  by  the  respondent 
met  working  and  leaving  the  quarry  tit  he  was  bound  to  do.  The  re- 
curd  having  been  doted,  and  the  Sheriff  having  oUotoed  proof  at  to 
the  extent  of  the  tenant' i  obligation,  the  partiei  executed  a  deed  sub- 
mtitiny  to  arbitration  "  the  amount  which  the  outgoing  tenant  felt 
to  pay  in  full  satisfaction  of  all  claims  competent  under  mid  action 
for  putting  laid  quarry  in  proper  order,  or  othenoite  in  connec- 
tion with  said  quarry."  Held  that  the  claim  of  damages  was  not 
included  in  the  submission,  and  the  decree-arbitral  reduced  into  far 
at  it  contained  findings  and  deetrnitart for  damages. 

The  pursuers  were  tenants  of  Nitshill  Quarry,  and 
were  under  obligations  as  to  working  it  in  a  regular 
manner,  as  to  removing  rubbish  and  keeping  the  face 
clear,  and  aa  to  carrying  and  keeping  clear  the  level  and 
drains.  Their  lease  expired  at  Candlemas  1849.  The 
defender  Dove  took  a  lease  of  the  quarry  from  that  date, 
and  obtained  from  the  landlord  an  assignation  to  the 
obligation  on  the  pursuers  as  to  working  the  quarry 
in  a  regular  manner,  removing  the  rubbish,  and  keeping 
the  face  clear,  "  to  the  effect  of  enabling  him  to  get 
them  to  leave  it  in  a  regular  manner."  Thereafter,  on 
16th  March  1849,  he  presented  a  summary  petition  to  the 
Sheriff  of  Renfrewshire  against  the  pursuers,  setting  forth 
that  they  had  neither  worked  the  quarry,  nor  left  it  inr 
the  condition  prescribed  by  the  lease,  and  praying  the 
Sheriff  to  remit  to  persons  of  skill  to  inspect  the  quarry 
and  report — 

Id,  On  the  manner  in  which  it  had  been  worked;  2d,  On  the 
extent  of  rubbish  left  nnremoved ;  Stf,  "On  the  expense  which 
will  be  required  to  put  the  quarry  in  all  respects  into  that 
state  and  condition  which,  under  their  lease,  the  said  John 
Adam  and  James  Adam,  and  J.  and  J.  Adam,  were  bound  to 
leave  the  same  at  the  termination  of  their  said  lease,  and 
upon  the  operations  which  will  be  required  for  that  purpose, 
so  that  the  petitioner  may  be  enabled  to  take  possession  of, 
and  work  the  quarry  tu  pursuance  of  his  lease  of  the  same ; 
to  ordain  the  said  John  Adam  and  James  Artam.aod  the  said 
J.  and  J.  Adam,  instantly  to  execute  the  operations  to  be  re- 
ported as  necessary  ;  and  falling  their  doing  SO  within  a  short 
period  to  be  fixed  by  your  Lordship,  to  authorise  the  petitioner 
to  do  so  himself  at  their  expense,  and  to  decern  for  the  ex- 
pense to  be  thereby  occasioned,  as  the  same  shall  be  fixed  by 
the  inspectors  report,  or  otherwise  to  reserve  to  the  petitioner 
action  therefor,  and  for  all  damage  anil  expense  which  be  has, 
and  will  jet  tnstain,  in  and  through  the  respondents'  neglect 
to  work  and  leave  the  said  quarry  in  the  manner  and  condi- 
tion which,  by  their  lease  with  the  proprietors,  they  were  bound 

The  quarry  contained  two  strata  or  "posts"  of  rock. 

The  pursuers  maintained  that  they  had  worked  the 
quarry  properly,  and  that  the  non-removal  of  the  rub- 
bish from  the  upper  post,  was  occasioned  by  the  fault 
of  the  defender;  and  that,  as  to  the  lower  post, the  pur- 
suers were  not  under  any  obligation  to  clear  it. 

After  the  record  had  been  closed,  the  Sheriff  allowed 
proof  as  to  the  question,  whether  the  pursuers  were  under 
any  obligation  in  regard  to  the  lower  post,  and  remitted 
to  two  persons  named  Notman  and  Leslie  to  inspect 
the  quarry  and  to  report,  with  power  to  them  to  name 


an  oversman.  They  named  the  defender  M'Guffit tot* 
oversman.  Thereafter,  on  18th  and  19th  Septemta 
1849,  a  meeting  of  the  parties  and  inspectors  and  ores 
man  took  place,  which  resulted  in  a  minute  signed  h 
all  of  them,  bearing  that  the  parties  had  agreed— 
"  to  leave  to  M'Guffie  the  naming  of  a  sum  of  money  stii  * 
to  recompense  Mr.  Dove,  and  be  accepted  by  him  u  u  s,i 
Talent  for  the  expense  he  will  be  at  la  pntiing  tht  qoirrm 
order,  and,  on  being  paid,  shall  be  accepted  of  SI  in  lull  Uii 
claims  Mr.  Dots  may  hare  on  Messrs.  Adam  in  cnoiscj,: 
with  this  case ;  the  legal  expense  to  be  determined  bj  Hi. 
IfQuffle — that  Is,  in  so  far  as  they  are  to  be  apportuocdk 
tween  the  parties." 

This  minute  was  followed  by  a  formal  deed  of  sin* 
sion,  proceeding  upon  a  narrative  of  the  summsrj  mm 
before  the  Sheriff,  and  of  the  procedure  which  bid  tiL: 
place  in  it,  and  of  the  minute  above  quoted,  and  ik, 
therefore,  the  parties  had  submitted  to  the  decifiMG 
M'Guffie,  as  sole  arbiter — 

"  the  amount  or  sum  of  money  which  the  said  second  puaa 
ought  and  should  pay  to  the  said  first  party,  in  full  saria*;  t 
to  him  of  all  claims  competent  to  him  against  said  second  pi- 
ties under  said  action  for  putting  said  quarry  in  proper  »i*. 
or  otherwise  in  connection  with  said  quarry,  with  foil  pi*: 
to  the  said  arbiter  to  consider  aaid  process  and  claims  in  % 
ference  to  said  sum  of  money  to  be  fixed  and  decided  npoo  • 
aforesaid,  and  expenses  of  said  action,  and  to  hear  uw  puo- 
thereon,  should  he  consider  It  necessary  to  do  so,  andtoni. 
all  manner  of  probation,  by  writ,  witnesses,  or  oath  of  ar„ 
that  to  him  Khali  seem  necessary  for  determining  the  buu 
hereby  submitted." 

M'Guffie  pronounced  a  decree-arbitral  oontaLirif  .■ 
findings. 

By  the  13th  and  14th  findings,  the  pursuers  w* 
found  liable  in  the  expense  of  clearing  the  lower  f<. 
and,  by  the  16th,  the  expense  of  pumping  water  ma  i 
the  quarry. 

The  terms  of  the  17th,  18th  and  19th  budiafv-' 
mentioned  in  the  Lord  Ordinary's  interlocutor. 

The  present  was  a  reduction  of  the  decree-arbitral  ■■ 
the  ground  that  the  13th,  14th,  and  Ib'th  frodbst  r- 
latea  to  matters  of  which  the  Sheriff  had  ahead;  i- 
posed,  and  which,  therefore,  did  not  fall  within  the  s'- 
mission;  and  that  the  three  findings  as  to  damage  <r~ 
ultra  vires  of  the  arbiter,  the  chum  of  damages  f«rr.:~ 
no  part  of  the  process  which  had  been  submitted  to  K:. 

The  Lord  Ordinary  pronounced  the  following  W- 
cntor: — 

"Sustains  the  reasons  of  reduction  insofar  as  regards  r* 
sum  of  £91 :7  : 6,  with  interest  thereon — for  which,  cnut-' i'- 
seventeenth  finding  of  the  decree t-ar  hi  tral,  the  pursues  'C 
found  liable  as  the  proportion  of  rent  paid  by  the  defcw*-'  ' 
the  quarry  while  it  was  not  In  a  workable  slate ;  and  il»» 
so  far  as  regards  the  sum  of  £1 68 :  18s.,  with  interest  thtrp-.- 
for  which,  under  the  eighteenth  finding  of  the  decroetu-i^ 
the  pursuers  were  found  liable  aa  compensation  to  the  Jria  v 
for  loss  of  trade  ;  and  also  in  so  far  as  regards  the  «e 
£28  ;  16  : 1,  with  interest  thereon— lor  which,  under  Ibt  r. 
teenth  finding  of  the  dec  rest-arbitral,  the  pursuers  wet  ***■ 
liable  as  loss  sustained  by  the  defender  on  stock  U  v- *  - 
trade; — and  reduces,  decerns  and  declares  to  that  «h«» 
cordingly;  reserving  to  the  defender  to  insist  in  said  titi=!> 
any  competent  action,  and  to  the  pursuers  their  ritfew* 
accords:  And  quoad  ultra  sustains  the  dctanoes,  aaSSMaw*  I 
defenders,  and  decerns  ;  and  finds  neither  party  liable  «t> " 
other  in  expenses. 

"A'ote.—.  ....  It  appears  to  the  Lord  Ordinary  last* 
submission  was  limited  to  the  claims  competent  on**» 
summary  action.  This  appears  from  tbenarratiTsofnVss 
mhsrion,  and  from  the  terms  of  the  minute  referred  to  hew 
narrative,  as  well  as  from  the  terms  of  tbe  subiiistw** 
It  farther  appears  to  the  Lord  Ordinary,  that  in  kbersemt 
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uid  in  the  record  in  the  summary  action,  the  demand  of  the 
petitioner  in  regard  to  tho  claims  of  damage  -which  form  the 
subject  of  the  17th,  18tli,  and  19th  findings  of  the  decreet-ar- 
bitral,  all  along  was  to  have  action  for  these  claims  expressly 
reserved  to  him,  and  not  to  have  them  Investigated  in  that 
action;  and  that,  in  these  circumstances,  they  were  notclftinis 
which,  at  the  date  of  the  submission,  were  competent  to  him 
□nder  that  action.  Accordingly,  they  are  not  noticed  in  the 
description  of  the  action  given  In  the  narrative  of  the  sub- 
mission, nor  had  they  been  noticed  in  any  of  the  interlocutors 
of  the  Sheriff  putting  the  case  in  train  for  investigation,  nor 
bid  they  even  been  stated  in  the  record,  farther  than  in  gene- 
ral (erms,  coupled  with  an  assertion  of  right  to  have  them  re- 
served. Bat  even  if  this  had  been  more  doubtful  than  it  ap- 
pears to  be,  the  pursuers  might  very  naturally  hare  taken  that 
view,  and  it  does  not  appear  that  anything  occurred  before 
the  arbiter  to  undeceive  them,  or  to  lead  them  to  suppose  that 
claims  of  damage,  which  had  never  been  condescended  upon 
or  mentioned  in  the  submission,  were  to  be  the  subject  of 
specific  assessment  withont  proof  or  discussion.    It  appears  to 


"In  regard,  again,  to  the  matters  which  form  the  subject 
of  the  18th,  14th,  and  16th  findings  in  the  decreet- arbitral, 
the  Lord  Ordinary  thinks  that  they  are  in  a  different  situation. 
They  were  all  within  the  scope  of  the  original  petition,  and 
it  does  not  appear  that  the  Sheriff  bad  finally  disposed  of  an; 
of  them,  although  he  had  recalled,  'in  hoc  statu,'  an  Interlo- 
cutor be  had  pronounced,  in  regard  to  some  of  them,  against 
the  present  pursuers.  The  moat  doubtful  is  the  16th  finding, 
belnjr  for  a  sum  of  £16  for  pumping  water  out  of  the  quarry. 
The  Sheriff  had,  in  a  note  to  an  interlocutor,  expressed  an 
opinion  that  the  assignation  from  tho  landlord  did  not  assign 
"~   it  defender  Dove  into  the  obligation  as  to  carrying 


situation  have  precluded  the  arbiter  from  finding  Dove  entit- 
led to  the  expense  of  pumping  out  the  water  which  the  pre- 
sent pursuers  bad  allowed  to  accumulate  in  the  quarry,  though 
it  might  preclude  him  from  Insisting  on  their  continuing  and 
making  clear  the  level  and  drains  which  had  been  neglected. 
The  Lord  Ordinary  has  therefore  repelled  the  reasons  of  reduc- 
tion as  to  these  findings. 

"  The  several  finding*  of  the  arbiter  being  clearly  separable, 
the  sustaining  of  the  reasons  of  reduction  as  to  three  of  the 
findings  does  not  destroy  the  whole  decree ;  and  both  parties 
hare  dealt  with  the  case  on  that  assumption." 

Both  parties  reclaimed, — the  pursuer  praying  to  have 
the  decree-arbitral  farther  reduced  in  so  far  as  regarded 
the  13th,  14th,  and  16th  findings;  and  the  defender  for 
absolvitor  in  toto. 

The  Lord  Justice-Clerk  was  for  refusing  the  reclaiming 
note  for  Adam,  and  sustaining  that  for  Dove.    The  rest 
of  the  Court  were  for  refusing  both  reclaiming  notes. 
The  Court  adhered. 

Lord  Ordinary,  Colonsay. — Act  Mackenzie  ;  Thomas  Dunn, 
B.O.C.  Agent.— JfcMoncreiff,  Ivory;  John  Martin,  YV.S.  Agent. 
T.  Cart.— (W.G.T.) 

1st  June  1852. 

nsooiin  Division. 

No.  283. — Thomas  Craig,  Pursuer,  v.  Margaret 

M'Cubbix  or  Cbaiq,  Defender — Et  e  contra. 

Husband  and  Wife—  Divorce—  Expenses--  Compensation— ,4 


tuit  tras  ptixiiny,  the  ntft  brought  a 
_  n  tie  ground  of  adultery,  ojnunxl  her 
Thii  action  wot  diemined  tuhttqumt  to  the  dorm  ob- 
"Wd  (gp  tie  kiuband,  and  expentti  Here  Guarded  agmittt  her. 
mhmimcliaemg,ai  urusi  in  each  catti,  ban  found  liable  in 
to  of  hit  own  meteifui  tuit — Held,  however,  in  the  spe- 
ar of  lie  erne,  Oat  he  woe  entitled  to  set  off,  at 


This  was  an  action  of  divorce,  on  the  ground  of  adul- 
tery, at  a  husband's  instance  against  his  wife.  The  ac- 
tion was  defended,  but  decree  of  divorce  was  pronounced 
by  the  Lord  Ordinary  on  17th  June,  and  the  judgment 
became  final  on  8th  July. 

After  the  pursuer's  proof  was  closed,  and  before  the 
term  for  proving  was  circumduced  against  the  defender, 
she  brought  a  counter  action  of  divorce,  on  the  ground  of 
adultery.  On  2d  July,  the  Lord  Ordinary  issued  an  in- 
terlocutor reporting  the  counter  action,  and  adding  the 
following — 

"  Note, — Thomas  Craig  instituted  an  action  of  divorce 
against  bis  wife  Margaret  M'Cukbiu  or  Craig,  which  was  exe- 
cuted on  the  15th  November  i860.  A  proof  was  allowed  on 
the  17th  of  January  1851,  and,  after  certain  procedure  as 
to  exhibiting  the  defender  to  the  witnesses  for  the  purpose  of 
identification,  tho  pursuer's  proof  was  concluded,  and  the  term 
circumduced  against  him,  on  the  14th  of  February  1861.  On 
the  14th  of  March  1851,  the  defender  was  ordained  to  report 
her  proof  by  the  then  ensuing  box-day,  uuder  certification. 
She  did  not  do  so,  but,  on  the  6tb  of  May  1851,  executed  the 

fircsent  action  of  divorce  at  her  instance.  The  action  at  the 
ustance  of  the  husband  was  finally  disposed  of  by  the  Lord 
Ordinary  on  the  17th  of  Jane  1861,  by  pronouncing  decree  of 

"  The  defender  in  the  present  action  proposes,—  lit.  That  it 
should  be  slated  until  the  decree  of  divorce  in  the  other  action 
shall  become  final,  and  maintains,  that  if  that  interlocutor  U 
either  final  or  adhered  to,  the  pursuer's  remedy  of  a  counter 
divorce  is  cut  off.  2d,  He  also  objects,  that  the  latitude  of 
time  taken  on  the  present  record  is  too  wide.  The  Lord  Ordi- 
nary has  great  doubts  as  to  the  sufficiency  of  the  specification 
in  point  of  time,  under  the  circumstances.  He  also  considers 
that  the  motion  for  sisting  process,  and  the  competency  of  pro- 
ceeding with  the  action  of  divorce,  are  matters  attended  with 
the  greatest  difficulty.    He  therefore  takes  the  case  to  report." 

No  farther  step  having  been  taken  by  the  wife  in  her 
counter  action,  the  Lord  Ordinary,  on  11th  July,  pro- 
nounced the  following  interlocutor: — 

"In  respect  It  Is  now  stated  that  the  pursuer  has  not  imple- 
mented the  preceding  order  to  print,  and  declines  now  to  state 
whether  she  means  to  Insist  farther  in  thisaction,  dismisses  the 
same,  and  decerns ;  and  finds  the  pursuer  liable  In  expenses," 

The  expenses  in  the  counter  action  were  afterwards, 
on  the  auditor's  report,  modified  to  =625: 10: 4,  for  which 
the  Lord  Ordinary  decerned  against  the  wife,  who  acqui- 
esced in  the  judgment. 

Thereafter  the  Lord  Ordinary  pronounced  the  follow- 
ing interlocutor  in  the  husband's  action: — 

"Having  heard  parties  on  the  auditor's  reports  on  the  de- 
fender's accounts  of  expenses,  and  thereafter  communicated 
with  the  auditor  as  to  tho  principle  of  taxation  on  which  he 
proceeded,  and  that  principle  having  been  upon  consideration 
of  a  fair  and  proper  conduct  of  the  defender's  defence  as  in  all 
similar  cases,  approves  of  said  reports,  and  decerns  against  the 
pursuer  for  tbe  sum  of  £133  ;  15  111,  being  the  taxed  amount 
of  said  accounts;  but  that  under  deduction  of  the  sum  of  £60 
paid  to  account  of  said  expenses  in  the  course  of  the  process ; 
and  the  farther  sum  of  £26  :  1 0 : 4,  for  which  the  present  pur- 
suer obtained  decree  against  the  present  defender  in  the 
counter  action  of  divorce  at  her  Instance,  and  which  the  pur- 
suer is  entitled  to  net  off  against  Uie  expenses  found  due  by  mm 
in  this  process;  and  allows  this  decree,  under  the  above  deduc- 
tions, to  go  out  and  be  extracted  In  name  of  William  Mason, 
8.S.C.,  the  agent  disbumer." 

A  reclaiming  note  against  this  judgment  was  pre- 
sented in  name  of  the  defender  and  her  agent,  praying  the 
Court — 

"  to  alter  and  recal  the  judgment  complained  of.  In  so  far  at 
It  allows  the  pursuer  deduction  of  tbe  sum  of  £36 :  10  : 4,  for 
which  the  pursuer  obtained  decree  against        ' 


ItEPOETS  OP  OASES  DECIDED 


ifc-:. 


counter  Action  of  divorce  at  her  instance  against  the  pursuer, 
find  in  bo  far  m  it  finds  the  pursuer  entitled  to  set  off  said  sum 
against  the  expense!  found  due  by  him  in  this  process  ;  to  de- 
cern ((gainst  the  pursuer  for  the  taxed  amount  of  the  expenses 
incurred  by  llie  defender  in  this  process,  under  deduction  only 
of  the  sura  of  £60  paid  toaceoiint  thereof ;  and  to  find  the  pur. 
suer  liable  in  the  expenses  incurred  before  the  Lord  Ordinary 
in  discussing  the  question  of  the  pursuer's  liability,  so  far  as 
not  contained  in  the  accounts  already  taxed,  and  also  in  the 
expense  of  this  reclaiming  note,  and  discussion  following  there- 
on ;  or  otherwise  to  do,"  &c 
At  advising, 

Lord  Juttiee-Olerk. — I  am  for  adhering,  not  upon  any  general 
principle,  but  in  respect  of  the  special  circumstances  of  this 
case.  I  should  be  sorry  to  go  the  length  of  saying,  that  In  every 
case  where  a  counter  action  is  brought  by  a  wife,  the  expenses 
of  that  action  necessarily  form  a  deduction  from  the  expenses 
which  the  wife  has  beeu  put  to  In  the  first  action.  I  don't  go 
on  the  ground,  that  the  party  ought  to  have  come  forward  and 
applied  for  the.  sums  necessary  to  carry  on  the  suit  from  time 
to  time.  Alt  cases  of  compensation  just  arise  from  the  fact  of 
the  fund  in  respect  of  which  compensation  is  pleaded,  being 
■till  extant  (no  matter  from  what  cause)  in  the  hands  of  the 
party  raising  that  plea. 

I  think  it  an  important  principle,  that  in  case*  of  this  kind, 
the  husband  is  directly  liable  to  the  wife's  agent.  But  that 
liability  j  list  lays  upon  the  wife's  agent  the  duty,  whilo  he  docs 
foil  justice  to  his  client's  interests,  of  not  indulging  her  in 
unnecessary  litigation.  He  is  bound  to  have  some  regard  to 
the  interests  of  the  husband,  who,  in  any  event,  is  bound  to 
par  both  sides. 

Now,  this  case  is  very  peculiar.  This  is  an  action  of  divorce 
on  the  ground  of  adultery.  As  the  husband  has  obtained  de- 
cree, we  must  now  hold  that  the  wife  was  guilty.  During  the 
progress  of  the  cause,  and  till  the  pursuer's  proof  was  concluded, 
there  was  no  plea  of  recrimination.  Yet,  with  whom  It  it  that 
she  afterwards  says  that  her  husband  committed  adultery  T 
Why,  with  the  daughter  of  Craig,  the  very  man  with  whom  it 
Is  now  judicially  found  that  she  committed  adultery.  If  so, 
aha  must  all  along,  from  her  own  Intimacy  with  Craig,  have 
been  aware  of  the  adultery  of  which,  at  so  late  a  period  in  the 
cause,  she  chose  to  accuse  her  husband. 

Before  her  term  for  proving  her  defence  in  the  original  ac- 
tion woe  circa  induced,  she  raised  this  counter  action  of  divorce. 
She  did  so  when  it  was  too  late  for  her  to  raise  a  plea  of  recri- 
mination in  the  original  action.  Whether  that  plea,  if  time- 
ously  raised,  would  have  been  a  sound  plea,  I  shall  not  say. 
In  any  view,  when  the  counter  action  was  raised,  it  was  too 
late  to  make  the  subject  of  that  counter  action  a  defence  to 
the  original  action. 

It  Is  plain  that  this  counter  action  was  raised  for  the  pur- 
pose of  annoyance.  I  assume  nothing  as  to  tbc  truth  of  it; 
nor  do  I  wish  to  hold  the  agent  1  n  any  way  responsible  for 
the  truth  of  it.  But,  as  her  agent,  he  raises  this  counter  ac- 
tion. She  does  not  lead  proof  In  it,— she  does  not  go  on  with 
it ;  and  it  is  dismissed  of  her  own  consent.  Was  this  a  fair 
and  legitimate  proceeding — a  proceeding  conducted  by  her 
agent,  who  was  bound  to  have  regard  to  the  husband's  inte- 
rest, knowing  that  be  would  have  to  pay  both  aides  f  It 
seems  to  me  right,  that  where  the  wife  does  not  get  the  requi- 
site funds  from  time  to  time  to  carry  on  her  defence,  she  may 
afterwards  forfeit  whatever  expense  may  turn  out  to  be  frivo- 
lous and  vexatious.  No  doubt  there  is  here  a  difficult)-.  The 
expenses  of  the  wife's  counter  action,  brought  before  she  was 
divorced,  are  afterwards  accumulated  against  her.  I  never 
heard  of  expenses  being  thus  accumulated  against  a  wife,  be- 
cause afterwards  she  is  divorced.  However,  she  acquiesces  in 
that  decree,  and  there  the  matter  stands. 

On  the  special  facts  of  the  case,  I  think  the  interlocutor  right, 

Lord  hfedwyn. — I  take  the  same  views  as  yonr  Lordship.  I  go 
on  the  special  facts  of  the  case,  and  also  on  the  consideration, 
that  the  counter  action  is  to  be  taken  as  part  of  the  defence. 

Lord  Codtburn. — I  have  come  to  the  same  conclusion  as  your 
Lordships,  but  I  am  rather  averse  to  rest  tbu  decision  exclu- 
sively on  the  special  circumstances  of  the  case.  I  agree  with 
the  view  which  your  Lordships  take  of  these  special  circum- 
stances ;  but  I  do  not  wish  it  to  be  understood,  that  if  the 
question  turned  on  the  general  principle  alone,  I  should  be  of 
a  different  opinion. 


This  is  an  action  of  divorce  against  the  wile,  on  tbtjno: 
of  adultery.  She  defends  herself  It  it  an  undoubted  nit  i 
our  law,  and  a  sufficiently  hard  one,  that  the  husband  is  n* 
cases  must  pay  both  sides.  Here  the  wife,  who  is  jmwd  i 
have  been  guilty  of  adultery,  not  only  pleads  an  anlaaiz 
defence,  but  she  has  farther  the  impudence  to  bring  sec 
ter  action  of  divorce.  In  that  counter  action,  there  is  >  Jr.* 
against  her  with  expenses.  In  these  circumstances,  tU  ci-- 
forward  and  says  to  her  husband,  "  You  shall  not  oolyjjri 
expense  of  my  unfounded  defence  against  your  save.  ',i 
you  shall  also  pay  for  your  just  defence  against  nit-  naj;™. 


rd  Murray.— \  concur   with  yonr  Lordship  eni  L-: 
Hedwyn. 

Buchanan  asked  for  the  expenses  of  the  present  ii*.  j 
aion  against  the  agent  Mason.  He  has  nude  bin:- :.  i 
party  to  the  reclaiming  note. 

The  Court  pronounced  the  following  interlocattr:- 

"  Refuse  the  prayer  of  the  reclaiming  note  for  Hur.i: 
M'Cubbin  or  Craig,  and  find  William  Mason,  SS.C, out.." 
reclaimers,  liable  in  the  expense!  ot  this  proceeding  is:  r. 
mlt  to  the  auditor,"  to. 

Pursuer's  Authority — Qraham  v.  M 'Arthur,  Nov.  S.  V? 

Defender's  Authorities.— Dixon  e.  Dixon,  Feb.  IT.  LM1  i 
abaw  v.  Hinshaw,  Dec  12,  1846 ;  Gray  «.  Meiklc,  Hoar,  '-' 

Lord  Ordinary,  Robertson.  —  Ami.  Buchanan,  Useful" 
John  Leishman,  W.S.  Agent.— Alt.  Q.  Bell,  Pattison;  V_-. 
Mason,  S.S.C.  Agent.- -1.  Cfcrfc— <F.H.) 


4th  June  1852. 
Housa  01  Loans. 
No.  234. — His  Grace  the  Duke  of  A  thole,  Apf' 
v.  Alexander  Torrik,  Robert  Cox,  and  Qu;:  ■ 
Law,  Respondent*. 
TitletoSiie— PublicRightofWay— Process—  THrstjiortiri.-  ■ 
themtdoes  forth  at  reading  in  different  fount,  brougilwa-  ' 
have  it  found  that  a  particular  road  wax  fro!  to  thepatltr  - ' 
way.    The  part  of  the  country  in  which  At  alleged  pull;  ~.  ■ 
mu  ritmted at  a  great  dUtanee  from  any  of  the  ihrte  toicrj  •-•■■ 
the  purtuertrendcd.und  they  did  not  allege  that  IkyWc 
coniteaion  with  the  district,  and  merely  averred,  that/*  t  • 
memorial,  they  and  thtpubUewtn  in  the  habit  of 'was/  A* -" 
a  publie  road,  for  walking,  riding,  and  driving  eaUk—i<-- 
the  House  of  Lords,  (affirming  the  judgment  of  tit 
of  Session),  that  they  had  ut  forth  a.  sufficient  title  t «  ■ 
declarator. 

See  supra,  vol.  xxii.  pp.  86, 248 — 12th  Dec. W- 
13th  Feb.  1850. 

On  appeal,  the  Duke  of  A  thole  maintained  uV  '- 
judgment  of  the  Court  of  Session  of  12th  LV  it- 
ought  to  be  reversed  for  the  following  reasons:— 

I.  The  pursuers,  as  mere  members  of  the  public,  fc*.? 
right,  title  or  interest,  to  pursue.— Gal  breath  c.  Anno",  £ 
L.  11th  July  1846,  4  Bell's  App.  374 ;  Hume  on  Crimrt:  F-- 
4. 1. 17  ;  Kerr  t>.  Sir  H.  D.  Hamilton,  23d  Jan.  IKS,  i  S:  ■' 
Oswald  v.  Lawrie,  6th  and  6th  Nov.  1828,  6Mur.E;  P~' 
Wilson,  18th  July  1838,  M'F.'a  Jury  Case*,  p.  Ill ;  F*W- 
Forbes,  20th  Feb.  1829,  7  Sh.  441 ;  Harvie  v.  Rogers,  «f*  -■■ 
1829,  7  Sh.  287  ;  Anderson  e.  Earl  of  Morton, 9th  W>+ 
8  D.  1886;  Ear)  of  Cassilis  *.  Town  of  Wigton,  Hlhlil'-" 
Mor.  16,122;  Guild  *.  Scott,  21st  Dec  1809,  F-C  ;  i» 
Karl  of  Lauderdale,  10th  Feb.  1827,6  8b.  p  830;  Hs^?*, 
Breadalbane  «.  M'Grcgor,  Sd  Dec  1846, 0  Mar.  p.  JM;  "* 
of  Hamilton  t>.  Aikman,  6  W.  and  &  70.  &  lbs  d»  ■ 
the  respondents  is  specially  defective  with  lefsremci  »*J 
portion  of  the  conclusions  which  relate!  to  the  P"***' 
road  formed  exclusively  by  the  appellant* a  u  ■  SW*"** 
their  private  use.  8.  The  interlocutor  of  the  Court,  swt«*» 
the  title  of  the  pursuers  absolutely,  is  Ml  Bail  Ma  «*■  '■ 
i  to  be  held  entitled,  in  reapet*  of  **«* 


1852.] 


IN  THE  COURT  OF  SESSION,  <feo. 


menta.  to  bo  admitted  to  prove  their  averments,  with  a  view 
to  establish  their  title. 

The  respondents  supported  the  judgment  on  the  fol- 
lowing ground : — 

Because  the  respondents  nave  a  good  title  to  sue  the  ac- 
tion.—Stair  2.  7.  9 ;  Dovaaton  v.  Payne,  2  Smith's  Leading 
Cose*.  695 ;  Bank  t-  2  1.17;  Erek.  2.  2.  6 ;  Lord  Glenleo  in 
Burlier  o.  Grierson,  6  8.  and  D.  603  ;  Town  of  Edinbnrgh,  Mor. 
1898;  Inhabitant*  of  Caltoun,  Mor.  1889 ;  Commissaries  of 
Edinburgh  e.  Commissary  of  Dunkeld,  Mor.  7558  ;  Anderson 
t.  Magistrates  of  Wick,  Mor.  1842  ;  Earl  of  Hopctoun  u.  Officers 
offttate,  Mor.  13,527;  Gilwoo-Ciaig  «  Arbuthnot,  4  S.  and 
D.  440;  Furteous  t».  Allen,  Mor.  14,612.  and  5  Br.  Sup.  698; 
Camplwll  r.  Campbell,  6  Br.  Sop.  599  ;  Earl  of  Caseilis  v.  Town 
of  Wigton.  Mor.  16,122;  Guild  v.  Scott,  supra  ;  Macfarlnnc  D. 
Use.  of  Edinburgh,  4  W.  and  S.  70;  Todd  v.  Mag.  of  St. 
Andrews,  Mor.  1997  ;  1  Rnllc,3D0,L.10;  Corny n's  Digest,  voce 
Chimin  (A)  highway,  (A)  1. 

Sol.-Gen.  KtUy  and  Bolt  Q.  C.  for  appellant— 
Tlic  summons  does  not  allege  that  any  obstruction  has  been 
offered  to  the  pursuers  personally,  and  we  admit  that,  if  that 
bid  been  so,  the;  could  in  Scotland,  as  well  as  here,  have  an 
Ktion  of  damages. — Per  Lord  (Tottenham  in  Ewing  p.  Com.  of 
Police,  M'L.  and  Bob.  847.  This,  however,  is  not  a  personal 
action,  bat  a  declarator.  Now,  In  England,  if  a  person  is  ob- 
structed on  the  highway,  he  can  either  bring  hit  personal  action, 
or  be  may  proceed  by  indictment,  which  at  once  settles  the  ques- 
tion, being  rtt  judicata.  In  Scotland,  a  similar  remedy  is  sought 
bj  in  action  of  declarator.  Now,  the  pursuers  allege  that  tliey 
hire  used  (he  road;  but  that  allegation,  which  is  most  material, 
li  denied,  and  no  Issue  has  been  directed  to  try  it.  It  is  there- 
fore in  the  character  of  members  of  the  public,  that  the  pursuers 
w-k  to  punue;  and  the  naked  abstract  question  must  be  settled, 
■briber  an  Inhabitant  of  London,  Paris,  or  Jerusalem — a  mere 
ciiiien  of  tbe  world — can  sustain  a  declarator  against  a  landed 

Eroprietor  In  Scotland,  without  having  alleged  or  proved  that 
(  has  used  the  road.  For  this  proposition,  neither  convenience, 
justice,  nor  authority  can  be  pleaded.  1.  It  would  be  most  in- 
convenient and  unjust,  for  the  judgment  would  either  be  rtt 
jahtala  or  it  would  not.  If,  as  we  hold,  it  would  be  not  ret 
judicata,  then  the  moment  one  person  has  brought  his  declarator, 
sod  the  defender  has  been  assoilzied,  another  pursuer  may  start 
up,  sod  to  on  in  endless  succession. 

Uioti  Brougham. — But  then  the  proprietor  may  bring  hit 
declarator  if  be  were  to  be  vexed  in  that  way.] 
Bnt  against  whom  could  he  bring  it?  how  can  lie  sue  the  public? 
[Lord  Chancellor. — Would  not  the  same  evils  result  conversely  t 
If  a  person  were  personally  obstructed,  and  brought  his  action  of 
damages,  then  another  person  obstructed  would  have  to  bring 
another  action,  and  so  on.] 

That  is  more  an  evil  inseparable  from  the  nature  of  property. 
However,  let  us  next  suppose  that  the  adjudication  would  be 
'••  judicata,  then  it  would  be  a  great  hardship  for  a  proprietor  to 
be  pot  to  a  proof  of  his  title  by  the  mere  allegation  of  a  stranger, 
■ho  has  no  interest,  that  part  of  the  proprietor's  land  is  9  public 
road.  The  contest  might  be  most  unequal;  the  pursuer  might 
be  backed  by  popular  subscriptions,  and  might  trust  to  the 
liberality  of  not  impartial  juries;  whilehis  opponent  might  have 
bis  land  wrested  from  him,  simply  because  he  lacked  sufficient 
fundi  to  maintain  his  rights.  We  do  not  deny  that  the  Crown 
mold  properly  promote  such  an  action,  or  tome  public  body  as 
the  road  trustees  of  the  district,  or  even  a  person  locally 
resident  ou  the  line  of  road,  or  at  either  end. 
[Lord  Brougham. — But  suppose  the  road  trustees  refused  to 
bring  the  action,  are  the  public  to  have  uo  remedy  ?] 
That  must  be  a  matter  for  the  discretion  of  the  trustees.  In 
many  other  oases,  the  same  objection  might  be  urged.  Thus,  in 
Engtand,  If  the  Attorney- General  refuses  to  file  an  information, 
there  is  no  help  for  it.  In  the  next  place,  there  is  no  authority 
in  tbe  abstract  proposition,  that  one  of  the  public  can  here 
Pmajt,  la  all  questions  of  civil  rights,  the  pursuer  must  have 
"j  and  all  the  cases  prove,  that 
sons  locally  interested  ,_L~  L 
,  Hamilton,  Oswald  o 
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Dunbar,  14  S.D.  4S1 ;  Trinity  House  of  Leith,  7  S.D.  3T4.  In 
Ewing  o.  Com.  of  Police,  supra,  certain  residenters  in  Glasgow 
were  held  to  have  no  title  to  sue  for  the  inhabitants  generally, 
in  order  to  prevent  a  misapplication  of  the  police  foods;  here 
the  respondents  seek  to  represent  the  whole  public  In  Tail 
v.  Earl  of  Lauderdale,  servants  were  not  entitled  to  pursue  a 
declarator  like  this ;  and  if  so,  it  Is  clear  any  one  of  tbe  public, 
qua  public,  cannot  sue. 

[Lord  Chancellor.— That  case  merely  shews  that  servants  living 
with  the  family  could  not  sne;  and  why?— because  the  master 
himself  may  nut  have  made  any  claim  to  the  road.  The  ques- 
tion is,  if  the  Court  did  not  there  hold,  that  all  the  public,  except 
servants  living  with  the  family,  had  a  right  to  sue?] 
At  all  events,  the  case  shews  there  it  tome  qualification  to  the 
general  proposition. 

[Lord  Chancellor. — Just  this,  that  servants  did  not  come  within 
the  definition  of  the  word  "  public."] 

The  other  pursuers  there,  however,  were  persons  locally  inte- 
rested, for  they  were  merchants  in  Lander.  At  all  events,  the 
onus  is  not  on  us  to  prove  the  pursuers  are  within  the  excep- 
tion ;  it  is  for  them  to  shew  they  are  within  the  rule.  If  the 
House  is  to  decide  the  general  question,  how  small  a  degree  of 
interest  ought  to  be  sufficient  to  maintain  an  action  like  this, 
the  line  should  be  drawn  so  as  to  exclude  all  but  those  living 
ou  the  line,  or  at  either  ttrminut  of  the  road.  Lastly,  If  tho 
title  of  the  pursuers  be  held  good  as  to  the  old  road,  It  is  not 
good  as  to  the  new  pieces  of  road  formed  by  the  appellant. 

Bethel  Q.  C.  and  Anderton,  Q.  0.  for  respondents — 
This  i*  a  mere  demurrer ;  we  mutt  assume  that  the  allegations 
of  the  pursuers  are  true  for  the  purpose  of  determining  whether 
they  have  a  title.  It  is  said  we  sue  at  members  of  the  public ; 
but  we  are  not  reduced  to  stand  on  the  abstract  proposition. 
We  allege  that  we  have  used  the  road,  and  one  of  ua  is  an  in- 
habitant of  the  county-town,  and  bat  contributed  to  keep  up 
the  road  in  question.  It  it  also  said,  we  allege  no  wrong  done 
to  us  individually  ;  but  that  is  not  necessary  in  declaratory 
actions.  We  allege  obstructions  offered  to  others,  and  it  was 
not  necessary  for  ua  to  go  and  put  ourselves  in  the  way  of  being 
personally  obstructed. 

[Lord  Chancellor, — Is  an  allegation  of  obstructions  offered  sub- 
sequently to  the  affmmons,  good  I] 

Yes;  In  Scotland. — Gibson-Craig  v.  Arbuthnot,  supra.  It  WM 
not,  however,  necessary  for  ua  to  allege  any  obstruction  at  all 
—Earl  of  Hopetoun  v.  Officers  of  Slate,  tupra.  It  might,  no 
doubt,  be  a  matter  of  costs  if  a  pursuer  raise  his  declarator 
where  the  right  lias  not  been  denied  or  impeded  ;  still  the  title 
would  be  sufficient.  All  tbe  authorities  shew,  that  the  right  to 
use  the  highway  is  in  the  public — Stair,  a.  T.  9  ;  Bankt.  2.  ).  17; 
Ersk.  S.  -2.  5;  and  it  is  equally  plain,  that  a  declarator  may 
be  instituted  to  clear  any  kind  of  right — Barber  r.  Oricrson, 
Town  of  Edinburgh,  Inliab.  of  Calton,  Commissaries  of  Edin- 
burgh i>.  Commissary  of  Dunkeld,  Anderson  n.  Mag.  of  Wick — 
tupra.  It  follows,  therefore,  that  we  have  the  right  in  us,  and 
yet  we  cannot  establish  it  if  we  have  no  good  title  to  pursue 
here.  But  the  law  cannot  be  supposed  to  leave  us  without  re- 
medy. It  is  said  we  are  not  locally  interested,  and  that  the 
authorities  are  against  us;  but  we  say  the  authorities  favour  u». 
[Lord  Chancellor, — Has  there  ever  been  a  case  where  a  mere 
member  of  the  public  has  been  a  pursuer — tbat  is,  where  tlio 
mere  abstract  right  lias  been  sustained  ?) 
No;  wo  adroit  there  is  none.  But  the  explanation  is  obvious. 
It  bat  merely  so  happened,  that  tboae  residing  near  tho  spot, 
and  who  were  most  likely  to  suffer  inconvenience,  were  the  first 
to  become  pursuers;  but  it  does  not  follow  that  these  did  not 
sue  simply  as  members  of  the  public.  One  of  the  public  may 
tue  in  tbe  case  of  ferries — Macfarlane  v.  Mag.  of  Edinburgh, 
supra,-  and  in  tolls  —  Todd  v.  Mag.  of  St.  Andrews,  tupra. 
The  title  of  the  pursuers  is  stronger  than  in  many  of  the  cases 
cited  against  ut — as  in  Fortcout  o.  Allen,  Campbell  u.  Camp- 
bell, Cassilis  n.  Burgh  of  Wigton — tupra.  The  degree  of  inte- 
rest required  is  not  very  great.  In  Tait  v.  Lauderdale,  tupri, 
some  servant*  were  held  good  pursuers.  In  Kerr  t>.  Hamil- 
ton, tupra,  some  farmers  in  the  neigh bourtiood.  In  Harrie 
v.  Rogers,  supra,  they  are  described  "  residenters  In  the 
neighbourhood,"  which  we  ourselves  are.  So  in  Mackintosh  v. 
Stirling  Boad  Tr.  I3D.B.M.  85 ;  Young  v.  Cuthbertton,  II 
D.  B.  M.  531 ;  Campbell  *.  Lang,  13  D.  B.  M.  1 179.  In  all  these 
cases,  tbe  right  of  one  of  the  public  to  sue  is  mote  or  lets  im- 
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piled.  The  owe  of  Campbell  p.  Ling  «u  one  where  the  pro- 
prietor himself  raised  the  declarator. 

fiord  (TfcanwJfor.— Can  the  proprietor  single  out  any  person  to 
bring  Mi  declarator  against ;  and  do  you  hold  the  adjudication 
to  be  mjudicaia  t] 

He  generally  telecta  those  moat  likely  to  dm  (the  toad ;  and 
the  decision  is  rti  judicata. 

[Lard  Chancellor.— Doe*  the  Court  then  take  any  mode  of  seeing 
i  ha t  the  public  are  duly  represented  ?] 

Yet;  practically,  doe  care  is  taken.  Lastly,  if  the  present 
action  be  not  sustained,  and  if  it  be  held  that  none  but  a  person 
resident  in  the  district  can  sue,  it  will  be  in  effect  a  denial  of 
justice;  for  there  are  only  a  few  cottage*  here  and  there  In  the 
neighbourhood,  and  the  tenants  are  all  servants  of  the  appel- 
lant, who  would  have  no  motive  to  pursue. 

Kelly  replied — 
It  is  said,  first,  that  there  ha*  been  a  user  of  the  road  by  the 
lurauer* — and  then  that  it  is  immaterial  to  allege  snch  user. 
So»-,  that  allegation  of  user  has  been  denied ;  and  If  the  inter- 
locutor of  the  Court  below  be  affirmed,  the  effect  will  be  to  dii- 
pense  with  proof  of  that  user. 

t Mr.  Bethd.—Tbti  point  ha*  not  been  raised  here,  or  below. 
All  that  was  raised  was,  whether  it  was  material  to  allege  user, 
but  not  whether  the  interlocutor  of  the  Lord  Ordinary  will  ro- 
llers us  from  proof  of  user.] 
The  averment  of  user  is  met  by  ■  denial. 
[Lard  ChanaUor.—If  the  Court  below  had  really  held  that  it 
was  not  necessary  to  prove  user,  then  you  would  be  excluded 
from  giving  evidence  of  that  user;  but  that  point  has  not  been 
decided  by  the  Court  below,  otherwise  we  should  also  have  to 
decide  it.  The  Court  merely  hold*  that  the  title  of  the  par- 
tner* is  sufficient,  but  does  not  relieve  them  bom  proving  here. 
after  all  they  have  alleged.] 

But  since  their  allegation  of  user  U  denied,  can  there  be  any 
other  character  left  them  In  which  to  sue  except  qua  public  F 
For  If  it  be  held  they  have  a  good  title  at  present,  then  any 
allegation  of  fact  for  the  purpose  of  determining  whether  they 
have  each  title  or  no,  is  at  an  end.  Besides,  as  to  the  new  drive*, 
we  say  that  at  least  the  pursuers  have  no  title  quoad  them,  and 
the  interlocutor  of  the  Lord  Ordinary  is  wrong  so  far. 
[  ford  Chancellor.— The  remit  of  affirming  the  interlocutor  will 
be,  that  It  will  still  go  to  the  jury  a*  a  fair  question  for  them, 
whether  the  appellant's  allowing  the  public  to  u*e  the  new 
pieces  of  road,  doe*  not  raise  an  inference  that  he  hart  dedicated 
the  ground  to  the  use  of  the  public] 

Lord  Chancellor. — My  Lords,  my  noble  and  learned  friend, 
whose  assUtance  your  Lordship*  have  had  during  a  part  of  the 


am  about  to  make  to  your  Lordships,  does  not  deem  it  right 
to  join  la  recommending  your  Lordships  to  take  any  porti- 

My  Lords,  this  case  after  all  torn*  out  not  to  be  one  of  really 
any  Importance  in  point  of  law.  The  merits  of  the  case,  that 
is,  whether  or  not  Glen-Tilt  is  or  Is  not  a  public  right  of  way, 
are  not  now  in  question.  The  simple  question  it,  whether  the 
pursuers  In  the  Court  below  have  n  right  to  roe  In  the  charac- 
ter in  which  they  have  presented  themselves  to  the  Court 
Now,  a  good  deal  of  contention  has  arisen  as  to  what  was  the 
effect  of  the  averment*,  and  how  far  they  could  or  could  not 
conclude  the  appellant  In  respect  of  certain  thing*  which  he 
says  that  be  has  a  right  to  have  proved.  It  was  insisted  at 
the  opening  of  the  case,  that  it  was  necessary  to  prove  a  user 
of  the  road  by  the  pursuers,  in  order  to  enable  them  to  main- 
tain the  action  ;  and  it  was  further  Instated,  that  the  effect  of 
the  interlocutor  pronounced  by  the  Lord  Ordinary,  and  con- 
firmed by  the  First  Division,  waa  to  decide  that  question  agadnat 
the  appellant — namely,  the  necessity  of  proving  a  user  of  the 
road.  That  has  led  to  considerable  discussion  at  your  Lord- 
ships' bar,  and  now  it  teem*  to  be  admitted  on  both  side* — 
that  is,  the  one  side  is  not  doubting,  and  the  other  side  i*  ad- 
mitting, that  that  question  1*  not  concluded,  but  that  the  pur- 
suer* having,  by  their  own  declarator,  averred  that  they  have 
Hied  the  road,  and  put  that  user  aa  part  of  the  proof  of  their 
title,  will  have  to  prove  that  fact  in  the  course  of  the  further 
proceedings  in  the  Court  below. 

Now,  that  relieves  your  Lordship*  at  once  from  considerable 


difficulty ;  and  I  believe  that  that  which  ha*  been  sdnJtte! 
at  thebaris  the  law  of  Scotland;  and  I  conceive,  that,  wt 
ing  to  the  true  meaning  of  the  interlocutor,  it  merely  <1k :. 
that  the  pursuers,  with  the  averments  which  they  have  l_j 
although  they  are  denied,  have  a  right  in  Court  to  puna?  ;a 
question,  but  not  at  all  deciding  any  question  of  fact  l*i>~: 
the  averment*  on.  the  one  hand  and  the  denial  on  the  oh-, 
which  facta,  aa  fare*  they  are  necessary,  most  be  proved  at- 
trial  before  the  jury. 

Now  It  occurred  to  me,  my  Lords — and  a  difficulty  ctrtsz: 
may  exist,  and  I  was  anxious  that  your  Lordships*  Ilou-e  e.  . . 
be  guarded  against  that  difficulty— that  it  may  hepptL.*.- 
etillin  the  Court  below  the  Judges  may  ultimately  d«-i.:;:. 
it  is  not  necessary,  in  an  action  of  declarator  of  this  tort  ui. 
there  should  be  a  user  of  the  road  by  those  Individ™!. 1_ 
pursuers,  who  are  suing  on  behalf  of  themselves  and  the  pc& 
and  I  do  not  apprehend  that  the  question  of  law  will  !-■■■: : 
doded,  because  it  would  be  quite  competent,  I  apprtL?si.>: 
the  Court  in  Scotland  to  deal  with  that  point  of  la*  ukiiy. ; 
upon  this  record;  and  if  they  dealt  witi  it  contrary  to** 
was  considered  to  be  the  law  of  Scotland,  the  party  agxr.^.: 
would  have  still  a  right  to  come  to  your  Lordships'  !*-_  ! 
apprehend,  therefore,  that  the  case  as  It  now  stands  is  nfc* : 
from  those  difficulties ;  and  then  the  question  is,  whether  J 
lng  these  averment*  as  standing,  as  the  averment*  wfckr  j> 
to  be  looked  at  In  order  to  maintain,  if  they  are  capeUt ' 
maintaining,  the  pursuers'  title,  the  pursuers  nave  or  law  n 
a  title  to  pursue. 

Now,  the  character  in  which  they  sue  (and  It  U  sofcij: 
If  one  or  more  of  them  has  the  title)  Is  shewn  by  their  ds^-- 
"    K   hi  Abe.*-: 
Bdlnbtiigt;  n" 
Mow,  tab  b 
county  it  vkri 

the  road  la  situated';  he  is  a  reeidenteT  at  what  may  faun* 
called,  of  course,  ono  of  the  termini;  and  he  has,  accredinev 
hi*  own  averment,  himself  paid  composition  money,  k^v 
money,  for  the  repairs  of  the  road  in  tile  district  when  Is 
very  road,  If  It  be  a  public  road,  exists.  It  may  or  nut  M 
be  true,  and  hereafter  it  will  be  submitted  to  proof;— bit  h» 
posing  there  is  no  law  against  it,  it  would  seem  that  the  ridst 
here  stated,  with  the  statements  in  the  condescendence,  was 
exclude  any  question  arising  j  for,  by  their  eandesnsdamj 
they  positively  state,  that  tbey  have  all  used  the  toad  4r 
they  hare  occasion  to  use  the  road— and  that  tbey  csutfi 
from  one  terminus  to  the  other  terminus  except  by  ateaW 
this  road,  unless  they  so  rircuitouetj  many  miles,  which  As 
are  not  bound  to  da  Now,  supposlug  those  facts  U,  tw  pn*«i 
they  would  present  a  very  different  case  from  that  whites* 
been  the  subject  of  contention  at  your  lordships'  bar.  feral 
question  here  ha*  been  made  an  abstract  qnesUee*— Oat  m 
of  Her  Majesty's  subjects  institute  an  action  of  this  sort  at  is 
half  of  the  public,  not  having  used  the  road,  and  bavfnr  tt) 
a  right  in  common  with  the  others  of  Her  Majesty*  secyaai1 
That  question,  If  it  be  one,  may  never  arias  upon  this  ssxef 
because,  if  the  averments  are  proved,  the  case  will  coat* 
nearly,  If  not  so  entirely,  within  the  authorities,  aa  that  nas) 
there  may  be  no  question  to  decide. 

Now,  the  whole  difficulty  has  arise 

tween  the  law  of  Scotland  and  the  law  of  ITardiad     1*  * 

law  of  England,  we  are  not  reduced  to  the 

now  exists,  and  which  ha*  been  the  subject  of  the 

at  the  bar,  because  there  may  be  an  indictment,  Smi  _.  . 

son,  under  the  direction  and  guidance  of  taw  oftoarseCM 

Crown,  can,  by  Indictment,  try  the  right  to  a  i 

of  the  public  generally.    There  is  no  such  mode  ef  i 

a  right  by  the  law  of  Scotland ;  and,  therefore,  i_ ..  ,_ 

is,  whether  this  mode  be  or  be  not  legaL    If  tsnaasetwhsJ 

legal,  there  is  no  other  mode,  that  I  am  aware  ef,  as  vshssj 

man  who  baa  a  right  generally,  supposing  kbe  sjaasAal 

arise  upon  a  general  right,  can  try  the  qnsaataw.  ■ 

Now,  as  it  has  been  admitted  that  the pulshisnsaawaaj  1*1 
a  right  to  use  the  road— eud  of  course  we  anadawaasasWI 
for  the  purposes  of  this  argument,  that  Its*  rig**  a*  «M  ■ 
I*  established— assuming  that  every  man  has  nnjsbfc  tens** 
road,  it  would  seem  to  follow,  that  every  xnssi  Ms  *  >JPH| 
vindicate  his  right  to  that  user.  Itis: 
pursue  his  right  in  respect  of  any  _ 
cause*  damage ;  but  the  question  is, 
Scotland,  be  can  institute  an  action  of  < 
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that  general  right  Why  should  ha  not  f  Great  i noon  ven ten co 
has  been  shewn,  I  admit;  but  that  arises  from  the  law  of  Scot- 
land itself— from  there  being  nothing  like  an  indictment,  with, 
power  in  a  judicial  officer  to  direct  the  proceedings.  That, 
therefore,  (cads  to  great  inconvenience.  But  that  cannot  take 
(■if  the  right.  If  the  right  exists,  there  must  be  a  mods  of 
eiTcising  that  right. 

Now  it  is  not  denied,  on  the  part  of  the  appellant,  that  there 
in  a  great  many  people  who  can  exercise  that  right.  They 
do  not  'feny  the  universality  of  the  right  over  the  road  ;  but 
the;  wish  to  limit,  and  insist  on  limiting,  and  confining  to 
certain  classes  of  the  public,  the  right  to  vindicate  the  public 
right  of  road,  which  is,  for  this  purpose,  admitted  to  exist. 

Now,  it  would  be  rather  singular  if,  the  law  of  Scotland  not 
hsring  anywhere  said  ao,  we  had  found  that  right  van  strictly 
limited.  I  asked  the  learned  counsel  to  be  so  good,  as  they 
talked  of  limits,  to  pot  down  in  writing  what  the  limit  was; 
•iid  I  now  have  it  before  me,  and  I  will  presently  read  it  to 
jour  Lordships. 

Bnt,  in  the^rsr  place,  how  stand  the  authorities  f  A  great 
amy  of  them  have  been  cited,  and  much  commented  upon. 
i't>  the  one  Hide,  namely  on  the  part  of  the  appellant,  every 
(«*  which  has  been  cited  is  to  a  certain  extent  a  decision  in 
favour  of  the  right  of  certain  bodies,  of  certain  persons,  in  habi- 
tants, and  other  portions  of  the  public,  other  classes  of  the 
public,  other  individuals  of  the  public — every  case  establishes 
the  rich!  of  some  clans,  or  some  persons,  to  institute  an  action 
of  this  sort  on  behalf  of  the  public,  to  establish  a  public  right 
Well,  then,  the  question  is,  whether  you  can  logically  proceed, 
according  to  the  law  of  Scotland,  to  say,  that  although  those 
casta  have  hitherto  only  arisen,  and  although,  in  those  cases 
which  arise,  and  may  hereafter  arise,  in  almost  every  case  the 
party  suing  baa  some  immediate  connection  with  the  road—, 
that  it  to  say,  where  it  is  a  road  thirty  miles  long,  it  is  said 
that  a  man  must  live  alongside  of  the  road — it  is  a  long  dis- 
tance, and,  in  an  ordinary  case,  you  would  probably  find  that 
the  person  obstructed  would  be  a  person  living  on  the  spot, — 
It  o  admitted  that  yon  may  take  persons  at  either  of  the  ter- 
mini in  towns  contiguous.  What  distance  f  How  much  out 
of  the  town  f  A.  yard  out  of  the  town,  or  a  mile  f  Where  are 
JoatottopT  A  man  lives  out  of  the  town — he  uses  the  road 
itaQy — bas  he  no  right  to  cue  as  an  inhabitant  of  the  town  f 
Vbe re  will  you  atop  if  you  let  In  the  suburbs  of  the  town  t 
The  ntburhj,  if  they  extend  in  Scotland  as  they  do  here,  may 
sometimes  (Wend  tomileef  Where  would  you  stop  T  Nobody 
•friends  to  draw  the  limit.  But,  then,  the  argument  on  the 
other  aide  on  the  part  of  the  appellant,  is, — yon  cannot  shew 
dm  a  case  in  which  any  man,  simp];  as  one  of  the  public,  has 
been  allowed  to  maintain  an  action  of  declarator.  Is  there 
uy  case  iu  which  such  a  right  has  been  denied  f  The  answer 
l»  it  Is,  No ;  and  therefore  all  the  cases,  as  far  as  they  go,  esta- 
blish step  by  step  the  rights  of  the  different  bodies,  and  classes 
if  persons,  and  individuals  who  have  brought  actions  of  de- 
wator,  as  portions  of  the  public  as  parcel  of  the  public,  as 
individuals  of  the  public,  having  the  right — and,  in  every  case, 
Ihs  right  to  maintain  the  action  has  been  maintained.  If  that 
ft  so,  that  at  least  assists  ns  a  part  of  our  way  to  arrive  at  the 
point,  whether  any  Individual  may  not  sue,  as  a  part  of  the 
JoMic,  for  a  declarator  in  respect  of  a  public  right 

My  Lords,  as  far  as  the  authorities  go,  they  are  decidedly 
£  favourable  to  the  respondents,  and  against  the  appellant. 
!  admit  they  do  not  decide  the  point  which  has  now  been  ar- 

ait  your  Lordships'  bar,  but  to  a  great  extent  they  do 
the  point;  and  then  the  question  is,  whether  we  are 
"tad  by  the  law  of  Scotland  to  goto  the  whole  extent  or  not; 
hat  is,  whether  the  cases  which  have  been  decided,  have  been 
Wdtd  on  the  general  principle,  that  the  right  to  ene  must  be 
oaraansorate  with  the  right  to  use— that  whoever  has  the 
bill  »o  Me,  has  the  right  to  sue — and  that  it  tails  upon  those 
rao  mitjHln  that  that  right  is  to  be  limited,  to  shew  that,  by 
bhw«Scotlar«l,  ithasbeen  limited,  or  that,  by  the  law  of 
wsttaal  H  uiiQpl  to  be  limited.  They  have  failed  to  shew  that 
that  teas  United ;  and  they  have  failed,  I  think,  to  shew  that 
leegwttobe  limited.  That  isvery  incoovenient,Iadmit;  but 
■ttwaaataar  U-ie  not  practically  inconvenient  No  inconve- 
hllll  SB  ever  retailed  in  practice.  I  believe,  my  Lords,  that 
•sMsWMlnNe  ever  will  result  in  practice  by  establishing  the 
Msnl  fUat,  Men  do  not  go  in  a  quixotic  way  to  institute 
WsJe*wfsfccihraior  as  to  aright  of  road  with  which  they  are 
*  nwMMflg'  ooanected,  or  for  the  use  of  which  they  hare  not 
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occasion.  The  law,  therefore,  is  general ;  but  no  doubt  the  ap- 
plication of  that  law  in  general,  as  it  has  been  in  all  cases  in 
point  of  fact,  (and  one  can  hardly  suppose  a  case  of  exception), 
will  be  confined  lo  persons  who  have  clearly  the  right,  even  ac- 
cording to  the  admissions  at  the  bar,  to  maintain  the  action. 

But  when  we  look  at  the  other  side,  very  strong  coses  of  in- 
convenience have  been  put  by  the  Solicitor-General;  and,  no 
doubt,  on  the  one  side  and  on  the  other,  it  would  be  very  incon- 
venient that  a  man  having  no  connection  whatever  with  Glen- 
Tilt  or  with  Scotland,  residing  in  a  remote  part  of  England, 
should  think  fit  to  maintain  an  action  of  this  sort;  and  It  is 
rather  an  expensive  proceeding — it  would  be  a  singular  amuse- 
ment to  resort  to  ;  but  I  think  there  is  not  any  great  danger  of 
it  Now,  the  danger  practically  is  greater  on  the  other  side. 
It  is  quite  clear  from  two  of  the  cases  which  were  cited  by  Mr. 
Anderson,  of  Campbell  v.  Lang,  and  Forbes  o.  Ferguson,  that  as 
any  of  the  public  can  maintain  an  action  to  establish  a  general 
right  for  the  public,  so,  on  the  other  hand,  the  owner  of  the 
property  may  maintain  an  action  of  declarator  against  certain 
members  of  the  public,  iu  order  to  establish  his  right  to  exclude 
the  publlu.  I  think  those  esses  clearly  establish  that  Then  it 
is  put  in  argument  very  fairly— See  what  an  inconvenience  it 
would  lead  to— the  Duke  of  Athole  might  institute  an  action  of 
declarator  against  any  person  now  at  the  bar,  in  order  to  esta- 
blish his  right  to  (his  property,  discharged  of  the  public  right  of 
road.  That  case  may  happen ;  but  a  court  of  law,  my  Lords, 
cannot  deal  with  such  extravagant  cases.  They  are  not  likely 
to  arise;  and  if  they  should  arise,  they  would  be  an  abuse  of 
the  law,  and  would  be  sure  to  be  corrected ;— because,  suppose, 
for  instance,  that  the  Duke  of  Athole  thought  fit  to  institute 
himself  an  action  of  declarator  for  the  purpose  of  having  it  de- 
clared that  the  public  had  no  right  to  use  this  road :  He  might 
do  so :  Against  whom  is  he  likely  to  do  so  ?  Why,  against  the 
very  persons  whom  he  thinks  most  troublesome,  and  would  wish 
most  to  exclude ;  and  1  should  be  very  much  surprised  indeed 
If  the  Duke  of  Athole  should  fix  on  any  other  persons  than  such 
persons  as  Alexander  Torrie,  Robert  Cox,  and  Charles  Law. 
I  think  those  are  precisely  the  persons  whom  be  would  probablv 
fix  upon  as  defenders  in  an  action  of  that  sort  It  would  be 
wild  to  suppose  that  he  would  bring  such  an  action  against  simply 
an  Indifferent  person,  because  that  action  would  not  bind  as  ret 
judicata  the  whole  of  the  public  ;  and,  therefore,  a  mere  action, 
without  any  substance,  such  as  has  been  supposed,  would  ope- 
rate to  no  purpose — It  would  really  be  thrown  away — it  would 
have  no  effect — it  would  not  have  been  properly  tried.  The 
Judges  would  be  aware  of  that,  and  the  question  would  come 
to  be  tried  over  again  before  a  jury,  with  full  consideration,  and 
with  very  considerable  damage  to  a  party  who  hod  instituted  an 
improper  action  of  declarator  against  a  person  who  never  meant 
to  use  the  road,  and  knew  nothing  about  the  road.  So  that 
that  again,  although  it  it  a  power  which  may  be  abused,  yet, 
practically,  fortunately  there  is  no  chance  of  any  such  abuse  ever 
existing. 

My  Lords,  it  comes  simply  round  to  the  question,  whether  or 
not  this  right  should  be  extended  generally,  supposing  that 
general  question  to  be  now  at  issue  et  your  Lordships'  bar;  be- 
cause, looking  at  this  case — looking  at  the  situation  of  (he  pur- 
suers— looking  st  the  place  .  where  they  reside,  and  the  facts 
averred  by  them — I  am  very  far  from  certain  that  the  great 
question  which  has  been  agitated  at  your  Lordships'  bar  will 
arise  in  this  case ;  but  if  it  do  arise,  I  apprehend  there  is  no 
great  difficulty  in  disposing  of  it,  after  an  examination  of  the 
authorities. 

Now,  my  Lords,  as  to  the  case  of  Tail  p.  Lord  Lauderdale,  we 
have  had  a  great  deal  of  discussion  upon  whether  servants  were 
properly  or  not  excluded.  I  am  quite  unaware  how  that  bears 
upon  this  question ;  for  supposing  the  case  was  rightly  decided 
as  to  that  point,  and  that  servants  living  in  a  house  with  their 
master  have  no  right  to  sue— what  then  ?  Then,  in  the  shape 
in  which  we  are  now  considering  the  question,  they  do  not  form 
part  of  the  public.  What  then?  Then  the  public  consist  of 
rather  more  limited  classes,  bnt  the  lights  of  the  public  are 
just  where  they  were,  and  the  persons  here  panning  are  not 
servants ;  and,  therefore,  I  am  not  aware  how  ilutt  case  at  all 
bears  upon  the  point  now  before  your  Lordships.  But  that  case 
does  bear  in  this  manner,  that  there  were  several  classes  ot  people  * 
there,  and  among  others,  merchants  of  Lauder,  and  the  conten- 
tion arose  In  respect  of  places  contiguous  to  Lauder,  no  doubt ; 
I  think  that  most  be  inferred.  But  what  then  ?  The  opinion* 
of  the  Judges  I  think  are  very  strong  on  that  point,  because  it 
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is  Impossible  to  read  their  oplniont,  although  tliey  are  not  precise, 
without  coming  la  the  conclusion  that  they  considered  (he  right 
on  the  pert  of  the  purauere  >u  a  right  io  those  pursuers,  at  a 
portion  of  the  public,  not  became  they  were  merchants  in 
Lauder,  but  because,  being  merchants  io  Lauder,  they  were  a 
portion  of  the  public,  and,  at  a  portion  of  the  public  had  a  right 
to  sue;  and  every  came,  to  the  extent  to  which  it  goes,  i a  an 
authority  for  the  respondents;  and  every  case,  to  the  extent 
to  which  it  goes,  is  an  authority  against  the  appellant.  Now, 
my  Lords,  the  teamed  counsel,  as  I  understand  their  conten- 
tion, aay  that  the  right  must  be  either  patrimonial  or  local ; 
and  they  seemed  to  be  very  much  disposed  to  argue,  if  they 
could  bave  done  so,  that  it  was  a  servitude.  It  is  no  such  a 
thing.  I  apprehend  that  several  times  lately  we  had  those  rights 
in  Scotland  confounded.  A  servitude  is  one  thing,  but  a  gene, 
ral  right  upon  a  dedication  to  the  public  is  another  thing.  This 
is  a  road,  with  a  right  to  the  whole  world  to  traverse  it,  on  the 
assumption  on  which  we  are  now  arguing  this  case,  and  therefore 
it  has  nothing  to  do  with  a  dominant  tenement  and  a  servient 
tenement,  and  there  is  no  question  of  servitude.  The  question 
is,  is  this  road  or  not  dedicated  to  the  use  or  the  public  f  If  it 
be  dedicated  to  the  use  uf  the  public,  why  (as  I  have  already 
said)  should  not  the  public  have  a  right  to  sue  f  That  it  is  ne- 
cessary to  be  patrimonial,  as  it  has  been  argued,  is  entirely  out 
of  the  question.  That  it  should  be  local,  we  bave  no  authority 
whatever  beyond  this,  that  in  most  of  the  cases  which  have 
been  decided— and  if  (here  were  SO  more  cases  to  lie  decided 
hereafter,  or  5000,  yon  «  ould  find  in  all  of  them,  I  would  venture 
to  say,  the  same  element — namely,  that  the  persons  suing  would 
be  persons  residing  in  some  place  or  other  which  would  cume 
within  the  definition  here  stated.  That  does  uot  prove  it  is 
necessary  that  they  should. 

Now,  my  Lords,  the  way  in  which  the  learned  counsel,  who 
are  very  competent  to  do  it,  have  stated  to  your  Lordships  what 
they  contend  for,  and  for  which  1  am  very  much  obliged  to  them, 
U  this : — ■'  Firtt,  that  the  authorities  have  not  hitherto  deter- 
mined the  extent  of  the  locality,  or  the  precise  limits  within 
which  ownership  or  residency,  &c.  trill  entitle;  but  they  have 
negatived  the  right  as  existing  in  the  subjects  of  the  realm  in- 
dependent of  the  locality."  Nut,  the  latter  part  is  not  correct : 
It  is  a  statement  of  law  which  does  not  exist.  The  cases  have 
not  negatived  the  right  beyond  the  extent  to  which,  in  each 
case,  it  was  necessary  for  the  Court  to  decide :  That  this  pro- 
position admits  that  the  authorities  have  not  hitherto  deter- 
mined the  extent  of  the  locality,  or  the  precise  limits  within 
which  ownership  or  residency  will  entitle.  Then  conies  the 
other  part  : — "But,  tecondly,  if  locality  is  now  for  the  first  Urn e 
to  be  defined."  Upon  that  I  must  observe,  (hat  it  Is  not  re- 
quired to  be  defined;  but  when  the  appellant  tells  you  that 
the  right  is  to  be  confined  to  the  locality,  it  imposes  upon  him- 
self the  necessity  of  telling  you  what  are  the  limits  of  that 
locality.  It  is  not  required  by  your  Lordships — it  is  required 
by  the  appellant's  argument ;  for  he  tells  your  Lordships  that 
there  must  be  either  patrimonial  right  or  local.  That  has 
been  distinctly  argued.  Then  your  Lordships  ask,  If  it  be  local, 
tell  na  the  limits.  They  say,  "  If  locality  ia  now  for  the  first 
time  to  be  defined,  it  must  be  limited  to  the  parishes  and 
towns  through  which  the  road  In  question  passes,  and  the 
parishes  and  towns  situate  at,  and  adjoining  to,  either  terminus 
of  the  same  road."  Those  are  the  terms  in  which  the  learned 
counsel  state  the  way  in  which  they  would  satisfy  what  are  the 
limits  of  the  right  claimed.  It  is  only  necessary  to  read  that 
second  proposition,  to  shew  that  this  cannot  be  a  rule  capable 
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be  left  precisely  as  he  stood  when  he  first  came  to  yow  Lai 
ships'  bar,  and  that  nothing  which  has  passed  in  the  Can 
below  will  prejudice  him  in  requiring  the  right  cliircoi.  U  i 
proved  according  to  the  law  of  Scotland,  whatever  it  nittr 
out  to  be,  and  in  establishing,  if  he  can,  his  right  to  eels' 
Her  Majesty's  subjects  from  Glen-Tilt. 

My  Lords,  I  propose  therefore  to  your  Lordships  to  iSr. 
the  interlocutor  of  the  Court  below,  and,  of  course,  dkout' 

Interlocutors  affirmed  with  cosfs. 
First  Division. — Lord  Ivory,  Ordinary. — SpoltisTooi  it 
Robertson,  Appellant' t  Solicitor!. — Dodds  and  Qreig,  Kufentu 
SoUatm^Q.U.t.) 


4th  June  1852. 

Fiast  Division. 

i       No.  286. — Sir  Thomas  Bocsan  Hepbcbs,  Stum: 

Petitioner. 

1     Entail— Railway— Statute  1 1  and  12  Vict  c  S8,  H  *■  *-- 

|  tion — Process — In  an  application  for  authority  to  t^i/roic. 

mmiey  consigned  by  a  railway  company  at  cumpen*i'.i&  y  i 

tailed  lands  taken  by  them,  under  which  the  three  partita  ri  r 

at  the  dale  of  the  application,  the  three  heirs  next  (puilrdu  re 

I  iccrc  called ;  pendente  processu,  a  ekiidharingbtrnhn.t.- 

in  the  succession  than  tiro  of  the  partiet  tailed,  the  Coon  ^?    ■■ 

|  a  curator  ad  litem  to  the  infant,  and  ordered  ptrnmal  kt.< 

|  the  petition  on  him,~-and,  the  infant  being  rrndmt  fma  i  *■ 

i  laud,  rettrieted  the  period  of  intimation  to  twenty-one  dtp. 

This  was  a  petition  for  authority  to  uplift  ami  K*; 
|    money  consigned  by  the  North  British  Railway -t 
I    pany  as  compensation  for  land  taken,  for  the  pay-- 
i    of  the   railway,  from  the  entailed  estate  of  &." 
|    Hepburn,  of  which  the  petitioner  is  heir  in  po**' - 
I        The  case  was  remitted  to  the  Lord  Ordinary. 
The  heirs  called  in  the  petition  were  the  pet;?'*' 
son  and  two  daughters,  who,  at  the  time  the  p"--i 
was  presented,  were  the  three  heirs  next  entitled  t- 
ceed.     Subsequent  to  the  remit  to  the  Lord  Unwi 
a  second  son  was  born  to  the  petitioner. 

The  Lord  Ordinary  reported  the  case  to  the •  "> 
on  the  question,  whether  the  heir  second  enliw.  < 
succeed  being  now  the  second  son,  any  objertHo  n 
on  the  ground  that  he  had  not  been  called,  strl  i*  ' 
what  step  should  be  taken  to  obviate  the  oljfi'  "1 
See  11  and  12  Viot.  c.  3G,  §§  3,  86. 

The  Court,  after  consulting  their  LordtJii]*  < 
Second  Division,  recommended  the  petitioner  t» 
a  minute  stating  the  facts,  and  offering  now  to  is 
the  petition  to  the  second  son. 

A  minute  to  this  effect  having  been  lodged,  tie  i 
appointed  a  tutor  ad  litem  to  the  second  son,  sal  i 
rized  personal  service  of  the  petition  on  bin 
pupil  being  furth  of  Scotland,  limited  the  period  ■* 
motion  to  twenty-one  days,  in  terms  of  the  it 
power  in  the  Act  of  Sederunt  23d  Dee.  184*. 


4th  June  1652. 
Fiasr  Division. 
No.  236.— A.  B.,  C 

Judicial  Factor— Oircamstanett  in  ichten.  ajntnaal  fc*' 
failed  to  lodge  acctiunU  as  ordered  by  the  Obtrt  aftif  ' 
(At  Accountant.  wot  fined  ten  gvineat,  watt  saswiam 

A.  B    a  legal  practitioner,  was  jndreU! Vtsr ■ 
estate  of  a  party  deceased,  and  tunas*  awaW*1 
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his  accounts  as  required  by  the  Accountant  of  Court,  the 
Accountant  reported  the  failure.  He  was  cited  to  ap- 
pear personally,  and  having  done  so,  the  case  was  remit- 
ted again  to  the  Accountant,  with  an  order  on  A.  B.  to 
lodge  hi?  accounts.  The  Accountant  now  reported  the 
msc  again  on  the  renewed  failure  of  the  factor  to  lodge 
lis  accounts. 

Forbes,  for  the  factor,  stated,  that  the  notice  by  the 
Accountant  that  he  had  again  reported  the  case,  was  sent 
n  Iiis  client  only  two  days  ago,  and  the  whole  accounts 
rere  lodged  on  the  succeeding  day.  The  order  of  the 
'oiirt  was  now  accordingly  satisfied.  The  factory  was 
ne  which  had  in  reality  come  to  a  termination  many  years 
p>,  though  the  machinery  had  been  kept  up  for  the  rc- 
ircry  of  some  small  debts,  with  a  view  to  the  payment 
I'  the  factor.  Those  debts  had  never  been  recovered, 
id  the  factor  had  never  received  a  farthing  in  name  of 
mi  mission.  All  parties  interested  in  the  estate  were 
:rtedly  satisfied  with  his  conduct. 
The  Court  fined  the  factor  in  ten  guineas,  and  found 
in  liable  in  payment  of  the  whole  expenses  caused 
.'  his  delay. 

Act.  Forbes;   Partj  Agent— (W.Q.T.) 


ith  Jane  1852. 

Second  Division. 

S'o.  237. — Trf  North  British  Bailway  Cohpast, 

Complainers,  v.  John  Hay,  Respondent. 

i\  a  ay— A  rbi  tration  — S 1 1  bnijssi  on — A  wan!  .Finality  of— Com- 
vtont  and  Omitted — Presumption — A  line  <tf  railcay  inttr- 
eeirdafartn.  Under  a  statutory  submission,  the  farmer  obtained 
in  award  againet  Vie  railway  company  for  intersectional  damage 
rlnrt  the  promotion  of  Ike  line.  After  the  lint  wai  completed,  he 
laimrd  special  severance  damage  for  injury  dene  to  past  are  groundi, 
aid  alleged,  that  thin  claim  was  not  in  point  of  fact,  and  could  not 
'Ik  been,  before  the  arbiters  in  the  previous  submission,  the  damage 
at  hating  then  emerged,  and  being  of  such  a  nature  that  it  could 
ot  be  foreseen.  Hi  offered  to  imtruct  this  averment  by  the  evidence  of 
*»  arbiters.  Held,  1.  That  the  question,  whether  or  not  this  w 
'aim  mat  covered  by  the  former  submitsion,  was  not  for  the  jury, 
ul  for  the  Court  to  determint.  2  That  according  to  the  policy, 
"d  under  the  provisions  of  the  general  railmaii  acts,  it  tea)  to  be 
Id  that  all  snch,el  lime  had  been  settled  under  the  former  tulmiit- 
on, — the  damai/e  being  such  as  might  have  been  foreseen,  and  such 
•  must  therefore  be  presumed  to  have  been  foreseen. 

.'his  was  a  suspension  and  interdict  to  prevent  the 
■ondent  from  taking  steps,  under  the  general  railway 
i,  to  have  certain  claims  for  compensation  aga'nst  the 
plainers  assessed  by  a  jury. 

'he  respondent's  farm  of  HaHkkell  is  intersected 
he  Hawick  branch  of  the  complainers'  railway.  In 
nary  1810,  before  the  line  was  formed,  a  submission 
entered  into  between  the  parties  to  settle  the  com- 
■itioa  to  be  paid  to  the  respondent  for  injury  to  his 
l.  The  submission,  after  referring  to  the  Railways 
ises  Consolidation  Act,  nominated  certain  parties — 

ho  arbiters,  for  the  purpose  of  determining  the  claim*  of 
mid  John  Buy  against  the  said  company,  with  the  whole 
?rs,  and  Under  the  provisions  contained  in  ihe  said  net  of 
atucti  t.—  i  t  being  hereby  declared,  that  the  claim  of  the  Said 
i  Hay  for  abatement  of  rent,  payable  to  bis  landlord  in 
■ct  of  tbe  land  to  be  taken  by  the  said  com  pany.  is  hereby 
ally  excluded  from  the  submission—  the  apportionment  of 
rent  payable  fur  tbe  lands  required  by  the  said  railway 
•any.  and  tbe  residue  of  the  said  lands  occupied  by  tbe 
,luhn  Hny,  being  reserved  to  bo  hereafter  settled  by  ngree- 
i,  between  the  parties,  or  by  the  Sheriff,  in  terms  of  the 
act  of  parliament." 


The  following  awan!  was  pronounced  on  2d  April  1848: 

"  First,  We  find  that  the  said  John  Hay  is  entitled  to  (he 
sum  of  £7  sterling  yearly  during  bis  lease  of  said  lands  from 


the  said  ci 


npany, 


^  compensation  for  interactional  damage*  ; 


Wond,  That  the  said  John  Hay  is  also  entitled  to  tbe  sum  of 
£20  sterling  yearly  during  his  said  lease  from  the  company, 
as  consideration  for  loss  of  shelter:  Third,  The  said  John  Hiiv 
Is  alio  entitled  to  the  sum  of  £26  sterling  from  tbe  said  com. 
pany,  as  compensation  for  his  hay  crop :  Fourth,  That  the 
said  John  Hay  Is  further  entitled  to  the  sum  of  £5  :  B  :  6  sterling 
from  tbe  said  company,  as  compensation  for  unexhausted  ma 
nure  for  lots  marked  No.  48,  and  also  to  tbe  sum  of  £8  : 9  :  !  1 
sterling  from  the  said  company,  as  compensation  for  unex- 
hausted manure  for  lots  marked  Nos.  60  and  61,  on  the  pbn 
of  the  said  lands,  (lot  68  being  refused):  And  lastly.  That  the 
said  John  Hay  Is  further  en  titled  to  the  sum  of  £11  :  10:  6  ster- 
ling from  the  said  company,  as  compensation  for  unexhausted 
lime  on  11  acres  and  629  parts." 

On  30th  December  following,  a  second  submission 
was  entered  into  in  the  same  terms  with  reference  to 
additional  land  which  it  was  found  would  be  required 
for  the  formation  of  tbe  line.  In  April  1847,  the  a.  hi 
tors  pronounced  an  award,  containing,  inter  alia,  the  fol- 
lowing findings: — 

"First,  £1  :10s,  sterling  aa  compensation  for  damage  to 
ploughed  field  adjoining  huts  on  Borthwick  Brae :  Second.  £6 
sterling  as  compensation  for  damage  to,  grass  Geld,  in  which 
smithy  and  joiners'  shops  are  erected.  Including  three  roads  In 
Crichton,  and  otlicr  roads  at  the  foot  of  the  field :  Third, 
£6  :  10a.  sterling  a.-  compensation  for  damage  to  barley  field 
(formerly  turnips)  by  road*  taken  for  carting  materials,  and  ad. 
rtitional  work  In  ploughing,  and  injury  done  to  crop  :  Fourth, 
£4 :  10s.  sterling  as  compensation  for  damage  to  field  under 
wheat  and  turnips,  formerly  Gil  low  and  wheat;  also  damagu 
to  drains  by  heavy  cartage  ;  also  for  foot-ridge  of  the  field  pre 
vented  from  being  sown  with  wheat,  and  barley  sown  in  place 
of  wheat Twelfth,  £9  sterling  as  compensation  for  da- 
mage to  large  pasture  field  on  North  Brae. Fourteenth,  £2 

sterling  as  compensation  for  damage  to  three  pasture  flrlds, 
south  part  of  the  farm,  by  workmen  going  to  and  coming  from 
their  work  on  the  line  at  Crichton  Hair,  Including  Injury  to 
the  fences  :  Fifteenth,  £8:5:5  Hurling  yearly,  during  his  lease 
of  said  lands,  for  five  acres  6141000th  parts  of  an  acre  of  mea- 
dow and  pasture  land  taken  for  spoil-banks:  Sixteenth,  £8 
sterling,  daring  his  lease  of  said  lands,  as  compensation  for 
loss  of  shelter :  Seventeenth,  £5  sterling  as  compensation  for 
damage  to  corn  field,  and  loss  of  grass  on  south  side  of  road, 
per  award  of  Mr.  Laidlaw  :  Eighteenth,  £2  :  10a.  sterling  as 
compensation  for  loss  uf  grass  and  hay  crop  on  tbe  north  side 
of  the  road :  And  lastly.  We  find  the  said  North  British  Bail. 
way  Company  liable  in  the  whole  expenses  incurred  iu  the 
said  subminsion,  and  this  award,  in  eluding  arbiters ',  oversman's, 
and  clerk's  charges,  and  all  incidental  expenses." 

On  6th  December  1850,  the  respondent  served  on  the 
complainers  a  new  notice  of  claim  for  damage  to  bis 
farm.  This  claim  was  divided  into  three  heads.  Under 
the  first  head,  the  respondent  claimed  the  value  of  cattle 
said  to  have  been  destroyed  by  the  operations  of  the  com- 
plainers prior  to  November  1847,  and  subsequent  to  30th 
December  1846,  the  date  of  the  second  submission.  The 
second!  head  was  for  damage  to  water  springs,  either  cut 
off  or  polluted  by  the  railway  operations.  The  third  head 
was  as  follows  :-— 

"III. — Fermahint  Dahaos. 
"  Tbe  claimant's  farm  Is  composed  of  two  kinds  of  pasture 
land,  the  npper  portion  consisting  of  exposed  wet  grassy 
pasture,  and  the  lower  pint  chiefly  of  dry  brae  pasture  ;  the 
upper  part  is  thus  suitable  for  the  stock  feeding  to  the  mm- 
mer  mouths,  while  the  lower  part  affords  a  change  of  fund, 
and  a  dry  bed  In  winter  and  wet  stormy  weather.  The  line 
of  the  railway  pawes  for  about  a  mile  through  the  dry  pontine, 
and  entirely  excludes  the  sheep  from  access  to  the  part  which 
it  cnts  off;  and  although  there  are  two  bridges  across  tbe  rail. 
way,  the  hounding  and  driving  which  la  necessary  to  force  the 
sheep  over,  materially  Injures  them ;  and  even  when  they  ara 
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got  over,  as  well  m  nhp.ii  tbey  are  on  tbe  portion  of  the  dry 
pisturu  immediately  adjoining,  and  on  the  tunc  Bide  as  tha 
wet  [Mature,  they  are  frightened  and  agitated,  nod  will  not 
Kiltie  cither  to  feed  or  rest  on  any  portion  of  the  dry  pasture 
un  either  side  of  tbe  railway,  in  the  natural  manner  in  which 
they  settled  prior  to  the  formation  of  the  line.  Were  this  not 
the  case,  the  farm  would  at  present  be  capable  of  maintaining 
a  breeding  stock  of  It)  scores;  but  with  tha  farm  as  it  baa 
been  rendered  by  the  railway,  the  claimant  baa,  mom  Whit- 
Sunday  1847,  been  under  the  necessity  of  keeping  what  in  called 
a  flying  stock  j"  that  in,  be  "must  buy  in  and  Bell  off  bis  stock 
once  at  least  in  every  year.  This  system  la  very  unprofitable 
in  a  high  exposed  district,  such  as  that  in  which  tile  farm  ia 
situated,  and  the  claimant,  by  being  obliged  to  resort  to  it, 
ban  sustained  since  Whitsunday  1847,  and  will  continue  to 
sustain  for  the  remaining  years  of  his  lease,  an  annual  loss  of 
£6  per  scare,  which  on  16  scores  is  £90  per  annum, and  iu  seven 
yean,  from  Whitsunday  1847  till  Whitsunday  1854,  when  the 
said  tack  expires,  amounts  to  £672.  Interest  on  this  claim 
will  fall  to  be  adjusted  by  its  being  allowed  on  tbe  past,  and 

deducted  from  the  future  years  of  the  lease ,.  And  tbe 

claimant  further  gives  notice,  that  in  the  event  of  the  said 
North  British  Hallway  Company  not  being  willing  to  pay  him 
the  said  sums,  with  interest  as  aforesaid,  it  is  the  claimant's 
desire  that  the  amount  of  compensation  to  which  he  is  entitled 
fur  the  loss  and  damage  sustained  by  him  by  and  through  tbe 
operations  of  the  said  railway  company,  in  the  formation  of 
their  line  of  railway  through  his  farm,  shall  be  determined  by 
a  jury." 

The  complainers  raised  a  process  of  declarator  to  have 
it  found  and  declared — 

"  that  tbe  defender  has  received  full  com penpa lion  for  all  lorn, 
damage  and  injury  sustained  by  him  as  tenant  of  tbe  farm  of 
Hnlflnkiill,  by  end  through  the  formation  by  the  pursuers  of 
thn  line  of  railway  running  through  the  said  (arm,  bis  whole 
claims  of  compensation  having  been  definitively  settled  and 
adjusted  by  the  decrees-arbitral  iu  the  submissions  engaged  In 
thereauent  between  bira  and  tbe  pursuers,  and  that  there  ia 
no  room  for  his  demanding,  and  tbe  said  defender  is  not  entit- 
led to  demand  or  follow  out  a  trial  by  jury  before  the  Sheriff 
under  the  Lands  Clauses  Consolidation  Scotland  Act  1846,  or 
any  other  steps  or  proceedings  of  investigation  iu  regard  to 
bis  alleged  claims  against  the  pursuers,  set  forth  in  his  notice 
of  claim  bearing  date  6th  December  1850,  or  other  claims 
whatsoever  ;  or,  at  least,  it  ought  and  should  be  found  and 
declared,  by  decree  foresaid,  thut  under  and  by  virtue  of  the 
said  decrees- arbitral,  tbe  defender  has  had  awarded  to  him 
the  full  sum  of  compensation  due  to  him  in  respect  of  general 
deterioration  of  the  said  farm  by  the  formation  of  the  said 
railway,  and  whole  results  and  consequences  of  such  deteriora- 
tion ;  and  in  respect  of  intersection  of  the  farm  by  the  line 
of  railway,  and  of  lorn  of  shelter  on  the  said  farm,  and  whole 
result*  and  consequences  thereof,  and  also  full  compensation  In 
respect  of  the  use  and  occupation  of  any  part  of  the  said  farm 
for  spoil-banks,  and  for  the  crops  and  unexhausted  manure, 
as  well  a*  in  respect  of  the  other  matter*  and  things  set  forth 
In  the  said  decrees-arbitral ;  and  that  the  said  defender  Is  not 
entitled  to  advance,  or  to  taku  and  prosecute  any  steps  for 
following  out  any  further  claim  against  the  pursuers  in  respect 
of  the  said  matters;  and  that  If  to  any  extent  a  ulaim  or 
claims  are  still  open  to  him  under  the  said  notice  of  claim,  or 
otherwise,  they  are  only  snch  as  shall  be  distinct  and  separate 
from  the  claims  adjusted  and  settled  by  the  award  iu  the  said 
[Increes-arbitral,  as  hereinbefore  set  forth,  and  (bail  as  such 
be  specially  notified  and  set  forth  to  the  pursuers." 

The  declarator  was  conjoined  with  the  present  process 
of  suspension  and  interdict,  in  which  the  prayer  of  the 

"  to  suspend  the  proceedings  complained  of,  and  to  interdict, 
prohibit,  and  discharge  the  said  John  Kay,  respondent,  and 
all  others  acting  under  his  authority,  or  for  his  behoof,  from 
taking,  or  attempting  to  take,  any  steps  for  obtaining  a  jury 
trial  before  tbe  Sheriff,  under  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1845,  for  tbe  settlement  or  ascertainment  of 
his  alleged  claim  against  the  complainers,  contained  in  his 
alleged  notice  of  claim  bearing  date  6th  December  I860,  and 
from  otherwise  in  any  way  proceeding  to  follow  forth  and  en- 
force his  said  alleged  and  pretended  claim ;  and  to  interdict. 


prohibit,  and  discharge  the  said  respondents, sad  all  oikas 
aforesaid,  from  applying  to  the  Sheriff  of  tbe  cocci?  of  lir.- 
burgfa,  or  his  substitutes,  to  fix  a  day,  and  the  said  SLHifc: 
his  snbBtitutes  from  so  fixing  a  day,  for  a}My  trial  Mtlnsu 
and  from  summoning  or  striking  the  jury  for  said  tii.ii. 
the  whole  parties  frum  in  anywise  further  procecdi^;  latb. 
ot  to  do  otherwise,"  &c. 

The  Lord  Ordinary  pronounced  the  foUoving  iifc 

"  lit.  Finds,  with  respect  to  tbe  first  head  of  tic  (it 
being  for  the  loss  of  Block,  said  to  have  been  tiiatiojrfv.i 
course  of  the  formation  of  the  railway,  and  by  tbe  Dpentr.* , 
tho  company  prior  to  November  1847,  sod  subseqomi  to  Ik 
December  1846j  that  the  said  loss  of  stock,  if  stand  inpWi 
fact,  is  not  covered  by  the  award  of  theaibii*i»,»ndtta>j 
finds  tliat  the  porhuet  is  entitled  to  establish  tbe  un-  ,-j 
rfej'ure,  and  finds  that  the  application  to  the  Bherif  sun 
incompetent  for  thnt  purpose  :  'id,  finds  that  IbtHCOMisf 
of  tbe  claim  baa  been,  settled :  And,3d,  With  rwcMtiu 
third  bead  of.  the  claim,  finds  that  the  pursuer  nndciub- 
prove,  that  the  loss  by  which  the  farm  could  no  topi  t 
occupied  as  a  breeding  farm,  but  was  fit  only,  is  tuff.! 
the  actual  formation  of  tbe  railway,  to  be  occupied  rai 
flying  stock,  was  a  loss  not  foreseen  or  contemplated  '•- 
date  of  the  awards,  was  not  taken  into  view  tj  ifcr  aft''.! 
and  could  not,  by  any  exercise  of  ordinary  foreajk  Li 
been  expected  to  occur !  Finds  that,  on  ha  erOnL': 
these  facta  to  the  satisfaction  of  tbe  Sheriff  aud  ■  jo?,  a 
on  proof  of  the  loss  thus  occasioned,  he  is  not  prwiaMK 
demanding  compensation  in  this  form;  and  in  rajivi- 
whole  matter  may  must  conveniently  be  establisl-.d  '■••  ■■ 
proof  before  the  Sheriff*  and  a  jury,  recalsthe  intmfc.  c 
allows  the  trial  to  proceed,  tho  punmcr  sddutis|iDlUEi 
instance  as  aforesaid  at  the  outset  of  the  said  trial;  u-isf- 
sedusany  farther  procedure  in  these  conjoined  actio**,  iai 
questions  of  expenses,  in  hoc  italu." 

The  complainers  reclaimed. 

In  the  course  of  the  discussion,  it  was  sgrecJtUi 
respondent  should  lodge  a  minute  stating  capita^ 
time  and  manner  of  the  destruction  of  stock  uieaiiwt' 
the  first  head  of  the  claim.  The  discussion  awl  dei* 
as  to  the  tldrd  head  were  as  follows: — 

Penney  for  complainers — Under  the  submisito 
party  was  bound  to  state  his  whole  claim,  and  wn 
presumed  to  have  done  so.  Nothing  can  be  moit  ve 
petent  than  this,  that  after  a  party  has  had  in  otw"- 
nity  of  stating  his  whole  claim,  and  taking  deer*  W- 
he  should  be  entitled  to  ask  for  a  new  artitranW 
a  new  trial,  on  the  ground  that  he  has  m'saua*:  ■' 
omitted  a  part  of  his  case.  All  tha  damage  vui ' 
now  wishes  to  prove,  was  damage  which  he  wis  the  J1 
position  to  state  to  the  arbiters.  There  sre  two  m 
on  which  we  oppose  this  attempt:  We  saj,  W,^'* 
respondent  cannot  be  let  into  a  new  trial  shout  it»**' 
matter;  and,  2d,  that  he  has  already  got  compass^ 
for  the  very  thing  which  he  now  makes  the  sir*" 
this  claim.  The  complainers  are  entitled  to  ajuip* 
from  tho  Court  on  the.  question,  whether  or  «*■* 
party's  claim  has  not  already  been  settled-  I"1  r* 
tion  cannot  be  left  to  the  jury. 

Mucfurlane  for  respondent — Then  is  no  Ops 
'the  railway  acts  eaoj  tiding  the  pre**" 
aient  is,  that  this  head  of  the  chaw" 
considered  by  the  former  arbiters ;  and  tbe  am* 
fore  the  Court  is,  whether  the  troth  of  this  at  era* 
be  inquired  into.  No  doubt  the  damage  of  whisk" 
complain  ia  one  of  the  eonaeqiienaM  of  thai 
the  lands  by  the  railway.  Bat  that  tfmm  if  net  H 
of  under  that  submission.  At  that  time,  tkt  rf**, 
being  completed,  tha  respondent  waanot  >n  *■•>■ 
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ake  that  claim.  It  was  not,  and  could  not  be  before 
le  arbiters.  The  plea  of  competent  and  omitted  is  not 
iplieable  to  the  oaae  of  a  pursuer. 

,ari  J'uHte-Ckrk. — Bat  tbo  principle  of  that  plea  Is  parti- 
ilarly  applicable  to  a  submission.] 

don't  say  that  this  claim  might  not  have  been  made 
idcr  the  submission.  I  gay  that,  in  point  of  fact,  it 
as  not  advanced. — Lawrence  v.  Great  Northern  Rail- 
aj  Co.,  6  Railway  Cases,  p.  656. 
Ptwiaf — It  is  admitted  that  what  is  now  asked  is 
images  arising  from  the  severance  of  the  lands.  Now 
ie  decree-arbitral  gives  certain  sums  of  damages  fbr 
ccraace.  It  is  said  that  this  particular  claim  for  seve- 
jice  damage  was  not  brought  under  the  notice  of  the 
■biter,  Rut  can  this  party  say,  that  at  the  first  ho  did 
)t  know  that  the  railway  was  to  intersect  his  pasture 
■ounds  ?  And  yet  he  wishes  for  inquiry  with  the  view 
'  shewing  that  this  claim  was  omitted.  If  this  statutory 
ibmission  be  now  opened  up,  there  is  hardly  a  case  cou- 
ivable  in  which  the  Court  may  not  be  called  upon  to 
ien  up  such  an  award. 

Lord  Advocate  in  reply — Our  statement  is,  that  the 
aim  now  made  was  not  then  made,  and  could  not  have 
*n  made,  since  it  had  not  then  emerged.  It  was  a 
aim  which  could  not  have  been  foreseen.  The  ques- 
>n  is,  whether  that  statement  be  relevant.  If  it  be 
;Id  irrelevant,  then  the  greatest  possible  hardship  may 
i  the  result.  I  don't  press  this  view  as  directly  sup- 
irted  by  the  case  of  Lawrence.  But  that  case  goes 
least  the  length  of  shewing,  that  there  is  no  such 
lality,  in  such  awards  of  compensation,  as  to  pre- 
ade  subsequent  inquiry  into  claims  for  unforeseen  da- 
age.  Under  these  statutes,  we  are  not  trammelled  by 
y  rule  of  ordinary  pleading.  The  question  always  is, 
<s  compensation  been  awarded ;  and  if  not,  then  it  neces- 
rily  follows  that  compensation  is  due.  That  is  the 
ry  case  we  have  to  deal  with  here.  The  respondent 
fers  to  instruct  the  averment,  that  this  was  a  claim 
lich  neither  the  arbiters  nor  the  parties  could  foresee 
«  would  emerge.  We  can  prove  this  by  the  testimony 
the  arbiters  themselves. 

l/ord  Justice- Clerk,— Tliia  claim  [gone  of  the  most  serious  that 
uld  be  mode,  either  under  submissions  generally,  or  under 
He  statutes.  But  the  competency  of  this  inquiiy  it  not  a 
Ltter  to  go  before  the  Sheriff,  as  the  Lord  Ordinary  seems  to 
Id.  It  in  a  question  to  be  decided  by  us  la  this  process.  It 
1'iite  out  of  the  question  to  send  to  a  jury  to  decide  what 
a  done  in  the  former  submission.  It  would  not  have  been 
tipetent  for  us  to  incorporate  such  a  remit  in  our  decision, 
a  caonot  enlarge  or  alter  the  statutory  proceeding  before  the 
stiff.  If  the  inquiry  be  competent,  it  moat  take  place  be- 
e  ourselves. 

(t  is  a  matter  which  the  party  himself  most  consider,  at  what 
is  it  is  best  **  him  to  brine  forward  such  a  claim.  In  gene- 
,  it  is  thought  better,  with  the  view  of  obtaining  larger 
mastcB,  to  bring  all  claims  for  compensation  at  once  before 
i  railway  is  executed.  It  is  not  said  that  tbo  railway  com- 
ny  forced  on  the  decision  of  this  claim.  The  party  might 
ve  waited  till  the  effect  of  the  railway  was  seen.  The  chum 
v  insisted  in,  if  not  thea  made,  might  at  least  have  been 
Measly  reserved  and  excepted.  But  there  Is  here  no  reser. 
iion  or  exception  of  any  kind. 

IVe  most  keep  in  view  that  this  damage  is  such  that  Its 
tare  must  have  been  well  known  and  foreseen  from  the  first 
en  the  line  of  railway  was  staked  off.  It  must  then  have 
in  foremen  that  the  sheep  could  have  access  from  one  part 
the  farm  to  another  only  through  the  medium  of  bridges. 
Is  claim,  therefore.  If  not  then  made,  ought  to  have  been 
weaily  reserved  until  the  railway  was  completed. 


Two  submissions  were  entered  Into, — the  first  m  to  one  por- 
tion of  the  land,  and  the  second  as  to  the  other.  The  second 
submission  was  entered  Into  one  year  after  the  other.  After 
the  findings  of  the  first  decree-arbitral,  the  respondent  had 
full  time  to  consider  and  estimate  the  effect  of  a  railway  in. 
tersecting  his  sheep  farm. 

This  present  claim,  being  the  third,  runs  directly  counter  to 
the  findings  in  the  first  and  second  submission*. 

The  respondent  chose  a  particular  date  to  state  bis  claims 
against  the  railway  company.  He  stated  his  claims  for  seve- 
rance damage  ;  and  having  done  to,  he  now  proceeds  to  state 
his  claims  over  again — claims  for  damage  for  whleh  compon- 
sation  has,  for  aught  we  know,  already  been  allowed. 

It  is  proposed  to  examine  the  arbiters  on  the  question,  whe- 
ther or  not  these  claims  were  considered.  It  has  not  yet  been 
decided  in  any  case  that  each  an  inquiry  is  competent.  It  is 
not  said  that  it  would  lie  competent  to  refer  the  case  back  to 
the  arbiters  to  see  whether  they  would  give  more.  It  seems 
to  me  that  it  would  be  most  perilous  now  to  send  the  case  to 
a  jury  on  the  ground  that  the  arbiters  did  not  hear  the  party 
on  the  claim  now  insisted  in.  I  cannot  give  my  sanctiou  to 
any  sncli  inquiry.  I  am  quite  clear  that  this  claim  ought  not 
to  be  sent  to  a  jury. 

I  wish  to  guard  against  the  supposition,  that  I  am  now  Riv- 
ing a  general  opinion.  A  new  claim  may  sometimes  be  raised 
under  the  special  act  of  parliament,  aa  In  the  case  of  Mr.  Hcot* 
of  Trinity.  I  give  no  opinion  against  the  competency  of  such 
a  claim,  though  I  must  not  be  understood  as  encouraging  it. 
I  go  entirely  upon  the  special  provisions  of  these  statutes. 

Lord  Maimt/n. — I  concur  in  the  opinion  of  your  Lordship.  If 
this  claim  could  not  have  been  foreseen  at  the  period  of  the 
first  submission,  it  would  be  very  hard  to  exclude  It  now.  But 
I  don't  think  it  can  bo  said  tbat  this  claim  could  not  have 
been  foreseen.  I  think  be  was  bound  to  bring  it  forward  at 
the  time  he  did,  or  to  reserve  It 

Lord  Cedebum. — I  concur,  and  have  only  to  notice,  that  both 
the  first  and  the  second  submissions  reserve  something  which 
Is  quite  different  from  this  claim — via  the  abatement  of  rent 
payable  to  the  landlord — and  reserve  nothing  else,  in  the 
second  submission,  he  does  claim  severance  damage,  and  yet 
he  now  comes  forward  to  claim  damages  for  the  intersection 
of  the  ground  by  the  railway.  It  is  quite  impossible  for  him 
to  say  that  he  did  not  foresee  this  damage.  The  policy  of  the 
statutes  is,  that  all  these  claims  aro  to  be  brought  forward  at 
once.  A  railway  don't  pay  merely  for  land.  It  pays  for  being 
let  alone,  and  for  getting  all  claims  against  it  at  once  settled. 
If  the  proprietor  has  a  new  claim,  that  Is  another  matter. 
But  looking  at  this  with  b  practical  eye,  I  think  it  clear  that 
this  claim  ought  to  have  been  foreseen. 

Lard  Murray  concurred. 

The  Court  pronounced  the  following:  interlocutor: — 
"  Alter  the  interlocutor  of  the  Lord  Ordinary  in  regaid  to 
the  third  head  of  the  notice  of  claim  against  the  reclaimers  : 
Find  that  this  Court  must  decide  what  was  the  extent  ami 
legal  effect  of  the  submissions  and  decreet-arbitrals,  and  who. 
tber  the  said  third  head  of  the  claim  can  competently  be  in- 
sisted In  after  such  submissions  and  decreet- ar b i  trais :  Find 
and  declare  tbat  the  submissions  and  decree tsrbi Male  referred 
to  embraced  all  claims  which  the  respondent  could  state  as 
permanent  damage  during  the  currency  of  bis  lease ;  and  that 
the  third  head  of  the  claim  is  not  now  competent :  And,  in 
the  suspension  and  interdict,  interdict,  prohibit  and  discharge 
the  Said  John  Hay,  respondent,  and  all  others  acting  under 
his  authority  or  for  his  behoof,  from  taking  or  attempting  to 
to  take  any  steps  for  obtaining  a  Jury  trial  before  the  Sheriff 
under  (he  Lands  Clauses  Consolidation  (Scotland)  Act  1845, 
for  the  settlement  of  tho  third  head  of  his  alleged  claim 

3;atnst  the  complainers,  contained  in  bis  alleged  notice  of 
aim  hearing  date  6th  December  1860  ;  and  iu  regard  to  tho 
first  head  of  claim, — before  farther  answer,  appoint  the  respon. 
dent  to  lodge  a  minute  stating  expressly  in  what  manner  anil 
at  what  time  he  avers  that  the  stock  mentioned  in  that  head 
of  his  claim  was  destroyed  by  the  operations  of  the  railway 
company,  and  by  what  operations  of  the  company,  and  the 
different  portions  of  said  stock  therein  mentioned,  so  severally 
destroyed,  and  an  what  portions  of  the  lands." 

Lord  Ordinary,  Robertson. — Act.  Penney;  Smith  and  Kin- 
near,  W.8.  AgtHtt.—AU.  Lord  Advocate  (IngHa),  Hacfarlaue ; 
William  Hnnt,  W.8.  Agent.— L  Chrk— (F.H.)  <N 
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4th  June  1852, 

SacOND  DtVIBIOW. 

No.  238. — Greqor  Dritmmond  Brown,  Complainer,  v. 

Daniel  Fekoubox,  Respondent. 
Oath  in  Hefersnce — Bill  Chamber — Process — In  a  impeniion  and 
liberation — Held  that  a  certificate  of  refloat  in  the  Bill-Chamber 
dot*  not  render  incompetent  a  reference  to  the  charger' t  oath. 

This  was  a  suspension  end  liberation. 

The  note  having  been  refused  by  the  Lord  Ordinary, 
a  certificate  of  refusal  was  issued  from  the  Bill  Chamber. 

The  suspender  having  reclaimed,  tbe  Court  adhered. 

The  case  having  returned  to  tbe  Lord  Ordinary,  the 
complainer  tendered  a  minute  of  reference  to  the  charger's 
oath. 

The  charger  objected,  that,  after  certificate  of  refusal, 
the  reference  was  incompetent. 

Lord  Ander&vn  having  reported  the  case  verbally — 

Macfarlane  for  suspender — It  is  submitted  that  the 
minute  of  reference  is  competent.  It  is  said  that  the 
Lord  Ordinary  is/upcttu  by  the  refusal  of  the  note  of 
suspension  and  liberation.  In  one  sense  that  is  true, — 
just  as  it  is  true  of  the  Court  by  the  refusal  of  a  re- 
claiming note.  But  a  party  is  always  entitled  to  refer 
his  case  to  his  adversary's  oath,  so  long  as  the  case  is 
not  taken  out  of  Court  by  extract.  Here  it  is  impos- 
sible to  say  that  the  case  is  taken  out  of  the  Bill-Cham- 
ber. The  refusal  of  the  certificate  was  an  unmeaning 
procedure  altogether,  for  the  party  being  in  prison,  no- 
thing farther  could  be  done.  The  certificate  was  prior 
to  the  reclaiming  note.  It  did  not  render  that  reclaim- 
ing note  incompetent. — Aitchison  v.  M'Donald,  23d 
May  1823;  Macdonald  v.  Cooper  and  Mandatory,  19th 
Feb.  1848;  Thomson  v.  WyUie,  28th  Nov.  1840.  The 
question  is  just  this — Is  the  process  still  in  the  Bill- 
Chamber  or  not  ?  It  cannot  be  disputed  that  it  is.  The 
expenses  are  not  modified.  There  may  be  a  discussion 
on  the  account  of  expenses,  and  there  must  be  a  de- 
cermture  for  it — See  Act  of  Sederunt  11th  July  1828, 
§  16.  There  are  eases  in  which  a  verdict  has  been  re- 
turned by  a  jury,  and  the  verdict  has  been  applied,  where, 
nevertheless,  a  minute  of  reference  has  been  admitted 
before  extract. 

[Lord  Juttia-Glerk. — You  need  not  quote  authorities  to  prove 
that.] 

PaUiton,  for  charger,  cited  Young  v.  Patton,  Dee.  16, 
182G.  There  is  no  extract  in  the  Bill-Chamber  except 
a  certificate  of  refusal.  The  only  extract  known  in  the 
Bill-Chamber  is  one  introduced  by  the  Act  of  Sederunt 
1778,  and  which  is  applicable  only  to  expenses. 

Lord Medwyn  —  When  I  decided  the  earn  of  Young*.  Pat- 
ton In  the  Bill-Chamber,  tho  previous  ewe  of  Aitchison  o. 
M'Donald  wna  pointed  out  to  me  ;  but  I  nevertheless  still 
adopt  the  view  I  expressed  in  that  cose. 

Lord  Juetia-Cltik — I  apprehend  that  the  rule  of  lawisrlear, 
that  a  reference  to  oath  is  competent  at  any  time  before  ex- 
tract No  opposite  authority  to  that  rule,  in  the  Bill-Cham- 
ber, has  been  pointed  out, — miters  tbe  cose  of  Young  be  such 
an  authority,  if  it  did  go  that  length.  What  is  Raid  to  render 
this  incompetent "  Tbe  certificate  of  refusal  cannot  be  said  to 
have  that  effect,  since,  after  that  certificate  was  issued,  a  re- 
claiming note  was  competently  presented,  upon  which  there 
■night  bare  been  an  alteration  of  tbe  judgment.  Then,  how 
does  our  judgment  on  the  reclaiming  note  make  the  reference 
to  oatb  incompetent?  The  rule  is  universal, that,  before  extract 
—before  a  party  obtains  the  executorial  writ  of  the  Court — the 
opposite  party  is  entitled  to  refer  the  case  to  his  oath.  It  n 
clear,  therefore,  that  the  refusal  of  the  reclaiming  note  does 
not  make  the  reference  incompetent.     It  has  not  lieen  dis 


tim.-t.ly  argued  that  onr  remit  to  the  Lord  Ordinary  to  decern 
for  expenses  makes  the  reference  incompetent. 

This  would  equally  apply  in  an  ordinary  case  not  in  the 
1 'ill- Chamber.  We  may  dispose  of  the  cause  on  the  merit*— 
I  mean  the  whole  cause — and  then  remit  to  the  Lord  Or.iinan 
to  decide  the  question  of  expenses.  I  apprehend  that  the  Lord 
Ordinary  would  have  authority  to  receive  a  reference  to  oath, 
not  merely  from  the  remit,  bnt  from  his  inherent  juti»dktiun 
as  Lord  Ordinary. 

Here,  aa  no  extract  has  been  given  out,  it  necessarily  fblktn 
that  the  reference  to  oath  is  competent. 

Lord  Corkbw  n. — The  case,  in  point  of  form,  not  being  out  of 
Court,  it  is  clear  that  a  reference  to  oath  is  competent,  if  m> 
have  a  Judge  competent  to  receive  it  My  difficulty  is,  thit 
there  is  nothing  but  a  limited  remit  to  the  Lord  Ordinary  to  du 
a  particular  thing,  and  nothing  else.  Now,  instead  of  his  doinc 
that  particular  thing  remitted  to  hiru  to  do,  it  is  proposed  thai 
he  should  receive  this  reference.     I  have  doubts  on  tliat  point 

Lout  Murray. — I  think  the  remit  to  tbe  Lord  Ordiutry, 
although  for  a  special  purpoau,  gives  him  all  the  jurisdiction 
necessary  for  the  disposal  of  the  cause,  and  empowers  him. 
tketerhre,  to  receive  this  reference.  The  remit  te  merely  de- 
scriptive of  a  particular  duty  which  he  Is  Specially  empowered 
to  perform.  But  that  does  not  imply  that  be  cannot  receive 
this  reference.  I  think  that,  t litre  being  no  extract,  a  reference 
Is  just  as  competent  as  In  tht-  Court  of  Session. 

IjjtiI  Mrdvyn. — I  think  the  reference  to  oath  should  be  re- 
ceived by  the  Court,  and  that  we  might  then  remit  to  the 
Lonl  Ordinary  to  dispose  of  it 

Lord  Anderion. — It  was  this  difficult;  which  chiefly  induced 
me  to  report  the  case. 

Tbe  Court  suttained  the  reference  to  oath,  and  remit- 
ted to  the  Lord  Ordinary  to  proceed. 

Lord  Ordinary,  Anderson. — Act.  Macfarlane;  John  I*tti 
man,  W.S.  Agent— Alt.  Pattison  ;  John  Bogers,  S.S.C.  AmL 
L  C'*V*.-(F,H.) 

r,th  June  1852. 

First  Division. 

No.  239. — Mrs.  Carsina  Gordon  Ghay  and  Husband, 

Petitioner*. 
Entail— Citation— Statute  11  and  12  Viet.  c,  86,  «f  8,  86- 
Kx  cam  Won --Authority  to  Burden  —  Froccs  —  fm  peMn*i 
for  authority  to  txcamb,  and  U  burden  entailed  landt.  am  ef  lit 
three  heirt  colled  hating  died  pendente  procrauu,  tit  Owl 
ordered  termet  on  tht  party  wJb,  by  kit  death,  had  become  on  t/ 
tht  three  heirt  not  in  tueceuion. 

This  was  a  petition  for  authority  to  eicamb  cntsM 
lands,  and  the  parties  who,  at  the  time  tho  petition  was 
presented,  were  the  three  heirs  next  entitled  to  succeed, 
were  duly  called. 

Information  having  thereafter  been  received,  that  Major 
J.  C.  C.  Gray,  one  of  the  three  heirs  called,  who,  at  the 
time  the  petition  was  presented,  was  in  India,  bad  (bed 
since  the  date  of  intimation,  the  Lord  Ordinary,  to  whoa 
the  case  bad  been  remitted,  reported  the  same  on  the 
question,  whether  it  was  proper,  ob  majorem  camtiam, 
that  intimation  should  be  made  to  Jessie  Gray,  the  elder 
daughter  of  Major  Gray,  who,  by  her  father's  death, W 
become  one  of  the  three  heirs  next  in  succession. 

The  Court  granted  "  warrant  for  serving  the  patftio 
on  the  said  Jessie  Gray,  and  her  tutors,  if  she  an  hat, 
and  allow  them  to  lodge  answers  thereto,  if  m  witnmt, 
within  fourteen  days  from  the  date  of  service." 

The  Court  pronounced  a  similar  interlocator  Ja  je- 
other  application  at  the  instance  of  the  piililinamftm 
thority  to  grant  bond  and  disposition  in  Bocsgltj  eaftaw 
entailed  lands,  for  provisions  to  younger  cUJMfj  -t" 
reported  by  the  Lord  Ordinary,  .    ,.  j.^ 

Lord    Ordinary,    Anderson.  -Act.    Ctirrle;    ffctttM^I 
W.S.  Agtnt.—L  Clerk,— (W  G.T.)  -."  '  *" 
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Btk  June  1852. 

FlEBX  IJl  VISION. 

No.  240. — William  Hamilton,  Petitioner,  v.  Lindsat 

and  others,  Respondents. 
Ceuie— Statute  8  ami  7  Will.  IV.  c.  56— Oath  to  Reference— 
Process — Domicile — Jurisdiction — Sheriff—  In  an  application 
to  the  Sheriff  jor  tht  benefit  of  cessio,  one  of  Ike  creditor*,  at 
lie  diet  fixed  for  the  ttaiutorg  examination,  having  objected  to  the 
jurudietion  of  the  Sheriff  on  the  around  that  the  petitioner  woe 
mot  domalrd  in  tht  county,  the  petitioner  mat,  tcithout  objection 
es  other  tide,  worn  and  examined  in  reference  to  All  domicile — 
Held,  1.  That  the  objection  to  the  domicile  was  not  too  late,  in 
rupecl  it  teat  not  ttoted  tilt  the  diet  for  examination.  2  That 
vitther  the  oath  vat  to  be  held  at  the  oath  appointed  by  the  ttattite 
toheadmiuittercd  to  the  petitioner,  or  at  an  oath  on  reference  of  the 
partiei.it  vat  competently  taim,andlheiermtofit  irert  to  be  looted 
to  at  tie  evidence  for  decision  of  the  quation  tf domicile.  3.  That, 
on  the  lermi  of  the  oath,  the  petitioner  vat,  for  the  parpoir  of 
u  oaio,  domiciled  in  the  county. 

Hamilton  raised  a  process  of  cessio  bonorum  in  the 
Sheriff  Court  of  Edinburgh,  under  the  provisions  of  6 
and  7  Will.  IV.  c.  56. 

The  Sheriff  appointed  the  statutory  examination  to 
take  place  oi>  10th  May  1852. 

On  that  day,  a  meeting  took  place  in  presence  of  the 
Sheriff-substitute,  and  certain  objection!)  were  stated  for 
the  creditors,  of  which,  and  the  answers  thereto,  the 
Sheriff-substitute  took  a  note.  In  particular,  the  note 
bore,  that  for  Lindsay,  one  of  the  creditors,  it  was — 

"  Objected,  4th.  Neither  now,  nor  at  tho  date  of  the  petition 
for  twain,  iru  the  ordinary  domicile  of  the  petitioner  in  the 
county  of  Edinburgh. 

••Anncered,  4th.  Denied. 

"And  in  reference  to  the  last  objection — Compeared  the 
petitioner  William  Hamilton,  who  being  solemnly  sworn  by 
the  Sheriff,  and  being  examined  by  the  opposing  creditor — Da. 
pones.  At  the  date  of  presenting  my  application  for  cessio,  via, 
on  fith  April  last,  I  was  redding  at  the  Water  of  Leith,  and  at 
this  date.  It  is  now  nearly  three  months  since  I  took  lodgings 
there.  It  was  about  the  12th  or  14th  of  February  I  came  there. 
1  hare  not  had  a  bouse  of  my  own  for  two  years  previous  to  that. 
I  lived  occasionally  at  Corrow  Huir,  in  the  parish  of  Lesmaha. 
row,  where  my  wile  lives.  It  is  a  twelvemonth  at  Whitsunday 
next  since  she  came  there.  My  sou  took  a  house  for  her  there, 
■nd  provides  for  her.  I  am  a  drover,  and  was  often  away,  but 
"bee  not  engaged  as  such,  I  went  and  lived  with  her,  al- 
though not  often,  an  I  was  afraid  of  my  creditors.  Icanuotsay 
when  I  was  last  there.  1  just  go  when  I  can  get  it  done.  It 
1b  about  eleven  years  since  I  came  to  the  county  of  Lanark, 
sod  till  within  the  last  three  years  I  have  been  constantly  in 
it;  bat  during  the  last  three  years  I  have  been  very  tittle  in 
it,  although  my  wife  has  always  resided  there.  I  am  a  day 
labourer — and  by  that  I  mean,  I  take  a  day's  work  at  anything 
I  can  get  to  do ;  but  I  prefer  droving,  and  go  about  driving 
cattle  from  place  to  place  as  I  can  get  a  job.  Since  I  came  to 
lodge  at  the  Water  of  Leith,  I  have  been  employed  for  nearly 
nine  weeks  with  Mr,  Scott  at  Baberton,  near  dime,  and  where, 
during  that  period,  I  principally  etopt,  hut  occasionally  came 
to  Oe  Water  of  Leith ;  still,  I  had  no  lodgings  at  Baberton— I 
»«rely  got  a  bed  from  good  will.  Dyson  does  not  reside  with 
a»y  wife  at  Corrow  Huir.  There  is  more  than  a  cow's  grass 
attached  to  the  house,  and  my  son  has  several  beasts  there. 
1  have  not  been  a  night  at  Corrow  Muir  since  the  1st  of  Feb- 
ruary, because  I  durst  not  stay  there  for  fear  of  being  put  lu 
JsJL  I  may  have  been  once  or  twice  at  Corrow  Huir  through 
thst  day  daring  the  period  referred  to,  but  never  a  night.  I 
came  from  the  Water  of  Leith  this  morning,  and  was  there  on 
SsMBdaj  and  Sunday  last.  Interrogated  by  Mr.  Bridgc/ord, 
'"  "  r  srs&or)— Depones,  The  last  house  I  rented  was  at 
~  ■  aforesaid.  I  was  rouped  off  there  at  the  Instance 
\  one  of  my  creditors.  Hy  wife  never  utter  that 
all  ttkMT  house  taken  by  me.  The  rent  of  the  house  pre- 
T  cAwpH  by  my  wife  was  taken  by  my  sou,  aud  the  rent 
in  tar  Mm.  I  have  never  paid  any  rent  for  that  house 
nHt  I  went  to  Corrow  Huir  both  before  aud  after  my  diffi- 
mSs'bsgftb,  and  a  messenger'  cam*  for  me,  at  Normngell, 


Crawford  Muir.  1  left  Lanarkshire  Just  to  ^ct  employment 
wherever  I  could  get  it,  aud  in  couaeu,ueuce.  of  the  state  of 
my  affairs,  as  I  could  not  get  rust. 

"  Here  Mr.  Wishart  (agent  for  Lindsay)  put  into  process  a 
petition  presented  to  the  Sheriff  of  Lanarkshire  for  the  bene- 
fit of  cessio;  and  being  interrogated  if  the  signature  appended 
to  that  petition  is  in  his  handwriting — Depones,  It  is.    All 

The  Sheriff-substitute,  on  consideration  of  the  oath, 
sustained  the  fourth  objection,  and  dismissed  the  petition. 

The  petitioner  reclaimed. 

Pattuon  for  petitioner — Trie  question  was,  whether 
the  objection  to  domicile  was  well-founded.  The  only 
evidence  as  to  this  point  was  in  the  petitioner's  oath,  and 
thst  oath  established  his  domicile  in  Edinburgh. 
{Lord  fcory.— But  there  seems  a  preliminary  question.  Thu 
only  oath  which  the  statute  provides  in  the  process  of  cessio, 
is  an  oath  on  the  merits  of  the  case.  The  present  is  a  preli- 
minary objection.  If  so,  this  difficulty  arises— Iji,  is  not  the 
objection  raised  too  late ;  and,  'id,  is  it  a  competent  subject 
of  inquiry  under  this  oath.] 

The  difficulty  undoubtedly  arose.  It  might  or  might  not 
have  been  incompetent  to  state  the  objection  as  to  domi- 
cile at  the  time  it  was  taken,  but  the  oathuhich  the  sta- 
tute authorizes  the  Sheriff  to  administer  to  the  applicant  fur 
cessio  was  clearly  one  as  to  the  merits  of  his  application 
only.  To  render  an  examination  on  such  a  point  as  the 
present,  competent,  a  reference  would  have  been  neces- 
sary, and  no  reference  was  entered  into. 

Logan  for  respondents — There  was  no  ground  for  say- 
ing that  the  objection  was  taken  too  late.  The  first 
step  of  procedure,  according  to  the  statute,  is  to  appoint 
a  diet  for  the  examination  of  the  applicant.  That  diet 
is  the  first  opportunity  which  the  creditors  have  of  stat- 
ing objections  of  any  kind.  This  preliminary  objection, 
therefore,  was  slated  as  soon  as  the  respondents  had  the 
opportunity.  Their  statement  was  denied,  and  proof 
became  necessary.  Then  proof  being  necessary,  the 
petitioner  wss  called  in,  and  his  oath  taken.  No  doubt 
there  was  no  formal  minute  of  reference,  but  this  was 
not  required  in  a  process  of  so  summary  a  nature  as  that 
of  cessio.  The  Court  would  hold  that  parties,  with  a 
view  to  avoid  the  expense  of  a  proof,  had  agreed  to  take 
the  petitioner's  oath  as  decisive  of  tho  question  at  issue. 
At  the  worst,  all  difficulty  would  be  removed  by  lodging 
a  minute  of  reference. 

Lord  Ivory. — 1  cannot  but  hold  that  the  objection  now  stated 
is  well-founded.  The  process  of  cessio  is  entirely  statUuiy, 
and  every  step  taken  in  it,  must  be  found  in  the  statute ;  or, 
if  it  is  put  on  common  law,  it  must  be  dealt  with  ■  n  the  or.H 
nary  principles  of  common  law.  Now,  the  statute  nays  nothing 
with  regard  to  preliminary  objections.  These,  therefore,  it 
would  seem,  mutt  be  dealt  with  on  the  principles  of  the  com- 
mon law.  1  do  nut  quite  understand  the  ground  on  which  Mr. 
Logan  puts  bis  argument.  Is  this  oath  emitted  under  the  sta- 
tute, or  on  a  reference  f  I  understand  him  to  say  It  is  on  a  re- 
ference, and  that  he  now  proposes  to  supply  any  defect  as  to 
the  constitution  of  the  reference,  by  a  minute.  Then  the  uuih 
being  one  on  a  reference,  Is  not  under  the  statute.  The  only 
oath  which  the  statute  provides  is  one  with  reference  to  thu 
state  of  the  applicant's  aflairs,  and  so  Mr.  Bell  says  that  tlie 
object  of  it  is  to  obtain  a  full  surrender.  It  Is  impossible  to 
read  the  statute  without  seeing  that  the  only  examination  pro- 
vided is  an  examination  when  there  is  a  process  before  thu 
Sheriff,  and  that  such  examination  must  be  on  the  merits. 
There  are,  no  doubt,  a  great  many  preliminary  objec 


may  competently  be  stated,  but  it  must  be  stated  before  enter- 
ing on  the  merit*.  Soaiso  a  declinature  of  jurisdiction  is  pre- 
liminary, and  prejudicial  to  all  other  proceedings.  There  rami 
bi  a  judge  and  a  process  before  the  matter  can  go  on  at  all 
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8o.forinsUnce,thestatuteprovides,§  2,  that  the  applicant,  with 

hii  petition,  "shall  produce  (as  the  case  may  be;  thu  schedule  of 
an  expired  charge,"  oracopy  of  the  warrant  of  Imprisonment,  &c. 
Suppose,  then,  the  applicant  had  not  produced  the  schedule  of 
the  expired  charge,  could  the  creditor  have  gone  on  to  examina- 
tion if  he  wished  to  stand  on  thut  objection  T  It  U  only  after 
alt  preliminary  objections  are  settled,  that  yon  can  go  on  to 
the  examination.  Then  it  is,  as  the  statute  says,  §  5,  the  debtor 
Is  to  appear  "  in  presence  of  the  Sheriff  for  examination  as  to 
his  affairs,"  and  then  it  is  the  Sheriff  has  "power  to  put  him  on 
oath."  But  it  is  only  as  to  the  state  of  the  applicant's  affairs  that 
he  Is  to  be  examined.  It  is  only  for  such  an  examination  the 
Sheriff  has  power  to  put  him  on  oath.  It  is  an  examination 
on  the  merits,  and  on  them  alone.  Two  things  are  therefore 
clear — lit.  All  objections  to  the  process  and  the  jurisdiction 
are  preliminary,  and  must  be  disposud  of  before  the  examina- 
tion commences,  2d.  Under  the  statute,  the  Sheriff  has  no 
power  to  put  the  applicant  on  oath  except  in  order  to  an  exa- 
mination on  the  merits.  He  has  no  power,  ex  propria  metu,  to 
subject  him  to  sxaminntion  on  anything  else.  Now,  this  Is 
not  an  examination  on  the  merits;  it  is  with  regard  to  a  pre- 
liminary objection.  Rut,  then,  it  is  said  there  was  a  reference 
to  oath  on  the  point  of  jurisdiction.  1  tee  no  such  reference. 
The  notion  of  reference  is  an  afterthought  entirely.  Without 
a  reference  the  Sheriff  had  no  power  to  put  this  party  on  oath 
In  regard  to  tilts  matter ;  and  if  there  was  at  the  time  no  mush 
reference  to  qualify  the  powers  of  the  Judge,  that  defeat  can- 
not be  supplied  now  by  putting  in  a  minute.  I  therefore  think 
that  the  Sheriff  bad  no  power  to  subject  the  petitioner  to  this 
examination,  and  that  the  Court  cannot  receive  this  oath  a* 
evidence.  If  there  had  been  a  reference  to  oath,  the  proceed- 
ing would  have  been  quite  competent;  but  this  is  not  an  oath 
under  a  reference,  and  I  do  not  think  we  can  look  at  it. 

Lord  Cwanyhome. — I  have  formed  a  different  opinion  In  this 
case.  This  question  is  raised  on  the  statute  6  and  7  Will.  IT. 
c.  68,  affording  a  remedy  before  the  Sheriff,  to  a  forlorn  and 
miserable  class  of  parties  ;  and,  therefore,  it  is  entitled  to  the 
same  liberal  construction  that  is  appointed  for  our  leading 
bankrupt  statute,  that  "the  act  shall  be  construed  in  the  man- 
ner most  beneficial  for  promoting  the  ends  thereby  intended." 
To  what  law  can  such  a  considerate  rule  of  interpretation  be 
applied,  if  not  to  an  act  giving  the  Judge  Ordinary  power  to 
relieve  the  poorest  and  most  indigent  members  of  the  com- 
munity from  personal  diligence  t 

According  to  that  and  any  other  view  I  can  take  of  the 
case,  it  appears  to  me  that  the  examination  of  the  bankrupt 
here,  as  to  his  present  residence  and  employment,  on  which 
the  jurisdiction  of  the  Sheriff  depended,  was  not  incompetent, 
but  most  correct  and  expedient  for  all  parties,  seeing  it  was 
summary  and  cheap,  and  no  other  mode  of  expiscation  was 
proposed  by  any  of  the  litigants.  This,  I  think,  was  following 
out  what  the  new  law  intended.  The  statute,  after  providing 
for  the  citation  of  witnesses,  appoints  (by  S  5)  the  examination 
of  the  bankrupt,  with  power  to  the  Sheriff  to  put  him  on  oalJL 
Dees  that  clause,  as  worded,  exclude  that  simple  aud  easy  mods 
of  expiscation  as  to  the  fact  of  jurisdiction  t  Are  Hit 
words  to  confine  the  examination  to  the  menu,  when  i 
miuary  difference  as  to  facts  respecting  the  bankrupt's  re* 
require  expiscation  f  I  cannot  so  read  the  act.  The  examina- 
tion may  be  used  to  ascertain  every  fact  necessary  for  the  dis- 
posal of  the  case ;  and  the  rule  is  doubly  clear  when  It  is  at- 
tended to,  that  the  examination  hero  was  not  objected  to,  but 
acquiesced  In  by  every  party  concerned. 

Lord  President — The  conclusion  to  which  I  have  arrived  Is, 
that  this  was  not  an  incompetent  proceeding  In  the  Sheriff 
Court  The  statement  seems  to  be,  firtt,  that  this  woe  not  a 
competent  objection,  inasmuch  as  it  was  not  stated  in  due 
time.  Now,  I  think  it  was  stated  in  due  time;  it  was  stated 
at  the  proper  time.  The  diet  for  examination  was  the  first 
opportunity  which  the  creditors  had  of  stating  the  objection. 
It  was  relevant  and  competent,  and  having  been  stated  in 
due  time,  the  only  remaining  question  is,  was  it  inquired 
into  in  a  competent  manner.  It  was  a  question  in  which  the 
fact  required  to  be  expiscated  In  some  way  or  other,  but  the 
fact  was  denied.  Was  it  competent  to  inquire  into  that  fact 
by  the  oath  of  the  applicant  for  cessio  1  Now,  whether  this  Is 
to  be  regarded  as  part  of  the  statutory  inquiry  with  reference 
to  which  the  applicant  is  bound  to  answer,  or  as  on  a  separate 
point,  I  think  In  either  way  the  procei  " 
The  last  fa  the  Important  view,  and  that  ■ 
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s  competent, 


On  this  view,  the  first  question  is,  whether  a  rdmnEtum 
was  necessary, — and  I  think  that  such  reference  uiiKtsin. 
But  if  so,  it  was  mode.  For  what  takes  plow  I  AdirtiM: 
for  the  examination  of  the  applicant,  and  rsrio*  obintia 
are  stated  by  the  creditors.  The  present  is  the  fosna  (if; 
tion.  It  is  stated,  and  denied,  and  then,  "inrno™  a  it 
last  objection,"  compears  the  petitioner,  and  ksvonumjuj 
mined.  It  was  therefore  in  reference  to  this  fen  purine 
he  was  sworn.  No  objection  to  his  being  sworn  ■■ttdthfe 
creditors;  If  it  was  an  oath  on  reference,  the appscui its 
have  refused  to  be  sworn — bnt  he  does  not  reftist  1  ai. 
therefore,  that  there  was  a  reference;  and  sfMthatuuin. 
tion,  if  a  reference  was  necessary,  it  was  not  eonjxfeM !  r 
either  party  to  throw  aside  the  proceeding  ss  net  isTolnM  i 
reticence  to  oath.  If,  then,  this  was  a  part  of  Has  tUtBo 
procedure,  Ike  applicant  could  not  hare  refused  to  bts*:i 
if  otherwise,  be  night  have  refused,  hut  did  not  fiib:ri.r 
I  conceive  this  was  a  perfectly  competent  method  of  nj«» 
lflg  the  fact  at  issue.  At  the  same  time,  I  am  far  (tar.  ar-; 
this  was-  the  only  competent  method  that  could  btn  la: 
taken.  The  creditors  might,  if  they  had  chosen,  hit*  sadi* 
evidence  instead;  bnt  were  they  now  to  offer  tvirJeDCt,i!sx 
be  refused,  just  becaose  the  oath  has  already  been  (tin.  h 
only  question,  therefore,  now  is,  what  is  the  effect  of  tlmtt 

Pattiaon — The  petitioner's  ordinary  domicile R 
clearly  his  lodging  at  the  Water  of  Leith— EW. 
16th  Dec.  1841. 

Logon — The  petitioner's  residence  at  the  Wur ' 
Leith  might  render  him  liable  to  the  jurisdirtioii  rf  t 
Sheriff  of  Edinburgh,  as  having  resided  forty  d»ys  vL 
the  county.  But  his  lodgings  there  coald  not  Ik  fc. 
his  proper  domicile,  so  as  to  give  him  the  right  to  m.- 
1  Ersk.  2. 16. 

Lord  President. — For  the  purposes  of  this  set,  I  wis ' ' 
petitioner  has  bis  ordinary  domicile  iu  the  ibprifidoma'L:- 
burgh.  The  statute  creates  a  new  rule,  and,  in  gira;jr. 
diction  to  the  Sheriff  in  this  matter,  has  greailj  bsntfw  v 
country.  "  The  facts, — of  the  petitioner  once  living  it  Ijb* 
shire,  and  of  his  wife  having  a  house  there, — do  not  in  I?  ^ 
cumstances  prove  that  his  domicile  is  there.  On  UiiiB--^ 
residence  must  be  either  nt  Babertou,  or  at  the  Wsler  d\i- 
whatever  it  be,  there  is  enough  to  constitute  hii  «■£■* 
within  the  jurisdiction  of  the  Sheriff  of  Edinburgh. 

Lord'  Cvr.inghomc  and  Ivory  concurred. 

Lord  Fullerton  absent. 

The  Court  pronounced  the  following  interlofntcr  - 
"  Bemit  to  the  Sheriff  with  instructions  to  m»:  rtw  i»  ■ 
cutor  reclaimed  against,  to  repel  the  objection  thtrdi  :•■'■ ": 
to,  and  to  proceed  with  the  process  of  cessio  sHsonliu  l»  ■' 
Find  the  reclaimer  entitled  to  the  expenses  incurred W« 
iu  preparing  the  said  reclaiming  note,  and  in  the  dko^ 
which  has  followed  on  the  same ;  allow  on  account,"  sc 
Art.  Pattison ;  Lothians  and  Flnlay,  BAC  ijnW 
Logan  i  William  Wwhart,  8.8.C.  Agent.-  -W.  Ori-i*^ 

5t!i  June  1852. 
Sscoso  Division. 
No.  241. — James  Bell,  .Pursuer,  w.ChikijbStfi" 
ikfender. 

Jurisdiction — The  defender  in  an  action  /or  debt,  «bM»'' 
domiciled,  in  England.  Hi  was  a  beneficiary  unit*  e  SaM  i* 
deed  conveying  heritable  property  to  tnuteet  wfi)  £ncbf ''■■ 
and  wot  alto  a  claimant  in  a  rnvUiplfpcinding  rand  i)  *  *" 
tea  in  order  to  Kind  up  the  trutt-eUJie—R&A,  tin  ih*  »• 
Uaneti  were  not  sufficient  to  a-iatejuriididionagmtit^ 

This  was  an  action  for  recovery  of  debt,  to  >* 
there  was  stated  a  prcliniinarydefeneflofuojuri-J^-' 

The  Lord  Ordinary  sustained  the  defence,  vi  * 
joined  to  his  interlocutor  the  following — 

".tote.— The  summons  is  brought  again*  the  «** 
Charles  Stewart,  described  as  '  sometime  residing '»  &* 
gate,  thereafter  residing  in  Fleosaooe,  Bdinuimjb.tsi"'' 
Manchater  or  ehnrhert  in  £nglmd.'  The  oMaet  U  tse  ** 
Is  to  constitute  a  debt  said  to  be  due  by  laid"***3* 
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ertain  alleged  obligations  of  toe  nature  of  promissory-notei 
I  L  0.  II.  Against  this  action  tbe  defender  has  maintained 
he  yUa  tit  no  juritdittim.  There  has  been  no  arrestment  ju- 
urf«fi*«i«  /unabw/fl!  eouta  ;  but  If  there  were  jurisdiction  on  tbe 
round  that  the  defender  has  heritable  property  in  Scotland, 
r  on  the  principle  of  reconvention  or  otherwise,  it  did  not 
pprar  to  the  Lord  Ordinary  to  be  an  error  In  the  summons 
ml  tbegroiind  of  jurisdiction  was  not  specially  set  forth — nor, 
ideed,  is  it  usual  to  art  it  forth,  eicept  in  the  case  of  arrest- 
on  t  jantdittknut  jvndondce  eoiuo.  He  therefore  appointed  the 
urauer  to  lodge  a  minute  of  the  mote  and  circumstances 
rtrred  in  support  of  jurisdiction. 

"  That  the  defender  was  born  in  Scotland,  and  at  one  time 
aided  here,  and  tbat  tbe  debt  was  Incurred  bur*,  arreciroum- 
ances  of  no  Importance.  He  Is  described  in  the  summons 
i  •  dow  in  Manchester,  or  elsewhere  in  Unfriend'  Bnt  it  is 
iid  tbat  the  defender  hai  inch  an  interest  in  heritable  estate 
i  Scotland  as  to  create  jurisdiction.  It  is  not  alleged,  how. 
rar,  that  he  is  the  proprietor  of  heritable  estate,  or  directly 
i  right  to  it,  as  apparent  heir  or  otherwise,  so  as  to  bring 
.m  within  the  case  of  &•  Arthur,  Jan.  12,  18*3.  His  right  is 
unded  on  a  trust-deed  executed  by  his  father  and  mother. 
hat  trost-dee.l  undoubtedly  conveys  heritable  property  to 
ie  trustees,  but  under  dirreiiom  to  sell — and  sot  merely  a 
>wer  to  sell — In  order  to  distribution  of  tbe  proceeds  among 
veral  beneficiaries,  of  whom  the  defender  is  one.  The  de- 
ihIlt's  claim  under  this  trust-deed  Is  plainly  pa-tonal;  the 
■opiT  diligence  for  attaching  it  would  be  arrestment ;  it  would 
lqucstionably  hare  been  a  proper  subject  for  arrestment  in- 
til'UioMifundandrzcauia  ;  but  it  does  not  appear  to  be  snch  a 
not  and  proper  interest  in  heritable  property,  as  upon  that 
■onnrt  to  constitute  jurisdiction.  That  the  defender  had  exe- 
ted  a  disposition  omnium  bononim  in  a  cessio,  the  Lord  Or. 
nary  would  not  hare  considered  a  sufficient  answer  if  the 
sc  otherwise  had  been  clear, 

"Rut  it  is  said  that  the  trustees  raised  a  process  of  maltiple- 
ibullng  in  this  Court,  with  reference  to  certain  proceeds  of 
e  trust-estate  which  had  accumulated  in  tbetr  hands,  to 
Inch  the  defender's  father  lias  right.  If  he  is  still  in  life— (he 
is  been  abroad  for  about  ten  years,  and  has  not  been  beard 
)— but  to  which  the  beneficiaries  under  the  trust  have  right 
he  has  died.  In  that  multiplepolnding,  the  defender,  along 
Ih  a  brother  and  sister,  has  appeared  as  a  claimant ;  and  the 
inner  refers  to  tbe  cases  of  Mansfield,  Ramsay  and  Co.,  June 
i  1795,  Black  and  Knox,  Jnne  T,  1805,  and  Ord,  Jan.  22, 
J 7,  in  support  of  his  plea,  tbat  the  dependence  of  that  mul- 
ilepoinding,  and  the  defender's  claim  in  it,  support  tbe  juris, 
slion.  The  pursuer,  in  his  very  anxious  pleading,  maintained 
to  bo  the  result  of  those  cases,  that  the  multiplepoinding 
ci  in  this  country  the  property  which  was  tbe  subject  of  the 
lion,  and  thus  accomplished  the  purposes  of,  and  was  squi- 
Jent  to,  arrestment  jurudtrtiorui  fundantir  emits,  which,  there- 
's, became  unnecessary,  since  the  jurisdiction  as  regards  the 
sporty,  in  respect  of  tbe  legal  new*,  was  good  without  it. 
ie  Lord  Ordinary  cannot  gather  so  large  an  inference  from 
ese  cases,  nor  can  he  hold,  against  the  established  practice  of 
s  Court,  that  when  property  is  nenonaLarrettment/urMaie- 
"tfuruiandacaiuacuL  be  dispensed  with,  merely  because  it 
itlicrwise  attached.  Arrestment  upon  the  dependence  it- 
f— though  attaching  the  property  to  answer  the  judgment — 
"Id  not  create  jurisdiction,  much  less  any  process  of  attach, 
'lit  widen  bad  no  concern  with  tbe  claim  In  question. 
'  The  cose  of  Ord  was  in  all  respects  a  case  of  reconvention, 
'lie  cose  of  Mansfield,  Ramsay  aud  Co.,  it  was  only  held  that 
M  iicrss  of  multiplepoinding  brought  in  this  country  for  the 
M  button  of  funds  situated  here,  though  belonging  to  a 
elgn  party,  created  Jurisdiction  to  support  any  claim  by  a 
ditor  of  that  party  on  the  fund.  This  was  plainly  a  very 
■'"liar  case.  Thefbrelgn party conldnot  himself haveclaimcd 
the  m nltipltpoiu ding  without  opening  directly  to  all  the 
ivr  claimants  the  plea  of  recon  venllon  ;  and  although  the 
ilitor  claiming  might,  to  a  certain  extent,  be  considered  as 
i-suer  of  an  action,  (and  in  tbe  particular  case  the  claim  was 
■ported  by  a  summons  of  constitution,  repeated  in  tbe  mul- 
lepoludtug),  he  was  still  in  Che  situation  of  a  party  callud 
o  court  as  defender,  the  fund  being,  by  the  form  of  the  ac- 
n,  deposited  In  Court,  until  hid  claim,  and  tbat  of  others, 
re  ascertained.  The  intermediate  caw  of  Black  and  Knox 
a  strictly  a  ca*o  of  reconvention,--,  the  claim  which  tin  party 
'"""     v  •gainst  the  foreign  party,  arising  dl- 


s  strictly  a  case 

>ra  sought  '«•>  m 


rectly  out  of  proceedings  which  that  foreign |partyh)i ad  adopted 
in  this  country. 

"  On  the  whole,  tbe  Lord  Ordinary  has  thought  it  tbe  safer 
course  to  sustain  the  defence ;  and  he  has  had  the  less  hesita- 
tion in  doing  so,  that  the  pursuer  could  have  had  no  difficulty 
la  complying  with  the  customary  requirement  of  tbe  law,  by 
arrestment  jurudiciitmii  fundandtt  chimb." 

The  pursuer  reclaimed.     At  advising, 

Lord  Mtdaifn, —  At  one  time,  In  the  course  of  the  plesding,  I 
was  strain  that  the  interlocutor  in  this  case  might  be  running 
counter  to  the  principle  recognized  in  the  case  of  Mansfield  and 
Co.  in  1793,  and  did  not  properly  carry  out  the  effect  of  that 
judgment,  which  1  bald  to  be  one  of  the  most  important  and 
leading  cases  in  our  law.  It  wee  a  unanimous  judgment  at  a 
time  when  the  bench  was  occupied  by  lery  able  Judges,  and 
fixed  two  points  in  a  process  of  multiplepoinding— one,  that  a 
claimant  in  a  multiplepolnding  may  be  called,  although  be  be  ■ 
foreigner  having  no  domicile  within  this  country,  without  any 
arrestment  juritdiaiomi  fwndandtr  gratia  ;  and  further,  that  a 
claim  Id  such  a  process  may  be  sustained  in  com  petition,  with- 
out any  previous  decree  of  constitution— tbe  sustaining  of  such 
a  claim  being  sufficient  as  a  constitution,  and  further,  as  a  judg- 
ment against  all  competing  claims,  as  by  a  postponement  of 
them.  I  looked  Into  Mr.  Robert  Bell's  cases,  to  ecs  it  it  was 
reported  there,  as  he  always  gives  the  names  of  the  Judges  pre- 
sent, and  tbe  state  of  the  vote,  I  found  that  It  is  not  reported 
by  him,  but  he  reports  the  celebrated  case  of  Hogg  v.  Lsthley, 
just  the  day  preceding,  (IGth  June  1796),  and 'mentions  the 
Jndgea  present  in  the  Inner-House  on  tbat  occasion—so  that 
the  same  Judges  must  have  been  in  the  Inner-IIoaso  next  day, 
the  Ordinary  for  the  week,  and  the  Ordinary  during  his  3d  week, 
being  in  tbe  Outer-House,  as  was  then  the  practice  of  the  Court, 
after  tbe  disposal  of  the  single  bills.  Now,  this  report  thews  that 
the  sederunt  of  the  Court  consisted  of  1 1  Judges,  including  the 
President,  Just  ice -Clerk  Bru  field,  Eskgrove,  Dreghorn,  Melh- 
veu  and  Glenlee;  the  case  was  disposed  of  deliberately,  upon 
petition  and  answers,  and  unanimously ;  and  the  rule  laid  down 
in  the  case  of  claimants  in  a  roultiplepoinding  has  been  followed 
ever  since  si  a  well-considered  judgment  by  these  eminent 
Judges.  The  ssms  effect  thus  his  been  given  to  a  moveable 
fund  for  distribution,  when  in  numitui  curitc,  In  favour  of  parties 
called  by  tbe  raiser  of  a  multiplepoinding,  as  baring  or  pre- 
tending to  have  a  claim  to  It,  as  lias  now  been  given  to  the 
owner  of  an  heritable  estate  in  this  country,  that  he  need  not  be 
convened  as  a  foreigner  by  a  previous  arrestment  tofound  juris- 
diction. It  was  long  before  this  principle  was  adopted  in  the 
cose  of  a  proprietor  of  land,  and  rarious  decisions  will  bo  found  in 
tile  Dictionary,  p.  -IE  12,  on  both  sides  of  the  question,  so  difficult 
vras  it  thought  to  dispense  with  this  form  of  founding  jurisdiction, 
and  which,  at  remarked  by  the  Lord  Ordinary  in  this  case,  is  a 
form  so  easily  observed.  But  recently  it  has  been  quite  fixed, 
that  if  he  is  owner  of  landed  property  in  ihiscountry.it  maybe 
sufficient  to  convene  him  as  if  ho  had  been  a  native,  though 
•broai  st  the  time  i  and  this  was  extended  in  M  Arthur,  1812, 
to  thecase  of  an  heir-apparent.  In  Douglas  u.  Jones,  June  1831, 
there  was  a  question,  whether  an  Englishman  holding  a  lease  of 
heritage  in  Scotland,  is  thereby  subjected  to  the  jurisdiction  of 
our  Courts,  but  there  was  no  occasion  to  decide  It, 

In  the  case,  then,  of  a  multiplepoinding  for  the  distribution  of 
personal  property—- which,  by  the  process  of  multiplenoindinit, 
has  been  fixed  in  this  country,  and  Is  understood  to  be  in  aanibiu 
atria  if  not  actually  consigned — the  practice  sanctioned  by  the 
Court  In  Mansfield's  case  his  been,  in  so  far  as  regards  the  par- 
ties called  to  establish  their  claims  against  these  goods,  followed 
especially  In  the  recent  case  of  Miller  v.  Ure,  23d  June  1838,  by 
Lord  Moncreiff,  as  distinctly  expressed  in  bis  note,  referring 
also  to  $  Bell,  68,  •'  sa  superseding  the  necessity  of  an  arrestment 
to  found  jurisdiction  where  the  sum  or  goodacloimed  are  already 
tbe  subject  of  a  multiplepoinding)-  but  it  is  confined  to  such  a 
case  so  as  not  to  be  extended  to  a  question  of  ttatut — Scruton  o. 
Gray,  1st  Dec.  1773.  For  it  is  properly  a  mercantile  jurisdic- 
tion for  the  recovery  of  debts  which  is  thus  created,  having  been 
adopted  from  the  law  of  a  mercantile  country  with  many  united 
provinces,  nnder  different  jurisdictions  and  systems  of  law.  It 
is  an  exception  from  the  general  rule,  and  is  not  to  be  extended 
beyond  what  can  be  shewn  by  practice  and  precedent. 

How,  I  am  satisfied  that  it  would  be  an  extension  of  this  rule, 
filVd  at  to  direct  and  immediate  claimants  in  a  multiplepoind- 
ing, to  allow  this  party,  for  he  is  not  a  conipearer  iu  the  multi- 
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S  (-poinding,  to have  the  benefit  of  this  rale.  Mr. Bell  can  state 
mself  only  as  a  creditor  of  the  clnimant,  and  propuses  to  con- 
siituto  his  debt  against  one  who,  quoad  him,  is  a  foreigner. 
This  foreigner  may  Inure  a  claim  to  fundi  on  which  there  is  a 
sjFxiu  in  competition  with  other  claimant!,  ai.d  may  be-  properly 
called  to  pursue  that  claim  ;  but  his  creditor  its  yet  cannot  np- 
]«ar  with  htn  riding  interest  oil  the  claim  of  hia  debtor,  till  he 
^institutes  hia  claim  ;  and  it  ia  difficult  to  ate  how  he  can  oh- 
-viate  the  defence  available  quoad  him,  that  the  defender  ia  a 
foreigner,  not  subject  to  the  jurisdiction  of  uur  Conrta  at  his  suit, 
^itlfoot  flrat  founding  jurisdiction  against  him  by  arrestment. 
The  creditor  lias  no  connection  with  the  multiplepoinding,  or 
title  lo  found  upon  its  effects  with  other  claimant*,  tie  Stands 
simply  in  the  situation  of  a  creditor  ot  the  claimant  with  his 
debt  nnconstituted,  and  in  truth,  properly  speaking,  he  never 
can  be  a  claimant  in  the  multiplepoinding.  although  he  may 
ride  on  the  interest  of  bia  debtor,  in  whose  favour  the  previous 
arrestmout  and  necessity  of  constitution  are  dispensed  with — a 
privilege  which  can  on  no  ground  be  extended  to  every  creditor 
of  his  who  may  seek  to  constitute  a  debt  against  him,  even  with 
the  view  to  claim  piiyment  from  tbe  fund  found  due  to  him  In 
competition.  For  when  a  foreigner  merely  appears  at  a  claim- 
ant in  a  inultiplepoinding,  or  pursues  an  action  in  our  Courts, 
this  doea  not  give  every  inhabitant  of  this  country  a  right  to 
convene  him  for  any  claim  whatsoever,  nor  gives  our  Conns  a 

5 eneral  jurisdiction  over  him  aa  If  he  were  no  longer  a  foreigner, 
lo  doubt,  if  an  agent  be  employed  by  a  foreigner  to  pursue  or 
defend  him  in  a  suit  in  thia  country,  he  may  be  entitled,  on  the 

{irincipla  of  recon  vent  ion,  without  using  arrestment  to  found 
urlsdiction,  to  pursue  hia  client  fur  the  expense*  incurred ;  but 
the  Court  refused  to  extend  this  privilege  to  the  agent  in  a 
sequestration,  against  a  foreign  claimant  in  the  sequestration 
who  bad  given  no  special  authority  for  him  to  act,  and,  in  the 
absence  of  the  party  aa  not  duly  cited,  most  properly  even  al- 
lowed the  arrestee  to  protect  his  right—Smyth,  16tb  Nov.  182G. 
But  Mr.  Bell's  debt  dues  not  arise  from  bis  being  agent  of  his 
alleged  debtor  in  the  mnltiplepoiurfing.  Hia  claim  arises  on 
other  grounds  quite  unconnected  with  the  proceedings  under 
that  process,  and  therefore  can  derive  no  aid  from  them.  We 
are  not  arrived  nearly  at  the  point  when  we  are  to  consider 
whether  the  riding  intereat  should  be  sustained — we  are  but  in 
initio  klu  in  the  constitution  of  the  claim.  The  competition  in 
the  multiplepoinding  may  be  at  an  end  long  before  decree  is 
obtained  in  tbia  process,  and  the  subject  may  hare  vanished, 
and  been  carried  abroad  or  aaaigued  away  ;  there  may  be  no  in- 
tereat to  ride  over  —and,  therefore,  it  may  never  come  to  be  cou- 
aldered,  what  effect  should  be  given  to  the  claim  against  the 
fund  in  this  multiplepoinding ;  and  the  case  of  Home's  Trustees 
o.  Balaton's  Trustees,  13th  June  1834,  shews  that  such  a  riding 
intereat  ia  not  admitted  aa  a  mere  matter  of  course.  It  must 
be  constituted  in  the  Brat  instance  against  a  debtor  liable  to  the 
jurisdiction  of  this  Court,  at  the  instance  of  the  pursuer — and 
how  this  can  be  without  previous  arrestment,  I  do  not  see.  I 
am  therefore  for  adhering. 

lxird  Jutliee  Clerk. — I  am  of  tbe  some  opinion.  I  cannot  aee 
the  application  of  Mansfield's  case.  In  that  case,  a  fund  being 
consigned  in  bank  for  behoof  of  creditors,  tbe  creditors  ap- 
peared In  a  mnltiiilopolnding  raised  for  the  distribution  of  that 
fund.  It  was  held  that  no  arrestment  was  necessary  to  found 
Jurisdiction.  But  what  analogy  has  such  a  case  with  the 
present,  where  it  is  maintained  to  be  sufficient  to  found  Jurisdic- 
tion against  the  defender,  that  he  is  a  claimant  in  a  multiple- 
Eolnding?  There  ia  no  authority  for  holding  that  a  foreigner, 
yclaiminginamultlplepoiuding.createaajuruidlcttonagain^f 


that  particular  process  at  the  instance  of  that  particular  party. 

Lord  Cotkburn. — I  am  of  the  same  opinion. 

Lord  Murray.— I  concur.     The  case  of  Mansfield  Is  no  autho- 
rity for  tho  proposition,  that  a  foreigner  claiming  in  a  niulrl- 
plt;  poinding  thereby  creates  jurisdiction  against  himself  in  any 
suit  which  any  third  party  may  bring  against  him, 
The  Court  adhered. 

Pursuer's  Authorities.— Mansfield,  Bamsay  and  Co.,  H.  2604; 
Miller  p.  Ure,  June  28, 1888. 

Defender's  Authorities  —A  ah  ton,  Hodgson  and  Co.,  M.  4886  ; 
Houston,  Feb.  8,  1824  ;  Cameron  v.  Chapman,  March  9, 1838. 

Lord  Ordinary,  Rnthcrfurd. — Act.  Loni  Advocate  {Injrlis), 
Fattison  ;  Party  Agtnl—AU.  Macfailaue,  P.  Bbaw  ,  John  Mur- 
ray, junior,  S.SC.  ^jent.-(F.H.) 


7th  June  1852. 
Hum  Coaar  or  Jcstjciabt* 
No.  242. — 11  eh  Majesty's  Advocatb  s.  Tarawa 
Down  and  Jeremiah  Haooabtt. 
Proof— Confession  of  Panel— Competency— J  satin  w£ 
tome  line  after  the  apprehention  of  a  panel,  athd  Am  r'w.- , 
had  beta  at  the  locus  delicti  at  tbe  limn  hbtllid.    Or,  <u  ,yv . 
that  the  pane? t  answer  mat  not  receivable  at  ctidma,  >.■  k.; c 
ultrontout  ttaltment,  U  teat  withdrautt  by  the  public  tmtm; 

This  was  a  prosecution  for  stouthrief,  rabbcrt.  j_ 
assault. 

Thomson,  a  police  constable,  deponed  that,  sons  & 
after  (he  apprehension  of  the  prisoners,  he  utei  i 
panel  t)owd  whether,  at  the  time  libelled,  he  wi-  u  i: 
house  where  the  crimes  were  alleged  to  have  bm  aa 
niitted.     The  prisoner  answered  that  he  was. 

Adam,  for  the  panel,  submitted  that  this  annww 
not  receivable  as  evidence,  it  being  elicited  wm*£: 
after  the  apprehension  of  the  prisoner,  without  his  V.,- 
warned  that  it  would  be  used  in  evidence  against  bin,  ' 
was  not  an  ultroneous  statement  made  to  the.oint; ;  ■ 
tbe  officer  had  virtually  usurped  the  functions  ofi  u 
strate  in  taking  a  declaration  while  the  prisoner  ta! : 
received  the  usual  warning  necessary  to  make  hi- 1  ■ 
ration  receivable  as  evidence. 

Lord  Jaetiot-OcaeraL — If  this  evidence  were  rtninii- 
would  come  to  thia,  that  if  in  his  declaration  a  priaoortc:^ 
all  connection  with  the  crime  charged  against  aim,  Haiti-- 

E  roved  that  five  minutes  before,  he  hod  acknonlsdiaibJ  i -" 
i  answer  to  interrogatories  of  a  constable  to  wbok  nav 
be  hod  been  committed. 

Solicitor-General,  for  the  prosecution,  agreed  ttu'  -' 
evidence  objected  to  should  be  deleted. 

Act.  Sol.-Uen.(Neaves),  Milne  A.  D., and  Gordon  A.  &>-" 
Tytler,  W.S.  Grown  Agent.— Alt.  Adam  ;  John  Custm  " ' 
Agent.— H.  Clerk.— (F.H.) 

8th  June  1862. 

FlBST  DlYlSlOX. 

No.  243. — Jahes  Dbas  and  others,  PetHwntf 

Judicial  Factor — Title  and  Interest — A  tarfawntojus-v-k- 

ing  invested  lit  exeaitrg fundi,  Kent  abroad.  Tkt  fssafc.* 
tonier  the  letdcment  presented  a  petition  for  Ae  ofpurnt 
a  udiatil  factor,  oe  the  ground  of  lb*  absence  oftkftjm-'  ■'• 
alio  tint  he  had  seal  a  mandate  lo  Ihu  country  wttk  u>tii- 
ta  employ  the  execitlrg  funds  in  the  paginal  of  bit  ee*i'i* 
debts,  and  to  remit  tbe  balance  to  Aim.  It  append]*-'  ' 
ttatement  in  the  petition,  thai  the  find  had  been  iraiiJ  »  '■ 
country,  and  secured  if  arrestment  at  ibe  pctiaowi  m 
The  Court,  before,  farther  pi        '  


This  was  an  application  for  the  appointment  oft  p- 
cial  factor. 

The  late  James  Williamson,  by  bis  will,  tpfj*1 
Alexander  Mitchell  to  be  bis  sole  executor,  with  l»i 
tions,  in/er  alia — 

"at  the  first  term  of  Whitsunday  or  Martinmsa  at  the  -*< 
six  months  alter  my  death,  equally  to  divide  tbe  least*** 
said  estate  amongst  the  then  surviving  family  of  Bran***" 
if  of  age,  and  it  nut  of  age,  to  deposit  their  ratpscuvt  mttf  - 
a  savings'  bank,  or  some  other  place  ot  security,  lonaw'*  i 
they  reach  the  age  ot  twenty-one  yean* 

Williamson  died  on  21st  January  1847,  and  ikt* 
cutor  was  duly  confirmed,  and  realised  the  gn«fl»" 
t ion  of  the  estate.  The  residue  amounted  witk  t*  * ' 
to  the  sum  of  £183:10:8,  which,  in  April  1m-,-» 

•  tanl  Justice -General,  and  Lords  Cowaaaa*  An** 


1S03.] 


IN  THE  COURT  OF  SESSION,  Ae. 


lent  bj  Mitchell  on  a  promissory-note  in  his  own  name 
as  executor,  to  the  Harbour  Commissi  oners  of  Aberdeen. 
The  petitioners,  who  were  in  minority,  were  the  ohil- 
i  dren  of  Isabella  Williamson  or  Dean,  the  deceased's  only 
■laughter.  They  were  the  only  beneficiaries  under  the 
twtllement.  The  petition  was  presented  in  their  names, 
and  in  that  of  their  father  as  their  legal  guardian. 

It  was  stated  in  the  petition,  that  Mitchell  the  executor 
*aa  now  resident  in  Canada  animo  rcmaiiendi  ;  that 
hi?  had  sent  a  mandate  to  Lewis  Smith,  bookseller  in 
Aberdeen,  to  uplift  the  executry  funds,  with  instruc- 
tions to  pay  private  debts  of  his  own,  and  to  remit  the 
balance  ;  that  a  petition  had  been  presented  to  the 
Sheriff  of  Aberdeenshire  for  letters  of  arrestment  jurta- 
iliclionit  fundandtr,  causa  ;  and  that  the  executry  funds 
bad  been  arrested,  so  that  they  were  now  secured.  In 
these  circumstances,  the  Court  wns  asked  to  appoint  a 
judicial  factor  to  take  charge  of  the  funds. 

Fmxr  in  support  of  the  petition — The  executor  is 
directed  to  invest  the  money,  and  to  distribute  the  shares 
among  the  beneficiaries.  Instead  of  doing  this,  he  directs 
that  the  fund  shall  be  employed  in  the  payment  of  his 
awn  private  debts.  Moreover,  he  is  now  in  America. 
In  these  circumstances,  a  judicial  factor  ought  to  be 
appointed. — Blair  v.  Frascr,  Jan.  31,  1835.  The  peti- 
tioners do  not  ask  that  the  trustees  shall  be  removed; 
all  that  they  say  is,  that  judicial  interference  is  required 
in  order  to  manage  the  estate. — Miller  and  others,  peti- 
tioners, 17th  Nov.  1849,  supra,  vol.  xxii.  p.  6;  Watson 
t1.  Crawcour,  17th  Feb.  IS44,  supra,  vol.  xvi.  p.  324. 
The  foundation  of  the  application  rests  not  merely  on 
absence,— but  on  the  fact,  that  there  is  no  one  to  take 
charge  of  the  estate. 

Lord  PreiUlent — These  are  strong  allegations  of  miwondnet 
luainatthis  party.  Itiasaid  that  he  attempted  to  appropriate  t lie 
money.  I  think  lie  should  be  allowed  an  opportunity  of  state- 
ment and  explanation.  We  cannot  assume  these  allegations 
ajiinit  him  without  giving  him  an  opportunity  of  being  heard. 
I  therefore  think  the  application  ought  to  bo  intimated. 

Lord  Cuninghame. — I  agree  villi  your  Lordship  that,  in  the 
fsnersl  case,  we  cannot  assume  the  truth  of  such  allegations 
without  giving- an  opportunity  uf  explanation  to  the  party  against 
•  hum  they  are  made.  But  this  is  a  very  special  cane.  It  may 
be  necessary  at  once  to  appoint  a  person  to  take  charge  of  the 
fnnd,  with  instructions  to  intimate  his  appoiutment  to  the  exe- 
cutor. The  executor  roust  be  called  on  to  account ;  and  the 
proper  way  of  doing  so  seems  to  be.  the  appointment  of  an 
officer  whose  first  duty  it  will  be  to  eall  him  to  account. 

Lord  Ivory. — 1  thir.k  the  safe  course  will  tie,  to  serve  this  ap- 
plication on  the  parly  whose  abuse  of  office  is  made  the  founda- 
tiun  of  its  being  presented.  As  to  the  present  safety  of  the  fund, 
there  can  be  noiloub'.  It  is  expressly  stated  in  the  peiition  that 
the  land  has  been  invested  ;  sin!  that  it  still  stands  upon  that 
safe  investment.  Moreover,  it  is  stated  to  have  been  arrested. 
I  think  that,  in  the  case  of  Watson,  the  Lord  JuMk-e-Clerk  did 
tint  put  the  right  construction  upon  the  case  of  Frascr.  Bis 
Lordship  say) — (.reads-;  Now,  my  understanding  of  the  case 
is  directly  the  reverse,  The  ground  of  the  judgment  in  FrasiVs 
r  tse  wss,  thai  Frascr  was  constituted  a  single  trustee,  whereas, 
by  the  settlement,  two  trustees  were  required  to  constitute  a 
quorum.  Id  consequence  of  his  co-trustee  going  abroad  animo 
"manaidi,  he  had  no  legal  power  to  carry  on  the  office.  It 
was  in  order  to  fortify  his  hands  in  the  execution  of  his  office, 
ttiat  the  Court  named  a  judicial  factor.  It  was  said  that  Frascr 
rtiould  have  asked  the  concurrence  of  his  co-trustee  to  name 
new  trustee*.  But  still,  as  he  could  not  act  alone,  the  Court 
"Ppointed  a  judicial  factor. 

Fmstr — The  exocutor  sent  a  mandate  to  Smith  of 
Aberdeen.    The  intimation  should  be  to  this  mandatory. 
T*rd  Praidtnt.—Ttwft  instructions  to>.Mr.  Smith  are  tlie  very 
thlnj  yon  complain  of. 


The  Court  pronounced  the  following  interlocutor: — 

"  Before  farther  procedure,  appoint  the  petition  to  be  specialty 

intimated  to  Alexander  Mud  id],  therein  mentioned,  and  therein 

stated  to  he  now  in  Montreal,  or  elsewhere  in  America." 

Act.  Frascr;  John  Oallelly,  S.S.C.  Agent.— VI.  Cfcri— (F.U.) 

Qth  JumlSSZ. 
Fibst  Division 
No.  244.— A.  B.,  Petitioner. 
Factor  Loco  Tutorie — Process. 
The  petitioner  having  omitted  to  give  the  usual  infor- 
mation to  the  Court  in  this  petition  regarding  the  gene- 
ral nature  or  extent  of  the  pupil's  estate,  an  amendment 
on  the  petition  iu  this  respect  was  ordered  by  the  Court, 
in  pursuance  of  s  previous  intimation  mode  from  the 
Bench,  that  in  all  Applications  for  the  appointment  of  fac- 
tors loco  tutor**,  and  curator*  bonis,  and  factors  loco  ab- 
le.tit,  the  general  nature  and  extent  of  the  estate  should 
be  set  forth  for  the  information  of  the  Court,  and  of  its 
officer  the  Accountant  of  Court, 

9th  June  1852. 

Hion  Cottar  or  Jostioiabt. 

No.  245. — Sarah  Anderson  or  Phaser  and  James 

Fraseii  v.  The  Lord  Advocate. 

Met,  Peremptory — Certification — The  Circuit  Court,  in  certifying 

a  criminal  case,  afUr  verdict  of  guilty,  to  the  Uiyh  Court,  having 

omitted  to  specify  a  day  at  the  diet  for  proceeding  before  the  High 

Court — Held  thai  the  itutanee  had  fallen,  and  the  warrant  under 

which  the  panel  teas  detained  in  cuetody,  diecharged  accordingly. 

The  panels  were  indicted  for  trial  before  the  Circuit 
Court  held  at  Inverness  on  14th  April  1(152,  for  the 
crime  of  murder,  the  Judges  on  Circuit  being  Lords 
Cockburn  and  Ivory. 

The  panels  pleaded  not  guilty,  and  were  remitted  to 
an  assize. 

In  the  course  of  the  trial,  an  objection  was  taken  by 
the  counsel  for  the  panels  to  the  admissibility  of  a  pro- 
duction proposed  to  be  made  for  the  Crown.  The  Court 
(it  is  understood)  without  pronouncing  on  the  objection, 
allowed  the  production  to  be  made,  and  the  trial  pro- 
ceeded. The  record  contained  no  mention  of  the  ob- 
jection, or  of  the  mode  in  which  it  was  disposed  of. 

The  jury  having  been  charged  and  enclosed,  returned 
into  Court;  and  the  record,  with  regard  to  the  subse- 
quent procedure  in  the  case,  bore,  that  they — 
"  gave  in  the  following  verdict : — '  Tlie  jury,  by  a  majority,  Una* 
the  panels  guilty  ;  but  recommend  them  to  mercy.' 

"  Tlie  Advocate  Depute  having  moved  for  sentence  : — 

"  Before  proceeding  on  the  verdict  above  recorded,  the  Lords 
Cockburn  and  Ivory,  agreeably  to  the  understanding  come  to 
by  the  Court,  and  ihe  counsel  for  the  parties,  when  the  objec- 
tion to  the  admissibility  of  the  article  marked  No.  ti  in  the 
inventory  of  productions  was  disposed  of,  certify  the  case  to  the 
High  Court  of  Justiciary,  as  to  the  validity  of  that  objection ; 
and  as  to  the  consequent  competency  of  pronouncing  any  sen- 
tence upon  the  verdict,  continue  the  diet  against  the  panels,  and 
ordain  them  to  be  carried  from  the  bar  to  the  prison  of  Inver- 
ness, from  thence  to  be  transmitted,  under  a  sure  guard,  until 
they  are  brought  to  and  incarcerated  in  the  prison  of  Edin- 
burgh, therein  to  remain  until  liberated,  or  removed  therefrom 
in  due  course  of  law ;  and,  for  these  purposes,  grant  warrant 
to  all  proper  officers  of  the  law." 

On  25th  May  following,  the  parties  presented  a  peti- 
tion to  the  High  Court  setting  forth  that  they  had  been 
brought  to  trial  at  Inverness,  and  remitted  to  an  assize, 
and  that  the  record  bore  as  above  quoted.  Tbe  state-. 
incut  proceeded — 


REPORTS  OF  OASES  DECIDED 
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"That  the  petitioners  ire  advised,  that  the  mm  baring  been 
certified  to  the  High  Court  of  Justiciary  in  general  terms,  with- 
out any  day  having  been  fixed  for  proceeding  with  the  case,  and 
the  diet  against  the  petitioner!  having  been  continued  indefi- 
nitely and  nine  die,  the?  certification  of  the  cane  and  the  continua- 
tion of  the  diet  are  altogether  inoperative.  That,  In  theae  circum- 
stances, the  petitioners  humbly  aubmlt  to  your  Lordships,  that 
the  diet  of  the  libel  against  them  haa  fallen,  and  can  never  be 
revived  tor  the  purpose  of  pronouncing  sentence,  or  fee  any  other 
purpose  whatever.  They  further  submit,  that  there  Is  no  warrant 
or  authority  upon  which  they  can  ever  be  put  to  the  bar  of  the 
High  Coort  of  Justiciary,  In  reference  to  the  said  libel,  or  any 
proceeding  which  may  have  followed  upon  it  ou  the  original 
diet,' the  same  not  having  been  duly  continued  to  a  certain  day, 
according  to  the  eatablislted  law  of  the  Innd,  and  the  uniform 
practice  of  the  Court.  In  short,  they  submit  that  the  diet  against 
them  can  never  again  be  called,  and  that  they  are  legally  en- 
titled to  a  warrant  liberating  them  from  prison." 
And  they  prayed  the  Court — 

"  to  appoint  this  petition  to  be  intimated  to  Her  Majesty's  Ad- 
vocate, and  him  to  lodge  answers  thereto,  if  he  any  has,  within 
a  certain  abort  period ;  and  thereafter,  on  advising  the  lane, 
with  or  without  answers,  to  discharge  the  warrant  iu  virtue  of 
which  the  petitioners  are  now  detained  in  prison,  and  to  grant 
warrant  for  their  iraiEediate  liberation;  and  farther,  to  find  and 
declare  that  the  petitioners  are  for  ever  free  from  the  charge 
stated  against  them  in  the  indictment  at  the  instance  of  Her 
Majesty's  Advocate  before  referred  to,  and  upon  which  they  bare 
t  ho  led  an  a  seize," 

The  following  interlocutor  was  pronounced: — 

"May  8ft,  1852.— The  Lord  Justlce-Clcrk  appoints  this  peti- 
tion to  be  intimated  to  Her  Majesty's  Advocate ;  and  appoints 
parties  to  be  heard  thereon  on  Tuesday,  June  1st,  at  !  o'clock ; 
and  ordains  Her  Majesty's  Advocate  to  take  the  proper  step* 
for  having  the  panels  then  brought  into  the  presence  of  the  Court, 
If  he  means  to  oppose  the  prayer  of  this  petition." 

On  26th  May,  a  petition  was  presented  to  the  High 
Court  in  name  of  the  Lord  Advocate,  setting  forth— 
That  the  panels  having  been  indicted  for  trial  at  Inverness, 
and  the  libel  having  been  found  relevant,  and  the  panels  hav- 
ing pleaded  not  guilty,  were  remitted  to  an  aasize — the  jury  by 
a  majority  found  them  gnilty,  bat  recommended  them  to  mercy; 
that  the  Ad  vacate  Depute  having  thereafter  moved  for  sentence, 
the  Interlocutor  above  quoted  was  pronounced;  "that  under 
the  above  deliverance,  the  said  Sarah  Anderson  or  Frsser  and 
James  Fraser  were  incarcerated  in  the  prison  of  Inverness,  and 
are  now  In  the  course  of  being  transmitted  to  the  prison  of 
Edinburgh  for  Incarceration,  and  it  becomes  necessary  to  make 
the  present  application,  to  your  Lordships  to  fix  a  day  for  dis- 
posing of  the  above  certification.  May  it  therefore  please  your 
Lordships  In  appoint  a  day  for  taking  up  and  disposing  of  the 
said  certification." 

This  petition  was  appointed  to  be  intimated  to  the 
panels,  and  the  parties  were  appointed  to  be  heard 
thereon  along  with  the  petition  presented  for  the  panels. 

On  the  part  of  the  prosecution,  extracts  were  printed 
from  the  records  of  the  Justiciary  Court,  of  the  record 
in  the  following  eases: — Collumbine,  20th  May  1784, 
Perth  Circuit;  Feb.  1735,  Books  of  Adjournal.  James 
M'Qregor,  High  Court,  13th  July  1752  to  lOtk  March 
175r».  James  Jack,  30th  Jane  1784,  High  Court. 
Ferguson  and  Sharp,  17th  Sept.  1838,  Stirling  Circuit; 
10th  Dec.  1838,  High  Court.  Macfiilane  or  Taylor, 
lilt  May  1843,  Glasgow  Circuit.  Drysdale,  Cairns  sad 
Chores,  13th  and  14th  March  1848,  High  Court:  Ark- 
ley's  Eep.  p.  440. 

On  1st  June  1852,  in  presence  of  the  whole  Court, — 
Young  for  panels — ■ 

The  question  is,  whether  it  be  competent  to  proceed  further  in 
the  present  case.  It  is  an  established  rule,  that  in  all  criminal 
psoueediugK,  the  diet  is  peremptory— S  Hume,  MS.  The  pro- 
secutes' must  servo  the  accused  with  a  libel  specifying  the  day 
h*  i»  to  appear ;  on  that  day,  he  is  bound  to  go  on,  unless  he 
can  Induce  the  Court  to  continue  the  diet  to  another  day.   The 


peremptory  rule  applies  to  any  day  to  which  the  din  noxiiw 
1  Home,  375.  Suppose,  on  the  day  filed  fur  ibe  trial,  nVy. 
Mentor  neither  goes  on  with  the  trial,  nor  drsent  lbs  skip 
foeo  at  tampon,  and  the  case  is  continued  wildest  tftrifi, , 
particular  day,— it  is  impossible,  to  maintain  that  u*  frmn/r 
could  afterwards  proceed  on  the  same  libel  Whslswirirr.y 
said  as  to  tie  competency  of  railings  new  libel,  thstpmHui,  :: 
have  fallen,  for  the  diet  must  be  fixed  at  the  time  Uk  b:  , 
for  continuing  is  made.  The  Court  cannot  makes  tewL--- 
JHui»,a;i  The  stage  of  process  at  which  iterooistr, 
takea  place,  whet  her  before  or  after  verdict,  roakei  Be  dife- 
Bo  long  as  the  process  lasts,  the  diet  must  be  kept  19  la 
trial  does  not  end  with  the  verdict,  A  most  ■afenska.t. 
mains  to  testis!  taken.aod  to  pronounce  neiuwitelhr  Cwta 
easta-dse*.  If  tho  diet  lias  fallen,  how  can.  ths  Coort  proorii 
do  anydiing  rxmn»  in  the  case  ?  Front  th«  terms  of  OS  p* 
Dutor'a  petition  itself,  it  appears  that  the  diet  hm  fsllu,  Wl» 
petition  prays  the  Court  to  fix  a  diet,  In  the  esse  of  c 
cation  on  iGiamncy  from  the  Circuit  Oourt,  the  saints  ox 
ticais  toflx-adstL  Bat  that  is  not  a  case  of  nothing*- 
to  the  present,  since,  in  any  view,  It  would  be  iaipessUtiii 
trial  to  proceed  on  the  libel  so  certified.  Mods  a"  lit  tst 
referred  to  by  the  prosecutor  apply. 
Lord  Advocate  and  Solicitor -General  for  prosecotira- 
Admittiug  that  the  original  diet  is  peremptory,  ui  1. 
all  continuations  mutt  be  peremptory,  until  the  renlictip;. 
nouiiced,  there  Is  no  auch  rule  with  regard  to  the  protu- 
after  verdict,  and  the  cases  referred  to  furnish  tmuaivii 
contrary 'practice.  Iu  the  case  of  Ferguson  and  bhsrpe,  Rat- 
ings were  taken  in  the  High  Court  after  oertiflcstioa,  w±-- 
fixed  diet,  on  a  plea  of  guilty,  which  was  equivalent  ton.;.. 
Of  guilty.  In  M'Grcgur's  case,  in  the  High  Cuart,  uw  (*■< 
continued  till  he  should  be  apprehended  ;  and,  in  Diji.' 
case,  the  panels  were  dismissed  on  bond  to  appeu  11  r-i  '■'•■ 
when  called  on,  which  was  just  continuing  the  case  iwlln 
There  is  no  ground  for  binding,  that  the  relevancy  of  ■  O 
indictment  cannot  be  tried  in  the  High  Court;  sndil.tr-.* 
why  no  diet  is  fixed  in  a  certification  for  that  purpose  i.  "." ■■" 
that  the  Circuit  Court  cannot  know  tbedayoaviuditut:.' 
Court  is  to  sit.  This  reason  applies  to  all  sertiaatkci  M 
the  Circuit  Court,  and  the  ease  of  Ferguson  wss  u  M> 
Further,  the  foundation  of  the  panels'  application  a,  Ita  - 
have  tholed  an  assise.  But  that  plea  can  ouly  be  tsin  - 
verdict  of  absolvitor.— 3  Hume,  465.  When  the  rait:  - 
of  conviction,  it  must  be  proceeded  on.  The  tie*  en  sV  - 
aide  overlooks  the  distinction  between  the  position  of  piri^1 
fore  and  after  the  verdict.  After  sentence  is  morel  to,  aj 
can  interfere  between  the  Court  and  the  prisoner.  Tik^_- 
dure  is  no  longer  on  a  diet ;  it  in  on  a  recorded  radii  ' 
passage  founded  on — 3  Hume,  275— refers  merelj  lass/wc 
of  trial,  not  to  proceedings  subsequent  to  thecwclami-' 
trial.  The  ancient  practice  of  combining  sentence  snJ  w-  .. 
was  founded  on  the  principle,  tliat  the  act  of  cooTicD***' 
completed  proceeding,  being  by  itself  eatractable- 
Logan  for  panels — 

The  construction  pnt  on  3  Hume,  p.  465,  it  quite  IbsW 
with  the  same  author,  S.  III.  The  latter  passage  tf>'A 
where  the  sentence  is  condemn  story,  the  psnel  csnn.it  Vsi'i 
on  twice  to  thole  an  assise.  The  rule  of  peremptu 
down  by  Hume,  Is  clearly  intended  to  apply  after  si™'' "' 
fore  verdict,  and  no  such  distinction  as  that  roainwio*!  I;~ 
prosecutor  is  known  in  practice.  It  is  not  to  be  nU  ttit '" 
Court  and  the  prisoner  is  left  alone  after  the  verdict.  1> 
how  does  the  prosecutor  appear  iu  Court  this  dsyt 
This  day,— 

Lord  JutCtce-Cleri—The  question  raised  in  tMt  orr  ' ' 
my  judgment,  the  most  important  whfch  has  evsoirc*' 
this  Court  since  its  institution  In  1872. 

While  matters  of  mere  technicality,  In  which  fmj"*? 
in  point  of  form,  hat  not  subversive  of  foils,  naavsec*'*" 
occur,  ought  not  to  be  allowed  to  intwrtie  with  tte  f^ 
course  of  justice,  yet,  In  criminal  Uiak,  the  raits  elf**1 
In  regard  to  all  its  Important  and  a  mesa  it  stcfC  *»'*' ' 
fixed,  when  long  established,  and  of  universal  *ro  stw 
usage,  become  the  most  valuable  part  of  the  la"  of  *  ■»■ 
of  the  law  for  the  Coort— ot  the  law  for  tin  safqpata*' 
subjects,  and  for  the  object  of  restraining  the  prsraa*  m 
Court  within  fixed  »rnfli,aod  excluding  micHm*'1*' 
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rid  strange  expedients,  resorted  to  on  solemn  occasions,  from 
uiiposed  impediments  in  the  way  of  justice,  but  where  the 
atrodoction  of  such  is  unseemly,  unjudicial,  and  dangerous. 
These  panels  are  convicted  of  murder,  and  now  insist  on 
iLroration  on  the  ground  that  this  Court  cannot  take  up  this 
ase  in  respect  of  a  departure  from  the  rales  of  criminal  pro- 
cure in  certi/yin*;  the  caw  from  the  Circuit.  That  success 
u  that  pita  maj  give  escape  to  convicted  murderers,  is  a  result 
t  whioh  t  lie  minds  of  many  not  accustomed  to  consider  mat- 
era  of  jurisprudence,  may  be  startled,  and  certainly  a  result 
rhicb  imposts  the  most  solemn  responsibility  on  those  who 
lit  to  dispose  of  that  plea.  But,  however  unfortunate  the 
rror,  yiSIaoinotoall  that  a  miscarriage  ofjuntice,  by  whlsh  she 
lourt,  without  regaid  to  the  enormity  of  the  particular  -case, 
ifltjiibly  and  steadily  adheres  to  the  rales  of  criminal  preoer 
ure,  bjt  wbieh.mkme  trials  have  ever  been  eoudawtedi&nd 
relight  to  a  conclusion.  And,  on  the  other  hand;  I  hare  not 
uldui*  enough  to  act  on  new  notions,  hitherto  nevecfbesnl  of, 
ad  to  introdooe  a  new  and  unknown  course  ofiprooedsne  in 
'dirt  t>  oven  tit  end  qf  ptwufauntf—and  this  lawless  hi  a  ease  of 


ich  a  character,  convinced,  as  1  am,  that  if 
DmmuQ  charge  of  theft,  or  other  oomparattvtly  unimportant 
rime,  no  doubt  would  ever  hare  been  nused  as  to  the  In. 
umpetencyof  the  procedure  before  us.  The  rules  of  criminal 
rticeiliire  in  this  country,  clear,  well  established,  and  con. 
stent  in  all  the  principles  on  which  tbey  proceed,  ought 
em  to  be  departed  from  in  order  merely  to  further  the  par- 
we  of  punishment;  and  I  cannot  conceive  any  result  more 
larraing,  or,  in  point  of  precedent,  more  dangerous,  than 
le  introduction  after  verdict  of  an  entire  novelty,  In  order  to 
■iiibJe  the  Court  to  pronounce  sentence,  when  the  only  forms 
nown  to  any  one— ever  observed,  aver  heard  of— in  marked, 
road,  and  inflexible  characters,  prohibit  us  from  such  an 
:t-  What  shall  be  fixed  in  future — what  shall  be  binding— 
list  shall  restrain  the  views  and  notions  of  individual  Judges 
ft  other  like  emergencies — I  know  uot.  If  we  now  adopt  a 
lurse  never  heard  of  in  this  Court,  and  invent  a  mode  (for 
icli  we  are  called  on  to  do)  of  bringing  these  parties  before 
t  for  sentence,  against  whom  there  is  no  diet  to  be  called. 
"ay, — invent  a  form  for  tbe  occasion;  for,  of  the  course  pro- 
**J,  I'xewplethereisnone.   - 

After  the  verdict  in  this  case,  the  following  deliverance  was 
■uiioo  ocad — (reads. ) 

Tbe  understanding  referred  to  has  no  relation  to  any 
msent  (if  such  oould  be  availing)  to  this  form  of  certlflca- 
in ;  nor  was  that  even  alleged,  for  clearly  it  relates  to  some- 
ling  else.  But  this  deliverance  was  either  read,  or  was  open 
1  be  seen  by  the  Crown  counsel  before  it  was  signed,  and 
ight  and  ought  then  to  have  been  objected  to.  I  notice 
is  because  the  Crown  has  thus  brought  the  case  Into  this 
edlcament. 

To  this  consideration,  In  all  criminal  procedure,  I  attach 
eat  importance.  That  after  an  Important  trial,  and  appa- 
otly  after  somu  discussion  as  to  a  course  of  procedure  for  the 
sposal  of  tbe  cane  with  which  none  of  us  are  familiar,  atten- 
)d  was  not  critically  and  attentively  directed  by  any  one  to 
i:  terms  and  form  of  the  certification,  isnotsiuprlgin.fi; — audit 
only  mot  remarkable  that,  in  the  history  of  the  law,  such 
advertency  never  previously  occurred.    But  still  the  Crown, 

their  motion  fur  sentence,  took  tbe  certification  In  these 
mis — making  no  objection — taking  no  protest, — not  inaiet- 
;•  on  the  Court  certifying  to  a  particular  day.  The  panel's 
uBsel  were,  of  couree,  even  if  they  at  the  time  observed  the 
feet,  not  bound  to  notice  It,  or  to  aid  the  Court  or  the  Crown. 
it,  in  criminal  procedure,  of  any  omission  by  the  Crown 
«  prisoner  must  have  the  full  benefit — and  the  Court  can 
etch  no  point  in  order  to  aid  the  Crown.    I  take  this  form 

procedure,  then,  as  in  truth  the  way  In  which  the  Crown 
ose  to  bring  the  matter  up  from  the  Circuit ;  and  If  that 

m  is  incompetent  and  detective,  the  Crown  la,  in  principle, 

fault.  To  get  at  the  end  of  punishment  by  correcting 
i ut,  o ilue  done,  cannot  be  altered,  or  by  inventing  a,  new  form 
itead  of  that  which  ought  to  have  been  adopted,  is  a  result 
>m  which  my  mind  at  once  shrinks,  for  the  Court  must  take 
a  matter  in  the  shape  in  which  the  Grown  attempts  to  bring 
before  tbem. 

If  there  is  an  error  in  criminal  letters  under  the  act  1701 , 
a  blunder  ut  an  Indictment  which  prevents  con vicUon,  how 
airly  soever  proved  may  be  the  guilt  of  the  party,  the  Court, 
Iding  that  tb*  prosecutor  has  sailed  Id  oorrooi  form,  stretch 


no  point  iu  order  to  avoid  the  legal  result — though,  in  such 
oases,  there  is  do  presumption  for  the  panel,  such  as  in  the 
question  of  guilt  or  innocence.  Unobjected  to,  then,  tbe 
Cruwn  took  this  form  of  certification,  and  having  thought  fit 
to  do  so,  however  accidental  and  venial  the  inadvertency  at 
the  moment,  the  matter  must  he  disposed  of  according  to  tbe 
law  of  the  (Joint,  as  fixed  by  long  established  and  Inflexible 
rules  of  practice.  Iu  all  similar  questions,  the  act  done,  in 
which  error  is  said  to  exist,  is  held  to  be  one  for  which  the 
Crown  is  responsible.    It  is  the  duty  of  the  prosecutor  to  carry 

through  Or  bring  the  process  to  a  conclusion  in  correct  form 

and  any  omlstioa  has  always  been  held  to  be  his  act — and  the 
Court  is  not  entitled,  though  the  matter  may  not  nave  been  the 
subject  of  discussion,  and  may  have  been  simple  inadvertency, 
to  correct  the  defective  procedure  in  order  to  aid  the  motion 
of  the  prosecutor,  or  to  support  an  instance  which  has  fallen. 

The  case  is  thus  not  certified  to  any  particular  day — nor  is 
the  diet  continued  to  any  day.  Most  of  the  certifications  not 
only  certify  to  a  particular  day,  but  continue  the  diet  to  that 
day.  Probably  tbe  latter  form  of  expression  is  redundancy, 
as  the  certification  to  a  day  continues  the  diet  of  itself;  but 
the  additional  expression  is  in  fact  a  testimony  to  the  fixed 

rule,  that  (As  diet — that  is,  tbe  process  begun  on  a  fixed  day 

must  be  carried  on  by  act  of  Court  to  support  the  intiantti  and, 
accordingly,  in  all  cases  after  verdict,  If  sentence  is  not  pro- 
nounced so  as  to  terminate  the  process,  the  diet  Is  continued, 
and  then  the  diet  at  the  instance  of  Her  Majesty's  Advocate 
Is  called  ou  the  day  to  which  it  has  been  continued,  equally 
when  the  procedure  is  In  this  Court,  or  when  it  has  been  certi- 
fied by  a  Circuit  Court. 

A  formal  motion  is  not  directly  expressed  to  call  the  diet 

for  the  appearance  of  the  Lord  Advocate  is  taken  as  the  mo- 
tion to  call  the  diet ;  but,  in  point  of  proper  form,  the  motion 
to  call  (As  dn(  should  be  made ;  and,  at  all  events,  holding  it 
made,  the  Court,  as  a  matter  of  necessity,  in  order  to  take  up 
the  case  after  verdict,  as  much  as  when  a  panel  is  first  brought 
to  tbe  bar,  give  the  order.  Call  tbe  diet  against  BO-and-so.  No 
other  form  or  course,  or  mode  of  taking  up  the  case,  is  known. 

We  cannot  call  tbe  diet  against  tbe  parties  in  custody  under 
the  warrant  read.  Nor  are  we  asked  to  do  so.  Diet  there  is 
none  against  them.  When  there  Is  a  diet,  the  Court  must  meet 
on  tbe  day  fixed  by  the  warrant  of  citation,  or  by  the  continua- 
tion, and  must  proceed  or  continue.  The  Lord  Advocate  can 
on  that  day  make  his  motion  to  call  (Ac  diet— that  is,  the  pro- 
cess fixed  for  that  day — and  call  it  or  continue  it  the  Court 
must.  1  have  said  fits  diet,  for  It  is  tbe  original  process  fixed 
to  a  peremptory  day,  continued  to  another,  and  so  is  not, 
as  in  civil  matters,  a  sederunt  to  take  up  what  business  the 
Court  chooses,  but  (As  diet  which  the  Court  is  constrained 
to  call  or  to  continues — one  diet  carried  on  unbroken,  although 
fixed  to  different  days,  by  continuation.  To  the  principle  of 
the  ruts,  I  shall  afterwards  advert. 

Then,  in  this  state  of  things,  two  petitions  are  presented  to 
us,  and  have  both  been  argued  together  as  substantially  rais- 
ing the  same  question.  j)u  the  terms  of  each  I  must  remark, 
especially  as  a  separate  argument  was  stated  by  tbe  Crown  on 
thu  prayer  of  the  petition  for  tbe  prisoners — (reads  prayer). 

The  Lord  Advocate  contended,  that  tbe  lost  part  of  this 
prayer  was  the  material  aud  leading  part,  and  held,  if  I  under- 
stand rightly,  that  it  was  tbe  foundation  necessary  for  the 
application,  and,  on  that  assumption,  raised  a  separate  argu- 
ment as  to  what  is  necessary  for  tholiug  an  assise  I  bold  this 
part  of  tbe  prayer  to  be  altogether  unnecessary,  aud  to  involve 
a  math*  which  the  Court  never  take  up  or  dispose  of  until 
raised  by  a  plea  in  bar  of  trial,  If  a  party  is  brought  before  the 
Court  or  a  charge  to  which  such  a  plea  of  having  tholed  an 
assise  is  thought  to  be  applicable,— except,  indued,  under  the 
direction  of  tbe  act  1701,  the  object  of  which  is  to  extern  the 
party  from  all  process,  diligence  or  apprehension,  on  account 
of  thu  orioinul  charge.  Even  when,  in  ordinary  cases,  we 
assoitsie  and  dismiss  timpliaier  from  the  bar,  we  do  not  declare 
what  shall  be  the  effect  of  that  sentence.  That  is  left  for  after 
decision,  if  the  party's  liberty  Is  interrupted  by  another  accu- 
sation on,  as  be  says,  the  same  charge. 

If,  then,  this  diet  has  fallen,  and  If  no  proceedings  can  now 
take  {dace  against  the  prisoners,  we  can  simply  discharge  the 
warrant  and  liberate  ;  and  for  the  disposal  of  that  application 
the  yfrel  of  sooh  a  deliverance  is  not  matter  of  relevant  In- 
quiry or  necessary  lonndation.  The  argument,  then,  directed 
tot  Ida  part  of  the  prayer,  is  really  of  no  Importance  in  the 
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natter  truly  before  the  Court  for  decision.  I  will  only  further 
■ay  in  reference  to  it — and  I  do  so  because  niisconetr notion 
on  such  important  matters  ought  never  to  lake  place — 1.  Tint 
J  have  no  doubt  whatever  that  the  plea  of  rti  judicata,  or 
of  tholing  an  assize,  is  as  much  available  to  a  party  when 
founded  on  the  verdict,  an  on  ibn  srntcuce  ,  and,  2.  That  the 
plea  is  as  available  on  a  verdict  or  sentence  of  guilt,  as  of 

The  prayer  of  the  petition  for  the  Lord  Advocate  directly 
raises  the  question  which  the  Crown  must  meet  and  the  Court 
determine.  And  whatever  may  he  thu  deliverance  of  the 
Court,  nil  of  us  must  feel  that  it  was  the  bounden  duty  of  the 
counsel  for  tho  Croivn  to  adopt  mine  oomne  by  which,  if  pos- 
sible, they  might  satisfy  as  that  Die  defect  might  lie  corrected. 
(Beads  elose  of  prayer). 

This  is  a  motion  in  a  criminal  process  in  thin  Court,  not  only 
of  which  no  example,  an  I  hold,  exist*,  but  which,  in  the  re- 
gular course  of  criminal  procedure,  the  Lord  Advocate  Li  never 
called  upon  to  make,  and  never  has  occasion  to  make — for  a 
diet  he  has  lined  at  Unit,  and  tliat  diet  remains  by  appointment 
for  a  filed  day,  if  tho  process  is  not  closed  on  the  first  day. 

Hut,  then,  it  was  contended, — aud  perhaps  this  is  really  tbe 
foundation  of  the  plea  for  the  Crown, — that,  after  verdict,  the 
Instance  was  exhausted — the  diet  brought  to  a  close — the  pro- 
secutor out  of  the  field— and  the  prisoner,  it  was  said,  left  alone 
with  the  Court. 

Most  cleat ly  and  emphatically,  not  so.  The  Court  never  acta 
propria  aota  in  punishment,  any  more  than  In  trial.  Tbe 
motion  for  sentence  is,  and  must  be  made,  and  it  is  only  on 
motion  that  punishment  is  awarded,  and  beeavie  such  punish 
inent  is  inaitttl  in.  The  diet  at  the  instance  of  Her  Majesty's 
Advocate  (if  sentence  has  been  delayed)  is  called  as  much  at 
at  any  other  stage — nay,  even  when  the  sentence,  an  in  murder, 
is  the  sentence  of  the  law,  it  is  pronounced  only  at  tbe  instance 
of  the  public  prosecutor,  and  until  tbe  actual  doom  is  signed, 
If  that  instance  is  withdrawn,  tbe  duty  of  tbe  Court  Ceases ; 
and  without  that  instance  being  insisted  in  to  the  close  and  to 
sentence,  the  case  would  fall  as  much  as  if  tbe  instance  were 
given  up  at  any  other  stage. 

But,  then,  it  was  attempted  to  be  put.  in  another  form — vis. 
that  the  necessity  for  continuing  the  diet  to  a  fixed  day  at- 
tached only  to  proceedings  before  verdict,  and  did  not  apply 
to  the  pioccdure  to  follow  after  verdict.  Before  adverting  to 
that  alleged  distinction,  let  me  observe,  that  the  statement  of 
It  admits, — which,  indeed,  J  did  not  think  was  controverted, — 
that  the  rule  as  to  a  Hied  diet  was  binding  and  imperative  at 
every  other  stage  of  the  procedure  ;  and  hence  a  certification 
in  tho  form  of  the  present,  not  to  a  fixed  day,  of  an  objection 
to  relevancy,  would  be  Imperative — ns  was  held  by  all  in  the 
case  of  Taylor — and  the  case  would  full,  and  the  instance  he  at 
an  end.  It  is  of  no  small  importance,  in  considering  the  au- 
thority of  the  rule,  to  nod  that  departure  from  it  at  any  other 
stage  is  admitted  to  be  incompetent.  If  the  distinction  is 
sound,  of  course  it  in  not  applicable  in  cases  of  certification 
only,  hut  most  equally  apply  to  every  case,  whether  in  Circuit 
or  in  the  High  Court,  in  which  sentence  is  delayed. 

Now,  in  the  first  place,  it  is  a  very  significant  fact,  that  as 
this  alleged  distinction,  if  it  exists,  is  applicable  to  a  very  largo 
claw  of  cases  of  common  occurrence,  not  the  slightest  notice 
of  it  should  be  taken  in  any  authority,  and  not  the  slightest 
trace  of  its  existence  be  found  in  practice.  The  necessity  for 
the  continuation  of  the  diet  to  a  fixed  day,  and  not  indefi- 
nitely, is  stated  in  the  authorities  absolutely,  in  general,  un- 
qualified, and  peremptory  terms — and,  in  practice,  the  rule  is 
observed  as  strictly  and  invariably  as  at  any  other  stage  of 
the  procedure. 

Baron  Hume  says,  in  terms  to  which  no  Ingenuity  oan  affix 
any  qualified  meaning — "  For  the  same  reasons  which  apply 
to  the  first  diut,  no  such  thing  is  known  in  the  practice  of  the 
Court  as  the  continuation  of  a  diet  indefinitely,  or  sine  die." 

Neither  was  this  a  view  taken  up  by  Mr  Hume  alone  as  the 
result  of  his  researches  of  the  records,  or  of  his  own  individual 
inquiry  into  the  rules  of  Court.  It  may  be  known  to  your 
Lordship,  that  the  late  Lord  President  Hope  intended  in  early 
life  to  write  on  criminal  law,  and  had  made  very  extensive 
preparations,  both  by  searches  into  tbe  records,  and  large  notes, 
for  that  object.  But  on  finding  Mr.  Hume  intended  to  uudvr- 
take  the  task,  he  gave  to  him  the  oh  of  bis  note* ;  and,  in 
the  MS.  volume  now  before  me,  under  the  bead  of  Form  of 
Process,  the  whole  of  which  is  embodied  in  Mr.  Hume's  wo.  k, 


I  find  it  entered  as  a  fixed  point— "The ait*  osattsm 
tinned  indefinitely." 

Before  considering  the  distinction  further,  or  tArtnm 
the  practice,  let  us  understand  what  the  rule  u  loiiiM.t,. 
imports,  and  the  obligation  under  which  it  exinudee 
forced.  I  wish  the  more  to  do  so,  as  it  seemed  to  )*<«?. 
that  tho  rule  was  of  no  valne  in  point  of  principle  a  *r. 
molt 

Without  inquiring  whether  the  rule  wss  tpMifcsHi  ad- 
duced with  reference  to  any  particular  principles,  m  jqi- 
always  uuprofitablu  and  unjudicial  as  to  iongotsoiujialrj- 
of  practice),  there  are  at  least  plainly  three  cceeaiuwro.pr 
result  from  it,  which  at  unce  establish  its  iuipurtsorAiKin 
the  principles  to  which  it  give*  effect. 

The  Crown  has  no  power  of  procedure  agslutafen-i 
ceptwhat  is  derived  from  the  original  warrant  of  daidr 
any  aubatquent  order  carrying  on  the  diet  to  sneumi 
The  whole  process  is  at  once  regulated  by  the  Court,  u!  - 
rives  its  legality  from  that  source.  Thus  th«  limitausaai 
procedure  against  parties  accused,  is  direst,  striagtit  i 
inflexible.  The  Court  cannot  act  except  in  a  putictb  :  i 
oer.  That  result  1  bold  to  be  of  the  greatest  vsltt  1  (' 
uncertainty  or  irregularity,  or  arbitrary  chaagrs  m  to  to  . 
the  part  of  the  public  prosecutor  or  the  Court,  arc  wbtt'i  t 
eluded.  He  cannot  alter  the  time  except  on  motka  to- 
the  panel  is  at  the  bar,  or  may  object,  and  tbe  tine  to  ■:,-. 
any  postponement  takes  place,  is  fixed,  certain,  sod  pax? 
tory.  The  accused  is  thus  protected  fi  um  oat  of  Ik  m 
greatest  evils  in  criminal  justice — uncertainty  and  irnpa-r 
as  to  the  time  of  procedure,  from  whatever  motive)  onb^ 
of  tbe  prosecutor.  This  result  also  I  hold  of  tbe  hjrtalu* 
3.  And  this  is  not  the  least  important  rwnlt:— The  Cumit- 
is  restrained  by  tbe  rule,  to  cleat,  peremptery,SDddeter 
cedure,  the  rule  admitting  of  no  uncertainty  or  imyJ.- 
in  its  own  proceedings,  whether  with  a  viewtoiwunKrc 
nience,  or  to  further  improper  ends  on  (lis  part  of  Lhr  isl- 
and compelling  it  to  measure  out  any  delay  bj  iipi  i-i 
which  are  to  be  granted  only  on  good  cause,— a  will  <  > 
small  value  in  the  regulation  of  criminal  justice,  iu  ■*hsu- 
Court  ought  to  be  under  tbe  moat  strict  responaMir'  k- 
practical  control  Rules  such  as  that  in  queened  m  t»  * 
control  of  the  Court. 

These  legal  consequences,  so  clearly  connected  with  u<  fi 
piratic  declaration   in  the  Claim  of  Right  against  otb> ' 
trials,  which  was  specially  directed  against  the  praceediwi  ■ 
this  Court  before  tbe  Revolution,  must  si  once  atoms 
the  importance  and  value  of  the  rule  in  question.    Km  ■-** 
the  fact,  that  the  risk  of  such  abuses  may  now  bin  •** 
away,  lead  us  to  undervalue  the  rule  which  hssUeow 
tlcal  cause  of  excluding  such  abuses.     It  is  no  awwm 
that   the  party  may  apply  to  the  Court  to  prevail 
He  is  not  to  be  put  to  such  an  application    Tbedw 
bound  to  consider  the  motion  for  delay  from  tbe  othrf -;-- 
is  responsible  for  granting  delay,  or  for  contusing  lit  i" 
and  ia  itself  to  fix  the  lime,  soas  to  make  its  own  Kspuwi 
patent  to  all  for  the  act  done — and  ought 


Then  the  view  taken  by  the  law  of  the  course  of  eft* 
procedure,  is,  that  there  is  in  Irutb  one  diet  femfori ■  •■ 
on  which,  as  Sir  6.  M'Keiiaii:  says,  if  tbe  prosecutor  sff>ii-' 
the  instance  wholly  falls.  That  diet  can  be  oontinwd-^  * ' 
tht  diet  originally  fixed  by  warrant  of  the  Court  whickit  •"  * 
tinned.  AcooidingIy,t1iuBctl701,initntarri><throtix<«''u>~ 
the  dot  tomeati  the  whole  process  to  final  Sentence,  wd  ■*" 
to  tit  diet  as  the  same,  whatever  may  bs  tbe  tiro*  rw* 
before  the  process  is  brought  to  final  sentence.  **J  * 
language  of  the  act  1701  clearly  demonstrate* also,  <**•'*■ 
after  final  sentence,  the  term  diet  is  directly  applies*  "  " 
whole  procedure. 

As,  then,  the  diet  Is  peremptory  for  cosnpstlSBce  •  ** 
to  sustain  the  instance,  so  it  follows  of  necessity,  frua  i"* 
and  common  sense  meaning  of  a  diet  pereutptnry  is  ill  * 
raoter,  that  it  cannot,  and  shall  not,  be  continued  isoefc** 
for  an  indefinite  continuation  nneelia  of  a  pereapWT  •" ' 
a  contradiction  in  teirus- — and,  therefore,  Baron  Bos"' 
down  that  rule  in  the  broadest  terras.  And  that  dot  »" 
law  .if  the  Court  up  to  the  entry  of  verdict,  a  not,  ">  1  ■*" 

stand,  disputed. 

A  distinction  is  now  sought,  in  the  «stfra*T  sf  *>■** 


W.] 


IN  THE  COURT  OF  SESSION,  As. 


flit  of  thin  ewe,  to  be  found  Id  the  state  of  the  process  after 
-rdic-t — a  distinction  which  do  one  ever  heard  of  until  this 
jrument.  But  equally  after,  as  before  verdict,  the  procesn  Is 
■stained,  8»  )  have  said,  only  by  the  instance  of  the  prosecutor. 
ijiiall i  the  diet  remains  to  be  concluded,  whether  at  the  time, 
continued  to  another  day;  and  indefinite  continuation  after 
ntfict,  when  ball  cannot  be  applied  for.  mieiit  be  the  engine 
'  the  greatest  practical  oppression.  The  verdict  makes  no 
ess.  in  the  process,  dot  does  it  exhaust  It  It  only  connects 
.p  instance  with  the  object  which  the  Indictment  sets  forth, 
at,  on  conviction,  the  panel  ought  to  he  punished,  to  deter 
here  "  from  oommittln \i  the  like  crimen  In  all  time  coming." 
enables  the  prosecntor  to  make  the  motion  hv  which  the 
ct  is  to  lie  concluded,  arid  the  object  of  the  indictment  at- 
iuert.  But  It  (sod  and  through  his  instance  atone  insisting 
.  that  motion  until  granted,  that  sentence  can  be  pronounced. 
The  practice  as  to  tlie  rule,  binding  and  Inflexible  before 
■rdict,  proven  that  It  la  in  equal  observance  sod  rigour  after 
ml  Jet 

Jn  the  procedure  of  the  High'  Court,  the  practice  ts  nnhrofcen, 
ear,  precise  and  fixed.  Aa  to  the  Military  case"  of  M'Orttjor,  I 
all  advert  to  that  afterwards.  It  seems  to  me  to  acknow- 
■1  te  the  rule. 

In  the  case  of  Nieol  Brown,  referred  to  by  the  Crown,  n  con- 
nuatinn  on  7th  June  was  overlooked,  and  so  there  Beamed  to 
:  a  blank  which  did  not  exist  in  point  of  feet. 
In  Tirytdalt  and  Cairn,  there  was  DO  intention  ever  to  move 
resilience,  and  the  procedure  of  a  bond  was  simply  to  1m- 
■i*i  more  on  the  minds  of  the  contractors  the  lesson  they 
id  got  by  the  trial.  Nor,  of  course,  did  any  point  ever  ocinr, 
tto  whether  the  case  could  have  been  moved  in. 
Then,  as  to  the  rule  on  Circuit: — If  there  is  no  certification,  the 
i!c  i.  invariably  a  continuation  of  the  diet  if  sentence  is  de- 
>«l.  In  certifications,  whether  before  pit  after  verdict,  without 
stint-tints,  the  rule,  I  hold,  has  been  observed  without  interrup- 
un.  for  none  of  the  cases  really  amount  even  to  an  exception, 
efore  verdict,  I  understand  it  is  acknowledged  that  on  such  a 
Ttilleation  as  this,  tha  instance  would  drop.  The  case  of 
mnqttonc,  in  1749,  by  appointing  a  day  on  which  parties  were 
i  be  heard,  hi  in  substance  and  effect  a  certification  to  a  fixed 
ly,  although  the  expression  varies  from  those  generally  em- 

The  esse  of  CoUmMat  In  1794  is  not  a  certification  at  all.  and 

misunderstood  when  so  viewed.  An  objection  was  taken  to 
ie  prntnlnunt.  That  objection  appearing  to  strike,  if  good, 
nlnsl  the  competency  of  a  fiM  before  the  (Sreiol.  the  course 
Jten  was,  not  to  certify  the  case  with  a  view  to  decide  that 
ljection,  or  to  carry  on  the  instance  of  the  diet  which  stood 
raintt  the  panel,  or  to  attempt  to  transfer  the  indictment  to 
ttinbnrgh,— but  to  remit  him  to  be  tried  before  the  L  rds  of 
usticiary  in  Edinburgh,— in  short,  to  direct  a  trial  to  take  place 
lere  instead  of  going  on  under  the  Circuit  proceedings.  The 
it  against  the  party  was  thus  disposed  of  and  terminated  by 
nt  direction,  and  he  was  to  be  kept  in  prison  lor  trial,  as  the 
arrant  shews.  That  case,  therefore,  has  no  application  to  the 
<iiit  before  us.  The  course  so  taken  was  not  unfreqnently 
1'ipted  at  that  time,  instead  nf  the  modern  and  better  form  of 

petition,  on  which  a  warrant  Is  granted. 

In  the  case  of  M  AJie,  Toverary,  Sept.  178!,  Lord  Garden- 
one  makes  avizandum  with  the  verdict  to  the  High  Court  of 
■i«ticiary  to  meet  on  the  18th  November,  which  is  jast  a  certi. 
cation  in  a  clumty  expression  to  a  fixed  day.  and  so  carried 
i  the  instance  of  the  original  diet  to  that  day. 

A*  to  the  case  of  Fertpuon.  and  Stops.  Sept.  1838,  it  certainly 
as  anomalous,  but  the  competency  of  procedure  was  not  under 
iscusskin  In  the  High  Court.  On  the  contrary,  the  panels 
ere  very  glad,  I  suppose,  to  act  on  the  arrangement  by  which 
ley  received  so  light  a  sentence.  The  printed  extract  from 
ie  Criminal  record  bears,  that  the  libel  waa  found  relevant, 
id  the  panels  remitted  to  an  assize.  Then,  alter  Lonl  Mea- 
nrbank'a  signature  to  the  interlocutor,  it  proceeds: — "The 
null  being  interrogated  by  the  Court,  they  severally  pled 
nifty  as  libelled;  and  tin  said  Archibald  Sharp,  and  the  said 
ohn  Ferguson,  authorise  their  counsel  to  sign  this  confession, 
i  respect  they  cannot  write." 

(Signal)         "  Ai.bih.  8.  Logan,  Counsel  for  Panels. 
"  A.  Maconochie. 

"There  was  no  sentence  pronounced  against  the  panels,  in 
in  sequence  of  the  Depute-  Advocate  having  moved  that  they 
loukl  be  set  at  liberty  for  the  present,  on  the  understanding 


that  he  should  have  the  power  at  a  future  period  to  move  for 
sentence  against  them  in  the  High  Court,  in  the  event  of  his 
finding  on  Inquiry  that  the  facts  now  stated  by  the  panel's  coun- 
sel tin  their  behalf,  are  not  fully  supported,  and — 

"Lord  Mesdowbank  continues  the  diet  against  the  panels 
till  that  time." 

Now,  this  is  not  a  certification  at  all.  The  case  Is  not  cer- 
tifiedatall.  There  was  no  deliverance.  This  is  not  signed  as  a 
certification  or  delireTance  of  the  Court,  aa  it  ought  to  have  bee:'. 
But  the  printed  extract  does  not,  in  point  of  fact,  bring  the  caae 
fully  before  us,— and  it  waa  not  brought  before  the  High  Court 
either  in  the  following  December,  On  looking  to  the  record 
itself,  it  appears  that,  on  the  panel's  pleading  guilty,  the  clerk, 
to  be  ready,  luul  begun  to  write  out  a  sentence.  Accordingly, 
ipi mediately  after  tne  signature  of  the  confession  and  remit, 
there  follow  the  words,  "In  respect  of  the  foregoing  judicial  con. 
tession,  Lonl  Meadowbank  decern*  and  adjudges."  Then  it 
would  appear  the  discussion  took  place  aa  to  the  procedure  to 
be  taken  on  the  panel's  confession.  Then,  after  the  discussion, 
the  clerk  stopped — deleted  what  he  had  written  of  the  sen- 
tence—and then,  to  account  for  this  state  of  the  record,  the 
clerk  (Mr.  Ailken)  made  the  memorandum  I  have  read.  It 
la  not  signed  by  Lord  Headnwbsuk,  and  thus  waa,  in  truth, 
wholly  inept  and  irregular— there  being,  as  the  record  naively 
stated,  no  interlocutor  at  all.  Now,  what  is  made  of  this  ?  Can 
a  case  be  certified  without  an  interlocutor  or  deliverance  ?  Is 
it  cited  to  establish  that  proposition,  when  this  case  is  used 
for  any  purpose  at  all?  Is  It  cited  to  prove  dial  an  Interlo- 
cutor at  that  date  need  not  have  been  signed — a  form  which 
statute  alone  dispensed  with?  Is  it  cited  to  prove  that  an 
entry  that  there  waa  no  interlocutor  pronounced,  is  a  proof  that 
there  was  a  regular  signed  interlocutor  T  The  memorandum  by 
the  clerk  of  a  continuation  of  the  diet,  might  continue  the  diet 
till  next  day,  but  waa  nut  competent  to  transfer  to  the  High 
Court— and  certification  there  was  none.  The  parties  thus  got 
their  liberation  in  the  meantime  on  an  understanding  to  which 
they  willingly  assented,  and  in  terms  of  that  arrangement  they 
appeared  when  the  petition  was  Intimated  to  them,  without 
abjection,  ami  so  the  point  for  which  the  case  is  now  quoted, 
never  really  came  before  the  Court,  nor  attracted  attention. 

Now,  this  state  of  things  the  High  Curt  never  knew.  It  is 
very  noticeable,  that  on  the  same  day,  at  Stirling,  when  an  ordi- 
nary certification  after  verdict,  on  the  motion  for  sentence,  waa 
made  in  a  case  I  sIihII  immediately  refer  to,  it  is  certified  in  the 
ordinary  form  to  the  19th  November,  and  the  dlot  continued 
till  that  day.  Hence  the  departure  in  the  next  case — that  of 
Sharpe — was  plainly  the  result,  right  or  wrong,  of  the  under- 
standing set  forth  on  record,  and  no  interlocutor  at  all  was  pro. 
nau  Med, 

An  attempt  was  made  to  attach  great  importance  to  this 
case. — which  may  be  justly  said  to  be  the  only  instance  which 
□anbecited,  with  any  appearance  of  plausibility,  fmm  the  whole 
practice  of  the  High  Court  or  Circuit. 

The  petition  afterwards  presented,  sets  forth  the  understand- 
ing mentioned  in  the  clerk's  entry,  and  states  that  the  case  hnd 
been  continued  as  If  it  hail  been  regularly  certified,  and  on  that 
prays,— "That  it  might  therefore  please  their  Lordships  to  or- 
dain this  petition  to  be  intimated  to  the  said  John  Ferguson  and 
Archibald  Sharp,  and  to  appoint  a  day  for  their  appearing  at 
the  bar  or  the  Hiah  Court  of  Justiciary,  and  thereafter  to  pro- 
nounce such  sentence  on  them  as  to  their  Lordships  might  seem 

I  need  not  say  that  any  deliverance  on  that  petition,  which 
in  no  degree  could  have  affected  the  competency  of  tlie  pro- 
cedure if  objected  (o,  nor  excluded  objection,  being  solely  tx 
parte,  was  just  one  of  those  a  parti  acts  by  which  the  Court 
set  such  proceedings  in  motion,  and  decided  nothing.  The  peti- 
tion probably  would  not  be  lead,  and  the  deliverance  pas*  aa  a 
matter  nf  course.  Accordingly,  in  the  note-book  of  the  late  Lord 
Justice-General,  then  presiding  as  Lord  Justice-Clerk,  though 
there  is  an  entry  of  some  cases  an  the  dsy  of  that  deliverance — 
vtx,  the  nth  November — not  the  smallest  notice  of  that  peti ■ 
tion  is  taken,  although  on  that  day,  another  case,  Lindsay, 
certified  from  the  same  Circuit  in  due  and  proper  form,  aft  -r 
verdict,  as  to  the  pnnishment,  was  taken  up,  and  la  fully  state! 
In  the  note-book.  The  petition  would,  I  nave  no  doubt,  be  pre. 
sen  ted  as  a  matter  in  truth  arranged  ;  and  I  have  no  doubt  that 
it  would  not  have  lieen  presented  without  previous  commnni- 
cation  with  the  counsel  for  the  parties.  Then,  on  the  lOtu  of 
December,  when  they  appeared,  it  is  admitted  that  their  eouu- 
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*el,  Mr.  Logan,  stated  no  oqjeclinn  whatever,  and  thmt  the  cue 

proceeded  without  the  least  proof  that  the  Court  were  apprized 
that  there  was  any  novelty  in  point  of  form, — while  they  law 
that  what  iu  done  was  not   objected  to,  tad  the  result  of 


But  further,  the  entry  in  the  High  Court  record  doe*  not 
transcribe  the  Circuit  Court  entry,  or  shew  the  irregularity  of 
the  whole  proceeding,— for  it  takes  the  statement  in  the  peti- 
tion of  the  Lord  Advocate,  and  says  the  diet  was  continued  as  if 
it  were  regularly  done  in  common  form.  Hence,  that  there  was 
no  certification  at  all,  was  never  made  known  to  the  High  Court. 
Accordingly,  the  note-book  contain  simply  this  entry: — 

"  John  Fergwon  and  A  rchibald  Sharp. — These  panels  had  been 
indicted  last  Circuit,  at  Stirling,  for  assault,  to  the  effusion  of 
blood,  injury  of  the  person,  and  fracturing  of  bones. 

"  Panels  pleaded  guilty,  but  sentence  delayed  on  a  motion  by 
Advocate- Depute,  and  panels  liberated  till  inquiry  a*  to  fact* 
stated  in  mitigation,  were  inquired  into,  bat  right  to  move  for 
judgment  was  reserved.  Panels  now  brought  to  bar  on  peti- 
tion of  Lotd  Advocate. 

"  Lord  Advocate  admitted  the  mitigating  circamstancei  of 
case,  tliough  panels  had  been  guilty,  and  that  the  panels  had 
paid  money  for  relief  of  the  person  assaulted. — One  month's 
imprisonment  in  jail  of  Stirling." 

It  seems  in  vain,  then,  to  take  this  case  as  any  decision  of 
the  Court,  or  as  any  proof  that  the  rule  of  practice  had  not  been 
held  to  be  authoritative  and  binding. 

I  will  not  inquire,  whether  an  understanding  and  arrangement 
entered  into  by  the  panel's  counsel,  can,  in  criminal  matters,  dis- 
pense with  any  of  the  forms  fixed  as  nteutary  for  the  procedure 
against  accused  parties.  I  give  no  opinion  whether  such  consent 
may  not  be  binding  In  many  circumstances.  Bat  this  is  very 
plain,  viz.  that  if  the  panels  originally  consent  to  an  arrangement 
beneficial  for  themselves,  and  then  continue  to  appear  and  act 
on  that  arrangement  without  objection,  and  without  the  Court 
knowing  of  any  defect,  such  a  case  Is  of  no  authority  what. 
ever  when  one  considers  by  what  rule  is  the  Court  bound  to 
act,  and  is  its  procedure  regulated.  I  am  perfectly  satisfied  that 
the  specialties  of  the  case  attracted  no  attention,  and  that  the 
whole  matter  passed  as  one  in  which,  as  no  objection  was  stated, 
so  none,  it  was  believed,  existed.  It  would  be  perilous  in- 
deed to  hold  procedure  of  that  sort,  which  never  involved  a 
deliberate  decision  by  the  Court  of  the  competency  of  what  not 
only  was  not  objected  to,  but  thankfully  acquiesced  in  as  a 
lenient  and  humane  procedure  by  Her  Majesty's  Advocate,  as 
an  authority  for  a  new  and  strange  departure  from  the  rales  of 
Court. 

I  have  now  to  advert  to  the  case  of  M'Ongor,  July  1,  17S3. 
The  first  observation  upon  it  is  this,  that  the  competency  of 
the  ultimate  procedure  was  never  brought  into  discussion  at 
all.  The  panel  escaped  after  verdict,  during  the  night,  the 
diet  having  been  continued  till  next  day — then  the  diet  wa* 
continued  on  several  occasions,  and  warrant  granted  for  his 
apprehension.  Certainly  the  motion  also  should  have  been 
nude  to  declare  him  a  fugitive,  and  to  outlaw  him,  and  then 
it  would  nut  have  been  necessary  to  continue  the  diet  at  all. 
But  as  a  warrant  was  granted,  and  as  the  party  had  fled,  the 
Court  might  hold— if  their  attention  was  really  called  to  that 
point  at  all,   which   we  do  not  know — that   against   such   a 

Early  the  dignity  of  the  Court  did  not  admit  of  being  bound 
y  the  course  of  endless  continuations,  and  they  might  justly 
hold  that  such  a  party  could  not  ple.id  the  omission  to  continue 
a  diet  which  he  had  evaded  and  rendered  useless.  The  course 
adopted  waa  a  very  natural  one — a  variety  of  continuations  for 
two  years  and  four  months.  At  last,  after  twelve  con  tin  nations, 
and  after  the  lapse  of  38  months,  the  record  bears — "  The  said 
Lords  superseded  taking  under  their  consideration  the  verdict 
of  assize  returned  against  James  Drummond  alias  M'Gregor,  ay 
and  while  he  shall  he  apprehended  and  brought  before  them,  and 
continue  the  dyet  against  him  till  that  time."  But  whether,  af- 
ter all,  the  procedure  waa  really  adopted  deliberately,  or  through 
Inadvertency  in  the  special  circumstances  of  so  strange  a  case, 
we  do  not  know.  And  as  he  obtained  a  pardon  icon  after,  there 
may  not  have  been  any  serious  intention  of  proceeding  against 
bim.  In  fact,  the  ultimate  procedure  as  to  this  person  cannot 
be  founded  on  a*  any  indication  of  any  deliberate  procedure  on 
the  part  of  the  Lord  Advocate  or  the  Court.  M'Laurin  says 
that  this  man  got  a  pardon,  and  got  his  outlawry  rescinded. 
Outlawry  then  waa  none.  Sir  Walter  Scott  shews  that  this 
waa  incorrect ;  and  from  letters  he  refer*  to,  it  appear*  that 


M'firegor  got  a  licence  iu  1754  to  return  lo  aid  in  tit  tfp. 
hension  of  Breck  for  the  murder  of  Campbell  of  Gknon.  L: 
returned  to  France  in  17S4,  and  died  iu  Paris  in  Or  lutw  ■«  ■  ii 
year.  Hewasdead,  then,  beforethehutcootiuustion,— uj,^, 
babty  some  report*  as  to  this,  or  of  the  intention  dm  to  jmc^. 
further  against  him,  may  have  led  to  this  geoeril  commit:- . 
as  the  best  mode  of  finishing  the  idle  farce  of  rodlm  s* 
tinuations.  It  is  only  at  thi*  period  that  the  n^sUr  ij= 
wa*  dropped.  This  however  is  certain,  that  the  wsstMn 
of  proceeding  again  on  tlte  verdict  never  was  umtni.  Tx 
case,  therefore,  really  ia  of  no  weight.  I  should  ssj.  u»  i . 
■ncrons  continuation*  after  verdict  only  the  mors  tlcv  u 
general  acknowledgment  to  the  authority  of  the  rale. 

Iu  cases  of  delay  owing  lo  the  plea  of  pngnasBJ  slur  toH  ■, 
in  capital  cases,  it  turned  out  that  the  diet  waareguliilTtt- 
tinued  to  fixed  days,  in  the  usual  court*. 

The  Crown  have  printed,  with  what  view  I  knee  to,  fr 
procedure  io  a  case  Jack,  sentenced  to  be  hangonapsntai' 
day,  and  in  which  the  Court,  in  the  absence  of  the  pin  j-.iit,'! 
the  day  of  execution,  or  corrected  a  mistake.  TtKRturetx- 
many  such  cases.  A  Cnurt  watfmeld  at  Shawallononcttf  1 1: 
purpose.  And  there  ia  one  case  in  which  tlie  late  Lord  Jt&> 
General,  having  been  the  Judge  on  Circuit,  postponed,  ifiri'i 
Circuit  we*  Over,  by  his  own  act,  the  execution  froaxneta;;. 
another.  What  such  case*  can  prove  I  do  not  umkr^, 
But  between  them  and  inch  a*  that  before  us,  then  a  m 
great,  marked,  and  important  distinction  : — In  inch  am  '-• 
process  had  been  brought  to  a  final  sentence — the  prow  "r 
exhausted — execution  of  the  sentence  alone  remained,  lbs 
the  diet  wa*  at  an  end.  No  diet  could  be  called.  Ismi.i 
no  form  by  which,  or  purpose  for  which,  the  prianvt  c*. 
ever  again  be  brought  to  the  bar.  The  postponement  c!  n 
day  of  execution,  reluctantly  resorted  to  in  extmae  ora  - 
order  to  give  time  for  the  Secretary  of  State's  answer  to  17 
communication  trom  the  Lord  Justice-Clerk,  (tor  with  so '■ 
to  an  answer  to  any  private  petition  waa  such  a  artnte 
adopted),  waa  a  benefit  for  the  unhappy  person  tiimseit.  \ 
without  reference  to  that,  he  had  no  longer  right  10  ijijm 
and  thus  the  Court  act  on  that  principle,  that  there  is  in  m 
alter  sentence,  no  diet,  and  nu  appearance  before  then  w 
sary  or  competent,  is  soon  a*  the  process  is  brought  in  • 
senien.ee — bat  not  until  then — when,  and  not  before,  thm 
no  longer  a  diet  to  be  called  or  fixed  against  the  party. 

I  should  *ay  thi*  course  of  altering  the  day  of  citco- 
when  the  panel  i*  not  present,  and  without  any  diet  n~ 
him  fixed  even  for  the  purpose,  but  by  the  act  of  to  O 
itself.  Is  a  very  powerful  and  significant  proof  thai  the  n 
in  tlie  invariable  course  of  procedure  up  to  that  stssvix'fr 
sentence,  that  there  must  be  a  diet  against  the  psrtru 
called,  is  held  to  be  applicable,  without  exception,  to  rwi-iw 
as  well  as  before  verdict ;  for,  until  after  sentence,  the  tw  • 
supported  solely  by  the  instance  duly  insisted  in  and  cwtnir: 
After  sentence,  the  course  of  procedure  at  ooce  iuomik 
plete  and  marked  change,  and  the  prosecutor  is  nerer  rtArd 
to,  or  communicated  with  publicly  or  privately. 

The  result,  then,  of  tlie  inquiry  which  has  taken  plies,  s  * 
establish  that  the  rule  is  in  force  in  regard  to  procedure  tT 
verdict  as  much  as  before.  The  practice  is  nnbrokea  std  w 
form.  It  is  not  disputed  that  any  departure  from  the  rait  *- 
fore  verdict  would  render  the  proceeding*  incompetent,  oi  t'1 
the  instance  would  fall ;  and  at  there  is  no  room  whauvtr  f" 
any  distinction,  the  rule  must  be  a*  binding  ia  the  latter  acr 
of  the  process  a*  iu  the  earlier  stages. 

I  am  at  a  loss  to  conceive  any  law  of  the  Court  man  if 
established — and  departure  from  any  audi  law  of  the  Cm 
criminal  procedure,  is,  in  my  opinion,  most  tTf  '"-  ' 
eminently  so  when  the  departure  is  sought  for 

the  end  of  punishment.    I  think  the  rule  not* 

ciple,  and  is  of  the  greatest  importance  and  value.  B*t  I* 
not  think  it  safe.  If  such  a  rule  exist*,  to  begin,  at  -  " "" "* 
of  1  particular  esse,  to  inquire  into  it*  origin,  or  I 
which  it  may  have  been  introduced.  Some  of  th 
tant  part*  of  the  criminal  law,  and  those,  ia  par 
relite  to,  and  secure  the  mean*  of  defence,  net  _ 
blished  practice  which  forms  the  law  of  the  Coart,  *»d 
the  law  of  the  land.  No  general  statute  pr«  "~"  *** 
of  the  indictment  most  be  served  fifteen  day* 
right  to  the  accused  rests  on  audi  practice  m  am— I**** 
When  the  regulations  of  the  act  IS78  were  huuiwaaf* 
what  was  to  he  served  on  the  prisoner,  op  thi*  w*»  ,■**•*■ 
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*  the  rule  of  the  Court  had  fixed  that,  and  statutory  provl- 
nn  was  nil  required  even  to  secure  such  un  important  object, 
el  if  ire  were  to  try  the  rule  by  an  inquiry  inro  tlie  utility  of 
vtf  prisoner  in  every  part  of  the  country  being  now  entitled 
.  have  *  ctpy  of  his  indictment,  list  of  widiesies  and  assize, 
teen  days  before  Hie  day  of  trial,  even  in  tlie  most  com- 
■in  crimes— five  days  longer  than  in  cases  of  high  treason— 

*  would  maintain  that  such  time  was  now-a-days  nt  nil 
rpeilicnt  or  fltlinB,  And  I  can  well  conceive,  in  rises  of 
mcbns  crimes,  where  the  party  is  rimninj  his  letters  under 
r  nut  1701.  it  might  lie  most  mjterial  fur  the  «nda  of  justice, 
b!  ro  enable  aa  inquiry  to  lie  completed  and  witnesses  to  bo 
•covered,  that  »  trial  should  be  allowed  on  service  abort  of 
teen  dacs ;  and  If  we  allow  departure  from  one  role,  we  may 
ui  be  urged,  in  all  eases  of  emergency,  nod  on  tlie  (.'round  of 
rtlierinx  the  ends  of  juitlw.  to  relax  and  deviate  from  nil. 
The  rules  of  criminal  procedure  ought  to  be  fixed  and  d<  finite, 
t  arbitrary,  uncertain,  or  variable.  Eon  in  ptoeeeilings  be- 
v  Jiailces.  if  (here  is  nn  adjournment,  the  in*Mnec  fall.,  as 
i  Lord  Justice-General  Hope  will  in  the  case  quoted ;  and 
>  m  liter  now  before  us  is  of  higher  moment. 

[n  nn  circumstances  am  I  ao  opposed  to  departure  from  fixitl 
■m»  in  criminal  procedure,  as  where  the  ends  of  justice,  and 
rlieiilarly  the  cod  of  punishment,  is  pleaded  as  a  reiisnn  for 
■li  departure.  In  one  tense,  it  is  true,  that  guilt  ought  always 
be  punched,  and  that  all  forms  are  Unsound,  and  against 
•ion.  which,  under  any  circumstances,  exclude  tlie  competency 
punishment  of  n  guilty  person.  The  Crown  did  not,  in  this 
:e.  cnunienance  any  such  notion.  But  still  the  only  ground 
whien  »i'  can  disregard  the  rule,  if  fixed  In  practice,  it  this 
»e  and  riangernus  doctrine,  wldch  would  make  wide  havoc  in 
mina  I  jurisprudence,  and  soon  terminate,  in  sad  abridgment  of 
isreL'uardsnow  provided  by  the  lav;  nnd,  in  our carlv  days, 
uy  farms  and  rules  existed  restingonly  on  the  established  p-  i  ■- 
s  of  the  Court,  to  which  no  one  could  realty  attach  (s«  to  this 
e)sny  value,  and  really  embarrassing  to  the  course  of  justice, 
w  was  our  criminal  procedure  cleared  of  these,  and  (lie  eodl 
justice  furthered  f  Not  by  the  Court  riding  through  tlwrn 
enerer  they  were  found  to  be  impediments  in  the  way  of 
ivictinn  or  punishment,  but  by  successive  and  cautious  «•*'( 
the  legislature  dispensing  with  those  rules  of  Cou'i  wltich 
re  felt  to  form  part  of  the  law  of  the  land,  and  unalterable 
epl  by  act  of  parliament.  Let  us  follow  the  course  acied 
by  our  «rave  and  experienced  predecessors— let  us  bow  to 
lesion  which  these  statutes  administer  to  us — and  let  us  not 
(be  example  of  disregarding  the  law  of  the  Court  in  order 
liMin  ilhi-  end  of  punishment. 

.ar.l  Codcburtt  — There  is  no  dispute  aa  to  any  of  the  facts 
nccted  with  this  case.    The  prisoners  were  tried  at  Infer. 

*  for  murder.  The  corn  pete  my  of  producing  nn  article  in 
knee  against  them  whs  objected  to;  mid  the  Com  t  having 
irubt  on  the  subject,  it  was  nettled  between  the  Court  and 
i  parties  tbnt  the.  evidence  should  be  received  in  the  menn- 
c,  but  thnt  the  point  should  be  referred  to  the  High  Court, 
Lheundei  standing  that,  it  the  prisoners  should  be  convicted, 
truce  should  not  lie  moved  lor  nolo*  thin  Court  should 
ide  that  tho  evidence  wn*  properly  received.  The  jury 
ml  the  prisoners  guilty.  This  made  it  necessary,  in  fulril- 
it  ol  the  judicial  compact,  to  send  the  case  here.  Accord- 
l.v,  an  interlocutor  was  pronounced  by  which  i t  was certified, 
emitted  (tho  old  term),  to  this  Court ;  but  no  precise  day  was 
,-itied  to  which  the  remit  was  to  apply.  It  was  a  general 
icnce  of  the  whole  nutter,  including,  the  competency  of 
nonncing  sentence,  to  this  Court.  The  Judges  Kitting  on 
■ii  Us  have  no  control  over  tho  flitting*  of  the  Com  tat  Ellin. 
eh,  and  no  knowledge  whatever  on  what  day  or  days  this 
.it  may  happen  to  meet.  In  point  of  fact,  csises  certified 
lit  High  Cnurt  for  a  particular  day  aru  very  seldom  taken 
on  that  precise  day,  to  thu  etlecl  of  being  disj osed  of,  or 
i)  their  existence  being  made  known  to  the,  Judges.  The 
k  makes  an  entry  in  tho  record  putting  tbern  off  to  some 

'et  thu  present  objection  is,  that  the  failure  of  the  Circuit 
it  to  perform  the  nsoless  ceremony  of  naming  a  day  at 
-hazard,  has  the  effect  of  utterly  defeating  Justice.  Un  the 
hand,  if  the  verdict  hub  the  result  of  legal  evidence,  the 
■t-eii tor  cannot  get  it  carried  out  to  its  legal  consequence*. 
1.  on  the  other  hand,  if,  owing  to  the  improper  admission  of 
lence,  the  verdict  be  legally  bod,  tbe  prisoners  cannot  get 
■jt  aside,  and  leave  tbe  bar  with  the  satisfaction  of  being 
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able  to  say.  that,  In  truth,  they  were  never  convicted.  It  la  a 
defeat  of  iueliee  tlmt  is  complete,  and  irrecoverable. 

If  1  were  entitled  to  yield  to  my  dislike  of  legal  niceties  that 
are.  not  merely  useless,  but  scarcely  comprehensible,  this,  to 
me.  would  be  a  very  simple  question.  Rutin  the  decision  of  a 
paitieulnr  cause,  we  must  give  parlies  the  law  as  it  aettmllv  if, 
without  being  swaved  hv  our  ai-Mvinns  or  prcilih-ctiiXiR  as  to 
what  it  nn^'hi  to  lie.  It  is  a  gr.'at,  thoiu-h  not  an  uncominon 
error,  however,  to  earn'  this  pi i (triple  into  a  positive  ta.-te  for 
teehnlcal  phrases  ai.d  forms  wbidi  have  nt.ti.iug  but  tbelr 
Od.llty  to  nvominend  them. 

Tlnit  a  Canrt  to  which  n  reserved  point  :n  refi'rred,  ran  asr«r 
cotisitic-r  the  point,  tieeau-ii'  the  Jnd-e  iiviltin^  tlie  nliivnco, 
and  who  Imil  no  control  over  the  meetings  of  the  Jinlgcit  be 
referred  to,  did  not  specify  a  day  for  their  taking  the  matter  up, 
Is  a  result  so  curious,  tliiit  one  wonM  expect  to  find  it  inexor- 
a'llv  cytalilisbed  by  direct  ami  ine=i:iile  nntboi'ity.  Dnt  in- 
stead nftliKwcfind  tbnt.it  i^  •_> m ;i -_- 1 ._■  > I  in  >io statute.  It  fornislho 
snhji-ct.  or  no  jndieial  judgment  It  it  laid  down, -is  ajtiilicablu 
to  urn  j/ajci  C'-rca  (■,  in  no  in-(iUi;io]ial  wotk.  It  Vests  entirely 
on  a  supposed  pn:<r;pl>,  ii.iricrinsvj.l  by  a  iut[ip,->sed  imam. 

The  extiteation  of  the  pri-ehln  is  not  stall  advanced  bv say- 
ing that  criminal  proceedings:  munt  nlivays  !«.■  carried  on  "  by 
regular  udjiiuruinents  ;"  because,  ass  u  in  in"  tlm  to  be  true,  the 
question  always  remains,  as  to  what  shall  be  deemed  regular. 
Nor  does  it  aid  us  to  say,  that  when  a  diet  is  once  called,  tlie 
inttawt  (or  the  prosecutor's  right  to  proceed  upon  that  libel) 
falls,  units!  ihtditl  be  conlinurd;  hocause  this  diet  was  continued 
at  Inverness,  by  tho  expre*  words  of  tbe  interlocutor.  But 
the  essence  of  the  principle  (so  far  as  I  understand  It)  is,  that 
no  diet  ran  be  Efluctttally  oontinuod  except  to  n  pnrlinttar  Hat/. 
The  theory  seems  to  he,  that  If  no  day  be  namtl,  the  conti- 
nuity of  the  process  is  broken,  and  can  never  he  rejoined,  'l'bii 
la  carded  so  far,  that  it  is  evt-n  said  that  a  continuation  till  tin 
i«uc  of  a  future  e«»<  of  which  the  arrival  1*  Certain,  though 
Ihti  exact  period  bo  uncertain — as,  for  example,  till  a  female 
prisoner  be.  delivered  of  a  child,  or  till  thu  Court  of  Justiciary 
shall  next  meetat  Edinburgh — -won't do. —nnd  that  we  i when 
a  Circuit  Judge  wishes  to  cousult  tho  High  Conrl,  whoso  time* 
*       cling  he  slots  not  know,  there  must  always  be  a  precise 


day. 


ed. 


this  notion,  even  when  applied  to  proceedings  oc- 
curring during  trial  amino!  reachinnbtyond  'Ae  6Yrei'i'(.  is  ground- 
less. If,  as  seemed  to  be  supposed,  the  Lord  Advocate  meant 
to  admit  that,  as  applied  to  B.ljmirnnientS'fNrirt?  (rifl!,  the  prin- 
ciple was  sound,  I  cannot  concur  in  the  admission.  In  so  far 
as  tho  principle  (apart  from  tisane]  Is  concerned,  I  aee  Do  ob. 
jection  whatever  to  a  necessary  adjournment  lo  a  future  period 
ufthe  CiTCnit  gtntraUv,  without  the  specification  of  any  named 
hour  or  day  ;  and  I  bclievo  this  to  be  common.  But  it  is 
rjeufllcsj  to  encumber  ourselves  wilh  tLis,  because  it  is  not  tho 
matter  we  havo  to  deal  with.  This  was  a  stoppage  of  pro- 
ceedings lifter  vtrdiet,  and  when,  with  the  judicial  concurrence 
of  both  parties,  tbe  case  was  over  at  the  Circuit,  and  was  to 
be  taken  np  here.  In  reference  to  such  a  break,  the  short 
answer  to  the  plea,  that  the  omission  to  name  a  day  implies 
the  falling  of  the  diet.  Is,  thai  tho  diet  fell  by  the  mere  ccrti- 
Edition,  and  that  it  eonll  ii'>r  have  been  kept  np  by  any  pus- 
eihle  operation.  The  High  Court  is  not  the  Circuit  Com  t ;  nor 
can  any  ease  he  continued,  i'i  thr  i.-c'inical  sum  of  this  obj/rlinn, 
fioin  tho  Clnuit  into  the  High  Court,  it  may  bo  continued 
in  thu  rational  itaie— that  is,  the  case  tnav  be  tmnslerred,  as 
a  civil  cause  may  be,  fruin  the  one  Court  to  the  other.  But 
olthmtgh  this  may  be  esprcsfen!  liy  the  phrase  totitinne  "the 
diet,"  this  phrase,  when  attempted  t.>  ho  tinu»la(ed  into  the 
meaning  assigned  to  it  In  tl.ts  oijer-iion,  is  nlisolutely  false  ; 
for  t;ic  dk-t.  In  this  technical  sense,  is  not  c  mtinued.  The  only 
true  import  of  what  is  either  meant  or  done,  is,  that  the  case 
Is  sent  to  the  High  Court.  This  is  tbe  only  principle  that  I 
can  discover  in  the  proceeding.  If  it  be  true  that  ccrtirica.tbjn, 
nnd  tho  diet,  fall  beoaiiso  no  day  was  named  for  -the  ac'tionof 
this  Court,  I  do  not  see  how  the  result  caii'bn  avoided,  Hn* 
the  panels  are  under  a  sentence  of  perpttuat  imprison meht. 
How  is  this  Court  to  protect  tbem  if  the  niatteY  be  not  iiefonr 
It  7    If  it  be  said,  as  It  may  he,  that  this  Court  liberates  thorn 


to  me  Tory  strange  bow  the  snmc  power  cannot  be  ex<  rted' to 

appoint  a  day  for  disposing  of  a  reserved  point,  when  a  Circuit 

Court  ioCgnt  to  name  oue.  .^  ■  S-'VTX'>- 
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Accordingly,  if  ft  depend? d  on  the  principle  alone,  I  have  no 
Idea  that  the  objection  would  be  attempted  to  be  maintained. 
But  the  practice  IS  referred  * " 


Now,  for  certain  purpose*,  practice  is  a  very  useful  guide ; — 
lometlmes  the  safest  of  all.  When  Courts  bare  recognised  It, 
or  interests  have  grown  up  under  its  shelter,  it  ought  not  to 


be  rashly  departed  from.  But  where  ft  has  never  been ; 
tloned  or  attended  to,  and  Is  not  necessary,  or  even  conducive, 
to  the  protection  of  anything  but  Itself,  It  ought  to  be  reared 
very  cautiously  into  a  positive  rnte.  If  the  mere  inconsiderate 
habit  of  doing  n  thing  in  one  way,  be,  when  it  is  first  chal- 
lenged, converted  Into  an  absolute  rule,  theTe  are  few  absnrdl- 
ties  that  may  not  And  fixed  places  in  legal  forma  Besides 
legislative  changes,  Innumerably  improvements  In  our  criminal 
system  have  been  Introduced  by  the  Court  itself,  and  there  is 
scarcely  one  of  these  but  what  has  Implied  a  deviation  from  old 
habits.  I  therefore  almost  demur  to  the  application  of  mm 
practice  to  such  a  case.  Assuming  the  usage  to  have  been  even 
Invariable,  I  can  give  no  more  weight  to  It  as  an  Instrument 
of  what  I  conceive  to  be  Injustice,  than  I  would  to  the  fact, 
that  this  Court  bad  for  a  hundred  or  a  thousand  years  never 


without  statutory  sanction,  or  judicial  deci- 
sion, or  reason.  Is  not  to  be  followed  for  ever,  merely  because  It 
has  passed  unregarded  for  a  long  while. 

"Tin:  true  proUem  Is,  to  distinguish  the  nature  of  those  osagee 
trhlch  time  does,  from  the  nature  of  those  which  time  does  not, 
harden  Into  inflexible  rules.  The  principle,  that  everything  that 
has  been  long  practiced  mntrt  continue  to  be  always  practiced. 
Is  alsnrd.  I  understand  that  there  never  has  been  a  Circuit 
certification  to  this  Court  for  a  specified  day  except  to  a  Don- 
day.  Will  (t  be  seriously  said,  therefore,  that  there  cannot  now 
be  one  to  any  other  day  ?  The  defect  of  the  argument  for 
the  prisoners  Is,  that  it  magnifies  mere  accidents  into  legal 
necessities,  solely  because  they  are  old. 

However,  In  judging  of  the  finality  of  such  a  usage,  one  case 
where  It  was  departed  from,  is  worth  many  cases  where  it  hap- 
pened to  be  observed.  A  single  exception  breaks  the  habit, 
and  attests  that  no  principle  was  held  to  be  involved  in  its 
observance. 

Now  Instances  of  certifications  to  the  High  Court  rim  die  have 
been  produced.  This  proceeding  occurred,  for  example,  in  the 
two  Circuit  cases  of  Columbine  and  of  Mnc/arlane.  But  I  do 
not  care  to  fonnd  upon  these,  because  It  Is  not  certain  that  the 
Court  sanctioned  the  remits  by  acting  on  them.  Still,  however, 
as  such  remits  certainly  were  made  on  these  occasions,  they 
•re  by  no  means  Immaterial  In  reference  to  the  fact  of  the 
wage.  But,  laying  these  aside,  there  are  at  least  three  occa- 
sions on  which  the  supposed  necessity  of  never  adjourning  till 
the  occurrence  of  an  event,  but  always  to  a  specified  day,  was 
expressly  set  at  naught,  and  by  the  High  Court. 

One  of  these  was  the  case  of  M-Ortgor  In  1752,  whose  per- 
sonal history,  or  that  of  the  Lord  Advocate  of  the  day,  I  care 
nothing  about  it.  But  the/HoYa'al  facts  were,  that  the  prisoner 
escaped  after  verdict,  but  before  sentence.  Ashe  could  not  be 
sentenced  In  his  absence.  It  was  necessary  to  continue  the  diet ; 
and  the  rule  now  contended  for  is,  that  if  ever  this  be  done 
except  to  a  particular  day,  the  whole  proceedings  fall.  Now, 
the  Court  did  coon  continuing  to  specified  days,  from  20th 
November  1752  till  3d  March  1765,  during  which  two  years 
and  four  months  there  were  twelve  such  continuations.  But 
teeing  (I  suppose)  the  absurdity  of  this,  the  Judges  at  last  (10th 
March  1765)  look  the  rational  step  of  making  one  genera]  con. 
tlnuution,  "ay  andvhilr  hi  ihttU  lit  apprehended  and  brought  be/on 
them,  and  continue  the  diet  against  him  till  that  time," — that  is, 
to  no  fixed  day,  but  to  any  day  after  he  might  be  caught1  Ac- 
cording to  what  has  been  maintained  to  us  hem,  this  Inter- 
,  .  ._.._,.  i.  -;11j[a  Mfe  fOI  j|jB  prisoner  to  return  ™ hen- 
it  I  presume  he  hod  more  sense.  He  knew 
'  not  done  what  was  to  destroy  its  very  ob- 
it him  punished. 
n  and  Sharp,  in  1836,  Is  still  more  con- 
more  modern.  The  prisoners  pleailed 
t  the  prosecutor  wished  the  sentence  to 
anxious  to  inquire  into  the  truth  of  cer- 
.  i  in  mitigation.  The  diet  was  accor- 
e  record  as  continued,  but  to  no  'pedal  day, 


only  broke  the  proceedings  the  more.  Yet,  wntnilbniwii 
this,  they,  like  the  prisoners  before  us,  were  proceeded  ca 
In  the  High  Court  on  a  petition  bytbe  public  pnsw  < 
They  appeared  ;  and  instead  of  being  told  thst  tbe  iwi 
of  a  day  set  them  free,  were  punished.  That  this  ratic; 
oversight,  considering  who  was  in  the  chair,  1  cannot  Mn 

The  case  of  Drydalt  and  offers,  convicted  in  IMS.  su  -Q 
stronger ;  for,  being  in  the  High  Court,  there  cooid  l<  tc  v 
tlQcntlon,  and  there  scat  no  con/in  uaricn.  There  wis  tec; 'he 
signed  by  the  prisoners  that  they  wontd  appear  when  tefj- 
This  bond  was  required  by  the  Court,  as  the  condition  <f  S* 
being  liberated  in  the  meantime.  A  bond  cannot  rrela 
a  diet.  If,  in  law,  the  absence  of  a  continuation  dtstmfi  -i 
proceedings  by  dislocation,  the  prisoner's  engsgctcctilnrJ:" 
authorize  the  Court  to  act  further.  They  would  bin  fir:  i 
that  cngagcmet.t  by  appearing,  but  maintaining  ttutt--; 
tence  could  be  pronounced.  If  a  mere  compact  to  sp«> 
enough,  there  was  such  a  compact  here,  for  it  wis  soir:  ■■. 
the  agent  of  both  parties  that  the  present  case  should  klki 
np  at  Edinburgh  on  the  reserved  point. 

I  have  little  doubt  that  more  examples  lurk  in  otrreri 
But  these  are  enough.  They  shew  that  there  isoodii: 
always  doing  the  thing  in  exactly  the  same  wot,  arid  pci]C5 
ting  the  slavery  of  an  awkward  and  often  Impractical^  oj  - 
It  is  not  the  duty  of  a  Court  to  strain  at  a  gnilffii.r--.: 
order  that  It  may  swallow  a  whole  camel  of  injustice. 

horde  Wood  and  Andenon  concurred  with  the  Lord  Jab 
Clerk. 

Lord  Ivory. — Alter  the  opinions  that  have  now  beeo  id. if. 
It  would  ill  become  me  to  proceed  to  slate  the  grooedi « ti 
opposite  conclusion  at  which  I  have  myself  arrived,  vitiut 
confidence  which,  in  other  circumstances,  I  might  hintnm 
to  entertain.  Still,  with  every  deference,  I  cannot,  in  i  ;r 
tion  of  this  importance,  yield  the  opinion  which,  to  it*  S*i 
my  humble  ability,  I  have  funned.  Nor,  holding  tint  <?ti 
can  I  undertake  the  responsibility  of  joining  in  s  jsiset 
which,  as  it  seems  to  me,  threatens  to  carry  with  it  turn* 
miscarriage  in  substantial  justice. 

I  agree  on  all  points  with  Lord  Cockbnm.  I  **  ■  ass 
petencyin  this  High  Court  proceeding  on  the  ceniSrsB*^ 
counted  by  the  Circuit  Court  And  neither  npoi  uf'in 
nor  on  principle,  nor  even,  rightly  understood,  on  lb*  praiep- 
which  last  alone  appears  to  me  to  cut  any  pliu«hi!li;«* 
opposite  view — du  1  And  myself  warranted  in  boWis;.  ita* 
failure  to  fix  a  cert  sin  diet  of  this  Court  for  taking  sasri  * 
posing  of  the  cert  i  flea  tion,  is,  or  upon  any  sound  lejjil  :cd 
ought  to  be,  fatal  to  our  now  dealing  with  that  unfa* 
upon  Its  merits. 

It  was  urged  upon  us  from  the  bar,  as  if  some  mlsts.-'.i!  > 
teres t  of  prisoners  Pigamst  whom  verdict  had  kern  mss 
might  be  involved  in  the  omission  to  specify  s  fried  i*i* 
proceeding  with  the  sentence.  I  have  been  uiuU*  lu  ias« 
solid  grounds  for  such  an  apprehension  in  any  esse  vbsw 
As  regards  the  previa  case,  everything  was  done  is  '.evreu 
and  mercy  to  the  prKoner*.  An  objection  wss  take  $-* 
the  trial  to  the  competency  of  a  particular  piece  of  ("•■ 
The  Judges  might  hare  repelled  this  definitively,  sou*** 
They  did  not  do  so,  from  sn  anxiety  to  secure  to  the  jsW 
a  more  solemn  consideration  of  the  matter,  with  the  raBhael 
always  to  be  derived  from  the  deliberations  of  the  HiAOal 
But  at  that  stage  of  proceeding,  this  Mold  only  beatfe*** 
an  arrangement  to  which  the  prisoners  feH  to  be  p»rrj-r,si 
had  not  such  an  arrangement  been  entered  lain,  no  poatw" 
have  been  reserved,  and  no  delay  of  ae   "  "■""" 


Mwoaldbtw* 


priso 


application  to  the  mercy  of  the  Crown.    ..  —  ... 

ot  the  prisoners,  therefore,  and  for  their  benefit,  thatuafj 

was  allowed  to  stand  over.    It  was  In  their  inkratV" 

their  benefit— nay,  with  their  express  consent, »d si W* 

their  own  motion— that  the  certwcanksi  w 

circumstances,  all  idea  of  the  possibility  of 

as  the  result  to  the  prisoners,  Is  out  ofthSM 

ceedings  fall,  it  it  altogether  upon  su  ft 

ol  Court  In  a  mere  firm.     liters:  t»  * 

matter  of  the  objection.    And  Its 

upon,  or  warranted,  to  sacrifice  M 

lbs  heavy  responsibilities  Of  the  » 


IN  THE  COURT  OF  SESSION,  Ad. 


I  have  laid  that  I  have  been  unable  to  discover  any  authority 
br  which  the  Court  it  tied  down  to  give  effect  to  this  objection. 
Both  tlie  High  Court  and  the  Circuit  Court  are  nlike  creature* 
of  statute.  Now,  the  iIa(a/<«  constituting  mid  conferring  powers 
and  minority  upon  either  tribunal,  era  wholly  silent  on  the  suu- 

i'ectof  tliiaqueation.  Neither  i*  therein?  net  nf  adjournal  declaring 
I  of  tbe  essence  of  a  legal  certification,  that  it  ahull  proceed  oo 
i  continuation  of  the  diet,  whether  to  a  definite  or  indefinite 
day.  Once  more,  there  ia  no  judgment  or  dediion  of  Court  from 
which  auj  anch  thing  can  be  deduced  us  matter  of  rule.  At 
lie  present  hour,  accordingly,  it  has  not  been  decided  either  that 
tie  Circuit  Court  baa  power  to  assign  a  diet  to  the  lligh  Court, 
or  that,  failing  its  doing  so  in  any  particular  certification,  tlutt 
certification  rotiBt  fall  to  the  ground  ni  absolutely  null.    PinnJly, 

lite  dictum  to  such  effect  in  any  of  the  books. 

Surely  this  is  going  a  great  way  toward  4  the  solution,  of  such  a. 
Question  as  that  with  which  we  have  hero  to  deal.  It  will  be 
o  strong  thing  to  decide  for  the  first  time,  in  tut  absence  of 
positive  authority,  that  a  certification  which  doea  not  embody 
a  continuance  of  the  diet — (not,  be  it  observed,  the  diet  of  tire 
Circuit  Coart,  but  the  diet  of  a  different  aud  aupcrior  court, 
•kick  is  to  ait  at  a  different  place,  and  not  until  after  tbe  Cir- 
cuit Court,  and  all  it*  diets,  powers  and  jurisdiction,  hare 
been  regularly  brought  to  a  close  by  a  formal  declaration  to  that 
effect,  in  tonus  of  statute)— is  a  certification  which  this  Court 
is  not  entitled  to  consider. 

If  authority  fails,  look  at  the  matter  with  reference  laprin- 
eyas,  lad  to  the  reason  of  the  thing.  1.  It  is  said  that  the  diet 
is  ainintd  process  is  ptrcmptoiy.  Be  it  so.  But  what  is  a  diet  ? 
I:  indict  of  the  Court  to  which  the  parties,  with  the  witnes- 
ses anil  assize,  have  been  cited,  and  before  which  the  Court 
by  which  tbe  diet  is  to  be  continued,  is  actually  at  the  moment 
in  dependence.  In  this  sense,  accordingly,  one  can  understand 
much  that  hat  been  urged  in  regard  to  the  continuance  of  the 
diet  in  Urn  High  Court, — though  even  there,  1  should  not  be  dis- 
posed lightly  to  concede,  that  after  Terdict,  or,  in  other  words, 
after  conviction  by  the  assize,  a  mere  clerical  omission  to  con- 
tinue the  diet  would  be  fatal  to  the  power  of  pronouncing  sen- 
tence, or,  aJbrtioH,  would  be  operative  to  annul  the  verdict,  and 
whole  previous  proceedings.  But  this  is  not  the  case  of  a  con- 
tinuing of  the  diet  in  the  High  Court.  It  is  the  case  of  a  re- 
moval of  process  from  the  Circuit  Court, — whose  diets  are 
limited  to  a  few  days,  and  are  wholly  brought  to  a  close, 
— to  tbe  High  Court,  over  whose  diets  tbe  Circuit  Court 
liu,  neither  by  its  constitution,  nor  otherwise,  any  sort  of 
power.  It  seems  little  short  of  an  absurdity  to  speak  of  one 
court  continuing  the  diets  of  another,  and  not  lest  so  to  speak 
of  it*  continuing  ite  own  diets,  with  a  view  to  enable  that 
other  to  take  up  the  case  at  a  different  time  aud  place.  If 
it  be  a  proper  continued  diet  of  the  Circuit  Court,  it  cannot  be 
s  diet  of  the  High  Court  at  all.  If  it  be  not  a  diet  of  the  Bigh 
Court,  the  High  Court  can  derive  no  authority  nor  power  from 


_.     .._.  _.. easons  assigned  in  the  books  for  this  whole 

matter  of  continued  diets  t  They  do  not  seem  to  touch  the  case 
in  hand.  All  the  dicta  that  have  been  cited  out  of  Hume,  have 
reference  to  the  practice  of  the  High  Court,— the  case  of  certifi- 
cation Irons  Circuit*  not  appearing  to  bare  been  immediately 
before  liis  eyes.  Moreover,  they  either  originate  iu  the  distinc- 
tion between  ciiminal  and  civil  process,  in  reference  to  the 
matter  of  citation, — a  peremptory  citation  ("without  continua- 
tion of  days,"  as  in  civil  process)  being  thought  to  be  necessary 
in  criminal  process,  from  the  criminal  courts  having  only  occa- 
sional sittings,— or  to  this  peculiarity  of  the  procedure  before 
tbe  criminal  court,  that  the  canse  once  presented  to  thejury.it 
must  go  on  to  a  close  without  interruption  or  adjournment. 
And  so  Hume  says,  (II.  263  ) — "  The  reason  is  obvious,"  &c. 

And  there  is  so  far  aubatance  in  the  doctrine.  For  where  a 
party  is  cited  to  give  personal  appearance,  he  must  have  a  day 
assigned  on  which  he  may  do  so.  And  where  witnesses  and 
sasize  have  been  summoned  to  give  attendance  at  a  particular 
tune  and  place,  the  lapse  of  that  term,  unless  duly  continued 
and  intimated,  must  be  fatal  to  tbeir obligation  longer  to  attend. 
But  all  this  ia  of  lubdiuice  only  with  reference  to  those  stages 


where  the  party  Is  still  under  the  obligation  of  his  citation,*- as 
■her*, far  example,  be  Is  at  large  on  bail— he  has  it  in  his  power 
togive-jxw  withhold  his  presence.  But,  after  conviction,  these 
reason*  bad  an  lungar  any  substantial  operation  or  purpose-  The 


witnesses  and  the  assize  have  performed  their  functions,  and  arc 
discharged.  The  citation  even  of  tbe  party  is  exhausted,  hia 
bail,  where  such  had  been  found,  is  discharged,  and  he  is  in 
tbe  hands  of  the  Court  for  sentence.  He  could  no  longer  walk 
out  of  Court,  if  on  bail.  The  officers  of  justice  hold  him  in  cus- 
tody as  a  convicted  prisoner.  All  diets  of  Court  are  now  tin 
same  to  him,  provided  only  he  be  secured  against  undue  delay, 
But  it  ia  hardly  decent  to  presume  that  the  Court  will  expose 
him  to  such  oppression.  And  where,  at  all  events,  there  is  a 
certification,  it  ia  (which  the  prisoner's  petition  in  the  present 
case  exemplifies)  as  much  within  liis  power,  as  within  the  power 
of  the  public  prosecutor,  to  move  the  High  Court  to  proceed 
Upon  the  certification.  As  to  the  meetings  of  that  Court  being 
only  occasional,  that  consideration  lias  been  much  overstated. 
No  delay  can  arise  from  that  circumstance,  fur  the  statute  1672, 
c  16,  enacts,  tltat  the  High  Court  shall  meet  every  Monday  in 
time  of  session,  and  nftencr,  if  business  require. 

Be  tlii  j  reasoning,  however,  more  or  less  applicable  to  the  con- 
tinuation of  diets  in  the  High  Court,  it  must  never  be  lost  eight 
of,  that,  as  already  attempted  to  be  explained,  the  process  of 
certification  from  the  Circuit  Court  is  not,  in  itself,  properly 
of  the  nature  of  a  continued  diet.  It  is  a  mode  rj~  removing  tk* 
cauM  out  of  one  Court  into  another.  And  here  it  is  not  without 
some  degree  of  historical  interest,  that,  down  to  the.  case  of 
Peacock  in  1743,  it  was  not  even  definitively  settled,  that,  to 
this  effect,  certification  was  a  competent  proceeding  at  all.  It 
was  found  to  be  *0  only  from  the  necessity  of  the  case, — which 
had  originated  an  usage  of  remitting  or  certifying ;  because, 
there  being  no  power  iu  the  High  Court  to  review  the  proceed- 
ings of  the  Circuit  Courts,  there  would  have  been  otherwise 
no  possible  means  of  dealing  with  cases  of  difficulty — or  of  di- 
vided opinion  among  the  Circuit  Judges.  In  this  respect,  there- 
fore, it  bean  properly  a  closer  analogy  to  case*  brought  up 
from  other  Courts  by  process  of  review.  Now,  it  is  only  neces- 
sary to  keep  in  mind,  among  other  tribunals  subject  to  such 
review,  the  Admiralty,  while  such  separately  existed — and  the 
Sheriff  Courts — both  of  them  endowed  with  large  and  important 
criminal  jurisdictions,  and  both  as  much  Courts  of  peremptory 
diets,  in  the  ordinary  sense,  as  either  the  Circuit  or  High 
Courts.  Now,  in  bringing  tip  a  case  from  the  Admiral  or 
Sheriif,  the  proceeding  was  usually  by  advocation  or  suspen- 
sion. There  was  no  Using  a  diet  of  the  High  Court.  Till  the 
case  arrived  there,  there  was  no  continued  diets.  Yet  if  these 
be  the  essence  of  all  criminal  process,  how  came  they  to  be  dis- 
pensed with  here,  in  the  stage  of  removal  ?  Or,  if  they  were 
properly  dispensed  with  in  such  cases,  of  what  greater  neces- 
sity, in  the  reason  or  substance  of  tho  thing,  could  they  be  ia 
the  Ttmoval  of  proa—  by  certification  t 

Another  example  is  to  be  found  in  the  certification  of  crimi- 
nal appeals  under  the  Juritdiction  Act.  It  is  not  by  that 
statute  required  that  tbe  certification  be  to  a  fixed  day — much 
lea*  that  the  diet  of  the  canse  be  continued.  The  appeal  ia 
■imply  certified— and  tbe  High  Court  take  up  the  certification 
of  their  own  authority,  on  such  diet  a*  tbey  themselves  may 
assign,  just  as  in  civil  appeals.  It  is  said  that  the  personal 
presence  of  the  party  is  not  required  in  such  cases.  And  this 
is  true  if  the  observation  be  confined  to  tbe  mere  stage  of  re- 
mui-oi  But  if  it  be  necessary  to  pronounce  or  modify  sentence, 
that  I*  by  no  mean*  so  clear, — aud  in  advocation  aud  suspension, 
accordingly,  the  books  of  adjournal  contain  many  instance! 
where,  after  the  cause  came  to  be  discussed  on  the  merits,  tbs 
same  requirements  of  personal  presence,  and  the  same  prac- 
tice of  continued  diets,  invariably  took  place. 

Iu.  tbe  mere  stage  of  removal,  therefore,  there  is  really  no 
substantial  reason  for  continuing  the  diet  a*  an  essential  to  the 
validity  and  effect  cither  of  tbe  prior  or  posterior  procedure. 

And,  indeed,  there  is  one  circumstance  connected  with  this 
matter  of  the  continuation  of  diets,  even  in  the  High  Court, 
which  proves  it,  at  the  best,  to  be  matter  of  the  merest  form, 
without  anything  about  it  like  mbitance,  a*  far  as  the  interest* 
of  the  panel  are  concerned.  With  regard  to  the  continuation 
of  diets,  Hume  say*,  (If.  264),  and  the  practice  is  conformable, 
"  This  may  be  done  by  the  act  of  any  one  Judge,  ou  the  day  of 
compearance,  and  without  the  apparatus  of  a  conrt,  and  iu  the 
absence  of  all  concerned  on  either  side." 

But  if  so,  what  becomes  of  the  argument  founded  on  the 
necessity  of  peremptory  diets  for  securing  the  panel's  presence  t 
And  what,  still  more,  of  the  insinuated  Injury  to  the  panel 
from  an  indefinite  diet  being  adopted  in  the  certification?  If* 
single  Judge,  not  properly  lu  a  Court,  In  tbe  panel's  absence. 
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Without  hi*  concurrence,  and  wholly  without  central,  ran 
thus,  without  ultimate  limit  of  time,  continue  the  diets  fur  any 
number  of  succcmite  terms,  even  where  the  certification  haa 
bi'en  made  originally  to  a  fined  day. — the  very  Mine  result,  to 
far  as  the  panel  !■  concerned,  is  just  brought  about,  though  in  a 
different  w»y.  Indeed,  if  soeh  continuation!  are  at  all  to  be 
observed  as  of  the  c-nsi  ntinis  or  process,  it  does  nut  well  ooiur 
bow  they  aiiould  I  e  within  the  powers  of  a  single  Judge,  and  not 
other  essentials,  do,  the  presence  of  a  quorum  of  the 
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te.  however,  in  conclus 
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It  no  doubt  cannot  be  questioned,  that.  In  point  of  fact,  the 
general  Course  of  practice  ha*  been,  an  well  in  the  Circuit  Court 
asm  the  High  Court,  auchns  the  panel  contends  for.  And  had 
thequestion  been,  whet  bar,  while  certifies,  lion  was  not  yet  made, 
It  would  he  prudent  to  deviate  from  this  general  practice, 
the  safe  answer— supposing  the  attention  of  the  Court  to  have 
been  called  to  it — would  certainly  hare  been  In  the  negative. 
lint  the  deviation  having  actually  occurred,  and  by  an  innocent 
slip  of  the  clerk  in  extending  the  formal  deliverance  of  cer- 
tification, the  question  ia,~nnt  whether  the  insertion  of  a 
slay  would,  in  other  circumstance*,  have  been  more  prudent,— 
bat  whether  the  omission  be  nuw  fatal,  so  aa  to  cause  an  abso- 
lute nullity  of  the  whole  tri.M, — the  verdict  of  the  asslie  hi. 
•inded— >o  as  to  render  it  absolutely  incompetent  for  the 
Court  to  consider  that  verdict  with  a  view  to  sentence. 

Now,  with  this  shape  of  the  question  in  view,  it  is  impossible 
ant  to  observe,  tiiat  it  may  quite  well  happen,  that  the  course 
sanctioned  by  practice  may  be  in  itself  legitimate  and  effectual, 
without  its  interring  the  illegality  and  nullity  of  every  other 
course.  There  is  certainly  no  usage  from  which  it  can  be  de- 
duced— at  least  directly — that  certification,  without  continuing 
(he  diet  to  a  particular  day,  is  incompetent.  The  almost  length 
the  usage  has  gone,  is  to  settle  that  continuation  to  a  day— 
though,  on  the  grounds  before  assigned,  not  only  not  in  itself 
explainable  on  strict  principle— but,  on  the  contrary,  rather  in- 
compatible with  all  principle  bearing  on  the  separate  character 
and  constitution  of  the  Court  continuing,  and  the  Court  con- 
tinued intu — is  not  incompetent. 

II  the  qneation  had  been,  whether  It  were  competent  to  err. 
ft'jfy  at  alt,  that  would,  in  this  respect,  have  presented  a  totally 
different  state  of  matters.  The  use  of  certifying  would  then 
have  been  absolutely  inconsistent  with  now  holding  certifica- 
tion as  a  procedure  thua  recognised  and  settled  to  be  in  Itself 
illegal.  But  it  is  quite  otherwise  as  to  two  different  modes  of 
ex[ireaalng  the  terms  of  certification,  for  both  may  then  be 
equally  lawful,  the  one  without  prejudice  to  the  other.  Just 
take  the  case  of  tho  day  of  thtrttk  which  has  been  invariably 
embodied  in,  I  believe;  every  individual  instance  of  certifica- 
tion which  is  to  be  found  within  the  books.  It  has  hitherto 
always  been  the  practice  to  certify  to  a  Munday.  But  would 
any  one,  far  that,  contend,  that  certification  to  any  other  lawful 
day  of  tho  week.— because  hitherto  there  has  been  no  example 
of  it— would  be  illegal  7  If  not,  what  beter  reason  ia  there  for 
taring,  that  certification  generally  to  the  High  Court,  without 
epec.ifiing  a  day,  ia  to  be  held  excluded  merely  hy  a  [intcilce 
lo  certify  in  another  form  f  Let  it  he  assumed,  therefore,  that 
■die  practice  of  continuing  the  diet  ia  rnsnt  i here  is  no  practice 
whiuh  has  ever  declared  this  to  he  intHt/itniahfe.  ami  lint  o«f>  noa. 
These  considerations  would  go  far  to  constitute  a  sufficient 
answer,  eren  if  the  practice  had  been  mwrrwl  But  it  has  not 
been  to.  Atal  the  importance,  even  "fa  single  exceptional  case, 
Da  matter  where  the  actual  practice  h  nut  exH  naive  of,  or  irre- 
cnucileable  with,  the  legality  of  audi  a  course,  I*  all  but  con- 
There  are,  however,  many  different  Inatnnceeof  procedure 
which  are  utterly  irreconcileable  with  the  notion,  that  tie  prac- 
tice of  continuing  the  diets  is  the  sole  competent  form. 

1.  There  is,  In  addition  to  another  cam  i.f  nvwe  recent  date, 
which  does  not  appear  to  have  been  followed  nut,  the  case  of 
Ferguson  and  Sharp,  where  there  was  no  continuation  in*  diet, 
and  no  certification  to  a  definite  day.  Are  we  to  eay,  that  the 
judgment  of  our  predeeeiaurs  In  sustaining  this  vert Ifi cation 
was  absolutely  illegal,  and  that  the  sentence  of  imprisonment 

Ctscd  by  them  on  the  panels,  was  without  warrant  ?  I  should 
very  slow  to  arrive  at  such  a  noncluiinn.  Nor  will  it  do  to 
say,  that  the  Court  was  not  informed  a*  til  the  mode  in  whiuh 
ttw  uaae  came  before  them.  For  it  came  before  them  on  rpt- 
'■J,' petition  hy  the  Lord  Advueate,  setting  forth  tint -whole  pro- 


cedure. And  it  waa  upon  a  tramint  o/ssrt™  formal);  n»w 
upon  this  petition  that  the  diet  was  called,  and  takssotrlrai 
diet  of  the  High  Court.  The  case  waa  not  takes  np.aai 
cuntiuuaiioiiofdiet,  by  the  Circuit  Court.  It  aaa  ptwaeka 
in  the  present  case,  on  a  substantive  application  it  ft,  iifiw 
of  the  Lord  Advocate,  to  take  up  and  proceed  aitt  tat  enA 
cation,  though  Itself  assigning  no  day. 

9.  But  farther,  there  Is  acontlderublecIasaofcsiMatU 
though  the  Circuit  Court  did  remit  or  ctrtify  In  i  ilay,  Ura  n 
no  continuation  of  the  thee— Caaea  or  M'Affle,  Briwi.  Sir, 
Alexander,  and  Livingstone.  Now,  these  two  thinpn-b* 
means  equivalent.  And  rf  there  be  anything  In  the  ran  nil 
it  is  just  as  essential,  if  nut  atill  more  so,  tocgafcawoV&a 
to  certify.  It,  therefore,  continuation  of  tbediet  can  stejassi 
with,  as  it  was  in  all  this  claae  of  cases,  it  cannot,  wkfcMsa* 
be,  wltli  any  shew  of  Teaser),  deemed  iwtr  mtatMn.  Ana* 
ing  to  the  Air  spirit  of  the  present  argument,  ctnifcstia  at 
il-iy  is  nothing,  unless  there  be  some  continaed  diK  afCtsnk 
giving  judicial  operation  and  effect  to  that  proeefdnif. 

9.  Then  there  it  the  case  of  Jf'tfrt^er,  i  hough  Hut  nfc 
applies  to  a  tptntifaai,  which  is  not  sorarouraUeiithKitt 
occurs  here,  >i?„  lo  a  proceeding  which  touk  ptittairtjiB 
High  Court,  and  did  not  originate  in  a  certifies!™  it  u.  t 
wanted  in  this  way  all  the  peculiarities  which  hate  bnwk 
as  rendering  the  continuation  of  diet  by  the  Ciroit  Htfi 
legal  incongruity,  aa  an  engine  for  fixing  a  diet  in  lis  U 
Court.  Yet  even  in  the  High  Court  sentence  was  M  lei  * 
laved  iiai  dit,  until  the  panel,  who  had  escaped  after  wt& 
should  ngnin  be  apprehended.  Pregnancy  sorjielhnei  pi«  r* 
to  corresponding  procedure.  But  as  it  seems  dtsalafiil  ilrt* 
in  the  cases  cited,  the  diet  was  not  continued  from  lions  a 
It  might  not  be  satisfactory  to  hoM  them  for  the  poena 
instances  properly  in  point. 

4.  Not  dissimilar  in  principle  are  the  cases,  which  trariirt 
siderahle  number,  of  bond  or  other  wnoVrC*t»y- betas  fnaM* 
the  panel  after  verdict  to  appear  de  futon  tur  senitnaUsi 
time  when  called  on.  The  diet  of  Court  is  not  cmuirt? 
any  such  proceeding;  it  fulls  the  moment  the  bond  stews! 
and  accepted,  and  tlie  panel  is  aet  at  liberty.  Neiilwr  »  M. 
any  fixed  future  day  assigned  In  the  bond.  Ho«,  isrioo 
diet  to  be  renewed*  It  is  nolonger  peremptory.  Itb  noltf  io»| 
tinued  catling  that  the  cause  can  again  be  brought  t*:  s > 
and  must  be,  a  special  petition  and  new  service,  u  •tt'-i 
doubt,  tho  panel's  consent  may  hare  barred  hira  •*>■"•!  ■>; 
turns  from  objecting.  But  if  continuing  the  diet  brine  «■"• 
of  the  process  fur  keeping  unbroken  (he  power  mdjunsf'*'! 
of  the  Court,  ptrmnaUi  exaphi  will  not  give  renewed  jin*** 
If  the  procesa  hare  fallen  tor  want  of  continued  iliet.il  i»J 
possible  to  revive  it  on  a  mere  consent  or  other  nriun  *' 
the  pane).  Yet  it  has  never  been  held  that  sentence  ait"  " 
be  pronounced  in  such  cases,— and  Ferguson  auii&sn.  >• 
in* la i ice  where  sentence  was  pronounced. 

d.  It  follows  from  what  has  just  been  said,  that  «*' 
any  shape,  if  duly  instructed  on  the  part  of  the  fans),  yep*1 
effectual  with  a  formal  bond  of  presentation.  And  law" 
various  instances  In  which  the  prosecutor  has  oedirw  '(»* 
lor  present  sentence,  and  allowed  the  panel,  (dageatrilw*1 
standing,  in  the  meanwhile  to  go  free,  It  ear  art  be  bfi** 
a  practice  of  such  repeated  occurrence,  nod  aanetioosini,r 
been  by  the  Court,  ia  utterly  against  law.  Yet  if  a  retrtc 
linuation  of  tbediet  cannot,  as  matter  of  aabainc. '* ?* 
pentable,  after  verdict,  to  entitle  the  prosecutor  to  triaf  4" 

But  there  waa  each  a  consent  in  the  present  ease;  saM' 
ready  noticed,  the  proceeding  of  certification  was  tihsal 
interest,  if  not  at  the  instance,  of  the  panel.  The  (Bel  oj* 
to  was  abaoletely  received  in  eriiJence,  and  aa  rack  dsJjajM 
the  jury.  But  an  iinderttaiidiiigwaicnoieto,  thitthsW1" 
should,  as  was  done  in  the  ease  of  Roeeabeiw,  Bell".  B*t-M* 
MoncreifT,  and  in  a  prerioiimarae  by  Lord  Gillies,  be  mere**1 
certified,  to  give  the  panel  the  benefit  of  a  jacttaeotv;* 
High  Court.  In  like  manner,  unleaa  tee  this  aiiauawl 
scntence  would  at  onoe  have  passed  o»  tbererdaw  tfi***-" 
at  this  ttagethe  certiftcatioo  was  mad*,  aad  km  I** 
panel  waa  a  party  concurring  In  the  camHaMkaa  h** 
truth  aa  if  the  terms  of  certification  had  been  rrdaad*"' 
formal  minnte  of  consent.  Blind  for  re-ajifreisrataa  **^ 
quired,  the  nature  of  the  ca.e  forbirtJinw  thittM  [wae*** 
heeniarged.  The  panels  remained  wJuaaesarJ fttawg** 
guilty.   lathUvieir,  tiarcaaewei^»o'faeloaEasJtt»/-»* 
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i*  tut  court  op  session,  &o. 


■mingy  of*  sentence  delsyed  on  the  panel's  bond  to  present 
limtS  on  an  indefinite  future  day.    But. 

(i.  Last  of  all  may  be  noticed  the  practice,  bo  universal  at 
ihiost  every  Circuit  wliere  the  jury  have  retired  to  consider 
heir  verdict,  of  reserving  ihe  verdict  pending  anatlier  trial, 
nd  postponing  sentence,  indefinitely,  am)  without  any  day, 
n  "  an  alter-part  of  the  Circuit."  In  the  caie  of  M'Lintoch, 
llasgnw,  a-l tli  April  1347,  tlie  Court  continued  indefinitely 
Iw  diet,  mid  "ordained  ilie  panel  (o  be  token  back  to  prison." 
Vnd  sentence  was  not  pronounced  for  four  day*,  (is.  on  S8th 
ipril-  It  i«  true  there  was  at  tlie  dose  of  each  day  a  general 
nuinuajioe  of  the  diet*  of  Court.  But  it  is  thought  llll*  could 
ot  reach  a  cam  which  hod  been  already  continue"!  to  on  in. 
eilaileday,  and  so  quoad  hoc  conclusively  disputed  of  byaape* 
isltnUTWilUirof  ilsowiu  Indeed,  if  tin  diet  absolutely  foil* 
lure  there  U  an  indefinite  continuance, — that  being,  acoord- 
lg  tn  the  argument  here,  in  its  very  nattirs  a  nullity,— it  ii 
id  clear  fur  argument,  that  such  a  nullity,  once  incurred,  could 
ot  be  obviated  or  purged  by  any  after  prueeeding, 
Tlie  esses  of  rtviex  by  suspension,  advocation,  and  appeal  with 
irlincition,  have  all  an  important  bearing  to  tlte  like  effect 
pon  tlie  qiiestioii  under  consideration.  But  Ido  not  reaume 
am.  I  may  merely  notice  a  curious  instance  of  advocation  in 
le  case  of  Macrae,  36th  June  IT  1 1,  where  the  High  Court  ad- 
Mated  a  cause  from  the  Bailie  of  Regality  of  Kirkintilloch, 
to  the  next  Circuit  Court  to  be  holden  at  Glasgow, "  [lie  time 
'  holding  which  was  not  and  could  not  have  been  fixed  lor 
ime  lime  afterwards. 

On  the  whole,  tlierefore,  it  humbly  appears  to  me,  that  there 
sufficient  authority  for  concluding  that,  notwithstanding  tlte 
ore  common  practice  of  certifying  the  diet  to  a  certain  d.iy, 
is  is  not  to  be  regarded  ai  an  absolute  essential  to  the  vali- 
ly  of  the  certification— that,  on  the  contrary,  a  general  cer. 
Ication  may  well  aland  as  another  perfectly  legal  modo  of 
inging  up  the  cause  from  the  Circuit  Court — that,  in  strict 
indple.  indeed,  the  latter  is  the  more  rigorously  correct 
urse,  the  diets  of  Ihe  High  Court  not  being  in  their  nature 
pable  of  being  dealt  with  as  continued  diets  of  the  Or-. 
it  Court — and,  finally,  if  anything  more  was  wanting  than 
iat  is  to  be  found  in  ihe  special  arrangement  under  which 
I  certification  took  place — tlte  prisoners  facing  thus,  in  truth, 
sitive  conveniens  to  all  that  took  place — as  having,  indeed, 
.".mil,  and  beett  proposed,  for  their  own  express  benefit. 
Uefare  concluding,  there  is  one  other  topic  which,  without 
mounting  any  positive  opinion  on  it  now,  it  is  yet  not  easy  to 
it  out  from  the  mind  In  weighing  the  principles  which  must 
le  in  deciding  tlie  present  question.  The  panels'  argument 
»tantially  cornea  to  this:— That  by  the  falling  of  the  diet, 
i  whole  process  and  instance  falls — that  the  proceeding  is  in 
t  luium  outatfrom  tlie  commencement  down  to  its  final  close — < 
1  that,  whatever  at  any  intermediate  stage  disturbs  or  inter- 
lis  its  absolute  integrity,  is  thus  fatal  to  its  concluding  step, 
lally  as  it  is  to  all  that  precedes.  This  naturally  raises 
question,  whether,  in  the  stage  of  sentence,  aa  the  last  step 
this  unum  quid  of  the  process— just  as  before  tlte  jury— the 
of  tlte  instance  is,  or  is  not,  in  substance,  a  nullity  of 
whole  proceedings  of  the  trial, — and  whether,  therefore,  n 
and  trlul  may  may  not  still  be  competent,  just  aa  in  other 
es  where  the  process  and  instance  fail.  The  argument  of 
i/l  in  the  process,  as  tying  all  the  steps  together  from  be- 
ning  to  end,  is  thus  a  dangerous  one  lor  the  panels.  Fur 
ill  interruption  lo  this  unity  be  fatal  to  the  power  of  pro- 
fiting sentence,  that  interruption  must  necessarily  leave 
process  ImJctn  and  incnniplete.  And  if  so,  how  can  one 
to*  of  it  iwaii,  and  aniithtr  portion  separately  lapse  and  fall 
lie  ground  f  In  other  wonts,  lm»  can  tlie  panels  found  on 
verdict  to  tlie  eflvot  of  Supporting  their  argument,  that  they 
e  thuled  nil  assine,  and  yet  dtuy  tlie  validity  of  thit  ver- 
.to  tlie  effect  of  founding  the  prusecutiir  in  a  demand  lor 
kmou  upon  it  as  a  labaiantial  result  of  the  trial  ? 
t  is  enough,  however,  to  notice  tills  in  passing- 
conclude,  the  re  1 1  ce,  by  stating  it  as  roy  clear  and  decided 
linn,  that  there  is  no  substance  whatever  in  the  objection 
m  to  the  Court's  proceeding  to  ileal  villi  tlie  certinoalitm. 
-objection  is,  at  best,  wholly  founded  on  form — nud  that,  too, 
couaidcv  it,  nowise  an  etsenltel  form.  1  cannot  consent  to 
d  the-  mbttim*  •>(  josliee  tn  a  question  so  important,  and 
■ying  after  it  auehconscijuences  in  judicial  prucedure  as  die 

.    _  '.;  and  1  see  mulling  hut  the  most 

1  -■*  ot  tli*  U*>  without  any, 


adequate  practical  end  as  regards  the  Interest  of  panels  gene- 
rally, or  the  interests  of  the  present  panels  more  particularly, 
in  coming  to  anv  oilier  conclusion. 

Lard  Cava*, — The  only  point  for  the  consideration  of  tin 
Court  regards  ihe  regularity  of  the  interlocutor  cer ti lying  this 
case  to  the  High  Court,  and  continuing  the  diet  against  the 
imnels,  pronounced  at  tlie  Circuit  Court  of  Inverness.  The  ob- 
jection is,  tlwt  the  certiScatiou  and  continuation  of  tlie  diet  are 
not  M  a  tpttifitd  'lay,  but  in  general  terms.  On  this  ground,  the 
pi ncls  claim  entire  absolvitor  iroui  the  charge,  and  dismissal 
Iruin  tlie  bar. 

The  objection  is  one  entirety  technical,  and  admittedly  rest- 
ing solely  on  tlie  alleged  practice  of  specifying  a  certain  day  in 
remits  of  this  kind  from  the  Circuit  to  the  High  Court.  It  Is 
not  alleged  that  the  omission  to  specify  a  day  lias  been, or  could 
possibly  have  been,  of  any  prejudice  to  tho  panel). 

Now,  1.  Tins  is  nor  a  question  regarding  the  continuation  of 
the  diet,  while  the  trial  is  still  proceeding.  In  sued  a  case,  for 
the  reasons  set  forth  by  Mr.  lluiue,  it  may  be  right  that,  in 
adjourning  the  diet,  a  dny  certain  should  be  mentioned.  Tub 
passages  founded  on  are  In  the  id  vol.  of  Hume,  363  and  a7i; 
but  that  whole  chapter  hns  relation  to  the  proceedings  anterior 
to  trial  snd  verdict ;  and,  even  as  to  these,  it  is  well  to  mark 
the  principle  on  which  this  rule  stands  in  one  view  of  it.  The 
prosecutor  cannot  of  himself  fix  the  day  of  adjournment  even 
before  trial.  It  is  Ihe  Court  that  d  iej  this;  and  hereby  a  pea. 
lection  is  afforded  to  tlie  panel  against  unnecessary  delays  on 
the  part  of  the  prosecutor  in  bringing  on  tlie  trial. 

The  present  case  is  of  a  different  description.  I  do  not  say 
that,  in  tlie  case  of  verdict  returned  and  untenrt  delayed,  tlie  diet 
is  not  still  under  control  of  the  prosecutor.  It  certainly  is  so  in 
this  important  sense,  and  to  this  eS.-et,  that  if  sentence  is  so 
long  delayed,  when  the  panel  hna  taken  the  benefit  o  the  act 
1701,  that  the  statutory  period  for  concluding  tho  proceedings 
has  elapsed,  the  panel  will  be  entitled  to  liberation  under  tlie 
Statute.  But,  after  vertlict,  is  not  Ihe  diet,  with  the  view  to  sen- 
tence being  pronounced  on  the  libel,  to  certain  important  effects 
under  the  control,  and  within  the  discretion  of  the  Court  ?  Is 
the  Court  bound,  as  by  peremptory  rule  and  imperative  obligK- 
tion,  to  fix  a  ipttieldan  for  taking  up  the  case?  Does  the  libel 
fall,  us  if  it  had  never  been  raised,  because  of  the  diet  being  at 
that  stage  indefinitely  adjourned  ?  I  am  not  at  all  satisfied  un 
this  point.  The  reasons  given  by  Mr.  Hume  fur  enforcing  per- 
emptoriness  of  the  diet  before  trial,  do  not,  as  it  appears  to  me, 
apply  to  tile  case  of  a  delay  in  pronouncing  sentence.  And  the 
cases  referred  to  go  far  to  shew,  that  ilia  Court  have  at  thai 
singe  exercised  a  wider  power  and  discretion.  1  allude  particu- 
larly to  the  cases  of  M-Grcgor,  Ferguson,  and  Drysdale. 

But,  after  all,  2.  The  question  which  here  occurs  relates  to  a 
different  class  of  cases, — those,  namely,  of  certification  by  Circuit 
Courts  to  the  High  Court. 

By  the  net  1587,  Circuit  Courts  were  put  under  certain  regn> 
Unions  as  part  of  the  permanent  establishment  of  tlie  Court  of 
Justiciary  ;  and,  in  1671,  the  present  order  of  things  wa« 
established.  No  rule  is  laid  down  aa  to  certification  in  either 
the  act  1667.  or  tlie  commission  1671.  Tlie  power  to  ivrtih 
cases  to  the  High  Court  is  tint  even  mentioned.  An  >,  accord- 
ingly, observe  what  Mr.  Hume  says  as  to  this  power  of  Un-ouit 
Courts, — vol.  ii.  pp.  25-7, — and  Its  origin.  It  does  not  rest  on 
any  dilatory  privilege  conferred  on  the  Circuit  Judges.  It  is 
indispensable  for  a  court  to  possess  it,  when  only  one,  or  two 
at  most  (snd  who  may  differ  in  opinion),  sit  as  Judges.  Now, 
in  exercising  this  p'Wcrof  certilying  cases  to  the  High  Court, 
no  particular  form  has  been  prescribed!  and  tho  real  inquiry, 
in  my  opinion,  cornea  to  he,  whether,  in>  its  exercise  iu. any  piirv 
ticuliir  ca«e,  the  rights  of  the  panel  have  been  duly  regarded, 
ami  thesubittimial  tonus  of  procedure  requisite  for  the -ends  of 
justice.havc  been  properly  attended  to?  If  this  can  be  answered 
in  the  affirmative,  tlie  cer  li  Beat  ion  is  unexceptionable.  If  nut, 
then  it  must  be  held  irregular,  whatever  may  be  the  effect  of 
the  irregularity  in  operating  the  liberation  of  tho  panel,  whe- 
ther aa  regard*  that  libel,  or  generally  as  to  the  crime  with 

Tlte  Circuit  Judges  are  not  required,  by  statutory  or  other 
positive  rule  or  regulation,  to  fix  n  day  for  the  certified  mat- 
ter being  taken  up  by  the  High  Court.  Irrespective  of  tins 
usage  founded  on,  it  seems  a  great  anomaly  to  hold  that  a  single 
Judge  on  Circuit  can  absolutely  appoint  the  supreme  judicatory 
to  meet  on  a  ipeoified  day  for  Ihe  disposal  of  a  particular  mat- 
ter.   Nor  Is     c     »-jr<uly   lasted  by  the  power  of  the  Cler 
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of  Court,  with  or  without  the  concurrence  of  one  Judge,  to  con- 
tinue the  diet  to  a  subsequent  day  in  thi  aliitact  of  thi  panel. 
Tiil>  only  shews  how  absolutely  the  fixing  of  the  diet  it  in  (lie 
band*  of  the  Court,  and  how  vague  &  meaning  attache*  to  the 
worda  "  pmrnp'orj/  diet,"  as  regard*  thia  whole  matter.  The 
correct  view  in  principle  and  theory  is,  that  the  Circuit  Judges 
should  continue  Ihe  diet  in  general  term*,  leaving  it  to  the  High 
Court  to  fix  the  particular  day  for  proceeding  with  the  cause. 
And  thi*  course  is  not  lees  favourable  to  the  panel  than  Ihe 
other ;  no  l>eiiefit  he  can  look  fur  by  specification  of  (lie  day  on 
which  the  High  Court  shall  take  up  the  case,  is  lost  to  him ;  no 
disadvantage  whatever  can  possibly  follow  to  him  by  ihe  gene- 
rality of  the  term*  continuing  the  diet.  Whether  the  one  form 
or  the  other  is  followed,  the  whole  matter  i*  at  the  arbitrement 
of  tlw  Court.  The  day,  when  specified  in  the  certification,  may 
be  adjourned  at  the  pleasure  of  Ihe  Court,  and  that  without  the 
consent  of  the  panel,  and  even  against  his  remonstrance.  Nay, 
In  the  event  of  too  long  a  day  being  fixed — an  occurrence  not 
very  likely  to  happen,  but  atill  within  the  possibilities  of  such  a 
case — I  cannot  doubt  that,  on  the  application  of  the  panel,  the 
High  Court  would  exercise  the  power  (if  they  considered  it  ne- 
cessary for  the  ends  of  justice)  of  ordaining  the  prosecutor  to 
take  op  the  matter  at  an  earlier  date  tlian  that  specified  in  the 
eeitifioatten.  Bat  if  the  Court  have  no  power  to  do  this,  then 
the  greater  hardship  of  the  panel's  position  liea  all  on  the  aide 
•C  the  day  being  specified,  and  not  left  to  be  fixed  at  the  discre- 
tion of  the  High  Court  itself. 

Thecouuael  for  the  panel  adverted  to  the  position  of  an  accused 
party  under  the  act  1701.  Be/on  trial,  it  waa  said,  the  remedy 
provided  by  that  act  is  open — but  not  after  verdict)  and  lienue 
it  was  said  the  diet  ought  to  be  fixed  ami  certain.  But  bow 
does  this  affect  the  question  ?  If  Ihe  panel  has  run  his  letters, 
and,  after  verdict,  Ihe  statutory  period  elapses,  before  the  certi- 
fication to  the  High  Court  is  taken  up,  that  liberate*  the  panel- 
It  waa  so  held  in  the  case  of  James  Anderson,  certified  from 
Penh,  and  disposed  of  by  the  High  Court  17th  and  Still  No- 
vember 1823.  This  waa  a  certification  to  a  day  certain;  but 
the  aame  would  follow  where  the  diet  of  continuation  was  left 
indefinite-  And  m  to  the  panel  having  no  remedy  under  the  act 
1701,  when  sentence  U  delayed  after  verdict,  thi*  roust  apply 
equally  whether  the  certification  diet  be  specific  or  indefinite. 

This  being  the  case  as  regards  the  principle  of  Ihe  thing,  the 
question  ia,  what  effect  shall  be  given  to  the  umjw  relied  on?  Clear 
it  ia,  that  if.  by  departing  from  established  form,  any  disadvantsgo 
can  bo  Buffered  by  the  panel,  that  departure  ought  lo  be  held  a 
blot  in  the  procedure.  But  1  hold  the  convene  of  thia  principle 
to  be  uo  leas  true.  The  mere  accustomed  mode  or  form  of  carry- 
ing out  the  substantial  matter  ou  which  the  Court  ha*  resolved, 
to  which  the  clerks  may  have  had  recourse, — borrowing,  it  may 
be,  without  regard  to  the  difference  of  principle  applicable  to 
the  two  situations,  the  usage  of  a  different  Court, — ought  not  to 
receive  effect,  when  no  result,  essentially,  or  at  all  affecting  the 
right)  of  the  panel,  has  been  thereby  caused — nay  when,  if  any- 
thing, the  opposite  result  is  reached  by  adherence  to  the  form. 
Its  neglect  being  truly  less  prejudicial  than  its  observance.  To 
Rive  effect  to  mere  style  in  *uch  a  case,  i*  needlessly  to  allow 
form  to  defeat  (lie  ends  of  justice.  Moreover,  the  cases  of  Fer- 
guson and  Taylor,  to  which  reference  has  been  made,  shew 
that  the  practice  relied  on  has  not  been  *o  invariable  aa  has 
been  alleged. 

But  farther,  there  is,  I  apprehend,  a  very  important  principle 
affecting  (lie  power  and  jurisdiction  of  this  High  Court,  at  issue 
io  tlii*  discussion,  viewing  the  defect  in  the  interlocutor  to  be 
a  mere  cleriual  omission  to  insert,  at  has  been  usual,  the  day  of 
continuation.  This  occurs  in  what  I*  matter  of  circumstance, 
anil  not  of  essential  right  Even  as  regards  finnl  sentences  in 
rcapital  cases,  a  power  lo  correct  inadvertent  error  when  not 
:essential,  has  been  exercised  by  this  Court,  llunje  (,11.  473;, 
adverting  lo  the  rule,  that  every  judgment  for  corporal  pain 
names  a  day  of  execution,  adds— "If,  however,  it  to  happen 
that  the  Supreme  Court  fall  into  any  mistake  ia  thia  article, 
it  la  not  accounted  of  that  moment  to  annul  the  sentence,  and 
release  the  convict.  Having  relation  to  what  is  an  accident 
only  or  circumstance,  and  not  of  the  substance  of  the  judg- 
ment, it  ia  subject  lo  their  own  reviaal  and  correction.  Thus, 
on  the  3d  Juoe  1731,  the  Lords  Newhull  and  Koyston  repre- 
sented to  the  bench,  that  on  the  Circuit  assize  at  Perth,  they 
had  tuned  tho  83d  June  for  the  execution  of  Janet  Hayj  which 
being  within  the  time  required  by  Ihe  statute,  they. moved  for 
an  alteration  of  that  order  to  the  7ih  July.    An  appointment 


waa  made  accordingly.  The  like  was  again  done  on  the  SKI 
of  June  1784-  The  Justice-Clerk  took  notice,  that  on  theCir- 
cuit  assize  at  Glasgow,  be  and  Lord  Haile*  had  ordered  Sam 
jack  for  execution  there  on  Wednesday  ihe  3d,  by  mistake  in 
Wednesday  the  7th  of  July  ;  whereupon  tlie  Court  proceeds!  li 
rectify  thia  inaccuracy,  and  named  Wednesday  the  7  th  of  Julvf-r 
the  day  of  execution.  There  would  be  room  for  the  like  Interpol 
tion  if  an  execution  should  inadvertently  be  fined  for  any  ihjtl 
public  f«at  or  thanksgiving,  or  il  the  day  of  execution  should  iflR- 
wards  be  appointed  for  any  such  national  and  religious  id ' 
J/orfrorimust  it  be  in  the  power  of  this  Court  to  Interpol*  lot 
case  like  the  present.  Tbe  libel  ia  certified  to  them.  Thediei 
i a  continued.  There  is  an  omission  by  the  Judge  op  CiriiiVf 
by  the  clerk,  to  insert,  as  is  usual, a  specified  jay:  Why  nut 
not  this  be  rectified  by  this  Court  ?  No  right  or  "tepejl  bu 
been  injuriously  affected,  aa  regards  the  panel*,  by  the  opibiios 
Had  a  wrong  day  or  month  been  obviously  inserteff  by  mirtilt, 
the  error  would  have  been  open  for  correction  surety,  w  lot 
principle  explained  by  Mr.  Hume;  and  why  not  when  tb 
cleriual  error  is  not  in  the  word*  used,  but  in  omission?  Tin 
omission  not  being  in  tutntialibui,  etcn  in  this  view  of  the  irrs- 
meiit,  it  appears  to  me  to  be  within  the  inherent  power  of  Um 
Court,  in  such  circumstances,  to  fix  tbe  diet  for  the  nutter  is 
tbe  certification  before  us  being  disposed  of. 

On  all  these  grounds,  I  am  for  repelling  Ihe  objection,  by  in- 
fusing tlie  petition  of  the  panels,  and,  aa  prayed  for  by  the  Lo.il 
Advocate,  fixing  a  day  for  bearing  the  matter  argued. 

Lord  Justin-General. — After  the  conflicting  opinions  vskb 
have  been  delivered  by  yonr  Lordships,  it  must  necessarily  ta 
with  some  diffidence  that  I  proceed  to  give  my  own.  At  tta 
same  time  I  must  state,  that  that  diffidence  arises  entirely  Irani 
the  difference  of  opinion  which  has  been  expressed — not  from  uj 
difficulty  arising  in  my  own  mind  in  considering-  the  case  btftm 
us.  I  think  tlie  objection  must  be  sustained — sustained  so  af 
a*  regards  tbe  proceedings  under  this  indictment.  Whs!  nay 
be  tbe  effect  of  this  judgment  in  the  event  of  further  procsvi 
ings  being  instituted,  is  a  point  which  I  do  not  go  into.  1  f'i 
no  opinion  as  lo  whether  any  after  proceedings  are  enmpsiat 
What  I  say  ia,  that,  under  this  indictment,  no  farther  nnwsta'- 
logs  can  take  place. 

In  tlie  first  place,  let  us  notice  the  terms  of  the  cerimoafe. 
It  appears  from  the  term*  of  the  document,  that  a  certain  etyss- 
tion  as  lo  the  evidence  occurred  in  the  course  of  tbe  trial,  asj 
tome  arrangement  waa  made  to  have  the  point  considered  ia 
thi*  Court ;  and,  accordingly,  tbe  case  was  certified  en  tvu 
points — first,  the  admissibility  of  Ihe  evidence  ;  and,  sstsvat,  t»s 
competency  of  pronouncing  sentence  on  that  verdict.  Now,  ilk 
important  to  notice,  that  this  can  in  no  way  be  considered  jo  • 
concluded  cause,  because  thia  important  question  still  mnn 
to  be  decided.  To  regard  this  case,  therefore,  as  one  in  wait* 
the  duty  uf  the  prosecutor  is  at  an  end,  is  quite  a  mistake.  Tab 
is  not  a  certification  merely  as  lotbeamount  of  punishment  tola 
imposed,  but  wuare  to  go  back  on  the  proceedings  on  thetrat, 
and  say  whether  this  proceeding  wascorrect.  We  arafDsrt- 
fore  still  in  tbe  trial  of  noa*e.  Now  it  it  a  received  rule  unrasi. 
nalibue,  I  but  all  diet*  are  peremptory.  What  may  be  the  exact 
meaning  of  that  expression,  is  another  matter;  but  that  is  aW 
rule  laid  down  by  all  Ihe  writers  on  criminal  law— by  Mackes- 
sjie,  by  Hume,  without  the  least  qualification — also  by  Mask, 
and  by  Erskine.  In  short,  there  is  no  writer  on  criminal  hi 
that  has  touched  on  criminal  law,  v " 
of  that  rule — all  have  mentioned  it.  Again,  wi 
practice  of  this  Court,  from  its  institution  in  lft)i],  wvf 
that  rule  has  been  fallowed  invariably.  In  run  ~  ' "~~'~ 
ingt  are  any  dicta  thrown  out — any  doubt*  n 
existence  of  the  general  rule,  that  diets  must  be p* 
fact,  it  seems  never  to  have  occurred  to  any  of 
Then,  if  this  is  the  general  rule,  followed  by  ir— 
laid  down  by  all  our  authors,  and  by  the  C" 
mean  !  I  bave  great  doubt  in  holding  tl  "' 
It  will  not  do  lo  club  together  various  en 
individual  cases,  such  as  the  stage  of  the  pi 
a  continuance  uf  diet  takes  pUce— the  fact 
through  on  a  certain  understanding  sriththit  pi 
with  the  view  uf  shewing  that  there  is  Do 
considerations  may  be  separately  good  Ml 
case,  but  they  cannot  be  combined  on  tin : 
-  I  think,  therefore,  there  can  he.i 
he  peremptory,  baa  half  "1 
"     "'■     rrife** 
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sat  it  the  bar,  or  by  any  of  my  brethren,  or  by  any  author,  be- 

t««o  criminal  letters  and  Indictment*,  nor  between  public  and 
private  prosecutions.  Ii  has  been  said,  and  I  think  justly,  that 
the  continuation  of  thediet  is  the  act  of  the  Court,  and  may  be 
done  on  the  nio:ion  of  either  part}',  or  by  the  Court,  without 
my  motion,  because  tlio  going  on  ■  ith  the  particular  case  may 
not  mil  their  other  business.  The  prosecutor  cannot  continue 
the  diet.  He  may  drop  his  case,  but  he  cannot  continue  tho 
diet.  What  ia  continuing  the  diet  ?  It  is  a  continuation— 
whether  tho  word  uaed  be  "  continue,"  or,  aa  ia  sometimes  tlis 

jouriiraenl  of  the  Court.  That  ia  quite  a  different  thin*  A 
continuation  of  the  diet  ia  a  continuation  of  that  particular 
wiise.  But,  then,  if  there  must  always  be  a  special  day  fixed 
when  a  case  is  to  be  brought  into  Court,  there  must  also  be  a 
Wcial  day  fcr  every  continuance  until  the  case  is  concluded. 
Various  good  reasons  have  been  stated  for  the  necessity  of  a 
peremptory  diet  In  bringing  the  case  into  Court.  In  the  firtl 
Flare,  it  was  of  great  importance,  when  prima  prosecutions 
were  more  common  than  they  are  now,  to  present  the  object  of 
the  private  prosecutor  being  frustrated  ;  It  was  necessary,  too, 
to  prevent  tlie  unnecessary  imprisonment  cf  the  panel,  "  whose 
aoxiety  and  distress,"  aa  Hume  says,  "  must  be  considered," — 
1  Hume,  263 ; — so  also  for  the  convenience  of  the  witnesses  and 
jurun.  I  think  the  same  reasons  apply  to  the  continuing  as 
the  commencing  a  cause.  It  is  said,  iudecd,  that  Hume  does 
not  take  this  view.  But  this  is  quite  a  mistake.  On  the  con- 
trary, Hume  says  expressly — "  Whatever  the  reason  of  the 
adjournment,  tlie  libel  mutt  be  continued  to  a  certain  day.  For 
the  same  reasons  which  apply  to  the  first  diet,  no  such  thing  is 
kuown  in  (he  practice  of  the  Court  as  the  continuation  of  a  diet 
indefinitely  or  aim  rfis." — 2  Hume,  p.  2TS.  Accordingly,  what 
are  the  reasons  to  which  Hume  alludes  as  applicable  to  the 
case  of  a  continued  as  much  as  to  that  of  a  first  diet  ?  They 
are  just  those  which  I  have  already  referred  to  as  mentioned 
by  that  author— S  Hume,  p.  263.  Then,  while  the  reason 
appear*  to  me  to  exist,  and  we  find  tlie  practice  is  so  also, 
in  order  that  the  matter  may  never  be  out  of  the  hands  of  the 
Court — for  though,  in  the  case  of  a  formal  continuance  of  diet, 
the  case  la  only  before  one  Judge,  it  ia  quite  competent  for  the 
panel  to  appear  and  object  to  the  delay  of  the  case — he  may 
always  appear  to  state  whatever  he  chooses.  No  doubt  there 
it  no  statute  for  this,  but  the  custom  has  been  uniform  since 
the  constitution  of  the  Court.  Great  part  of  our  criminal  law 
rests  on  usage.  Tiint  there  shall  be  fifteen  days  indudrt  on  an 
Indictment — that  liatsof  the  witnesses  and  juror*  ahall  be  given 
to  the  panel,  the  necessity  of  the  personal  presence  of  (he  panel, 
the  enclosure  of  witnesses,  and  of  the  assize, — so  also,  I  rather 
think,  the  service  of  the  indictment  on  each  panel,  when  there 
are  more  than  one  in  an  indictment ; — all  these  I  conceive 
to  be  matter*  of  essential  justice, — but  they  all  rest  on  usage. 
Soma  of  them  may  not  he  of  so  much  importance  now  as 
they  once  were;  but,  being  matters  of  comuctudinal  practice, 
a  panel  brought  into  this  Court  is  entitled  to  rely  on  It,  that 
in  his  cue  there  shall  bo  no  departure  from  It.  But,  then, 
because  they  are  only  matter  of  practice,  It  is  not  fur  us  to 
change  tlieoi.  What  has  been  fixed  by  practice  from  1672 
down  to  the  present  day,  is  not  a  thing  that  any  person  Is 
entitled  to  change  by  reason  of  a  change  of  times  or  customs, 
or  of  the  convenience  of  the  country.  We  cannot  alter  the 
rule  of  peremptory  diet.  If  it  be  useless  or  inconvenient,  it 
may  be  removed  by  statute,  but  this  Court  cannot  interfere 
witb  it.  Then,  if  this  be  the  rule  iu  proceeding*  pending 
trial,  doe*  it  cease  to  he  applicable  after  verdict?  If  so,  it 
must  be  at  applicable  to  a  case  in  the  High  Court  as  to  one  on 
Circuit,  Hume  *aya  that  the  rule  applies  to  all  stages  of  the 
ease;  and,  except  in  the  cases  referred  to  by  the  Crown,  it 
has  been  the  uniform  practice  to  make  no  distinction,  whether 
the  continuation  takes  place  before  or  after  the  verdict  I*  given. 
So  authority  is  given  lor  the  distinction.  It  1*  a  distinction 
taken  fcr  the  first  time.  The  reason  given  by  Hume  applies  to 
the  cue  after  as  well  as  before  the  verdict — that  the  process  is 
not  concluded.  Now,  here,  we  have  a  certification  to  the  Conn 
taconriikr  the  validity  of  an  objection  arising  in  the  course  of 
tho  to*!  But  uo  day  is  fixed  for  this  proceeding.  It  Is  an 
OAistloa  at  this  stage  while  tlie  sentence  is  not  yet  prouoo need. 
I  have  always  held  that  a  criminal  process  is  not  concluded 
till  sentence  ia  pronounced.  Till  that  i*  done,  the  prosecutor 
WjwtfftHmr  the  case— till  that  is  done,  the  panel  nan  state  any 
cbjactijp.  It  cannot,  then,  be  a  concluded  case  ;  and  such  is  the 


view  taken  by  all  onr  author*.  Then  the  present  case  is  (till 
undisposed  of.  Due*  the  fact,  that  thia  Is  a  certification  from 
the  Circuit,  and  not  a  continuation  by  the  High  Court,  matte 
any  difference?  The  procedure  by  certification  from  the  Cir- 
cuit Court  Is  not  statutory,  but  that  seems  to  me  to  make  tlie 
rule  rather  stronger.  It  is  said  that  it  is  necessary,  frum  the 
very  constitution  of  the  Circuit  Courts,  that  there  should  be 
no  such  rule,  for  the  Judces  on  Circuit  know  not  on  what 
day  the  High  Court  will  ait,  Now,  what  is  the  constitution 
of  the  Circuit  Court?  It  is  a  mistake  to  say  it  is  a  different 
Court  from  the  High  Court,  and  has  nothing  to  do  with  the 
diets  of  this  Court.  Oti  the  contrary,  it  ia  the  same  Court.  Il 
Is  the  Court  of  Justiciary  sitting  on  Circuit.  As  Hume  say*, 
it  is  a  dislribution  of  the  Judges  of  Ihe  High  Court  for  perfor- 
mance of  their  business  separately.  What  ia  certification,  then, 
but  a  reference-  of  Ihe  point  at  issue  to  a  fuller  meeting  of  the 
same  Court.  In  principle,  therefore,  there  ia  nothing  Incom- 
petent in  certifying  to  a  particular  day.  Difficulty  srlsing  from 
ignorance  of  the  days  the  Court  will  ait,  there  is  none,  for  the 
statute  say*  that  the  High  Court  is  to  sit  every  Honilay  during 
Session,  and  it  may  sit  oflener  if  required.  No  difficulty  baa 
been  found  in  practice.  In  the  ease  of  Ferguson,  as  the  Lord 
Justice  Clerk  baa  explained,  there  was  no  certification.  There* 
fore,  being  merely  a  reference  to  a  fuller  Court,  tlie  case  Is  jusf 
tlie  same  as  if  this  Court,  some  day  consisting  merely  of  threw 
Judges,  were  to  delay  a  cause  till  there  should  be  a  fuller  meet' 
ing.  Then  the  only  question  is.  if  there  is  to  be  any  difference 
when  the  case  originates  in  this  Court  ami  on  Circuit.  The  rea- 
sons for  the  rule  of  peremptory  diet  are  the  Same  in  both  case*. 
Ia  not  the  prosecutor  equally  bound — is  not  the  Court  equally 
bound — to  let  the  panel  have  a  particular  day  when  he  nan  insist 
on  being  heard?  Then,  is  there  any  difference  in  practice  be- 
tween the  Circuit  and  High  Court?  The  certification  may 
arise  at  two  periods  of  the  trial — before  the  assise  Is  set,  or  after 
the  verdict  has  been  given.  If  taken  before  tlie  verdict,  it  it  of 
little  consequence  whether  the  day  is  given  or  not.  For,  in  that 
case,  it  must  always  be  necessary  to  begin  a  new  process.  Sj 
also  in  the  old  form,  where  a  case  was  sent  to  the  Circuit  to  be 
tried, and  in  all  cases  of  object  ion  to  the  presentment.  Then,  with 
regard  to  sentence,  there  are  many  case*  of  cert  location,  but  in 
no  Instance  is  the  day  not  fixed.  If  In  all  these  case*  the  day  Is 
fixed,  I  agree  with  the  Lord  Justice- Clerk,  that  where,  in  the 
High  Court,  a  day  would  be  fixed,  there  ia  no  reason  why  there 
should  be  any  difference  in  regard  to  the  Circuit  Court.  Wo 
come,  then,  to  these  instances,  which  are  said  to  break  the  conti- 
nuity of  the  practice.  If  there  had  been  such  instances,  it  might 
have  been  pleaded  that  there  was  a  breach  of  the  continuity;  but 
the  fact  that  tlie  rule  has  been  broken,  if  no  notice  has  been  taken 
thereof,  will  not  do.  Unless,  therefore,  some  considered  case  can 
be  pointed  out  to  us,  I  cannot  hold  that  there  has  been  a  breach 
of  the  continuity  of  the  rule.  Tlie  first  case  was  that  of  Col- 
lumbine.  But  there  is  nothing  In  that  case,  for  there  the  question 
was  never  raised,  whether  the  process  subsisted.  The  Circuit 
Court  superseded  advising  en  objection  made  by  the  panel,  and 
remitted  him  to  be  tried  "  befure  the  Lords  of  Justiciary  at 
Edinburgh,''  and  ordered  him  to  be  delivered  to  the  Sheriff 
of  Edinburgh,  to  be  imprisoned  in  the  To]  booth  of  Edirb- 
burgh,  "until  lie  be  thence  liberate  in  due  course  of  law." 
That  was  what  was  done  there.  The  party  petitioned  for 
banishment,  and  enacted  himself  in  the  books  of  adjournal 
to  leave  Scotland  for  life.  Ferguson's  was  not  a  caw  of  certifi- 
cation. After  the  verdict,  and  before  sentence,  an  agreement 
was  made  by  the  panel  and  prosecutor  that  sentence  should  not 
be  pronounced  on  that  day,  but  on  another,  it  being  understood 
tint  the  Advocate-Depute  should  hare  it  in  his  power,  at  a 
future  period,  to  move  for  sentence  in  the  High  Court  in  the 
event  of  hi*  finding,  on  inquiry,  that  the  facts  stated  by  the 
panel's  counsel  were  not  fully  supported.  I  do  not  say  whether 
that  bargain  was  obligatory  or  not ;  but  there  are  many  things) 
which  may  be  obligatory  with  the  consent  of  the  granter,  which 
are  quite  incompetent  without.  A  party  may  consent  to  the 
admission  of  documents,  or  he  may  consent  to  be  banished  with- 
out trial  or  proof  of  guilt.  That  was  the  transaction  in  Fet- 
gnson's  case.  I  do  not  say  that  was  an  illegal  contract :  1  give 
no  opinion  on  that  point.  But  when  the  case  came  on  here,  no 
objection  wa*  taken,  and  the  case  just  proceeded  on  the  footing 
of  that  agreement.  Then,  in  the  case  of  M'Qrngor,  it  appear* 
that  the  diets  were  continued  from  time  to  time  for  a  consider- 
able period,  and  then  an  interlocutor  was  pronouivBd  conti- 
nuing the  diet  until  he  should  be  apprehetwled.     Bat  beta  aa  u 
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M  Ureter's  can;  and  ili«i  ..r  Ferguson,  they  .ere  not,  In  prin- 
ciple, the  Mme  as  mn  indefinite  certifiuition  trnm  the  Circuit 
Court  Tlw-e  proceedings  umy  be  li  "1  nr  good — that  is  another 
question.  The  question  nlwavs  is.  diii  the  pre.cess  tali  f  At  the 
Hunt,  one  or  two  cute*  are  brought  forward  i  but  will  one  or  two 
ir*lim«t  break  the  continuity  of  practice?  In  these  cases,  no 
objection  iv;is  taken.  If  there  had  been  a  practice  of  so  doing, 
il  would  have  been  a  different  thing.  The  case  of  Drysdalo  was 
one  of  a  houil.  and  cornea  under  the  same  principle  as  that  of 
Ferguson.  Then,  with  regard  to  appeals  to  the  Circuit  Court 
In  criminal  cases,  to  which  it  bus  been  observed  the  rule  of  per- 
emjitury  diet  does  not  apply,  there  is  a  manifest  distinction  be- 
tween these  and  the  present  case.  The  appeal  is  a  process  of 
review — the  original  process  has  been  prosecuted  tn  an  end. 
Indeed,  I  may  mention,  in  reference  to  what  I  said  before  as  to 
usage,  that  titers  is  nn  statutory  authority  for  the  finality  of 
tlie  sentences  of  this  Court,  nor,  again,  for  the  necessity  of  the 
pretence  of  the  party.  Now,  In  criminal  appeals  to  the  Circuit 
Court,  the  presence  of  the  panel  is  not  usual,  nor  is  it  necessary. 
Is  I  hat  any  precedent  for  holding  that  parties  need  not  be  present 
In  this  Court?  If  it  is  a  precedent  for  the  one,  it  must  be  for  the 
other.  If  it  is  a  proof  tint  a  con  t  inn  at  ion  need  not  be  to  a  certain 
day,  is  it  not  equally  n  proof  that  the  panel  need  not  be  present? 
But  the  reason  that  there  ia  no  peremptory  diet  is,  that  the 
appeal  ia  to  the  Circuit  Court,  and  it  may  very  possibly  lie,  that 
at  the  tine  the  appeal  is  taken,  the  day  on  which  the  Circuit 
Ciinrt.  is  to  be  held  is  not  fixed.  Thus,  none  of  these  excep- 
tional cases  form  any  exception  to  the  brnad  rule,  that,  hi 
criminal  cases,  tire  diet  it  peremptory — a  rule  whioh  involves, 
that  the  diet  muat  be  kept  up  from  time  to  time.  If  it  falls,  the 
prncest  falls.  If  the  process  hilt,  the  question  remains,  no  doubt, 
whether,  on  account  of  the  ttuze  at  which,  in  tile  present  case, 
the  process  has  fallen,  it  ia  incompetent  to  raise  a  new  process. 
That  is  a  point  on  which  I  litre  formed  no  opinion;  but  I  hare 
formed  a  very  decided  opinion,  that  the  objection  at  present 
under  consideration  ninat  be  sustained. 

The  Court  pronounced  the  following  interlocutors : — 
On  the  petition  for  the  prisoners: — 

•'The  Lord  Justice  General.  Lord  Justice  Ck-rk,  and  Lords 
Commissioners  of  Justiciary,  having  resumed  consideration  of 


thu  Hbrii  Court,  find  that  the  instance  line  fallen;  and,  there, 
fore,  discharge  the  warrant  under  which  the  petitioners  are 
now  incarcerated,  am  I  ordain  thorn  to  be  set  at  liberty:  Quoad 
■lira,  refuse  in  hoa  ttatu  the  de*ire  ol  the  petition." 

On  the  petition  for  tho  Lord  Advocate — 

"The  Lord  Justice-General,  Lord  Justico-Clerk,  and  Lords 
porn  mission  ore  of  Justiciary,  having  resumed  consideration  of 
this  petition, — inrespect  of  the  judgment  this  day  pronounced 
On  the  petition  for  the  prisoners,  refuse  the  desire  of  this 
petition." 

Acl.Lognn,  Yonng,  W  H.  Murray;  Lachlan  Mackintosh, 
6SC.  A<jmt.  —  AU.  Lord  Adv.  (InglisK  SoL-Gen.  (Heaves), 
Mute;  James  Tytlcr,  W.S.  Agent.— (W.G.T.) 

10ft  June  1852, 

Fibst  Division. 
No.  246. — Mrs.  Mark  Donaldson  or  Milne,  Pursuer, 

t>.  James  Donaldson,  Defender. 
Proof—  AdmNslon  and  Qualification— A  tuert  £  fir  £200.  B 
admillfi!  the  debt,  mbject  to  a  counter  claim  Mated  ia  another  part 
of  the  record,  and  not  connectrd  in  point  of  lime  or  origin  u-tlL  the 
claim  Jtwf  for.  Held  that  the  qualification  fill  to  be  taken  vitn 
ihe  admiaiou, — there  bang  no  tvidchcc  of  the  claim  except  the  ad- 

Stamp — Prom issory. Note — Proof — Held  that  the  fitkmng  docu- 
ment teas  a  promiseory-nole,  and  therefore  inadmietibU  fir  vanl  of 
Xamp:—"  M  *BT— /  am  due  you  the  lam  of  £200,  ufaeft  money  I 
tholl  pay  ;/oa  when  called  for. ' 

This  was  an  action  in  the  Sheriff  Court  of  Kincardine 
,.  to-  recover  payment  of  £200,  under  deduction  of  pay- 
or, ti  to  account. 


'     The  pursuer  was  the  defender's  sister.    She  was  exe- 
,,  cut rijt-da Live  of  her  late  husband,  William  Milne.    The 


defender  was  the  sole  executor  and  universal  legatee  of 
the  late  John  Donaldson,  the  father  of  both  parties). 
The    following  statement  and  answer  appeared  on 

record : — 

"  0:;u.  2.  That  the  said  James  Donaldson,  defender,  i*  justly 
addebted,  resting  and  owing  the  pni.uer.  na  executrix  inc. 
said,  the  sum  of  £200  sterling,  advanced  l.v  her  and  her  do- 
ceased  husband  to  him  on  the  28lb  Hay  IMS,  with  the  less! 
interest  thereof  sinre  doe  and  till  paid,  under  deduction. i if  the 
sum  of  £100  sterling  paid  to  account  thereof  on  the  ftb  daw 
of  June  1846,  and  £28  :  5s.  paid  to  account  on  the  9th  of  July 
last,  in  terms  of  your  Lordship's  interim-deorea,  with  inters** 


"Ans.  2.  Dr-ul.il  or.  stated;  bat  admitted  that  il 
received  from  the  pursuer's  deceased  hnnlflmd,  Wiflbui  Bilne, 
£200  on  or  alioat  25th  May  1846,  of  which  be  repaid.  *100  on 
or  alwmt  Tth  June  immediately  thereafter,  and  £24:  ft*,  on 
Otli  July  last,  in  terms  of  the  interim- decree  prononDcvd  by 
your  Lordship.     The  balance  ia  subject  to  compensation  as 

The  counter  claim  alluded  to  at  the  close  of  the 
above  answer,  was  set  forth  in  the  defender's  statement 
as  arising  upon  a  bill  for  X50  drawn  on  21st  December 
18:11  by  Robert  Rust  on  Mr.  Milne,  the  pursuer's  hus- 
band, and  the  defender.  It  was  stated  th.it  the  advance 
had  been  made  by  Rust  to  Milne,  and  that  the  defender 
had  merely  signed  the  bill  as  cautioner.  The  following 
was  the  defender's  statement  as  to  payment  of  the  bill: — 

'■  Stat.  3.  On  or  about  20th  November  1835  (at  which  tine 
tho  pursuer  and  her  late  husband  were  living  at  a. distance 
from  her  father,  the  late  Joliu  Donaldson,  Cotbank),  the  de- 
fender |'aid  (or  at  least  gave  money  to  the  pursuer  for  that 
purpose)  to  William  liust,  at  Tilllegowiile,  the  executor  of  lb* 
said  Robert  Bust,  £J0  sterling,  contained  in  and  due  bv  tba 
said  bill,  iu  consequence  of  the  inability  of  the  said  Wiftiaat 
Milne  to  pay  the  Mime ;  and  the  said  bitt  having  accordingly 
been  paid  tothesnld  o  llliain  Bust  with  theaald  £50  aiippUrd 
an  aforesaid  by  the  defender,  the  said  bill  was  then  delivered 
up  by  the  pursuer  to  the  defender,  and  was  thereafter  retained 
by  him  as  a  proper  voucher  of  debt  against  the  said  WItmva 
Milne,  or  otherwise. 

"  Stat.  4.  At  the  time  when  the  said  bill  wns  paid,  and  fcr 
a  good  many  years  previously,  the  father  of  the  parties,  tba 
late  John  Donaldson,  farmer,  Cotbank,  waa  in  a  state  nearly 
approaching  to  dotage,  and  was  taking  uo  charge  of,  or  In- 
terest in,  bin  farm  anil  other  affairs.  The  defender,  who  then 
lived  in  family  with  him,  took  the  sole  charge  and  ntaaaae- 
mint;  and  us  the  said  John  Donaldson  bait,  with  the  defen- 
ders full  knowledge  and  approbation,  previously  settled  hit 
affaiis  intuitu  morlie,  by  a  disposition  by  which  the  defen- 
der was  constituted  his  sole  executor  and  uuivetsal  legator. 
the  defender  never  kept  any  separate  account  nf  hit  lulio- 
niissions  with  his  fathers  means  and  effects  from  his  uwn.and 
cannot  therefore  State  positively  whether  the  fund*  with  which 
the  bill  to  Bust  was  paid  were  his  own  or  bis  father's  ;  tat,  at 
all  events,  the  money  is  now  due  to  him,  either  indlvulnaD.r, 
or  in  bis  character  of  sole  executot  and  universal  legator  of  ha 
father,  duly  confirmed." 

The  pursuer  denied  "that  ever  the  bill  was  delivered 
to  the  defender  by  the  pursuer  or  any  other  perron;  -but 
it  was  sent  or  delivered  to  the  defender's;  father,  for  fh« 
purpose  of  satisfying  him  that  it  was  paid."  : 

This  bill  was  produced  by  the  defender,        ,    ,  n, 

Besides  the  above  admission,  the  pursuer  al*w  "i^fied 
on  the  following  document  (unstamped)  in  support  of 
her  claim: — 

"  Mart— I  am  due  you  the  sum  of  two  hundred  Maids 
sterling,  which  money  I  shall  pay  you  when  called. ftaav  .jUul 
1  retiiaio  your  out.  servL  Jambs  "  -  rrssri  L" 

There  was  the  following  marking  on  the  back  ••aflfcis 
document  : —  ■'  ■»* '  ■i'"' 


•raar 
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IN  THE  COURT  OF  SESSION,  Set. 


The  pursuer  also  railed  upon  a  correspondence  which 
used  between  her  son  John  Milne  and  the  defender. 

t  will  be  sufficient  to  quote  the  following  passage  from 
tie  last  letter  of  the  series  produced : — 

•'Jobs— I  received  a  letter  from  you  still  demanding  moro 
lonev,  which  demand  I  cannot  comply  with,  fur  I  have  paid 
our  mother  mure  money  than  what  I  am  dne  her ;  there  is 
til  fitly  pounds  in  my  hands,  which  I  am  ready  to  pay  when- 
rtr  yo'ui  mother  shall  pay  the  fifty  pounds  that  she  is  due  me, 
■til  tlit  ititt rent  for  ten  year*,  which  amounts  to  nearly  twenty- 
r«  pounds,  I  think.  And.  until  that  he  settled,  1  am  fully 
etermincd'iiot  to  pay  until  1  am  compelled  by  legal  measures, 
i  you  Kay  you  are  to  do,  and  which  I  am  ready  to  defend  I 
now  Chat  ibavs  aUoved  the  Mil  which  1  hold  to  run  out; 
jI  I  can  have  your  mother's  oath — which,  undoubtedly,  she 
ill  have  to  gi  ve— and  I  am  rather  doubtfel  if  she  can  peal- 
vely  swear  that  that  fifty  pounds  was  never  to  be  paid." 

The  Sheriff-substitute  pronounced  the  following  intcr- 
■cutor  on  10th  Feb.  1848: — 

"Findx,  lit.  That  the  pursuer,  as  executor-dative  decerned 
1-1  ('  i(:iir:ia-(l  to  her  late  husband,  is  fn  riluto  to  sue  for  all  debts 
ae  to  liiiu,  and  that  the  defender,  as  solo  executor -no  min  ate 
'  Lis  father,  and  duly  confirmed,  is  entitled  to  sue  for  any 
elc  due  to  him:  Finda,  2d,  That  the  pursuer's  husband 
jtrungd,  on  21st  December  1831,  the  ium  of  £50  sterling 
..in  the  late  Robert  Must,  and  that,  on  that  day,  he,  and  the 
cftniler  as  his  cautioner,  granted  to  Rust  a  bill  for  the  said 
mi  of  £50,  borrowed  by  and  for  the  Use  of  the  pursuer's  hna. 
ind :  Find*,  id.  That  said  sum  was  paid  on  20th  Novem- 
«  1SS&  to  William  Bust,  the  executor  of  the  said  Robert 
'is: :  Finds,  4'A,  That  the  puntuer  does  not  allege  that  said 
II  was  paid  out  of  the  funds  of  her  lute  husband,  the  prin- 
pa!  debtor,  l.ut  avers  that  the  £60  wherewith  the  said  bill 
•s  paid,  were  given  for  that  purpose  by  her  father,  either 
i  her  or  her  late  husband  :  Finds,  6tk,  That  no  evidence  of 
ill  allegation  has  been  adduced  by  the  pursuer,  and  that 
nmUm  im  p'titmUur .-  Finds,  tl/A,  That  said  discharged  hill 
as  In  the  repositories  of  the  late  John  Donaldson,  the  father 
'the  {■ttrflea,  and  In  the  possession  of  the  defender,  until  pro- 
need  m  process  ;  and  that  It  must  be  held  in  point  of  law 
>  have  been  paid  either  from  the  private  funds  of  the  defen- 
«T,  or  from  the  estate  of  his  late  father  ;  that  as,  by  the  deed 
o.  11  of  process,  the  defender  Is  sole  executor  of  his  late  fa- 
iit,  uiid  is  duly  confirmed  as  such,  ho  is  untitled,  in  either 
'  these  cases,  to  compensate  this  debt  with  the  claim  of  the 
unraer:  Finds,  1th,  That  the  sexennial  limitation  of  bills 
jtt  not  apply  to  a  claim  of  relief  by  a  cautioner  against  a 
i-acceptor,  for  whose  accommodation  he  has  sitlwcribed  the 
ills;  and,  therefore,  lepels  the  plea  of  prescription  :  Finds, 
h,  That  the  acknowledgment  produced  is  a  promissory -note, 
id,  being  unstamped,  is  null  under  the  stamp  act,  and  affords 
i  legal  evidence  of  debt :  Finds,  9th,  That  the  only  evidence 
'  the  putsuer'a  claim  arises  from  the  defender's  admissions, 
hich.  in  the  circu m stances,  must  be  taken  under  the  qualiQ- 
itiou  annexed  to  them — vis.  tlic  defender's  claim  of  cotnpen- 
ition  ;  and,  therefore.  In  the  whole  circumstances,  decerns 
i  favour  of  the  pi.nuer  against  the  defender  for  the  sum  of 
HOO,  with  legal  interest  from  and  after  the  26th  day  of  May 
ilo  until  paid  ;  but  always  under  deduction  of  the  following 
ims  ria-d  to  account :— £100  paid  on  the  Tth  day  of  June 
Ho,  and  JE23 :4s.  paid  on  the  IStb  day  of  July  1846,  with 
id  local  interest  respectively  thereon  ;  and  of  the  sum  of  £60 
erliiiti.-wlLh  livnl  iularest  from  Ihu  20th  day  of  November 
*35  till  said  last-in eutiuued  sum  is  paid  :  Finds  the  defen- 
;i  entitled  tci  expenses." 

To  this  interlocutor  the  Sheriff  (Cowan)  adhered  on 
ppeal,  and  added  the  following — 

"  -Volt. — The  counter  claim  which  has  been  sustained  by  the 
iiirifl'-siibsLitute  does  not  rest  only  on  the  qualification,  sub- 
ct  to  wliioh  the  debt  pursued  for  by  the  pursuer  is  admitted, 
uirubniativo  of  that  statement  by  the  defender,  there  seems 
i  the  Sheriff  sufficient  evidence  to  support  the.  claim.  The 
unmet  admit*  that  the  defeudor,  although  acceptor  of  the 
ill,  was  merely  cautioner  of  the  other  acceptor,  the  husband 
'  the  pursuer,  and  whom  she  represents ;  and  it  is  thought, 
ntwithitandlng  the  special  circumstances  founded  on  by  the 
inner,  that  snbsf  titisJly,  and  to  all  legal  effects,  the  defen- 


der's claim  for  relief  as  cautioner  must  he  Judged  of  as  If  ha 
had  diiectly  paid  the  hill  to  the  creditor,  and  now  produced 
the  retired  acceptance  in  support  of  his  claim  to  be  relieved 
by  the  representative  of  the  true  debtor.  Looking  at  tin 
whole  statements  on  record,  and  the  productions,  the  Sheriff 
considers  that  the  whole  claim  of  lellef  pleaded,  by  the  defeb- 
dur  bus  been  proved." 

The  pursuer  having  presented  a  note  of  advocation, 
the  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— 

"Advocates  the  cause:  and,  with  reference  to  the  fourth  and 
fifth  findings  in  the  interlocutor  of  loth  February  ISIS,  finds 
that,  In  the  original  condescendence,  the  pnrsuer  (com plainer) 
averred  that  the  £60  wherewith  the  bill  for  that  sum  was  paid, 
was  received  by  her  as  a  donation  from  her  lather,  John  Don- 
aldson, for  that  purpose,  and  was  so  applied  through  the  me- 
dium of  her  son,  John  Milne:  That,  in  the  revised  condescen- 
dence, her  statement  is  (answer  to  article  8  of  respondent's 
statement),  that  the  bill  was  paid  by  John  Milne,  the  pursuer's 
sou,  who  received  the  money  from  the  pursuer,  the  money  being 
her  own  property:  That  even  assuming  that,  by  tbe  last  state- 
ment, it  Is  intended  to  be  alleged  that  the  money  referred  to 
was  not  received  by  the  pursuer  (complainer)  from  her  father, 
and  that  such  is  to  be  taken  as  its  meaning,  neither  of  the  state- 
ments is  supported  by  any  evidence,  and  that,  in  the  other  cir- 
cumstances admitted  or  proved,  there  Is  no  presumption  in 
favour  of  either  of  them  :  And,  with  this  variation,  adheres 
to  the  interlocutors  under  review,  and  decerns  in  terms  there- 
of:   Finds  the  respondent  entitled  to  expenses  in  this  Court. 


though  not  reported,  was  token  to  the  Inner-House,  be.  In  the 
note  subjoined  to  his  interlocutor,  made  the  following  state- 
tnent  in  regard  to  the  effect  of  a  qualified  admission  by  the 
party  defender  in  the  suit — 'The  authorities  appear  to  go  to 
this,  that  where  it  is  not  a  case  of  prescription,  and  the  pursuer 
founds  on  the  admission  of  the  defender  for  the  support  of  his 
claim,  he  must  take  the  admission  as  a  whole,  and  cannot  coll 
out  such  parts  of  it  as  are  favourable  to  himself.  If  a  ease  Is 
to  be  allowed  to  stand  exclusively  upon  the  admission  of  tho 
defender,  tbe  pursuer  cannot  take  one  side  of  an  account  given 
In  by  the  defender,  without  taking  the  other  ;  although  it  may 
be  competent  to  him,  while  be  takes  the  admission,  to  rebut 
the  qnuliflcations  by  evidence.  But  if  he  offers  noun,  end 
makes  no  reference  to  oath  (which  is  the  cane  hen-),  so  that 
the  case  is  left  on  the  admission  of  tbe  defender  alone,  then  the 
admission  must  be  received  with  all  the  adject,  d  qualifications, 
and  the  puisuer  cannot,  by  rejecting  them,  supeis.de  the  ne- 
cessity of  leading  farther  proof  on  his  part.'  This  view  of  the 
law  was  given  effect  to  in  certain  of  the  finding*  of  tbe  inter- 
locutor reclaimed  agaiust,  and  they  were  adhered  to  by  the 
Court— their  lordships,  it  is  understood,  roiicuiriug  in  the 
opinion  of  the  Lord  Ordinary,  which  was  held  to  he  eoutinritd 
by  the  English  case  of  SandaU  and  athtri,  Ainguca  of  AnJerion, 
a  Bankrupt,  v.  Blackburn,  decided  by  Chitf-Jattia  Manrfield,  6 
Taunton' i  RtparU.  245 — which  was  iclied  on  in  tbcInnei-ttoUH, 
although  uot  previously  cited. 

"  In  conformity  to  tbe  dextrine  as  thus  explained,  the  result 
is,  that  in  thecaseofu  qualified  admission, a  qualification  which 
in  an  oath  on  reference  might  be  excluded  as  extrinsic,  is  not 
excluded,  but  Is  to  he  taken  aLmg  with,  or  as  a  part  of  the  ad. 
mission,  if  tbe  opposite  party  allows  bis  claim  to  stand  exclu- 
sively upon  the  admission.  One  reason  of  the  destination  sucsns 
to  bo,  that,  in  the  case  of  a  reference  to  oath,  no  contrary  or 
rebutting  proof  is  allowed  to  the  opposite  party — whereas,  in 
the  case  of  qualified  admission,  the  qualification  may  be  rebus- 
ted  by  contrary  proof.  In  the  Jirtt,  rebutting  evidence  of  an 
adjected  qualification  not  being  competent,  the  admission  may 
bo  separated  from  everything  which  accompanies  it  that  is  sot 
clearly  an  in tiinsic quality,  and  maybe  founded  outer st  against 
the  party  admitting ;  while  in  tbe  latt,  rebutting  evidence  of 
au  adjected  qualification  being  competent,  things  not  amounting 
in  law  t»  what  in  an  oath  would  form  an  intrinsic  quality,  must 
be  taken  as  qualifying  the  admission,  and  available  to  the 
party  admitting,  against  tbe  party  founding  on  the  admission. 

"Then,  looking  to  the  circumstances  of  the  present  case, 
the  Lord  Ordinary  has  been  unable  to  see  any  ground  for  re- 


in against  him.    The  claim 
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k  oonforaedly  not  lent ructed  otherwise  Uimi  by  the  respondent's 
admiaaloo;  and  the  Lord  Ordinary  doe*  not  find  in  tho  facts 
admitted  or  proved  anything  to  rebut  the  qualification  with 
which  it  is  mode.  Tbe  correspondence  referred  toby  the  com* 
plainer,  when  duly  considered,  does  not  appear  to  approach  to 
anything  of  the  kind  ;  and  not  only  so,  nut  the  qualification  is 
not  left  to  rest  wholly  on  tbe  statement  uf  tbe  respondent, 
which  might  have  been  sufficient.  It  U  supported  by  the  re- 
cord, and  writs  produced. 

"  The  bill  is  in  process  which  arose  out  of  the  matter  In  which 
Che  respondent's  counter  claim  originated.  The  com  plain  fir's 
lata  hnsband  and  the  respondent  are  the  acceptors.  It  h  ad- 
mitted by  the  com  plainer  (lint  tho  respondent's  name  was  there 
toldg  ai  cautionrr  for  the  other  acceptor.  The  bill  was  produced 
by  the  respondent.  This  claim  for  relief  against  hie  co-acoep- 
tor,  or  the  complainer  as  representing  him,  could  not  be  met 
by  the  plea  of  prescription.  And  going  no  farther  into  the 
averments  on  the  record,  the  legal  presumption  would  I™,  that 
the  bill  had  been  paid  by  the  respondent,  and.  upon  the  tacts 
as  above  stated,  he  would  be  entitled  to  iclief.  It  is  Indeed 
alleged  tbat  the  respondent  has  not  averred  that  he  paid  lh* 
bill.  This  is  a  mistake.  His  averment  truly  la,  tbat  he  paid 
tt  bb  debtor  in  it,  to  tbe  drawer,  bat  that,  in  the  cirenmatan- 
eet  which  he  explains,  he  is  unable  to  say  positively  whether, 
In  paying  ft,  be  did  it  with  funds  of  his  own,  or  with  money 
taken  by  him  from  thu  funds  of  bis  father,  John  Donaldson, 
which  were  under  bis  charge-  Whether  it  was  done  with  the 
one  or  the  other,  is  Immaterial.  But  then  it  in  averred  by  the 
complainer,  in  her  answer,  in  tbe  revised  condescendence,  w 
article  3  of  tho  respondent's  statement,  that  she  paid  the  bill 
With  her  van  funds.  In  the  original  condescendence,  she  had 
Waled  that  It  was  paid  with  money  which  she  had  got  from 
her  father,  John  Donaldson,  for  that  purpose.  Taking  the  for. 
mer  statement,  and  assuming  it  to  exclude  (as  was  contended 
by  the  complainer  in  the  Inferior  Court)  the  construction,  that 
the  money  called  by  the  complainer  her  own  came  from  her 
father — which  may  well  be  doubted,  considering  the  way  in 
which  It  is  made — (see  Sheriff  substitute's  note  to  Interlocutor 
of  18th  July  1848) -it  only  renders  it  tbe  more  unintelligible 
how  tbe  bill  should  ever  have  come  Into  the  possession  either 
of  the  late  John  Donaldson,  or  bis  son,  the  respondent  The 
reason  assigned  by  the  complainer  Is  manifestly  quite  unsatis- 
factory. But,  at  any  rate,  her  statement*,  whichsoever  of  than 
•re  adopted,  are  totally  unsupported  by  evidence,  and  entitled 
to  no  weight 

"It  maybe  that  ft  rsnot  very  well  explained  by  the  respon- 
dent how  he  should  have  given,  as  he  admits  be  did,  an  ac- 
knowledgment to  tbe  complainer  for  £200,  when,  at  Its  date, 
according  to  the  qualification  with  which  that  admission  is 
made,  she  was  debtor  to  him  in  160,  with  interest  from  No- 
vember If  86.  But  there  isnothing  so  Inconceivable  or  absurd 
In  this,  that  it  must  bo  held  of  force  absolutely  to  negative  the 
truth  of  the  qualification  or  counter  claim.  It  is  quite  oon- 
ceivable  that  the  acknowledgment  for  the  £200  might  be 

£ven  while  the  counter  claim  fur  £60  existed,  each  being  thus 
ft  to  stand  on  Its  own  voucher,  and  to  have  efluct  in  the  final 
adjustment  between  the  parties. 

"Therefore,  upon  tbe  whole  matter,  while  tbe  Lord  Ordi- 
nary li  disposed  to  think  that  the  respondent's  counter  claim 
might  almost  be  maintained  independent  of  any  aid  from  tbe 
doctrine  of  qualified  admission,  he  is  farther  of  opinion,  tbat, 
In  the  circumstances  at  appearing  from  the  statements  in  tbe 
record  and  productions,  the  quality  with  which  the  respon- 
dents admission  was  made  cannot  be  rejected,  but  must  be 
taken  as  a  part  of  it;  and  that,  in  sustaining  the  respondent's 
counter  claim,  the  case  ha*  been  well  decided  In  the  Inferior 
Court." 

The  pursuer  (advocator)  reclaimed. 
Frater  for  reclaimer — 

This  is  an  action  for  £200  advanced  to  tbe  defender  by 
tbe  puraner  and  her  deceased  husband,  on  28th  Hay  184S, 
There  is  a  distinct  admission  tbat  tbe  debt  was  originally 
due.  On  the  other  hand,  we  admit  that  4100  and  £28  of 
It  have  been  paid.  The  balance  is  admitted  by  the  defen- 
ster  to  be  due,  but  thU  admission  Is  made  subject  to  a  qua- 
lification. Our  averment  is,  that  £100  of  the  debt  still  re- 
mains unpaid-  All  tbat  the  defender  had  to  do,  .wan  to  admit 
•r  deny  tbat  tail  turn  la  due.  But  be  couple*  bis  admission 
with  tbe  statement,  that  upon  a  totally  separate  and  indepen- 


dent ground,  we  are  due  £b0  to  him.  TortttateatUiic 
properly  a  qualification  of  bis  admission— itistbsilakniiW 
a  counter  claim.  We  do  not  depend  on  the  adgnmidai 
as  evidence  of  the  debt.  It  is  proved,  tieaidsi,  bj  U;  kt- 
epondence  which  took  place  between  the  partial  U:, 
press  tbe  document  said  to  baa  bill,  and  a*  snt.ii,  inp.-»hi. 
tor  want  of  a  stamp.  Bat  all  these  letters  contain  4 din*-, 
ad  mission  of  the  debt.  Tbe  counter  claim  is  stated  a  toja 
of  a  bill  said  to  have  been  paid  for  behoof  of  iba  ptnutui 
her  deceased  husband.  In  order  to  entitle  the  ilsWtfUu 
up  a  counter  claim,  he  must  aver  tbat  the  bill  wu  pud  ij hi, 
self.  He  does  not  truly  say  tbat  it  was.  TbepsjissU^ 
hats  been  by  old  Donaldson.  Quomodo  amiUl  ualbthu 
to  keep  it  up  as  a  claim  against  tbe  pBnWst,  biadaijUj' 
Tbe  bill  was  found  in  tbe  repositories  of  ola  DcLiiktu. 
upon  tbat  bill  thin  party  says  he  it  entitled  to  id     * 


presumption  is,  that  the  bill  waa  paid  by  tbe  proper  Mu- 
Ferguson  v.  loons,  M.  1*88;  Thomson  on  Bills,  p.  EK  U 
the  authority  of  these  decisions,  I  have  to  content, tua 


presumption  being  that  the  bill  was  paid  by  tbe  pwptr  fc»; 
tbat  bill  cannot  be  sot  up  agsdust  my  demand.  Tterdwi 
Is  hardly  iieossaary  to  dUmsa  the  other  and  subtler  quae, 
dealt  with  by  the  Lord  Ordinary.  Tbe  Lord  OnJicai.t* 
gards  the  correspondence  altogether— e*y»  tbat  than  iiwpM 
of  the  debt  other  than  tbe  ad  mission  on  tbencord.  Kodaa, 
when  a  party  serves  an  account  upon  another,  tin  lamia  a 
entitled  to  take  tbe  credit  aide  ouly,  andaltogrtWiioto 
gard  the  debit.  The  whole  woouot  must  be  taico.cj^i 
It  That  is  quite  true ;  in  such  a  case,  the  adraisHs  ok  * 
taken  with  Its  qualification.  But  a  substantive  indtfuaii 
claim  cannot  be  called  a  qualification.  It  issdaiaten 
nected  in  point  of  substance  and  in  point  of  uaxaicti 
claim  which  is  admitted.- See  Phillippe  un  Eridta«,i4 
BthEd.1848.  Unquestionably, undertheprincipfcuiiJ!*!-. 
an  account  with  a  debit  and  a  credit  aids  matt  beroe  W 
ther.  But  it  baa  no  application  to  tbe  case  wtet,  wiaci 
time  nor  In  subject,  the  counterclaim  basanycouDrmnfla 
the  claim  which  la  admitted— bee  the  case  of  Baodill  rat* 
to  by  the  Lord  Ordinary,  6  Taunt  B45 ;  we  also  tbe  natpt 
ed  case  of  Miicaitney  ;  and  akao  tbe  case  of  Andante  t& 
ton),  June,  1,1827.  All  additions  to  judicial  stoiisaa* 
not  to  be  taken  as  qualifications.  In  a  reference  tn  «Ul  ** 
Is  a  judicial  contract;  but  not  in  an  ordiusrjr  judicial  *" 
don.  !/■  pBrtyBH3-8,lwasdueacertsinsum.  lioUbitpa 
it,  tbat  i«  a  qualification.  But  if  be  says,  I  ad  dM  a  tt.lt 
sum,  but  there  is  a  counter  claim  arising  out  of  t  Jii"5 
transaction  at  a  different  time,  that  is  not  a  qualitx-J' 
that  is  a  separate  and  Independent  counter  claim-Han" 
Elgin,  June  18,1887.  I  do  not  contend  for  the  whito 
here  laid  down  by  Lord  Jeffrey.  All  I  say  is,  thai  a  cw 
claim  laid  upon  an  Independent  ground,  la  to  be  dealt  atf 
extrinsic.— Pitcairn  v.  Frater,  July  7,  lbSS  ;  Mill*  i.  Ui?W 
Jan.  21,1846;  Taylor  on  Evidence,  i  478,  47ft.  HettUtJ 
liflcation  is  not  on  explanation  of  tbu  adDiisuui;  it  Si*1 
tiuct  entry  on  a  different  part  of  the  recoid. 

Monro  for  respondent — 
The  question  la,  has  tho  pursuer  any  evidence  eitejt  u>  * 
lender's  judicial  admission,  She  baa  no  such  a«i(!o«  "* 
Tbe  evidence  relied  on  by  the  other  aide  at  odo  titan" 
promissory-note;  but  the  objection  being  lakes  that  th**** 
ment  was  unstamped,  it  is  admitted  tbat  it  mpttaseU* 
aside.  An  attempt  baa  now -been  made  to  Bsdanawa 
the  correspondence.  But  there  is  not  a  tangle  dacaaeuw 
pooled  to  iu  which  the  statement  of  tbe  counter daia  Ml 
not  occur.  There  is  not  an  lota  of  evidence  OKI**  "i1 
qualification.  Our  statement  is,  that  the  dsfmderH* 
bill,  and  that  no  one  else  paid  it.  Our  4th  suworwu* 
the  defender  lived  with  bis  father,  who  vai  tow  »  **• 
and  thnt  tbe  father  left  a  mortw  causa  settlement,  ■*■* 
the  defender  wot  universal  legatee. 
[Lard  Iwry.— Has  probation  bean  renounced !] 
No. 

[Lord  Prttitknl.—AB  neither  party  now  aska  far  Bt*pf 
we  can  hold  now  that  probation  U  renounced  ca  fa*****. 
However  tbe  case  may  be  on  a  refarenet  to  oats,  *}■** 
hero  in  a  reference  to  oath,  We  ace  ban  in  » jaMcw*" 
snent  without  a  reference.  It  is  asroeaad*a*a<>*^ 
thai  wbcie  anything  jebjvani  In  J>«J|  assent****" 


IN  THE  COURT  OF  SESSION,  Ac. 


■diiMen,  (hot  must  be  taken  a*  trtio  If  the  admission  be 
banded  on.  There  Is  do  occasion  to  inquire  whether  that  be 
the  rule  in  oaths  on  reference.  It  ii  certainly  the  role  in 
Judicial  nd  missions.  If  a  part;  mean  Co  prove  his  case  by  an 
appeal  to  the  statement  of  bis  antagonist,  the  appeal  roust  be 
good  10  all  effects.  This  is  in  substance  what  the  Lord  Ordi- 
nary has  found.  The  case  of  Hundnll  and  Macartney  are  on 
all  (burs  with  the  present.  The  distinction  between  a  dispo- 
sition In  a  reference  and  a  judicial  ad  mis-ion,  is  this — that,  in 
the  oalb,  the  question  is,  whether  the  adjected  quality  be 
eilrinsic  or  intrinsic;  whereas,  in  a  judicial  admission,  the 
rflevsucv  of  the  statement  la  alone  to  be  looked  to. — (3  ray  ». 
Kmvro,lbih  Dec.  1S29.  F.C  ;  Anderson  v.Blntoul,  1st  Jnue  1827. 
The  possession  of  this  bill  is  an  important  cLrcnmstance  of 
♦yWencetrt'lhe  defender's  favour, 

Itisnoi  now  contended  that  the  mere  production  of  the  hill 
proves  the  counter  claim.  We  have  therefore  now  to  consider 
now  fat  the  admission  is  to  be  consider*!  without  the  qualifi- 
estioa.  I  don't  aay  that  a  statement  made  npun  oath  nnder 
srcfimnce.and  a  judicial  admission, are  in  the  same  position. 
Bat  It  cannot  be  maintained  that  every  statement  along  with 
a  judicial  admission  is  to  be  taken  as  the  troth.    Suppose  a 

CI  obtains  a  loan  of  money,  and  is  sned  for  repayment : 
.  Mte  be  admits  the  loan,  but  adda  to  his  admission  a  coun- 
ter claim  of  damages  for  an  assault :  Is  that  to  be  taken  aa  a 
qualification  sufficient  to  wipe  off  the  loan  f  It  is  impossible 
to  carry  the  proposition  that  length.  It  is  plain  that,  even 
with  regard  to  judicial  adm  unions,  there  aro  some  statements 
which  the  law  would  consider  extrinsic.  When  the  counter 
claim  arises  from  the  same  transaction,  or  is  one  of  the  same 
stria  of  transactions,  then  it  may  receive  effect  But  it  cannot 
rewire  effect  when  it  is  disconnected  in  point  of  time,  and  In 
point  of  origin,  from  the  opposite  claim  which  1*  the  subject  of 
lite  admission.  In  the  case  of  Macartney,  there  were  a  series 
of  transactions  currant  between  the  parties.  Here  the  alleged 
cconter  claim  is  in  respect  of  no  old  payment  of  1831.  At  sit 
mala,  and  whatever  may  be  said  on  this  view,  the  principle 
nnlended  for  on  the  other  side,  if  sound  at  all,  take*  this  for 
its  basis,  that  the  party  is  bound  to  take  the  counter  claim 
with  the  admission  when  he  has  no  ether  evidence  than  the 
adniksioo.  When  there  is  other  evidence,  then  the  Court  is 
entitled  to  take  that  other  evidence  along  with  the  admission, 
and  to  say,  npon  the  joint  consideration  of  both,  whether  the 
counter  claim  should  receive  effect.  We  nave  additional  evi- 
dence here.  We  are  not  bound  bo  throw  entirely  out  of  view 
the  document  of  February  1846.  I  don't  found  on  the  docu- 
ment as  standing  by  itself.  I  found  upon  this  party's  admission, 
that  he  pat  his  name  to  a  document  containing  oertaln  words, 
which  words  imply  a  loan. 
Lord  Advocate  in  reply — 

way  of  loan.  It  Is  not  admitted  there  was  any  advance  at  all. 
It  Is  admitted  that  £200  were  received  by  one  party  to  be  hand- 
ed to  another,  and  there  the  admission  stops.  And  the  quali- 
fication to  tbat  statement  Is,  that  previous  to  the  passing  of 
the  money  from  the  bnnd  of  one  party  to  the  hand  of  another, 
s  bill  was  retired  tor  behoof  of  the  pursuer.  Is  not  this  so 
necessarily  connected  with  the  admission,  that  the  two  things 
cannot  be  taken  separately  f  If  we  bad  admitted  the  debt 
sned  tor,  with  the  qualification  that  it  was  paid,  it  is  not  said 
that  they  could  have  rejected  the  qualification.  It  is  quite 
true  that,  in  tire  case  sappwd  on  the  other  side, — an  admit- 
•ion  of  the  debt  sued  for  with  a  counter  claim  of  damages, — 
the  counter  claim  would  not  be  admitted.  But  what  Is  the 
middle  caso  between  these  two  f  It  is  any  case  Id  which  the 
counter  claim  stated  is  a  relevant  defence  against  the  princi- 
pal claim  sned  for.  When  parties  are  connected  together  in 
a  scries  of  transactions,  if  one  of  them  is  made  a  ground  of 
action,  it  would  be  a  good  defence  to  say, — true  you  advanced 
tna  money  on  this  particular  date ;  bnt  you  got  From  me  a 
consignment  of  goods  on  this  other  date.  That  would  be  very 
clearly  a  case  in  which  the  adjected  statement  would  be  a 
relevant  defence.  The  qualification  here  is  compensation. 
How,  bow  is  it  possible  to  distinguish  the  caso  as  it  stands  on 
a  Ttrbal  statement,  and  as  it  would  stand  on  a  statement  In 
figures  f  Then,  as  to  the  unstamped  document  of  36th  May, 
'be  argument  which  has  been  used  Is  just  a  renewal  of  an  ar- 


gument which  used  formerly  to  be  employed  in  order  to  moot 
objections  on  the  stamp  acts,  bnt  has  long  ago  been  condemned 
as  a  mere  evasion.  No  donbt  It  was  put  to  me  to  acknowledge 
tbat  1  bad  signed  that  document.  But  to  what  effect  is  that 
document  now  sought  to  be  used  f  Is  it  not  to  prove  that  the 
money  is  due — is  it  not,  therefore,  using  directly  against  the 
provision  of  the  stamp  acts  *  If  so,  then  the  pursuer  cannot 
prove  her  case  except  by  my  admission  ;  and  if  so,  she  must 
take  the  qualification  along  with  It. 

Lord  Praidtnt. — 1  agree  with  the  Lord  Ordinary.  It  appears 
to  me  that,  apart  from  the  judicial  admission,  there  is  no  evi- 
dence of  the  debt,  The  correspondence  which  has  been  referred 
to  does  not  go  far  enough-  from  the  very  first  moment  that  a 
claim  is  made,  there  is  the  statement  of  a  counter  claim.  It  is 
so  throughout  this  correspondence. 

When  the  action  was  brought,  the  admission  was  made ;  but 
with  it  there  was  the  statement  of  this  counter  claim.  As  to 
the  unstamped  document  which  has  been  referred  to,  I  dun't 
think  we  can  look  at  that  document  I  don't  think  we  can 
adopt  the  view  which  bos  been  urged,  that  there  is  here  an  ad- 
mission tliat  the  bill  was  signed,  and  therefore  an  admission 
thai  at  that  date  a  debt  ih  due.  That  is  just  another  way  of 
giving  effect  to  tbat  document.  I  am  of  opinion,  that  it  must 
be  rejected  at  together. 

Then,  as  to  the  judicial  admission  in  the  3d  article  of  the 
correspondence  ; — That  article  admits  the  debt  subject  to  the 
counter  claim  after  stated.  That  is  the  same  as  it'  the  counter 
claim  bad  been  engrossed  in  the  same  article. 

Now,  what  is  the  nature  of  the  admission  ?  It  Is  not  an  ad- 
mission that  the  money  was  advanced  as  a  loan  to  the  party. 
There  is  no  admission  to  that  effect.  On  the  contrary,  there  is 
no  statement,  even  by  the  pursuer,  that  there  was  an  advance 
by  way  of  loan.  Article  4th  is  a  statement  of  a  different  kind- 
It  states  the  balance  to  arise  upon  an  adjustment  of  the  affairs 
of  a  succession.  It  is  not  likely  to  have  been  a  loan ;  for  within 
a  fortnight  £100  of  it  was  paid  back.  We  must  take  the  ad- 
mission exactly  as  it  stands — we  cannot  extend  it  any  farther. 
The  counter  claim  is  said  to  arise  in  this  way,  that  the  defen- 
der had  signed  a  bill  for  the  accommodation  of  the  pursuer's 
husband.  This  is  a  plea  of  compensation, — the  plea  being  a 
qualification  of  the  admission.  I  don't  go  at  all  into  the  ques- 
tion, whether  this  would  he  held  sn  intrinsic  quality  if  we  were 
construing  a  deposition  under  a  reference  to  oath.  We  are  not 
here  dealing  with  such  a  deposition — we  are  dealing  with  a 
judicial  admission.  Now,  the  admission  is,  that  upon  an  ad- 
justing of  accounts  between  the  parties,  a  certain  balance  is  due. 
The  admission  is  sn  admission  of  a  balance  as  due  upon  that 
statement.  It  is  just  as  if  the  statement  had  been  mane  In  the 
form  of  an  account, — the  admission  being  one  side  of  the  ac- 
count, and  the  counter  claim  being  the  other  side.  The  admis- 
sion is  effectual  only  as  to  the  balance. 

The  case  of  KunJall  was  just  audi  a  case.  It  does  not  ap- 
pear from  the  report  of  that  case  that  there  whs  any  connection 
between  the  mailer  as  to  which  a  balance  was  admitted,  and 
the  matter  as  to  which  a  counter  claim  was  made.  There  were 
transactions  pro  and  con  ;  and  the  admission  was,  that  such 
was  the  state  of  accounts  between  the  partite.  Whether  the 
admission  and  counter  claim  be  made  in  words  or  in  the  snap* 
of  figures,  seems  to  me  quite  Immaterial.  I  entirely  agree  with 
the  doctrine  of  the  cose  of  Macartney,  referred  to  by  the  Lord 
Ordinary. 

But  the  pursuer  is  farther  entitled  to  say, — your  demand  for 
£50  is  met ;  and  it  appears  that  there  is  no  such  claim.  It  is 
ssid  that  the  counter  claim  is  negatived  by  the  circumstances 
of  the  ease.  1  do  not  think  that  this  is  made  out.  I  don't  think 
that  the  cases  referred  to,  as  to  the  presumption  of  payment  by 
the  proper  debtor,  have  any  application.  In  thuso  cases,  the 
bill  was  not  in  the  hands  of  the  proper  debtor.  Then  the  party 
says,— you  get  possession  of  the  bill,  and  you  pay  it  ont  of  my 
own  funds.  If  she  retired  it  with  her  own  funds,  what  was  the 
use  of  lier  aliening  it  to  a  party  who  had  no  connection  with  it? 
Is  not  the  presumption,  frum  the  bill  being  in  the  defender's 
hands,  that  be  was  the  obligant  f  I  therefore  think  that  cir- 
cumstances do  not  negative  the  counter  claim. 

Lord  Cuntnahame. — I  come  to  the  same  conclusion  as  your 
Lordship  and  the  Lord  Ordinary.  Indeed,  It  appears  to  me, 
that  there  has  been  much  elaborate  argument  la  this  ease,  on 
the  effect  due  to  jnaijisrf  admi—um  in  pleadings  which,  In  the 
droumrtancas  of  this  case,  was  inapplicable  or  unnecessary. 


*os 
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The  cn«o  has  been  treated  hi  If  there  were  nothing  to  support 
file  respondent's  plea  in  defence,  except  tlie  quail  Seal  Ion  in  his 
admission  of  the  original  debt,  which,  though  constituted  by  ■ 
document  void  mill  null  in  law,  was  ail  mil  ted  to  have  been  ad- 
vanced, but  compentated  by  a  prior  debt  due  by  the  pursuer  to 
the  defender.  Now,  in  general,  there  can  be  no  doubt,  that  if 
any  party's  judicial  statement  is  founded  on,  it  must  he  taken 
With  all  its  qualifications.  It  uniy  be  different  when  there  is  a 
reference  to  oath,  and  a  qualification  held  txtriime  in  law  occurs 
In  the  deposition  of  a  party.     Tlie  present  is  a  wry  different  case. 

The  defender  here,  in  Ills  Letter  -ridel]  before  the  action  was 
raised,  as  well  as  in  his  deposition  alter  it,  urged  campentatian 
In  proper  and  relevant  terms;  and  he  supported  that  plea  by 
production  of  what  I  consider  a  ligtrid  ground  of  debt.  It  is  well 
Known  that  such  a  plea  has  long  been  admissible  by  way  of 
exception  in  our  practice,  by  a  just  and  positive  statute,  most 
creditable  to  the  wisdom  and  sound  viaws  of  the  ancient  Scot- 
tish legislature,  as  it  was  centuries  before  such  a  taw  was  recog- 
nized in  England.  By  the  act  1592.  cap.  143,  it  was  provided, 
that  "any  debt  de  liquido  ad liijuidum,  instantly  verified  be  nri< 
Or  tilth  of  the  p*rty,  before  the  giving  af  the  decreete,  be  admitted  by 
Mil  Judge*  within  this  resline,  by  way  of  exception."  By  that 
law,  the  defender's  counter  claim  lit  the  present  instance  was 
ftom  the  first  competent  and  proved. 

lie  produced  the  joint  acceptance  of  himself  and  the  pursuer 
(or  a  liquid  sum  and  interest.  The  pursuer,  in  his  answers  to 
statements  1  and  2,  admitted  that  the  debt  vouched  by  that 
bill  wsh  hit  debt  in  its  origin.  The  bill  produced  by  the  defen- 
der was  subject  to  no  prescription.  Hence,  its  validity  was 
unquestionable,  by  way  of  exception  in  the  present  action. 

Tlie  only  way  in  which  the  pursuer  has  met  the  counter  claim, 
was  by  alleging  that  he  bad  retired  the  counter  bill  with  money 
received  from  his  awn  (the  pursuer's)  father; — while  the  de- 
fender say  a  that  Ac  gave  the  pursuer  the  money,  and  got  the 
bill  delivered  up  to  him  by  (he  pursuer,  which  he  has  kept  ever 
■ince.  The  deleiuler's  statement  is  vouched  by  his  possession  of 
the  bill ; — the  pursuer's  Is  neither  proved,  nor  presumable  iu 
itself.  It  can  only  be  proved,  therefore,  by  the  writ  or  oath  of 
the  defender,  which  has  not  been  offered  in  the  present  question. 

Lord  Ivory — I  am  of  the  same  opinion. 

On  the  face  of  the  record,  it  appears  that  the  bill  was  retired 
out  of  tlie  creditor's  hinds  by  the  pursuer,  and  not  by  the  defen- 
der. There  is,  therefore,  some  room  for  hesitation,  whether  we 
are  entitled  to  presume  that  it  was  retired  by  tlie  defender.  It 
U  an  awkward  part  of  the  pursuer's  case,  that  the  document  was 
not  left  in  his  hands,  but  in  those  of  the  defender.  The  only 
explanation  would  be,  that  the  defender  being  a  cautioner  in  the 
debt,  it  was  handed  to  hiiu  in  order  to  satisfy  him  that  his  cau- 
tionary obligation  was  at  an  end.  But  this  it  not  stated  ;  on 
the  contrary,  it  is  stated  that  the  bill  was  handed  to  him  in 
order  to  satisfy  him  that  tlie  debt  was  paid.  It'  the  funds  with 
which  that  bill  was  retired,  were  funds  advanced  by  her,  then 
the  other  circumstance,  that  the  bill  was  handed  to  the  pursuer'* 
fattier,  lalla  to  the  ground. 

But  when  the  pursuer's  father  died,  the  bill  was  found  ■  ith 
a  rum-king  of  a  settlement  on  the  back  of  it,  as  having  taken 
Half  in  November  1K35.  Tile  pursuer's  father  died  Mint  year. 
II  there  be  any  foundation  for  the  statement,  that  the  fuller  was 
in  his  dotage,  this  circumstance  isall  the  route  inexplicable.  It 
is  denied  that  he  was  In  this  state  of  dotage.  On  that  point, 
tin-  presumption  is  with  the  defender. 

1  iherefore  agree  with  Lord  Cuningbnme,  that  the  curnpensa- 
thig  debt  is  made  out ;  and  if  so,  there  would  be  an  end  of  the 
difficulty.  But  suppose  it  were  otherwise  :  It  is  Impossible  to 
dffler  (rum  the  Lord  Ordinary's  application  of  the  law  to  the 
matter  of  extrinsic  and  intrinsic  qualities  in  judicial  admissions, 
I  cantiot  go  the  length  of  Lord  Jeffrey's  doctrine  iu  one  of  the 
cises  which  has  been  referred  to.  In  that  note,  Lord  Jeffrey 
went  tlie  length  of  saying  that  the  quality  of  paj  uicnt  was  ex« 
trhisic. 

Is  there  here  an  admission  of  debt?  On  the  contrary,  I 
think  there  is  a  denial  of  debt.  It  would  be  it  ratine  indeed  If 
what  was  admitted  before  the  parlies  came  Into  Court,  should 
br  disputed  immediately  after  coming  into  Court.  Certainly 
the  dillerence  ut  construction  of  a  deposition  upon  a  reference 
and  judicial  admissions,  is  riot  yet  cleared  up. 

We-  are  not  here  In  a  question,  whether  the  quality  nf  the 
admission  be  extrinsic  or  intrinsic.    It  is  settled  law,  that  iD  a 

iudlcial  admission,  it  is  not  competent  to  go  into  that  matter. 
i  is  equally  settled,  that,  is  a  deposition  upon  a  reference,  the 


qualification  must  be  Intrinsic  in  order  to  reoelvs  effect  If  ib 
pursuer  shall  now  refer  to  tlie  parly's  oath,  we  may  (am  u 
deal  with  the  metaphysics  of  that  question.  As  ilia  bum 
stands,  I  agree  with  your  Lordships. 

Lord  Fullcrtcn  abKDt. 

The  Court  adhered. 

Lord  Ordinary,  Wood. — Act.  Penney,  P.  Fraaer;  Thoa. Duns, 
S.S.C.  Agent— .411.  Lord  Advocate  (InglU),  llonio;  Geo.Mutiai 
S.S.C.  Agent.— W.  Clerk.— <F.H.) 


Uth  June  1852. 
House  or  Loans. 

No.  247. — Dr.  Hue. ii  Macpherson  and  another  ("Hfa*. 
phetsoh's  Executors),  Appellant*,  v.  Ursa  Ass"Wiu 
phehson,  Respondeat. — Me  parte  Jambs  TrTLii.  '" 

Trnst  Settlement— 'Teataraent—  Heritable  and  Maresbk- 
Helr  and  Executor— Clause — Construction — Personal  Bsr- 
A  tettator,  bg  an  English  teiU  and  testament,  directed  til  cieatm, 
after  telling  apart  a  portion  of  hit  moveable  property  for  the  pu- 
pate of  paying  leejaciet  and  anauitiei,  la  consolidate  his  tduile  kn. 
table  and  moveable  ettate  into  one  fund,  to  be  invested  in  lend  it 
Scoll  end,  to  be  entailed  on  a  series  of  hart  specified  it  a  lain 
previously  executed  by  lam  ;  and  there  vat  farther  a  direction  M 
incut,  in  the  same  way,  the  capital  tarni  let  apart  far  yielding  Ik 
annuities  as  they  fell  in.  The  executors,  who  ttere  unable  far  m 
time  {viz.  far  several  yean)  after  the  tettator't  death  tofitd  m 
investment  of  land  in  Scotland  for  the  fortune,  ichich  uui  tin 
existing  in  paint  of  form  at  perianal  tttan.paid  to  thefirtt  lets- 
fieiary  taking  wider  the  entail.  I he  proceeds  accruing  fttm  it 
foittmt  during  the  first  year  after  the  tettator't  dea'k.  It  a 
action  of  count  and  reckoning  brought  after  the  death  of  tit  fin 
beneficiary,  and  long  subsequent  to  that  of  the  testator,  in  rtoni 
to  the  succession — Held  by  tilt)  House  of  Lords  on  appatf, 
(affirming  the  judgment  of  tlie  Court  of  Session),  1.  I«at,fc 
the  circumstances:,  the  action  war  not  barred  by  lapse  of  (nss,Brt* 
the  act!  of  the  executors  and  first  beneficiary  relied  on  arjfeoufl 
personal  bar  ;  2.  (reversing  the  Judgment  of  the  Court  Iff  fc 
sion),  That  the  jund  so  directed  la  be  invested  uras  rmpratti  itf 
the  character  of  heritable  estate  a  tni.rte  testatum,  and  tkt  A 
first  beneficiary  oat  accordingly  entitled  to  the  proceeds  ssxntsj 
from  it,  and  that  it  was  rightly  paid  <o  Mm,  though  iheriwa  m 
direction  to  accumulate,  or  add  interest  to  capital,  and  thsmai  tst 
money  had  not  actually  been  invested  in  land. 

Kee  supra,  Tol,  xiii,  p.  6S5 — 16th  July  1841;  ud 
vol.  xxii.  p.  103— 14th  Dec.  184S». 

The  judgment  a  of  the  Court  of  Session  having  tea 
appealed,  it  was  maintained  by  the  appellants  that  tatt 
ought  to  be  reversed  for  the  following  reasons : — 

1.  Because  the  demands  of  the  pursuer,  as  against  the  as- 
eu tors  of  Sir  John  Macpherebn,  sought  to  be  enforced  bj  Iss 
action,  are  barred  by  the  lapse  of  time. — Smith  o.  Clav,  Anfttei,. 
646;  ~   - 


1;  Towmcnd  v.  Townsepd,  Brown's   Chancery    Cases, 

Beckford  c    Wade,  17  Vesey,  97 ;  2  Story's  Kqilitj1  JnrlajfS- 

dence,  §1620,  p.  986,  4th  cd.    2.  Because  «e™rOTeVs!rljit 

now  to  demand  from  the  appellants  an  accounting  fljr,:of  A., 

payment  of,  the  proceeds  of  the  execntry  estate  n' 

year  after  the  death  of  James  Macpherson  senior,  ft  • 

by  the  settlement  and  docquet  of  accounts  on-  17W ' 

1798,— more  especially  because  of  that  BvUbtibeut  i 

having  been  recognized,  adopted,  and  attod  on  feral 

of  yearn.     8.  Because  the  freeptvdnco  of  the  Uwt 

the  first  year  after  the  testator1*  death,  betotiged,) 

and  projierlv  paid,  to  JnnuwUaepheraw-  * — " 

Called  totbuentuiledbUCeeEaiou.andtl 

the  tru-t.     And  teparaUm,  nveu  uJi.liouHh  J|uae»J|M{|M1sst.< 

Junior  had  not  been  an  titled  to  lue  reni»,y-"*     ■-• — ■ 

wiuj  made  to  him  by  the  exucntois  iu  tlie 
he  was,  they  «■  uld  not  be  pei.-oiuillj  liable 
lime  for  the  rents  to  tlie  i>uiaiier- — AustiulJiar 
Simons,  1;  4  Burge,  5UU;  feeiill  ISUt  ODa.46,1 
Dq  Oolleg.  §  8,  par,  3  •  Du  Moulin,  Ad.  C6A,'i 
p  664;  per  Dicente  Sir  Thou.  ScwuU  iu  Fletcher-) 
Brown's  Chancery  Caaca,  499,  coinmcn,J— '  '•■  "' 
in"WheIdala  *.  Patrldge,  5  V*es*y,  8M ; 


132.] 


VS  THE  COURT  Off  SESSION,*-. 


.  and  B.  App.  ml.  1.  p.  ?2 ;  Howat'a  Trustees  e.  Howat,  17th 
'b.  1838.  H.  and  D  xvl.  p.  622;  Campbell'*  Trustee*  ti.  Camp, 
tl,  17th  Hit  18S«.  and  80th  June  18.18,  3.  ami  D.  xiv.  p.  770, 
ri  iii.  p.  1251 ;  Anjrerstein  v.  Martin.  1  Turner  and  Hubs. 
2 ;  Hewitt  B.  Morris.  1  Turner  and  Rum  241  |  Douglas  v. 
inercve.  1  Keen.  410;  Dimes  v.  Scott,  4  Rims.  207  ;  Taylor 
Cl-irk.  1  Harr>,  101 ;  Wrey  v.  Smith,  14  Simons.,  202 ;  Spur, 
ig  o  Parker,  9  Bear.  621;  En*.  3.  4.  8;  Miller  v.  Miller, 
D  B  and  M  7B5;  Leslie  v.  Baft  lie,  2  Y.  and  C.  C  C.  91. 
Because,  even  if  the  claims  of  the  pursuer  could,  after  the 
»e  of  so  many  yearn,  be  still  entertained,  there  are  no  good 
mini);  for  suhjee ting  the  appellants  in  payment  of  the  two 
ins  of  £306:2:8,  and  £238 ■;  6:8,  or  either  of  them.— Chal- 
?r  o.  Bradley,  1  Jacob  and  Walker,  06 ;  Carter  v.  Lord  Cole- 
i»e.-cit,.2,fl.*ti»lB.384. 

The  respoiittant,  maintained  that  the  judgment*  were 
rrcct,  because— 

1.  The  interlocutor  of  the  Lord  Ordinary  (IBth  July  1842} 
idinjr,  in  conformity  with  Mr.  Pcmberton's  opinion,  that  no 
i  1.:t,  in  the  i  la  lute  of  I  imitations  or  otherwise,  against  an  nc- 
unt  king  demanded  from  the  appellants,  cannot  be  compo- 
atly  liruiight  under  review,  it  not  having  been  submitted 
review  of  the  Inner-House,  and  also  being  an  interlocutory 
Igmcnt,  to  appeal  which  no  leavo  has  been  given.  But  be- 
lis  this,  the  interlocutor  is  in  itself  well  founded.  2.  It  was 
;hllv  found  in  the  Court  below,  that  the  appellants  were  not 
titled  to  credit  for  the  sum  of  £305  :  2  :  8  of  expenses  claimed 
them  as  disbursed  by  Sir  John  Macpherson  in  connection 
th  the.  ween  try  estate.  8.  It  wan  rightly  found  in  the  Coin  t 
low.  Unit  sir  John  Macpherson  was  to  lie  debited  with  the 
m  of  £1158:6:8  of  dividend  received  from  the  estate  of 
.■=srs  Mure  and  Company,  and  was  not  entitled  to  have  this 
lit  wiped  away  or  neutralized,  in  respect  of  any  alleged  pay- 
:nt  of  this  sum  to  James  Macpherson  junior.  4  It  was  pro- 
rly  found  in  the  Court  below,  that  thu  right  of  James  Mac- 
urson  junior  to  the  annual  proceeds  of  the  estate,  did  not 
nimente  till  after  the  expiry  of  twelve  months  from  the  tea- 
.or's  death ;  and  that,  therefore,  the  amount  of  the  first  yeara 
weds  was  wrongfully  paid  to  him,  and  must  form  a  charge 
»inst  the  e«-cutoiB,  including  Sir  John  Macpliersou.  6.  Ttio 
.fvlncutor  (18th  July  1850)  decerning  for  expenses,  cannot 
mputciitly  be  brought  under  review,  not  being  included 
longst  the  interlocutors  which  the  appellants  obtained  leave 
appeal  But,  at  anj  rate,  there  is  no  ground  for  altering 
»t  interlocutor. 

Stuart,  Q.C.  and  Anderson,  Q.  C.  for  appellant — . 
The  important  question  here  is  the  nne  as  to  the  constrnc- 
n  of  the  will  In  reference  to  the  first  yuar's  interest.  The 
*  thing  to  be  looked  to  is  the  intention  of  the  testator  aa 
ilucible  frum  his  language.  We  say  hisdireelion  to  the  exu- 
lore  "  to  consolidate,"  was  a  complete  conversion  operating 
hi  the  inomrnt  of  death,  and  the  character  of  real  estate  wis 
pressed  on  the  personalty  from  that  moment— Wheldale  n. 
ttririge.  itipra — and  the  interest  therefore  fell  due  to  James 
itphemon  the  institute.  Now,  the  law  of  England  is  the  same 
Lbat  of  Scotland  on  this  subject.  It  was  a  question  in  the 
nit  below,  whether  it  was  Scotch  Taw  that  ought  to  govern 
:  co a«t ruction,  and  they  held  it  was  not  Scotch  bat  English 
',  without,  however,  inquiring  where  the  domicile  was.  But 
Is  a  well  known  rule,  ami  now  quite  settled,  that  in  constiu. 
i  a  will,  w.i  must  bring  to  bear  on  it  the  law  of  the  dorui- 
'•  which  we  say  wan  Scotch. 

'«&  Chats-liar^-  The  testator's  will  don't  shew  that  be  himself 
"littered  it  so—  rather  the  reverse  ;  for  be  directs  bis  remains 
be  brought  from  Scotland  to  Westminster,  where  he  says  he 
'nt  the  best  part  of  hi*  life.  Ha  would  not  even  let  bis  banes 
in  Scotlani    Bnt  really  this  point  will  not  be  material 

I'd  Brougham. — It's  not  any  one  thing,  but  all  the  circnni- 
■nce«,  including  thu  will,  the  place  of  death,  expressions  of 
'slor,  to.,  taken  together,  which  go  to  make  up  the  question 
'l"mlcite.] 

r,  If,  as  we  hold,  thelaw  of  England  and  Scotland 


it  the  intitule  or  .cuant  for  lif;  w.uil.!  be  cinltied  to  the 
i' Tst  of  the  fund  from  the  moment  of  death.  There  is  a 
>fn  of  aothoriliei.— Kltwell  w.  Barnard,  0  Tea.  620 ;  Anger- 


stein  v.  Martin,  Hewitt  v.  Morris,  Donglas  v.  CongrcTe, 
Dimes  o.  Scott — supra.  In  Taylor  v.  Clark,  tupra,  there  is  no 
real  inconsistency  with  the  rule  ;  for  though  the  general  prin- 
ciple was  misapprehended,  the  solo  question  there  was,  hoia 
the  tenant  for  life  was  entitled,  not  whether  he  was  so  before 
or  after  conversion.  The  true  rule  is  again  illustrated  by  Wrey 
b.  Smith,  and  Sparling  u.  l'arker — tupra.  Thu  question  may 
now  be  considered  settled  in  England.  As  to  Scotland,  it  is 
said  Stair's  Trustees,  tupra.  Is  against  us ;  but  there  the  testa- 
tor's direction  to  accumulate,  the  "  interest  and  pioceeds"  was 
clear  on  the  face  of  the  will,  and  therefore  interest  was  ex- 
pressly directed  to  he  included  in  the  capital,  But  where 
there  Is  no  direction  to  accumulate  interest,  hut  mere  general 
won)*,  the  question  has  been  conclusively  settled  in  ourfavt.ur. 
Hownfs  Trusters  and  Can  ulwll's  Tnisteea.  tupra.  Therefore, 
by  the  law  of  Scotland  an  well  iw  England,  the.  executors  were 
right  in  paying  the  Hist  year's  interest  to  James  Macpherson 
the  Institute,  a  I  iri  they  are  not  accountable,  In  this  action.  But 
even  if  the  trustees  buna  fide  believed  tie  was  entitled  to  it,  and 
paid  the  amount  over  to  James  Macpherson  in  that  belief,  that 
la  enough  to  discharge  them,  whether  In  point  of  law  they  ought 
to  have  done  so  or  not— Ersk.  8.  4  8 ;  Miller  e.  Miller,  tupra. 
So  in  England— Leslie  n.  Bnillie,  tupra.  2.  The  ]it[Me  of  time; 
laches,  and  acquiescence,  aie  a  sufficient  bar  to  the  action. — 
Smith  n.  Clay,  Hicks  v.  Cooke,  Whalej  «.  Whaley,  Beckfurd  ir. 
Wnde — tupra.  All  the  claims  in  fact  amount  to  a  charge  of 
fraud  against  us,  but  fraud  is  never  to  be  alleged  without  being 
proved,  which  has  not  been  done.  The  presumptions  all  tend 
again* t  fraud,  for  during  all  the  years  Sir  J.  Macpherson  lived, 
these  claims  were  never  set  up,  when  the  materials  of  proof 
were  more  abundant  Not  only  is  the  piusner  guilty  of  laches, 
but  she  has  ucqaicsred.  In  the  settlement  of  accounts  in  1798, 
Jamce  Macpherson  recognized  its  correctness-nnd  aw  he  waa 
heir  of  en  tail,  lie  represented  the  inheritance,  and  bound  all  tha 
subsequent  heirs,  and  that  settlement  was  acquiesced  in  down 
to  his  death  In  1833.  The  same  settlement  of  accounts  waa 
recognized  by  the  muhiplepoinding  and  exoneration  in  1809 
raised  by  the  representatives  of  John  Mackenzie — so  aim  by 
the  Chancery  proceedings,  ending  in  an  award.  The  respon- 
dent was  a  party  to  soir.u  of  these  proceedings,  and  she  waa 
cognizant  of  them  all.  Besides,  as  next  heir  of  entail,  she  had 
a  distinct  toeus  standi  to  demand  an  account  earlier,  and  she 
hail  no  pretext  for  lying  by  tilt  1885— Duke  of  Leeds  v.  Am- 
herst. 2  Phillip's  Ch,  C.  123.  As  to  the  £305  odds  claimed,  the 
letter  of  Mr.  Lowndes  the  attorney  in  1810  is  the  sole  evidence, 
which  after  the  lapse  of  time  is  now  quite  insufficient.  As  to 
the  £25ti  odds,  it  is  quite  established  that  that  sum  was  paid 
over  In  1812  to  James  Macpherson,  whose  receipt  bound  bis 


tlord  Chancri'cr.-^ But  you  ha 
[acpliereon  ;  if  yon  did,  it  w 
Sol.  Gen.  Kdly  and  iToft  Q.  0.  for  respondent— 

1.  As  to  the  question  of  construction.  The  rule  is  clear, 
that  the  executor  is  always  to  have  one  year  from  t be  testator's 
death  to  inquire  into  the  estate  committed  to  his  charge,  and 
during  which  period  he  is  to  exercise  bis  discretion  as  to  the 
time  of  investing  the  money  as  directed.  No  legatee  can  force 
htm  to  do  anything  until  that  peiiod  shall  expire.  We  admit 
that  the  rule  fails  where  there  is  anything  in  the  will  inconsis. 
tent  with  allowing  this  period — as  where  the  testator  expressly 
directs  otherwise.  There  are  thus  two  classesof  cases,  via.  where 
the  testator  has  expressly  directed  the  Interest  to  be  capita- 
lized, and  where  there  is  no  socli  direction.  We  admit,  in  the 
latter  cose,  wherever  an  executor,  though  he  is  not  bound  to 
invest  befi.ro  the  end  of  the  year,  yet  has  done  so,  that  the 
tenant  for  life  Is  entitled  to  take  the  interest.  There  is,  how- 
ever, no  case  which  recognises  the  doctrine,  that  in  the  event 
of  his  not  doing  so,  and  where  there  is  merely  a  general  direc- 
tion to  invest  iu  land,  be  Is  bound  to  Invest  before  the  end  of 
the  year,  until  we  come  to  recent  times.  There  Is  an  apparent 
contradiction  among  the  authorities,  and  Wigram  V.  C.  said 
he  preferred  the  earlier  to  the  modern.  In  Hit  well  d.  Barnard, 
the  facts  were  not  sufficient  to  furnish  an  exception  to  the  gene- 
ral rule— though  that  case  shews  clearly  how  strong  thu  rule 
was;  for  though  there  was  there  a  direction  to  accumulate,  yet 
that  was  satisfied  by  giving  the  tenant  for  life  the  interest  only 
from  one  year  after  the  death.  Thu  clearest  authority  in  our 
favour  is  Stctt  *.  Hollingaworth,  8  Maddux,  161,  which  baa 
never  been  ovtnuled. 


HEPORTS  OF  CASES  DECIDED 


[Jaw  1!, 


tbarJ  QkntttfUiir  —  There  ou  an  appeal' take*  in  that  cose 
I  know,  anil  it  wu  afterwards  compromised.) 
As  to  Angerstein  c.  Martin, — what  Lord  Eldon  satd  in  ft  bat 
never  been  well  understood  ;  and  K.  Bruce  V.C.  notices  it  In 
Caldecott  v.  Caldecott,  1  T.  and  Coll.  812.  The  rule  laid  down 
by  Lord  Lyndburst.  in  La  Terriers,  v.  Eiiimcr,  2  Sim.  IS,  as  also 
Gibson  v.  Bolt,  7  Vesey  89,  entirely  support  onr  view,  and  shew, 
that  when  an  investment,  though  not  particularly  directed, 
has  taken  place  before  the  end  of  the  year— it  may  be  the 
day  aftut  the  death — then  the  interest  must  go  to  the  tenant 
for  lift-,  but  not  otherwise,  unless  a  year  has  elapsed,  As  to 
the  rule  In  Dimes  o.  Scott,  that  would  force  an  inquiry  in  every 
case,  whether  or  not  particular  investments  would  be  more  or 
less  advantageous.  Upon  the  whole,  though  there  is  perhaps 
not  entire  consistency  running  through  the  cases,  yet  It  is  clear 
something  like  a  new  principle  is  sought  to  be  established  In 
the  present  case  by  the  otber  side.  The  Courts  have  always 
hitherto  consulted  the  convenience  of  the  executor,  and  have 
allowed  him  a  year  to  consider  the  state  of  the  property  In  his 
charge;  whereas,  to  allow,  In  a  case  like  the  present,  the  tenant 
to  bare  the  interest  from  the  moment  of  death,  would  greatly 
increase  litigation,  arid  diminish  the  security  of  executors. — 
ftqrliir  0.  Clark,  1  Hare  181.  As  to  the  law  of  Scotland,  thoogh 
we  might  rely  on  Stair's  Trustees,  which  was  decided  on  tlie 
supposition  that  the  law  of  England  agreed,  we  stand  on  the 
latter  alone,  and  contend  that  the  case  of  Howat's  Trustees  and 
Campbell's  Trustees  do  not  apply,  for  tbo  domicile  was  Eng- 
lish. 2  Lapse  of  time  is  no  answer  to  an  accounting  like  this, 
nor  can  a  Scotch  heir  of  entail  bind  his  successors  by  acquies- 
cence—Fordyce  v.  Bridges,  2  Phillip's  Ch.  C.  197  ;  Puke  of 
Leeds  v.  Amherst,  iii'rf.  117.  Lord  Cottenbam  there  said-" Lapse 
of  time  is  nothing  till  we  ascertain,  In  reference  to  the  situs. 
tton  of  the  parties,  when  it  began  to  run."  We  bold  that  it 
did  not  begin  to  run  till  1833,  when  James  Macphersou  died, 
and  therefore  it  is  not  true  that  we  have  slept  on  our  rights. 
There  was  no  reason  why  we  should  Incur  expense,  where  we 
might  not  have  reaped  any  benefit  We  did  not  acquiesce  in 
the  scttleraentnf  1798,  and  Sir  J.  Uacpherson  took  an  indem- 
nity ;  but,  at  alt  events,  James  Macpherson  could  not  bind  us, 
and  the  executors  well  knew  this.  As  to  the  £305  odds,  it  has 
not  been  accounted  for,  and  we  have  traced  the  £258  odds  to 
Sir  J.  Macpherson's  possession ;  and  it  Is  no  answer  for  him  to 
•ay,  that  he  paid  it  to  a  co-executor  whom  be  bad  no  right  to 
trust.  We  waive  a  technical  objection  as  to  some  of  the  inter- 
locutors appealed  against  being  interlocutory. 

Stuart  replied. 

hard  ChanuBor — My  Lords,  In  this  case,  which  has  been 
argued  at  great  length,  there  are  three  points  which  call  for 
your  Lordships'  decision — two  of  tbera  are  points  arising  out 
of  on  account  wbicli  was  directed  to  be  taken  by  the  Court 
below,  and  the  third  point  is  a  point  of  law  arising  on  the  bill 
of  Mr.  James  Macphersou.  With  your  Lordships'  permission, 
I  will  just  call  your  attention  to  the  two  first  points,  which 
depend  on  no  point  of  law,  but  arc  questions  of  accounting, 
depending  no  doubt  on  rules  of  courts  of  equity,  and  the  evi- 
dence and  circumstances  which  appear  in  the  case. 

Sir  John  Macpherson  was  one  of  the  co-executors  of  Mr. 
Macpherson  ;  James  Macpherson  was  another  executor,  the 
Acting  executor,  and  he  had  also  a  beneficial  interest  as  insti- 
tute in  the  real  properly,  and  the  other  properly  which  was 
to  be  Invested.  How,  a  great  many  proceedings  had  taken 
place  between  the  parties ;  there  wus  an  accounting  In  1798, 
and  afterwards  proceedings  (it  law  and  in  equity,  which  ulti- 
mately led  to  an  award  In  1810,  and  that  award  Sir  John 
Hacpherson's  representatives  have  been  able  to  found  upon 
a>*  a  defence  against  demands  in  the  Court  below  to  open  the 
whole  of  the  accounts,  and  the  argument  has  been  maintained 
at  your  Lordships'  bar,  according  to  the  opinion  of  the  Court 
below,  that  that  award  following  the  suit  In  equity  did  In 
point  of  fact  bind  all  the  parties,  institute  and  substitute,  as  if 
they  had  been  regularly  represented  before  the  Court,  and  Blr 
John  Macpherson's  executors  have  had  the  full  benefit  of  that 
defence.  Now,  under  the  Lord  Ordinary's  interlocutor  of  1841, 
fit  wbtcb  be  sustained  that  defence,  and  which  Interlocutor 
Ijoi  not  been  appealed  against,  be  expressly  sends  it  to  an  ac. 
couht'ant.  to, take  an  account  subsequent  to  that  sward,  and  It 
U  not  possible  for  Sir  John  Macpherson's  representatives  now 
h  say  at  your  Lordships'  bar  that  that  aoconni  was  not  pro- 
perly'directed  and  taken.'  In  one  sci.se,  there  are  qiiestions 


of  appeal  before  your  Lordships  on  the  two  Items  write*  1 
shall  presently  notice ;  but  the  account  must  be  token  to  hart 
been  properly  directed,  and  It  was  an  account  properly  con- 
fined to  acts  np  to  the  date  of  the  award.  Now,  my  Lords, 
taking  it  In  that  view,  the  first  item  which  is  disputed  it  s 
sum  of  £805  and  a  fraction,  claimed  by  Sir  John  Macpherson't 
representatives  for  costs  incurred  by  him— it  explains  bow 
this  was  generally  incurred  by  him— in  the  prosecution  of  lit 
duty  as  an  executor.  It  is  said  that  It  is  too  late ;  that  tiat 
Is  a  bar ;  that  this  a  stale  demand.  It  is  a  mfs-apprehe rutin, 
I  think,  to  put  the  case  in  that  way,  because  this  it  not  s 
stale  demand  :  Nor  is  time  a  bar;  time  cannot  bokbortos 
general  account,  because  it  was  directed  by  the  Intuilocnterof 
1841,  which  is  not  appealed  against— therefore  that  sconmt 
stands,  and  cannot  be  removed — that  is,  the  direction*  to  Okt 
the  account  'Hien  stale  demand  it  Is  none,  because  It  it  nut 
In  point  of  fact  against  Sir  John  Macpherson's  execntori  'hi  ■ 
proper  sense,  but  it  is  a  claim  by  the  representative*  to  o%- 
cbarge  themselves  from  a  portion  of  the  assets  by  setting  up  t  ha 
demand — a  totally  different  question.  Sir  John  Macphtune 
bad  in  bin  name  £2000stock,  admitted  to  be  part  of  the  assets, 
subseqnently  to  that  award  of  1810  -,  of  course  be  Is  responsttt 
Ibr  those  assets— but,  in  point  of  fact,  the  right  of  the  porner 
In  tbe  Court  below,  the  respondent  at  your  Lordships'  bar.dif 
not  accrue  till  1833.  This  is  a  case  in  which  yon  cone* 
talk  of  laches  In  a  general  sense,  because  tbe  trust  has  nertt 
yet  been  executed.  If  a  trust  remains  unexecuted,  and  toe 
parties  bound  to  execute  that  trust  (Sir  John  Hacphenoa 
is  one  of  them)  will  lie  by  and  allow  it  to  remain  unexecuted, 
they  cannot  complain,  when  a  person  not  entitled  in  nsnauv 
der  (for  that  is  not  the  true  way  to  put  the  cose),  claims,  aid 
there  has  been  no  account  taken  before  (and  none  subsequent 
*-  "■ 1  in  1810)  that  they  have  to  answer  for  the  r~^ 


pherson — he  had  by  the  award  a  balance  of  £500  and  . 

to  him — he  says,  let  him  take  thr  stock  at  the  present  prfaof 
tbe  day— and  there  was  a  fair  value  put  on  it,  a  little  beyW 
the  average— let  him  take  that  £2000  at  the  price  of  the  rjtf, 
and  charge  himself  with  the  balance.  Then  let  him  cUscborp 
himself  by  so  much  as  is  found  due  to  him  by  tbe  award,  u3 
then  I  interpose  this  claim  Immediately  after  tbe  award  iiost 
£305 : 2 : 8,  evidently  stated  as  a  nominal  sum  simply  to  matt 
a  round  sum  of  the  whole ;  and  he  says,  "  I  claim  that  sua  a 
the  probable  expenses." 

Now,  in  the  first  place,  your  Lordships  will  observe  Uds  It 
not  a  claim  of  £803  against  Sir  John  Macpherson's  executors, 
bat  it  is  a  claim  by  those  executors  to  discharge  tbrinicJns 
from  a  portion  of  the  aftwts  which  was  clearly  Invested  in  Sic 
John's  name  only,  and  for  the  whole  of  which  he  was  rtapoft- 
sible.  Now,  independently  of  that,  the  award  made  just  js> 
viously  states  expressly,  that  neither  party  Is  to  have  any  m, 
mand  against  the  other  out  of  the  award;  and  then  it  rigiWel 
and  directs  the  way  in  which  the  costs  of  tbe  award  or^hJ&e 
paid.  I  am  clearly  of  opinion,  my  Lords,  that  the  iaomM(fjjt 
award  was  made,  there  was  an  end  of  any  possible,  cl  ' 
tbe  part  of  Sir  John  Macpherson  for  a  single  IJMflSg  ■ 
up  to  that  day. 

It  is  said,  my  Lords,  that  this  Is  not  a  case  In'  ... 
accounts  were  to  be  taken,  sod  tbe  costaincladedojf  j 
ral  estate.  I  am  directly  opposed  to  tbe  argument,  V 
Lordships  beard  at  so  much  length,  that  this  awl  * 
accounting  did  In  point  of  fact,  as  It  was  held. ':'" 
low  to  the  great  benefit  of  the  appellant,  thftt  t 
bind  all  the  persons  entitled,  and  wot  a  filed  r 
accounts  of  tbe  general  administration  up  (o 
only,  therefore,  is  the  point  concluded  api' 
by  the  award,  but  it  is  perfectly  clear  that 
cannot  be  sustained  without  evidence.    ' 


pipers,  for  which  he  bftdjpajd 
si  titrable  sums ; — no  doubt  ex 
enable  him  to  make  dot  his    .... 
had  been  entitled  to  them,  ought  to ' 
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and  Included  111  the  sward.  Without  going,  therefore,  further 
Into  that  point,  I  Bra  very  clearly  of  opinion,  and  suggest  to 
tout  Lonlsbip*,  that  there  is  do  doubt  that  the  Court  below 
has  come  to  a  right  decision  with  regard  to  that  Bum,  and 
luit.  therefore,  the  appeal  on  that  Subject  must  be  dismissed. 
Now,  there  is  another  sum,  tie.  £258  and  a  fruetlon,  of  a  dif- 
ferent sort;  there  Sir  John  Macpherson's  executois  are  sought 
to  be  charged,  but  they  are  sought,  to  bo  discharged  upon  tha 
result  of  the  account  which  is  directed  to  betaken.  It  is  said 
there  was  no  charge  of  this  particular  sum.  It  was  not  neces- 
wrv  (o  make  a  charge  of  that  particular  sum  ;  there  was  a 
jineml  account  directed  at  (be  foot  of  the  award.  In  the 
ruiinc  of  taking  that  account,  there  came  out  receipts  signed 
|iy  James  Macphersnn  himself,  by  which  it  appeared  that  he 
had  himself  personally  received  this  money  as  a  dividend  from 
wme estate,  and  that  money  formed  part  of  the  assets  of  Mr, 
Macpherson.   Then,  how  docs  he  discharge  himself  f  He  must 


has  not  been  asked  to  account  before ;  he  is  called  upon,  and 
he  ought  to  have  bad  some  defence.  It  is  not  a  very  small 
mm,  and  how  does  he  discharge  himself  f  Ho  discharges  him- 
self, my  Lords,  by  saying,  or  his  representatives  do,  that  he 
baniied  it  over  to  his  co-cxccutnr.  It  was  attempted  to  be 
maintained  at  your  Lordships'  bar,  that  the  representative 
Mr.  Ty tier  admitted  in  point  of  fact,  that  James  Macpbersou 
had  received  that  money, ■but  Mr.  Tj tier  withdrew  from  that; 
sad  they  say  there  was  Do  entry  of  any  sum  from  one  day  to 
the  other,  which  most  have  been  found  if  this  money  had  been 
paid.  Then,  my  Lords,  it  comes  to  a  simple  naked  case,  did 
Sir  John  Macpherson,  having  received  this  money,  part  of  the 
■nets  for  which  he  was  clearly  responsible,  account  for  It  f 
He  has  now  at  your  Lordships'  bar  not  a  shadow  of  defence  as 
to  the  application  of  that  money,  from  which  he  seeks  to  dis- 
charge himself.  It  is  much  U-  bo  regretted,  from  the  circum- 
itances  of  Sir  John  Macpherson  s  advanced  age  and  other  cir- 
cumstances, that  there  is  no  sufficient  explanation ;  but  I  can- 
not have  any  doubt  that,  morally  speaking,  he  thought  he  had 
properly  dealt  with  that  money.    But  Courts  of  Justice  do  not 

Kon  presumptions  in  cases  of  this  sort — there  must  be  evi- 
nce. Borne  Blight  evidence  might  have  been  admissible, 
bn!  there  fa  no  evidence  on  which  any  court  could  rely  ;  and, 
therefore,  I  submit  to  yonr  Lordships  that  that  finding  of  the 
Court  below  is  also  perfectly  correct,  and  that  the  appeal  In 
that  respect  also  must  be  dismissed. 

My  Lords,  that  brings  me  to  the  point  of  law,  and  a  very 
important  point  it  Is,  that  has  been  agitated  at  your  Lord-hips' 
bar;  and  I  must  say,  for  myself  I  have  for  a  good  many  years 
thought  It  a  concluded  point,  but  it  seems  not  to  be  so ;  and 
therefore  it  will  be  necessary  now  to  consider  what  the  con. 
ftnictioD  of  the  authorities  Is,  and  what  the  law  Is,  In  this 
respect 

The  point  turns  on  the  will  of  Mr.  Macpherson,  and  on  a 
very  few  words  of  that  will.  He  first  of  all  had  executed 
an  entailing  deed  of  his  Scotch  estates,  under  which  James 
Macpherson  was  the  first  taken,  and  he  then  goes  on  in  these 
words— "  I  request  and  direct  the  executors  of  ray  will  hereafter 
mentioned,  to  consolidate  Into  one  fund  the  whole  of  my 
fortune  and  moveables,  which  food  they  are  to  lay  out  in  pur- 
chasing lands  in  Scotland,  to  bs  entailed  upon  the  series  of 
heirs  specified  in  the  bond  and  deed  of  entail  already  men- 
tinned,  according  to  the  strict  forms  of  the  low  of  Scotland." 
And  immediately  after  that,  this  passage  follows— "The  prin- 
cipal of  the  annuities  specified  on  the  first  paire  of  Ibis  will, 


Then,  my  Lords,  if  you  refer  to  the  passage  to  which  the 
testator  h  referring,  you  find  this  provision— "That  out  of  the 
first  and  readiest  of  my  money  and  effects,  the  above  annuities 
be  secured  in  the  public  fnnds,  and  that,  as  they  respectively 
fall,  thre  principal  shall  be  added  to  the  residue  of  my  Ibrtune, 
and  big  nmposed  of,  as  after  directed,  by  the  executors  of  this  my 
wHL  for  tile  benefit  of  the  heirs  appointed  by  the  above  men- 
tbwM'bODd'  or  deed  of  entail." 

Kdw,  tnyjjords.  Independently  of  anthorlty,  let  us  look  at 
•hfltjMtri  to  guide  Courts.  They  arc  not  bound  by  authority 
In  MWkitMctfon  of  a  will  of  this  sot  t ;  and,  indeed,  in  the 


ftTrjKiQmloT 
•tntflfc.* 


Now,  what  w 


i  the  intention  of  this  U 


tator  t  Clearly,  as  far  as  it  could  be  effected  by  law,  to  place 
his  personal  property  upon  the  same  ground  us  the  real  eslate. 
Did  be  mean  the  measure  of  enjoyment  of  the  one,  to  be  equal 
to  tbe  measure  of  enjoyment  of  the  other  f  Did  he  intend  then 
to  go  together,  or  did  he  intend  tbem  at  any  time  to  be  sepa- 
rate f  Had  be  in  his  contemplation  any  rule,  or  any  intention, 
which,  although  he  has  not  directed  it,  would  compel  his  exe- 
cutors to  take  the  interest  for  any  given  portion  of  time  of  tbe 
whole  of  his  large  personal  property,  and  turn  that  Into  capital, 
and  make  that,  and  that  only,  capital,  to  be  added  to  the  capital 
he  already  possessed  7  He  bos  not  said  so — it  is  not  attempted 
to  be  contended;  nor  has  it  been  decided  in  the  Court  below, 
that  this  gift  directs  the  investment  of  Interest,  tbe  accumu- 
lation of  interest  for  the  purposes  of  investment ;  on  the  con- 
trary, after  tbe  first  year,  it  has  been  held  that  the  institute, 
the  person  entitled,  had  all  the  profits  of  both— the  personalty 
to  be  invested,  and  the  real  estate  as  it  stood;  and  taking 
it  In  that  view,  there  cannot  be,  I  think,  tbe  possibility  of  a 
doubt  that  that  meets  the  Intention  of  the  testator,  who  tells 
you  as  plainly  as  language  can  describe  it,  his  meaning  : — "  I 
mean  my  personal  property  at  my  death  to  be  considered  as 
real  property,  and  to  go  with  my  Scotch  estates,  and,  with  the 
additions  and  accumulations  of  my  Scotch  estates,  to  the  heir 
of  entail,  according  to  the  deed  I  have  executed."  Suppose  the 
heir  has  left  at  interest  tbe  whole  of  bis  property,  could  there) 
be  any  doubt  that  he  would  take  the  new  additional  property' 
In  the  same  way  as  be  disposed  of  the  whole  f  Is  it  disputed 
that,  if  the  executor  had  the  next  hour  met  with  a  convenient 
and  proper  cBtttte.  and  bought  it,  the  heir  would  not  have 
been  entitled  f  Clearly  be  would  ; — and,  therefore,  when  W» 
come  to  consider,  independently  of  intention,  the  rule  of  law. 
It  wilt  be  seen  whether  there  is  something  which  will  prevent 
that  which,  I  apprehend,  Is  the  real  arid  clear  intention  of  tha 
testator. 
Now,  this  may  be  spelling  of  words ;  bnt  the  troth  Is,  when 

one  is  about  to  effect  an  intention  which  is  Said  to  be  so  obscure 
that  the  Court  is  said  to  Imply  something,  yon  are  entitled  to 
spell  words ;  but  there  is  something  to  be  gathered  from  tha 

words  which  follow — "The  principal  of  the  annuities  specified 
on  the  first  page  shall  be  applied  In  the  purchase  of  lauds." 
An  annuitant  would  clearly  be  entitled  at  the  death  of  the 

Suppose  that  annuitant  had  died  In  three  months,  at 


cipa!,"  therefore  you  would  not  take  that  which  Is  n 
cipal.  If  yon  look  at  the  direction  as  to  the  payment  of  annui- 
tants generally.yon  will  find  the  same  thing;  it  Is  the  principal 
that  is  to  be  applied ;  and  it  is  not  necessary  to  press  this,  be- 
cause it  is  admitted  that  the  true  construction  of  the  clause  is 
to  give  capital  only  to  be  invested. 

Look,  my  Lords,  at  what  would  be  the  consequence.  Here 
we  are  now,  at  this  very  moment,  arguing  in  respect  of  a 
fund  which  has  never,  except  by  imagination  or  intendment 
of  law,  changed  its  character  What  remains  is  still  personal 
estate,  and  yet  we  are  asked,  contrary  to  all  the  rules  of  equity 
guiding  us  on  tbe  subject,  to  consider  that  at  this  moment 
as  if  nothing  was  accomplished.  Now,  the  rule  on  which  the 
Court  proceeds  is,  that  this  property  was  impressed  by  the  will 
itself  with  a  character  of  real  estate,  and,  being  impressed  with, 
that  character,  it  became  real  estate  at  the  moment  of  hit 
death,  in  my  apprehension,  and  must  be  treated  as  such. 

The  question  remains,  my  Lords,  Are  you  bound  by  the  au- 
thorities to  decide  against  the  view,  and  in  favour  of  tbe  de- 
cision of  the  Court  below  »  I  apprehend  you  are  bound  to  do 
no  such  thing.    Tbe  cases  admit  of  very  easy  regulation. 

SItwell  d.  Barnard  was  exactly,  In  effect,  like  Lord  Stair's 
case  In  Scotland — in  each  case  there  was  a  direction  for  invest- 
ing the  interest;  if,  therefore,  there  be  a  direction  to  Invest 
the  interest,  the  direction  mnst  be  obeved.  But  see  what 
Lord  EHon  did  in  Sitwell  v.  Barnard  i  tie  doubted  himself, 
at  a  later  time,  whether  he  had  not  taken  a  greater  liberty  with, 
that  wilt.  In  putting  on  it  the  construction  he  did,  than  be 
ought.  But  what  did  bo  do  T  There  was  a  direction  in  Sit- 
well  i'.  Barnard  that  the  Interest  and  dividends  of  the  fund 
should  be  accumulated,  and  that  the  accumulated  fund  should 
belaid  out;  when,  therefore,  Lord  Eldon  took  this  view  of  the 
accumulation — which  he  could  not  strikeout  of  the  will,  for  ha 
had  no  power  to  do  so — when  be  decided  that  that  accunmla. 
tlon  should  by  construction  terminate  at  the  end  of  the  first 
year — what  did  he  do  f   He  arrived  at  one  of  the  moat  violent 
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conclusion!  at  which  it  is  possible  for  n  judicial  mind' to  ar- 
rive,— hut  for  what  object  T  To  let  property  and  enjoyment 
go  hand  In  band.  Hu  saw  an  intention  not  to  exclude,  al- 
though the  words  did  exclude,  the  persons  to  take  successively, 
from  each  having,  in  ilia  own  time,  the  full  measure  of  enjoy- 
ment which  every  other  owner  has,  ami  therefore  he  did  put  a 
violent  const  i  ucti  on  on  that  will,  not  from  any  fanciful  rule 
to  give*  twelvemonth's  considerntioii,  hut  because  he  must 
give  some  effect  to  the  words — and  tli  n,  looking  In  the  ana- 
logy of  the  common  ewe  of  administration,  he  caw  that  to  lie  a 
reasonable  time  within  which  that  trust  should  I*  executed. 

Now  your  Lordships  are  asked,  on  that  foundation,  to  de- 
cide here  that  there  must  bo  a  twelvemonth  given  within 
which  there  is  to  be  the  enjoyment  of  Ihe  tenant  for  life— that 

Jation  generally,  and  thu  Court  restrained  that  in  favour  of 
enjoyment — in  favour  of  the  gift  taking  cffi-ct  as  early  as  might 
lie,  so  that  the  tenants  for  life  should  be  put  on  an  equal  foot- 
ing,—yon  are  asked  to  apply  that  to  thin  cane  in  order  to  in- 
troduce what  you  do  not  find  on  the  face  of  the  will, — a  direc- 
tion to  accumulate  for  a  whole  year  from  the  death  of  the  tes- 
tator. Why  not  three  months  t  There  is  no  stricter  or  proper 
analogy  between  petting  in  an  estate  to  pay  legacies  and 
debts, — and  the  cane  before  you,  of  investing  a  largo  sum  of 
money  in  the  purchase  of  real  estate  in  Scotland.  He  won 
forced  to  allow  that  accumulation  to  go  on  at  the  expense  of 
the  tenant  for  life,  and  be  strained  the  law  to  meet  thu  justice 
of  the  case  ;  but  your  Lordships  arc  asked  to  strain  the  rule  of 
law  in  order  to  do  injustice, — to  do  precisely  the  opposite  of 
that  which  Lord  Eldon  strained  the  i  ule*  of  law  to  effect.  It 
is  perfectly  manifest,  that  if  this  case  had  come  before  Lord 
Eldon,  lie  would,  without  hesitation,  hive  decided  that  the 
tenant  for  life  was  entitled  as  Irani  the  death  of  the  testator. 

Now.  Sit  well  i-.  Barnard,  as  1  well  know,  was  for  a  long  while 
misunderstood  ;  Lord  Eldon  bim«elf  complained  of  it,  that  it 
bad  been  misunderstood.  Somehow  or  other,  it  was  generally 
supposed  that  Lord  Eldon  bad  laid  down  some  general  rule. 
No  other  case  ever  came  before  him  in  which  be  did  not  take 
very  great  pains  to  explain  to  the  bar  that  what  he  had  de- 
cided was  what  I  have  stated,  and  be  always  took  care  to  dis- 
claim any  intention  of  laying  down  a  general  rule  applicable 
to  the  case  before  your  Lordships. 

Then  came  thnt  case  before  Sir  John  Leach.  It  is  not  pos- 
sible to  say,  Willi  all  the  respect  WW  feels  for  that  learned  J n dee, 
but  that  ho  miscarried  in  that  case.  I  have  already  stated 
there  was  an  appeal  against  it,  and  it  was  compromised.  Ixird 
Eldon  himself  wild  as  to  that  case,  in  the  later  case  of  Anger, 
stein  r.  Martin,  that  if  that  case  had  been  brought  before  him, 
lie  should  hare  required  elaborate  arguments  tit-fore  he  came 
to  that  conclusion.  The  whole  of  the  suit  was  nothing  about 
the  gift  of  a  residue  to  persons  for  life  with  gifts  over,  and  the 
whole  of  the  estate  was  actually  converted, — a  great  part  of 
the  property  was  actually  in  a  state  in  which  they  were  capable 
of  receiving  the  income,  and  the  other  part  had  been  converted 
long  before  the  year.  Sir  John  Leach  thought  lit  to  denv  the 
tenant  for  life  that  to  which  he  was  entitled  ;  your  Lordships 
may  safely  be  advised  that  thnt  is  not  the  law. 

Then  came  Angctstein  v.  Martin,  and  Hewitt  r.  Morris. 
Noiv,  as  far  as  they  go,  they  are  not  exactly  this  enso  ;  but,  as 
far  as  tliey  go,  they  are  both  deal  1 J  authorities  on  this  cose. 
In  each  case,  Lord  Eldon  gave  the  tenant  for  lire  the  find  as 
from  ttie  death ;  whereas,  if  the  rule  is  to  prevail  which  lias 
been  contended  for  at  your  Li-rdships'  bar,  they  would  not 
have  lieen  entitled,  but  there  ought  to  have  been  a  time  al- 
lowed,— there  should  have  been  a  period.  Clearly  they  do  not 
■dopt  the  rule  which  is  contended  for  at  your  Lordships'  bar, 
and  it  is  not  worth  while  again  to  read  to  you  the  passages ; 
but  Lord  Eldon  dots  shew  thu  clearest  opinion,  that  the  true 
view  in  l  lii-se  cases  is  to  give  the  Interest  on  the  rents  to  the 
tenant  for  life  as  from  tile  death.  Ho  observes  in  Hewitt  o. 
Morris,  speaking  of  Angerttein  i-.  Martin,  "  \\  hat  could  I  have 
done  if  there  had  lie  en  a  purchase  in  February,  the  tes'utor 
having  diud  In  January," — meaning  to  say,  if  there  had  been 
a  puicliase  in  February,  the  tenant  for  life  must  hare  taken 
the  receipts  He  was  arguing  evidently  in  his  own  mind, 
."  How  can  I  refuse  to  this  tenant  for  life,  from  the  death  of 
t|i«  testator,  the  interest  of  the  fund,  if,  being  converted  three 
or  four  weeks  after  Ihe  death,  he  would  have  been  entitled  to  the 
property;  and  beobserves  what  is  very  important  in  Hewitt*. 
Morris,  and  ABtfcruteiu  *  II...  Hu — ■■  1  understand  observations 


hare  been  made  that  this  is  an  exceptional  case.  Hy  ennrt 
to  that  is,"  he  says, "  that  it  has  nothing  to  do  with  the  gen*. 
ral  law."  That  is  the  real  truth  of  the  case  ;  it  is  a  esse  Hit 
stands  by  itself,  and  is  not  governed  by  the  general  law  under 
which  it  lias  been  attempted  to  bring  it. 

Then,  my  Lords,  how  stand*  subsequent  aulhoriiia?  1 
agree  ns  to  the  esse  before  Sir  Anthony  Hurt;  bat,  •ruhmt 
going  into  any  examination  of  that,  lie  went  two-iliirdi  m  tat 
whj.  and  then  stopped  a  little  short  on  his  rusd,  bat  he  m- 
tainlv  did  not  give  the  unconverted  part ;  and  (here  is  no  n. 
ported  ease  thnt  follows  that.  In  thu  ease  before  Lord  J smtdals, 
bis  Lordship  went  through  all  the  authorities,  and  bedssrlj 
followed  what  I  have  slated  to  bo  the  opinion  of  Lord  Eldon  in 
Angerstetn  v.  Martin,  ami  Hewitt  c  Morris  ;  ami  it  u  amrokr 
enough  chat  Sir  Anthony  Hurt,  in  the  ease  before  him.  prttraed 
to  follow  Hewitt  t>.  Mo:  ris.  Bo  that,  altlioiigh  he  did  not  go  t* 
the  extent  in  which  he  ought  to  have  gone,  in  uiy  opssluo.  « 
cording  to  Hewitt  u.  Morris,  yet  he  approved  of  ihe  suinutnjj 
so  that  it  i*  not  a  decision  iu  opposition  in  wliat  has  been  de- 
cided, but  it  is  a  decision  by  a  Judge  not  following  oat  a  ran 
laid  down  by  a  former  Judge,  but  mi- carrying  in  carrying  V.  a 
the  extent  to  which  be  ought  to  have  gone. 

Now,  as  to  the  case  before  Lord  Longdate,  it  was  said  is 
argument  at  the  bar  about  that  ease,  that  L -ml  Langdale  intro- 
duced Ibe  difficulty,  that  there  was  no  contest  or  cnainwenf 
until  hu  intMduced  it.  Now,  my  Lords,  it  is  not  just  io  uj 
so.  because  of  the  decision  in  Bit-ell  o.  Barnard,  and  Smtt  s. 
Hiillingswortb,  there  was  a  considerable  mieunderslanding- - 
and  Lord  Langdale  makes  this  observation — "  It  isembamwisg 
to  find  the  rule  in  eases  of  this  nature  so  little  settled.  Lord 
Eldon  seems  lo  have  considered  the  tenant  for  life  entitled  is 
the  whole  interest  for  Ihe  first  year.  Sir  John  Leach  thus**. 
him  entitled  to  no  ptrl  Oi  such  interest.  Lord  Ly  milium  tlsmgtt 
him  entitled  to  suuh  a  Sum  by  way  of  interest  as  would  luri 
accrued  ns  dividends  upon  an  much  three  per  cents-  n  tra 
residue  would  have  purchased  at  Ihe  end  of  the  year ;  and  So 
Anthony  Hart  thought  him  entitled  to  the  interest  (torn  Ibe 
death  of  that  part  of  the  residue  which,  at  the  testator's  doth, 
was  invested  in  the  securities  pointed  out  by  his  will;  bit 
that  the  interest  on  such  part  of  the  residue  as  was  not  to  in- 
vested, was  to  be  added  to  the  capil.il."  Then  lie  mikes  (tit 
observation,  whiuh  applies  to  the  cane  before  your  Lordahha- 
"Iri  a  case  where  there  is  no  direction  to  accumulate,  sad 
therefore  no  direction  to  add  Interest  to  capital,  it  apptan  H 
me  more  likely  to  have  been  the  intention  ot  the  lestilor,  tbit, 
until  the  lapse  of  such  convenient  time  as  may  be  allowed  Is 
the  execntnr  to  make  the  conversion  direcled  by  the  will,  iho 
tenant  lor  life  should  enjoy  the  interest  actually  accrued;  an! 
if  it  should  lie  held,  at  in  Dimes  n.  Scott,  that  the  douvsrako 
ought  Io  be  made  in  a  year,  I  mink  lhat  no  incuinenima 
Can  follow  from  allowing  the  tenant  tur  life  thu  interest  of.  tht 
residue,  making  interest  as  il  stood  at  the  lime  nl  ll<e  testsU*'* 
death  unlil  tiie  end  of  one  year,  ur  so  much  of  that  year  o 
thall  elapse  before  the  cnnvertlull  of  lliu  residue  aeconiiiis.  n 
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point,  and  theretorv  I  do 

bis  decisions  are  to  lastly  entitle! 

this  to  be  Ibe  rule,  soil  lie  acted  un  It. 

In  the  case  before  Vice-I'liancellor  Wigram,  fata  hononrseX 
Into  a  considerable  comment  on  the  ease*  ;  be  was  a  litllt  f»v 
barrsssed  with  it,  liut  iie  admitted  the  rule.  Thefrfirt, •» 
Lords.  I  hare  no  difficulty  on  I  lie  rule  of  law  upon  tbcr'aaur- 
riiies,  as  I  lliink  it  it  now  settled.  The  dihVuliy  wtM  N> 
arisen  in  tiie  late  cases  is  or  a  different  nature;  it  n  mfl*  ** 
cully,  whether  the  tenant  for  lite  is  entitle:!  at  tlwrfsNtaat *• 
testator  or  not,— lhat  Is  not  tin  difficulty,  ami  1  have  lass;  sat 
sidercd  that  a  perfectly  settled  question;  but  lite  diaksjjn 
this.  In  what  manner  is  he  io  have  ibe  benefit  of  lhat  ssjsi  at 
between  himself  and  the  person  entitled  in  retpsrilwl  sal 
a  case  like  this  before  your  Lordships,  it  is  a  cswt  of  waaM  atr 
cent*.,  and  tberefoie  he  would  clearly  takethe  inmrafuafeslt 
making  any  call  on  Ibe  capital,  according  to  the  rules  af  «Ma)r; 
but  where,  as  in  the  case  of  Anggrsteiu*.  Martin,  It  *>■■ 
Hock  hearing  a  large  interest,  there  a  dtfUeulry  uHfiai^ad 
there  are  other  caaes  of  the  same  sort.  I/itd  KUfcHi  0ajM»*)* 
tenant  for  life  even  that.  Judges  have  since  sBf-«aW<allfc 
not  drawn  to  it-     I  do  not  tfciafc-.wJa  J**** 
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wu  drawn  to  it,  that  b,  the  difficulty  wo*  not  then  suggested,— 
if  too  Jo  p'vc  to  tin.'  tenant  for  life  the  first  year's  income, 
yet  giie  it  him  in  that  w*y  which  will  be  consistent  with  the 
rales  of  the  Coprt  indeslingwitha  tenant  for  life  in  remainder. 
1  [bint  Lord  Eldon's  attention  wai  not  called  to  that ;  bnt 
subsequent  decisions  liave  taken  a  fair  course  in  that  respect, 
and  there  will  be  no  difficulty  in  dealing  with  a  case  of  that 
■art  when  it  ari»e».  In  this  ease,  we  are  relieved  from  all  anch 
■liffktdly ;  and,  therefore,  without  going  further  into  a  point 
which  I  hare  myself  for  many  years  considered  to  be  decided — 
the  role  in  question— I  submit  to  your  Lordships,  that  so  far  at 
this  point  was  decided  against  the  appellants  in  the  Court  be- 
bir.taat  interlocutor  most  be  reversed,  and  it  mnst  be  declared 
that  that  sum,  the  first  year's  dividends,  was  properly  pond  in 
the  way  it  was ;  therefore  the  representative*  of  Sir  Jobn  Mac- 
pherson  are  not  liable  in  respect  of  that. 

Lord  Brougham. — My  Lords,  on  the  whole,  I  agree  with  my 
sable  and  learned  friend.  The  doubts  I  have  had  in  thia  case 
have  chiefly  been  in  the  course  of  the  argument,  with  reapeet  to 
the  sums  of  ^£305  anil  £238  odds ;  bat  never  >o  much  duiibt  as 
to  iodine  me  to  differ  from  the  Court  below,  who  bate  decided 
on  these  matters  in  the  respondent's  favour. 

On  the  question  of  construction,  I  have  had  do  doubt  from 
the  beginning,  that  the  Court  below  had  miscarried  ;  and  with- 
out going  into  the  argument  upon  which  my  nohte  and  learned 
friend  his  already  addressed  your  Lordship*,  at  great,  though. 
by  no  means  unnecessary  length— without  going  into  that  ar^u. 
mcnt,I  wish  to  profess  my  opinion  to  be  entirely  the  same  with 
his  on  that  subject. 

With  retpect  to  his  comments  on  thodifferent  cases,  of  course 
it  it  unnecessary  that  I  should  follow  him  in  these  comments.  I 
spree  with  my  noble  and  learned  friend  in  the  conclusion  at 
which  he  has  arrived,  and  in  bis  comments  also  on  (he  cases. 
Willi  respect  to  the  esse  of  Stott  t>.  Hollingswurth,  tried  before 
Sir  John  Leacb,  then  Vice- Chancellor,  I  take  it  to  be  quite  clear 
that  that  can  do  longer  be  law.  With  respect  to  the  other  esse, 
Wore  Sir  Anthony  Hart,  reported  in  3  Simons— so  far  as  that 
esse  goes,  1  also  am  inclined  to  differ  from  that.  I  think  the 
case  of  Douglas  b.  Congreve,  before  Lord  Laugdale,  an.l  Tay- 
lor a,  Clark  before  Vice-  Chancellor  Wigram,  take  a  right  view 
of  the  law.  Dimes  c  Scott,  before  Lord  Lyndhurst,  tnoy  he 
rubjecl  to  some  doubt — I  mean  with  reapeet  to  the  uiitun.  r  in 
which  that  case  was  decided,  which  renlly  was  not  argued  before 
my  noble  and  learned  friend  who  decided  it ;— therefore,  1  nay 
nothing  on  that  case,  leaving  the  subject  for  that  and  other 

On  (be  whole,  my  Lords,  I  am  quite  satisfied  that  we  do  w<  11 
in  reversing  tl«  judgment  of  the  Court  below  on  the  point  of 
construction,  and  in  declaring  our  opinion  that  that  is  the  law. 

lj>rd  ChonctUor.— Tliere  will  be  no  costs. 

JO.  Shsart.— The  costs  below,  we  understand,  follow  your 
Lordships'  decision — the  expenses  of  the  discussion  as  to  the 
payment  of  tlie  first  year. 

Mr.  Bob. — Your  Lordship  will  not  alter  the  interlocutor  be- 
low as  to  expenses.     My  learned  friend  did  not  open  it. 

Mr.  Stuart. — It  could  not  be  opened  until  the  question  was 
dnskhd 

liordOhaneetlor. — If  we  gave  yon  costs  as  to  the  one,  we  should 
be  hound  to  give  the  costs  of  two  thirds  of  the  caae  against  you. 
Mr.  Stuart — No,  my  Lord ;  It  is  the  larger  portion. 
LardChancdlor. — No  cost*  will  be  given  in  this  House  on 


from  what  it  is  found  to  he, — which  was  scarcely  to  be  won- 
dered at,  from  the  state  of  the  mithoriticn  to  which  I  have  al- 
ready adverted,  but  which,  hereafter,  I  hope,  will  no  longer  be 
rain  understood. 

Laid  Brougham— My  Lords,  I  entirely  agree  with  what  my 
noble  and  learned  friend  1ms  stated.  The  learned  Judge*  in 
Scotland  bad  no  doubt  misconceived  the  state  of  tbe  law  of 
England  on  ton  point  in  question.  They  had  begun  with  as- 
suming that  that  law  was  settled,  whereas  it  hnd  not  been  so, 
and,  iu  fact,  the  very  caao  bod  arisen  in  Scotland  under  cir. 
cumstances  which  much  more  clearly  defined  the  law  than 
any  case  which  had  occurred  here ;  and  I  think  your  Lordship* 
do  well  in  now  declaring  the  opinion*,  already  given  to  be  the 
law,  and  as  conclusive  of  the  point  Iu  dispute,  bo  that  there 
way  be  no  miatin  durst  an  ding  in  future. 

Second  Division, — Lords  Jeffreyaud  Wood.  Onftiwriw. — Horo 
and  Sons,  Appitbiaii  SoUdmn.—'l'.  W.  Webator,  Jletjwndtnt't 
Solictor.— (Q.D.F.) 


Judgment  of  affirmance  and  reversal  accordingly. 
i  Chancellor. — My  Lords,  I  omitted  to  state,  when  I  last 
d  your  Lordships,  that  In  reference  to  the  point  upon 
WWka>*evonmlof  the  Judgment  of  the  Court  below  has  just 
•ok**)  ylace,  I  consider  it  to  be  quite  clear,  that  tbe  law  of 
"—■frasMT  is,  and  ought  to  be  the  same  aa  that  of  England  on 

lhuiil)llil  III  n linn,  and  thoujjh  (addressed  my  observations 

chiefly  to  tho  law  of  England,  still  they  will  of  course  equally 
»a»jj  to  tbe  law  of  Scotland.  That  the  rule  was  quite  settled 
BlmMtaiul,  was  sufficiently  apparent  from  the  case 'of  Camp- 
Jk*B*y*t«**rtBtet  where,  in  tact,  the  Tery  point  had  occurred, 
jaaUa)*tfe«ea  rightly  decided,  which  we  have  now  been  dealing 
— ■""*  Willi  ill.  If  it  bad  occurred  iu  thia  country,  would  no 
"■been  disposed  of  similarly.  The  only  reason  why 
ar-hl  Scotland  came  to  a  different  conclusion  in  the 
w  ^jMbDCo,  I  conceive  to  be,  that  they  had  considered 
K*jj|tiSB}  country  to  be  different  fvotn  their  own,  and 
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Fnssr  Division. 
No.  218. — James  Brown  and  another,  Petitioners.    .. 
Judicial  Factor,  Competition  fur— Expenses — Too  pariitt  nm, 
pried  for  the  office  of  judicial  factor  looo  almoiitis-—  Held  thai 
neither  the  txpentee  of  the  untuccessful  candidate,  nor  the  expesm 
occationcd  fcj  t he  competition,  emdet  be  made  a  charge  en  the  ettate. 
This  was  an  application  for  a  discharge  by  the  exe- 
cutors of  the  late  John  Brown,  provost  of  Kilmarnock, 
who  hod  been  factor  Ujco  absentia  on  the  estate  of  Wil- 
liam Brown. 

The  office  was,  at  the  date  of  thin  application,  held  by 
Alexander  Hamilton,  writer  in  Kilmarnock. 

There  had  been  a  competition  for  the  office  between 
the  late  and  the  present  factor.  Aud  in  examining  the 
factorial  accounts,  the  ijuestion  arose,  whether  the  expense 
not  only  of  the  successful,  but  also  of  the  unsuccessful 
applicant,  could  be  made  a  charge  on  the  estate. 

Lord  Andenon  reported  the  matter  for  tho  decision  of  the 
Court. — Thia  is  a  point  of  general  importance.  The  question  is, 
whether,  where  there  have  been  two  applications  for  theappoint- 
ment  of  a  judicial  factor  on  the  estate  of  an  absent  party,  the 
expense  not  merely  of  the  successful,  but  alto  that  of  the  unsuc- 
cessful application,  can  be  made  a  charge  upon  the  estate.  There 
are  certain  heritable  subjects  in  Kilmarnock  belonging  in  equal 
portions  to  two  brothers,  Jobn  and  William  Brown.  William 
Brown  being  absent  from  the  country,  and  having  remained  so 
for  several  years,  it  became  necessary  to  take  measures  for  the 
protection  of  his  estate.  An  application  for  the  appointment  of 
a  factor  loco  obisnfiiwas  made  in  1849.  George  Douglas,  writer 
in  Kilmarnock,  was  then  appointed — Alexander  Hamilton,  also 
writer  there,  being  biscsutiuner.  In  IStB,  Douglas  became  in- 
sane. In  these  circumstances,  the  appointment  of  a  new  factnr 
became  necessary.  John  Brown,  the  brotlierof  tlieabsent  party, 
with  consent  of  Hubert  Brown  bis  uncle,  applied  for  the  appoint- 
ment of  Alexander  Hamilton  in  room  of  George  Douglas.  Ac- 
cordingly, on  25th  October  1848,  Alexander  Hamilton  was  ap- 
pointed factor  toco  abaen tie  and  ad  interim,  until  the  fifth  sederunt- 
day  of  the  following  session.  This  term  having  expired,  there 
was.  on  2d  December  1 F48,  another  application  by  John  Brown 
the  brother,  with  the  concurrence  of  Hubert  Brown  the  uncle. 
Immediately  afterwards,  there  was  a  competition  inconsequence 
ot  an  application  by  John  Brown,  tho  brother,  asking  for  the  ap- 
pointment of  the  Provost  ol  Kilmarnock,  and  Hubert  Brown, 
the  uncle,  asking  for  the  appointment  of  Alexander  Hamilton. 
It  hss  objected  that  Hamilton  was  the  jhflakt  in  business,  and 
the  cautioner  of  tho  List  factor.  An  objection  was  also  stated 
to  the  Provost  j  but,  on  enquiry,  it  was  held  that  he  was  a  tit 
and  proper  ns'rsim,  and  he  was  appointed  accordingly.  It  can 
hardly  be  said  that  Aleiander  Hamilton  was,  in  the  circum- 
stances, and  at  that  time,  the  most  proper  person  to  have  ap- 
pointed. The  application  at  his  instance  was  the  later  in  dato  ; 
it  was  at  the  instance  of  a  more  remote  party,  and  it  was  on- 
successful. 

Beat,  for  the  present  factor,  argued  that  t}ic  expenses, of 
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the  iiniroeeeisfiri  application  for  the  appointment  of  Alex- 
ander Hamilton  should  be  paid  out  of  the  estate, — and 
referred  to  the  ease  of  Smith,  21th  January  1 86"2,  supra, 
p.  172 ;  and  Fraser,  November  25,  1851.*  There  ia 
a'  fallacy  in  the  observation,  that  an  estate  like  this  should 
not  be  made  to  bear  the  expense  of  two  applications. 
It  is  better  that  the  estate  should  bear  the  expense  of 
two  applications,  than  remain  unprotected. 
MucJaAame,  for  petitioners,  was  heard  against  that  view. 
Lord  President. — There  was  an  application  for  an  interim 
rippointment  of  Alexander  Hamilton,  which  was  made  in  the 
Bill-Obrimber,  and  which  was  successful.  There  can  be  no  ob- 
jection to  that  proceeding.  It  U  quite  right  that  that  expense 
ehotild  bo  charged  against  the  estate.  That  appointment  was 
made  fil!  the- fifth  sederunt-day. 

When  the  Court  met,  they  took  this  view,  that  Hamilton, 
both  as  cautioner  and  as  partner  in  business  of  the  last  factor, 
was  not  a  fit  and  proper  person  to  be  hU  successor.  John 
Brown  therefore  withdrew  his  mandate  ;  hu  did  so  before  there 
wan  any  application  to  confirm  the  appointment. 

The  same  party,  John  Brown  the  brother,  then  applies  for 
the  appointment  of  Provost  Brown,  and  that  seems  qolte  uu- 
o'bjectlonable.  This  application  was  made  on  29th  November. 
'  Then,  upon  2(1  December,  there  is  an  application  to  get 
Hamilton,  who  had  been  the  interim-factor,  appointed  per- 
manent! v  to  that  office. 

'  There  was  thus  a  competition  between  these  two  parties. 
The  Court  refused  to  appoint  Hamilton,  and  appointed  Pro- 
vost Brown. 

It  may  be  that,  after  the  Provost's  death,  the  objections  to 
Hamilton  may  have  been  removed,  since  he  now  holds  the 
office.  Bat  I  do  not  think  that  the  estate  should  be  subjected 
in  payment  of  the  expenses  of  the  unsuccessful  party. 

Lord  Cuninghamt.—la  concurring  with  your  Lordship  in  the 
present  case,  which  I  do  entirely,  1  by  no  means  wish  to  iiili- 
male,  that  there  are  not  cases  iu  which  the  expenses  of  an  un- 
successful party,  in  applications  fur  factorial  nomination,  should 
not  be  charged  on  the  estate,  They  may  have  been  necessary 
and  useful  to  the  estate,  especially  if  the  party  seeking  costs 
were  first  in  the  field,  and  if  ho  gave  useful  Information  and 
suggestions  to  the  Court.  But  the  onus  of  proving  the  compe- 
ipncy  and  usefulness  of  such  procedure,  necessarily  lies  on  the 
unsuccessful  claimants.  In  the  present  instance,  I  «m  perfectly 
satisfied,  on  the  gronods  stated  by  your  Lordship,  that  the  ap- 
plication of  Robert  Brown  was  unnecessary,  and  that  the  estate 
derived  no  benefltwhataverfromit.  If  Robert  Brown  had  any  in- 
terest or  occasion  to  take  a  part  in  the  nomination  of  factor  on  the 
estate,  he  might  have  done  so  by  entering  a  compearance  under 
John  Brown's  application,  which  was  sufficient  for  the  nomi- 
nation of  sny  proper  factor,  and  for  the  protection  of  the  estate. 
Lord  Ipory.—l  do  not  know  that  the  Court  have  before  there 
all  the  elements  necessary  for  dealing  with  this  matter. 

This  is  not  an  ordinary  case  where  a  party  asks  for  expenses 
against  the  estate  so  fares  the  expenditure  has  been  beneficial 
to  the  estate ;  but  what  are  asked,  are  the  expenses  of  the 
competition.  ,  , 

3o  ferae  the  interim  Bill-Chamber  appointment  is  concerned, 
I  nirree  with  your  Lordship.  There  was  no  competition  lli-re. 
The  second  application  for  a  permanent  factory,  was  that 
made  on  behalf  of  Provost  Brown.  It  was  then  that  a  compe- 
tition arose  on  the  application  of  Robert  Browu,  the  uncle,  for 
the  permanent  appointment  of  Hamilton. 

The  petition  in  favour  of  Provost  Brown  is  the  only  one 
that  was  granted,  and  the  necessary  expense  of  that  applica- 
tion ought  to  be  given.    I  have  great  doubt  whether  even  the 

*  that  appointment,  so  far  as  the  expense  arises  out 

petition,  can  properly  be  made  a  charge  on  the 
j  am  qnite  clear  that  no  part  of  the  expense  of 
\  Hamilton's  behalf  ought  to  be  allowed. 
\j  difficult  to  convince  me  that  the  expenses  of 
should  be  charged  upon  the  estate.  In  the  cose 
testate,  the  competition  is  at  the  expense  of  the 
ididates  for  the  office  of  trnstee. 
„.=ch  of  com  petition  are  to  be  allowed,  then  I  think 
which  this  Court  shonM  henceforth  follow  should 

J*Sa.LX03S     aseTrepoit  at  end  of  this  volume. 


be  this,  that  Whenever  there  is  a  competition,  the  Conrt should 
appoint  neither  party,  but  should  appoint  a  third  percoa 
approved  of  by  themselves. 

The  Court  pronounced  the  following  intedocator:— 
"Find  that  there  may  be  charged  agairsrt  ttss  eetete ihs a- 
peases  of  the  procedure  applicable  to  Mr.  Hamilton'!  enooirt- 
ment  as  mterinvfactnr  by  the  Lord  Ordinary  on  the  Bins  ■ 
October  18-iS,  and  the  expenses  of  John  Brown's  applta"*" 
and  procedure  which  terminated  in  Provost  Brown's  sap*-* 
meat  i  but  not  the  expenses  of  Robert  Brown's  K»ftiu»iiw,ud 
pfocedaiem  opposition  thereto,  which  are  hereby  dhaabweJ: 
further,  fine!  that  the  labs  factor's  account,  a*  taxed  «ad  i» 
patted  on- by  Hie  necenniant,  may  bo  approved  wf,  ewd  than* 
expenses- «t  this  apniiaacicm  fat  msefcwrge  may  te  obsrrai 
asjBKMttha- estate;  ami,  with  these  (hidings, mmsifcek total 
Land  Ordinary  to  proceed  further  as  may  be  juet,»ail  WwajKi." 
Lord' Ordinary,  Anderson. — Act  JTacfarlane  ;  John  LeUt 
man,  W.S.  Agent.— Alt  Deas;  William  Wothertpoon,Si.C. 
Agcut.— L.  Clerk.— ^F.H.) 

11  (A  June  1863. 

Bkono  Division. 

No.  249.— CHaaiJte  Lewis,  Pursuer,  v.  W.  C.  t. 

Afbtrother  and  others,  Defender*. 

Discharge— BUI  of  Exchange— Obligation—  The  holder  of  Kb  <* 
which  a  father  and  ton  were  Joint  obligantt,  on  tht  father  *&*/ 
payment  of  a  turn  of  money,  and  granting  bond  and  diqxiitiMU 
tecmityfor  an  amount  which  comprehended  the  balance  o/tU  tm 
contained  in  tht  bills,  diichargcd  the  father  of  allthtbiUi:  dr. 
eamxtanees  in  which — Held,  that  the  father  alone  was  lie  "d 
debtor;  that  the  holder  had  obtained  full  tatUfaeiion  of  all  dm 
against  him,  and  could  not  proceed  againtt  the  tonforpayaalij 
any  part  of  the  turn  contained  in  the  bills. 

Alimentary  Provision— Arrestment — Disentail — (Smmdaai 
in  Khich — Held,  that  an  annuity  granted  by  the  heir  in/omw* 
of  an  entailed  estate,  in  faeoar  of  the  heir  next  in  tveceuion,  is  «s- 
tideration  of  the  Content  Of  the  latter  to  the  disentail,  vet  vMt 
declared  alimentary,  and wot  to  itt  full  extent  fret  /rest  ftp*. 

On  7th  Koveniber  1850,  Kir  Windham  Carajicksal 
Anstrather,  heir  iu  possession  of  the  entailed  lands  of 
Cannichael  and  others,  granted  a  bond  of  annuity,  where- 
by, in  consideration  of  the  defender,  his  eldest  son,  gi™: 
bis  consent  to  the  disentail  of  the  estate,  be  bound  him- 
self in  payment  to  the  defender  of  an  annuity  of  £&$ 
per  annum,  payable  half-yearly.  This  annuity  was  de- 
clared to  be  au  alimentary  provision. 

At  the  same  time,  Sir  Windham  granted  in  favours! 
the  defender  a  bond  and  disposition  in  security  for  £1509 

The  pursuer,  on  15th  May  1851,  arrested  the  half- 
year's  annuity  and  half-year's  interest  on  the  find,  is 
payment  of  a  bill,  at  one  month's  date,  for  £860,  daw 
9th  October  1850,  which  had  been  granted  by  the  de- 
fender along  with  his  father,  and  had  been  protested  bj 
the  pursuer  for  non-payment. 

The  present  was  an  action  of  furthcoming  on  ibe 
arrest  menta. 

It  appeared  that  the  defender  bad  become  ■Mp* 
along  with  his  father  in  two  other  bills,  for  £T50  n* 
£700  respectively, — the  three  bills  amounting  in  si  t» 
£2300.  The  father  alone  had  granted  to  the  «W«* 
another  bill  for  £1520.  The  pursuer,  on  1J»  J*» 
1881,  on  Sir  Windham  paying  the  sum  of  £t609,*" 
granting  in  favour  of  the  pursuer  a  bond  and 
Si  security  for  the  sum  of  £2984 — which 
the  amount  of  the  balance  on  the  four 
with  other  items  of  expenses,  dw.,  as  set  forth ; —  _  ~ 
appended  to  the  bond — discharged  him  of  "iMU^Im 
four  bills."  ■ 

Of  the  same  date,  the  pursuer  granted  X  i%nm%ti  * 
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tjati™,  whereby,  on  the  narrative  that  the  discharge 
i;ul  been  granted — 

Anrl  whereas  the  said  discharge  in  limited  and  confined  to 
he  -aid  Sir  W.  C.  Anstmther,  and  noway  extends  to  the  said 
V.  0.  J.  Anstruthcr,  against  whom,  notwithstanding  of  lbs 
rsrharpr*  in  favour  of  the  said  Sir  W.  C.  Anatruther,  I  have 
erchy  reserved  all  tot  claims  full  and  entire :  And  whereas 
is  nccfss.iry  far  rile  to  retain  possession  of  the  said  two  bills 
ml  of  the  Mid  promissory-note  in  order  to  effectuate  say 
iiii!6  thereanent  acainst  the  said  W.  C.  J.  Anstruther.  to 
•direrto  him  the  snid  bills  and  promissory-note:  Aoiwhere, 
'  ihp  snid  Sir  W.  O.  Anitruther  has  granted  in  toy  favour  an 
-ritsbtu  security  for  thesum  of  f  2984  sterling,  which  include*, 
"nii:'.  the  raid  m™  of  £750,  £850,  and £700:  And  whereas, 
'lie  said  Sir  W.  C.  Anatruther  shoold  make  payment  -to  me 
lb?  sum  contained  in  the  Raid  security,  it  is   proper  that  1 

M  deliver  to  him  the  said  bills  and  prom issmy. note  for 

w'Ains  him  U>  operate  relief  (if  he  an;  have)  njalnst  the  said 
.  C.  J.  Austruther  therefor,  or  to  cancel  the  name  if  he  should 
iv-e  no  relief  against  the  said  W.  C.  J.  Anstmther :— TTiero- 
K  I,  the  said  Charles  Lewis,  engage  and  oblige  myself,  on 
rr-ivisi^  payment  of  the  mm  specified  in  the  said  heritable 
■•■urity,  from  the  said  Sir  W.  C.  Anstmther,  to  deliver  to  him 
e  sail)  liills  and  promissory. note,  for  the  purpose  aforesaid  ; 
.  ™  rm-ivingfrom  lilin  such  part  or  part*  of  the  sums  con- 
r.vd  iii  the  siiid  heritable  security  as  may  correspond  to  any 
■?  or  any  two  of  the  said  bills  or  promissory -note,  to  deliver 
liiui  such  one  or  such  two  of  the  said  bills  and  proraissory- 
le  di  may  amount  to  the  part  or  parts  of  the  sum  contained 
;> said  heritable  security  which  may  be  so  paid  to  me: 
id  hither,  on  recovering  from  the  said  W.  C.  J.  Anatruther 
'  amount  of  the  said  bills  and  promissory -note,  or  any  part 
iia'is  thereof,  I  engage  and  oblige  myself  to  discharge,  re- 
i;ij'T.  and  restrict  the  Said  heritable  security  in  favour  of 
'  said  Sir  W.  C.  Anstmther,  but  only  to  the  amount  which 
,y  be  so  recovered  by  me  from  the  said  W.  C.  J.  Anstmther, 
:l  no  farther." 

•  In.-  ■ .i« ('»mfer pleaded — 4.  The  pursuer's  claim  against 
1  iii'SVjuler  is  excluded  by  his  transactions  with  Sir 
indham  Cariuiehael  Anstruthcr,  and  by  the  payments 
I  securities  received  from  him,  and  tho  discharge 
ated  in  his  favour.  6.  The  annuity  said  to  be 
'-ted  is  not  an  arrestable  fund. 

riie  Lord  Ordinary  pronounced  the  following  interlo- 

Vin<fc  that  the  deed  of  discharge  hy  the  punawr  in  favour 
ir  Windham  Anstmther,  dated  18th  June  1861,  doe*  not 
rule  as  a  discharge  in  favour  of  the  defender  of  the  bills 
Hud  on,  und  tbat  the  sum  of  £1600  therein  acknowledged 
..'ti-L'  Wen  paid  in  cash,  was  thereby  effectually  applied  to 
yvimiswry-nolc  of  £1520,  duo  by  the  said  Stt  Windham 
1:  iillmrto  tho  pursuer,  with  interest  and  expenses,  and  that 
(■art  (hereof  can  be  ascribed  to  the  three  bills  of  which  the 
-ii'ler  was  drawer  or  accept  or,  or  any  one  of  them;  and  to  this 
i  lvpuls  the  defences,  and  decerns  :  Finds  that,  notwith- 
;!;::;  tin:  declaration  In  tho  bond  of  annuity  libelled  on, 
Miiimnt  of  £600,  for  which  the  samo  is  granted,  may,  in  bo 
is  it  is  in  excess  of  a  proper  and  suitable  aliment,  ho  com- 
■uily  modified  in  this  process,  to  the  effect  of  giving  decree 
■. i r (Looming  to  the  extent  of  the  sums  due  beyond  the 
reasonable  and  proper  aliment ;  and,  in  the  whole  clr- 
.tauces  of  the  case,  find*  that,  to  the  extent  of  £200  per 
mi.  the  annuity  due  under  the  said  bond  may  be  attached 
nieatBicnt,  and  made  furthcoming  for  the  benefit  of  the 
u.r,  and  that,  so  far  a*  used,  the  arrestment*  to  this  ex- 
:.rc  available  ;  and  in  so  far  repels  the  defences,  and  de- 
i :  Kinds  that  the  Interest  dne  on  the  bond  for  £1600  in 
■ir  of  the  defender,  dated  18U>  November  I860,  is  attach- 
by  arrestment,  and  may  be  made  furthcoming  in  favour 
ie  pursuer,  and  decerns  accordingly :  Find  that,  on  payment 
id  debts  sued  for,  the  defender  Is  entitled  to  an  assignation 
ie  debt!  and  securities  held  by  the  pursuer  from  Sir  Wind. 
Aostruther,  so  that  the  defender  may  operate  bis  relief 

•  iii,  as  accords;  and  appoints  the  case  to  be  enrolled,  in 
r  that  the  precise  amount  to  he  decerned  for  In  the  furth- 
;nur  may  be  fixed — reserving  all  question  of  expenses. 

.'•  .to.— i'ls*  defender  being  debtor  in  the  bill*  libelled  on, 


as  drawer  or  acceptor,  tho  transaction  wltii  his  father,  n  joint 
debtor,  in  June  Iflul,  which  expressly  reserves  all  claim  on 
these  bills  against  him,  cannot  operate  as:  a  general  di.-ehargi' 
In  his  favour.  It  is  also  clear  that  tin.'  sum  of  £1601)  paid,  »as 
in  respect  of  the  separate  promissory-note  due  by  Sir  Windham 
Anstmther,  and  delivered  up.  No  part  of  the  payment  is 
applicable  to  the  bills  on  which  the  defender's  name  stands. 
He  can  therefore  take  no  benefit  from  this  transaction  tin  ■tin* 
than  he  may  demand  an  assignation  to  the  securities  when 
the  bills  due  by  him  are  paid. 

"  The  Important  question,  however,  regards  tho  declaration 
in  the  bond  of  annuity,  that  '  the  said  annuity  of  £0lXl  ster- 
ling is  an  alimentary  provision  in  fuvourof  the  said  Wind- 
ham Charles  James  Anstmther,  and  that  the  same  shall  not 
ho  assignable  by  him,  ntitber  shall  the  same  be  liable  for  his 
debt*  or  deeds,  or  subject  to  the  legal  diligence  of  his  creditors, 
for  payment  of  the  debts  already  contracted,  or  that  may  here- 
after bo  contracted  by  him.  It  is  no  doubt  quite  competent  for 
a  party  who  makes  a  grant,  to  attach  such  a  condition  as  this, 
which  will  be  available  against  all,  excepting  alimentary  cre- 
ditors— a  position  which  the  piirsm-r  tious  not  hold.  But  thu 
present  is  a  very  peculiar  case.  The  heir  of  entail  in  possession 
of  a  large  estate,  (stated  to  bo  about  £15,000  a  year),  first 
granted  a  bond  for  £150  a-yeur  in  favour  of  bis  eldest  sun,  for 
his  clothing,  maintenance  and  education.  This  was  afterwards 
raised  to  £400  a-year,  and  finally,  by  the  bond  libelled  od,  an 
additional  sum  of  .£200  a-year  is  given,  The  cause  of  this  ad- 
ditional grant  was  for  a  valuable  consideration,  namely,  the 
defender  giving  his  consent  to  the  disentailing  of  a  porlion  «i 
the  estate,  and  allowing  his  father  to  borrow  ££0,000.  Vie 
might,  on  the  one  hand,  have  withheld  tbat  consent,  while,  on 
thu  other,  it  was  not  capable  of  being  attached  by  bis  credi- 
tors. Still,  looking  at  the  nature  of  the  bond,  it  is  one  capable 
of  being  restricted,  in  so  far  as  it  is  in  excess  or  a  proper  ali- 
ment. Certainly  the  case  is  not  to  be  viewed  in  the  same 
light  as  if  it  were  an  action  against  the  father  to  fix  a  larger 
allowance  than  he  is  pleased  to  grant,  as  is  the  case  of  Alanle. 
But  having  granted  this  allowance,  is  it  excessive  for  a  person 
in  the  defender's  position,  and  who  bad  incurred  debt  t  This 
:  question  ;  and,  viewing  the  whole  matter,  the  Lord 

by  restricting  the  annuity  to  £4""        

i  draw  payment  at  tho  rate  of  £ 
has  met  the  justice  of  the  cose.    There  si 


9Dunlop,  p.  1151." 

The  defender  reclaimed,  and  phaded — 1.  Looking  at 
the  position  of  parties,  and  the  nature  of  the  transaction 
embodied  in  the  deeds  passing  between  the  pursuer  and 
the  defender's  father,  it  was  clear  that  the  latter  was  the 
pursuer's  true  debtor,  and  that  the  defender  had  lent  his 
name  merely  for  his  father's  accommodation,  rjuch  being 
the  circumstances,  it  must  be  held,  on  the  one  hand,  that 
the  pursuer  had,  by  reason  of  the  payment  made  and 
the  bond  granted  by  the  true  debtor,  obtained  satisfac- 
tion of  the  whole  debt,  and  that  the  discharge  granted 
by  him  in  return,  operated  as  a  discharge  in  full;  or,  mi 
the  other,  that  the  ,£1000  actually  paid  by  [Mr  Wiud- 
ham,  were  to  be  applied,  so  far  as  necessary,  in  payment 
of  the  bill  in  question.  1.  Hince  the  transaction  by  which 
the  annuity  arrested  was  granted  to  the  defender,  trirs 
onerous,  that  annuity  was  validly  declared  alimentary. 
This  was  not  the  case  of  a  party  declaring  his  own  estate 
alimentary,  but  that  of  a  party  purchasing  a  oertxin 
property,  to  which  he  stipulates  a  certain  quality  shall 
attach.     The  aliment  was  not  excessive. 

The  pursuer  aiisiwe^— The  defender's  fit  d  plea  was, 
that  his  debt  was  discharged.  But  a  security  granted 
by  one  obligant  in  a  bill  could  not  extinguish  the  debt  in 
a  eo-obligaut,  especially  where,  as  here,  the  right  tg  pro- 
wed  against  the  go  obligant  was  expressly  reserved.  It 
was  said,  secondly,  that  the  debt  was  paid.  But  the  pur- 
suer was  entitled  to  apply  the  jG1600  paid  by  Sir  Wint!- 
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ham  to  whichever  bill  he  chose,  and  the  letter  of  obliga- 
tion bore  that  it  was  not  applied  to  the  £8£iO  bill;  and 
necordingly  tho  pursuer,  while  he  delivered  up  the  £1000 
bill,  retained  those  in  which  the  defender  was  oo-obligant, 
just  that  he  might  be  able  to  enforce  his  right  against 
the  defender  if  necessary.  2.  The'  annuity  was  not 
validly  rendered  alimentary.  It  waa  just  a  property 
purchased  by  the  defender,  and  it  was  impossible  for  him 
to  remove  it  beyond  the  diligence  of  his  creditors.  At 
any  rate,  the  amount  of  aliment  was  excessive. — 8  Stair, 
1.  37;  Lord  Buehan,  11th  July  1835. 

Fwd.  Justice-Clerk. — I  am  disposed  to  sustaiu  both  the  defen- 
ces; but  Hie  Hot  uocossery  to  enter  much  on  tfae  discussion  of 
thu  first.  It  iloeg  nut  Inflow,  because  a  right  was  reserved  in 
llm  discharge,  that  therefore  it  should  bo  effectual  in  point  of 
law.  And  looking  to  the  nature  of  the  transaction,  namely,  a 
promissory -note  from  the  fatter  and  the  son,  at  the  time  the 
nun  had  nothing  but  enough  for  his  lnuintflnnnce  and  educa- 
tion, as  well  hi  the  manner  in  which  the  creditor  transacts 
with  the  father,  it  is  quite  clear  the  debt  really  was  a  debt  of 
the  father's,  and  that  the  creditor,  who  received  the  note  from 
Uie  father,  knew  that  to  he  tho  truth.  The  Court  will  notshut 
its  eyes  so  far  as  not  to  took  at  the  truth  and  reality  of  the 
transaction.  Now,  holding  that,  I  think  Lewis  has  obtained 
full  satisfaction  of  all  his  claims  against  the  father,  the  proper 
and  principal  debtor;  and  that  the  proceeding  by  which  he 
takes  security  for  the  sum  from  the  rather,  and  at  the  same 
time  tries  to  preserve  a  power  to  proceed  against  the  son,  is  a 
proof  that  this  is  (to  use  an  expression  we  overheard  at  the 
bar)  a  meet  Jewish  transaction. 

2.  I  apprehend  the  annuity  secured  to  the  son  ra  clearly  ali- 
mentary. This  Is  the  first  cose  occurring  in  regard  to  tbe  effi- 
cacy of  these  deeds  of  consent  under  tbe  new  Entail  Act,  and 
U,  in  that  point  of  view,  of  great  importance.  This  is  a  case 
In  which  a  gentleman,  largely  embarrassed  with  debt,  proposes 
to  avail  himself  of  the  power  of  disentailing  his  estate,  if  he 
'can  obtain  the  consent  of  the  heirs,  whose  consent  is  required 
by  the  statute.  His  eldest  son  is  twenty-five.  He  has  no  In- 
dependence of  his  own  ;  and  he  Is  asked  to  surrender  his  right 
of  succession  In  large  estates  (which  right,  hud  ha  survived  his 
father,  waa  indefeasible)  in  return  for  a  consideration  to  be 
given  him.  Now  there  are  various  conditions  on  which  he 
might  bare  renounced  this  right — (1.)  for  tbe  payment  of  a 
sum  of  money-;  (2.)  for  an  annuity ;  or  (8.)  for  a  combina- 
tion of  these,  ae  Is  done  here,  where  he  receives  a  bond  for 
tmim  of  money  and  an  annuity.  We  deal  now  only  with  the 
annnlty ;  and  it  is  stipulated  that  he  is  to  give  up  his  estate 
and  to  receive  this  in  lieu  of  It.  Now,  very  naturally  he  makes 
stipulations,  not  for  a  great  amount  of  annuity — not  for  such 
*»,  if  calnulated  by  the  terms  of  life  Insurance,  he  might  have 
got — but  for  an  annuity  declared  to  be  alimentary ;  and  be 
makes  bis  getting  snoh  an  annuity  the  condition  of  his  as- 
sent. In  the  recent  entail  statute,  clauses  have  been  very 
properly  Inserted,  in  the  view  of  provisions  of  tbls  sort  belli* 
made  for  the  purpose  of  protecting;  the  interests  of  creditois 
ol such  heirs.  These  hove  been  carefully  worried,  and  were  the 
ntlbjectof  much  discussion  at  the  time  when  the  act  was  passed 
They  are  two  In  number,  and  were  for  tbe  purpose  of  enabling 
creditors  In  different  situations  to  come  forward  and  object  to 
the  consent  the  heir  propesesto  give,  so  that  theCoort,  If  neces- 
sary, may  provide  for  their  rights  and  interests.  The  process  of 
disentailing  is  made  public  by  advertisement.  Lewis  does  not 
appear,  and  tbe  result  is,  that  out  of  the  entailed  estate,  an  estate 
is  created  In  the  son,  which  would  never  otherwise  hare  exist- 
ed. Can  the  creditor  now  come  forward  and  insist  on  hold- 
ing that  the  whole  of  the  provision  securing  an  annuity  to 
the  son  is  to  be  disregarded,  and  that  the  fund  is  attachable 
by  creditors  >.  I  do  not  consider  here  the  question  of  modili- 
cation.  Tho  first  question  is,  is  the  provision  alimentary  t 
There  is  nothing  stated  here  against  tbe  proper  onerosity  of 
thlsdeed.  I  never  saw  a  transaction  out  of  which  an  alimentary 
fund  arose,  which  is  more  olearly  an  oneroux  transaction  than 
the  present  one.  If  so,  then  is  there  any  ground  for  restrict- 
ing ft  f  I  cannot  admit  that  any  of  the  cases  cited  have  any 
application  to  the  present  case  at  all.  Webiin-  is  a  case  where 
a  party  was  going  to  try  a  question  whether  a  fund  was  ali- 
■uentary  or  not— and  thus  arose  the  question,  whether  you 


could  rccol  an  arrestment  used  ;  and  both  Lord  GMcol 
Lord  Alluway  (both  great  authorities  in  such  sqoonWsK 
this  is  not  a  case  in  which  we  eon  consider  whether  tits  rat 
is  alimentary  or  not.  It  is  Impossible  to  restrict  m  sun 
bargained  for  under  condition  of  being  alimentary-,  iuuHjmi 
that  this  fund  is  clearly  alimentary,  and  cannot  ss  isnicK 
1  don't  proceed  on  a  consideration  of  its  amount  I  tr.' 
not  at  present  consider,  whether  or  no*,  in  a  csst  vis* o 
extravagant  alimentary  annuity  was  presided,  the  uic 
might  be  touched.  Igo  hereon  ttiLt, tnf*tB*M »«**»- 
alimcntsiy  under  eiruunistances  precluding  tkecreiim^i 
touching  It. 

Lord  Medugn. — I  entirely  concur.  In  regard  to  As  ':■'.;.. 
have  no  doubt  it  was  a  debt  of  the  falhac.  U  is  iapsiu^ 
r..[id  tfae  Uausa.Dtkiu  without  seeing  that-  J  Wo  tit ' 
be  an  iiiiioent»ry  bond,  and  not  reftriclable  is.chkh;— 
ofthu  manner  oflts  creation.  It  is  not  necessary  1s  p*: 
whwbcv-iae.  alimentary  provision  would  be 'restrirtsl* i(  -■ 
ceseivp, fur,  .wtdertbeprsaantoase,  it  ia certainly aotaw 
cofisjijepwc  the  situation  of  the  parties.        ■"  ' 

Ijird  ra«*e»ra.— This  fund  was  plainly  an  aliment;  m  t 
sum  allowed  Is  not  above  a  reasonable  amouut- 

iMtd  Afurnty.- In  the  circumstances,  £600  s-jariw 
excessive- 

The  Court  pronounced  the  following  iMenWst.- 

"  Alter  the  Interlocutor  ;  Sustain  the  fourth  defttailt: 
as  founded  on  the  circumstances  and  character  of  tit  t^ 
action  entered  into  between  tbe  pursuer  and  Sir  Sk-u. 
AnstruUier  :  Sustain  the  sixth  defence  ;  and  therefciitt 
ric  the  defenders:    Find  the  pursuer  liable  in  expos*"    , 

Lord  Ordinary,  Bobertson— Act  Penney,  DdosMkii  ;  Be 
Hoss,  W.S.  AgWr-AU.  Bol.  Oen.  (Neavee),  Bejle;  J.r.W- 
S.B.C.  Agmu.— L  CknU {W.Q.T.) 

llfA  June  1652. 

Sbooitd  Division. 

No.  250. — Alsxabdsr  Thou,  Pursuer,  *.  Mrs.  a* 

gaket  Udny  Henry  or  Thom  and  others,  Uc/wi" 

Husband   and  Wife— Marriage-Contract — Conjaoit  Fa* 

Liferent—  Divorce— A  father,  by  the  sMftMSCu' "" 

hit  daughter,  to  which  hew*  a  party,  eontxyed  «_ 

hitntelfin  liferent,  and  qfler  kit  death,  to  hit  daughter  eat**' 

band  in  conjunct  fee  and  Vftrtmt,  and  to  the  longot  bo  1 1 

two  in  liferent,  but  for  the  hutband't  afferent  tat  wlf-*i 

retpeet  of  Iftfl  conveyance,  (he  daughter  dueharged  puinni 

to  Air  under  herparenli  marriage-contract.    Infcfi*at*,:* 

on  ike  marriage-contract.     The  daughter  rat  dfajrorJIf  " 

band  daring  the  father' tlife;  and,oitherfather'idtitk,iii» 

'  the  tepartUt  liferent  of  one-half  of  the  atate— Held  list  raw 

band  teat  entitled  to  the  liferent  of  the  wAofe. 

The  antenuptial  contract  between  the  pursuer 

defender  Margaret  Udny  Henry  or  Thom,  whi 

of  her  father,  the  late  John  Henry  of  Corse,  ewrsin* 

Sllth  June  1837,  bore,  that — 

"  in  coo  torn  plat  I  on  of  the  said  marriage,  and  in 

of  the  annuity  after  mentioned  to  be  paid  by  t — 

under  Thom  to  tbe  said  Margaret  Udny  Henry,  »»'■■ 

sums  of  money  after  mentioned  provided  by  hits*''*" 

intended  spouse  and  the  children  of  the  Banian*** 

discharge  after  expressed  by  the  said  Margaret  gNjj 

the  said  John  Henry  has  disponed,  BUfJapad  and " 

by  these  presents,  with  and  under  tbe  bardena, 

after  expressed,  dispones, 

our  of  himself  the  ssid  Jon 

ing  all  tbe  days  of  his  lifetime,  and  after. 

Margaret  Udny  Henry  and  Alexander  Those  in  cesjssW 

and  liferent,  and  to  the  longest  liver  of  tbeB  won  1* 

but  for  the  said  Alexander  Thom,  his  Ufasast*  SSstsif, 

failing,  to  the  hairs-male  of  tbe  said 

the  said  Alexander  Thom  and  Margaret  May  Bean: 

failing,  to  the  hubs-female  of  the  said  iOMraea  ssS» 

whom  also  failing,  to  the  heirs  wbojD«e«**W*f  tbUr** 

said  Margaret  Udny  Henry  ;  all  wlieus  IsHttstj,  t»  BswaW 

said  John  Henry,  his  nearest  and  liafirillM  *I"^T 

whomsoever  in  lee,"  all  and  whole  t* 

"  which  conveyance  to  the  lauds  and 


a  tt*As*of£sj** 

«d  sas>s*»b"««w" 
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11  Hit  terms  above  set  forth,  and  under  tbe  burdens,  declnrn- 
ii.ii*.  conditions  mill  .provisions  foresaid,  the  said  Margaret 
jliiv  Ilenrv  hereby  arccpta  in  fuli  satisfaction  and  in  lieu  of 
hi.  JUT)  vision  of  £ 6000  Blurting  conceived  in  her  favour  by  the 
im  ti  act  of  marriage  between  her  said  father  and  mother,  and 
f  even'  other  claim  which  she  has,  or  conld  pretend  nrrdi-r 
ml  by  virtue  of  the  said  contract  of  marriage,  or  in  any  other 
lanuer  of  way  by  and  through  the  death  of  said  father  and 
wther,  all  whioh  churns  and  provisions,  in  consideration  of 
it  foresaid  conveyance,  sbe,  the  said  Margaret  Udny  Henry, 
i!h  consent  of  her  said  apparent  husband,  hereby  renounces 
id  discharges"  her  mid  father,  his  heirs,  executors,  anil  auc- 
*urs  thereat  his  goodwill  only  excepted,"  &c 

After  the  divorce  of  the  wife  (the  defender},  the  pre- 
;>(  im-tion  was  brought  by  her  late  husband  (the  pursuer) 
rains*  her  and  the  trustees  of  her  late  faints-,  eunoludiiig 

have  it  declared  that  the  pursuer  wan  "  entitled  to  the 
erent  use  and  enjoyment,  during  ail  the  days  of  his 
'etinie,"  of  the  lands  of  Corse,  &c.,  and  that  fruui  "  the 
te  of  the  decease  of  the  said  John  Uenry,  iu  virtue  of, 
A  conform  to,  antenuptial  marriage-contract  entered 
!■«  between  the  pursuer  and  the  said  Margaret  Udny 
enry,"  There  were  also  conclusions  tor  removing 
ninst  all  the  defenders,  and  for  accounting  for  alleged 

roinlssiona  agaiust  the  trustees. 

The  Lord  Ordinary  pronounced  the  following  intor- 

:utor,  the  note  to  which  explains  the  facts : — 

'  Repel*  the  defences  for  Mrs.  Margaret  Udny  Henry,  and 

■:-:»jt  against  her  In  terms  of  the  conclusions  of  declarator 

1  removing:     Finds  her  liable  in  ei]ieuacs  to  the  pursuer, 


a  the  a 


"&c. 


'jVute — Mr.  Henry  of  Corse,  by  antenuptial  marriage-con- 
rt,  on  the  occasion  of  the  marriage  (June  80,  1837)  of  his 
clitcr,  Margaret  Udny  Henry,  to  the  pursuer,  conveyed  the 
ile  of  Corse  '  to  himself,  the  said  Joliu  Uenry,  in  liferent, 
iuj;  nil  the  days  of  his  lifetime,'  and  after  his  death,  to  the 
i  '  Margaret  Udny  Henry  and  Alexander  Them,  in  con. 
<•<  fee  and  liferent,  and  to  the  longest  liver  of  them  two 
'ferent,  but  for  the  said  Alexander  Thorn,  his  liferent  use 
v.'  The  fee,  as  to  which  no  question  here  arises,  was  dos- 
■d  first  to  the  heirs-male  of  the  marriage,  then  to  the  heir 


:,  whom  failing,  to  the  grantor  himself,  and  his  nearest 
iwful  heirs  and  assignees  whomsoever.    The  co 
Ihu  father  was  not  gratuitous;    for,  in  respect  ■ 


invt-yai: 
of  it,  1 


nbter  discliarged  a  provision  of  £8000  duo  to  irer  under 
parents'  contract  of  marriage.  The  pursuer  raised,  in 
iter  18-17,  an  action  of  divorce,  fn  which  decree  in  terms 
Ire  libel  was  pronounced  bv  the  Lord  Ordinary,  March  20, 
J,  and  by  the  Inner-  House,"  Nov.  20, 1849.  Iufeftuient  was 
-rr  on  the  marriage -con  tract,  in  terms  of  the  conveyance, 
line  1847.  Mr.  Henry  died  in  June  18"i0  ;  arid  the  present 
mi  lists  been  rained  (June  23,  1851)  by  the  pursuer,  to  have 
risilit  declared  to  the  liferent  use  and  enjoyment  of  the 
if  of  Corso  from  that  date,  with  cor resiio riding  conclusions 
moving.  Theru  are  conclusions  also  against  the  defenders, 
tviutees  under  Mr.  Henry's  settlement,  for  alleged  intio- 
'.i.r.s  with  the  estate  subsequent  to  Mr.  Henry's-  death. 
Ir  i»  not  denied  on  the  part  of  the  principal  defender  Mm. 
.'tiret  Udny  Henrri  that  tho  pursuer  is  immediately  entit- 
le the  liferent  of  one-half  of  the  estate,  and  eventually, 
it  death,  to  the  whole  ;  uirt  it  is  contended,  that  as  Mr. 
n  filed  after  tbe  divorce,  the  pursuer  has  no  right  to  more 
rln  liferent  of  one-half,  tho  liferent  of  the  other  half  be- 
ing to  the  defender  in  her  own  right,  ami  the  dissolution 
i->  marriage  intercepting  tbeyuiman'i.  The  defender  puts 
•■n«*  upon  tbe  effect  ot  the  conveyance,  as  giving  her  a 
liitc  liferent  to  the  extent  of  one-half,  which,  natiu  matri. 
■-,  might  hsufe  lieen  carried  by  the  husband's  jut  mariti, 
i  liich,  after  divorce,  remains  with  her,  in  her  own  right. 
Ilio  Lord  Ordinary  can  give  no  effect  to  tills  plea.  There 
In-  no  doubt  that  the  huhband's  right  to  the  liferent,  hide. 
I.. nt  of  tho  infeftment,  attached  at  the  marriage  ;  and  to 
'■.lent  of  one-half  this  ig  admitted — the  ad  minimi  plainly 
liiiLt,  what  Indeed  could  hot  be  disputed.  Unit,  Mr.  Henry's 
!i  did  not  create  the  right,  but  only  relieved  the  estate  of 
iirrrloti  ol  a  i-rinr  liferent,  which  sui-j^iiiLd  tin  enji-j  nrent. 


Then  it  seems  a  fallacy  to  say,  that  in  such  a  conveyance  t/i 
spouses  as  here  occurs,  there  is  er-.ntol  a  iipurate  estate  to  Lhe 
client  of  one-half  in  each,  while  both  are  alive,  with  an  even, 
tual  succession  to  the  whole  liferent  in  favour  of  the  Survivor, 
On  the  contrary,  the  hu-band,  during  Ilia  own  life,  by  virtue 
of  the  grant,  takes  the  liferent  of  the  whole,  the  right  of  the 
wife  muring  iu  his  ri^lit,  just  us,  in  certain  cases  of  convey- 
ance in  conjunct  lee,  the  will's  li.nht  of  iVv  under  the  convey- 
ance would  have  merged  in  the  husband,  not  jure  mariti,  which 
could  not  give  to  the  husband  the  wife's  heritable  estate,  but 
by  tbe  proper  legal  effect  of  the  conveyance.  Lastly,  the  effect 
of  the  dissolution  of  the  marriage  by  divorce  is,  for  the  pur- 
pose of  this  question,  equivalent  to  its  dissolution  by  death, 
according  to  tho  rule  laid  down  by  the  authorities  generally, 
among  which  it  is  enough  to  refer  to  Stair,  1.  4  20,  and  Pio- 
fessor  More's  Holes,  p.  27,  §  37,  and  the  cases  there  quoted. 
The  dissolution  of  the  marriage  may  intercept  the  right,  as  iu 
the  case  of  Lord  Elgin.  But  tile  right  lias  already  attached  ; 
and  even  If  the  marriage  created  a  limitation  under  tho  con. 
veyanco  of  the  right,  which  does  not  appear  to  be  the  case 
here,  the  divorce  would  just  operate  as  the  death  of  the  wife; 
and  whether  the  wife  died  before  or  after  her  father,  the  hus- 
band's liferent  would  have  attached  to  the  whole. 

"  Suppose  the  father  hod  died  in  1838,  and  the  husband, 
under  his  grant  of  conjunct  fee  and  liferent,  though  limited 
to  bis  liferent  use  alleuarly,  had  enjoyed  the  whole  estate  till 
the  decree  of  divorce,  could  it  have  been  maintained  that 
the  divorce,  and  consequent  dissolution  of  the  marriage,  re- 
stricted the  husband's  right  to  one-half  of  tho  liferent,  giving 
the  guilty  wife  the  other  half,  as  forming  a  separate  estate  of 
her  own  ?  This  could  not  have  been  the  result — and  yet  the 
cases  are  really  the  same,  for  the  husband's  right,  though  the 
enjoyment  was  intercepted,  attached  at  the  marriage. 

"The  Lord  Ordinary  has  had  no  difficulty  in  pronouncing 
decree  in  terms  of  the  conclusions  of  declarator  and  removing. 
Mr.  Henry's  trustees  have  been  called  as  defenders ;  but  they 
say  that  they  have  been  unnece-sarily  called,  as  not  having 
hod  any  possession  of  the  mansion-house  under  their  deed, 
uor  any  interference  with  the  estate  of  Corse.  The  parties  are 
at  lasue  hereon  a  point  of  fact  involving  a  question  of  account- 
ing. Tbe  Lord  Ordinary,  in  tho  meantime,  has  pronounced 
no  decree  against  the  trustees,  because  the  decree  against  the 
principal  party  may  render  further  discussion  unnecessary, 
or  may  lead  to  an  easy  arrangement  of  the  rest  of  the  action." 

The  defender  Mrs.  Thorn  reclaimed,  and  pleaded — 
This  was  a  right  of  succession  which  opened  subsequent  to 
the  dissolution  uf  the  marriage.  It  fell,  therefore,  to  be 
treated  as  a  joint  right  to  strangers,  and  the  usual  rule  ap- 
plied, that  each  of  the  joint  hollars  took  oue-lndf. — Elgin  v, 
Ferguson,  26th  Jan.  1627  ;  1  Erak.  6,  46  and  47.  'Die  pursuer 
«j>  entitled  to  one-half,  and  the  defender,  no  longer  his  wife, 
bui  a  stranger,  to  the  other.  And  this  view  was  consistent 
u  il  li  the  object  of  the  right,  taking  it  as  a  marriage-contract 
provision  ;  because,  supposing  the  marriage  still  to  have  mu. 
sUted,  the  husband  would  liave  enjoyed  one-half  under  hi-  own 
right,  and  the  other  only  under  his  jut  mariti.  That  jut  mariti 
no  longer  existing,  the  portion  of  the  provision  to  i,  tiicb  it  ap- 
plied, tell  to  the  defender  free  of  all  right  in  the  Jiuiband.  Ac- 
curding  to  the  pursuer's  view,  his  wife  had  no  right  whatever 
during  the  marriage,  although  the  contract  gave  her  a  conjunct 
right.  That  was  an  erroneous  view.— Scott  v.  Kiddeil,  Eloh. 
towFiar,  No.  8;  Boyd  t>.  Officers  of  State,  5  Supp.777 ;  Mtire- 
gor  v.  Forrester,  7  Hi  March  1  h4fi.  Besides,  this  was  not  h  pro- 
pur  marriage  contract  pruiision,.  but  a  transaction  between  the 
defender  and  Iter  father,  by  which  sbe  gave  up  certain  rights 
for  the  liferent. 

The  pursuer  awwertd — 
The  marriage  being  dissolved  by  tire  divorce,  the  pursuer  was 
entitled  to  the  same  rights,  legal  and  conventional,  as  if  it  h»<l 
been  dissolved  by  deatli  of  the  wife.  Hod  the  defender  died,  ii,e 
Whole  liferent  would  have  fallen  to  tho  pursuer.— I  Stair,  4,  an; 
1  Baukt.  p.  140,  §184;  1  Ersk.  6,47;  Innerwick,  March  liivj, 
M.  329  ;  Anderson  v.  Welfh.SthFeu.  1734,  \ VI.  338.  MsnuvrsKmii 
p.  Ketuoun,  20th  March  1637,  M.  1741.  The  principle  of  Elgin 
r.  Ferguson  did  not  apply,  because  there  the  rijlrt  was  one  til 
succession,  vesting  after  the  diiorce;— wlrereas  here  there  wan 
n  contract  right  which  vested  at  Ihe  marriage,  though  the  « u. 
j-iynient  was  postponed.    The  view,  that  ttte  liferent 


In 


jiynient  was  postponed.     I  lie  view,  tost  ttte  lilerent  win  to  In 
enjoyed  by  the  pursuer,  half  in  virtue  ef  his  own  right,  ami 
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lmlf  in  virtue  of  the  jut  mariti,  was  altogether  inconsistent 
with  the  nature  of  the  right.  No  such  diriaion  could  ever  have 
L.'.l'ii  contemplated.  It  was  to  be  enjoyed,  no  doubt,  during 
innrriajte,  jointly,  but  the  husbaud,  as  the  digaiw  penoaa,  Lad 
litflit  to  llie  whole,  to  be  applied  for  the  joint  Benefit. 

Lrml  Juttice- Clerk. — This  is  a  ease  which  we  mint  dispose  of 
(imply  with  reference  to  the  terms  of  the  deed  before  us,  and 
tiie  circumstances  of  the  case  itself.  I  can  quite  understand 
that  there  may  be  deed*  by  which  rights  may  be  secured  to  a 
wife  even  in  tins  event  of  her  divorce.  But  the  deed  here  is  a 
marriage-  eon  tract ;  the  provision  in  made  "  in  con  temptation  of 
(lie  said  marriage  ;"  and  in  return  for  certain  provisions  secured 
to  (lie  defender  by  the  pursuer  as  hia  widow,  the  father  dispones 
to  these  partie*,—  bedoesnnl  any  spouaen,  but  apousea  they  were 
to  he — "  in  conjunct  fee  and  liferent,  and  to  the  longest  liver  of 
tliem  two  in  liferent."  Under  this  deed,  the  ultimate  fee,  had  there 
tV-eu  t»  divorce,  would  have  pine,  and  will  still  go,  to  the  wife. 
The  expression  'conjunct  fee  and  liferent,'  no  doubt  ia  a  very 
embarrassing  phrase.  It  originated,  perhaps,  in  the  idea,  that 
the  fee  could  not  be  in  pendente,  and  thus  the  phrase  was  intnv 
dnced  of  conjunct  fee  and  liferent,  whereas,  in  reality,  only 
«ue  of  the  parties  has  the  fee.  Practically  it  ia  a  conveyance 
duiing  marriage,  of  the  liferent  to  the  husband.  The  notion  of 
a  separate  estate  in  the  wife  is  quite  impossible.  The  liferent 
i*  given  to  the  husband,  not  as  denying  any  right  to  trie  wife 
(luring  marriage,  but  on  the  principle  that  the  rijiht  of  fee  is  In 
her,  though  that  right  U  not  to  be  operative  against  the  husband, 
tii  ahom  the  liferent  is  given.  It  is  given  to  tlie  longest  llvet. 
Suppose  the  husband  to  be  divorcvd  for  adultery  :  Tlie  jointure 
i>r  the  liferent  would  emerge  to  the  wife ;  she  wnald  be  in  the 
attne  position  as  ifhe  were  dead.  Tli  e  general  rule  is  stated  by 
riruir  and  Bank  bin,  that  the  patty  injured,  whichever  it  be,  en- 
joys the  same  rights  ou  the  divorce  as  by  the  death  of  the  other. 
The  necessary  result  ia,  that  the  longest  liver  gets  the  benefit  of 
tiie  sole  liferent ;  and.  with  reference  to  this  marriage,  the  hat- 
band moat  be  regarded  aa  the  longest  liver.  On  what  possible 
principle  nan  the  wife  claim  the  half?  Hoar  can  the  liferent 
be  conjunct  if  it  is  to  be  divided  according  to  tlie  defender's 
view  ?  The  parties  are  not  lied  hy  the  deed,  but  by  the  mar- 
riage. The  husband  at  preaent  mum  be  looked  on  as  ii)  exactly 
the  same  position  as  if  the  wife  were  dead.  The  right  of  fee  in  tiie 
wife  trill  emerge  on  his  death  i  but  oan  the  claim  on  this  deed 
aa  hi*  wife  t  Bran  as  hbl  wife,  tlie  defender  could  not  claim, 
as  slie  is  now  doing,  the  independent  right  to  cos-half.  Ia  the 
divorce  to  put  her  in  a  more  favourable,  paaition  than  she  would 
have  been  in  as  a  wife  ? 

Lord  Mtdayn.—Vfe  have  had  a  very  Ingenious  discnaaion,  but 
I  am  quite  satisfied  that  the  Lord  Ordinary  ia  right.  Both  Blair 
and  Bank  ton  lay  down  the  rule  quite  distinctly,  that  the  rights 
of  the  party  divorcing  are  the  same  aa  if  the  other  party  had 
died. 

Lord  Cockhtirn.—I  concur. 

Lord  Wurrqj/.—  I  quite  agree.  The  question  seems  very  simple. 
There  is  no  question  as  tn  the  fee ;  but  it  is  impossible  to 
w-parate  a  joint  liferent  arising  out  of  such  a  deed  aa  this,  into 
two  separate  parts.  Why  is  the  innocent  party  to  lose  any  part 
of  the  liferent  to  which  he  would  have  had  undoubted  right  had 
no  divorce  taken  place  1 

The  Court  adhered. 

Lord  Ordinary,  Ratherfuid— Jet.  Dean  of  Faculty  (Marshall), 
W.  G.  Dickson;  H.  G.  Dickson,  W.S.  Jffntf.— ^if.MoncTein, 
A.  K.  fllark :  Lockhart,  Morton,  Whitehead  and  Oreig,  W.S. 
jgtnu.— R.  ClaL— (W.G.T.) 

Uth  June  1852. 

Bbjond  Divmon. 

Jfo.  251. — John  Macfahlanj,  Pttitioner,  v.  Tus  Dctkk 

of  Moktrose  an<J  others  (his  Orcditors),  fiesportdentt. 

Pessio—  Fraud— Ciraimi'anui  in  vrhirh,  theplea, — that  an  itolated 
net  of fraud  tcith  regard  to  one  creditor,  tehick  neither  in  any  de- 
arte  ltd  to  the  iniolveney,  nor  dinailiihtd  the  general  fund,  toot  not 
a  relevant  ground  for  refuting  cesrio,— merntlcd,  to  the  effect  of 
refuting  cessio  in  hoc  statu. 
This  was  a  petition  to  the  Sheriff  of  Terth  for  the 

benefit  of  ctmo. 

The  petitioner  was  a  cattle-dealer,  and,  at  Whilaunday 


1818,  took  a  three  years'  lease  from  the  Duke  of  Man- 
troseof  the  Etna  of  Wards,  at  arentof  £\~Q.  InJutj 
1850,  he,  "on  condition  of  being  allowed  to  roup  the 
growing  crop  now  on  Wards,"  agreed  torenonnce  the  lease, 
as  regarded  the  arable  lands,  at  Martinmas  18o(),  and  is 
regarded  the  houses  and  grass,  at  Whitsunday  following. 

The  petitioner  sold  the  crop  and  part  of  the  stocking. 
and  paid  £:'0  to  the  landlord.  In  December  1800, 
he  left  the  farm  by  night,  carrying  off  the  furnitur;  ud 
the  greater  part  of  the  remaining  stock. 

The  In  tid  lord  raised  a  process  of  eocrueetratiefV  against 
the  petitioner,  under  which  be  recovered  pari  of  fie  rent 
due,  and  iu  the  course  of  which  he  moved  for  warrant  t« 
let  the  foggage  of  the  farm  during  the  winter.  The  peti- 
tioner rented  this  motion,  maintaining  that  he  was  still 
occupantoi"  the  farm.  The  result  of  the  delay  necasmtW 
by  his  opposition  was,  that  the  tenancy  of  the  foggage, 
when  warrant  to  let  it  was  ultimately  obtained,  was  ol 
comparatively  little  value. 

Subsequently,  a  charge  having  been  given  at  the  in- 
stance of  the  Duke  for  the  balance  of  rent  remaining  due, 
amounting  to  upwards  of  X130  with  interest,  and  £oi 
aa  the  expenses  of  the  sequestration,  the  petitioner  made 
.application  to  the  Sheriff  of  Perthshire,  for  the  benefit 
of  eeasto. 

Various  objections  were  raised  on  the  ground  that  the 
petitioner  had  not  given  a  proper  and  satisfactory  ac- 
count of  his  affairs.  The  Sheriff  found  that,  indepeB- 
dently  of  all  other  objections,  the  disposal  by  the  peti- 
tioner— 

"of  the  property  and  effects  from  wliich  his  laadltM*  weals 
gaily  entitled  to  payment  of  hia  rent,  and  hia  withholding  tart 
payment,  and  his  concurrence  to  the  letting  of  the  foggage.  wers 
such  act*  of  fraud  and  impropercondnct  as  tuuflbrd  goodgrooDdi 
for  preventing  him  seeking  the  benefit  of  rrssio :  Tbensast, 
finds  the  pursuer  not  at  preaent  entitled  to  such  bandit, rwfuu 
the  aune  in  hoc  iiatu,  and  decerns." 

The  petitioner  reclaimed,  and,  besides  argnrneot  k< 
the  effect,  that  he  had  given  a  full  statement  of  hi?  airairs. 
and  that  his  insolvency  was  to  be  ascribed  to  unavoid- 
able losses,  pleaded— The  Sheriffs  decision,  it  was  to  be 
observed,  was  founded  solely  on  the  petitioner's  cosdnei 
to  the  Duke.  That  was  given  as  the  sole  ground  tor 
refusing  the  eewto.  But  an  isolated  act  of  fraud  with 
regard  to  one  creditor,  was  no  ground  for  refusing  the 
benefit  of  cemo.  To  render  such  fraud  &  relevant  ob- 
jection, it  must  be  a  fraud  to  which  the  insolvency  u  ui 
some  degree  traceable,  or  which  has  injured  the  general 
body  of  creditors  by  diminishing  the  iund  for  divisMni. — 
2  Bell's  Com.  fiitO;  Thorn  v.  Hay,  lit*  I**..  ISO*, 
F.C.;  Smith,  6th  Feb.  1813,  F.C.  If  tie  pBtipwa 
shewed  that  there  was  no  concealment  of  funds — auyi  all 
'the  c 
tram 
rogu: 
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wards — in  which  case  the  creditor  is  bound  to  deduct  the 
interest,  under  the  3»d  section  of  the  act. 

Beat — 1  read  the  note  as  payable  sixty  days  after  its 
dote:  A  promissory-note  payable  on  sight,  does  not  re- 
quire presentment  to  fix  the  sight:  That  is  fixed  by  the 
debtor  appending  Us  signature.  If  presentment  was  re- 
quired, the  Court  must  presume  it  was  done.  The  not- 
ing of  20th  March  was  a  noting  for  non-payment,  and 
so  the  Sheriff  himself  deals  with  it. 

Lord  Prtiidtnl — This  document,  and  the  relative  affidavit, 
are  Ixithunpalipfactory  to  my  mind.  It  is  certainly  difficult  to 
ascertain  precisely  what  the  document,  and  the  noting  upon 
it,  means.  The  affidavit  should  have  explained  the  debt.  It 
may  be  that  the  creditor  may  make  out  a  good  case  for  rank- 
ing; hut,  In  the  question  of  voting,  I  ant  not  for  sustaining  the 
'"""  is  sufficient. 

—I  aerae  with  toot  Lordship-    Every  o 

1  I 

cannot  get  over  the  specialties  which  exist  here.  I  am  not 
satisfied  with  the  promissory-note.  It  is  dated  nearly  two 
years  prior  to  the  bankruptcy,  bnt  there  Is  no  evidence  of  its 
existence  till  a  few  days  before.  Bow,  in  all  the  previous  cases, 
the  fact  that  a  document  was  dated  a  few  days  before  bank- 
ruptcy, was  held  fatal.  My  view  of  the  cane  is,  that,  in  these 
circumstances,  we  must  take  the  bill  as  having  cone  into 
existence  at  the  time  when  it  was  first  heard  of.  The  docu- 
ment docs  not  provo  Ite  own  date  at  all. 

Lord  fi-ory. — I  have  arrived  at  the  same  conclusion.  The 
case  does  not  fall  under  the  letter  of  the  authorities  to  which 
the  Sheriff-substitute  refers ;  but  it  certainly  falls  under  their 

The  election  turns  upon  this  vote.  How,  if  there  be  any 
suspicions  circumstances  connected  with  the  daM,  we  should 
not  leave  the* 
is  committed  to  the  support  "of  the  document. 

In  the  firtt  place,  the  document  is  granted  to  a  party  wno 
is  conjunct  and  confident,  •  In  the  Hcond place,  the  date  of  the 
document  Is  not  the  date  of  the  constituted  or  completqd  debt. 

Lord  President.— Tbe  affidartt  does  not  even  say  that  the 
document  was  granted  of  the  date  it  bears. 

Ij»d  Soory. — Tea;  that  is  an  additional  circumstance.  Then 
It  does  Dot  any  that  the  creditor  ever  presented  the  note  to  get 
It  sighted.  The  affidavit  hears  that  the  bankrupt  was,  and 
still  is,  owing  the  sum  contained  in  the  note.  But,  according 
to  the  claimant's  own  account,  the  debt  could  not  be  due  at 
the  date  of  the  bankruptcy. 

Then,  if  the  note  was  granted  in  consequence  of  any  present 
payment  of  cash,  it  is  odd  that  there  should  be  any  delay  in 
the  presentment.  At  all  events,  tt  was  granted  in  circum- 
stances which  afford  no  security  against  post-dating.  And  of 
the  oircum stances  In  which  the  debt  was  contracted,  there  is 
no  explanation  whatever. 

Then  it  is  a  prom  issory-note  at  sight.  Who  ever  heard  of 
such  a  thing  1  A  proiniraoTy-note  receives  ite  proper  effect  as 
tin  Obligeraent  to  pay  money  on  the  date  at  signature.  If  it 
was  presented  within  three  days  of  the  bankruptcy,  tben  it  did 
not  reach  maturity  till  several  days  afterwards,  and  yet  there 
Is  no  deduction  for  interest. 

All  this  tt  icost  unsatisfactory.  The  question,  whether  ihls 
document  may  afterwards  effectually  support  a  claim  to  a 
ranking,  it  not  before  ua.  What  we  hare  now  to  determine 
Is,  whether  this  be  a  good  elnim  to  support  a  .YDtW.  Aa  it 
stands,  the  document  requires  inquiry  under;  the  auspices  of  a 
trustee  not  committed  in  its  favour  by  his  own  personal  interest. 
DStmiu  appeal. 

Jd.Pcas.  John  Walls,  S  b\C.  jjmrii.— J  ft.  Mackenzie-  John 
Lelshniau,  WJi  Agent,— L.  CIo*.— (F.H.) 

Vlth  June  1852. 

Fibbt  Division. 

No. 253. — D.win  Chawiiiho,  Su»pender,  v.  John  Suirn 

and  others,  B&pontlentt. 

&iIi(!tnCc-Cftpfion-.ProceBK-/nonoc/ioni(^t».<rfc.i7,(Af  defender'! 
eocnt  lorrovtil  the  bill,  togttttr  icilh  the  tttnimont,  from  the  clerk  to 
thtpnxeu,  and  kdytd  defence  for  Ail  ctier.t,  tediiig  forth  thai  the 


indortation  on  the  bill  in  favour  of  the  ptmuer ri  i /eyrfr. 
ten  by  tht  pwturr.  Be  on  Iktt  ground  daUaed  tt  Man  *  a: 
until  the  matter  tkould  be  inuettigated  by  the  crimi*l  i-A.  r.i 
A  caption  having  been  Usual againet  Just,  he  MSctssi jbJ  :i  ~ : 
that  until  inquiry  by  the  authuritict,  he  trot  not  Ixmi  t-  nrr.  \ 
bill.  The  Court  having  allotccd  lime  for  lit  iarrtjtt^,  . 
authorities  declined  to  prosecute,  the  lutpuuion  ml  niui  ■„ 
the  bill  returned  to  the  process — Held  that  thedeJtiuUrufXf. 
liable  in  tht  expentts  of  impending  the  caption. 

The  suspender  was  agent  for  the  defenders  in  si 
tion  upon  a  bill  bearing  to  have  teen  grant*!  \\ ' 
clients  in  favour  of  John    Smith,  14  Canitk  ?:- 
Glasgow,  and  to  be  indorsed  in  favour  of  Julm  Su.. 
junior,  the  pursuer. 

As. agent  for  the  defender,  the  suspender  bonoi<-:  '■'. 
process,  and  lodged  defences,  stating  that  the  inoW.' 
in  the  pursuer's  favour  was  a  forgery  bj  the  par-* 
In  them  circumstances,  he  declined  to  return  d.  . 
with  the  defences,  until  the  case  should  be  enruLVU 
an  order  obtained  for  its  safe  custody. 

The  pursuer 'a  agents  took  out  a  process-rajiK 
which  the  present  suspension  was  brought 

The  suspender  made,  inter  alia,  the  followim  ?:. 
stent: — 

"  The  suspender  being  satisfied  that  tbo  HUetpneJr 
nolc  was  palpably  vitiated,  and  having  been  put  in  pufe 
of  ample  evidence  to  instruct  that  the  signature  on  lit  ;■■ 
of  the  bill  was  not  the  signature,  as  alleged  by  the  pem 
John  Smith,  14  Currick  Street,  Glasgow,  the  parte,  !■■"> 
gciy,  and  being  satisfied  that  the  said  forged  indursil  : 
ill  the  handwriting  of  the  pursuer  himself,  did  dv(  u '  - 
safe  for  the  interest  of  hU  clients  to  return  ittotbtiii'1- 
he  lodged  his  defends,  in  the  expectation  that  thr l»*  -  - 
be  enrolled  in  tho  weekly  roll,  when  an  onlm  wooll  la  ■ 
obtained  from  the  Lord  Ordinary  to  Insure  its  toft  lt[« 

The  Lord  Ordinary  reported  the  ease  wilt  & 
lowing — 

"  JV&s.— The  process-caption  applied  forte  thii  «i  ■ 
sifted  on  the  ground  that  the  indorsation  of  the  bill,  «b 
Is  the  object  of  the  respondents  to  have  retained  to  It:-' 
is  forged.    The  complsiner  dues  lint  allege  that  the  sW" 
of  his  clients.  Mary  Smith  and  Jane  Smith,  are  not  pr. 
His  averment  is,  that  the  subscription  of  the  payee.  1?  n  , 
the  promissory-note  is  blank   indorsed,  is  a  ia?trj, '.' 
support  of  which  allegation  no  evidence  is  prodncei  ' 
ground  of  this  forgery  vitiating  the  respondent!'  title  v 
for  payment  of  the  note,  and  also  on  the  pronml  <*  ft 
being  ex  fade  vitiated  in  its  date,  defences  weie  lod«ol 
action  for  payment  at  the  respondents'  Instance;  bs 
these  ilefeuces  the  promissory  ii rite,  which  has  It  en  '■* 
np  with  the  summons,  wss  not  returned  to  the  rtBt 
repeated  demands  by  the  respondents'  agent  not  h»'*:: 
complied  with,  the  process-caption  now  under  sm-pciv 
applied  for.     The  complaluer  uiainUinS  that  hefrenlr.' 
the  part  of  his  clients,  although  their  rignatorasreBon 
to  be  forged,  to  keep  up  the  promissory -note,  sad  '< 
Implement  of  his  obligation  to  return  all  Ibe  *—■■>" 


he  borrowed  from  the  clerk  to  the  process,  because*!  Ar' 

.t.asheaen, 

a  considerable  time  has  elapsed  sinne  the 


and  indorser's  signature  being, 


■«,afanjerr.  - 


without  the  promissory -note,  and  even  since  the  (tf'"* 
tion  was  marked  by  the  respondent,  no  infowtiuL  1* 
given  to  the  public  prosecutor,  nor  any  steps,  wiih  l**  v 
criminal  procedure,  taken-  Iu  this  situation,  the  LorA''- 
was  prepared  to  refuse  thu  suspension,  and  «jlo*  mj  t--- 
out;  but  at  the  hearing  before  him,  it  was  snnjeafJ-'' 
the  matter  was  urgent,  and  the  question  of  as  on;-1- 
peculiar  kind,  the  more  desirable  course  wonld  l*  '- ' 
tile  matter  to  the  Inner-House  for  immediate  rkei-K  '- 

At  advising  on  21st  Feb. hat,  the  sospenJeTi  ■ " 
handed  the  bill  to  the  Olerfc  of  Court,  aw)  •>■'' 
that  the  matter  should  immediately  be  laid  W** 
procurator-fiscal,  and  the  caw  was  ccotin*."*'  " ' 
time  for  this  being  done.  '  ^  ^  X 


1833.] 


IN  THE  COURT  OF  SESSION,  Ac. 


The  matter  having  beeo  put  into  the  hands  of  the 
authorities,  they  declined  to  prosecute.  It  was  therefore 
do  longer  disputed  that  the  suspension  fell  to  be  refused, 
and  the  bill  to  be  returned  to  the  process. 

The  only  matter  sow  remaining  for  decision,  was  the 
question  of  expenses. 

Wood  for  suspender — It  is  not  conclusive  against  the 
enspender  that  no  criminal  proceedings  were  taken,  lie 
was  entitled  to  be  protected  in  order  to  give  informa- 
tion,—and  substantially  the  Court  affirmed  this  view,  for 
they  allowed  an  opportunity  of  doing  so. 

Penney  for  respondents — The  qncstion  is,  whether  the 
suspender  was  entitled  to  present  the  note  of  suspension 
aad 'interdict.  In  other  words,  the  question  is,  whether 
an  agent  in  this  Court  is  entitled  to  contravene  the  re- 
gulations of  Court  in  a  mutter  of  procedure.  The 
agent  for  the  defender  was  bound  to  return  the  whole 
documents  along  with  the  summons.  I  don't  dispute 
that  any  one  is  entitled  to  give  information  in  order  to 
detect  crime.  But  where  was  the  impossibility  of  Mr. 
Crawford  fulfilling  this  public  duty,  and  complying  with 
(he  regulations  '?  He  should  have  given  the  clerk  notice 
nut  to  return  the  bill  until  the  matter  was  investigated 
tv  the  procurator-fiscal.  The  fiscal  might  have  im- 
pounded it  in  the  hands  of  the  clerk. 

Lord  Prrtident. — I  have  no  difficult)'  on  the  question  of  ex  - 
pen  sea.  Th«  defenders,  at  their  own  |>eril,  stated,  not  tbat 
their  own  signature  bad  been  forged,  but  that  the  indorsation 
in  the  pursuer's  favonr  was  forged.  This  defence  having  been 
imlged,  the  pursuer  thinks  proper  not  to  go  on  with  his  action. 
He  might  hare  very  good  reasons  for  refusing  to  do  bo.  He 
mipht  consider  whether,  without  discussing  the  question  of  for- 
gery, proceedings  might  not  be  taken  for  recovery  of  the  debt 

Tb*  defenders  say  that  the  indorsation  is  a  forgery.  They 
obtained  delay  for  the  purpose  of  investigating  this  matter. 
In  following  out  the  directions  of  his  clients,  the  dcfenilera' 
agent  declined  to  comply  with  the  regulations  of  the  act  of 
•ederuDt.  Any  party  thus  acting  out  of  tltu  ordinary  course, 
takes  bis  risk  of  the  consequences 

The  defenders,  through  their  agent,  come  forward  with  a 
statement  that  this  bill  is  a  forgery  by  (he  pursuer.  That  is  a 
very  specific  averment,  and  in  this  shape  it  comes  before  the 
Court  The  bill  is  placed  in  the  hands  of  the  Clerk  of  Court, 
and  after  further  inquiry,  it  turns  out  that  the  authorities  sec 
do  ground  for  prosecuting.  Is  the  pursuer  to  be  subjected  In 
tie  expense  so  occasioned  !  Thin  gentleman  may  have  recourse 
igalrtathis  clients,  on  whose  instructions  be  acted;  bat  the  pur- 
suer is  very  clearly  entitled  to  the  expenses  of  tills  proceeding. 

Lori  Cvanghame. — It  appears  to  me  that  the  pursuer's  re- 
quest  to  have  back  the  bill  was  a  most  fair  and  reasonable  one. 
I  tiou't  blame  Mr.  Crawford,  because  be  seems  to  have  acted 
upon  the  instructions  of  his  clients.  But  I  do  not  think  the 
punraer  can  be  madu  to  suffer  the  expense  of  the  proceeding 

/•orrf-Jtery.—Mr.  Crawford  seems  to  have  followed  the  in- 
junctions of  his  clients,  instead  of  the  instructions  of  the  act 
ufteotsmt. 

Remit  to  refute,  wtfA  expense*. 
1jot&  Ordinary,  Cowan.— Act.  Bol-Gen.  (Neavcs),  Wood; 
Psity  Agent— All.  Penney  ;  Campbell  and  Smith,  S.S.C.  Agents. 
a  Citrk— (F.B.) 

12th  June  1852. 

Fnurr  Division. 

No.  254. — Robert  Kerii  and  others,  Suspenders,  v. 

The  Marquis  of  Ailsa,  Respondent. 

Jurisdiction— Justice  of  Peace — Kntail  Amendment  Act  1848 

—Held,  {after  aasnlting  English  conniel),  that  a  Scotch  jusHes 

of  tktpeoes  may  competently  act  in  England  in  taking  an  ojjida- 

nrirsraArmn  In  the  Kntail  Amendment  Act. 

EWe—B*pt*Sf*— Co-low  objections  to  the  tills  in  a  salt  of  land 

wen  ooouiotitd  by  the  nller't  non-euinplioncc  with  the  requisites  of 


an  act  of  parliament.  The  objections  am  repellrd,  but  the  tvtpcn- 
dtr  (purchater)  leas  found  entitled  to  the  expense  of  the  suspension, 
aspart  of  the  expense  of  the  tale. 

Sequel  of  ease  reported  ante,  p.  98. 

The  following  case  was  prepared  and  laid  before  Eng- 
lish counsel: — 

"  By  the  statute  11  and  12  Vict.  c.  86,  for  the  Amendment 
of  the  Law  of  Eutail  in  Scotland,  it  isenact^d,  tj  6,  'that  where 
any  heir  of  entail  in  posseNiion  of  an  entailed  estate  in  Boot- 
land  shall  apply  to  the  Court  of  Session  under  this  act  in  order 
to  disentail  such  estate  in  whole  or  in  part,  or  to  tell,  alienate, 
dispone,  charge  with  debts  or  tncunil nonces,  lease,  feu,  or 
exesrob  the  same,  or  any  part  thereof,  he  Khali  make  and  pro- 
duce In  such  application  an  affidavit  setting  forth  that  there 
arc  no  entailer's  debts  or  other  debts,  and  no  piovisions  to 
husbiinds,  widows  or  children,  affecting,  or  that  may  bo  niade 
to  affect,  the  fee  of  the  said  entailed  estate,  or  the  heirs  of  en- 
tail ;  or  if  there  are  such  debts  or  provisions,  setting  forth  the 
particulars  of  the  same,  with  the  amounts  thereof  respectively, 
principal,  interest,  aud  expenses,  and  the  vouchers  by  which 
the  same  are  instructed,  and  the-  names,  designatiuus  and  re- 
sidences, of  the  parties  in  right  of  the  same,  and  ihu  Couit 
shall  not  proceed  with  such  application  until  such  affidavit  is 
lodged ;  and  if  the  Court  shall  see  cause,  intimation  of  such 
application  may  be  ordered  to  be  made  to  the  parties  in  right 
of  the  said  debts  or  provisions,  or  any  of  them,  with  a  view 
to  such  parties  appearing  for  their  interest,  if  they  shall  see 
fit ;  and  it  shall  be  lawful  for  the  Court  to  order  such  provi- 
sion as  may  appear  just,  to  be  made  for  such  debts  or  provi- 
sions, or  for  the  protection  of  the  parties  in  right  of  the  same, 
before  granting  the  authority  sought  for  in  such  application, 
or  as  the  condition  of  granting  the  seme ;  and  any  person 
who  shall  wilfully  make  such  affidavit  falsely,  ahull  be  deemed 
to  be  guilty  of  perjury,  and  be  punishable  accordingly.'  On 
or  about  the  5th  of  March  1849,  the  Most  Honourable  Archi- 
bald Marquis  of  Aiisa,  as  heir  of  entail  in  possession  of  the 
entailed  estates  of  Cassillis  and  Culeeau,  iu  the  county  of  Ayr, 
made  application  to  the  Court  of  Session,  in  the  form  pre- 
scribed by  the  statute,  for  authority  to  sell  such  parts  of  tho 
said  estates  as  should  seem  most  suitable  and  proper,  for  the 
purpose  of  paying  off  certain  debts  affecting,  or  that  might  be 
made  to  affect,  the  fee  of  the  said  estates.  Lord  Ailsa's  peti- 
tion, besides  setting  forth  the  various  particulars  required  by 
the  statute,  contained  the  following  statement : — '  'the  peti- 
tioner has,  in  terms  of  §6  of  the  said  iirst  recited  statute,  (the 
said  11  aud  12  Vict.  c.  86),  made,  and  there  is  produced  here- 
with in  process,  an  affidavit  setting  forth  the  particulars  of  all 
debts  or  provisions  to  husbands,  widows  or  children,  affecting, 
or  that  may  be  made  to  affect,  the  fee  of  the  said  entailed  lands 
and  estates,  or  the  heirs  of  eutail,  with  the  amount  thereof 
respectively,  principal,  interest  and  expenses,  and  the  vouch- 
ers by  which  the  same  are  instructed,  and  the  names,  designa- 
tions and  residences,  of  the  parties  In  right  of  the  same.'  A 
portion  of  the  entailed  estates  having  been  exposed  for  salu 
by  the  authority  of  the  Court  obtained  nuder  this  petition, 
certain  of  the  selected  lands  were  purchased  on  the  23d  of 
April  18S1  by  Robert  Kerr,  Esquire,  of  Lagary,  Itow,  in  the 
county  of  Dumbarton,  and  some  others  of  tliein  by  other  par- 
ties. These  purchasers  having  consigned  In  hank  the  pur- 
chase-moneys of  the  portions  of  the  estate  respectively  acquired 
by  tliem,  shortly  afterwards  discovered,  and  brought  uuder 
the  notice  of  the  Lord  Ordinary  and  of  the  Court,  certain  ob- 
jections which  they  conceived  to  lie  against  the  procedure 
adopted  by  the  petitioner  in  the  course  of  his  application  ; 
and  they  prayed  for  such  redress  as  in  the  circumstances  should 
appear  to  their  Lordships  to  be  competent  and  necessary.  On 
considering  these  objections,  which  were  fully  stated  in  the 
processes  mentioned  in  tho  title  of  this  case,  the  Court,  on 
16th  December  1851,  repelled  all  of  them,  ■  excepting  the  ob- 
jection that  the  affidavit  was  taken  by  a  Scotch  justice  of  the 
peace  resident  at  the  time  in  England;'  and  tbey,  'before 
answer,' — tbat  Is  to  say,  before  determining  whether  or  not 
the  solution  of  this  question  depends  on  the  law  of  England, — 
directed  the  present  cose  to  be  prepared  'for  the  opinion  of 
English  counsel  in  regard  to  that  point.'  It  will  be  seen  from 
the  affidavit— a  copy  of  which  accompanies  this  case — that  it 
was  emitted  by  Lord  Ailsa  '  at  London,  the  lltb  day  of  June 
1849,  in  presence  of  Sir  David  Build  of  Newbytb,  Baronet,  one 
of  Her  Majesty's  justices  of  the  pence  for  the  county  of  Had- 
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dlngUin.'  The  late  Sir  David  Bairdle  appointment  as  a  jus- 
tice of  the  peace  was  in  a  coniniisflou  of  (be  peace  for  tbe 
county  or  Madding; too.  A  certified  copy  of  this  commission 
la  herewith  transmitted.  It  is  maintained  on  the  pact  of  the 
purchasers,  that  the  paper  founded  on  by  Lord  Ail«i  ia  Dot  an 
affidavit  id  the  tense  of  the  6th  soctdou  of  the  statute,  This 
clause  beam,  '  that  any  person  who  shall  mate  such  affidavit 
falsely  shall  be  guilty  of  perjury,  and  Ue  punishable  according- 
ly." I3ut  this  oath  bears  to  have  been  sworn  'before  a  Scotch 
Justice  of  the  peace  resident  out  of  the  county  and  the  king- 
dom iu  which  hid  office  of  magistrate  is  to  be  exercised ;  ami 
as  his  authority  does  not  extend  to  England,  the  oath  was  not 
regularly  sworn,  and  does  not  carry  with  it  the  sanction  cx- 

J trussed  In  the  art,  because  a  prosecution  on  a  charge  of  per. 
ury  would  be  incompetent  in  the  English  courts.  The  cir- 
cumstance of  the  coo)  mission  a  of  the  peace  fur  Scotch  counties 
being  under  the  great  seal  of  Great  Britain,  enn  have  no  bear- 
ing on  the  question,  as  such  commissions  do  not  confer  Juris, 
diction  in  England.  On  the  part  of  the  Marquis  of  AiUa  it 
la  maintained,  that  the  statute  above  recited  docs  not  state 
before  n-ham  the  affidavit  thereby  required  is  to  be  emitted,  and 
therefore  it  may  be  emitted  before  any  functionary  who  Is  by 
law  entitled  to  administer  an  oath  ;  and  that  a  justice  of  tbo 
peace  la  confessedly  such  a  functionary.  That,  moreover,  a 
person  duly  vested  with  tbe  office  of  a  justice  of  the  peace  may 
legally  officiate  in  such  a  matter  wherever  be  may  be  ;  for 
although  the  commission  containing  his  appointment  may  be 
issued  In  reference  to  a  particular  county,  and  he  might  not 
have  authority  to  act  as  a  judge  in  the  ordinary  courts  held 
by  justices  of  tbe  peace  of  other  counties,  yet  the  emission  of 
such  an  affidavit  is  not  a  proceeding  in  such  courts,  and  is  in- 
deed not,  properly  speaking,  a  judicial  proceeding,  hut  a  mere 
voluntary  act  of  the  party  deponing ;  and  the  oath  may  be  ad- 
ministered to  him  privately  and  anywhere,  and  by  any  Func- 
tionary who  is  legally  qualified  to  officiate  in  such  a  matter, 
wherever  he  may  happen  to  be :  That,  accordingly,  it  has 
been  decided  in  tbe  Court  of  Session,  that  an  affidavit,  to 
entitle  a  party  to  rank  on  the  estate  of  a  sequestrated  bank' 
rupt,  may  be  lawfully  emitted  before  any  justice  of  the  peace, 
although  he  be  not  In  the  commission  of  the  peace  of  tbe 
county  where  the  affidavit  b  sworn  to,  if  he  be  in  the  com- 
mission of  tbe  peace  of  any  other  county,-^  Vide  tbo  case  of 
Turabull,  1st  March  1828.  B  S.  and  D.  678.  Aud  since  a  per- 
son vested  with  tbe  office  of  a  justice  of  the  pence  can  thus  law- 
fully officiate  in  such  a  proceeding  beyond  the  territory  of  the 
county  in  reference  to  which  hit  «*qmiBsiou  baa  bean  issued, 
there  doss  not  appear  to  be  any  reason  why  his  so  officia- 
ting should  not  be  legal  in  whatever  part  of  Qreat  Britain  the 
proceeding  may  take  place.  Thnobjection  cannot  be  support- 
ed by  alleging  that  the  commission  of  the  Justice  of  the  peace 
is  issued  under  authority  limited  to  Scotland ;  because,  by  tbe 


commissions  to  Justices  of  the  peace  for  Scotch  counties  should 
Issue,  not  nnder  the  great  seal  of  Scotland,  but  under  the  great 
■col  appointed  by  tbe  articles  of  union  to  be  kept  in  Kuglond 
for  the  whole  of  tbo  united  kingdom ;  and,  accordingly,  the 
commission  of  the  peace  under  which  Sir  David  Baird  acted 
woe  issued  at  Westminister  under  that  seal,  aud  in  name  of 
Her  Uaiegtyas  Queen  of  the  united  kingdom :  And  that  the  ob- 
jection in  the  present  case  was  peculiarly  inapplicable, — inas- 
much as  both  the  party  emitting  the  affidavit,  and  the  justice 


of  the  peace  adnjicisterinc  the  oath,  were  Scotchmen,  although 
ed  to  be  in  England  at  the  time,— and  it  was  In 
a  piooecding  which  was  to  be  carried  .through  in 


they  happened  to  be  in  Ens 


Scotland  the  affidavit  was  required.  In  them  clrcunj stances, 
the  opinion  of  counsel  is  requested  on  tha  following  point ;— . 
"  Whether,  according  to  tha  law  and  practice  of  England., 
and  having  reference  to  the  terms  of  the  said  6th  section  Qf 
the  act  of  parliament,  and  particularly  to  that  part  of  It  which 
declares  that  'any  person  who  shall  wilfully  make  snch  affi- 
davit falsely  shall  be  deemed  to  be  guilty  of  perjury,  and  be 
punishable  accordingly,'  the  affidavit  prodaced  Would  or  would 
not  be  objecti rmaMo, and  couldor  could  not  Wumde  tbe  grooad 
of  n  prosecution  for  perjury  on  the  charge  of  tbe  oath  having 
been  made  falsely,  seeing  that  it  was  administered  by  a  Scot- 
tish justice  of  the  peace  resident  at  the  time  in  England  f 

The  following  opinion  was  returned:— 

"  1.  We  are  of  opinion,  that  according  to  the  law  and-  prac- 


tice of  England,  a  Justice  of  tbe  peace  for  any  EoiSd  ma 
having  jurisdiction  to  administer  oaths  for  suylpcu:  s. 
pose,  might  for  that  purpose  administer  an  oats,  not  «b'<i 
of  his  county,  but  out  of  England  ;  and  that  the  iff ' 


in  or  for  which  It  could  have  been  received,  if  it  bid  fefj«. 
before  him  within  his  own  county.  For  an  act  Kwli  l\ 
aterisl,  his  jurisdiction  would  not  he  affectoJ  brail  tat 
of  the  locality  in  whfoh  his  judicial  duties  as,  aaigsuuu 
aleiio  to  be  discharged. 

"  Wo  oner  no  opinion  upon  tbe  question,  (wbichtjjti|» 
sibly  be  raiasdf,  whether,  if  the  affidavit  hod  b*umnsii  m. 
a  justieaof  the.  peace  in  bis  own  county  in  ScuUsad,iiiu 
have  beta  receivable  in  Uie  Court  of  Session,  iatfrppawu 
petition;  but  we  may  observe,  that  liy  tbo  lav  »ii  p.-.: 
of  all  the  superior,  courts  in  England,  an  affidavit  to  ta.:c; 
cnedingB  therein,  must  always  be  sworn  in  such  wurtt . . 
the  caili  adiui)] jsUtf  d  by  tbe  Court  or  ita  offictit, 

. "  Ae*umir*gpi hft*e«er,  that  an  affidavit  snoraUwi.. 
ticaof  Uio  pespa  Urocaivable  in  the  Court  of  Session,  uJi- 
the  cirotMastanca  of  ita  being  sworn  out  of  lh*jmi«'i;n 
diction  would  have  no  alitor  effect  in  Scotland  tou  it  i*. 
havein  England,  are  *r«  of  opinion  that  an  indicttntuio';- 
Jury  might  be  maintained  upon  the  affidavit  in  quaki. 
false,  in  London  or  Middlesex,  where  it  waa  avora.  in- 
dependently of  the  provisions  of  the  statute,  thetuVlpn 
lug  such  an  affidavit  is  a  misdemeanour,  and  ptmWuJ*'  • 
oordlBgly.  Frataorljui 

Josntlsu' 

At  advising  the  case  again  this  day  with  the  fun.' .: 
opinion, — 

1-ord  Ivtry. — After  considering  the  opinion  of  Eogiw  w 
*el,  my  objection  necessarily  folia 

The  other  Judges  concurred. 

Solicitor-General  moved  for  expenses,  ami  reftrrj 
the  cose  of  Duulop  t>.  Crawford,  26th  ilaj  lSi'.1  *. 
25th  Jan.  1660. 

Dean  of  Faculty  moved  for  expenses  to  tbe  petite*  ■ 

Ltrd  Ivory. — The  question  is,  whether  this  purcbuc: »  . 
have  been  in  safety  if  tbeao  objections  had  not  been .?.' 
away.  I  think  he  would  have  been  a  bold  person  wL  • 
have  purchased  the  estate  without  taking  tbe  opinio 
Court  on  these  objections,  and  I  cannot  tbcrcforg  srjM. 
making  the  purchaser  pay  for  these  proceedinga  TU  . , 
lions  were  not  rash  or  unreasonable.  Tbe  seller  bronjL:  !.-■ 
objections  on  himself  by  following  a  course  at  variu.-1 
the  provisions  of  tbe  statute.  I  think  these  expensa.1. 
be  thrown  on  the  estate.  They  are  part  of  the  expert  ■-': 
UUe  which  the  petitioner  bound  himself  to  give. 

Lord  Cuningtiamt  concurred. 

Lord  Pratdmt. — I  waa  not  present  in  this  Court  mir. 
firmer  proceedings  took  place,  and,  therefore,  altboadi  1'.- 
it  would  be  a  strong  thing  to  throw  the  burden  of  ibis>i, 
dituru  on  the  seller,  I  am  not  prepared  to  differ  f..L .  • 
Lordships. 

The  Court  pronounced  tbo  following  iateriosaiw  - 

"  Refuse  the  note  as  regards  tbe  remaining  osjertios.  S 
that  of  tbe  affidavit  being  taken  by  a  Scotch  josix*  "' " 
peace  resident  at  the  time  ia  England  ;  but  find  la**" 
ders  entitled  to  their  expenses  as  part  of  the  expense '"- 
aale ;  and  remit  to  the  auditor,"  4c. 

Lard  Ordinary,  Cowan.— Act.  Sol.  Gen.  (Satres},  Duf  '■ 
Patten,  W.B.  Agent.— Alt.  Dean  of  Faculty  {Marshall,  v 
Hunter,  Blair  and  Cowan,  W.B.  Agent*,— h.  CM.--JT1L 

Uth  June  1352: 

First  Division. 
No.  20i>. — K.  8.  C.  Arrctamos  AuaovsCR,  i*.'-1  - 
Alien — Entail  Amendment  Act— In  a  prtiUo*  for  dtitt     i 

rared  that  the  thee  conunte  prodtxedpm  rrytfa  *. 
tuppoiitiott  that  partiet  nearer  in  blood  w*  foe  i*>'  ■ 


Id] 
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uadtr  the  entail,  the  Court  found  the  three  contents  produced  to  he 
regular,  and  yranltd  leave  10  disentail  without  requiring  the  constat 
of  the  oiifnt. 

This  was  a  petition  for  leave  to  disentail  the  estates  of 
Atrdric,  Rochsolloch,  and  others,  held  by  the  petitioner 
as  heir  of  entail  in  possession. 

The  petition,  after  setting  forth  the  lands,  and  the  34 
wctJunut' ike  Entail  Amendment  Aot  (1848),  stated—- 

-  Tint  the  petitioner  is  of  full  age,  and  has  w  heirs  of  Hi 
Ivrdy,  and  the  three  nearest  heirs  who,  at  the  date  of  predent- 
in; this  application,  are  for  the  time  entitled -to  succeed  to  tin 
^tailed  estate  before  mentioned,  to  their  order  Buuceseli-ely, 
luunedtstely  after  the  petitioner,  are — (I.)  Alexander  John 
Alexander,  only  brother  of  the  petitioner,  presently  residing  tn 
Wnodfonf  Connty,  KentnchT,  In  the  Umt-eit  StateS'Of  AWefica-', 
ft)  lira.  Ln,7  Alexander  or  Waller,  eldest  -sister  of  the  petl. 
tiocer,  and  wlfeof  James  Breckonridge  Warier;  Esq.;  df  Lex. 
inston,  Kentucky,  in  the  United  Btates  of-Ameriea,  a  lawyer ; 
i!.i  Maty  Alexander,  the  only  other  Btsterof  -the  petitioner, 
jm-wntly  residing  in  London.  That  the  said  Bin*  Lwcy  Alex- 
ander or  Wallet  has  issue  of  her  body :  but  such  issue  baring 
ken  horn  furth  of  this  kingdom,  and  then-  father  being  an 
American  subject  and  an  alien,  the  said  issue  are  Incapable  to 
take  or  succeed  to  the  foresaid  entailed  lands  and  estate." 

The  application  having  been  remitted  to  the  Lord 
Ordinary,  his  Lordship  reported  it  with  the  following— 

"A'ote. — This  is  a  petition  for  disentail  of  the  estate  of 
Airdrie.  Ail  the  procadure  is  reported  to  have  lieea  correctly 
curried  through,  subject  to  an  observation  by  the  reporter,  on 
11  oistter  to  which  he  has  property  directed  the  attention  of 
■he  Lord  Ordinary  and  tbe  Court.  It  is,  that  the  consents 
from  the  three  heirs-substitute  next  entitled  to  suoeeed  an 
regular  only  on  the  supposition  that  another  party  nearer  in 
blood  ix  excluded  from  the  succession  by  alienage.  The  re- 
]">rt<T  thus  states  the  matter : — 'It  appears  that  the  third 
tatatitote  heir  who  Is  called,  would  not,  In  ordinary  cirenm- 
•tinees,  have  been  one  of  the  parties  whose  consent  was  re- 
Huirsd.  bemuse  her  elder  sister,  U  is,  Lucy  Alexander  oi  Walter, 
who  is  called  as  the  second  substitute  heir,  is  stated  to  have 
iisue,  and  one  of  her  children  would,  according  to  the  desti- 
tution in  the  entail,  have  been  one  of  the  three  nearest  sub. 
tlilute  heirs.  But  it  Is  staled  that  tbe  husband  of  Mrs.  Waller 
is  an  American  subject,  and  au  alien,  and  that  her  Issue  by  him 
taring  been  born  forth  of  tbe  kingdom,  are  Incapable  of  Bncceed- 
hig  to  the  said  entailed  estatea  Wary  Alexander,  the  sister  of 
the  petitioner,  is  therefore  called  as  the  heir  of  entail  next  en- 
titled to  succeed  after  Mrs.  Waller.'  As  the  fact  of  alienage 
•as  not  supported  by  any  evidence  In  process,  the  Lord  Ordi- 
nary has  required  aucb  evidence  to  be  produced ;  and  an  at- 
testation by  Mr.  Waller,  the  husband  of  the  petitioner's  sister, 
sad  by  Mrs.  Waller  herself,  has  in  consequence  been  obtained ; 
and  that  these  are  in  tbe  handwriting  of  the  parties  respec- 
tively, has  been  certified  to  the  satisfaction  of  the  Lord  CWi- 
nnry.  Presuming  this  evidence  of  the  fact  to  be  satisfactory, 
the  question  is,  whether  the  birth  in  America  of  Mrs.  Wallet's 
child  excludes  that  child  from  the  succession  ?  And  as  this 
point  does  not  appear  to  have  bees  decided  in  Scotland-- 
although  determined  in  England,  Doe  «.  Jones,  4  Term.  Ben. 
p.  300— the  Lord  Ordinary  has  deemed  it  right  to  submit  tbe 
matter  in  this  form  to  the  Court  for  their  decision.  The  sta- 
tute 4  Geo.  II.  c  41,  !  1,  explains  the  prior  statute  of  Queen 
Aune  relating  to  tbe  children  of  natural  born  subjects  of 
(■tent  Britain,  in  terms  which  apply  only  to  children  whose 
tn'htrt  Were  natural  born  subjects;  and  to  tbe  same  effect  is 
the  fitatule  13  Geo.  lit  c.  21.'' 

The  attestation  alluded  to  by  *he  Lord  Ordinary  was 
io  the  following  terms  :— 

"  Airdrie  Home,  Lanarkshire, 
February  20,  1602, 
"R.S.C.  Aitcheeon  Alexander,  Esq. 

"  Dear  Sir — Id  the  petition  which  you  have  presented  to  the 
Court  of  Session  for  authority  to  disentail  the  estates  of  Air- 
drie, &o.,  lam  aware  that  it  is  stated  in  your  application  that 
(he  children  of  the  marriage  between  your  sister  and  me 
"■lire  born  forth  of  this  kingdom,  and  that  I,  their  father,  am 
an  American  subject  and  an  alien.  The  Court,  I  understand, 
wish  evidence  that  such  statetucut  is  well  founded ;  and  as- 


suming that  their  Lordships  may  be  satisfied  with  evidence 
under  my  hand  that  tbe  facts  are  so,  I  have  no  hesitation  in 
saying,  as  I  now  do,  that  all  my  children  were  bom  forth  of 
this  kingdom,  and  that  I  am  an  American  subject  end  an 
alien.  I  am  quite  aware  that,  if  the  facts  had  not  been  such 
as  they  ate,  one  of  my  children  would  have  been  one  of  the 
three  nearest  substitute  belrs  of  entail  whose  consent  would 
bare  been  required  to  tbe  disentail  proposed  by  you — I  am 
yours,"  &c.  Jamb  B.  Walt. en." 

"In  testimony  that  what  my  husband  has  written  Is  correct 
and  true,  I  sign  this.  Lucy  W&ixkb." 

The  Court  appointed  a  tutor  ad  litem  to  Mr.  Wallers 
children,  and  the  proceedings  having  boeu  duly  inti- 
mated to  him,  the  following  minute  was  given  in  i— 

"  SuiBBsrr,  for  the  said  Henry  Duncan  FurgussoQ,  (tutor  ad 
litem),  stated,  that  be  had  examined  the  proceedings  in  this 
case  in  behalf  of  the  children  of  Mr.  and  Mrs.  Waller,  and 
made  inquiry  into  the  circumstances ;  and  as  it  appeared  to 
htm  that  the  said  Mary  Eilaa  Waller  and  Robert  Alexander 
Waller,  being  tbe  children  of  an  alien,  and  having  been  born 
furth  of  tbe  kingdom,  were  aliens,  and  so  were  not  entitled  to 
succeed  as  heirs  of  entail  to  tbe  estate  of  Airdrie  aud  others, 
be  considered  they  had  no  interest  tu  oppose  the  prayer  of 
the  petition." 

The  Court,  on  considering  this  minute,  authorised 
tbe  disentail. 

Lord  Ordinary,  Cowan— Ad.  Patton ;  Walker  and  Melville, 
W.8.  Agent!.— W.  Clerk.— (F.H.) 

12thJunelSo2. 

First  Division. 

No.  2o6. — Tun  Earl  of  Airlie,  Petitioner. 

Entail  Amendment  Aot  (1848)— Provisions  to  Children  —In 

an  application  under  the  21et  lection  of  tint  statute — Held  that  the 

bond  and  disposition  in  teotrity  therein  referred  to  mutt  he  granted 

tu  the  party  in  right  of  the  proeieion,  and  not  to  a  third  parly  ad- 

vaneinf  the  tan  necessary  to  pay  the  provision. 

This  was  an  application  under  the  21st  section  of  the 
Entail  Amendment  Act  of  1843,  for  authority  to  charge 
the  entailed  estates  held  by  the  petitioner,  with  pro- 
visions to  younger  children. 

It  was  alternatively  craved  by  the  petitioner,  that 
authority  should  he  granted  to  execute  the  bond  or  bonds 
and  dispositions  in  security,  not  in  favour  of  the  parties 
in  right  of  the  provisions,  but  in  favour  of  third  parties 
advancing  the  sums  necessary  to  enable  the  petitioner  to 
settle  with  the  proper  creditors  in  the  provisions. 

The  21st  section  of  the  statute  provides  with  reference 
to  such  provisions: — 

"It  shall  be  lawful  fur  such  heir  of  entail  in  possession  to  charge 
the  fee  and  rents  of  such  estate,  other  than  the  mansion. house, 
offices,  snd  policies  thereof,  or  tochargc  tbe  fee  sod  rents  of  any 
portion  of  such  estate,  other  than  as  aforesaid,  with  the  amount 
of  such  provisions,  by  grunting  bond  and  disposition  in  security 
over  such  estate,  or  such  portion  thereof,  other  than  as  afb  re  said, 
for  such  amount,  with  the  due  and  legal  interest  thereof  from 
the  date  of  such  bond  aud  disposition  in  security,  or  any  sub- 
sequent date,  till  repaid,  and  with  corresponding  penalties ;  and 


cessivety,  to  repay  the  principal  sum  therein,  with  interest  and 
penalties  as  aforesaid,  aud  may  contain  all  clauses  usual  in  bonds 
and  dispositions  in  security  granted  over  estates  io  Scotland 
held  in  fee' simple." 

The  coiupetonoy  of  adopting  this  alternative  having 
been  broeght  before  the  Court  on  report  from  the  Lord 
Ordinary,  the  Court  expressed  their  opinion  that  what 
was  sought  was  an  experiment  upon  the  act,  which  being 
a  statute  trenching  deeply  upon  vested  interests,  ought 
not  to  be  extended  in  its  meaning  beyond  its  exact  terms; 
and  they  therefore  refused  to  sanction  the  proposal,  but 
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authorised  the  bonds  to  be  granted  inijfavour  of  the  par- 
ties directly  in  right  of  the  provisions. 

Lord  Ordinary,  Cowan. — Act.  Donaldson ;  J.  and  W.  It  Ker- 
mack,  W.B.  Agt*u.—L.  Clerk.— (F.Hj 


14(A  June  1652. 

House  of  Loeds. 

No.  257. — Laurence  Gibson,  Appellant,  v.  The  Rev. 

John  Forbes,  jftepondttit. 

Poor-Law  Amendment  Act,  8  and  9  Vict.  c.  88— Church— 
Maimo  and  Glebe — If  eld,  (affirming  the  judgment  of  the 
Conrt  of  BoSSlon),  that  a  pariih  mimntr  it  not  ntrtitablt,  wider 
iMt  Po&r-l^B  AmrndmrrA  Act  (1846),  in  retpect  of  caeaerJup  or 
occupancy  ofhil  nanm  and  glebe. 

See  supra,  vol.  xxiii.  p.  120 — 10th  December  1850. 

This  appeal  was  taken  against  the  interlocutor  of 
10th  December  ISriO,  sustaining  the  reasons  of  auepen- 
sion  and  granting  the  interdict  and  jtho  appellant  main- 
tained that  the  same  ought  to  be  reversed,  because — 

1.  The  manse  and  glebe  of  a  parish  minister  in  Scotland 
are  assessable  Tor  Teller  of  the  poor,  because  the  act  8  and  9 
Vtcto.  88, directs  the  assessment  to  be  imposed  on  the  owners 
and  occupants  "  of  all  lands  and  heritages  within  the  parish," 
and  contains  no  exemption  in  favour  of  the  manse  and  glebe. 
2.  The  minister  of  a  ]jari«h  Is  included  under  the  term  "owner;' 
and  that  term,  as  defined  in  the  statute,  purposely  precludes 
the  doubt  which  formerly  existed  in  regard  to  the  term  *  heri- 
tor,' used  In  toe  act  1663,  c.  IB.  8.  The  same  term 'owner* is 
used  in  the  Reform  Act,  2  and  3  Will.  IV.  c.  06;  and,  In  virtue 
of  their  character  as  'owners,'  ministers  of  a  pariah  enjoy  the 
privilege  of  being  enrolled  a*  voters.  4.  A  claim  of  exemption 
from  general  taxation  cannot  be  presumed  by  a  Court  of  law, 
and  a  party  claiming  such  must  shew  tbat  the  legislature  has 
enacted  in  his  favour  the  privilege  claimed.  5.  No  exemption 
from  the  assessment  for  the  poor  was  conferred  upon  ministers 
of  parishes  by  acts  paused  prior  to  8  and  9  Vict  c.  83.  and  the 
intention  of  the  legislature  waa,  that  all  persons  should  contri- 
bute according  to  their  means. — Act  1679,  c  74;  Act  1603, 
c  16.  0.  The  judgment  of  the  Court  of  Session  in  The  Heri- 
tors and  Kiik-ScBsion  of  OargiU  e.  Tasker,  Feb.  29, 1810,  related 
to  the  construction  of  the  act  166S,  c  10,  In  which  the  term 
'heritors'  is  used;  and  assuming  that  judgment  to  be  wctt 
founded,  it  has  do  bearing  on  the  construction  of  the  act  8 
and  9  Vict  c.  88,  in  which  the  different  term  '  owner*  has  been 

Iturposely  employed.  7.  The  said  judgment  also  related  to  the 
lability  of  ministers  to  be  assessed  "  according  to  their  means 
and  substance,"  as  directed  by  tba  said  act ;  and  to  prevent  a 
similar  claim  of  exemption  being  again  sustained,  it  was  cx- 

Cssly  enacted  by  8  and  9  Vict  c  83,  "That  clergymen  shall 
liable  to  be  assessed  for  the  poor  in  respect  of  their  stipends." 
The  respondent  supported  the  judgment  on  the  fol- 
lowing grounds: — 

1.  The  decree  now  sought  to  be  suspended  is  inept,  In  re. 
spect  that  by  the  act  8  and  9  Vict  c.  83,  it  is  the  collector, 
and  not  the  Inspector  of  the  poor  who  Is  entitled  to  sue  for 
payment  of  poor-rates  —Leys  ».  Hiddoll,  Feb.  8,  1861,  ml*, 
vol  xxiii.  p.  281.  2.  Prior  to  the  passing  of  Che  Poof-Law 
Amendment  Act,  8  and  9  Vict  c.  88,  the  ministers  of  the 
Church  of  Scotland  were  not  assessable  for  poor-rate  in  respect 
of  their  manses  and  glebes;  and  that  stntiite  did  not  create 
any  change  in  the  law  in  this  particular. — Heritors  and  Klrfc. 
Bessioa  of  Cargiil  v.  Tanker.  Feb  29,  1810,  h'.C-  4*1  Kit 
c.  2 ;  1679,  c.  74 ;  1068,  c.  16 ;  1672,  c.  IS ;  Scott  a  ftwser, 
1773;  Parish  of  luveresk,  28t.ii  Hav  1794;  Parish  of  Canon. 

?its,  1816;  Stair,  Id.  8.  37  ;  Minister  of  Little  Donketd  e. 
be  Heritors,  May  14,  1791,  M.  6163 ;  Basnsay  v.  Heritors  of 
Waddertv,  Nov.  14, 1794,  M.  6163 ;  Minister  of  Newton  t>  The 
Heritors,  JuneS,  1807,  Uor.  App.  km  Glebe,  No.  fi ;  Lord  R.  nr 
v.  Falconer,  Nov.  14,  1781,  H.  6161,  and  Hailes,  p.  890 ,  Mec- 
Calliiui  ,.  Grant,  March  4, 1826,  F.  G,  and  4  8.  and  D.  p.  627 ; 
Hunter  on  Landlord  and  Tenant  vol.  i.  p.  105,  and  authori- 
Mes  there  referred  to ;  Donlop'e  Parochial  Law,  p,  402.  8. 
'he  exemption  from  liability  under  the  old  law  has  not  been 


taken  away  by  8  and  9  Vict.  c.  88,  and,  at  pretest,  mi  .■. ! 
arc  exempt  from  assessment  for  their  manse  led  tUt-  ■ 
lego  of  Justice  lu  Edinburgh,  Jan.  29, 1788,  H.  2118,  It  .(*, 
March  26,  1790. 

fidhel  Q.  C.  and  Anderson  Q.  G.  for  tppcUui- 
The  question  depends  on  the  Construct  Ion  of  BandsVitt  ■■' 
and  we  have  only  to  inquire,  if  the  manse  and  girtesn'i«,-i 
By  §  34,  ibe  assessment  ia  to  be  Imposed  en  "(lie  o»i.--r 
tenants  or  oceopants  of  all  lands  and  heritages  vltliin  lbs ).-- 
It  cannot  be  said  the  mause  snd  glebe  are  nut  nunhc^- 
tages,  nor  that  the  minister  is  not  an  '  owner,1  itii;  x*l  :■ . 
defined  In  the  interpretation  clause  so  ss  to  «ill(o>"IUh,-*i 
as  well  as  flaray  arid  generally  all  who  are  W  sous!  mi 
the  rents  and  profits."  A  minister  Is  an  '  rjsW  siltii  '• 
Reform  Act,  2  and  3  Will.  IV.  c,  8S,  whici  is  a  Itslnr  j- 
ntaurief.  A  small  extent  of  Interest  brings  one  *iiiw  r..  . 
ilnillon  of  "owner1  tinder  the  present  act— Hsyr.Kdinj  *  : 
Co.,  1SJJ.KM.  1*40.  IfaminiaierianotsnusM.iii.".: 
at  least  tbat  no  Other  person  Is  owner  daring  Vu  ronc'j-.- 
But,  considering  his  rights  and  powen  with  mtui  i  , 
glebe,  (Bunion's  Par.  Law,  163),  he  comes  uiost  Stan;  .— 
the  class  at  Bferetlters,  snd,  aa  such,  ia  exprewlt  talk  i 
said— on  the  principle  txprtmo  urn's*  est  czWbmo  alMu-.. 
because  5  49  expressly  renders  stipend  assessable,  it*  rr- 
and  glebe  are  not  intended  to  be  so  ;  but  nofejcpreti  a  ;-<..! 
enactment  was  necessary  further  than  the  words  of  J  si.  it, 
arc  general  and  absolute.  Section  49  wasnotertnniw^'p 
order  to  make  stipend  assessable,  which  would  bi>e  bet--  Li, 
"as  means  and  substance"  without  tbat  dsuas.  *Hkuki 
only  intelligible  reason  why  §  41  was  introduced  n  fi  •-■ 
not  because  (j  34  was  obscure,  but  because  then  in-  * 
sinre  Cargiil  si  Taaker,  a  general  impression  1W  ai  -•;■ 
were  not  liable  quoad  stipend.  That,  however,  m  >  ■?. 
impression ;  for,  under  tlie  old  acta,  tlie  Iinsiisjv  ■«  \- 
comprebetisive  enough  to  include  ministers.  No  dtrah,  .-<- 
to  there  being  do  compulsory  assessment  but  to  the  ke* 
being  In  the  habit  of  assessing  themselves,  they  gmaibf 
empted  the  minister;  but  that  was  out  of  court  ey.inJK'- 
cause  he  was  not  in  point  of  strict  law  liable.  Of  tsars.'1 
rstc-payere  agreed  to  exempt  the  minister,  it  "«i  n**1' 
business  to  complain.  The  old  law  was  hoverer  ck*r.  Tt 
earliest  important  statute  1579,  c  74,  rendered  '•italaiTlL* 
bltants,  without  exception  of  person,"  liable  to  conUita^:  >- 
the  subsequent  statute  1663,  C.  16,  and  the  prcclsnntiui'.il| 
August  1698  and  (9th  August  1693,  use  or  imply  siBihrMs' 
The  case  of  Cargiil  v.  Tasker  is  exceedingly  obcutv:  Mi 
neither  did  nor  could  decide  the  point  in  dispute  hen.  Ado 
not  indeed  necessary,  the  sole  question  being  there,  ■tea's 
minister  was  liable  in  the  circumstances  according  tottis* 
and  substance.  There  was  also  an  obiter  dictum  thitilwa^ 
wss  exempt,  being  "  neither  an  heritor,  tenant,  nor  tu*9"' 
We  deny  the  authority  of  that  dietuni  but  even  if  it  nre** 
the  word  'owner,'  which  is  used  in  tlie  act  8  sad  sVci 
much  more  extensive  in  its  meaning  than  the  srort'ssssw 
Even  aupposmg,  however,  the  law  was  as  claimed  priJ  '#*** 
9  Vict,  the  91st  clause  repeats  all  prior  statutes  an.issqp'' 
consistent  with  that  act  and  that  was  held  a  mod  irf* 
clause,  per  Lord  Truro  in  M'Wiiilasa  t.  Ada™,  nr"-  r* 
If,  therefore,  all  usages  inconsistent  with  5  34  m  !t\aJ-t 
miitiater  is  dearly  liable  for  manse  and  gieUe. 

Sul.-Gita.  Kdly  and  Ml  Q.  C.  for  rssspoasieai- 
Not  only  was  it  the  law  before  8  ana  9  Viet,  that  sslas*"""* 
exempt  from  all  liability  to  poors'-rarea,  but  it  was  n*rij 
so—  it  waa  an  hnmemerial  usage  and  ntademasdltq.  V 
being  so,  §  84  merely  provides  for  the  assessment  hew  ** 
by  tlie  parochial  board  in  a  psrtienUr  tminrjer,  sai  tat  • 
lature  there  uses  langnagswall  known  to  the  liv, toe" 
from  time  immcmorinl  did  not  Include  mhrlsten. 
[I*>rd  Clian.allor.—'Bat  the  other  side  rsty,  wliatevtt  rflrlss 
been  the  former  constroctinn  of  tlie  words  nscd,ts-'«  '■'* 
u^eil  are  comprehensive  enough  to  indnle  mlfllslcri;  ><■ 
word  '  owners,'  which  is 

he  meaning  ia 
634.  SlUil-f. 

I  law  wore  e*v»|«.""* 
possible  to  suppose  that  §  49  would  fact  in>       '      "  "^ 
if  it  tiad  been  ltiteiiJetl  Utat  the  uianae.ai 
be  nsscaiable  r  It  was  not  so  much  the  sufaj 


Though  the  language  is  different,  the  meaning  is qutr  da*1 

'    rialuiposeO  i-yS"  * 

i  under  tint  old  b 


*  liability  is  imposed 


SSfcai" 


w.; 
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rter  poMfsii'd,  u  he  himnflf  personally  who  was  formerly  ex 
erupted.  It  ia  not,  therefore,  enough  to  say  |  34  uses  language 
snlBciewtly  extensive  to  Include  the  uianse  and  glebe,  Tor  the 
nli!  statutes  usee]  words  quite  u  wide,  as  "  the  haill  inhabitants 
•i;iiout  exception,"  "  all  heritors,  possessors,  or  occupiers,"  &c. 
V.'t  it  is  plain  from  CargiH's  case  and  the  Succoth  pipers,  that 
mi iii i lets  were  nevertheless  not  comprehended.  Succoth  says — 
■ml  he  had  a  great  practice  in  teind  cases,  &c— that  he  had 
i»'j-)  kiiuw.n  qnc  or  two  cases  where  tniniaters  bad  been  included 
in  Hie  assessment .  We  say,  therefore,  that  it  is  plain  from  § 
49  t&ut  mini j tori  are  not  intended  to  be  included  vithin  §  34, 
f:.~o  ativ  ^liiild.duU  clause  have  been  inserted  ?  This  coo struc- 
!ii«  is  confirmed  bv  S  50,  which  relates  to  tneGoUe'jre.of,  Justice, 
it*  memlNira  o[  wliicb  might  in  the  same-  way  be.-ssid.ta  be 
cunprelieuo'til  within  §  34,  and  yet  it  is  plain  they  are  n(it.  Sec* 
lii,o49  therefore  shews,  that  the  legislature  had  the  whole  subject 
cf  a  clergyman's  exeinpLion  (which  was  notot ions) present  to 
tilt;  inindat  the  time ;  and  when  stipend  alone  was. selected,  t* 
be  assessable,  Jt  U  clear  nothing  else  was  included.,  Besides,. 
His  exemption  having  existed  from  time  immeroorid,  tlia  privi- 
!<jw  could  not  tie  wiped  out  by  a  mere  implication— College  of 
Janice,  Miir.  3418;  and  a  special  subilantive  clause  wonld  be 
necessary  to  take  it  away.  As  to  g  91,  that  only  repeals  sta- 
Isies,  Sc.  which  are  inconsistent ;  but  so  fat  from  a  minister's 
(xunption  being  a  usage  inconsistent,  it  is,  on  the  contrary, 
qaiiein  harmony  with  the  act.  Lord  Truro's  view  of  this  clause 
in  M'William  v.  Adams,  aroiie  from  this,  that  the  statute  else- 
•  Irereeipressly  says,  "that  nothing  in  this  act  shall  be  held 
lu  give  able-bodied  men  a  claim  of  relief." 

BfAel  replied. 

Lml  Chancellor. — My  Lords,  the  question  in  this  case  lies  in 
a  very  narrow  compass,  although  one  of  great  importance  to 
the  Ihw  of  Scotland.  The  question  Is,  whether  a  minister 
is  liable  to  be  ruled  for  his  manse  and  glebe  in  aid  of  the 
poor.  Now,  tbis  depends  on  the  statute  8  and  0  Vict.  a. 
S3,  which  has  Wen  referred  to — and  before  that  statute  wo 
must  take  it  to  be  quite  clear,  as  a  mutter  of  fact,  that  clergy. 
rate  In  Scotland  were  not  liable  tg  be  rated  to  the  poor,  either 
in  respcitof  their  manse  and  glebe,  or  of  stipend.  Cargill'scuse 
is  a  very  clear  authority  for  that  proposition.  There  a  mini- 
ster was  a  party  equally  to  the  action  and  proceedings,  and  it 
was  decided,  and  I  think  clearly,  by  the  Court,  that  guoaff  mini- 
ster he  was  not  liable  in  any  character.  Whether  that  depended 
simply  on  the  construction  of  the  act  of  parliament,  ov  on 
usage,  may  not  be  so  clear;  but  I  think  this  perfectly  clear, 
that  although  under  the  first  act,  for  example  m  Scotland,  it 
does  not  distinctly  in  word  say  '  ministers,'  yet  it  does  use 
i-sjressions  which  beyond  all  doubt,  in  my  mind,  would  In- 
clude, ministers.  If  you  pive  the  words  their  natural  import, 
"all  the  Inhabitants,"  without  any  omission  with  respect  to 
sij  person— nobody  Is  to  be  omitted — what  can  be  more  uipr 


to  be  still  law  in  Scotland  at  the  time  of  this  act  of  partis   

that  ministers  were  not  liable  to  bo  rated  to  tbe  poor  in  respect 
ol  II,.  ir  stipend,  or  their  manse  or  glebe. 

Then  comes  the  act  of  parliament.  Now,  upon  that  act,  I 
myself  should  have  been  clearly  of  opinion,  if  it  bad  not  been 
(<>r  the  clause  to  wldch  I  shall  refer  your  Lordships,  that  the 
first  clause  was  quite  sufficient  to  exclude  ministers  in  respect 
of  their  glebe  or  manse.  I  could  have  had  do  doubt  of  that, 
for  the  voids  are  express.  It  speaks  of  '  owners,'  and  clergy, 
luenoreinasense' owners/  But  the  section  detcrituB  owners 
as  persons  who  a.'e  entitled  to  "  rents  and  profits."  I  should 
ht-  of  opinion  now,  on  tbe  whole  construction  of  tj  1  in  con. 
Diction  with  §  34,  that  'owners'  did  include  clergymen  ;n 
respect  of  their  manse  or  glebe.  I  should  be  of  opinion,  under 
the  description,  or  in  the  clear  words  of  §  84,  which  both  de- 
scribes the  manner  in  which  the  assessment  is  to  be  made,  and 
thd  persons  upon  whom  it  is  to  be  made,  "  and  the  other  half 
upon  the  whole  inhabitants  according  to  their  means  and  sub- 
stance," that  those  words  would  clearly  include  ministers  in 
feet  land  in  respect  of  their  "  means  and  substance."  So  that, 
taking  the  two  j  revisions  together,  if  the  net  of  parliament 
had  stopped  there,  I  should  have  considered  it  perfectly  clear 
that  ministers  were  included.  Then  comes  £91,  which  makes 
it  sidliauio  clear,  and  which  repeals  all  I  turner  laws  at  variance 
with  this  act.    If  the  words  of  the  act  would  have  included 


ministers  both  in  respect  of  their  manse  and  stipend,  then  the 
act  of  parliament  mast  have  had  its  full  operation. 

Now,  my  Lords,  the  grounds  upon  which  I  think  your  Lord- 
ships will  agree  with  the  Court  below,  depends  entirely  od 
those  words.  I  think  the  enactment  docs  include  ministers — 
that  is,  would  have  Included  ministers  if  it  stood  unexplained 
with  respect  to  both  properties ;  but  when  I  find  an  express 
pi  o  vision  In  §49  "that  clergymen  shall  be  liable  to  be  assessed 
for  the  poor  in  respect  of  their  stipends,"  as  an  actual, substan- 
tive, definite  provision,  introduced  by  itself,  of  so  much  im- 
pot  tance  as  to  form  a  separate  section,  I  say  at  once,  that  tbe 
words  whieh  wonld  prima  fade,  and  upon  their  standing  alone 
in  the  former  part  of  the  act,  include  ministers  in  respect  of 
their  stipends,  was  not  intended,  or  considered  to  be  operative 
for  that  purpose,  because  art  express  provision  is  afterwards 
inserted  in  order  to  make  stipends  liable.  Now,  as  stipends 
would  have  been  liable  under  the  former  words  .if  they  bad 
remained  unexplained— and  I  find  an  express  enactment  mak- 
ing stipends  alone  liable,  not  including  the  manse  or  glebe — it 
must  necessarily,  if  it  becomes  at  all  In  that  respect  glebe  to 
bo  charged,  it  must  be  charged  as  stipend.  This  shews  they 
were  not  introduced  in  tbe  sense  contended  for,  otherwise  the 
intention  wonld  not  have  been  subsequently  explained.  If 
the  words,  "  all  the  inhabitants  according  to  their  substance," 
did  not  include  'stipend,'  as  it  clearly  would  not  If  unex- 
plained, then  the  preceding  words,  "  other  persons  entitled  to 
rents  and  profits,"  would  not  include  "  manse  and  glebe."  They 
stand  on  precisely  the  same  footing.  If  one  was  Intended  to 
embrace  one  case,  the  other  must  be  equally  intended  to  em- 
brace the  other — the  one  to  embrace  the  manse  and  glebe,  and 
tbe  other  to  embrace  the  means  and  substance.  And  then, 
whon  I  find  the  act  of  parliament  tells  me  that  the  one  which 
implies  means  and  substance  on  the  face  of  it,  does  not  mean 
manse  and  glebe,  but  the  stipend,  I  think  it  is  quite  clear  that 
the  words,  in  the  first  part,  are  not  used— although  they  bear, 
and  would  seem  to  have  that  meaning — by  the  legislature  in 
a  sense  which  would  authorize  your  Lordships  to  say,  tliat  the 
contrary  usage  was  intended  to  be  abolished,  which  existed  up 
to  that  time,  which  usage  must  be  taken  to  be  the  law— but 
they  were  intended  to  be  exempt  so  far  as  provision  was  made 
for  their  charge. 

Then  the  next  section  is  also  material.  There  was  an  ex- 
emption that  was  repealed.  There  was  an  exemption  which 
was  not  to  continue  any  longer — "That  the  privileges  of  ex- 
emption from  payment  of  assessments  in  the  city  of  Edinburgh, 
possessed  and  enjoyed  by  members  of  the  College  of  Justice  and 
officers  oi  the  Queen's  household,  shall  not  be  applicable  to 
assessments  imposed  and  levied  for  tbe  relief  of  tbe  poor  under 
the  authority  of  tbis  act."  So  that,  in  the  one  ease,  where  there 
was  sn  exemption  in  the  case  of  clergymen,  tbe  exemption  i* 
actually  charged — and,  in  tbe  other  case,  the  privilege  of  exemp- 
tion is  made  to  cease,  and  in  that  ease  the  language  is  different. 

Then  section  VI,  in  this  sense,  does  not  bear  against  the  con- 
struction, because  those  sets  ate  only  repealed  so  far  as  they  are 
inconsistent  with  the  provisions  of  tills  act.  Then  they  are  not 
inconsistent  with  the  provisions  of  the  act,  because  the  true  con- 
struction of  I  he  act,  taking  the  whole  of  the  context,  is  that  which 
was  put  on  it  by  the  Court  below — namely,  that  it  does  not 
ulinrge  the  minister,  but  his  stipend.  My  own  impression  is, 
that  it  was  meant  to  be  a  courtesy  and  kindness  towards  tho 
church  iu  Scotland  when  that  construction  was  adopted.  The 
act  of  parliament  seems  to  me  in  accordance  with  what  was  the 
general  usage  In  Scotland:  and  while  it  makes  the  stipend  liable, 
it  did  not  intend  that  the  minister  should  be  assessed  in  respect 
of  the  small  bit  of  ground  round  his  dwelling.  I  apprehend, 
therefore,  tliat  the  Ouurt  below  was  quite  right  in  the  decision 
it  came  to  ;  and  I  therefore  move  your  Lordships  that  the  appeal 
be  dismissed. 

Lord  Brougham. — My  Lords,  I  quite  agree  with  my  noble  and 
learued  friend,  that  the  Court  below  came  to  a  right  conclusion  in 
this  ease.  It  is  very  true,  as  has  been  contended,  that  we  are 
here  on  the  construction  of  an  act  of  parliament — an  act  of  parlia- 
ment aloue  ;  but  tlcufcloes  not  exclude  from  our  consideration  ,in 
arguing  on  the  construction  of  this  statute,  the  usage,  any  more 
than  it  does  decide  on  the  exemption  claimed  prior  to  thst  act 
In  184S  ;  because  we  cannot  well  construe  this  act,  confining 
this  case  to  tbe  construction  of  this  act,  as  we  no  doubt  must  do, 
without  having  regard  to  the  previous  usage.  Now,  I  agree 
with  tbe  case  of  Cargill  v.  Tasker,  and  I  think  it  rightly  decided. 
It  has,  at  all  events,  been  decided  now  about  thirty  years,  and 
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hsfc  been  acted  on,  and  may  be  taken  to  makf  tlie  law  on  this 
point.  Bo  that  at  it  miy,  r  think  the  usage  in  practiceanilfact, 
independent  Of  the  construction  of  the  law  in  that  case,  to  be  moat 
material.  Now  of  that  fact  therertn  beno  dfiuW  whatever;  we 
hare  tt  not  only  In  that  case,  but  We  hare  it  in  the  opinions  of 
the  teamed  Judges  in  this  case,  whdte  construction  of  the  law  Is 
now  otliicr  review,  of  whose  statement  of  facta  there  can  be  no 
doubt,  and  to  whose  sts'enient  of  facts,  so  much  within  their  own 
knowledge,  the  greatest  deference  is  due.  Now,  Lord  Cuoing- 
hame  slate*  it  most  clearly  in  word*,  aa  strong  aa  it  ii  possible 
to  put  it,  that  there  baa  been  time  out  of  mind,  in  feet  forever, 
an  exemption  on  the  part  of  the  church  of  tlie  glebe  anil  manse. 
My  Lord  Succoth,a  very  high  authority  on  theae  mattera,  wye 
in  a  note  read  from  his  manuscript,  that  he  has  known  instances, 
or  that  caaet  or  exemption  in  point  of  law  hare  not  been  so  ab- 
sol  ute  a*  is  contended,  and  that  in  some  case*  he  hat  known. 
ministers  charged.  But,  observe,  there  are  nine  hundred  or  a 
thousand  cases  of  ministers  in  lite  Church  of  Scotland,  and  for 
two  cenfnrlee  and  a- half  the  exemption  has  existed ;  nod  all  hi* 
I-ordahtp.  can  say  is,  that  in  some  few  instances  he  has  known 
them  charged.  1  therefore  lake  it  to  be  perfectly  clear,  aa  a 
fact,  that  there  had  been  exemption  in  this  case. 

Now  cortnW  'the  legislature  dealing  With  this  case,— »nd 
it  Km  before  and  within  the  knowledge  of  the  legislature 
at -tlie.  time,  because  the  30th  aection,  with  respect  to  (he 
College  of  Justice,  shews  that  those  exceptions  were  peculiarly 
Witrlin  their  consideration  at  the  time  they  passed  the  49th  eee- 
linu.  They  enact,  "  that  clergymen  shall  be  liable  to  be  assessed 
far  toe  poor  In  respect  of  their  stipends,"  and  they  say  no  more. 
They,  knowing  the  exemption  that  had  existed  of  the  means  and 
Substance  of  the  clergymen,  namely  the  glebe  and  manse,  confine 
the  legal  exemption  to  the  stipend.  I  need  hardly  remind  your 
Lordships  that  the  manse  and  glebe  come  within  meant  and  sub- 
stance just  at  much  as  the  stipend.  If  any  doubt  could  exist  a* 
to  that,  the  18th  lection  will  shew  it,  by  which  it  It  enacted, 
"That  no  person  shall  be  liable  to  be  assessed  in  any  parish  or 
combination,  on  hit  meant  and  substance,  unless  the  estimated 
value  thereof  in  whole  thail  exceed  £30."  It  it  clear  that  if 
he  had  a  house  or  land,  and  it  had  exceeded  the  value  of  £30, 
tliat  would  be  taken  Into  the  account.  Therefore,  it-is  per- 
fectly clear  that  the  first  expression,  meant  and  rebalance,  in- 
cludes land — manse  and  house  being  exempt  in  respect  of  those 
means  anil  substance,  which  were  of  two  kinds— hoOse  and 
manse,  and  stipend.  Tlie  legislature  ia  dealing  with  the  subject 
of  the  exemption,  And  It  confines  Its  repeal  or  that  exemption  to 
the  stipend,  leaving  the  maose  and  glebe  where  it  stood  before. 

I  do  not  see  that  It  is  necessary  to  go  further  into  the  ensc. 
My  noble  and  learned  friend  has  stated  his  opinion  on  the  91st 
section,  In  Which  I  entirely  coincide.  I  threw  out  white  the 
argument  was  going  on,  that  any  variance  or  inconsistency  with 
the  provisions'  of  this  act  must  be  taken  as  altogether  repealed. 
Now,  what  are  the  previous  provisions  of  this  Act?  If  wc  are 
right  In  affirming  the  judgment  of  the  Court  below,  one  of  the 
grounds  of  that  judgment  was.  that  the  words  "the  provisions  of 
this  act,"  referred  lo  In  the  91st  section,  are  n  general  saving  of 
the  provisions  in  this  act,  and  that  the  clergy  arc  exempt  In 
respect  of  their  glebe  and  lands,  although  not  in  respect  of  their 
Itlpemls.  That  it  the  effect  of  the  previous  provisions ;  and  the 
91st  tection  lays,  that  whatever  is  inconsistent  with  those  pro- 
visions, it  not  to  be  regarded.  Therefore,  I  am  of  opinion  that 
(he1  Conrt  bclnw  came  to  the  right  conclusion,  and  that  their 
judgment  mnst  be  affirmed. 

Mr.  Sol!. — My  Lords,  this  is  a  minister  suing  alnne  against 
the  public  parse.     It  will  be  two  years'  stipend  to  him. 

Lord  Cfcrtmifer. — Wo  dismiss  the  appeal  without  costs.  1 
stioald  mufJti  doubt  what  you  arc  slating:  it  looks  very  like  a 
proceeding  Off  behalf  of  the  church  generally. 

Mr.  Ru&.—l  am  told  not,  my  Lord ;  I  am  told'  that  nnmeroua 
beardl  of  parishes  have  tubtcribed  for  this  matter,  nut  that  feet 
could  be  ascertained.  *'.''., 

fnterlevjtQT  afoimd. 
'  Seconrltt vision. — LordDundrennan,  Ordinary.— Coonellftnd 
Hope,  Appellant1!  SoUdUru— Robertson  and  Simson,  Sapon- 
4tn?>  Solicitor!.— (G.D  J. 


lfltf.  June  1852. 
nous*  or  Loans. 

No.  258.-— Mrs.  Lucy  Thosbdn  or  Diriwrt  mi  E.. 
band.  Appellants,  v.  Mrs.  AjW  Chrwfts  wTsw 
and  Husband,  and  (D.  J.  Macebais)  Manilla;.  I 
upotufenl*.  , 

Trustee.  LiahiBty  of— Onlpaw-Ftnlor— LttManMln 
ftanUf  «n  wMi*  tie  Hn<me  <tf  Lcrrir,  ow  its  pmadrfvu-- 
vmaofdutean,— -Hard,  (affirm  in  or  ton  judB«««ofl;-<> 
of  \&crd*&);att*r4ii>orofai>eti>ftriulta,«*ui*deilsiv'r- 

1  ttat|tisa»ity»hi  fa  aw*  trwtfc  awMtwt  «*sttjw«tM«/ *  jwtaf* 

-  jWi  hit  in  tilt  btntlt  of  a  portj  to  WW  it-wet' to?. 

1  'See  sWay  Wf,  nil.  p.  21— 23d  flfoV.'jSlfc 

.  Xlw idfifinudore  baring  appealed,  they  pWlti  m.- 
jaigmflntoat'tlieGotwt  of  .Session  ongtit  to  be  kiw 
toohu8oJu-,ll',,,,;v'     ■■   ■ 

'  1!  The  a'rirWllaintt 'cannot  be  mndereaponsnilefifiv'' 
that  may  Brim 'on  Ifre  bond  for  £600,  inrrapecMt.'|T>.  ' 
jecuf  fivcTWlflclr'the  bond  was  granted,  were  not  <r]:  ^ 
dent' to  secure' the  debt  due  thereon  at  its  date,  hit: 
the  period  of  Mr.  Thomson's  death;  (2.)  After  her  ■u;- 
death,  the  appellants  had  no  right  or  title  to  recovti  tin  -.. 
In  the  bond,  end  the  claimants  and  the  judicial  defer  it" 
periy  allowed  arrcarB  of  interest  to  accumulate  thmo  < 
neglected  to  take  the  necessary  steps  to  enforce  ptjiM- 
tbe  property  was  greatly  depredated,  and  Arisen  teu;- 
solvent ;  and,  (3  )  Generally,  no  Ions  baa  arisen  uoJ.-t  l< '  - 
veatment  in  consequence  of  any  fault,  omission,  o:  !!:';':■ 
oq  the  part  of  Mr,  Thomson,  or  his  reprtaentatina  -  u- 
anppodng  it  conlil  be  ehewn  that  lota  hat  beeamlritvi 
the  trust-estate  from  the  fault  or  neglect  of  Mr.  Ibetwi 
reference  to  the  sale  of  the  subjecla,  or  tbe  proctaiitf  — 
followed  thereon,  after  Mr.  Thomson  had  ceased  to  ul  ii  - 
trust-affaira,  neither  he  nor  hit  representatives  a 


the  respondents  are  barred  from  seeking  recourse  s-ahv 
appellants  for  any  loos,  that  may  be  tattained  under  lb ' 
in  uoeetlon,  in  consequence  of  the  proceedings  adopted  l;»j 
judicial  factor  after  Ids  appointment — by  bbrenclerii.ri» 
of  debt  to  Mr,  Aliaoo,  and  corresponding  ~"*'  u;"  " 
agents  on  the  subject,  and  lodging  a  cloii 
his  estate  after  bis  insolvency.  And  if  the  jiwiiinu  i*» 
failed  to  do  bis  duty  under  the  act  of  oedeiunt  abort  •,"''' 
tbe  appellantacannotbe  mode  responsible  for  audi  kpst 
The  lots  with  whioh  tbe  appaJLinte  are  chanted,  is  ik*  k 
And  the  charge  for  interest  is  unwarranted  tiil*i  ""  i- 
ciple  or  precedent,  and  the  rate  allowed  ii  not  taiL'-H- 
any  thing  averrud  or  proved. 

The  clauses  of  t fee  trust-deed  referred  to  in  th?  *" 
ground  of  appeal  were  as  follows : — 

"  And  when  tbe  waaon  coniee  which  tbe  trutttst  eI-jI  -: 
meet,  and  they  think  any  of  my  said  niece's  cbihhrt  r- 
of  and  fit  to  be  trusted  with  on  establishment  in  !ifr.;f  * 
business  or  employments  aa  they  are  qualiied  for ;  art1 
them,  whetlier  male  or  female, enter  intoa  marri'i  :"■■> 
a  prurient  and  discreet  manner,  encb  aa  mj  taid  tniant'- 
fitand  approve  of, — then  and  In  either  of  Lbtse  cafc»l-  f 
tcea,  for  the  ailvancemcrit  of  such  of  the  chBri^eniatb>*■, 
anil  bccovi ling  as  the  trusteed  ahall  in  tbpirown  difcrtJ^*' 
to  be  fit  and  expedient,  and  for  the  nod  and  adnite' 
the  children, shall  and  may  roue  onto*  Aetrust-esWi* 
funds,  and  pay  to  the  children,  or  lav  ont  for  tbtir  w* 


benefit,  In  such  way  and  it 


i  the  trustee*  wot". 


proper,  for  making  and  ,,..,„.„.„..,, ....  w 

ment  th  life  for  the  children,  by  entering  rnWn  btstoA'' 
tering  into  tbe  married  ^tate,  without  wiforwrarnV**' 
of  my  property,  as  herefoifftef  defcinirterl  twaft>*iwJ»* 
made,  regard  befnij  aWarthad  M  tBe  Wefro|t«lw«» 
trneteea*  own  power,  a  frtnu  for  wrSwaritfg  (b» 
said  niece,  ant]  alto  havTtig  rrMttd  Co  fire  ^Jrttjjtt  s»«r 
the  division  of  the  pCoilerty  flndel  tru*L  wJ  Uwrt/  P* 
and  appointed;  so  as  not  to  mctoftcn  McMMW*»*!lE 
trtloti  and  dlvUfloe  as  detl^erttrrttJWtaS! 
dWstfltf-fa^stottAe^IaeeterrtrefiSuWi'l 


is;s.] 
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Icing  limited  only  liy  their  own  discretion  and  the  trust 
renfidnncM  by  ma  reposed  in  them,  and  noways  liable  to  any 
rontrol,  ahaUenge,  interference,  action,  demand,  or  account 
horn,  by,  or  to  the  children  of  my  said  niece,  or  any  other  per- 
ron-whatever, either  In  respect  of  what  the  trustees  do, or  what 
thty  do  not  think  fit  to  do,  but  that  they  shall  be  guided  and 
directed  by  their -own  judgment  and  discretion  only,  and  hy 
m  other  role,  not  be  under  or  subject  to  any  other  authority 
w  power  wltstsowver,— all  and  everything  to  the  contrary,  whe- 
ther in  Jaw,  usasre  orou-tora.  notwithstanding,  tb  a  same  being 
hereby  in-  »lio  tnoat  eatpress  manner  excluded,  debarred,  and 
discharged  ;  Bank  being,  nod  being  hereby  declared  lobe,  .the 
nature  and,. client  of  tiio  trust  and  confidence  I  have  and 
hereby  do  place  in  my  said  trustees." 

"  A  (id '  moreover,  I  hereby  declare  that  the  Said1  trustees 
■ftaUlM  entitled  to  nil  choir  costs  and  ebaTgosda  «a  earning  thin 
trust,  upon  accounts  made  by  themselves,  without  other  evi- 
dmce  or  voucher,  out  of  the  first  end  of  their  receiving,  and 
tliall  not  be  liable  in  teUdum,  but  only  each  lor  himself;  net- 
tber  stall  they  be  liable  for  neglecte  or  omissions  of  any  wit, 
but  only  for  actual  intromissions ;  and  the  said  trustees  are 
brreby  allowed,  authotized  and  empowered,  to  name  a  factor 
under  them,  for  whom  they  shall  not  be  answerable  " 

Authorities  Cited  —  Dahymple,  M.  8584  ;  Campbell  and  01s- 
<oo  i:  Campbell,  in  II.  of  L.  May  30,  1845,  supra,  vol.  xviL 
p.600. 

The  respondent  contended  that  the,  judgment''  were 
well  founded,  because  "  the  some  for  which  Thomson 
baa  been  made  personally  answerable,  were  lost  to  Hal- 
daiie's  trust  estate  through  Thomson's  negligence  and 
breach  of  duty  as  trustee  and  law-agent  of  the  trust." 

Caw*  CTted-^Morriaon  v.  Miller,  6  S.  and  JJ.  322 ;  Ander. 
■en  t>  Bmall,  II  S.  and  D.  232 ;  Mayne  s.  M'Ecand,  18  S.  and 
D.  870;  Svra  b.  Charles.  8  S.  and  D.  741  ;  Fowler  r.  Reynal,  8 
Uscknaghten  and  O.  SOO;  Rowland  o.  Withorden,  ib.  568. 
B,  Andrew  Q.  C.  and  Bethel  Q.  C.  for  appellant*-- - 
The  discretion  allowed  to  the  trustees  by  Hsldaue's  trust-dis- 
position is  so  ample  and  almost  unlimited,  that  it  covers  any 
defect  ia  Thornton's  discretion  as  trustee  and  factor— I  Bell's 
Com.  459;  Daltymple  v.  Murray,  and  Campbell  v.  Campbell, 
noire.  We  admit,  if  the  words  of  a  trust  are  not  express,  the 
ordinary  relation  of  truster  and  trustee  will  still  create  a  liabi- 
lity; but  when  a  specific  clause  of  Indemnity  is  Introduced,  it 
is  different.  It  cannot  at  least  be  said,  in  the  present  cases  that 
Thomson  was  wrong  in  lending  the  £600  by  the  bond,  for  the 
security  was  then  ample.  It  is  usual  in  Scotland  for  trustee* 
n  to  deal  with  trust-monies,  and  there  is  no  severe  rule  as  lo 
investing  in  the  funds,  such  a*  prevails  in  England.  As  to  the 
■tie,  it  is  true  that  the  articles  of  roup  contained  one  condition 
to  the  effect  that  the  purchaser  should,  within  SO  days,  grant 
a  bond  with  caution  for  the  price.  But  it  has  never  yet  been 
beld,  that  a  trustee  may  not  dispense  with,  or  waive  a  condition 
of  sale  which  he  may  find  10  operate  to  the  prejudice  of  the 
estate  to  be  sold.  All  that  a  court  of  equity  here  would  hnve 
dons,  would  be  to  direct  an  inquiry,  whether,  at  the  date  of. 
Thomson's  death,  the  property  was  of  less  value  than  it  was 
at  the  time  of  sale.  The  sole  negligence  of  which  Thomson  was 
guilty,  if  any,  was  in  his  not  putting  up  the  subjects  again  for 
■ale  after  In  had  discovered  that  Tasker  and  Scott  had  pur- 
chased, not  for  themselves,  but  for  Alison— though,  perhaps,  he 
would  m  that  case  have  obtained  a  less  price.  As  to  the  deeds, 
they  were  prepared,  not  by  Thomson  but  by  Thomson  Paul  his 
agent,  and  a  trustee  cannot  be  liable  under  this  trust  for  the 
acts  of  hit  agent. 

{Ut4  Cftntilior. — Surely  you  can  t  say  a  trustee  is  not  liable 
lor  a  breach  of  trust  because  he  has  an  agent.  Does  that  not 
make  the  oat  tar  worse  T] 

A  trustee  may  competently  say,  I  shall  be  answerable  for  my 
owa  Mti,  but  not  for  any  agent ;  and  it  would  be  a  bud  tiling 
■*  a  ttnttee  ware  to  be  prevented  from  having  an  agent.  In 
■""oSM  a.  Robertson,  IS  S.  D.  359,  it  was  not  sought  to  make 
*ne  tnissn  liaUe  for  the  act  ef  his  agent,  but  for  an  act  of  hit 
"">.  Then  it-la  aald  the  deeds  bore  that  the  purchase- money 
had  bean  paii— but  that  was  a  mere  form  ■  and  even  though  they 
***  been  titHted  containing  such  a  recital,  yet  to  long  at  lha 


purchase-money  was  not  paid,  there  would  be  a  lien  on  the 
estate.    Our  feudal  titia  waa  not  di  rested  by  these  deeds;  tliey 

only  Jay  reotly  to  be  completed  when  the  purchaser  should  pay 
the  price,  and.thc  testing  clause  was  not  added.    No  infeftmeof 
could  have  taken  place  In  that  situation  of  the  deeds. 
[Lard  fnoirtsifar.— -Could  the  testing  clause  not  be  filled  up 
afterwards  't\  ■'■ 

Yes;  but' the  mere  delivery  of  the  deeds  would  not  discharge 
the  property  nf  the  debt,  and  accordingly  the  title  has  never  yet 
gone  out  of  Thorn  son's  representatives.  But  even  supposing  it 
was  by  Thomson  himself  that  the  deeds  were  prepared,  it  is 
the  usual  practice  in  Scotland  for  the  vendor's  solicitor  to  pre- 
pare tlie  conveyance  at  the  expense  of  the  vendue — though,  in 
England,  the  custom  is  different.  Lastly,  The  beneficiary  took 
no  step  to  get  the  contract  annulled,  which  might  have  been 
done  much  earlier  than  1834 ;  on  the  contrary,  when  the  judi- 
cial factor  was  appointed,  he  did  not  press  Alison  fur  the  money. 
In  fact  he,  and  the  beneficiary  through  him,  condoned  any 
irregularity  of  which  Thomson  may  have  been  guilty,  and  it  is 
owing  to  their  own  laches,  and  not  Ours,  that  the  matter  was 
not  settled  long  before  this. 

-  Holt  Q.  C.  and  Anderson  Q.  C.  tor  mnondtsnta-^- 
There  were  twoclear  breaches  Of  trilst.  It  wal  ■  breach  fn  taking 
to  inferior  security  as  the  bond  for  MOO.  Lord  Cotteullum  used 
tci fay  it  down,  that  a  trustee  was  not  justified  In  takings  second 
mortgage.  That  would  have  been  so  here  even  if  the  trust-Heed 
bad-  been  silent  on  the  subject  of  Investment;  but  there  is  a 
special  clause  in  that  deed  regulating  the  mode  of  Investment, 
and  its  directions  have  been  disregarded. — Morrison  e.  Miller, 
Anderson  v.  Small,  Mayne  t>.  M'Keand,  Sym  v.  Charles,  and 
Fowler  o.  Reynal,  wpra.  The  second  gross  breach  of  trust  was 
In  Thomson's  not  only  failing  to  require  the  purchaser  of  the 
subjects  at  the  auction  to  give  security,  but  actually  delivering 
executed  deeds,  whereby  he  conveyed  the  feudal  title  away, 
without  having  ever  received  the  purchase- money.  The  lien 
was  thus  completely  lost,  for  the  mere  filling  up  of  the  testing 
Clause  could  be  done  at  any  time.  It  is  not  made  out  that 
Thomson  ever  ceased  to  be  trustee,  and  all  the  litigation  that 
took  sitae  as  to  the  assumption  of  Thomson  Paul,  was  caused 
by  Thomson's  own  act  Been  if  Thomson  had  an  agent  who 
misconducted  himself,  both  were  jointly  liable. — Rowland  v. 
Wit  herder),  tapra. 

Lord  ChantcUor.—ltr  Lords,  In  this  case,  the  queatlon  arises 
upon  the  disposition  of  certain  trust-money,  £600,  a  loan  from 
the  estate  of  Mr.  Hauaue,  who  died  as  far  back  as  1789.  Mr. 
Tltomsen,  who  wss  a  writer  to  the  signet,  was  one  of  the  trus- 
tees of  the  property  of  that  gentleman;  and  there  are  certainly 
very  large  discretionary  powers  given  by  the  deed,  and  by  the 
codicil,  and  very  unusual  clauses  of  indemnity  for  the  trustees 
in  the  execution  of  them. 

Now,  In  1619,  Mr.  Thomson  being  then  the  surviving  trustee 
under  those  documents,  and  the  agent  of  the  other  trustees, 
being  himself  a  writer  to  the  signet,  what  is  called  here  a  soli- 


uiieu  to  nir-  nauiaoe  a  property,  unit  uiTiiig  mat  property  uis- 
tributed  under  tl»e  order  of  the  Court.  Mr.  Thomson,  in  1823,  in 
that  action  brought  in  his  accounts,  and  four  years  afterwards, 
in  1888,  he  advanced  £600  (which  had  come  to  his  hands  as  part 
of  the  property)  in  the  way  which  I  am  about  to  mention. 
Now,  by  the  original  instruments,  he  was  bound  to  lay  that  money 
out  on  securities-  Tlie  securities  were  not  defined  by  the 
instruments,  but  they  must  be  understood  in  law  lo  mean 
such  securities  at  a  trustee  of  funds  could  properly  take.  At 
tbssame  ItrrjevI  am  quite  ready  to  admit,  that  the  very  unusual 
arid  extensive  indemnity  clsnses  given  to  the  trustees,  might 
cover  an  improper  disposition  to  some  extent  in  this  case,  which 
would  not  be  allowed  to  pass  in  ordinary  cases.    But  this 

Sitrernan  advanced  iHOS  without  taking  the  opinion  of  the 
urt,  or  having,  sny  officer  appointed  to  consider  whether  It 
was  right;  SO  to  dispose  of  the'fund, — without  consulting  any  of 
the  parties  interested,  he  advanced  £600  upon  two  houses. 
Now  those  houses  were,  at  the  time  when  he  made  the  advance, 
in  mortgage  for  £3000.  The  houses  are  represented  at  that  time 
to  have  been  worth  £4200,  and  there  is  evidence  of  a  very  slight 
nature,  of  a  surveyor,  that  at  a  later  period  they  had  become  of 
a  still  larger  value — evidence  very  little  to  be  relied  on,  because, 
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my  Lord*,  there  is  no  man  who  has  decided  or  acted  in  any  Court 
of  justice,  but  is  painfully  aware  that  the  evidence  aa  tu  value 
ia  scarcely  ever  that  which  can  he  materially  relied  upon.  If  it 
is  on  one  side,  It  is  entitled  to  very  little  attention,  I  am  aorry 
to  aay  ;  and  if  you  have  evidence  on  both  aides,  the  statements 
are  certain  to  clash  the  one  with  the  other,  according  aa  the 
surveyors  are  employed  for  the  different  parties. 

My  Lords,  Oil*  money  vat  secured  by  what  we  should  call 
A  second  mortgage  upon  the  property;  and  Mr.  Alison  joined  in 
a  bond  with  sasine  a*  a  security  for  the  £600  which  was  so  ad- 
vanced. Now,  that  that  whs  an  Improper  security  by  the  law  of 
this  country,  ia  beyond  all  question.  Whether  it  was  so  by  the 
law  of  Scotland,  may  be  open  to  a  little  doubt.  It  Is  not  right  to 
judge  any  case  coming  from  Scotland,  by  the  law  of  England ; 
but  ifln  point  of  tact  the  same  principle  is  found  to  apply  to  the 
law  of  the  two  countries,  then  nothing  can  be  more  just  or  ra- 
tional than  to  see  bow  that  principle  applies  in  England,  if  the 
consequence  and  rule  from  the  principle  have  not  been  clearly 
settled  in  Scotland.  In  no  other  way  would  I  ever  advise  your 
Lordships  to  act  upon  the  law  of  England,  as  producing  an  effect 
upon  the  law  of  Scotland.  It  has  sometimes  been  very  much 
matter  of  complaint  in  Scotland  that  a  contrary  course  ha«  been 


your  Lordships 


;r  offer  to 

link  it  ia  not  a  question  for  consideration,  whether  this 
was  a  breach  of  trust  or  not  according  to  the  law  of  Scotland, 
because  the  clauses  in  these  instruments  are  so  very  extensive, 
that  I  think  if  thay  were  not  to  be  held  to  apply  to  a  security 
mi  taken  as  thle  is,  they  really  would  be  imperative.  It  there- 
fore seems  to  me  that  they  must  be  considered  to  excuse  the 
trustees  in  the  present  instance.  But  it  ought  to  be  considered, 
'whether  it  ia  possible  to  maintain  in  ordinary  cases,  even  upon 
the  law  of  Scotland,  such  a  transaction  as  this.  When  trustees 
advance  money,  it  is  not  simply  a  question  whether  the  estate 
is  sufficient  for  the  purpose;  the  question  lies  much  deeper  :  Is 
it  prudent  And  proper  to  advance  money  upon  a  property  which 
is  nut  greatly  beyond  the  amount  of  the  first  mortgage? — will 
.  you  place  yourself  in  that  position  ?  First  of  all  you  may  be 
excluded  altogether  by  acts  taken  by  the  first  mortgagee.  The 
houses  are  subject  to  the  paying  off  of  a  higher  mortgage— In  tilts 
case  £3000,  when  you  are  only  advancing  £600  ;  and  if  they  are 
only  sufficient  to  do  that,  and  he  enforces  that  payment,  you 
do  not  get  a  penny  of  the  money  which  you  have  advanced. 
House  property  Is  never  very  satisfactory,  for  It  is  liable  to 
casualties  which  do  not  attach  in  general  to  lands.  Take  the 
accident  of  fire, — the  most  valuable  property  may  be  re- 
duced to  dust  and  ashes  in  the  course  of  a  few  hours ;  and  un- 
less the  trustees  are  constantly  alive  to  the  necessity  of  keeping 
an  insurance  afloat,  (and  it  is  very  easy  to  miss  the  day),  there 
would  in  that  event  be  no  property  whatever  left  under  such  a 
security  for  the  trust  fund. 

My  Lords,  I  make  these  observations  rather  with  a  view  to 
deter  trustees  in  Scotland  from  doing  an  act  which  may  be 
spoken  of  to  their  detriment,  than  as  bearing  very  closely  upon 
the  case  now  before  jour  Lordships;  for,  aa  I  have  already 
said,  I  think  it  must  be  supposed,  under  the  peculiar  disposition 
in  these  instruments,  that  this  was  an  application  of  the  money 
which  a  Court  of  equity  would  not  visit  upon  the  trustees. 

My  Lords,  so  matters  stood  till  1828,  and  we  have  then,  upon 
deeds  executed  by  Mr.  Thomson  himself,  a  statement  that  he 
bad  found  it  necessary  to  offer  the  property  for  sale.  In  1828 
he  put  it  up  for  sale  under  the  power  of  disposition  which  he 
bad  by  the  mortgage  Itself.  That  property  was  bought  by  two 
different  persona,  at  different  prices,  as  the  real  purchasers  at 
the  sale,  and  they  were  treated  as  sneb.  Now  the  monies  so 
produced  were  more  than  sufficient  to  pay  off  the  £8000  the 
first  mortgage,  and  the  £600  the  second  mortage— they  left 
even  0  surplus.  Mr.  Thomson  conducted  that  sale  as  tbe  wri- 
ter to  tbe  signet,  or  attorney  for  the  parties.  In  short,  for  the 
expenses  of  it  his  bill  was  made  oat— £60  all  but  a  fraction ; 
and  he  was  paid  as  a  writer  to  the  signet  for  his  professional 
labour  in  carrying  out  that  sale. 

Now,  my  Lords,  It  appears  that  the  persons  who  bought  at 
the  sale  wero  mire  nominal  purchasers.  They  had  no  right 
to  relieve  themselves ;  they  could  not  hate  insisted  that  they 
were  buying  as  agents;  they  could  not  have  been  right  io 
saying  that,  for  they  bound  themselves  by  the  articles,  ami  by 
their  signatures,  to  complete  their  purchase.  It  turned  out 
that  they  had  both  of  tiicni  bought  for  Mr.  Alison,     Now,  who 


was  Mr.  Alison  f  He  was  himself  the  surety  for  Br.  Inks 
in  the  bond  with  saaine,  which  had  been  given  stsMofili 
securities  with  the  property  in  qnestion,  to  fir.  Tbonswusa 
he  advanced  the  £600.  Now,  if  there  was  anything  alnni* 
to  excite  the  care  and  suspicion  of  a  legal  perwo,  1  ssLw 
entrusted  with  tbe  management  of  this  particular  Wie- 
the trust-deed,  taking  upon  himself  tbe  execution  1/ a. u. 
charging  for  the  labour  and  pains  in  carrying  it  into  sum; 
it  was  the  circumstance,  that  Mr.  Alison,  himself srom.u; 
liable  to  pay  tbe  money,  should  not  have  cone  forviri  bjv 
the  money,  but  should  have  driven  Mr.  Thomson  lettt:--- 
sity  of  selling  this  property  in  order  to  raise  tbe  moao  ' 
should  have  thought,  therefore,  that  gieat  caution  would  svi 
been  taken  in  accepting  Mr.  Alison  as  tbe  purthisH  1  ,\ 
of  the  two  persons  who  had  actually  purchased  the  pom 
but  Mr.  Thomson  at  once  accepts  Mr.  Alison  as  tit  \w  ml 

My  Lords,  by  the  articles  of  what  we  call  hero  ait  it  n 
stipulated,  that  the  purchaser  should  enter  into  bom!  vrin.-r 
tion  to  pay  tbe  money,  and  perform  every  other  duty ,  ui  • 
was  also  stipulated,  that,  in  default,  the  seller  might  t&i  ■: 
property.  The  learned  judges  below  seem  to  ban  Uii  r-S 
stress  upon  the  circumstance,  that  the  property  wss  not  ue. 
diately  resold  under  that  condition,  and  the  ease  b*s  l«  ; 
some  respects  argued  upon  tbat  ground  at  your  Lonlship  t- 
Now,  I  cannot  agree  that  that  is  a  sufficient  ground  lu  1U1 
the  trustee.  We  always  have  a  condition  upon  a  ssk  Ij  u 
tion,  tbat  if  the  purchaser  does  not  within  a  given  tiatii 
plete  bis  purchase,  it  shall  be  lawful  to  resell  the  propenr-c 
that,  whatever  is  the  loss  which  Is  sustained  hy  thai  rial. 
shall  fall  upon  tbe  purchaser.  But  it  is  very  seldom  its 
tbat  that  it  resorted  to — no  trustee  would  resort  to  it  iibn. 
taking  other  proper  steps  to  cany  out  the  purchase ;  i&icv 
fore,  my  Louis,  I  do  not  agree  to  put  tbe  case  upon  thslrri 
and  to  consider  that  as  a  breach  of  trust  upon  the  pari  j  ! 
Thomson.  , 

But  what  is  the  conduct  of  Mr.  Thomson  T  He  lirri 
three  years  after  the  sale.  He  found  it  necessary  to  ™s 
tile  sale  of  the  property  in  order  to  raise  the  roonei.  M: ! 
son,  whom  he  admitted  as  the  purchaser,  who  had  peril 
the  property  indirectly,  bad  not  the  money  forthecsak;  • 
then  Mr.  Thomson  suddenly  changes  the  whole  cbarvietoa 
transaction  upon  which  the  security  depends,  complines 
trust,  and,  as  for  as  is  In  his  power,  destroys  the  grips 
curity  by  the  sale  which  he  has  effected,  and  for  wbi-h  bi 
charged  this  trust- estate.  Only  observe,  my  Lord.',  wbatil 
place.  Mr.  Alison  paid  a  small  sum  for  interest :  tbetcia 
payment  after  1828 — not  a  shilling  of  principal  it  ('•'  !■ 
what  does  Mr.  Thomson  do  f  Ho  executes  regulsrd«d"» 
veying  the  two  lots  by  separate  deeds  to  Mr.  Arisen,  ijiis 
face  of  which  he  states  that  to  which  I  have  alreadj  on**;" 
Lordships'  attention,  tbat  be  had  found  It  necetfuuywri 
to  a  sale  to  raise  the  money.  He  admits  that  he  bad  :■ 
ceived  the  money,  and  he  conveys  the  property  in  thidn 
terms  to  Mr.  Alison. 

Now,  it  is  very  true  that  those  deeds  have  not  ben 
fectly  executed— that  is  to  suy,  that  although  they  arc  eW 
by  Mr.  Thomson,  and  although  tbey  were  witnessed  rest 
by  witnesses  who  attested  them,  yet  the    " 


wllsY 


t  Is  necessary  it  should  be. 


But 


ilismrtstsasl 
odd  not  bin  ■ 


argued  that  that  attestation  clause 
added  at  a  later  time,  and  thou  perfection 
given  to  the  deed. 

What  further  takes  place  t     One  of  these  nossiaal  ssSJ 


the  debts  which  were  charged  upon  the 
more  improper  transaction;  and  in  that 
.;.,        a_j   by  the  judicial  factor's  report, — ud 


„.v  not  displaced, — that  they  are  right.,  — —  -,—  - 
of  that  report,— It  appears  that  the  deeds,  and  the  teats 
rasine,  which  was  the  security  origioallv  to  Mr.  1keM*i 
the  £600,  are  all  delivered  up  to  Mr.  Arise*,  sad  tots* 
sion  is  allowed  to  be  transferred  to  Mr.  Mia*  . 

Now,  your  Lordships  have  heard  argOMSUtsalyosias*' 
regard  to  the  operation  oi  this  transaction,  bwt  it  it  ss»»" 
while  to  pursue  tbe  inquiry,  whether  thsjisj'wsaaBeasji 
It  is  not  to  be  tolerated  that  a  tros***  shall  T*JOW»  *•* 


m.] 
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r  his  trust,  to  complicate  and  obstruct  bis  trust,  by  execu- 
1(5  a  (Iced  of  conveyance,  though  In  an  informal  way,  deli- 
rirjg  it  to  the  purchaser,  allowing  the  purchaser  to  hare  pos- 
jsir>n,  and  admitting  htm,  through  the  whole  remainder  of 
;  the  trustee's  life,  to  retain  that  possession  without  paying  a 
k!<!  shilling  of  the  purchase- money,  and  without  aiding  the 
istea  by  a  single  effort  to  recover  it.  I  think,  my  Lords, 
it  this  is  so  manifest  a  breach  of  trust,  that  your  Lordships 
i  entertain  no  doubt  upon  the  matter. 
Hy  Lords,  there  Is  nobody  more  reluctant  than  I  am,  In  a 
Heist  character,  to  visit  hardly  a  trustee.  Ineverdoit  with.- 
t  pain,  and  never  should  do  It  if  the  law  did  not  compel  me 
do  it.  I  cannot  but  apply  those  observations  to  thin  case, 
elieve  that  the  illness  which  operated  upon  Mr.  Thomson 

him  to  act  in  a  way  In  which  ha  would  not  otherwise  have 
■eil ;  but  It  Is  impossible  that  a  trust  can  be  properly  exe- 
id  if  transactions  like  these  arc  allowed  to  pass. 
Now,  during  the  whole  of  this  time,  although  it  may  be  that 
.  Thomson  did  not  interfere  In  the  execution  of  this  trust, 
it  it  is  which  makes  him  responsible.  He  cannot  be  pro- 
Led  by  that  clause-  which  is  referred  to  about  the  sale,  be. 
me  the  sale  was  his  own  act  A  man  cannot  be  permitted 
scllan  estate  as  a  trustee,  and  then  to  have  It  optional  whe- 
r  that  sale  shall  or  shall  not  bo  completed.  It  la  a  transac- 
a  in  which  he  has  bound  himself,  from  the  very  necessity 
it,  if  he  does  not  find  the  money  himself,  to  pursue  thai 
tter  until  he  has  brought  it  to  a  satisfactory  conclusion. 
>  act,  therefore,  was  an  intromission  clearly  from  what 
lie  meaning  of  the  law  of  Scotland  which  could  bind  this 
itlcman  to  answer  for  his  neglect,  and  was  not  a  single 
e  standing  by  itself.  My  Lords,  I  am  therefore  clearly  of 
nion,  that  this  la  a  manifest  and  gross  breach  of  trust 
'ben  arguments  have  been  raised  of  this  description: — It 
aid  that  do  judicial  factor  was  appointed  until  1884,  and 
t  the  parties  beneficially  interested  ought  themselves,  by 
cct-dingB  in  Scotland,  to  have  applied  for  a  judicial  factor. 
Lords,  it  was  justly  observed  at  the  bar  on  the  pait  of  the  re- 
i]  den  ta,  that  the  whole  time  was  occupied  in  contesting  the 
it  of  Mr.  Thomson  Paul  to  act  as  trustee  and  agent  in  this 
Iter,  and  that  he  was  Introduced  improperly  intrj  this  trust 
Mr.  Thomson  himself.  With  respect  to  the  delay,  of  coaraa 
iinnot  be  said  that  that  is  a  delay  to  be  thrown  npon  the 
was  beneficially  interested. 

Leu  another  argument  is  raised,  that  when  the  judicial 
or  did  act,  he  gave  time,  and  he  treated  with  Mr.  Alison 
f  the  money  was  properly  remaining  in  Mr.  Alison's  hands. 
v,  my  Lords,  the  correspondence  does  not  bear  that  out — 

it  satisfies  me,  looking  at  what  was  read  this  morning  at 
r  Lordships'  bar  by  the  learned  counsel,  that  the  judicial 
or  did  not  know  what  the  circumstances  were,  for  be  Is 
Hilly  applying  to  Mr.  Alison,  not  as  the  purchaser  in  1826, 
jiiy  the  money,  but  he  is  applying  to  him  upon  the  bond 
eh  he  entered  Into  with  Mr.  Ireland  when  the  money  was 
inally  advanced.    It  is  therefore  clear  that  Mr.  Thomson 

so  complicated  this  matter  by  his  dealings,  that,  unfur- 
ttely,  nobody  knew  exactly  how  it  stood. 
iy  Lords,  under  the  circumstances,  I  am  of  opinion  that 
decision  of  the  Court  below  was  right,  and  I  must  therefore 
>c  your  Lordships  that  the  interlocutors  complained  of  be 
med  with  coats. 

Intmioadon  affirmed  with  coats. 
Erst  Division — Lord  Murray,  Ordinary. — Law,  Anton  and 
nbull,  Ap/ttllonfi  Solioitori. -  -uUchardson,  Loch,  and  Mac- 
iin,  RetpondeM'e  3oacUore.--(Q.n.F.) 


15th  June  1852. 

FimsT  Division. 

.  2-39. — William  Cl'mmino  and  others,  Pursuers,  v, 

Alexander  Hmollktt  and  others,  Defenders. 
itic — Public  Ferry — Justices  of  Peace— Commissioners  of 
ipply —  The  lam  of  Scotland  does  not  acknowledge  the  doctrint  of 
dicalion  to  tin  public.  A  bridge,  though  it  may  be  in  the  line  of, 
id  may  connect  with,  a  public  road,  it  not  neaitarily  public,  and 
•  public  are  not  entitled  to  utt  it  toil  free.  Thi  proprietor  of  a 
rry,  under  tU  tanetion  tntd  authority  of  the  JutUeu  qf  Peace 
id  Comrsittionert  of  Supply,  inning  aibitituttd  a  bridge  for  the 

SCOTTISH  JURIST. 


ferry,  and  having  proceeded  to  levy  the  tame  duet  therefor  at  had 
been  in  use  to  be  drawn  for  the  ferry,  an  action  teat  raited  agairui 
the  proprietor  to  have  it  declared  that  the  exaction  of  any  duel  nn 
illegal— Question,  Whether  the  Juetica  of  Peace  and  Commit. 
tionert  of  Supply  had  power  to  authorize  tucA  tubttitution  of  a 
bndaefaraferryT  But — Held,  I.  That  the pursuers  were  bound  to 
have  aiiled  the  commissioners  at  defenders  ;  and,  2.  That  uhether 
or  not  the  purtuert  were  entitled  to  intitt  for  rettoration  of  the 
Jerry,  there  wot  i-o  ground  for  declaring  the  bridge  toll  free. 

This  was  an  action  of  declarator,  count,  reckoning 
and  payment,  at  the  instance  of  feuars  and  reaidenters 
in,  or  in  the  neighbourhood  of  Bonhill,  against  Alexander 
Smollett  of  Bonhill,  and  the  Road  Trustees  and  Com- 
missionerB  of  Supply  for  Dumbartonshire,  concluding  to 
have  it  found  and  declared  that  the  bridge  across  the 
river  Leren — 

"  was  not  erected  In  terms  or  under  the  authority  of  the  statute 
above  recited,"  (1  Will  IV.  c.  61.  1834,  fur  mom  effectually 
making,  amending,  widening,  repairing  and  maintaining,  cur. 
tain  roads  and  bridges  in  the  muutics  of  Dumbarton  and  Stir- 
ling), "and  that  the  exaction  of  the  said  dues  or  pontage  at 
the  said  bridge  is  not  authorised  by  thu  foresaid  statute,  but 
has  been,  and  is,  altogether  illegal  and  unwarrantable:  Or 
otherwise,  and  even  if  it  should  not  be  bo  found  and  declared 
that  the  aaid  Alexander  Smollett,  defender,  bad  and  has  no 
right  to  levy  the  said  exaction,  excepting  to  the  extent  of  re- 
imbursing himself  in  such  Bums  of  money  as  have  been  neces- 
sarily expended  by  him  in  or  on  account  of  the  erection  of  the 
said  bridge,  and  that  the  said  defender  has  been  so  reimbursed 
and  Indemnified  by  the  dues  or  pontage  levied  by  him  as  afore- 
said :"  And  for  count  and  reckoning  for  the  sums  so  received ; 
and  to  have  It  found  and  declared  "that  the  said  bridgu  is 
free  to  the  pursuers,  and  to  the  public,  and  that  the  pursuers 
may  make  use  of  the  same,  and  pass  and  repass  the  same  at 
their  pleasure,  without  payment  of  any  toll-duty,  or  pontage 
of  any  description  :"  And  to  have  the  defender  interdicted 
"from  levying,  or  attempting  to  levy,  toll-dues  or  pontage,  or 
any  sums  of  money  whatever,  in  respect  of  the  said  bridge,  or 
the  passage  of  the  same,  by  the  pursuers  or  the  public,  in  all 
time  coming,  and  from  obstructing  and  molesting  the  pursuers 
in  the  free  use  and  enjoyment  of  the  same." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, which  contains  the  facts  of  the  case : — 

"  Finds  that  the  defender  has,  by  virtue  of  his  titles  and 
possession,  a  right  of  lurry  across  the  river  Leven  at  Bonhill, 
which  was  acknowledged  as  a  valuable  patrimonial  right  in 
the  statute  after  mentioned,  and  the  said  lerry  was,  like  others, 
under  thu  regulation  of  the  Justices  of  Peace  and  Commit. 


the  other  hand,  furnishing  sufficient  accommodation 
to  the  public:  Finds  that  in  the  year  1838  an  application 
was  made  to  the  defender's  predecessor  by  various  inhabitants 
of  the  adjoining  villages,  on  the  ground  of  the  great  Incon- 
venience of  the  state  of  the  ferry,  and  tbat  the  ford  adjoining 
thereto  was  insecure,  to  have  a  bridge  substituted  for  the  said 
ferry  at  his  expense,  at  the  sight  of  the  said  Justices  of  Peace  and 
Commissi  one  is  of  Supply :  Finds  that  accordingly,  in  the  month 
of  April  1838,  a  petition  (by  the  defender's  predecessor)  was 
presented  to  that  body,  praying  for  authority  to  erect  a  bridge, 
aud  to  have  the  ford  shut  up ;  and,  after  certain  proceedings, 
they,  on  the  8d  of  June  1838,  authorised  a  bridge  of  twelve 
feet  width  to  be  built,  and,  on  Its  being  completed,  they  fur- 
ther authorised  the  levy  of  fares  for  crossing  the  Leven  by  the 
bridge  in  place  of  the  boats  as  formerly,  at  the  same  rates  as 
drawn  at  the  ferry,  but  pronounced  no  judgment  with  respect 
to  the  shutting  up  of  the  ford :  Finds  trait  the  substitution 
of  the  bridge  for  the  ferry  boat  was  also  approved  of  by  the 
statute-labour  trustees,  and  that  in  so  far  as  the  bridge  Is  con- 
cerned, it  is  manifestly  a  more  convenient  mode  of  cronuug 
the  river  than  the  boat  formerly  existing,  and'  on  which  hi-juj, 
accordingly,  no  complaint  can  reasonably  be  made  :  Finds 
It  alleged  by  the  pursuers  that  the  turd  was  rendered  danger- 
ous and  unfit  for  use  by  the  operations  consequent  on  the  erec- 
tion of  the  bridge,  but  finds  it  not  alleged  that  in  any  other 
way  the  said  fold  has  been  injured,  while  there  is  no  conclu- 
sion In  the  present  action  either  with  respect  to 'the  said  foid, 
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or  calling  for  the  restoration  of  the  old  ferry  boat  in  place  of 
thu  bridge  :  Finds  that  the  substitution  of  the  bridge  for  the 
boot,  thus  (auctioned,  was  for  the  public  advantage,  and  was. 
a  change  within  the  powers  of  the  said  Justices  of  Peace  and 
Commissioners  of  Supply  as  conservators  of  ferries,  and  tbat 
the  authority  thou  granted  by  them  stands  unchallenged,  no 
action  of  redaction  thereof  having  been  brought:  Finds  that 
the  dun  authorised  to  be  levied  at  the  bridge  were  the  same 
an  those  formerly  levied  for  the  use  of  the  boat ;  and  although 
the  pursuers  allege  that  the  dues  actually  levied  have  varied, 
they  have  not  stated  in  what  respect  there  has  been  any  ex- 
cess, and  the  action  does  not  conclude  for  any  regulation  of 
the  Raid  does,  while,  on  the  other  hand,  tbe  defender  does  not 
maintain  any  right  to  levy,  and  U  not  la  law  entitled  to  levy, 
any  dues  beyond  (he  rate  thus  sanctioned  and  approved  of  by 
tbe  said  Justices  of  Peace  and  Commissioners  of  Supply  :  Finds 
that,  in  the  month  of  June  1884,  the  act  4  Will.  IT.  c.  61,  was 
passed,  whereby  the  road  leading  to  the  said  ferry  was  placed 
under  the  management  of  certain  parliamentary  trustees,  who 
were  authorised  to  levy  tolls  thereon:  Finds  tbat  by  the 
20th  section  of  the  said  statute  the  trustees  are  authorised, 
inur  alii,  to  make  a  bridge  of  sufficient  width,  not  being  less 
than  fifteen  feet  of  clear  roadway,  across  the  Leven,  at  or  near 
the  ferry  of  Bonliill ;  and  by  the  21st  section  it  is  provided, 
that  when  they  have  resolved  to  do  so,  they  shall  be  obliged 
to  satisfy  the  proprietor  of  the  ferry,  whose  patrimonial  right 
is  thereby  acknowledged,  for  the  value  thereof :  Finds  that 
by  the  22d  section  of  the  said  statute,  tbe  trustees  are  autho- 
rized to  contract  with  the  proprietor  of  the  ferry  for  tbe  erec- 
tion and  keeping  In  repair  of  such  bridge  on  an  assignation 
to  tbe  tolls  leviable  under  the  act,  which  the  proprietor  of  the 
bridge  is  to  be  authorised  to  levy  '  until  the  said  trustee*  shall 
redeem  the  right  so  assigned  as  aforesaid,  by  making  payment 
to  the  said  proprietor  or  proprietors  of  tbe  value  of  the  bridge 
or  bridges,  and  works  erected  by  him  or  them,  as  at  the  date 
of  such  redemption,  together  with  the  value  of  the  said  ferry 
or  ferries:'  Finds  that,  by  the  23d  section,  after  the  bridge 
■hall  have  been  erected,  and  the  toll-duties  authorised  to  be 
levied,  it  is  declared  that  it  shall  not  be  lawful  for  any  person 
to  use  the  ford  or  ferry  ;  and,  by  the  24th  section,  the  trustees 
are  prohibited  from  levying  tolls  at  the  bridge  after  they  shall 
have  made  payment  of  the  value  thereof  to  the  proprietor, 
and  shall  not  levy  more  'than  shall  be  necessary  to  reimburse 
them  of  the  monies  eipended  by  them  in  making  payment 
to  the  proprietors  of  the  said  ferries,  and  of  the  lands  ad- 

iolning  thereto,  of  the  value  of  the  said  ferries,  and  of  the 
and*  which  may  be  taken  for  tbe  purpose  of  erecting  such 
bridges;  and  also  of  the  monies  expended  In  erecting  such 
bridges,  and  works  connected  therewith,  or  in  making  pay- 
ment of  the  value  thereof  to  tbe  proprietors  who  may  have 
erected  the  same  under  the  contract  hereinbefore  authorised 
to  be  made,  and  the  interest  of  such  monies,  together  with  the 
expense  of  maintaining,  repairing,  or  rebuilding  the  bridges 
and  works  In  time  to  come:'  Finds"  * 
tober  1834,  the  defender's  predecease 
of  Peace  and  Commissioners  of  Suf. 

erect  the  said  bridge  of  fifteen  feet  in  width,  being  the  width 
which  was  required  by  the  foresaid  statute ;  and  this  was  ap- 
proved of,  and  a  committee  appointed  to  superintend  tho  erec- 
tion of  such  bridge:  Finds  that  the  said  bridge  was  accordingly 
erected,  and  that  this  was  done  with  the  knowledge  and  sanc- 
tion of  the  said  statutory  road  trustees:  Finds  that  no  assigna- 
tion to  the  tolls  was  ever  granted  by  the  said  road  trustees,  nor 
the  said  bridge  formally  brought  within  the  operation  of  tbe 
foresaid  statute,  and  that  tbe  said  trusters  have  not  paid  to 
the  defender  the  value  either  of  the  said  ferry,  or  of  the  said 
bridge  so  built  by  him ;  and  finds  that  the  defender  does  not 
claim  any  right  to  exact  any  other  or  higher  does  than  those 
authorised  by  the  said  Justices  of  I'eaoe  and  Commissioners  of 
Supply,  being  the  same  as  those  exigible  for  ferry  dues  in  cross- 
"  "  ",J  "'"""  '  {Ten  according  to  use  and  wont,  and  that 
9  demand  beyond  the  rates  so  authorised: 
it  action  seeks  to  have  it  found  tbat  the 
s  is  illegal— tbat  the  defender  has  no 
t  to  the  extent  of  reimbursing  himself 
Ig  the  bridge,  to  which  the  dues  already 
fi ascribed— and  that  lie  ought  to  hold 
I  the  pursuers,  to  whom,  and  to  the 
lie  declared  free,  all  persons  having 
repass  the  same  without  payment  of  aiiy 


bat,  in  the  I 

r  applied  to  the  Justices 

"y  staling  ■  •     ■ 


duet :  But  finds,  in  respect  the  defender  has  not  bees  paid  bi 
tbe  said  road  trustees  the  value  of  Ilia  said  ferry  and  hi  idgc,  ui 
that  they  have  not  granted  an  assignation  of  the  tolls,  nor  re- 
deemed the  right  of  the  defender  under  tbe  foresaid  sUtmc, 
and  also  In  respect  the  said  bridge  was  substituted  for  the  feny 
boat,  and  the  dues  exacted  were  authorised  by  lawful  sad  on. 
f>e tent  authority,  and  that  the  patrimonial  right  of  the  defcs- 
der  has  not  been  purchased  from  him  and  paid  tor,  the  pw. 
siters  have  no  title  to  enter  upon  any  count  and  reckonitj 
with  the  defender  with  respect  to  the  dues  alreidj  paid, sad  bo 
right  to  cross  the  ferry  by  the  said  bridge  without  pajrocu 
of  the  dues  sanctioned  in  manner  foresaid ;  and,  os  uaw 
grounds,  sustains  the  defences,  assoilaiea  the  defender  Airian- 
der  Smollett,  and  decerns:  Finds  him  entitled  to  eipewa, 
and  remits  the  account  thereof,"  So. 

"  AW — i.  Before  the  road  trustees  could  suppress  tbe  Cow 
and  ford,  they  were  bound  by  their  statute  either  to  bold  i 
bridge  at  their  own  expense,  and  to  pay  the  value  of  the  hnj, 
or,  if  the  defender  built  the  bridge,  also,  besides  such  vahu,  to 
reimburse  him  of  tbat  expense.  As  in  this  case  the  propriaM 
built  the  bridge,  the  trustees  were  entitled  to  grant  bin  as  *- 
slgnation  to  the  tolls,  which  were  higher  than  the  forty  aw* 
and  these  he  might  then  levy  until  they  redeemed  the  right  by 
payment  of  the  value  of  the  bridge  and  ferry,  and  after  bsris; 
done  so,  they  were  not  entitled  to  keep  up  the  tolls  longer  u 
the  bridge  than  was  sufficient  to  reimburse  them  for  their  u- 
peuditurw.  But  tbe;  never  did  grant  any  assignation  to  tit 
tolls,  and  the  defender  claims  no  right  to  exact  any  higUrn* 
of  fare  than  that  formerly  drawn  at  tbe  ferry.  VYheihtr  ua 
trustees  have  neglected  their  duty  in  not  redeeming,  is*  oust 
tion  which  may  be  tried  with  them.  But  the  fact  is  undoubttd, 
tbat  they  have  not  done  so;  and,  therefore,  while  on  tot  oat 
band  tbe  ferry  continues  to  belong  to  the  defender,  he  k  eat 
bound  to  part  with  it  till  he  receive  compensation;  sbs,« 
the  other,  he  cannot  exact  tbe  higher  tolls  authorised  by  us 
statute.  The  bridge  may,  no  doubt,  in  a  popular  sen*,  it 
■aid  to  be  a  part  ofthe  road,  but  it  is  truly  not  so,  as  tbtnal 
trustees  have  neither  paid  for  it,  nor  for  the  right  of  fcrrjvbst 
belongs  to  the  defender,  and  for  the  use  of  which  farrytai 
bridge  was  built  In  place  of  the  less  convenient  raoueofosw- 
lng  by  a  boat 

"2.  The  pontagu  not  being  exigible, thrTefore,aaatoDaiB» 
rised  by  the  act  1884,  (in  terms  of  wbiofa  the  defender  MeM 
that  he  ll  quite  ready  to  settle  with  tbe  road  Ussiest  ea» 
oeiving  compensation),  it  it  true  that  thai  toll  cannot  k*  4s 
mended  directly  in  respect  of  tbat  statute.  But  then  nspav 
sum's  are  not  entitled  to  insist  on  creasing  tbe  ferry  by  Its 
briilge  without  paying  the  ferry  dues,  unless  tbey  can  aaswuat 
tbe  building  of  the  bridge  was  entirely  illegal,  or  that,  being  a* 
convenient  than  the  boat,  tbey  are  entitled  to  have  the  old  ate* 
of  crossing  restored.  The  Lord  Ordinary  conaidess  that  ua 
erection  of  the  bridge  waa  not  illegal  It  was  dime  by  tea  s> 
fender's  predecessor,  not  at  his  own  hand,  but  with  the  mm- 
tion  of  the  Justices  of  Peace  and  Commissioners  oi ;  __ 
of  the  road  trustees  themselves.  It  was  plainly  a  great 
modation  to  the  public,  and  tbe  dues  levied  at  tbat  bridges* 
the  same  as  the  old  ferry  dues.  Tbe  pursuers  do  ootia  tilne- 
tinu  demand  any  redaction  of  tbe  authority  given  by  Iks  At- 
tices  of  Peace  and  Commissioner*  of  Supply,  or  oompUneftsi 
dues  being  beyond  the  former  amount,  or  ask  Ear  any  MjasV 
tioiiof  tbenedurs.  On  tbe  contrary,  what  they  demand  M,ttsl 
ttie  defender  shall  account  for  all  that  he  has  drawn  *t  th 
bridge  since  It  was  erected, — and  this  sum  being 
is  said,  to  pay  "  ~  "■  ■--■'--  '■*■'■  -*  "  ■----■ 
and  the  publi 

cut]  see  no  ground  for  such  demand  in 
this  case.  How  far  it  might  have  been  competent  badnWsV 
fender  erected  the  bridge  at  his  own  hand,  aw)  fat  Ml  *** 
private  purposes,  it  Is  needless  here  to  inquire.  IkwstlW 
for  public  convenience,  on  tbe  application,  among  ajfcjitnT 
some  of  the  present  pursuers,  and  by  authority  of  tentjAP*' 
having  (he  right  of  superintendence  of  ferries. 

"  8   The  pursuers  do  not  seek  to  have 
restored,  nor  aver  that  the  bridge  h 
former  mode  of  crossing.    But  t  bey  say  the . 
scribed  in  1833  as  insecure,  is  less  oouivttni  . 
this,  they  allege,  has  been  occasioned  by  tbe 
bridge.     Bat  If  the  erection  of  the  brio* 

authority,  the  alleged  damage  thereby. . 

soald  not  be  made  thesubjeot  of  oojupMns,  wftjawjlp 


have  the  old  <**%»»•» 
I'  loss  -o    ililMw 
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taken  to  challenge  what  had  been  bo  lawfully  done.  Farther, 
the  restoration  of  the  ford  to  its  former  situation  la  not  the 
ihiiiR  sought  for  In  this  action  ;  and  if  the  proper  authority 
km  (riven  fur  an  act  which  affected  the  ford,  it  does  not  scum 
to  follow  in  any  way  from  this,  that  the  pursuers  are  entitled 
to  crow  the  terry  by  the  bridge  without  payment  of  the  due* 
lawfully  sanctioned,  or  to  insist  in  the  other  conclusions  of 

"4  The  Lord  Ordinary  has  aainmed  that  the  substitution 
of  the  bridge  for  the  ferry  boat  was  a  lawful  act,  and  done  by 
lawful  authority.  He  thinks  this  can  hardly  be  doubted  under 
the  terms  of  the  acta  1669,  c.  16;  1686,  c.  8;  6  Geo,  I.e.  30, 
■ml  other  statutes  referred  to  by  Mr.  Taii  in  his  Justice  of 
Pesos  Law,  p  136 — See  also  Hutchison's  Justice  of  Peace, 
vol.  IL  pp.  606,  507,  where,  in  reference  to  these  statutes,  he 


ter,  it  has  been  decided  that  they  have  the  charge  of 
pairing  bridges  even  lying  within  the  Jurisdiction  of  a  royal 
borough' — Vidt  also  the  Cases  cited  by  Mr.  Hutchison,  and 
Magistrates  of  Montrose  v  Scott,  7 th  Feb.  1756,  H.  p.  4167 

"  Lattly,  the  pursuers  made  reference  to  the  law  of  England, 
which  the  Lord  Ordinary  thinks  must  be  looked  to  with  great 
anion  on  matters  of  this  kind,  but  which  (so  far  as  he  has 
been  able  to  follow  it)  does  not  seem  inconsistent  with  the 
views  now  expressed.  The  work  referred  to  was  that  of  Mr. 
Untieing  on  the  Law  of  Tolls,  and  specially  the  case  of  Payne  ». 
Partridge,  there  noted,  and  which  is  reported  in  Shower's  Reps, 
vol.  i.  p,  231.  In  that  case,  certain  inhabitants  of  a  vill  bad  a 
right  to  cross  a  ferry  free  of  ferry  dues.  The  owner  of  the  ferry 
soppreased  it,  and  built  a  bridge  in  its  place.  This  he  appears 
to  have  done  at  hit  men  kmd,  without  lawful  authority,  and  it 
was  decided  that  he  had  no  right  so  to  do.  The  remedy  sought 
was  to  have  the  ferry  boat  restored.  Lord  Chief-Justice  Holt 
sart, — '  A*  to  the  plea,  that  he  bad  erected  a  bridge  across  the 
rirnr  for  common  passage,  that  la  an  ill  plea-,  the  erecting  of 
a  bridge  Is  a  voluntary  act,  and  be  may  pull  it  down  again. 
II  is  not  Id  the  power  of  a  man  to  discharge  himself  by  any  aot 
that  he  can  do :  If  he  had  petitioned  the  king  for  a  patent  to 
destroy  his  ferry,  and  in  consideration  thereof,  he  would  erect 
a  bridge  at  his  own  charge,  and  repair  it,  and  this  found  upon 
n  »i  quod  damnum  to  be  for  the  public  good,  this  had  been 
somewhat ;  but  he  cannot  do  It  of  himself  Now,  here,  the 
defender  has  a  right  of  ferry  from  the  Crown.  He  did  uot,  it 
k  true,  get  a  patent,  after  a  writ  of  inquiry,  to  substitute  tlie 
bridge  for  th*  ferry,  because  this  is  not  the  form  known  to  our 
law.  But  in  place  of  building  the  bridge  of  his  own  authority, 
he  went  to  the  proper  guardians  of  ferries,  and  having  satisfied 
them  that  the  substitution  of  the  bridge  was  matter  of  public 
convenience,  be  built  it  with  the  full  knowledge  of  all  con. 
earned.  Having  done  so,  he  can  no  more  pull  it  down  than 
be  ooulJ  have  lawfully  destroyed  the  ferry  boat  and  refused  to 
lake  passengers  across  the  river;  and,  on  the  other  hand,  the 
public  can  hare  no  right  to  pass  the  ferry  gratis." 

The  pursuers  reclaimed,  praying  the  Court — 
"to  find  and  declare  In  terms  of  the  first  declaratory  conclu- 
sion, and  to  grant  interdict  as  craved  ;  or  otherwise,  to  de- 
clare In  terms  of  the  second  declaratory  conclusion,  and  to 
ordain  the  defender  Mr.  Smollett  to  hold  just  count  and  reckon- 
big  th  respect  of  the  sums  received  by  him  from  the  dues  or 
pontage  levied  by  hi  in." 

And  they  pleaded — If  the  bridge  was  erected  under 
she  powers  <tud  in  terms  of  the  statute  i  Will.  IV. 
■.  61,  the  defender  was  not  entitled  to  levy  tolls  with- 
out in  assignation  from  the  statutory  trustees,  wl.ich 
aw  bad  not.  At  all  events,  he  could  not  levy  tolls  bo- 
jond  the  amount  expended  in  constructing  the  bridge, 
Rife  Interest,  If,  on  the  other  hind,  the  bridge  was  not 
'ttMttacted  under  the  statute,  the  defender  hs/l  no  power 
t"Ia?»to]U,  Thy  proceedings  of  the  Justices  of  the 
■Vm»  found*]  on  were  of  no  avail,  since  they  had  no 
"•jurisdiction  hi  the  matter,  or,  even  if  originally 
Kj !•*  Such,  their  authority  was  superseded  by  the 
"*""" — Barred  by  the  statute  on  the  trustees.  But, 
*  right  claimed  by  the  defender  was  derived 
~  "  •fl.iuat  right  could  only  be  granted  under 


and  in  terms  of  the  statute.  In  no  view,  therefore,  could 
the  defender  levy  tolls  beyond  the  amount  expended  in 
building  the  bridge.  He  could  not  shut  up  the  bridge, 
for  the  public,  both  from  the  position  of  the  bridge  as 
connecting  a  high  road,  and  by  dedication,  had  acquired 
right  to  it  as  public  If,  therefore,  on  the  count  and 
reckoning,  it  appeared  that  the  coat  of  the  bridge  had 
been  reimbursed,  it  fell  to  be  declared  toll  free. 

The  defender  answered — The  Justices  of  Peace  and 
Commissioners  of  Supply  ought  to  have  been  called,  and 
their  resolutions  should  have  been  brought  under  reduc- 
tion. The  statute  was  inapplicable,  inasmuch  as  the 
bridge  was  not  erected,  and  had  never  been  brought  un- 
der its  provisions.  It  had  been  duly  substituted,  under 
the  sanction  of  the  proper  authorities,  for  the  ferry,  and 
the  defender  was  therefore  entitled  to  draw  the  accus- 
tomed ferry  dues  from  all  persons  crossing  the  ferry, 
whether  by  boat  or  otherwise.  If  the  erection  of  the 
bridge  was  illegal,  and  the  pursuers  were  dissatisfied, 
the  only  competent  course  was  to  insist  on  having  the 
boat  restored. 


o  precedent 


Lord  Ouninghanu.— Although  there  be 
books  precisely  similar  to  the  present  case,  I  am  of  opinion 
that  the  proceedings  adopted,  and  the  plea  maintained  by  the 
defenders,  are  consistent  with  the  soundest  principles  of  law  ap. 
plienble  to  the  case,  and  with  every  rule  of  public  policy  en- 
titled to  effect  from  the  law. 

T lie  defender's  fBinily  seem  to  have  been  long  proprietors  of  the 
ferry  of  Bonhill,  on  the  Water  of  Leven.  At  a  particular  period 
within  these  20  years,  there  was  an  act  passed,  and  in  force, 
giving  the  road  trustees  of  the  county  power  toerect  a  bridge, 
and  to  purchase  the  right  of  ferry  at  Bonhill.  But  it  is  said  they 
could  not  afford  this  ;  and,  in  these  circumstances,  the  late  At- 
rhlral  Smollett, — after  repeated  applications  to  every  public  body 
■having  legal  control  or  interest  in  the  roads,  rivers,  and  pal- 
Siiges  of  the  county,  and  by  their  permission  and  authority,  and 
with  the  consent,  apparently,  of  every  proprietor  and  inhabitant 
of  the  district, — agreed  to  build  a  bridge,  at  hia  own  expense,  of 
the  dimensions  incumbent  on  the  road  trustees,  if  they  bad 
acted  under  the  statute,  under  reservation  only  of  the  small 
dues  leviable  at  the  ferry,  and  reserving  alio  to  the  public  a  con • 
tiguouafbrd  across  the  river,  if  they  chose  touse  it.  The  bridge 
was  finished  apparently  in  1835  or  1836 ;  It  has  been  used  ever 
since.  But  the  present  action  was  brought  in  1B18  in  name  of 
various  persons,  designed  as  raidtnlsri  snd/tuorj  of  Bonhill,  to 
have  It  declared  that  the  said  bridge  was  not  erected  in  terms 
of  the  statute,  or  otherwise,  that  the  defenders  are  bound  to  ac- 
count for  the  tolls  on  receiving  credit  for  the  expense  of  build- 
ing, without  including  any  value  for  his  ferry,  and  that  the  pur. 
suers  and  the  public  may  pass  along  the  same  bridge  without 
payment  of  pontage  dues.  I  concur  with  the  Lord  Ordinary  In 
thinking  that  this  action  is  not  maintainable  on  any  legal  or 
reasonable  ground. 

It  is  obvious  that  the  present  question  must  be  decided  on 
such  genera]  principles  of  law  as  are  applicable  to  the  oase,  with. 
nut  aid  from  precedent.    Pew,  if  any,  example*  are  to  be  found 


pense.  the  improved  accommodation  of  a  substantial  bridge,  i 
stead  of  the  uncomfortable  and  mure  tedious  service  of  a  ferry 
boat,  and  still  more  extraordinary  would  it  have  been  if  such  a 
jcilt  had  been  rejected.  Without  relying  on  decisions,  therefore, 
it  io  necessary  lor  a  court  of  law  to  look  narrowly  to  the  grounds 
"'in  which  this  great  public  accommodation  is  attempted  to  be 
challenged.  The  pleas  of  the  pursuers  appear  W  m,e,  pn  dSfle- 
■vnt  grounds,  lobe  quite  untenable.  '  . 

I.  In  the  fint  place,  lam  ineliued  to  think  that  (heoeftnder'B 
objections  to  the  form  of  the  present  action  oru  well  founded. 
Till.'  regulation  and  superintendence  of  highways,  bridges,  and 
(•■rries,  were  placed  by  tiie  ancient  Scots  acts  of  1669,  cap.  IS, 
1670,  cap.  9,  and  1686,  cap.  8,  in  the  hands  of  the  Sheriffs, 
Justices  of  the  Peace,  and  Comini*>i»rier*  of  Supply;  and,  by 
the  last  act.  five  of  the  combined  b-dr  form  a  quorum.  These 
functionaries,  at  a  regular  meeting  mi  7iliOcl..b'.T  1035,  approved. 


nEronxs  OF  CASES  deoided 
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«f  and  sanctioned  Admiral  Smollett's  proposition.  The  pursuers 
1'bh'  neither  called  the  Justice*  of  Peace  or  Commiasioners  of 
Supply,  nor  hate  they  brought  a  reduction  of  the  resolution*  of 
ll<c  meeting,  or  specified  any  tangible  or  intelligible  ground  on 
which  they  could  urge  reletant  reasons  of  reduction,  if  such  > 
process  liail  been  brought.  The  defender  acted  on  the  faith  of 
every  patty,  official  and  private,  interested  In  the  track,  conaent* 
ing  to  the  bridge  a*  a  mbititute  for  a  bnat  at  tlie  aame  ferry. 
Theae  proceeding)  were  eminently  beneficial  to  every  class  of 
the  community, — they  were  a /ads  within  the  scope  and  object 
of  the  powera  of  the  magistrates  and  commissioner*, — and  I  am 
nf  opinion,  that  the  Court  ia  not  entitled,  in  any  view  of  the  case, 
to  entertain  a  challenge  of  the  proceeding*  under  which  the 
bridge  waa  erected  by  the  proprietor  of  the  ferry,  under  the 
atatutory  guardiana  of  Ihle  public  passage,  without  a  reduction. 
The  defender  and  the  authorities  in  the  county  are  entitled 
lo  know  (in  what  specific  grounds  the  pursuers'  objection*  to 
the  resolution*  of  the  Justice*  and  Commissioner*  of  Supply,  in 
1SSS  and  1834,  are  founded. 

An  answer  to  this  plea  waa  indicated  at  the  debate,  that  the 
act  of  1 834  placed  the  erection  of  the  bridge  within  (he  power 
and  administration  of  the  road  trustee*.  Unquestionably  It 
did.  Tlie  trustees  were  entitled  to  build  the  bridge,  and  abolish 
the  ferry,  on  giving  the  proprietor  a  compeniation  for  iti  value. 
But  they  were  not  disposed,  or  had  no  funds,  to  take  this  course. 
Hence  they  declined  to  execute  tlie  act  with  regard  to  the  bridge 
and  ferry,  in  consequence  of  which  the  superintendence  and 
control  was  devolved  on,  or  remained  with,  the  original  conser- 
vator* appointed  by  the  ancient  act*  before  quoted.  I  am  of 
opinion  that  their  resolutions  and  orders,  acted  on  for  a  series 
of  years,  fur  beyond  the  possessory  period,  and  accompanied  with 
a  large  expenditure  on  their  faith,  cannot  be  rightly  challenged 
or  set  aside  without  a  redaction. 

3.  Suppose,  however,  it  were  competent  to  enter  in  to  the  pur- 
suers' plea*  in  this  process,  I  humbly  conceive  that  they  are 
altogether  untenable  on  their  merits. 

What  the  Justices  of  the  Peace  and  Commissioners  of  Supply 
approved  of  and  sanctioned  iu  1 834,  came  iu  reality  and  truth  to 
this,  that  the  neighbours  and  the  public  should  in  all  time  com- 
ln«  have  a  more  commodious  and  safe  passage  across  the  river, 
mithaul  any  additional  fan,  than  they  or  their  predecessors  had 
ever  enjoyed.  Was  it  within  the  power*  of  the  local  and  statu- 
tory conservators  of  the  ferry  lo  sanction  that  arrangement  t  It 
humbly  appear*  to  me  that  they  would  have  been  guilty  of  a 
plain  dereliction  of  duty  to  the  public,  if  they  had  not  acceded  to 
the  application  of  tlie  proprietor  of  the  ferry. 

It  vm  argued  that  thev  hail  no  poser  to  do  so,  anil  that  it  was 
beyond  their  province.  But  that  is  a  fallacy  founded  on  a  wrong 
assumptionof  the  whole  question  at  issue.  The  Justice*  and  Com- 
missioners of  8upply  were  guardians  uf  this  ferry  for  behoof  of  the 
public  and  all  interested  In  that  capacity  their  only  duty  was  to 
see  a  safe  and  commodious  paasage  across  the  river  secured  for 
Her  Majesty's  liegea,  their  carriages  and  goods.  In  that  view, 
on  *onie  rivers,  it  is  thought  the  atatutory  functionaries  might 
agree  to  the  substitution  of  ileum  boaii  for  sailing-boat* ;— they 
might  agree  to  the  erection  of  pier*  by  the  proprietor*,  on  each 
aide  of  the  ferry,  fur  safe  landing ; — or,  in  place*  of  great  resort, 
it  the  proprietor  made  a  bridge  of  boats,  as  constructed  on  many 
continental  rivers,  no  reasonable  trustees  would  repress  an  im- 
provement of  that  nature,  especially  if  done  without  additional 
charge  to  the  public.  But  is  not  a  stone-arched  bridge  an  ope- 
ration ijtudm  generii,  anil  better  fur  the  public  than  any  other 
expedient?  Such  a  question  doe*  not  require,  aud  hardly  de- 
serves, farther  reasoning. 

In  one  case  on  record,  the  Court,  in  consequence  of  beneficial 
and  serviceable  outlays  on  a  ferry,  allowed  the  pursuer  to  ™*a 
Ike  faret  to  indemnify  him  fur  useful  outlay — Mor.4167.  But 
the  defender's  predecessor  asked  no  such  burden  to  be  Imposed 
on  the  public.  It  would  bestrange,  therefore,  If  tlie  proceedings 
of  the  magistrates  were  questionable  for  allowing  this  passage  to 
receive  the  highest  improvement  from  the  proprietor,  without 
new  rate*.  The  objection,  that  any  portion  of  the  public  are 
not  bound  to  take  a  manifest  benefit  conferred  on  them  gratui- 
tously, ia  alike  novel  and  preposterous,  and  would  be  allowing 
a  few  individual*  to  set  up  a  plea  adverse  to  the  convenience 
and  comfort  of  the  great  bulk  of  the  community— a  suit,  it  is 
■uppoeed,  without  example  ia  any  rational  system  of  jori*- 


owner,  it  is  a,  tenitudt  in  favour  of  tlie  neighbour*  and  of  tat 
public  biting  occasion  to  use  tlie  terry.  But,  a*  explained  bj 
Mr.  Erskiue,  and  by  all  other  writers  on  our  law,  all  serrittiri 
"  must  he  used  in  the  way  least  burdensome  to  lb*  strvicH 
tenement. "  Hence  it  ia  mentioned  in  a  note  to  the  lasttditkn 
of  Erekine's  Institute*,  that  "  a  foiit-road  may  b*  altered  U 
one  equally  convenient. — Bruce,  June  36,  I74M,  Diet  W,Mi; 
Bos*,  Feb.  IS,  1751,  Diet.  14,531;  Magistrates  of  Beads., 
July  5,  1523,  3  S.  D.  4M.  When  a  proprietor  of  grout 
through  which  possession  had  been  had  uf  I  wo  ruadi  to  a  sell, 
peat-moss,  kirk  and  market,  one  directly  through  a  field,  sod 
tlie  other  more  circuitous,  the  Court,  apon  obtaining  lb*  report 
of  engineer*  a*  to  tlie  best  road  for  the  convenience  of  sll  psr- 
tte*,  fixed  a  line  fur  the  road  in  all  tiuie  coming. — MdiwiW, 
Ho*,  33. 1833,  ants,  vol.  vi.  p.  100."— See  note  to  Erskiue,  L 1.  u 
These  authorities  are  closely  analogous  to  tiie  present  ess, 
In  law,  and  in  the  common  understanding  of  the  world,  fana 
ate  within  the  same  category  as  road*.  Dr.  Johnson  propttij 
define*  a  ferry  to  be  "  a  passage  across  a  river,"  and  if  a  tliitu 
change  of  route  or  usage  may  he  decreed  by  court*  en  i»k 
the  same  rule  mult  apply  to  passage*  acroe*  a  rivet,  *t*s  ■ 
shorter  and  more  sale  line  of  passage  is  secured  at  the  tua. 
ratta  to  the  public,  to  tlie  satisfaction  of  the  magistrates  rt  lis 
district.  It  aeeoia  difficult,  if  nut  impossible,  fir  any  ssnia 
to  establish  any  interest  or  title,  either  in  a  legal  or  popular  senar, 
to  object  to  such  a  measure ;  and,  on  the  whole,  I  sboald  an- 
ceive  it  contrary  to  the  heat  principle*  of  law  and  pubUcpoUx, 
to  entertain  any  doubt  on  such  a  question. 

Lord  Ivory. — lam  substantially  of  the  same  opinion.  Tin 
only  hesitation  I  have  is,  whether  we  are  in  a  condition  tornl- 
here  lo  the  wAols  of  tlie  Lord  Ordinary'*  interlocutor,  ssd 
whether  such  a  course  ia  expedient.  1  hate  no  doubt,  kovmt, 
that  the  conclusion  come  to  by  hia  Lordship  is  right,  and  ubs 
he  is  also  right  in  most  of  his  Sliding*.  Oue  of  the  groaaila 
on  which  the  action  is  rested  is,  that  there  waa  formerly,  *a«t 
the  bridge  now  stands,  an  ancient  ferry  of  which  SumlleU  *» 
grantee.  But  the  summons  contain*  no  conclusion*  that  on 
ferry  boat  should  be  replaced  and  the  ford  restored,  lis 
leading  conclusion  relcrs  solely  to  the  bridge,  and  is  to  US  ffc* 
that  the  exaction  of  any  due*  is,  and  always  ha*  besa.ulspi 
All  the  other  conclusions  fall  under  the  alternative  graatd  sf 
action,  that  tlie  bridge  is  to  be  declared  free  from  b 
ward,  in  respect  the  expense  of  erecting  it  ha*  been 
The  only  remaining  conclusion  is  for  interdict,  wl 
equally  to  the  leading  and  alternative  groaiHla  of  a 
whole  case  of  the  pursuers  is  founded  oil  the  I 
they  are  obliged  to  admit  that  the  bridge  waa  not 
under  it.  The  Statute  was  not  called  into  operation  iu  launui- 
ter  by  any  act  ot  the  trustees.  Tlie  trustee*  may  either  batUs 
bridge  at  the  expense  of  the  trust,  or  they  may  contract  *■** 
third  pany  to  make  the  bridge  with  r ' 
main  proprietor  till  the  bridge  is  redn 
ing  lo  hate  the  bridge  would  be  rvleva 
trustees.  But  in  order  to  pursue  sucl 
must  shew  a  title,  and  I  doubt  If  the  present  pursuers  sbswsay 
sufficient  one.  The  English  case  quoted,  ■  hich  may  beaSMltt 
an  illustration,  though  not  a*  *  precedent,  shews  clearly  wksl 
the  form  of  action  was  in  that  country.  Tbeie  was  a  coed* 
siuu  fur  the  restoration  of  the  ferry.  Now.  in  sucb  L-ircasMUww*. 
if,  iiir  instance,  the  bridge  was  likely  U)  prove  prejudicial  k)  On 
terry,  the  pursuer  might  have  *  case.  Kut  here  it  is  quits  <W 
f.  rent;  so  thai  even  if  the  defender  had  erected  this  bridge  »**■ 
out  any  legal  authority,  1  doubt  (till  If  these  pursuer* nessl 
have  ago  d  title  Tlie  bridge  may  be  illegal, but,*.  lordHolt 
says,  1  may  keep  possession  of  It  till  1  pull  H  down  asjseS  * 
am  forced  to  du  so.  The  process  between  the  inhabsmk  * 
Sneddon  v.  the  Magistrate*  and  Town-Council  of  PsaJsj.  issa 
important  authority  in  this  case.  On  Hie  whole.  I  do  net  rat* 
that  a  party  can  bring  an  action  on  the  very  BfDctetl  ****<«*, 
and  with  tlie  very  limited  objects,  for  which  the  fT"-" 
brought,  without  calling  the  Comniiasiuuer*  ot  Supti 
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free.   And  the  ground  which  they  allege  in  support  < 
is,  that -if  the  trustees  had  built  the  bridge,  ihey%" 
dur  the  statute,  have  been  entitled  to  draw  tntt*  k*. 
bridge  after  it  had  paid  its  expense*,— and  they 
manner,  Smollett  having  been  remunerated  "~ 
building  and  maintaining  the  bridge  by  the 
drawn,  ia  in  a  like  case  with  the  trustee*,  a**1 
take  any  more  tolls.    But  (he  statute  tafcssv< 
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iH  psrties,  therefore  the  case  seems  to  stand,  with  regard  to 
iDllelt  just  U  If  no  ststute  hirl  ever  passed.    On  the  whole,  I 

not  think  the  pursuers  lure  either  right  or  title  to  this  bridge. 
pre  it  no  such  doctrine  as  deification  to  the  public,  in  the  law 
Scotland.  But  even  if  there  were  each  a  doctrine,  there  are 
grounds  for  Its  application  here. 

lord  Praidtnt. — I  was  desirons  of  hearing  the  opinions  of 
ir  Lor.lshitH,  an  I  was  formerly  of  counsel  for  the  defenders 
this  ease.  And,  therefore,  thongh  entitled,  and  even  bound 
Express  my  opinion,  It  la  a  great  satisfaction  that  the  very 
:ided  opinion  which  I  formerly  entertained  when  counsel, 
1  which  I  still  retain,  coincides  with  the  opinions  which 
ir  Lordships  have  )ust  delivered.  The  object  of  the  action 
a  have  a  right  to  this  bridge,  an  well  aa  of  a  parage  over  It 

free,  declared  to  belong  to  the  panniers  In  all  time  coming. 
)  not  think  they  have  succeeded  in  substantiating  that  claim, 
to  the  statute,  it  is  clear  the  pursuers  do  not  propose  adopt- 
either  of  the  courses  made  optional  under  it.  It  Is  to  a 
ige  erected  or  maintainable  by  the  t rasters  that  the  sta- 
i  applies.  The  parties  in  whom  powers  are  placed  by  the 
nte,  if  they  mean  to  avail  themselves  of  these  powers, 
5t  walk  by  Its  provisions.  They  are  not  compelled  to  enter 
>  any  arrangement  as  to  the  bridge.  The  statute  famishes 
til  with  a  choice  of  two  courses.  Neither  of  these  courses 
been  taken  by  them.  But  I  see  nothing  to  prevent  them 
a  taking  either  of  these  courses  still.  The  bridge  was 
t  according  to  a  measurement  Approved  of  by  the  trustees, 

this  action:  will  tend  to  facilitate,  rather  than  hinder,  any 
ire  arrangement  under  the  statute. 

his  action,  however,  we  cannot  sustain,  as  It  is  entirely 
ided  on  the  statute,  and  yet  there  is  not  a  single  eondu- 

for  having  the  statute  carried  out.  Now,  if  the  eoncln- 
s  are  not  under  tbe  statute,  on  what  are  they  founded  ? 
;  said,  that  because  the  bridge  is  erected  In  a  public  way, 
u  in  a  dedication  of  it  to  the  public  That,  however,  in  not 
und  proposition  In  the  law  of  (Scotland.  Does  it  injure 
road  or  ferry,  or  is  it  a  nnisance  In  any  way  f  There  Is 
ring  in  the  summons  about  any  of  these  thing*  But  the 
narn  wiy  they  are  entitled  to  cross  the  bridge  toll  free,  fird 
he  ground  I  have  already  disposed  of — vis.  its  dedication 
re  public;  and.  letondly,  because  it  Is  in  the  line  of  a  pub- 
Mil,  But  if  such  were  the  cose,  the  ferrv,  with  Its  dues, 
Id  be  equally  illegal — a  proposition  which  it  would  beiliffi- 
to  maintain.  I  cannot,  moreover,  agree  to  the  proposition, 

bocanis  the  bridge  may  be  wrongous  or  illegal,  the  pro- 
or  is  not  entitt  :d  to  exact  tolls.    Therefore,  I  do  not  see 

the  pnrauera  are  entitled  to  pass  it  free.  If  driven  to 
ie  the  merits.  1  agree  in  much  of  what  haa  been  aaid  by 

Lordships.  I  don't  think  It  necessary  to  decide  whether 
lusticcs  of  Peace  and  Commissioners  of  Supply  arc  entitled 
ansmute  a  boat  passage  into  a  road  passage.  There  is  a 
;  deal  to  be  said  in  favour  of  the  viuw,  that  they  have  that 
ar  j  bnt  I  do  not  deal  with  that  question ,  because  I  do  not 
:  the  pursuers  have  succeeded  In  getting  the  length  'if  It, 

The  Court  adhered. 
'il  Ordinary,  Robertson. — Act.  Honcreifi";    Patrick  Paul, 
.   Agent— For  Smollett,  Dunlop ;    J.  anil  J.  M.  Bjlfour, 

Ayent*  — For  other  Dtftndtrt,  H.  C.  Campbell ;  John  Blair, 

Agent.— V.  CTert.-(W.a.T.) 

17tA  June  1862. 

Buxhtd  Division. 

tfo.  260, — Robwt  Watt,  Pvnuer,  v.  Richard 

Wkaktok  Doff,  Defender, 
lord  and  Tenant— tiease— Title  and  Interest— .4  tenant 
i  three  year*  before  the  expiry  of  the  bate.  Ilia  heir  vhu  thin 
oad,  and  did  not  return  hone  till  afttr  the  expiry  of  the  lean. 
•  ee  month*  after  the  tenant'*  death,  the  landlord  rtdet  the  /arm 
nineteen  year*  at  an  advanced  rent.  The  heir,  on  Ail  return, 
mrd  the  ftrpfa*  rent  that  realized  by  tat  landlord— Held  that 
xu  Id  not  recover. 

lis  was  an  action  at  the  instance  of  the  heir  of  a 
iscd  tenant,  against  his  landlord.     The  clrcnnistan- 
iill  be  found  foil;  detailed  in  the  note  to  the  Lord 
aaiy'a  interlocutor: — 
n  respect  of  the  minute  of  tender,  decerns  against  the  de- 


fender for  the  snm  of  £S  :  I6s.:  Quoad  vUnt,  assoilzies  the  de- 
fender, and  decerns :  Finds  the  pursuer  liable  to  the  defender 
in  expenses. 

"  Note.— The  defender,  by  a  lease  dated  7th  March  1333,  let 
to  the  late  John  Watt  a  small  farm  called  the  Hill  of  Qerbity, 
for  a,  term  which  expired  at  Whitsunday  1861.  Tbe  rent  pay- 
able for  the  possession  under  this,  which  was  an  improving 
lease,  was  £4:10*  from  Whitsuuday  1841;  and  the  tenant 
had  a  claim  for  meliorations  to  the  extent  of  two  years'  rent 
of  the  possession.  Watt  died  on  the  28th  of  May  1848.  His 
widow  continued  for  a  few  months  in  possession  ;  but  in  Sep- 
tember a  new  lease  was  granted  by  the  defender  to  a  person  of 
the  name  of  Grant,  for  nineteen  years  from  Whitsunday  1848, 
at  a  rent  of  £  15:10s.,  Grant  settling  with  the  widow  for  melio- 
rations and  grass-seeds,  Ac. 

'  "  The  pursuer  was  then  abroad.  Nobody  appeared  to  take 
any  charge  of  his  Interest.  He  did  not  return  to  this  country, 
nor  intimate  any  claim  to  the  landlord,  in  connection  with  the 
lease,  till  May  1851. 

"  These  facts  are  all  admitted  or  proved  by  documents  in 
process.  The  defender  avers  that  the  pursuer's  mother  con- 
tinued in  possession  till  Martinmas  1848;  that  she  then  sold 
off  tbe  whole  stock  and  cropping  of  the  farm,  and  deserted 
the  possession  ;  and  that  there  were  claims  against  the  tenant 
and  his  representatives  for  non  implement  of  his  obligations. 
He  further  avers,  that  no  such  rent  aa  £15  :10b.  could  have 
been  obtained  for  a  lease  of  two  or  three  years  only.  These 
facts  are  denied  by  the  pursuer ;  but,  thongh  some  of  them 
are  not  without  Importance,  the  Lord  Ordinary  thinks  that 
there  is  ennugh  to  decide  the  cose  upon  the  facts  admitted  or 
proved.  The  conclusions  of  the  action  are  for  £49  :  10s.,  being 
the  rent*  drawn  by  the  defender  under  the  new  lease  for  tbe 
three  years  preceding  Whitsunday  1851,  under  deduction  of 
£18 :  10s,  the  rent  payable  by  Watt  under  the  original  lease, 
and  for  the  amount  of  meliorations  due  to  the  tenant.  By 
minute  of  date  3d  Feb.  1852,  the  defender  offered  to  the  pur- 
suer the  sum  of  £8  :  15s.  for  meliorations,  being  the  amount 
which  bad  been  already  paid  to  the  widow,  and  within  6s.  of 
the  sum  which  could  be  clainiud  for  meliorations  under  tha 
original  lease  to  Watt. 

"The  Lord  Ordinary  is  of  opinion,  that  the  claim  for  the 
surplus  tent  cannot  in  tbo  circumstances  be  sustained.  The 
widow  was  plainly  not  obliged,  nor  indeed  entitled,  to  conti 
nue  tbe  possession  of  the  farm.  The  landlord  was  not  obliged 
to  leave  the  farm  abandoned  and  deserted,  looking  for  his  re- 
medy against  his  tenant's  heir,  then  resident  abroad.  No  ou» 
appeared  to  attend  for  the  interests  of  that  heir,  or  proposed 
to  take  ap  tbe  lease  on  his  behalf;  and  this  absence  on  his 
part  was  not  only  at  the  time  of  his  father's  death,  but  during 
the  whole  interval  until  the  expiry  of  the  lease.  The  lease  was 
at  an  end  before  the  heir  returned  to  claim.  If  tbe  landlord 
had  done  nothing,  be  would  not  only  have  lost  the  rent  under 
Watt's  lease,  but  a  claim  of  damage  would  have  arisen  in  re- 
spect of  the  deserted  possession,  and  the  pursuer,  if  he  had  re- 
presented his  father,  would  have  been  respouidble-for  rents  anil 
damages.  The  Lord  Ordinary  docs  not  see  that  the  landlord 
was  under  any  necessity  for  managing  for  behoof  of  the  absent 
heir,  and  necessarily  at  his  own  immediate  expense  and  link. 
By  taking  the  matter  in  his  own  hands,  he  may  have  incurred 
responsibility  if  tbe  heir  could  shew  damage  ;  but,  by  the 
course  adopted,  the  heir  was  saved  from  liability  in  damages, 
If  tbe  landlord  got  an  increase  of  rent  upon  a  new  lease  tor 
nineteen  years,  that  advantage  was  not  obtained  to  the  detri. 
ment  of  the  heir ;  and  the  heir  In  the  present  action  is  seek- 
ing a  most  undue  advantage,  and  one  founded  upon  the  ne- 
glect of  bis  own  duty  and  obligations.  The  non-appearance 
of  the  heir,  and  the  interest  of  the  landlord  in  tbe  proper  cul- 
tivation of  the  farm,  scorn  quite  sufficient  to  justify  the  course 
adopted,  though  will  tout  the  intervention  of judicial  authority. 

"The  landlord  has  offered  the  pursuer  the  amount  of  the 
meliorations,  although  these  have  been  already  paid  to  the 
widow  by  the  incoming  tenant.  The  Lord  Ordinary  is  uut 
satisfied  that  he  was  under  any  obligation  to  do  so ;  but  ho 
has  given  effect  to  the  tender. 

"  The  Lord  Ordinary  has  had  no  hesitation  in  awarding  ex- 
penses. The  action  could  not  have  been  brought  In  this  Com  t 
but  for  the  claim  of  surplus  rent,  and  that  claim  seems  entit- 
led to  no  Indulgence,"  ( 

The  pursuer  reclaimed.     At  advising, 
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Lord  Juttia-CUrk.— The  facta  la  this  case  are  these  :— The 
pursuer's  father  hod  a  lease  of  a  farm  which  would  have  ex- 
pired In  1861  The  father  died  In  May  1848.  The  bod  wu 
out  of  the  kingdom.  The  father  seems  to  have  died  intestate. 
The  widow  had  no  title  of  possession,  and  made  up  no  title 
bh  executrix.  She  remained  in  occupation  till  Martinmas 
1848,  when  she  gave  up  the  farm  to  the  landlord,  paying  rent 
till  Whitsunday  ;  and  the  landlord,  at  Martinmas  16*8,  let 
the  farm  on  a  nineteen  yean'  lease.  The  son  came  home  at 
Whitsunday  1851,  having  been  at  Gibraltar. 

The  lease  was  not  brought  to  end  by  process  of  law  ;  nor  did 
the  landlord  apply  by  petitiou  to  the  Sheriff  for  authority  to  let 
the  lands  for  the  remaining  three  years  of  the  lease.  Little 
rent  would  have  been  obtained  in  that  way  ;  and  the  land 
sqight  have  been  Injured  by  over-stocking,  or  indifferent  and 
injurious  cropping.  The  course  the  landlord  took,  at  onoe  to 
relet  the  faim  on  a  long  lease,  was  by  far  the  most  advan- 
tageous to  his  own  interests  as  landlord,  whatever  became  of 
tbe  surplus  rent  for  the  years  of  the  old  lease  still  current.  Be 
says  he  did  not  know  of  the  son's  existence.  But  his  factor  in 
the  country  might  easily  have  ascertained,  either  from  the 
step-mother  or  neighbours,  of  the  existence  of  a  sou.  How- 
ever, the  son  does  not  challenge  or  complain  of  what  was  done  j 
but  now  claims— 1.  The  meliorations  due;  and,  2.  This  surplus 
rent  during  the  period  when  the  old  tease  had  not  expired, 
nor  been  brought  to  an  end  by  any  forfeiture.  The  claim  ap- 
pears to  me  to  he  well  founded. 

1.  As  to  the  mtlurrraion*.     Any  sum  paid  to  the  widow  was 

Bid  without  any  title  or  warrant ;  and  the  defender  seems  to 
aware  that  the  amount  must  be  paid  to  the  pursuer.  Whe- 
ther the  sum  tendered  is  taken  as  sufficient,  we  were  not  (aid. 
£10  is  the  sum  stated  in  the  summons,  and  £&:  16s.  was 
offered  and  decerned  for. 

2.  As  to  the  tuTpha  rentt,  I  am  of  opinion  that  the  pursuer 
Is  entitled  to  the  same.  Even  in  a  lease  with  a  clause  for  for- 
feiture on  account  of  n  on  -residence,  it  has  been  held  in  tbe 
case  to  which  Mr.  Buchanan  referred  {Stirling,  June  29,  IBIS), 
that  proper  time  must  be  allowed  for  the  heir's  return,  if  abroad 
when  the  succession  to  the  lease  opera  to  him.  In  this  case 
there  was  this  ordinary  obligation  on  tbe  tenant  to  crop  ami 
work  the  farm  properly.  The  course  which  the  landlord  took 
was  a  very  natural  one.  and  certainly  the  best  for  the  good 
management  of  tbe  farm,  and  the  best,  therefore,  for  the  in- 
terests of  the  landlord.  But,  on  tbe  other  hand,  no  fault  is 
found  or  averred  against  the  pursuer.  The  delay  before  he 
appears  is  not  shewn  to  have  been  neglect  of  hie  interests  and 
his  rights  in  knowledge  of  his  father's  death, — and,  in  his 
sphere  in  life,  nothing  hot  what  U  very  common.  It  is  not 
averred  that  he  had  heard  of  his  father's  death  before  his  re- 
turn and  his  claim.  The  step-mother  is  stated  to  have  been 
an  old  woman,  and  very  likely  notable  to  write  to  him.  How- 
ever, whether  Intelligence  of  his  father's  death  had  been  sent 
to  hiin,  mi-cht  have  been  a  fit  subject  of  proof  if  there  had 
been  any  averment  of  undue  delay  on  his  port,  or  of  his  know- 
ledge of  his  father's  death  and  his  own  rights.  The  landlord's 
manager,  on  the  other  hand,  could  hare  made  no  adequate 
inquiries  as  to  the  family,  or  must  have  fonnd  out  the  existence 
of  a  son.  But  whether  or  not,  the  landlord  has  thus  drawn 
surplus  rent,  by  so  letting  the  farm  advantageously  for  him- 
self, during  the  years  when  the  old  lease  had  not  expired,  nor 
been  forfeited  or  brought  to  an  end,  and  when  the  son's  title 
and  right  subsisted.  Hence  it  follows,  that  he  cannot  put  Into 
his  packet  that  surplus  rent.  Nothing  is  averred  to  raise  this 
sort  of  case— vfs.  that  tbe  surplus  rent  was  the  result  of  any 
outlay  by  the  landlord.  His  act  of  letting  the  farm  no  doubt 
produced  it  But  that  act  of  letting  at  once  on  a  long  lease 
(taking  his  chance  of  the  heir  challenging  and  coming  home), 
was  highly  for  his  own  interest.  But  it  was  an  act  done  while 
the  heir's  title  and  right  subsisted,  and  for  a  portion  of  the 
time  embraced  in  the  old  lease.  I  cannot  find  any  ground  on 
which  the  landlord  con  keep  that  surplus  rent, — the  pursuer 
not  being  in  fact  or  In  law  to  blame  in  any  respect.  To  per- 
mit the  landlord  thus  to  take  the  whole  value  of  the  farm  for 
that  period,  is  against  equity.  Deducting  the  old  rent,  the 
claim  for  tile  surplus  rent  must,  I  think,  be  sustained. 

Lord  Mtdmyn. — When  this  cum  was  pleaded  to  III  at  the 
end  of  hut  session,  I  felt  name  difficulty  in  agreeing  to  the  in- 
terlocutor ;  at  the  same  time,  I  was  quite  unable  to  go  all  the 
length  of  sustaining  the  claim  of  the  reclaimer.  The  Lord 
Ordinary  <vas  of  opinion  that  there  was  enough  in  the  cose, 


admitted  or  proved,  to  support  the  view  taken  bj  liaii, 
to  dismiss  the  claim  with  expenses  against  the  pstner.  oaf 
ing  as  to  the  sum  tendered  for  melioration!;  ina  yda 
be  Is  right  in  this.  But  still  I  think  1  should  urimuea 
satisfactory  conclusion  if  curtain  facts  averred  bj  ik  iviw 
but  denied  and  unascertained,  were  admitted  ti>j,r..;,,-j 
as  I  understood,  probation  has  not  been  renuunwd  W  It 
statements  I  paiticuLkrly  allude  to,  ore  the  3d.  4ii,ui  !l 
by  the  defender. 

Tbe  tenant  died  in  the  end  of  May  1848.  Bib  trid™,  -,, 
short  time,  continued  to  possess  the  farm:  Apporrotjn 
hod  no  title  to  do  so ;  hut  she  acted  u  if  site  tail  i  w>  l 
August  she  sold  off  the  bestial  and  effect*,  and  let  uV  n>.i 
up  to  Martinmas,  and  removed  from  the  num.  Kvsjifc 
appeared  in  behalf  of  the  heir  to  claim  poaassitiB  M  b: 
the  lease ;  and  he  does  not  appear  till  May  1851.  I*  iti* 
time  the  lease  had  come  to  an  end :  He  could  not  ttiowi' 
possession  under  it,  but  sought  the  three  lean' nqh-::' 
gut  by  the  landlord  on  a  nineteen  years'  lease,  sxhkuv 
£11  annually,  the  original  rent  being  £4:1*  S",*. 
the  widow  abandoned  the  possession,  and  no  mt  K<a 
to  claim  for  the  heir,  1  cannot  conceive  that  the  hnswi"* 
bound  to  leave  the  farm  waste,  neither  do  I  Uuukkto.- 
liged  to  apply  fur  judicial  authority  to  entitle  Lib  w  ;-■  • 
new  tenant  in.  I  admit  that,  tbe  heir  being  hIjtub-. -.-.. 
little  time  should  be  allowed  for  him  to  hear  of  tin  (tii- 
his  father,  and  make  hie  claim;  but  when,  siititiuV-' 
was  only  at  Gibraltar,  it  will  be  very  difficult  to  ptr-isJrt 
that  he  wuuld  not  hear  of  bis  lather's  death  soon  ifttiik 
pened;  and  that,  as  ho  never  appeared  till  "iter  tot. ■*■ 
and  made  no  claim  till  then,  which  was  after  tletrpii 
of  the  lease,  I  must  infer  that  he  never  meant  tacit*.* 
undertake  the  responsibility  of  representing  bit  Wie- 
the risk  of  farming;  and,  at  all  events,  that  he  eiurtb'i  > 
the  landlord  to  aupiwee  he  left  him  to  dispose  uf  t  l.p  f-.r-  ■■ 
pleased.  The  landlord  appears  to  havu  acted  v.itl,  tic : 
perfect  bona  fides  about  the  farm,  and  probably,  en  L.. 
representation,  dealt  with  tbe  widow  as  the  only  ft*-' 
could  have  any  interest  in  his  proceedings  about  iL-i> 
to  secure  to  her 'payment  for  the  grass-see  ds  ami  iksfe 
tions.  This  is  doiiied,  however ;  and  it  is  on  this  grcti-.'* 
further  on  the  ground  that  the  landlord  says  he  t"1  '■-'•-' 
of  the  existence  of  the  pursuer,  which  is  also  denied,  im  I  ■  ' 
the  case  might  be  much  cleared  up  by  a  proof  I  eh 
that,  in  the  circumstances  of  the  case.  I  do  not  thin*  l..±. 
blame  attached  to  tbe  landlord.  If  it  did  not  occur  tuts 
there  might  be  an  heir  to  the  lease,  and  sodidr-x'-i 
inquire  if  there  whs  one.  And  I  cannot  thick  tbii  i* 
now  appearing  can  be  entitled  to  the  excrescent  bigbiui| 
upon  a  nineteen  years'  lease  from  another  tenant,  ■  Lit  — 
be  much  higher  than  he  could  have  made  uf  lb.  ;u»° 
when  tbe  utmost  he  could  have  reaped  was  the  prodli-' 
years,  after  paying  £4  :  10s.  of  rent,  if  he  had  in  due  13 
tended  to  his  own  interest,  by  letting  the  hudlunl  ■.«-  '■•'• 
tor  know,  by  a  letter  from  Gibraltar,  that  he  w»*w»m*»* 
to  enter  Into  possession,  or  by  getting  suuie  fins.- 1 
country  to  make  this  communication  for  hint. 

Lord  Codcb urn.— Being  not  merely  anxious,  bit  «K* 
prevent  our  being  equally  divided  on  such  a  auun  »' 
I  have  reconsidered  the  case,  with  an  almost  ontuntcsi 
iind  the  pursuer  right.  But  I  cannot  do  so.  fie  ctit" 
reconcile  my  understanding  to  that  result. 

The  pursuer's  father  bad  a  lease  of  a  piece  of  frmsd  *) 
the  defender.  The  lease  was  in  favour  of  tbe  trout  ■" 
hfin;  and  the  pursuer  is  his  heir-  The  original  teusl" 
when  there  were  ubont  three  years  of  tnVSjass  ten*:*' 
of  course  the  pursuer  was  entitled  to  possess  the  fcm  •* 
thews  three  years  He  was  abroad,  and  seems  to  taw* 
living  at  Gibraltar,  with  which  there  Is  %  constant  rot** 
with  Britain.  It  appetir*  to  me  to  be  nearly  bereft*** 
he  bad  never  heard  ol  Lis  father's  death,  and  of  kaon* 
sequent  succeFsi i in  to  what  remained  of  the  (esse  ■*■*• 
he  knew  this  or  not,  the  tact  is  that  be  never  rjsl    ' 


The  landlord  thus  saw  the  farm 

waste,  in  so  far  as  any  tenant  Was  is 

landlord  to  do  in  this  situation  1  He  west  iiiumi)  ^**j 
to  act  as  a  manager  for  the  heir— who,  Ifcosgh  ***■*, 
nut  obliged  to  uke  possession.  Nor  snahttevst  >r* 
law,  especially  without  an  opponent,  to  *fj»»lai  ri**»"* 


188,] 


IX  THE  COURT  OF  SESSION,  Ac. 


uiu«l.  I  think  that  he  was  moat  clearly  entitled  to  consider 
the  farm  aa  abandon  ed,  and  to  proceed  as  if  the  leMe  was  at 
en  end.  In  point  of  fact,  it  *m  at  An  sad  by  the  dereliction  of 
the  party  entitled  to  take  it  up.  The  landlord  therafoie  let 
lie  farm  to  a  new  tenant,  by  a  Dew  lease,  and  at  a  higher  rent. 

The  tenant  then  appeals,  and  insist*  that  the  excei«  of  the 
new  rent  above  the  old  shall  ba  paid  to  him  for  the  three 
tears.  Had  I  not  been  told  on  what  ground  this  claim  nan 
made,  1  certainly  could  not  have  discovered  it.  It  is  not  said 
ihit  the  landlord  had  done  anything  wrong  in  granting  the 
M*  lack.  It  la  admitted  that  he  was  entitled  to  do  so— that 
he  vat  not  bonnd  to  relet  merely  at  the  old  rent,  or  for  three 
jetn,  which  could  only  have  been  done  at  a  lose — hut  that 
tie  was  entitled  to  relet  on  a  lease  of  the  ordinary  endurance, 
and  it  was  this  that  produced  the  Increased  rent.  And  It  is 
also  admitted  that  the  heir-tenant  was  wrong,  if  ho  meant  to 
lake  up  the  remnant  of  the  original  lease,  In  not  doing  so. 

AH  this  being  certain,  why  is  the  party  who  waa  entirely 
right,  to  pay  the  party  who  was  entirelv  wrong  J  The  answer 
to  this  fa,  that  the  landlord  waa  benefited  by  the  new  lease,  and 
tint,  daring  the  remaining  years  of  the  old  tease,  this  benefit 
belonged  to  the  heir.  I  cannot  think  this  sound — indeed,  I 
can  scarcely  comprehend  It.  I  cannot  conceive  how  the  heir, 
who  had  practically  brought  the  first  lease  to  a  conclusion 
by  deserting  the  premises,  should,  after  this,  be  entitled  to 
bund  on  that  lease  at  all ;  nor  can  I  conceive  what  connec- 
tion he  bad  with  a  rise  of  rent,  which  was  not  got  on  account 
of  the  three  last  years  of  the  lease.  The  landlord  would  un- 
questionably have  been  entitled  to  have  kept  the  three  first 
jears  of  the  new  lease  at,  or  even  below,  the  old  rent,  and 
the  heir  would  have  had  nothing  to  say.  I  can  conceive  no 
pound  on  which  the  heir  can  first,  by  his  conduct,  compel 
the  landlord  to  go  Into  a  new  arrangement,  and  can  then 
claim  to  be  recompensed  for  his  own  wrong.  According  to 
itii,  a  man  may  take  leases  of  several  farms,  or  dwelling- 
houses,  and  then,  after  compelling  the  landlords,  by  his  de- 
sertion of  them  all,  to  relet  tbem,  may  make  a  good  thing  of 
It,  by  calling  them  to  account  for  whatever  surplus  rents  new 
tenants  may  have  given.  I  can  conceive  this  to  be  a  good 
bade.    I  think  the  pursuer's  demand  meet  iniquitous. 

lord  Murray. — I  do  not  differ  from  any  of  the  views  stated 
by  the  Lord  Ordinary  In  his  note.  I  entirely  agree  with  him 
that  the  landlord  was  not  obliged  to  leave  the  rarm  aban- 
doned and  deserted,  looking  for  hie  remedy  against  hia  tenant 
rsatdent  abroad. 

In  inch  circumstances,  the  landlord  was  entitled,  as  the 
Lord  Ordinary  observes,  to  take  matters  Into  his  own  hands, 
and  act  as  be  did,  bona  jitfe.  He  was  not  obliged  to  be  at  any 
expanse  or  risk,  and  he  did  not  incur  any  responsibility  by 
what  be  did.  But  the  lease  was  not  legally  put  an  end  to  or 
transferred ;  and,  during  the  period  of  that  lease,  the  landlord 
drew  an  increase  of  rent  There  my  difficulty  arises.  The 
increased  rent  was  produced,  as  far  as  appears,  without  any 
apparent  outlay.  The  landlord  entered  by  a  necessary  and 
bin*  fide  arrangement  perfectly  justifiable.  He  ought  to  be 
protected  against  loss  ;  but  has  he  any  right  to  draw  a  higher 
rent  while  the  old  lease  subsisted  f 

The  question  comes  to  be — To  whom  ought  that  Increased 
ftnt  to  belong  f 

■  assume  that  the  landlord  obtained  the  Increased  rent  in 
the  hnafide  and  fair  administration  of  his  property ;  but  I  do 
set  lee  why  he  had  any  right  to  draw  more  while  the  Icaa* 
sfMatid,  than  he  would  otherwise  have  done. 

The  law  of  Scotland  holds  that  a  lease  subsists  until  it  is 
miry  terminated. 

In  the  ease  of  Stirling  v.  Miller,  there  was  even  an  Irritancy 
"the  tenant  should  not  be  resident  and  cultivate  the  lands ; 
UN  tenant  remained  in  America.  It  was  then  held  that  the 
.jjeaa  subsisted  although  the  tenant  was  in  America.  Even  In 
Hgae  circumstances,  the  tenant  was  allowed  a  time  to  con- 
Mo  whether  he  would  take  up  the  farm. 

Them  was  no  auch  clause  In  this  lease,  and  It  subsisted  for 
*fljb»  «ars  for  which  it  had  been  granted. 

tbt>  landlord,  acting,  I  admit,  very  fairly,  drew  more  rent 

»**fc>|  the  period,  of  the  old  Lease  than  be  hail  any  right  to 
MMW,  and  therefore  the  right  of  the  heir  (in  rrjufa  of  the  lease) 
Increased  rent,  remained  good  as  tenant  of  a  lease  not 
pot  an  end  to,  and  the  landlord  has  no  right  to  that 
Wi  «a»d  lent  by  the  law  of  Scotland. 
Wiethe,, 


colore,  I  entirely  agree 


that  the  non-appearance  of  the  heir,  and  the  interests  of  the 
landlord  In  the  proper  cultivation  ol  th*  farm,  were  quite 
sufficient  to  Justify  the  course  which  be  adopted,  without  the 
intervention  of  judicial  authority,  yet  they  did  not  give  tho 
landlord  any  right  to  the  lease,  or  to  profit  by  what  be  not 
improperly  did  in  the  otrcumatanoea  of  the  case.  He  oiiylit 
not  to  be  subjected  to  any  loss ;  but  he  has  no  legal  or  equi 
table  title  to  be  a  gainer. 

The  case-  having  been  put  out  to-day  for  argument 
before  the  Judges  of  the  Second  Division,  with  the  ad 
dition  of  three  Judges  of  the  First  Division, — ■ 
Moncreiff — 

In  the  ordinary  case,  where  the  tenant  dies,  hla  heir  being 
abroad,  reasonable  time  should  be  given  to  allow  the  heir  to  come 
home  j  and  the  landlord  is  not  to  assume  that  that  fuel  in  enough 
to  put  an  end  to  the  lease.  But  here  there  waa  no  time  giv.u. 
The  death  took  place  in  May.  The  new  lease  was  executed  in 
September.  It  is  said  that  the  farm  was  divested,  and  that  the 
landlord  was  not  bound  to  leave  his  farm  unlaboured.  He  had 
his  legal  remedies  in  the  circumstances.  The  Court  might  have 
been  applied  to  in  order  to  get  a  manager  appointed  until  the 
heir  came  forward.  But  if  the  landlord  goes  out  of  the  plain 
legal  course,  ii  he  entitled  to  better  his  position  thereby  ?  Mem 
lapse  of  time  cannot  bar  the  heir  of  the  tenant  from  hia  rights. 
We  do  not  wish  to  nndo  what  the  landlord  has  done  j  we  are 
willing  to  adopt  the  lease  which  he  has  granted  ;  all  we  say  Is, 
that  the  profit  is  ours.  If  profit  hsre  been  made  during  the 
laat  three  yeara  of  the  old  lease,  who  is  entitled  to  that  profit  ? 
It  must  be  the  tenant  or  the  tenant's  heir,  unless  something  has 
been  done  to  forfeit  the  tenancy,  which  is  not  averred. 
llms  for  defender^ — 

lily  argument  entirely  proceeds  on  the  admitted  fact,  that,  in 
May  1848,  un  tho  death  of  the  former  tenant,  no  person  appeared 
to  take  possession  of  the  farm.  Thus  the  farm  is  left  unlaboured 
and  waste-  Mow,  the  landlord  waa  not  bound  to  allow  hia  farm 
to  lie  waste.  It  has  been  asked,  To  whom  should  the  profit  of 
the  farm  daring  the  last  three  years  of  the  lease  be  given  1  My 
answer  is,  that  the  maxim  mtuit  rtmexten  erottitw  applies.  Tile 
profit  belongs  to  the  party  who  has  supplied  the  seed  and  labour. 
It  so  happens  that  the  landlord  haa  made  a  profit  on  these  fur 
the  last  three  years.  But  suppose  there  had  been  loss—  would 
the  heir  of  the  tenant  have  been  liable  forsueh  loss  T  Me  might 
have  declined  to  represent  the  tenant — and  could  it  then  hare 
been  said  that  the  heir  was  liable  in  such  loss?  But  if  he  was 
not  liable  In  the  loss,  neither  can  he  claim  the  profit,  for  the 
maxim  applies,  cujui  at  ammodum  ejiu  debet  ate  periculam.  Sup- 
pose the  landlord,  instead  of  proceeding  as  be  did,  had  let  the 
hum  during  the  remaining  three  years  of  the  lease,  subject  to 
I  he  condition  that  the  parly  taking  was  bound  to  give  It  up — thcro 
would  have  been  no  additional  rent — on  the  contrary,  there  would 
bate  been  adlmiuulion  of  rent  The  increase  was  entirely  from 
the  circumstance,  that  a  tack  of  31  years  «as  granted.  WW 
is  the  ground  uf  the  claim  on  the  other  side  I  It  is  this  :  The 
taek  ia  unexpired.  But  the  tenant  is  not  entitled  to  uhiiee  the 
subject  let  i  and  to  neglect  it  ia  equivalent  to  abu-iiij  it.  By 
the  mere  fact  of  his  absence,  the  tenant  waa  a  wrongdoer.  Ii 
was  his  duty  lo  be  here;  but,  instead  of  corning,  he  lies  by  mul 
appeara  at  the  expiry  of  the  three  years,  llli  claim  is  not  :< 
claim  to  be  repossessed  of  the  lands :  It  is  a  claim  for  profit. 
Here  there  is  s  party  seeking  benefit  from  his  own  wrong.  It 
is  a  question  whether  the  heir  might  have  resumed  possession.-  - 
See  Taylor  e.  Maxwell,  M.  15,310.  Has  the  defender  done  any- 
thing to  damnify  the  partner?  On  the  contrary,  if  nothing 
had  been  done,  the  pursuer  would  have  been  liable  to  pay  da- 
mage* It  is  farther  to  be  observed,  that  while  the  meliorations 
were  paid  to  the  widow,  there  was  a  tender  of  tbem  also  made 
to  the  widow. 

[Lord  Juttice-Cterk. — Suppose  that,  instead  of  being  a  small 
pendicle  of  land,  this  bad  been  a  large  farm,  and  suppose  that, 
the  tenant  being  dead,  and  the  heir  absent,  a  manager  had  been 
appointed  on  application  of  tlie  landlord,  this  manager  paying 
the  rent,  as  the  tenant  would  have  done, — to  whom  would  the 
profit  of  these  three  years  have  belonged  T] 
If  it  waa  known  that  there  waa  an  heir  In  life,  the  profit  would 
have  belonged  to  him.  But  it  would  have  been  entirely  out  ol 
tbe  question  to  make  such  sn  application  with  reference  to  sue 
a  pendicle  of  land. 
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Lord  President. — My  mind  has  been  relieved  from  consider- 
able difficulty  by  the  fact,  tint  probition  has  now  been  renounced 
by  tho  rurtiet  on  both  sides. 

I  trim  conceive  case*  where  tbe  tenant  die*,  (he  heir  being  ab- 
sent, iu  which  there  would  be  roach  more  difflcnlty  than  there 
ii  here.  In  the  case  before  as,  where  the  tenant  died,  do  one  ap- 
peared to  cultivate  the  farm.  In  that  slate  of  mailer*,  it  not 
appearing,  on  the  one  hand,  that  the  landlord  knew  of  the  exit- 
teiice  of  an  heir,  nor,  on  the  other  hand,  that  he  made  any  in- 
quiry, he  took  steps  to  hive  tlic  farm  occupied.  The  heir  does 
nut  tell  u*  when  he  came  to  the  knowledge  of  the  death,  or,  if  be 
did  know  of  it  before  the  expiry  of  the  three  yearn,  why  he  did 
not  come  forward  and  claim  restitution  of  hi*  right*,  if  he  hod  any, 
I  do  not  think  it  was  necessary  for  the  landlord  to  go  at  once 
to  tbe  Judge  Ordinary,  It  waa  competent,  but  I  do  not  think 
ft  was  necessary  for  him  to  do  so.  Some  system  of  judicial 
management  might  have  been  useful  in  order  to  extricate  the 
profit  from  tbe  general  return  of  the  farm,  if  the  tenant'*  heir  was 
entitled  to  such  profit.  The  landlord  might  hare  entered  into 
possession  of  tlie  land,  bat  instead  of  doing  so,  he  lets  It.  The 
heir  doe*  not  complain  of  that,  but  he  at  once  cornea  forward 
and  claims  profit, 

I  shall  suppose  that  the  heir  knew  nothing  of  the  death  till 
the  end  of  the  lease.  In  that  case  no  harm  is  done  to  him,  be- 
cause the  lease  was  never  available  to  him.  In  the  meantime, 
the  landlord  was  entitled  to  posses*.  On  the  other  hand,  if  the 
heir  of  the  tenant  did  know,  why  did  he  not  come  forward  1  If 
lie  declined  to  take  the  risk,  he  wns  not  entitled  to  the  profit. 

The  landlord  has  made  profit  by  the  circumstance,  that  the 
tenant  did  not  occupy  the  land*.     Bat  that  profit  was  not  made 
at  the  expense  of  die  heir. 
I  am  therefore  for  adhering. 

Lord  Cuniaghume. — I  concur.  I  proceed  generally  on  the  view, 
that,  looking  to  the  situation  of  parties  when  John  Watt  died, 
and  to  tho  then  abandonment  of  the  small  pendicle  held  by  him, 
it  is  difficult  to  tee  what  other  course  any  landlord  could  have 
followed  than  that  which  the  defender  did. 

It  was  suggested  that  he  might  have  applied  to  the  Sheriff  to 
name  a  manager  of  the  farm  for  behoof  of  all  contingently  inte- 
rested ;  but  I  do  not  know  of  any  precedent  for  such  an  appli- 
cation, under  such  circumstances  as  the  present.  And  I  rather 
think  that  that  sort  of  interference  muse  have  been  attended 
with  expense  and  hazard  to  all  interested,  which  they  were  not 
bound  to  undertake.  Such  a  course  might  be  practicable  with 
respect  to  a  valuable  arable  farm,  held,  as  in  some  district*,  for 
a  long  term  after  the  death  of  a  liferent  tenant ;  but  it  could 
neither  be  asked  nor  expected  in  tbe  matter  of  a  small  pendicle 
of  hill  ground,  which  had  only  two  or  three  year*  to  run  if 
taken  up. 

Iu  a  separate  view,  the  heir's  datm  teems  altogether  unten- 
able iu  law.  The  small  possession  held  by  John  Watt,  was  to 
him  and  his  heiri  only  for  si  year*.  It  is  a  settled  point  of  law, 
that  such  a  right  does  not  pat*  to'  assignees  and  iiib-tcnants. 
The  purauer,  therefore,  being  in  a  foreign  country,  wat  unable 
to  occupy  and  cultivate  the  firm,  out  claim*  the  rent  offered  by 
a  new  tenant  foran  extended  term -of  year*,  He  is  thus  plainly 
seeking  tho  benefit  of  assignation  from  Whleh  the  ordinal  coti- 
tract  expressly  secludes  him.  He  w  in'  ntJ  vie  wen  titled  to  the 
profit  ot  a  personal  uncupanr,  whdh  tww*»!  engaged  mother 
employment  iu  Portugal.  mv  -  -'■     «.»  ' 

Lastly,  I  ciia  find  no  indication  of  fJiy.tnala  fidi.in  the  de- 
fender In  resuming  this  deserted  pendicle,  ..         / 

Lard  Inorj/.—l  am  of  the  same'  opinion!  TVre  was  here  • 
lease,  and,  in  the  courts  of  it,  the  tenant  died.  During  the  whole 
remainder  of  the  teaae,  no  one  oppnrdl.  After  its  expiry, 
this  party,  who  has  not  fulfilled  a  single  July  of  the  tenant, 
pow  appears  to  claim  the  profit.  I  think  he  hat  no  claim.  The 
lucrum  which  lip  now  seeks  to  obtain,  was  lucrwi\  not  in  any 
way  arising  from  the  lease.'  It  was  Ian  am  arising  from  specu- 
lation entered  into  by  the  landlord,  while  the  tenant  was  leaving 
the  farm  unlaboured.  It  it  to  be  observed  thai  the  three  last 
years  of  the  lease  art  just  those  which  are  must  unfavourable  to 
the  tenant,  as  he  is  usually  bound  to  a  particular  system,  by 
which  the  farm  is  to  be  let  in  good  condition.    But  this  is  by 

When  the  subject  is  left  unlaboured,  the  landlord  is  not  bound 
to  look  after  the  tenant's  interest  The  tenant's  representatives 
are  bound  to  cultivate;  it  is  for  them  to  look  after  the  farm,  and 


tenant  doe*  not  appear  till  the  leave  is  expired,  oik  in 
come*  forward  and  aayt,  that  he  ia  entitled  to  pmSi.  fc 
ground  I  mainly  go  on  It  this,  that  a*  the  tenint'i  tntntd 
not  have  been  liable  for  lots  on  this  speculation  of  ths  Ust ' 
au  neither  i*  ha  entitled  to  gain. 

I  am  therefore  for  adhering. 

Lord  FvUttto*  absent. 

The  Court  adhertd. 

Lord  Ordinary,  Rntherfurd. — Act.  Buchanan,  UotaaS :  J*: 
Cullen,  W.8.  Agent,— AH.  Boss:  Tod  aud  Jtoniuw,  I! 
Agent,.— K.  tfer£-<F.B.l 

17(A  June  1852.  : 
Sf-coss  Dmsiox, 

Ub.'26lt.'--tfWMAo:*TB4TM  op  Li*iJK,ti«s**< 
v.  The  Trustee*,  of  Battikkmaiks  Mobtificitu. 
Sapondcnit. 

Modification — Trust—  Suspension  and  In  Ui  diet- IV  *v 
bailie  of  a  burgh.  tht  muistsr,  and  tie  moderator  o''  Ik  a»v 
(fry,  mere  ox  officio  tele  trmtets  of  a  morbjicatr>t  kjwaiic-' 
tors,  in  greater  or  later  number  acoordi'g  loll* dull •/*.» 
vert  to  be  maintained  at  lite  public  Grammar  &W  4  0*  'r- 
Tht  magistrate*  of  tht  burgh  had  from  tint  unwW  nta. 
the  right  of  naming  bariari.  The  trustees,  irilW  mini*.' 
laagiitrutes,  reduced  the  number  of  bvrsart  fro*  18i»S.u;w 

root  of  debt  nunrtW  in  tht  administration  of  tht  Iratyy. 
a  tvtptnsiun  and  interitirt  at  tit  instance  of  lit  »•■**- 
Hold  tin!  (As  reduction  of  tht  number  of  barton  hi  a  *> 
ing  within  tht  trustees'  pou-er  of  administration ;  ttd  oVeft 
that  a  declarator  vat  the  proper  mode  of atctrtainitj  lit  "*  , 

This  was  a  suspension  and  interdict  to  pmdt " 
respondents  from  striking  off  certain  recipient  »!  - 
charity  under  their  charge. 

The  Battiesmains  mortification  was  founded  in  Jiw 
1648  by  John  Carmichael,  who  disponed  b«W" 
Battiesmains  to  the  senior  bailie  of  Lanark,  the  nt--"" 
of  the  burgh,  and  tbe  moderator  of  the  presbtfcrv.  Z  j 
yearly  produce  of  the  land  was  appointed  to  ta«*V» 
by  persons  appointed  by  the  moderator,  in:  owa  - 
teibe — 

"  to  be  stockit  and  laid  togither  at  yr  tight  for  pro&t,r-| 
all  the  samin  suld  amount  to  sic  awe  aomme  as  tie  wfr" 
fit  thereof  might  sufficiently  entertain  aue  pair  scimUr  al- 
and clothing  at  the  scboll  of  Lanark,  for  sic  spur  u  B"» 
three  persons  should  appoint,  and  to  forth  lobe  s;*':'- 
laid  together  for  entertainment  aa  Mid  la  of  toe  ifeiO' 
they  being  only  children  within  the  territory  of  tbt  l*V 
Lanark,  until  there  be  sufficient  for  the  number  of 
children  and  pair  scholars." 
Tbe  nomination  of  the  children  was  reserved  (■:■ 
michael  and  his  heirs. 

The  funds  derived  from  the  mortification  W 
ployed  by  the  trustees  in  maintaining  a  certain  tJ 
of  bursars,  more  or  less  according  to  the  fand,*'- 
Grammar  School  of  Lanark,  and  in  provMia:  ** 
with  books  and  clothing.  It  did  not  appeal  w 
family  of  Carmichael  bad  ever  made  use  of  the  a**"' 
power  of  nomination,  which  had  all  along  bees  ear* 
by  the  magistrates  of  Lanark. 

In  1843,  the  number  of  bursars  maintaiiieii  h" 
fund  rose  to  18.  But  the  trustees  having  incurred  ■ 
in  fencing,  draining,  and  otherwise  improving  uV  » 
under  their  charge,  passed  the  following  raohft* ' 
April  last : — 

"That  four  of  the  bursars  last  named  should  br  3rd 
the  roll  jUHt  now,  and  that  In  October  tht  are  ■*•  *»*^ 
should  uot  be  renewed — thereby,  in  October,  lute* 
number  on  Ilia  roll  to  nine." 
They  further  instructed  their  factor-* 


1832.1 


IN  THE  COURT  OP  SESSION,  Ac. 


"  to  in tl  mate  to  the  Rector  of  the  Grammar  School,  that  when 
the  quarter  now  current  eipirea,  the  following  bursars  be  with- 
drawn—vis. Peter  Kay,  son  of  Matthew  Kay,  broker ;  Wil- 
lism  Boss,  ton  of  Archibald  Bun,  town-officer;  Francis  Welsh, 
no  of  Thomas  Welsh,  broker;  James  Patrick,  son  of  John 
Pstrkk,  Brown  Square." 

It  had  been  usual  to  allow  the  bursars  supported  by 
the  mortification,  to  remain  three  years  at  the  Gram- 
mar School.  Some  of  the  boys  appointed  to  be  struck 
off  had  not  completed  this  customary  period. 

It  was  further  averred,  that  the  boys  were  the  sons  of 
parents  in  good  circumstances.  No  appearance  was  made 
for  them. 

In  these  circumstances,  the  present  application  was 
made,  praying  tbe  Court — 

"to  suspend  tbe  proceedings  complained  of,  and  to  interdict, 
prohibit,  and  discharge  the  said  respondents  from  carrying  into 
dI«t,oriD  any  way  acting  upon  a  resolution  come  to  by  them 
at  a  meeting  held  on  the  6th  day  of  April  1852,  whereby  tbey 
resolved  then  to  strike  off  the  roll  of  bursars  receiving  benefit 
from  the  said  Battieamatns  mortification,  the  following  bnrsars, 
via  Peter  Kay,  son  of  Matthew  Kay,  broker ;  William  Roes, 
ion  of  Archibald  Roes,  town -officer :  Francis  Welsh,  son  of 
Thorns*  We  bib,  broker;  and  James  Patrick, son  of  John  Patrick, 
Bmwn  Square — all  within  the  burgh  of  Lanark  ;  and  further, 
to  interdict,  prohibit,  and  discharge  the  respondents,  as  trus- 
tees foresaid,  from  in  any  manner  of  way  Interfering  with  any 
appointments  of  bnrsara  made  by  the  complainers  on  the  said 
mortification  ;  or  to  do  otherwise,"  4c 

Tbe  Lord  Ordinary  refused  the  application,  and  sub- 
joined to  his  interlocutor  the  following— 

*  Net'.—  ft  is  cleAr  that  the  administration  and  management 
of  the  fond  is  rested  exclusively  in  the  respondents ;  and  it 
ran  hardly  be  disputed  that  they  are  entitled  to  regulate  the 
duration  of  the  bursaries,  though  the  period  usually  assigned 
hitherto  has  been  for  three  years. 

"Farther,  the  Lord  Ordinary  is  of  opinion  that  the  respon- 
dents may  redncc,  in  the  fair  exercise  of  their  discretionary 
powers,  tbe  number  of  bursar*.,  according  to  the  amount  of  the 
free  annual  income  at  their  disposal.  Now,  as  it  appears,  that 
with  a  view  to  the  improvement  of  the  mortified  property, 
they  had  laid  ont  a  sum  in  tile-draining  which  exceeded  their 
income,  and  bad  In  this  way  incurred  debt  for  which  they  can- 
not be  required  to  undertake  any  personal  liability,  it  cannot 
surely  be  maintained  that  they  were  acting  illegally  or  un- 
warrantably In  reducing  the  number  of  bnrsars  nntil  the  debt 
was  cleared  off,  and  in  squaring  their  expenditure  with  their 
income. 

"Had  the  respondents  proceeded  to  name  other  bnrsara,  the 
asnmptlon  of  the  power  of  nomination  would  have  been  an 
inversion  of  the  existing  state  of  possession,  and  warranted 
interference ;  bnt  they  have  only  reduced  the  number. 

"  At  first  right,  there  seems  to  be  some  hardship  in  striking 
off  bursars  who  may  have  been  appointed  on  an  implied  nn- 
deistanding  that  they  were  to  be  continued  for  three  years. 
Hut,  In,  No  appearance  is  entered  for  the  bnrsars  themselves ; 
and,  2d,  It  may  be  well  doubted  whether  they  would  not  be 
barred  pereonali  exception*  from  stating  such  objection,  seeing 
Utat  they  were  not  '  pair  scholars,'  iti  terms  of  the  deed  of 
laortifleation. 

"  If  the  complainers  are  desirous  that  the  nature  and  extent 
of  tbe  powers  of  the  respondents  should  be  ascertained,  this 
can  be  best  done  by  declarator.  Suspension  is  not  a  satisfac- 
tory process  for  such  a  purpose." 

The  complainers  reclaimed. 

Mure  was  beard  for  the  reclaimers,  and  referred  infer 
nfto  to  a  decree-arbitral  pronounced  on  27th  Oct.  1802 
by  Solicitor -General  Blair,  under  which,  as  well  as  pre- 
scriptive usage,  the  magistrates  claimed  the  right  of 


The  Dean  of  Faculty  and  Broun,  for  respondents, 
Ms*  not  called  on 

_  LwiMedim. — This  is  not  matter  for  an  interdict,  but  for  a 
or.    I  think  tbe  interlocutor  right. 


Lord  Cockbun.—\  agree.  The  right  of  the  magistrates  under 
this  decree-arbitral  seems  to  me  a  most  questionable  matter. 
All  I  shall  say  is,  that  this  is  not  a  proper  question  for  the  Bill- 
Chamber. 

Lord  Murray. — It  is  said  that  the  magistrates  hold  a  power 
of  nomination  under  the  decree  arniiral  But  this  is  an  attempt 
to  change  that  right  into  a  right  of  administration. 

Lord  Jtatke-ClerL—l  think  the  interdict  should  be  refused. 
It  is  ssid  that  these  four  buys  should  be  maintained,  although 
the  trustees  say  that  the  fund  is  so  deeply  in  debt  that  it  can- 
not maintain  them.  It  would  l.e  a  very  strong  thing  so  to 
interfere  with  the  management  of  this  trust.  The  question, 
whether  the  number  of  boys  should  be  reduced,  seems  to  me 
very  plainly  to  fsll  under  the  power  of  administration.  As  to 
tbe  effect  of  the  power  «f  nomination  on  the  trustees'  power  of 
administration,  I  express  no  opinion  now."  That  is  a  question 
to  be  tried  by  wsy  of  declarator. 

The  Court  adhered. 

Lord  Ordinary,  Anderson.— /Id.  Solicitor-General  (Neaves), 
Mure;  Messies  and  Mucuuochie,  W.S.  Agent*. — Alt.  Dean  of 
Faculty  (Marshall),  Broun ;  Bell  and  M'Lean,  W.S.  Agent*.— 
I.  Clerk.— (P.H.) 


17th  June  1852. 
House  of  Loans. 
No.  262. — The  Aberdeen  Railway  Company,  Appel- 
lants, v.  Blaikib  Brothers,  Respondent*. 
Arbitration — Submission — Contract  — Agreement — Clause — 
Construction — Ttrm  of  a  reference  claute  in  on  agreement  for 
furnishing!  between  a  raikcay  company  and  a  contractor,  in  regard 
to  ahich.  the  Home  of  hardt — (In  part  affirming  and  In  part 
reversing  the  judgment  of  the  Court  of  Session) — Held,  1. 
That  there  was  a  valid  ag-eemmt  to  refer  to  arbitration  ;  2.  That 
the  arbiter  named  had  paver  to  centime  the  agreement  ofpartiei ; 
but,  3.  Not  to  aue*i  the  amount  if  damaoet  for  alleged  noa  imple- 
ment of  the  agreement. 

See  supra,  vol.  xxiii.  p.  237— 28th  Jan.  1851. 

The  pursuers  appealed  against  the  interlocutors  of  the 
Lord  Ordinary  (20th  July  1810),  and  of  the  Court 
(28th  Jan.  1851),  in  tbe  process  of  declarator,  arguing 
that  they  ought  to  be  reversed  for  the  following  reasons:—- 

1.  Because  the  contract  imposed  no  obligation  on  the  appel- 
lants to  take  from  the  respondents  all  the  materials,  of  the  de- 
scription specified  in  the  schedule,  which  might  be  necessary  for 
the  construction  of  the  railway  nnd  works,  a.  Because  the 
arbiter  bail  no  power  or  authority,  under  tlie  contract  or  other- 
wise, to  try  the  validity  or  assess  the  amount  of  the  respon- 
dents'claim  of  damages  fur  alleged  non-implement  of  obligation, 
and  any  defence  founded  on  the  alleged  clause  of  submission,  as 
excluding  the  jurisdiction  of  the  Court,  was  jrrouu  Hess.  3.  Be- 
cause there  were  no  termini  habile*  for  the  finding  in  the  inter- 
locuturof  the  Lord  Ordinary,  that  the  contract  was  in  fall  force, 
and  obligatory  on  the  parties ;  and  because,  even  although  it  bad 
been  otherwise,  the  appellants  were  entitled  to  the  declarations 
and  reservations  sought  in  the  conclusions  of  the  summons. 

In  tbe  process  of  suspension,  which  in  the  Court  of 
Session,  it  was  conceded,  should  abide  the  fate  of  the 
declarator,  they  also  appealed,  maintaining  that  the  in- 
terlocutors in  that  process  ought  to  be  reversed  for  tbe 
following  reasons: — 

I.  Because  the  charge  of  horning  was  Irregular  and  defective. 
In  so  far  as  the  copy  of  the  warrant  prefixed  to  the  charge  had 
not  been  duly  signed  by  the  messenger.  S.  Because,  even  if  the 
contract  and  clause  of  submission  empowered  tbe  arbiter  to  de- 
termine whether  the  appellants  had  or  had  not  been  guilty  of 
any  breach  of  obligation,  and  the  extent,  if  any,  of  such  breach, 
be  was  not  empowered,  and  was  not  entitled,  to  assess  and  fix 
the  amount  of  damage  resulting  from  such  breach,  and  to  pro- 
nounce judgment  for  payment.  3.  Because  the  claim  and  award, 
or  decree-arbitral  following  thereon,  dated  in  July  1390,  were 
not  warranted  by,  and  were  at  variance  with,  the  previous  award 
or  decree  of  6th  September  1849,  which  proceeded  upon  the 
claim  of  the  respondents  for  alleged  breach  of  contract ;  and  any 
decree  at  variance  with,  or  going  beyond,  lite  judgment  of  the 
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arbiter  of  September  1  S-l 0,  must  be  regarded  aa  ultra  aire*  of 
him.  4.  Because,  in  the  circumstances,  at  connected  villi  the 
nnjuitneis  of  the  claim  and  award,  and  the  mode  in  which  Mr. 
Glbbhad  proceeded  and  acted  as  arbiter — jmriiculnrly  a*  10  this 
award,  and  his  refusal  to  hear  tbe  appellants,  to  consult  counsel, 
or  to  give  an}-  inforniati»n  as  to  the  data  on  which  hia  award 
proceeded,  thnupli  lie  reserved  farther  claims  a*  to  die  same 
matters — the  decree  and  charge  ought  In  be  suspended  limpli 
titir.  0.  Becsuse,  even  if  the  above  re»*"ltt  were  not  well 
founded,  the  nole  of  suspension  ought  at  till  events  to  have 
been  passed,  In  respect  of  the  challenge  ol  I  he  contract  and  sub- 
sequent proceedings,  including  (lie  decrees- arbitral,  it  present 
before  the  Court  in  the  action  of  reduction,  especially  aa  tbe  ap- 
pellants bad  found  sufficient  caution. 

The  respondents,  in  support  of  the  judgments  of  the 
Court  of  Session  (in  the  declarator),  generally  referred 
to  the  grounds  of  opinion  of  the  Judges. 

In  regard  to  the  suspension  process,  they  maintained 
that  the  interlocutors  were  well  founded,  because — 

1.  A  dispute  and  difference  having  arisen  between  the  appel- 
lants and  respondents  regarding  the  true  intent  and  meaning  of 
the  contract  of  Bad  and  I8th  S.  ptcrober  1847,  ami.  in  particular, 
regarding  the  quantity  of  materials  contracted  for,  or  tbe  quan- 
tities tliat  might  require  to  be  furnished  hy  the  respondents 
under  the  contract,  that  dispute  and  difference  fell  to  be  deter- 
mined by  the  arbiter  under  the  contract.  S.  Because  the  mtii- 
ter,  acting  within  his  proper  power*,  having,  by  hit  award  of  6th 
(September  1849,  decided,  1st,  that,  according  to  tbe  true  intent 
and  meaning  of  the  contract,  the  appellant*  uere  bound  to  hike 
from  the  respondents,  at  the  contract  rates,  the  whole  articles 
of  the  description  specified  in  the  contract,  which  might  be  re- 

Suited  for  the  construction  of  tbe  railway  and  works ;  and,  2d, 
lat  the  appellants  were  liable  to  the  respondents  in  damages, 
for  aueh  loss  end  Injury  aa  they  might  be  able  to  shew  they  had 
■attained  in  consequence  of  article*  of  tbe  specified  description 
being  taken  by  the  appellants  from  third  parties,  and  not  from 
the  respondents,  the  latter  were  entitled  to  ask,  and  the  arbiter 
to  award,  damages  in  respect  of  tbe  article*  of  the  specified  de- 
scription taken  by  the  appellant*  from  Mr.  Henderson,  bulkier 
in  Aberdeen.  3.  The  appellants  have  been  unable  to  assign  any 
valid  reason  why  either  of  the  awards  complained  of  should  be 
set  aside,  or  execution  stayed. 

Bethd  Q.C..  and  Anderson  Q.O.  fbr  appellants — 
1.  The  company  ate  not  bound  to  take  all  tlie  materials  they 
require,  from  the  respondents.  Before  we  can  define  the  powers 
of  the  arbiter,  we  must  define  the  limits  of  tbe  contract,  for  the 
arbiter  is  merely  to  interpret  what  be  finds  within  (lie  four 
corners  of  tbe  written  agreement.  The  rule  of  construction  is 
the  same  In  Scotland  as  here — Ersk.  3.  4.  9.  Now  the  contract 
ia  one  tiling,  tod  the  provision*  inserted  ia  it  are  another  thing, 
and  art  to  be  distinguished  from  (lie  substance  or  body  of  the 
contract,  just  as  a.  conveyance  differs  from  the  various  stipu- 
lations winch  are  bound  upsn  i'.  The  respondents con'ound  the 
substance  with  the  provisions  of  the  contract.  The  real  sub- 
stance of  tlie  agreement  was,  that  the  respondents  were  bound 
to  supply  the  amount  of  tbe  schedulo  nio/e  or  less,  but  more 
only  it  we  should  give  orders  for  it.  The  measure  uf  our  obli- 
gation was  defined  by  the  schedule-  Though  the  engineer  and 
arbiter  happened  to  be  the  same  person,  yet  the  contract  con- 
templated these  office*  at  distinct,  and  it  was  absurd  to  say  that 
the  com  pa  ny,  after  providing  fur  that,  if  they  wanted  more  male- 
rials  than  tlie  schedule  contains,  were  to  give  order*  through 
their  Own  servant  the  engineer,and  that  they  should  nevertheless 
constitute  him,  who  was  their  servant,  ^he  sole  controller  of  the 
amount  they  were  to  take.  The  clause  of  arbitration  mu  in- 
troduced for  the  protection  of  the  company,  ami  must  bo  read 
in  subordination  to  their  power  of  ordering  what  additional 
materials  they  required.  Hence  the  arbiter  could  nut  dispells*) 
with  tbe  necessity  of  getting  su  order  front  the  company  to 
authorize  liim,  aa  engineer,  to  cull  on  the  contractors  to  provide 
tbe  additional  quantity.  2.  All  disputes  were  not  referred  to 
the  arbiter,  and  be  lie*  exceeded  Ins  powers  in  assessing  da- 
mage*. Glob's  authority  was  confined  to  superintending  the 
execution  uf  tbe  works,  and  seeing  that  the  quantities  ordered 
were  of  good  quality —be  was  to  be  the  domestic  judge  of  the 
company,  exercising  his  skill  and  science  upon  these  matter*; 
but  it  would  be  absurd  to  *ay  he  was  to  be  the  judge  of  every- 
thing—that would  be  to  make  him  sit  in  judgment  on  hit  own 


authority.  A  general  submission  is  always  tu  be  oxatnri 
with  reference  lo  some  suit  pending — Steel  p.  Si  eel,  Jjd  Jit 
lam  F,C,  i  and  in  Napier  e.  Wood,  7  D.B.M.  116,  s  dra> 
arbitral  wa*  reduced  because  tbe  arbiter  chose  tu  eiovl  b 
authority,  which  was  construed  to  be  confined  tusiuprrv 
deuce  of  the  work*.  So  here,  to  assess  damages  ■s^  aar< 
dthort  the  contract,  and  power  to  do  so  ia  not  nnusiod  br. 
of  the  three  members  of  the  arbitration  clause.  Besides,  rl. - 
of  this  general  kind  are  always  to  be  construed  In  nibnrlii  i\- 1 
to  the  essential  object  and  intent  of  (lie  contract,  t  huh  m 
be  gathered  from  the  recital,  which  is  a  valuable  guide  is  a* 
of  ambiguous  meaning,  flence  the  word  '  hereinbefore/ is :  ■ 
arbitration  clause,  ought  to  be  read  '  herein,'. for, w's  ur-.i  ■< 
tend  the  meaning  beyond  tlie  actual  wohb  contained  if  •' 
clause,  { To  hold,  therefore,  tliat  the  arbiter,  has  p"ier  v-  )■:<■. 
mine  avery'thing,' and  supersede  a  coon  wjai*;  |s  k>mki 
sub'sfment  clause  a.  dominant  clause,  and  |a'  n^nnlgj;  "'"- 
uant  in  a' deed  supersede  the  deed  itself.  At'  to  tbe  mart  c 
peal,  the  suspension  was  to  proteut  tlie  company  fnQ  pay  : 
the  money  found  by  the  arbiter  to  be  due  be  way  of  dio** 
If,  therefore,  the  arbiter  bad  exceeded  his  powers,  the  its* 
•ion  was  competent,  and  ought  to  have  been  allowed. 

Jttiti  Q.  G.  auiii  Young  for  respondents — 
t.  It  is  clear,  that  if  the  company  are  not  hotjnd  to  lib  an 
than  the  amount  In  tlie  schedule,  neither  ana  they  bound  tow. 
even  that  unless  they  clioose ;  for  if  the  company  an  «J;  < 
take  what  the  engineer  orders,  the  engineer  may  refuse  l»«a>: 
The  phrase,  "  a*  the  engineer  may  require,"  gives,  as  vi  j 
tend,  no  arbitrary  discretion  to  him,  otherwise  he  wosM  tr> 
it  from  beginning  to  cud;  but  it  merely  means,  "tittenwu 
may  need,"  implying  that  all  the  materials  necessary  wm :  » 
taken  from  us.  a.  It  was  competent  to  tbe  arbiter  k  l«- 
datnaga*.  It  Is  usual  In  Scotland  ta  refer  questions  a  It*  i 
well  a*  fact  to  arbiters ;  and  lord  Campbeii,  in  Isacbai  t  ■ 
Girvan,  S  Bell's  App.  Ca.  55,  thinks  it  is  a  better  pr*ct«t  i 
what  prevails  here.  Accord  I  ugly,  the  Court  baa  refused  is  nee 
a  decree-arbitral  on  the  ground  that  it  involve*  the  dense- 
a  question  of  law — Gray  v.  Brown,  II  S.  D.  353.  Be*'* 
company  break  the  contract  deliberately:  Who,  then,  a  to  jstf 
between  ns  ?  Obviously,  the  arbiter,  to  whom  have  been  nisei 
"all  dispute*  and  differences  arising  oat  of  the  exee*iax,< 
failure  to  execute  the  contract." 

[Lord  ChatKtlior.—Cin  the  arbiter  from  time  to  tisoe  ■■■' 
damage  for  each  breach  in  succession?  If  enaction  ■ensnaj'- 
at  law,  one  entire  damage  would  be  given  ;  but  you  ssii" 
the  arbiter  can  go  on  and  award  repeated  damages — it  at;  > 
a  thousand  successive  times  f] 

We  mutt  admit  he  would  have  this  power,  and  the  cmcr 
seems  to  contemplate  bis  giving  out  interim-decree*. 
[  Lord  CKanctUor.  —  Then,  if  a  ton  of  Iron  is  wrong,  however  pr 
the  complaint,  it  I*  competent  fbr  you  to  go  before  bin  c 
claim  damages?] 

Yei;  and  there  are  many  advantages  in  such  an  amtpe>  - 
for  while  in  a  Court  of  law  yon  ate  not  permitted  t»u- 
the  conclusions  of  your  action,  here  youcin  go  before  the  i.*:  ' 
at  any  time,  and  bring  the  matters  before  hi*  notice  v  i  ■■ 
occur.  There  1*  no  averment  that  we  have  been  barrwjf ' 
company  with  petty  claims. 

[Lord  Chtvuxtlrtr.— Then,  if  one  dispute  arise,  job  can  aw 
the  arbiter  to  keep  the  matter  open  for  tbe  nest  ten  jests- 
allow  other  disputes  to  be  brought  in  afterwir.l*  7] 
Tbe  dispute  may  be  one.  though  tbe  periods  of  the  daman  « 
truing  may  be  different,  a*  In  the  present  case,  and  bm  " 
propriety  of  interim-decrees  being  prooounetd.  Aa  art**" 
uower*  are  extensive  in  this  respect — Ittcahn  w.  Diiusnm' 
8.  D.  431,  I  W.  B.  194  i  Gray*.  Brown,  tsjstv,  Astetkrss 
ptntion,  most  of  the  matter  innodnced  here  would  bstasf  aw 
properly  to  an  action  of  reduction.  There  was.  In  tart  ■se- 
cond act  on  tbe  pan  Of  tlie  arbiter.  It  ia  w» 
companies  are  in  the  habit  of  petting  otl  and  pntswoDur  | 
ing',  and  it  was  to  check  this  that  tint  arbiter  ■cassias 

Lord  Chanaelhr.— My  Lords,  in  title  ease,  which  day 
a  question  of  construction  ot  the  articles  ettftmmm 

raised.    The  main  point  w 
under  the  articles  in  question,  » 
struction  of  all  the  covenants  aw 

That  led  to  a  consideration  of  what  w 
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nf  the  agreement,  although  they  are  very  distinct  queailona. 
The  third  question  waa,  whether  he  baJ  exercised  properly  the 
pnwer  which  he  assumed,  of  assessing  Ibe  damage*  lor  (lie 
breach,  and  continuing  to  aaaeaa  tlioie  damages. 

Now,  my  Lords,  I  am  clearly  uf  opinion  that,  by  the  true  con- 
struction of  tlie  agreement,  the  parties  were  not  bound  to  lake, 
ill  the  material*  which  they  required  from  the  company.  Bui 
the  question  of  the  construction  uf  the  arbiter'*  power,  is  quite 
a  different  question  ;  fur  if,  by  (hat  clause,  power  ia  given  ti>  the 
arbiter  to  decide  upon  the  true  meaning  uf  all  the  obligations, 
It  it  vlitn  perfectly  indifferent  what  my  opinion  may  be  in  re- 
gard Co  the  true  construction,  because,  whether  lie  ha*  decided 
erroneously  ur. vorrectly,  it  lie  had  the  puwer,  that  must  be  the 
run  it  roe  lion  adopted. 

Now,  my  Lur  da,  tlia  t  ia  a  mere  queslion  of  construction,  and 
not  depending  upon  any  rule  ot  law.  Tlie  words  naturally  Im- 
port, no  doubt,  upon  looking  at  them,  thut  (he  arbiter  had  the 
power.  Four  Judges  of  the  Court  below  were  hi  favour  of  that 
construction.  My  noble  and  learned  friend  is  of  opinion  with 
the  majority.  My  opiniun  upon  the  true  co  net  rue  linn  of  the 
contract  certainly  would  he,  that  the  arbiter  had  not  (lie  potter; 
but,  at  die  matter  etandK.it  is  a  question  simply  of  construction ; 
it  it  an  ambiguous  dans* ;  and  there  being  bo  much  authority 
in  fmtour  of  the  construction  of  the  Court  below,  that  part  of 
tlie  judgment  of  the  Court  below  will  be  affirmed.  M*  noble  and 
learned  friend  and  myself  have  both  agreed  tliat  (lie  arbiter  ha* 
exceeded  his  power  as  regards  the  assessing  of  the  damages, 
and  therefore  (bat  part  of  the  interlocutor  which  affirms  hie 
proceeding  in  that  respect,  will  be  reversed  ;  and  the  cause  will 
be  remitted  to  the  Court  below  to  do  what  may  be  just,  and  we 
will  aik  the  learned  counsel  on  both  sides  to  draw  up  a  minute 
of  what  tliey  think  should  be  the  nature  of  that  remit. 

My  Lords,  with  regard  to  the  second  appeal,  we  think  then 
ii  no  sufficient  ground  for  that  appeal ;  and,  therefore,  It  will  be 
dismissed  with  coat*. 

Mr.  Anderson. — Will  your  Lordship*  allow  me  to  mention, 
that  that  appeal  wlE  depend  very  much  on  the  fate  of  the  first 
appeal.   That  was  a  suspension. 

Ltrd  Chancellor. — We  cannot  hear  any  new  argument  upon  it. 
Tha  Interdict  depends  upon  the  second  proceeding.  We  are  of 
opinion  against  It,  and  we  think  the  interdict  cannot  be  main- 
tained, and  that,  consequently,  that  appeal  must  be  dismissed 

Lord  Brougham.— My  Lords,  my  noble  and  learned  friend  haa 
very  distinctly  staled  the  three  points  which  anise  til  this  case. 
One  point  was,  whether  or  not  the  construction  put  on  tin 
agreement  of  the  parties  to  the  reference  by  tlie  arbiter,  *si 
accurate  or  not,  In  which  we  differ  from  the  at  biter.  But,  at 
my  noble  and  learned  friend  lisa  just  observed,  that  ii  wholly 
immaterial  in  this  case,  because  the  real  point  is,  whether  or 
not  the  parties  did  intend  to  submit  that  among  other  matters 
to  the  arbiter.  My  noble  and  learned  friend  and  myself  un- 
happily differ  upon  tlie  second  point.  It  is  quite  unnecessary 
to  say  whether  we  agree  upon  the  Brit ;  because,  differing  upon 
ilia  wcond,  and  agreeing  as  my  learned  friend  does  in  the  pro- 
priety of  our  affirming  upon  that  second  view  of  the  case,  it  be- 
come* wholly  unnecessary  to  consider  which  way  the  right  is 
on  the  first. 

My  Lord*,  on  tt  a  other  point,  namely,  with  respect  to  the 
assessment  of  dainatfes,  we  areentiiely  agreed;  therefore,  upon 
that  point,  there  will  be  no  difficulty  a*  to  the  judgment  to  be 
pronounced.  At  tlto  same  time,  it  ia  well,  aa  my  nubia  and 
lamed  friend  said,  that  the  learned  counsel  should  give  in  a 
scheme  on  both  sides.  I  entirely  agree  with  my  noble  and 
learned  friend,  that  our  course  hem  would  not  be  difficult  if  it 
was  a  mere  question  of  law  ■  but  we  consider  this  to  be  a  ques- 
tion on  the  couat rue tinn  nf  an  instrument,  which  is  to  a  certain 
degree  a  question  of  law,  inasmuch  as  these  questions  are  for  the 
Court,  not  for  the  jury ;  nevertheless,  it  is  in  tlie  nature  ol  a 
question  of  fact  so  far,  that  it  is  lor  the  purpose  of  discovering 
•bat  the  intentions  of  the  parties  are,  that  yuu  undertake  the 
examination  of  that  instrument ;  and,  therefore,  on  that  ground 


ehave 


ittjmni 


Inierlortitois  in  protest  of  declarator  in  part  affirmed  and 

im  part  reversed,  with  a  remit. 

Interlocutor*  in  suspension  affirmed  with  costs. 

First  Division. — Lord    Ivory,  Ordinary. — James   Davidson, 
Apprllanu'  Solicitor. — Duddn  and  (ireig,  Respondents'  Solicitors.— 
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First  Divisios. 

No.  263. — John  Snare,  Pursuer,  v.  Earl  of  Fife's 

Trusteed,  Dej&uier*. 

Jury  Cau*e—  New  Trial — Expenses-— Proem — In  cm  action  of 
damage*,  in  uhieh  a  vtrdict  was  returnedfor  the  pursuer — Nature 
of  record  and  proof,  in  regard  to  which — H eld,  that  part  of  the 
case,  involving  an  important  clement  of  damage,  had  not  been  pru- 
perlu  ineettujoted  or  taliifactorily  tried,  and  a  nets  trial  altoved  on 
payment  by  the  defender  of  the  expense*  of  the  former  trial. 

Jury  Cause  — Bill  of  Exceptions—  Surprise— New  Trial— Pro. 
ecus — A  bilt  of  exceptions  having  been  lake*  on  the  ground  that  aa 
element  of  damage,  to  ichich  the  Judge  directed  the  attention  a)  the 
fury,  teat  not  in  the  i-tuet,  and  the  exception  haring  been  dis- 
attained— Opinion,  That  the  party  excepting,  having  taken  kit 
aception  on  the  ground  of  incompetency,  tea/  not  barred  from  de- 
manding a  </ew  trial  on  tie  ground  of  tnrpriee,  though  he  had  not 
taken  any  exception  on  thii  more  limited  ground. 

Vide  supra, vol,  xxi.p.  34  ;  tol.  xxiii.  pp.  119,  630; 
and  supra,  p.  157. 

The  bill  of  exceptions  at  the  defenders'  instance  hav- 
ing been  disallowed,  parties  were  heard  on  the  rule  ob- 
tained by  the  defenders  on  the  pursuer,  to  shew  cause 
why  a  new  trial  should  not  be  allowed. 

The  nature  of  the  argument  is  explained  in  thii  opi- 
nion of  the  Lord  President,  delivered  this  day. 

Lord  President, — The  jury  have  found  for  the  pursuer  on 
both  the  issue*,  and  have  assessed  the  damages  at  £1000, 
irrespective  of  solatium,  which  they  did  not  take  into  view. 

The  defenders  ask  a  new  trial  on  various  ground*,  including 
surprise,  excess  of  damages,  contrary  to  evidence,  and  the  justice 
of  the  ease. 

The  general  rule  la  against  disturbing  the  verdict  of  a  jury 
pronounced  upon  a  full  consideration  uf  the  case,  aud  that  rule 
is  especially  applicable  to  any  attempt  to  disturb  the  assess- 
ment of  damages  by  a  jury.  There  is  no  absolute  and  inflex- 
ible rule  to  that  effect ;  but  it  is  tlie  general  rule.  It  la  a  wise 
rule  for  obvious  reason*,  and  it  should  not  be  deviated  from 
without  strong  cause  shewn. 

To  estimate  the  bearing  of  that  rule  an  the  present  case,  and 
the  weight  of  the  grounds  on  which  we  arc  asked  to  deviate 
from  it,  1  think  it  necessary  to  ail  vert  to  [he  nature  and  circum- 
stances of  the  case.  1  don't  mean  to  go  through  then)  in  great 
detail,  but  I  wish  to  separate  that  which  Is  essential  or  proper 
for  consideration,  from  that  which  appears  to  me  to  be  non- 
essential, ur  not  proper  matter  in  the  consideration  of  the  point 
nuw  before  us. 

The  pursuer  Mr.  Snare  is  possessed  of  a  certain  picture  or 
portrait  of  Charles  the  First,  which  he  exhibits  fur  gain.  I  don't 
inquire  whether  that  picture  was  or  was  not  painted  by  Velas- 
quez, or  what  is  its  intrinsic  value.  I  agree  with  the  observation 
made  by  the  pursuer's  counsel,  that  these  questions  were  not 
of  the  essence  of  this  inquiry.  I  hold  ih-it  Mr.  Snare  is  en  tit  led 
to  make  profit  "by  the  exhibition  of  a  picture,  hy  whomsoever 
painted,  or  of  whatsoever  value.  Now,  can  1  hold  that  the  value 
of  the  exhibition  necessarily  depends  on  the  Intrinsic  vllue  of 
the  picture,  or  on  its  authenticity  P  The  very  reverse  tuny  be 
the  fact.  Doubt  and  mystery  hanging  over  it  may  excite  cu- 
riosity, increase  the  resort  of  visitors,  and  enhance  the  value  of 
the  exhibition,  and  the  lues  consequent  on  an  Interruption  of 
that  exhibition. 

Mr.  tjnare  chose  to  exhibit  this  picture ;  It  was  an  object  of 
attraction,  and  probably  a  subject  of  profit.    Mr.  Snare  ct 
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of  Fife.  Far  from  concealing  that  fact,  he  avowed  it,  and  la- 
boured to  establish  it,  with  what  success  I  do  not  inquire.  He 
exhibited  his  picture  with  that  pedigree,  real  or  Imaginary,  in 
Loudon  and  elsewhere.  If  he  really  possessed  the  valasques, 
he  waa  rich  in  the  possession  of  it.  If  he  only  believed  that  lie 
possessed  it,  he  was  perhaps  rich  lu  the  possession  of  that  harm- 
less belief. 

At  length  be  came  to  Edinburgh  and  exhibited  it  here.  The 
defenders — who  are  the  trustees  of  the  Earl  of  Fife,  who,  accord- 
ing to  Mr.  Snare,  had  been  the  owner  of  the  picture — having 
had  their  attention  directed  to  the  matter,  and  believing  that 
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ff  thin  wiii  the  actual  picture  which  had  been  in  the  Fife  gallery, 
it  must  have  been  aurrepti  tiously  taken  away,  considered  that 
it  wa*  their  duty  to  endeavour  to  vindicate  the.  proper tj,  It  can 
scarcely  be  aaiJ,  ami  I  don't  think  it  is  said,  that  tiny  rare  in 
mala  fide  in  proceeding  on  the  assumption  that  thin  was  the 
identical  picture  which  bad  belonged  to  t»rd  $)$»,  for  thai  waa 
Mr.  Snare's  own  assertion  and  ixiiut.  Neither  d'**  there  ap> 
pear  to  be  any  ground  for  holding  that  ttiey  irqre  to.  Wia  jidt 
in  asserting;  that  the  picture  must  hare  been  ■  luire.putiounly 
taken  out  of  the  possession  of  Lird  Fife  or  luatepreaentatives. 
It  does  not  yet  appear  how  it  want  away  from  tlwra.  .Qa  that 
point,  there  is  scarcely  anything  that  can  be  called  evidence,  ■ 
On  the  other  hand,  there  does  nat  appear  to  here  buen  any. 
ground  whatever  far  alleging  or  suspecting  that  Mr.  Snao.'.  had 
come  by  the  picture  otherwise  then  tairly  and  honestly,  .Ilia 
whole  conduct  was  opposed,  to.  such  a  aupppsUion,  and  1  don't 
see  any  such  Recusation  or  insinuation  made  against  him.    . 

lint  the  defenders  appeal  loliate  lltouplit,  that  however  hones* 
Mr.  Snare's  acquisition  of, the. picture  may  lure  been,  yet  that, 
if  it  wa*  originally  taken  away  surreptitiously  or  furtively,  titers 
attached  to  it  a  sort  of  vitium  rush  wliicli  entitled  them  lit  rin- 
dicate  the  prpperty, and  resume  possession  of  i^  leaving,  to  Mr, 
Snare  to  seek  his  recourse  where  he  could  And  it.  Apparently, 
acting  upon  some  such  notion  as  this,  and  relying  top  confidently 
on  their  ability  toiustruct  that  the  picture  in  question  hail  been 
surreptitiously  or  furtively  removed  frnui  the  possession  of 
Lord  Fife  or  his  representatives,  they  resolved  to  adopt  pro- 
ceedings for  getting  possession  of  it. 

The  proceedings  to  which  they  hail  recourse  were  of  a  very 
summary,  and  perhaps  arbitrary  character.  Tliey  applied  to 
the  Sheriff  for  a  warrant  to  seise  the  picture,  and  having  ob- 
tained such  a  warrant,  they  did  seiee  it  on  the  31*1  January 
1849,  and  an  interrupted  anil  stopped  the  exhibition  of  it  from 
that  date  till  the  17th  of  March.  During  that  interval,  a  great 
multitude  of  legal  proceedings  followed  upon  thai  Aral  step  of 
seizure,  in  all  of  which  proceedings  the  defenders  were  found  to 
be  In  the  wrong,  and  paid  the  penalty  of  wrongous  litigation, 
namely,  the  expenses  or  costs  of  suit. 

The  excuse  which  the  defenders  act  up  for  having  had  recourse 
to  the  summary  step  of  seizing;  the  picture,  la,  that  they  were 
afraid  that  Mr.  Scare  would  withdraw  it  beyond  their  reach, 
and  beyond  the  jurisdiction  of  the  Court.  But  that  ei  suae 
was  not  satisfactory  to  the  Cowt  or  to  the  jury.  Nor  could  it 
well  be  so  if  the  dafsadera  felled  to  establish,  either  tbeir  funda- 
mental proposition, it)  fecL  vix,,  that. the  picture  hail  been  ah. 
stracted  from  them  furtively,— or  their  fundamental  proposltum 
Inlaw,  viz.  that  having  bren  so aUattacted,  they  were  entitled 
to  take  possession  of  it,  after  *o great  lapae  of  tin*',  in  tlie  pos- 
session of  any  person  in  whose  possession  they  .could  Una  it, 
however  honestly  and  openly  that  person  might  have,  aca'timd, 
it,  and  however  high  a  pejus  he  might  have  paid  for  it.  Tliey 
did  out  eatabliah  either  of  the«eprueoiit*oos,aw,ajjpareoiJ.j',  did 
they  attempt  to  do  so. 

In  these  cirwwoptanue*, .Sfr.  Snare  havius  raised  ins  present,. 
action  of  damage*  against  them  for  having  wrongoualy  seized 
and  detained  his  picture  to  his. loss  wd  darings,  the  substance 
of  hit  oumplaiul,  was  reduced  .into  two  la  was,  .which  eniorncu 
the  whole  matter  sent  .to  the  jury,  Tliey  ara  eajireaswl  as  fuU 
In**:-*-"  \U,  Whether,  on  or  about  the3l*tdny  of:  January  1849, 
the  defenders  wrongfully;  applied  Cor,  and  obtained  :f«ur>  the 
Sbcriff-sabstitute  of  the,  county  of  Edinburgh,  U*  warrant  stjt 
forth  in  the  schedule  hereunto  annexed,  and  wrongfully -caused 
the  same  to  be  executed,,  and  the  picture  tlierein,  rsfsried  to  to 
be  seized  and  removed  from  the  custody  or-  possession,  of  the 
pursuer,  in  virtue  or  under  sulew of  a*d  warrant,  t*j  the  lots, , 
injury,  and  damage  of  the  pursuer?  id,  Whetrwr.lJm  defender* - 
wrongfully  .detained  and  witllield  the  said  pis  tu  re,  .or,  caused 
the  same  to  be  detained  and  withheld  from  the  pursuer,  fryiu  ™ 
or  about  the  aaid  31st  day  of  January.  1849  till.-oa.ar  about  the 
17 th  day  of  March  following,  to  the  hau,  injury;  aaiWlsmsKe  of 
the  pursuer?"  These  iaines  raise  two,. and  oolj. two,  questions 
of  fact— tiz.  1st,  Wrongous  seizure ;  -  ai,  .Wrongous  detention. 
The  jorjr  returned  in  affirmative  answer  to  both  of  these  issues, 
I  have  given  every  possible  attention  to  the  evidence,  and  I  do 
not  see  any  ground  for  holding,  that  in  returning  an  affirmative 
answer  to  both  of  these  issue*,  the  jury  did  wrong — did  any- 
thing to  warrant  the  interference  of  the  Court.  So  far,  I  think, 
there  can  be  Utile  room  for  difference  of  opinion.  . 
The  only  other  thing  the  jury  did,  wa*  to  assess  the  damages. 
These  they  assessed  at £1000.   I  must  hold  that  these  damages 


were  assessed  In  respect  of  the  matter*  within  the  baa*  1 
cannot  i'a  dvtm  presume  that  the  jury  took  inco  view  lusm 
not  properly  within  the  issues.  Therefore,  I  mastbiltU 
they  did  not  gire  damage*  in  respect  of  Uwnwliitsdsaott  li- 
gations tliat  were  referred  to,  except  lu  *o  tin  as  these  nif>i » 
regarded  as  part  of  the  proceedings  hy  which  the  pktire  n 
wLcLhald,aud  thECxhtbitionpreHMited  til)  Udt  J44rot,slik;:' 
thn  extent  sad  character  of  iliesa  legal  ficocwe>lin*jj  ntnii 
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h?HU*»f  HWjJaNWlS*  watsinwneiUM^ihMnww. 
aljSojl.sL^^ojfl  the  verdict  itself,  that:  the  iui]  pi  t*J 
hw  .^ppliieri,n}f.\itaf,  ^iZf.MafaMui^..  Tl  j»  xu|(  clesr  Bmlaj 
^MrciMfMWiHrV***  pr°PW' J' be&re  cherts  and  I  hurt. 
doui*  tnM,J^*j(,ri.U((riuj!tiindi»cisrdinjr  it  Xroan  tlitsr  am&s* 
tion,  ami  ie.^ucorjuigin  tiujir  verdict  that,  frscy  liadcaotM 
These;  »o  fJMttevs  being  discarded  from  tue  mss  si  at 
forming  elementi  of  the  damage,  there  remained  en  <&) 
matters  to. w|iich  the  evidence  of  the  jmrauer  appesnu  luv 
been,  directed  «i  the  soaccea  of  hi*  damaee.  These  kh. 
Tlie.Ioaa  sustained  by  htm  through  the  stoppiug  ol  bit  us.'..'.- 
tion,  and  kinpleg_  it  closed  from  31st  January  till  ITit  Hint 
and,  Srfly,  Tllsj  injury  dune  to  Ids  credit  and  business  inb>i 
seller  and  printer  at  Reading.  These  injuries  the  jutj  im 
estimated  at. XI 000.  Tlie  jury  have  not  made  anystpsnua 
or  apportionment  of  the  damage*  between  (new  t*o  mivts 
neither  bad  the  pursuer  given  any  schedule,  dot  can  I  u<  t*< 
this  was  ueceasary.  Tlio  tsro  natter*  as  to  which  lbs  puny 
led  evidence  to  instruct  actual  loasand  damage,  were  est,  isi 
strict  sense,  specific  damage*  to  be  estimated  and  proved  •'.i 
arithmetical  accuracy  by  an  accounting.  But  they  p*rt»"l »' 
tlie  character  of  specific  damage* — certainly  not  suiatiuM. ' 
anything  ao  vague  and  indefinite.  Accordingly,  the  psfw 
ICd  evidence  to  instrtiCt  actnal  losa  and  injury  in  regard  le  an 
of  these  heads ;  and  although  the  damage  a*  to  the  whale  owe 
is  slumped  together,  yet  tlie  evidence  enable*  as  10  Babil 
least  a  close  approximation  to  the  proper  division,  if  tin:  <■ 
necessary.  It  i*  said  by  the  defenders  that  these  daougts  •■ 
txceseive — that  the  loss  at  Heading  should  be  ihrowo  «i  ■' 
view  entirely — and  that,  If  it-be  so,  the  damages  are  eicewin- 
and  that  the  verdict  ought  W  be  set  aside  on  that  groeat  2 
the  Reading  matter  were  to  be  thrown  entirely  out  of  ntv,  1 
think  that  the  damages  would  be  excessive,  and  that  tbe  nnLs. 
In  reanect  of  those  damage^  would  becontrary  to  tbe  evtiae. 
fur  *e|avi|t>*  being  out  of  tlie  question,  and  also  titipa**  » • 
separata  eleatent,  we  candeduue  frum  tlte  evidence  of  the  F1' 
suer  pretty  nearly  the  measure  of  his  las*  and 'damage  in  kc: 
to  the  inwrrupticsLof  the  exhibition  in  Edinburgh.  Tom 
hihUion  had  been  going  on  for  two  weeks,  and  the  grwar? 
ceipta.were  from  £1  li  to  £30  per  weak,  out  of  which  t™  h*J  ■ 
defray  all  bis.  expenses,  Tiio  interruption  lasted  aii  *«*v 
which,  if  estimated,  according  to  lbs  suggestion  of  the  dsteedm 
at  the  aaoM  rate,  would  be  from  -£100-so  sUKk  But  it  i(  a 
evuienoe,  that  these)  sin  wenka  w«m.  afc  a  bettsr  aaasno  U  c 
year— indeed  ,tbo  beat  aestson—sntl.  that,  when  |h*t  e 
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Allowanoe  ra  

every  -xeMonable  alkmauo*  is  *»ade  for  them,  oaw-fosnk  >i  ■ 
dsunagas.  s*se**ed  afpsafs  (ft  he  s«  ilassj*  npurtssn  of  theawi-- 
as  oonld,  coosiateoily  *slah  ihp 'Cfefcaos,  to  anoritcd  la  ■»' 
ssnrae.  If  there  was  no  othes-  ei»os*o*  *f  daiagea.  I  sbw- 
haes  -been  of  spinion.  that  tto  dsatagss  J 
much  beyond  wliav  tlie  evideufs  weuW.  ~" 

But  the  punMwr  had  anntbsr  sjMsM ' 
imporuat  and  exteu aire, -and  sshkuVptuhanly'dal  list  aoVt  - 
being  dedoeed  pceciseiy  in  skajauan  hy  an  aoaiaaetavL  1  atla* 
to  the  ailegsd  dastrsciioa  sf  tin-cmHt  andsf  i'm  rns*»< 
bookaelha  aud  printer  at  Kewliiw  -BaktwM  a  matter  ta  »s« 
perhaps  more  was  neoesaalily-lett  to  (fan  distrttkn  (sal  ir- 
tretnent  of  the  jury— awl  appejvetiy  it.  wa*  stiafiULBSil  •>  t  ■ 
eletnsnt  of  damage  that  Mis  greater  psn,  t*j*w*sswias*<  U» 
dauagea,  were  awarded.  Mow.  it  was  to-tsiw-nwt  sf  tas  s> 
that  tlie  defenders  mainly  addressed  UiernastMniaV  tntar  wr 
ment  for  a  new  trial.    They  contended  thai  aw  aaaaasfs  •- 


IN  1HE  COURT  OF  SESSION,  *«. 


picphwvp,  anil  they  also  enritetidetl  that  ihe  MM  Ml  within  one 

or  mure  of  the  other  grounds  fin-  granting  new  trial.  The  first 
uf  these  Is  nrpritt.  They  say  that  they  iliil  nut  expect  that  the 
pursuer  would  present  any  ease  in  regard  to  Ms  business  at 
]{c,"lir>R— thiti  lie  would  go  Into  Hist  matter  at  nil  as  an  tie- 
meat  of  damage,  and  that  they  were  nut  prepared  for  it — that 
tV.cy  ifiil  not  ewisider  it  to  be  within  tbe  summons  or  the  Issue*. 
Accoi-rnrfgrj,  at  tbe  trial,  they  excepted  to  the  ruling  uf  tlie 
Judge  that  it  was  within  (lie  issues — the  bHl  of  exce'ptiona  was 
made  tnVshbject  of  full  argument  before  the  Court— Mid  the 
reiuM  wasfthat'lhe  exceptions  were  d!*a  Hewed,  and  (In  dtrec- 
Ikm  whit*  tMfet'HM  given  by  the  Jidge  »H  (lie  (rial  was  af- 
Krmed."  ''IfriV  proper- to  attend  to  the  term*  of  (turf  direction  Ha 
an  fWtH  M  -theL'ffltceptkuis :—  {Pint  i9ra**.)'*In  so  far  »tr  lih> 
Lordship'  h»a  charged  the  Jury,  lliat  ■nrfet'th*'  Mm  rn'lrnj' 
rwai*f1ihc'.3drj':beh)g  of  opinion  that  Hie  **rmU  wss'wroKg* 
onaly-ewtairteVi.  carried  Into  execution,  end  kept  lip'  Vrtli"  de- 
ti-nAtn:  ikri/ im-«  ftUilhd  Kt  takr  i'Ho  riff  th*  ioW  aiW  owmsge 
ittnVnsf  Hy'rtfe  pursuer  in  his  bustneSairt  Rcai61nK,:  protWed  ft 
•  as  unwed 'to- their  satlsfaeilob  thai  Kneh''lostt  trtd'  damage 
n-ired-flrei+ty'frorniliedeleiiiteHi'liiiiingirbihiiiM'iiM  rMfied 
inru  execution,  and  kept  up  the  said  w  ruiiguus  warttfnr.  (Stcr/nd 
I'wp.)  And  the  counsel  fur  Hie  defenders  further  excepted,  in 
ntpeot  r.-T.i  Cnwan  refuwd  to  direct  the' jfrrythat  nd  dnnjngo 
could  be  eomp^tnilj/  awarded  under  the  aOinwofli  and  issues,  in 
respect  or  Injury  to  the  pursuer's  credit  and  business  as  a 
printer  and  bookseller  in  the  town  uf  Healing."  The  judgment 
uf  the  C-*irt  disallowing  these  exceptions,  and  ufflrhilng  the 
ilh-rctinnl  uf  the  Judge  at  the  lrinl,  ia  now  the  law  of  tills  case. 
It  fixe*  that  this  element  of  damage  ia  within  the  summons  and 
■he  iasue.  But  that  ia  nut  Conclusive  In  the  question  of  snr- 
)t  within  the  summons  or  issues,  there  w     " 


c  plea,  of  surprise,  becans 


e  decisive 


plea  of  absolute  incompetency  would  apply.  It  is  only  v 
tint  plea  doea  not  apply,  th»t  there  can  be  any  room  fur,  or  oc- 
casion to  resort  to,  tlie  plea  of  aiirprise.  Tile  judgment  on  the 
bill  uf  exceptions  is  therefore  not  conclusive,  against  the  defen- 
ders now  asking  fur  a  new  trial  on  the  ground  of  surprise.  It 
■as  maintained  fur  tbe  pursuer,  that  the  defenders  should  have 
tunwd  the  question  of  surprise  at  the  trial,  and  should  have 
objected  to- the  evidence  on  that  ground,  and  that  not  baring 
been  done,  so  they  are  now  precluded.  1  cannot  adopt  that 
view.  The  defenders,  at  the  trial,  raised  the  objection  of  utter 
incompetency,  which  was  a  stronger  and  more  exclusive  oh. 
jection;  and  I  am  not  prepared  to  say.  that,  according  to  our 
mode  of  pleading,  mere  surprise  would  have  been  a  ground 
for  excluding  the  evidence  at  the  trial.  I  consider  it,  then, 
to  be  still  open  to  tbe  defenders  to  pot  their  demand  for  a 
new  trial  on  the  ground  of  surprise,  If  they  can  make  oat  that 
eronnd.  Upon  what  do  they  rest  the  allegation  of  surprise  f 
Tbsy  say  that  the  record  gave  them  no  warning— that  it  wag 
silent  In  regard  to  the  Reading  matter — and  that  they  were 
reasonably  in  tbe  belief  that  tbe  case  would  be  put  by  the  pur. 
uwr  entirely  on  other  grounds,  and  were  wholly  Qtiprepared 
to  meet  that  matter,  on  which  unexpectedly  the  major  part  of 
tbe  pursuer's  claim  of  damage  was  put  at  tbe  trial ;~ while, 
holding,  as  I  am  bound  to  do,  that  the  Mraimtm  fa  broad 
enough  to  cover  this  ground  of  damage,  and  that  the  issues 
are  also  wide  enough  to  embrace  It,  I  must  say  that  I  havo 
rarely  leetroo  meagre,  or"  rather  bo  silent  a  record  In  regard  to 
a  part  of  (he  cane  to  Vvlllcl]  so  much  importance  was  intended 
to  lis  attached  at  tbe  trial  The  exphVhVneas  of  our  records 
by  eoedeaeendehoe  and  atstwent  hat  been  referred  to  here  and 
elsewhere  as  affording  a  valuable  security  against  surprise. 
In  the  present  case,  the  reeord  was)  closed  on  tile  summons 
(which  si  in  the  old  Jbrrsr)  and  tlie 'detente*,  wifhotrt  any  eon. 
dcseeodenoa.  That  wetdd  have  been  of  no  consequence  If 
the  summons  had  -been  evptiett  on  the  point  in  question. 
But  while  It  is  very  full  on  other  point*,  I  can  frnd  Very  little 
in  it  to  Indicate  that  tbe  pursuer's  business  and  OKtHlM  need- 
ing ware  destroyed  by  the  sslsdre  and  detention  of  the  pic- 
ture  in  Edinburgh,  and  that  be  intended  tomahe  the  defenders 
icspoorfbia  in  damages  for  the  . lest rn.-t Ion  of  that  business 
and  credit.  To  what  extent  this  should  aflbot  the  question 
now  before  in,  ia  a  matter  to  whtob  I  shall  afterward*  advert 
In  the  meantime,  I  shall  proceed  to  notice  the  character  of 
the  evidence  which  the  pursuer  haa  adduced  In  reference  to 
this  branch  of  his  case.  The  defenders  contend,  that  In  re- 
gard to  this  branch  of  the  case,  the  verdict  Is  contiary  to  the 
evidence.     Tbe  ruling  of  the  Judge  at  tbe  trial,  affirmed  by 


the  Court,  was,  that  the  jury  might  lake  Into  view  the  lorn 
and  damage  suffered  by  the  pursuer  in  his  business  at  Beading, 
provided  It  was  proved  that  such  loss  and  damage  "flowed 
directly"  from  the  defenders  having  obtained  and  carried  into 
execution,  and  kept  up  the  wrongous  warrant.  Under  that 
mltng,  tbe  pursuer  endeavoured  to  establish  that  bis  business 
at  Beading'  bad  been  utterly  ruined,  and  that  this  was  wholly 
attributable  totheseieure  and  detention  of  the  picture  at  Edin- 
burgh, arid  that  he  was  entitled  to  compensation  for  that  lues 
of  business.  Wbat  sort  of  evidence  did  the  pursuer  adduce 
iu  support  of  this  part  of  his  claim,  and  what  surt  of  evidence 
might  be  expected  in  support  of  such  a  claim,  tbe  element  of 
solatium  being  out  of  the  case  f 

The  evidence  whioh "was  adduced  Is  contained  in  the  testi- 
mony of  two  witnesses.  Major  and  Webb — [see  ante,  p  168). 
That  evidence  goes  to  establish,  that  immediately,  or  very  soon 
after  the  Intelligence  of  sehsureof  the  picture  reached  Beading, 
the  puisuer'a  business  tell  off,  and  very  soon  ceased  entirely, 
and  they  give  their  opinion,  that  there  was  no  other  reason 
for  this  than  the  seizure  of  tbe  picture  ;  and,  In  confirmation 
of  thin,  tliey  statu,  that  several  people  in  Heading,  on  hearing 
uf  the  seizure  of  the  picture  as  the  property  of  another,  said 
that  the  puisuer  was  a  mined  man  ;  they  also  speak  as  to  an 
attachment  anil  sale  by  a  Chancery  creditor,  the  particular  his- 
tory of  which  they  do  not  give.  These  witnesses  do  not  explain. 
how  the  seizure  operated  to  the  prejudice  of  the  pursuer's  bust. 
lu-tM — they  do  not  say  that  the  profits  of  tbe  exhibition  sup- 
plied the  business  at  Heading  with  funds,  or  that  the  possession 
of  the  picture  wue  a  source  uf  credit  in  reference  to  that  biwi- 
ntiw.  or  state  how  the  seizure  of  the  picture  wan  to  atlect  that 
busiueiw.so  auto  make  it  appear  that  the  loss  "  flowed  directly" 
fiom  the  illegal  Beiwreandiietention.  A  claim  to  the  property 
of  the  picture,  If  legally  put  forward  by  tbe  defenders,  would 
nut  bare  been  a  ground  of  damage  within  this  action.  It  is 
the  wrongous  seizure  and  detention  that  la  the  ground  of  ac- 
tion, and  the  lues  and  damage  to  the  business  at  Heading  must 
be  loss  and  damage  flowing  directly  from  that  seizure  aud 
detention.  Then,  again,  these  witnesses  say  that  they  knew 
nothing  of  the  state  of  the  pursuer's  affairs,  or  tbe  pruliu 
of  his  business,  but  they  Bay  that  be  had  a  bookkeeper  of  the 
name  of  Uamley,  aud  of  course  books  kept  by  Hamley.  But 
Hainley  la  not  brought  forward,  nor  ate  the  books  produced. 
Neither  are  any  of  the  pursuer's  customers,  nor  any  parties 
whi  bad  dealings  with  hiln,  brought  forward  to  give  evidence. 
There  is  a  want  of  that  evidence  which  the  pursuer  might 
havo  adduced,  and  which  would  have  enabled  the  jury  to  deal 
with  tbe  case  on  satisfactory  grounds.  In  any  view,  it  might 
lie  necessary  that  something,  perhaps  a  good  deal,  should  be 
left  to  the  discretion  of  the  jury  when  the  proper  elements 
were  put  before  them.  But  I  think  that  the  pursuer  should 
bare  put  before  them  proper  detach  ts  whereon  to  exercise  their 
discretion  ;  t  *hot*l'net  have  kept  back  that  evidence,  Bud 
thrown  everything  upon  random  guess,  excluding  if  possible 
any  test  as  to  excess  of  non-excess.  £2000  or  £8900  might  bare 
Iwen  given,  as  wVB  as  £11100*  upon  the  case  as  presented. 
But  If  bvldence  had  been  adduced  by  the  books,  aud  tbe  boob, 
keeper  snid  otherwise,  the  jury  wonld  have  had  elements  be- 
fore tbtm  -whereon  to  rwuva  satWaotory  deduction. 

Thus;  while  the  defenders,  on  tbe  one  hand,  were  not  pre- 
pared fur  this  part  of  the  caie,  the  pursuer,  on  the  other  hand, 
has'  riot  thrown  the  light  upon  it  which  he  ought  to  have 
done,  or  whioh  would  bare  enabled  tbe  defenders  to  sift  it, 
and  1  (Wt  think  there  were  grounds  foe  tbe  sward  uf  so  much, 
if  any,  diimftcr»  cm  that  head,  an  the  case  stood  In  evidence. 
I  think  that  this  Important  part  of  the  case  bus  not  been  pro- 
perly Investigated  or  Mttsfkutertry  tried. 

'To-  enabie  Us  to  grant  •  uew  trial,  If  It  should  be  thought 
that  4he  jifs*lce-of  the  ease  demands  that  course  to  be  followed, 
it  1s' not  neceamry  that  tbe  circumstances  should  he  inch  as  to 
bring  l(;Btric'tlr  within  the  category  of  surprise,  or  of  the  vur- 
dtct  being;  contrary  toevWence,  or  of  palpable  excess  of  damage. 
The  statute  T60  Ueo.  III.  c.  4Z),  after  enumerating  these  and 
other  grounds  on  which  new  trial  may  be  granted,  adds  to 
the  enumeration,**  or  for  such  other  cause  a*  is  essential  to  the 
justice  of  the  case."  At  the  same  time,  althongh  these  words 
may  appear  to  he  of  wide  application,  greet  care  and  caution 
must  be  exercised  In  the  application  of  them.  The  Court  will 
not  interfere  with  a  verdict  rashly,  or  on  any  loose  notion  that 
the  case  might  perhaps  be  better  sifted  by  another  trial.  But 
if  it  should  appear  that  the  circumstances  approach  closely  tu 
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one  or  mora  of  those  grounds,  recognised  u  clear  grounds  for 
granting  a  new  trial — If  It  should  appear  that  one  of  the-  par- 
ties has  been  exposed  to  disadvantages  bordering  upon,  if  not 
amounting  to,  a  serious  hampering  of  Justice — if  it  should  fur- 
ther appear  that  the  other  party  has  failed  in  the  duty  he  owed 
to  justice  by  throwing  all  the  light  upon  the  cane  which  might 
reasonably  be  expected  from  him,  and  without  which  a  satis- 
factory result  could  not  be  arrived  at — and  if  the  result  which 
has  been  arrived'  at  Is  an  award  of  a  sum  for  attual  damages 
to  an  extent  for  which  we  see  no  materials  in  the  evidence, — 
I  think  It  doe*  b«coms  the  duty  of  the  Court  to  Interfere, 
to  the  effect  of  allowing  the  case  to  be  tried  over  again,  oa 
such  conditions  m  may  be.  prescribed,  in  the  hope  that  ft  may 
be  tried  more  satisfactorily.  This  course  has  been  followed  In 
iwveral  cases.  In tlieoase  of  ffif«Aenv..HM*r,(2Mur.600l, the 
Lord  Chief- Coiumissloqer,  alter  noticing  some  of  the  features 
of  the  case,  said— i"  But  the  difficulty  is,  that  there  was  such 
negligence  on  the'  part  of  the  defender,  that  we  can  scarcely 
grant  this  on  surprise — 1  would  therefore  rather  ground  it  on 
the  fundamental  principle,  that  there  maybe  doubt  bow  far  jus- 
tice lias  been  done  in  the  case,  than  on  any  distinct  groaud." 
Then,  after  remarking  on  the  unsatisfactory  character  of  the 
evidence,  his  Lordship  noticed  the  kind  of  evidence  that  might 
be  expected  in  a  new  trial,  and  concluded  by  saying—"  (Jn 
the  whole,  it  appears  to  me  that  this  case  has  not  been  suffi- 
ciently tried  fur  the  purpose  of  justice."  A  new  trial  was  ac- 
cordingly granted, — and  the  result  was,  that  while,  in  the  Qist 
trial,  a  verdict  had  been  given  In  favour  of  the  pursuer  for  a 
large  sum  of  money,  the  verdict  In  the  second  trial  was  in 
favour  of  the  defender. 

In  the  ewe  of  Oolimt  v.  HmiUon,  15th  Feb,  1838,  Lord 
Corehouse,  who  gave  the  lending  judgment  granting  a  new 
trial,  said—"  I  do  not  mean  to  say  Chat  I  bold  the  verdict 
which  was  given  to  have  been  contrary  to  the  evidence  led 
at  the  trial.  I  do  not  mean  to  say,  that  if  I  had  bean  a  jury- 
man present  throughout  the  whole  trial,  I  should  have  given 
a  different  verdiot  from  that  which  was  given.  But  I  think 
the  case  was  not  completely  or  thoroughly  tried.  I  think  it 
was  not  so  tried  as  to  enable  the  jury  to  arrive,  with  certainty, 
at  facts  which  wars  vital  to  tk*  case;  ami  which  may  sell  be 
arrived  at  with  certaiesjf,  And,  therefore;  unless  a  new  trial 
be  grantedv  the  canes  wilt  have  eosae  to  an  end  without  its 
tTuenteritshavtng>evorbbenthor<M^hlytrted.  That  would  not 
be  dispensing  jcetioe  to  the  parties,  and  should  be  prevented 
If  there  are  legal  and  competent  means  of  prerentuttg'it,." 

In  the  case  of  ffMw  t.  Gray  and  alien,  10tb  Feb.  lfflfl,  a 
trial  broke  down,  and  a  verdict  was' found  for  the  defender,  in 
consequence  of  a  document  being  rejectee?  for  want  ofa  stamp. 
The  objection  on  the  stamp  law  aorta  not  beheld  to  take  the 
party  l.y  surprise;  But  the  Court  granted  a  new  triah  at  bain*; 
essential  to  the  justice  of  the  ease- 
In  the  case  atOye  and  Co.  v.  IfaUam,  26th  June  1892,  a  new 
trial  *a»  granted  nominally  on  the  ground  of  surprise,  though 
realty  the  circumstances  comrlttuting  the  surprise  were  not 
much  Ktronger  thau  occur  here, 

fit  the  Case  of  SfiOer  v.  6Vtb,  (10  Ditnlop,  p,  718),  atfhdagh 
the  argument  for  the  new  Mai  appears  tolit  reported  only  On 
the  question  of  evM^nce,  the  motion,  according  to  my  recol- 
lection, was  rested  also  on  other  grounds,  indiialirg'  excess  of 
dwrnegw,  and  the  opinion  Of  the  Quirt  was :  announced  to  be, 
that,  "  utirier  all  the  crrcu  instances,  tliere  ought  to  be  a  new 
trial."  '  "'■      '   ' 

Looking,  then,  at  the  circumstances  of  the  preseM'case  a*  I 
havW  skated  them,  and-  looking'  at  these  precedent*,  anil  to 
■wtfet'rt;WeB**aTy»o*a!d*  tfuthg  juslloefu  this  case,  i  have 
come  t'Vthf«»iclilHiofi,'t*Bt,weOffgiittograBt»'nHw  trial  on 
oonaitloB  of  the  'defenders-  paying  the  pursier-*  fniswanuous 
e*  1*0*0*  nl  the  farmer  trial.'  '  ■     - 

LordtCtiirin'ghnne  and  leory  WnCurreel 
Lord  FtUerton  absent  '  -'" 

The  Owt  prenoonced  the  foUrwinginterkwateri-— 

"  Set  aside  the  verdict  in  this  case,  and  grant  a  new  trial, 

on  the  defenders  paying  the  expenses  of  the  former  trial,  in  so 

fur  as  these  expenses  are  not  available  on  the  new  trial ;  ap- 

point  an  account,"  Ac. 

Prtddiay  Judge,  Lord  Cowan  < — Act  Lord  Advocate  (Inglu), 
Young;  James  Lwwmrt,  SS.C.  Agtnt.— AH.  Sandliiru,  Usee ; 
lnglls  and  Leslie,  W.S.  Aguiu<—Xt.  Cfc.*.-(W.O.T.) 


22o»  June  1852. 
Fiam  Diva  i  oa. 
No.  2G4.— Wujj«  Thomson,  Ptutur, ».  i'a. 
Fabbbll,  Dtjmder. 

Expenses — Process — Becord — In  an  action  rAni jmil 
Court  of  Section  Act  of  1850,  In*  defender  dprtned  hi  *v\\p, 
to  cIok  tic  record  on  lummont  and  drfcuttt,  rift  mmii  •lira 
by  the  purliitr.  Tmltad  oj  a  inmple  minus*  o/"  rfmtaj,  ii<  pnr 
tendered  a  minute  referring  in  general  termi  to  certain  rniip  m 
conetpotidnict  to  ot  founded  on  by  him.  Tie  ifmirr  t*a;  i 
dined  to  clou  on  thii  minute,  a  retold  trot  SUB  up  ij erin 
.derict  and  annrerl.  The  purtuti'i  plea  on  rtiftfaimliyj 
.  to'  Raifna  JdiJtit^t/u  defender,  allhpajh  sVjMram  sanKiA  J 

'  ike  ciiftae'.  icai  foiind  ftititltd  fo  tits  iz/teiitt tifmOiligii}  fWi 
*y  condescendence  ,'iiid  aniteeii,  and  tuii-Ifard  if  w  nfo* ; 
~tfo  debate ffifri*f.;j  i(\     'itiY 

This  «ua  **-ae*too.:t*  recover  payaeai  nf «  aeL-. 
aecotrnt-ittflurred'tO'tue  pursuer  by  the  Ittt  Alraw 
Wbofl  ofWloablirridtfli.  ~  It  was  raised  sgKo.1  ife  k 
fender  aa, being  the  heir  and  representative  of  Ik  t 


The  defender  expressed  his  willingness  to  cm  w 
record  on  snmimons  and  defcnwn,  together  mthicm-' 
of  denial  by  the  pursuer  of  the  statements  in  tkdifcw 

Instead  of  this  simple  minute  of  denial,  the  psia* 
tendered  the  following — 

"Suum,  for  the  pursuer,  stated,  that  he  wMwilliiicfc'i* 
the  record  in  the  conjoined  actions  nndera  de  nisi  oils'''*" 
meiitd  in  the  defences,  and  under  a  reference  to  tiiewi^. 
In  favour  of  Dr.  Young  and  relative  deeds,  the  corrapw*)' 
between  the  parties  and  others  relative  to  the  aecann t> **■' 
the  proceedings  under  the  remit  to  Dr.  BanjauiiD  Wiliiier: 
and  the  proceedings  in  the  commissary  court  of  Abodes^ 
in  relation  to  the  deceased's  cxecutry." 

The  defender  thereupon  declined  to  close,  sal  t  iw 
was  made  np  b;  condescendence  and  answers. 

The  pnrsaei's  sec  ™i.  plea  in-law  appeoiieil  w  bit" 
descendence  was  as  foitows:— 

"In  the  circumstances  which  have  occurra!  but,  fe-' 
fenders  are  barred  from  objecting  to  the  amount  rfifcr 
suer's  claim  by  tho  report  of  l>r.  William.un,  ind  iher.ji" 
proceedings  and  oomtnunicatlopi,  which  are  cenchumif*1'! 

The  -Lcrrd  Ordinary  pronounoed  an  iatorlocuttr  P' 
rally  in  the  pursner's  favour,  except  with  nfer« l 
thiB  second  plea.  The  interlocutor  contained  th-  H* 
ing  findings:— 

'-  Find*  lite  pursuer  entitled  to  expenses,  except.  l*t<*B 

Snse  of  procuring  Dr.  Williamson'*  report,  aadssv  omf* 
uce  regarding  it,  which,  if  nut  diaaUuwml,  laifrhifciTtto1 
proper  ilemi  of  charge;  and,2ii,  the  expense  attending  ti*F 
|uralion  of  the  ivuurd  hy  cimtlewsendi^ice  and  aMStn.  • " 

debate  thermu Kjmts  t  lie  i^efaader  culiuel  v>  * 

penses  incurred  in  the  preparnlioii  of  llw  sskl  rewt" 
itne-thlnl  of  th¥Pxr*ni--atMH(rtngtlieilv!Jhre'iponil;>ii'B 
neither  parry  etitttted  to1***  Mpeehe-  -Br'toe -tobste  i»»  ■* 
quc*tinn  of  expenses. 

"  Mole. Tlie  defender  Mrs.  fttrreU  «■*" 

hare  closed  on  summons  and  defences,  and  a  simple  »u> 
denial  by  the  pursuer  of  the  stansnenta  iu  the  det-eea  ><  ■ 
mitted  In  the  summons.  But  the,  put* uer  wouM  oolf  **' 
do  so  with  a  minute  in  the  terra's  of  Ihst  fonuini  h'u*=" 
ens.  Itisclear  th*t[hedefr'n*rt*tiMtiot  befiiHjws' 
to  accede  to  this,— and  Use  bW^vMsneeef  ktrrifrd  wW 
that  alien  the  jeuord  was^wpaiaiLta* 


ui.tondej. 


adeo 


»eaacl^r 


IMS  UHUMSKKWWiMI.  ISSSBWSl'JSaf 

iu  hy  his  minute,  without  the 

of  explaauioo,  and  |o  raise  0~ 

be  afterwarda  emieavoursst.4 

which  .took  place  before  thai 

against  which  tha  defender  -«  ic(,'«r»i'-.~w  r-.  , 

included  the  report  of  fir.  Willinraeon  tfliimm-** 

fun  I f I  i  il  iiilhiiii  iniw  twIjajIw-ir-T 


ia.12.1 


IN  THE  COUltT  OF  SESSION.  Ac. 


■r,  being  the 


laying  the  sum  so  reports*!  as  due  to  i 
'ul]  nninnnt  of  the  charge  marie  by  Mm. 

"  It  it  quite  plain  that,  except  to  serve  that  object,  the  re- 
cord by  condescendence  unit  answer*  was  wholly  nonacesaary , 
l(  the  pursuer  had  not  had  that  in  view,  there  can  be  do  doubt 
hat  the  record  would  have  been  closed  on  summons  and  de- 
-nccs,  for  It  wait  thnt  alone  that  dictated  tbe  framing  the  pur. 
ntr1*  minute  in  the  terms  It  beam.  The  Lord  Ordinary  comes 
a  this  conclusion,  because  he  is  altogether  uuaMu  (o  discover 
jit  other  reason  tor  the  minute  not  having  been  in  the  usual 
urrn;  and  the  record,  as  prepared  ou  the  pursuer's  part, tea ves 
he  case  precisely  where  ft  was,  except  in  so  fur  as  it  relates  to 
1  ■■  sj.i-L'iitt  matter  of  Dr.  Williamson's  report,  and  ib)  binding 
fleel  against  the  defender.  But  thnt  being  unquestionably  the 
arise  which  alone  led  to  that  portion  of  the  procedure,  it  is  now 
led  that  tbe  pursuer  entirely  failed  in  bis  objucl,  for  the  nlea 
i  law  was  disallowed  by  tbe  remit  to  Dr.  Alison,  upon  the  foot- 
■ij;  of  whose  report,  and  not  that  of  Dr.  Williamson— which, 
he  pursuer  maintained,  bound  the  defendetu-tfM  elalu- again  at 
he  defender  is  to  be  settled.  Here,  there»>re,  e«penw»  yibolly 
seii>s  were  occasioiied  by  the  course  of  pltad  in  jr. followed  by 
he  pursuer ;  and  tbe  Lord  Ordinary  is  of  opinion,  that  for  the 
raw  in  preparing  the  record  the  pursuer  has  not  only  no  claim, 
nt  that  the  defender  is  entitled  to  the  expenses  thereby  in- 
nrred  by  her. 

"  He  does  not  think  the  defender  entitled  to  tbe  whole  ei- 
rn«e  of  thu  debate  on  the  record,  as  it  involved  discussion  as 
i  the  party  to  whom  the  remit  was  to  be  mode;  and  even  had 
le  record  been  closed  on  summons  and  defences,  some  eapea- 
■f  would  have  aiiseu  in  bringing  tbe  case  before  tbe  Laid 
rdiuary,  and  arranging  the  remit,  to  which  the  pursuer  might 
sve  had  a  claim  ; — still  the  actual  expenses  must  have  consl- 
erahly  exceeded  what  in  that  case  they  would  have  amonnt- 
i  to,  sad  tbe  defender  has  therefore  been  found  entitled  to  a 
onion  of  the  expenses  of  tbe  discussion." 

The  pursuer  reclaimed,  and  prayed  the  Court  to  find 
ira  entitled  to  hie  whole  expenses. 

Lord  Pmidmt. — I  am  not  disposed. to  differ  from  the.  Lord 

rdiuary  as  to  this  matter  of  amending  the  record.  The 
itnute  which  the  pursuer  proposed  to  pot  la  was  a  very  an- 
nul one.  It  reserved  to  the  pursuer  tbe  power  of  founding 
»u  certain  deeds,  without  any  explanation  of  the  object  for 
hicli  these  deeds  were  to  be  so  introduced  and  founded  on. 
lie  defender  was  entitled  to  know  toe  purpose  for  which 
k  deeds  were  to  be  used.  When  a  record  was  accordingly 
ill-  up,  tbe  object  of  the  reference  was  explained  in  tbe 
conil  plea  in  law — (reads  that  plea.)  Ou  that  plea  the  pur- 
er was  wholly  unsuccessful ;  and  in  the  decision  pronounced 
;ainst  him  on  that  point  he  acquiesced.  Therefore  it  is  dear 
at  liis  object  In  referring  to  these  deeds  was  one  In  which  lie 
i>  ultimately  (ailed.  It  is  in  these  circumstances  that  the  Lord 


a  that 


,e  pmsi 


:r  the  . 


•sol 


•  paring  a  record,  and  finds  the  defender  entitled  to  tlrcrte 
lances.    In  that  decision  I  quite  concur.    Tin  lew  sprincl- 
e  \>  involved,  or  the  Lord  Ordinary  has  goue  palpably  wrong, 
e  Court  will  not  interfere  In  the  question  of  expenses. 
The  other  Judges  concurred. 

The  Court  adhered. 

lord  Ordinary,  Wood— rt«.  ijhwid  i  Shaod  and  FarquhsF, 
•S  Agenti— All.  Haiiulanei  JWOSSj  Araolt,  Vi&.-Agtntf— 
.  fink,— (F.H.) 


aaei-Jwiw  la/ia.  

PrswDtvwnw."'    ' 
So.  265. — WnjJAH  M'Cdbbiijj  ComfXaiopT,  v. 
John  i'uurowy  Jletpoadent. 
iditatlo  Fugss  WarTeTrt^DiHgrrrice:  n-VH3>r  m  ojtpSraftoit -far 
)  madltatto  T8g»  iwrntnr,  At  rfliiw  staj  ordaivd  le  br  i*ipri- 
t:iird until  As  iMuld  find  andimt  de  judlcfo  Blsti,  wdtraptthUy 
•j  'j.i/  to  the  debt,  vnd  altn  Marfan  for  the  expense*  to  bt  avartled— 
ft'  U,  1.   That   the  warnmt  wu  lad.     2.  That  It  nmld  not  bt 
wmUdhy  a  ratrietioa  ttndntdtm  the  part  of  tht  eredttor. 

The  respondent  presented  an  application  to  the  Sheriff 
Ifumfriesshire,  setting  forth  that  the  complniner  owed 


Mm  jE34:i":1,  nod  was  in  meditation*  faga.  The  peti- 
tion prayed  the  Court- — 

"togra'it  warrant  to  apprehend  and  bring  the  said  William 
M'Cubbir.  before  you  for  examination,  and  thereafter  to  com- 
mit him  to  the  tolliooth  at  Dumfries,  therein  to  be  detained 
until  lie  finds  sufficient  caution,  acted  In  your  Lordships'  court 
books,  (fe  judidotiaH,  in  any  action  for  payment  of  said  debt 
and  consequent*  which  may  be  raised  against  him,  at  the  in- 
stance of  the  petitioner,  within  the  next  three  months." 

The  warrant  granted  by  the  Sheriff  was  in  the  fallow- 
ing terms:-— 

"Having  resumed  consideration  <.f  the  petition,  productions, 
the  deposition  of  the  petitiuuer,  and  the  declaration  of  the 
dt-fuDder,  grants  Warrant  to  apprehend  William  M 'Goblin 
within  designed,  and  to  commit  blm  to  the  tolbooth  of  Dum- 
fries, therein  to  be  detained  nntil  he  find  sufficient  caution, 
acted  In  the  books  of  Court,  dt  indicia  n'jii.  In  any  action,  for 
payment  of  tbe  debt  mentioned  in  said  petition,  to  be  brought 
against  him  at  the  petitioner's  instance  in  any  competent 
Court,  within  three  months  from  this  date,  under  a  penalty  of 
£84: 16: 6  sterling,  being  tbe  amount  of  the-  debt  specified  in 
the  oath  and  petition  aforesaid ;  and  also  ctintion,  acted  as 
aforesaid,  to  free  and  relieve  the  petitioner  from  any  expenses 
that  may  be  Incurred  by  him  In  prosecuting  such  action,  in  so 
far  as  the  same  may  bo  awarded  against  the  said  William 
B-Cubbin." 

The  present  note  of  suspension  and  liberation  was  pre- 
sented by  the  com  plainer  on  various  grounds — which 
were  ultimately  limited  to  the  alleged  informality  of  the 
warrant,  in  respect  that  under  it  he  was  bound  to  find 
caution  under  *  penalty,  and  also  caution  for  expenses. 
The  respondent  offered  to  restrict  the  caution  to  be 
found  dejutlicio  sioti  in  common  form. 

The  Lord  Ordinary  pronounced  tbe  following  interlo- 
cutor:— 

"  In  respect — In,  that  the  oompUlur  waa  on  the  eve  of 
leaving  this  country  when  apprehended  ;  2d,  that  ths  allega- 
tions In  tbe  reasons  of  immhmm  are  not  supported  by  proof 
of  any  kind,  and  nre  posldvrty  dchiodlry  therrsipotidBnt;  and, 
»d,  that  tbe  note  iBpresesitad  without  cHUtJon.— refuse*  the 
note:   Finda-thc  respondent  rnrtitleifcto  ixpenses." 

Tbe  complarner  reclaimed,  and  referred  to  Campbell 
v.  Robertson,  20th  Nov.,1847.  - 

Tbe  respondent  quoted  Meitland,  14th  Nov.  1648; 
British  Linen  Oo.  i>.  Clark-son,  7th  Dec.  1765,  M.  2054; 
Hemes,  o.  Lidderdale,  7th  March  lTCff,  M.  2044, 

Lard  1'midetit. — This  ease  la  attended  with  some  nicety  and 
diilieulty,  looking  at  tliocosise  of  previous  authorities,  and  the 
principles  applicable  to  such  warrants. 

Bure  ths  application  (or  a  warrant  against  this  party  aa  in 
totdiiationejuga,  is  w*]l  Biade^-treads).  A  warrant  gre-oUd  la 
terms  of  that  spplicnti'  m  would  have  been  a  good  warrant. 
But  tbs  warrant  waa, nqt  granted  In  those  terata  There  ha* 
btten  some  thing  adjusted,  probably  in  oonatruct  ion  of  the  words 
"and  oansoqusots."  Tba  debtor  is  called  onto  -find  caution, 
lit,  for  tbe  debt,  being  the  penalty  specified  ;  and,  2d,  for  tbe 
expaeses'of  process.'  . 

The  objection,  is,  that  as  to  both1  these  poiats,  and  at  all 
c.vopts  aa  to  the  latte>r  Uis  warrant  aras  incompetent  and 
illt«»l-  .Tlieie-waa  then  some,  coifwposdctioe  as  to  the  whole 
natJMjift  regard  to  which  neither  party  waa,  or  wished  to  be 
explicit  Each  party  sought  to  take  wlvantageaf  sheotherbr 
the  excluding  of  one  fart  of  it  si  theroae  way  or  the  other.  All 
tbe  correspondence,  however,  left  the  matter  just  where  it  was, 
except  the  objection  to  the  competency  of  requiring  caution 
for  eiamncs.  The  party  wis  f  is  prisoned— and-  the  objection 
was. taken,  that  he  had  been  unduly  required  to. find  caution 
for  expenses.  On  tho.  oiherside,  it  is  contended  that  the  war- 
rant lor  imprisonment  until  tbe  party  should  find  caution  lie 
juckrio  tiitt  was  not  enlarged  by  adding  to  it  tho  legal  penalty 
of  the  debt,  and  the  expenses  of  lie  recovery,  these  being  but 
the  legal  ooaBeqUenees  ot  the  debt  And  the  creditor  says  he 
is  now  wining  to  depart  frofn  ths  latter  part  of  the  averment 


REPORTS  OF  CASES  DECIDED 


[lm* 


Looking  at  the  cases  which  were  decided  on  this  branch  of 
the  law  ncar)j>  a  century  ago,  I  ahould  say  that  they  afford 
mhio  authority  for  this  doctrine  of  the  creditor.  For,  in  these 
cams,  where  the  warrant  required  the  alleged  debtor  to  find 
caution  not  only  dt  juditw  tiili,  hut  also  judUanm  sahii,  the 
Court,  on  the  motion  of  the  creditor,  allowed  the  latter  to  be 
discharged  from  the  warrant.  That  certainly  goes  very  near 
the  position  to  which  the  creditor  now  wishes)  to  reduce  the 

Here  the  suspender  refers  to  the  later  case  of  Wilson  v. 
Gnrrioch — (supra,  vol.  xiiii.  p.  639} — where  a  warrant  obtained 
on  a  petition  against  a  party  as  in  medilatiane  fugrt.  was  treated 
as  indivisible.  There  the  wairant  was  to  imprison  the  party 
until  he  should  find  caution  with  reference  to  any  action  raised 
or  to  be  raised  for  that  debt. 

It  seems  to  m«  that  everything  whloh  relates  to  the  penalty 
and  expenses  ought  to  have  been  out  of  the  warrant  It  may 
be  that  these  may  be  the  legal  consequences  of  the  debt,  if  that 
debt  should  ever  be  made  out  against  the  alleged  debtor.  But 
here  the  cautioner's  proposed  obligation  is,  not  to  pay  the  debt, 
but  to  produce  the  party  in  Court  It  was  therefore  irregular 
to  exact  caution  for  eipenscs  and  penalty.  That  should  have 
been  left  to  the  operation  of  the  law.  The  warrant  is  not  even 
qualified  by  the  words  which  might  have  been  expected — "  as 
the  same  may  be  found  due  by  the  Court." 

Looking  to  thu  warrant  as  It  now  stands,  I  think  the  pro- 
per course  for  us  to  follow  is  to  treat  it  as  a  whole.  It  seems 
to  me  b  dangerous  power  for  the  Court  to  assume  to  assist  this 
party  in  carving  oat  a  legal  warrant  out  of  the  procedure  be- 
fore ud.  Theru  may  be  cases  in  which  the  warrant  may  consist 
of  various  parte  clearly  separable  from  one  another,  as  where 
tliu  debts  sued  for  are  neparate  and  distinct.  But  this  is  not 
the  case  here.  This  party  is  in  a  position  to  say,  that  if  the 
warrant  bad  been  regular,  be  would  bare  tendered  regular 
and  proper  caution. 

On  these  grounds,  I  am  for  passing  the  bill. 

]*>rd  Cumngham*. — While  I  agree  in  the  conclusion,  and  in  the 
greater  part  of  the  observations  made  by  your  Lordship,  I 


to  pronounce  thu  warrant  objectionable.  For  example,  if  the 
bond,  after  binding  the  cautioner  for  a  debtor  A  jutlido  iu»', 
had  merely  added,  "  under  the  declaration,  that  if  he  failed  to 
present  the  debtor,  he  should  be  liable  in  such  part  of  the  debt 
and  expenses  as  the  Judge,  in  the  action  to  be  brought  as 
aforesaid,  might  find  due," — that  would  only  be  declaring  the 
IukuI  and  technical  extent  of  the  obligation  to  find  caution  dt 
jutHeio  nrli ;— and  it  would  .team  bard  to  bold  that  a*,  an  in  - 
.competent  mode  of  certifying  to  plain  men  the  real  extent  of 
the  obligation  they  undertake ; — especially  a*  the  style  of  these 
bonds  is  not  fixed  by  statute,  and  the  whole  proceeding  of 
ap prehension  injvgz,  is  not  very  ancient 

But  the  present  is  a  different  case.  The  obligation  In  the 
bond  for  the  principal  sum  is  erroneously  made  absolute,  "  under 
a  /iinailg  0/  £31 :  16  :  5  Sterling,"  being  the  amount  of  the 
debt,  Ac  After  which  follows  the  clause  of  obligation  as  to 
.expense*,  in  those  words — "And  also  caution,  acted  as  afore- 
said, to  free  and  relieve  thu  petitioner  from  any  expenses  that 
may  be  recovered  by  him  In  prosecuting  said  action,  in  so  far 
.  as  the  same  may  be  awarded  against  the  said  William  afCnb- 
.  bin."  That  obligation  appeaia  to  me  lees  exceptionable,  as  it 
just  announces  the  law;  but  the  preceding  clause  as  to  the 
prin-ipal  tun  cannot  be  sustained ;  and  it  vitiate*  the  warrant 
Sly  chief  difficulty  has  arisen  from  the  proposal  talked  of 
to  restrict  the  warrant  to  the  first  and  leading  appointment  of 
the  Sheriff  to  find  caution  sit  jadido  aid ;  but  the  debtor  has 
been  detained  tome  weeks  In  jail  on  a  wrong  warrant,  and  I 
cannot,  in  a  question  affecting  the  liberty  of  tbs  subject,  dissent 
from  your  Lordship's  proposition  to  suspend  this  warrant, — 
leaving  the  creditor  to  apply  again,  If  he  be  so  disposed,  for 
a  warrant  against  the  debtor  in  proper  and  competent  terms. 
The  correspondence,  especially  the  letter  of  17th  Hay  from 
the  suspender's  agent,  excluding  all  obligation  for  expenses, 
shews  that  the  debtor  or  his  ajceot  insisted  on  a  gnuttr  ex- 
emption from  caution  than  the  creditor  was  bound  to  grant, 
as  caution  de  judicio  listi  certainly  includes  caution  for  expen- 
ses, if  theJodgn  in  the  action  of  constitution  award*  them.  The 
suspender  did  not  urge  the  plea  latterly  maintained  in  this 
Court ;  and  what  effect  that  ought  to  bar 
be  afterwards  considered. 


line*. 


Lord  Iroiy, — I  have  come  to  the  si 

out  this  discussion,  and  carrying  In  my  u ... 

the  Court  in  the  case  of  Wilson  tr.  Garriocb,  I  caimixujk: 
I  had  any  doubt  from  the  first. 

This  Ik  one  of  those  esses  in  which  this  Court  U  in, 
jealously  required  strict  regularity  of  procedoc.  L  it 
web  cases,  your  Lordship's  predecessor  began  hit  opijia:. 
remarks  similar  to  the  folio  wing,  which  ant  what  bjSsat- 
the  case  of  Wilson  e.  Garrioch— {reads.)  It  is  inpistii 
state  more  clearly  the  rule  on  which  the  Court  cujUbit 
I  think  that  the  objection  is  not  frivoloiss,  bat  Usiitik 
into  the  substance  of  the  whole  procedure. 

There  was  a  petition  to  impose  upon  a  party  the  cfcter. 
to  And  caution.  The  warrant  is  not  in  conformity  m-  \_ 
prayer.  It  is  clearly  vlirapttita — (reads  it) — - iar« »«ut . 
this  date."  If  it  had  stopped  there,  no  blonder  swish. 
been  committed.  The  blunder  begins  at  tbe  InbtoKtu: : 
the  penalty— (reads.)  That  should  have  been  Jell  1 1  hi 
Itself  out  I  may  notice  by  tbe  way,  that  the  cautiun  s  t, 
gether  indefinite.  1  do  uut  rest  my  opfnion  npuu  that,  ra  . 
think  It  right  to  notice  the  Irregularity. 

But  the  great  Mulder  Is  in  the  second  and  anhstantiiita.'. 
of  this  warrant  What  the  paity  is  required  to  dts  is  l  ; ; 
find  caution  juduio  lisli,  but  judicium  iota.  It  u  Iwcoci*'- 
demand  of  the  petition,  and  it  hi  in  Itself  ilitjil  '.- 
warrant  is  illegal,  and  tbe  imprisonment  fblfowisg  V-  - 
Is  not  leas  illegal.  Now,  if  a  party  be  illegally  put  u> 
he  is  entitled  to  he  immediately  restored,  and  tlul  »Ei- 
condition. 

It  has  been  said  that  the  warrant  is  sepaiebk  into  pr*  . 
It  bad  been  so,  then  there  would  have  been  room  fui  j ''.'<-■■ 
which  I  do  not  entertain.  But  this  warrant  is  quite  uidiu  - 
It  is  a  warrant  to  commit  this  party  to  jail,  and  the  natt . 
on  which  this  Is  to  be  done  U  single.  That  conditium  .._- 
the  party  is  to  find  caution  to  a  certain  effect  which  s  - 
Scribed.  If  he  did  not  find  that  particular  caution,  tx&i ' 
fulfil  the  condition.  If  he  did  find  such  caution,  he  <aJ 
pelled  to  find  caution  which  the  law  did  not  reunite  -  > 
the  indivisibility  of  tbe  warrant,  not  the  diviubil  ui  *•<. 
dllions,  with  which  we  must  deal.  That  was  the  Virs  "i- 
I  took  of  the  ease  of  Wilson  s.Uarrioch — (reads  his  ujiisisi 
that  case.)  In  the  case  of  Campbell ..  Uobertsou,  sue  1; 
1817,  the  separability  arose  from  tbe  nature  of  tbe  diU  »- 
that  case  is  truly  an  authority  in  favour  of  the  priu.ifi 
indivisibility. 

No  doubt  a  warrant  of  imprisonment  for  debt  to  didek 
It  may  be  good  to  a  certain  extent,  and  it  may  be  Wsal 
in  part.  But  the  warrant  subsists  till  the  whole  debt  w  p- 
If  a  party  bo  put  in  jail  for  a  debt  part  of  which  is  w*  t- 
the  party  can't  say  that  he  ia  not  legally  in  jail  fur  uU  -r 
which  is  due.  But  the  condition  of  timliug  centiuu,  wirtst- 
we  have  here  to  deal,  is  indivisible. 

Here  the  warrant  of  imprisonment  is  /isuaVu  null,  sad  t 
party  was  untitled  from  tye  first,  and  is  now  entitled,  tts 
to  be  released  from  it.  For  that  illegal  ImpriareivTT 
other  party  is  responsible;  and,  as  your  Lonkfaip  *t3 
served,  the  Court  are  not  now  to  assist  tab  party  to  on 
legal  warrant  out  of  the  Illegal  procedure  whloh  he  bars* 
tuted. 

J  t  appears  lo  me  that  the  former  cases  of  the)  BcilissU 
Company  t>.  Claikson,  M.  2064,  and  Berries  a.  Uddsssea.* 
2044,  must  have  turned  very  modi  on  the  ansstfon  «Qb** 
tiun  ;  and  that  tbe  question  we  stave  now  to  deal  aaivw" 
was  truly  before  the  Court  in  these  eases.  Even  if  it  Ms 
would  uot  have  held  myself  tied  down  by  Usees  aatasa 
which  belong  to  a  period  when  tbe  principles  nf  Ntk>i 
department  were  not  so  well  understood  ss  Ibey  noe  Ms 

Lord  Fulkrtm  absent 

Alter,  remit  to  paunete,  a»sl  ereia  a*erw*av». 

Lord  Ordixarg,  Anderson.— Act.  Psttoai-"£%M«aff.s 
Agat—AV.   Haidmcnt;   tticbard  Arflssr,  ssBCL  staaw 
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First  Division. 

No.  268. — Donald  Maclaine  and  others,  Pursuers,  v. 
Donald  M  aci.aixe  and  others,  Defenders. 

Serine,  Registration  of—Grounds  andWarreuts — Statutes  1617, 
c.  16;  1603,0.14—  Tht  date  of  priemtmrnt  ofavmnt  for  regit- 
Inlion  ii  tit  date  of  ill  regittration,  and  the  retard  of  the  dot*  of 
prantmcnt  ii  the  minute  Jiaok  of  Ike  regitter  of  latiae t. 

&wrae,  Registration  of— Held  no  obyttion  to  tht  validity  of  tht 
rtgutratam  qfatamnt — 1.  That  tht  month  and  day  of  tht  month, 
and  the  year  of  tht  tovertign'i  reign,iatre  not  written  in  tht  body  of 
the  record,  but  vtrtentmd  at  a  marginal  mitt,  to  which  no  ae/xirate 
xAteription  wot  appended.  2.  That  "Maclaine,"  being  the  nam*  of 
the  parti)  taking  mint,  rai  entered  in  the  minuttbook  of  tht  regit, 
ter,  "Maclean."  8.  That  the  perton  prtitnting  tht  tonne,  the  rc~ 
titration  ofiohieh  woe  objected  to,  hating  at  tht  same  time  pre- 
tented  ttveral  other  tatintt  for  regittration,  all  nf  whuA  were  en- 
teral on  one  and  the  tame  page,  the  entry  of  the  tatial  in  auttlion 
nut  not  teparettt ly  MDieribtd,  bat  only  one  tigiialure  wot  affixed 
by  the  keeper,  and  tht  party  pretexting,  to  thtaholi  writt  jiretented- 

Od  31st  May  177(1,  Archibald  Maclaine,  then  pro- 
prietor of  Lochbuy,  executed  a  deed  of  entail  dis- 
pooing  the  estate  in  favour  of  himself,  and  the  heirs- 
mile  of  his  body;  whom  failing,  to  Captain  Murdoch 
Machine,  the  grandfather  of  the  pursuer,  and  the  heirs- 
male  of  his  body.  The  deed  contained  prohibitions 
against  sale  and  alienation,  and  contracting  of  debt, 
duly  fenced  with  irritant  and  resolutive  clauses,  together 
with  procuratory  of  resignation  and  other  usual  clauses. 
The  entailer  having  died  without  heirs-male  of  his  body, 
the  succession  opened  to  Captain  Maclaine,  who,  on  5th 
May  1785,  was  served  heir  of  tailzie  and  provision  to 
him.  In  virtue  of  this  service,  Captain  Maclaine,  on  4th 
July  following,  ejtpede  a  charter  of  resignation  under  the 
"TTffljUjfld  procuratory  in  the  deed  of  entail,  aud  ou  this 
eMMNnsinfeft. 

In  ine  charter  of  resignation,  the  prohibition  against 
the  contraction  of  debt  was  omitted. 

Captain  Maclaine  was  succeeded  by  his  son  Murdoch, 
the  pursuer's  father,  who  expede  a  special  service  as  heir 
of  tailzie  and  provision  to  the  Captain,  and  was  infeft  on 
a  precept  from  Chancery  following  thereon.  In  these 
titles,  likewise,  the  prohibition  against  the  contraction  of 
debt  was  omitted. 

The  pursuer's  father  having  died  in  August  1844,  the 
pursuer's  brother  Murdoch  was  served  heir  of  tailzie 
and  provision  to  him,  and  was  infeft  on  a  Chancery  pre- 
rapt  following  on  the  service.  Id  these  titles,  the  prohi- 
bition against  contracting  debt,  contained  in  the  deed  of 
1776,  wM  inserted. 

In  July  1846,  decree  was  pronounced  in  an  action 
of  adjudication  of  the  entailed  lands,  raised  at  the  in- 
stance of  the  creditors  of  the  pursuer's  father,  the  Court 
holding  that  tho  investiture  in  the  father's  person  con- 
tained no  sufficient  prohibition  against  the  contraction 
nf  debt.  In  April  1847,  the  estates  of  the  deceased 
were  sequestrated,  and  thereafter  the  entailed  lands 
were  declared  vested  in  the  trustee. 

On  3d  November  1847,  the  pursuers  brother  obtained 
in  absence  a  decree  of  reduction  of  the  titles  made  up 
by  him.  Thereafter  he  died  without  having  made  up 
iny  other  titles,  and  was  succeeded  by  the  pursuer. 

The  present  was  an  action  of  reduction-improba- 
t»nn  against  the  pursuer  himself  aud  the  other  heirs  of 
entail,  «id  Mr.  Bortuwick  the  trustee  in  the  sequestra- 
tion, which,  on  the  ground  that  the  sasino  ou  the  charter 
i  expede  by  Captain  Maclaine  on  4th  July 
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1785  had  not  been  validly  registered,  concluded  for  re- 
duction of  that  sasine,  and  of  all  writs  and  titles  fol- 
lowing on  it;  and  further,  to  have  it  found  that  the 
entail  had  never  been  feudalized,  and  that  the  pursuer 
was  entitled  to  make  up  his  title  to  the  lauds  uoder  the 
same,  irrespective  of  the  debts  and  deeds  of  his  grand' 
father,  fitther,  and  brother. 

The  grounds  on  which  the  pursuer  objected  to  the 
validity  of  the  recording  of  the  sasine  of  1785,  are  set 
forth  in  tho  Lord  Ordinary's  note. 

The  pursuer  pleaded,  that  the  recording  of  the  sasine, 
and  consequently  the  sasine  itself,  being  invalid,  it  fol- 
lowed— 1.  That  the  whole  titles  following  on  it  wero 
inept  and  invalid,  and  the  lands  were  not  liable  for  the 
debts  and  deeds  of  parties  holding  them  under  the  same; 
and,  2.  That  the  deed  of  entail  had  never  been  feuda- 
lized, and  tho  pursuer  was  therefore  entitled  to  take  it 
up,  and  complete  his  investiture  under  it,  irrespective  of 
the  debts  and  deeds  of  his  predecessors. 

Defences  were  lodged  for  Mr.  liorthwick,  the  trustee 
in  the  sequestration  of  the  pursuer's  father,  who  main- 
tained that  the  sasine  was  validly  registered,  aud  pleaded, 
that  such  being  the  case,  the  entail  had  been  feudalized, 
and  the  pursuer  was  barred  by  prescription  from  chal- 
lenging the  investiture  under  which  his  predecessors  had 
held  the  estate,  and  under  which  the  same  had  been  duly 
found  liable  to  diligence  for  debt. 

T.lc  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  Finds  that  the  pursuer  has  a  valid  and  sufficient  title  to 
insist  in  tuis  action  :  Finds  that  the  sasine  dated  lQih  Octo- 
ber 1786,  following  ou  ttia  crown -charter  of  resignation  dated 
4th  July,  and  sealed  and  registered  7'b  September  1785,  was 
dnlj  and  sufficiently  recorded  within  sixty  dais  ['rum  its  date  ; 
and,  therefore,  sustains  the  defences  for  Archibald  Bortbivick, 
trustee  on  the  sequestrated  .estate  of  the  deceased  Murdoch 
llaclatne,  except  in  so  far  as  they  object  to  the  pursuer's  title ; 
aud  assoilzies  the  said  defender,  aud  the  whole  other  defen- 
ders, from  the  whole  conclusions  of  the  action,  and  decerns: 
Finds  the  defender  Archibald  Borthwick  entitled  to  expenses. 

"Ifote.— If  the  sasine  Of  16th  October  1786,  following  on 
the  charter  of  resignation  of  4th  July  and  7th  September 
1785,  was  duly  recorded,  there  is  a  sufficient  defence  to  the 
present  action  of  reduction ;  and  that  being  the  case,  the 
debate  was  substantially  confined  to  the  discussion  of  the 
objections  taken  by  the  pursuers  to  the  regularity  of  tbe  re- 
gistration . 

"  1.  The  first  objection  maintained  by  the  pursuers  is,  that 
the  sasine  of  15th  October  1786  was  not,  duly  recorded,  in  re- 
spect that  it  was  not  recorded  till  iiie  16th  December  there- 
after, being  more  than  sixty  days  from  tbe  date  of  tbe  sasine. 

'■  The  date  of  presentment  ol  the  sarine,  as  appearing  from 
tbe  minute-book  of  the  general  register  of  sasincs,  is  tbe  '  10th 
December  1786,  between  eleven  and  twelve  forenoon,'  which 
Is  within  the  sixty  days  from  its  date.  Un  turning  t"  the 
hook  of  the  record,  and  the  page  of  that  hook  there  referred 
to,  and  lo  which  tbe  minute-book  is  an  index,  the  sasine  is 
found  fully  engrossed,  but  the  date  prettied,  instead  of  being 
tho  10th  December,  is  *  tbe  16th  day  ol  December  1786  years, 
between  tbe  hours  of  eleven  and  twelve  before  uoou,'  which 
is  btycmd  the  sixty  days.  In  this  situation,  the  pursuers  con- 
tend that  the  ltitn  December,  aud  noL  the  lOUl  December, 
must'  be  held  to  be  the  date  of  registration,  and,  consequently, 
that  the  sasine  was  not  duly  registered. 

"  The  Lord  Ordinary  is  of  opinion  that  the  objection  is  not 
well  founded. 

"  The  whole  system  of  tbe  registration  of  sasine*  is  matter 
of  statutory  enactment,  and  It  is  one  whicn  has  been  progres- 
sively developed  by  acts  passed  from  titno  to  time  to  Improve. 
and  perfect  it. 

"  By  the  statute  1617,  c.  16,  it  is  enacted,  that  instruments 
of  sasine  'shall  be  reglstrat  within  three  score  days  after  the 
date  of  same,' and  if  this  shall  not  be  duly  done  within  the  said 
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_._ ntonattrwJUto  lajndg- 

meott  by  *v  of  action  oc  exoeption,  in  <  prejudice  of  a  third 
partie  who  hath  acquired  alio  perfect  and  lawful  tight  to  the 
•aldia  landlsand  heritage*,  but  prtjutline  nlhayet  to  thaine  to 
use  the  wldfu  writtis  against  the  rnrtla  maker  thereof,  Mi 
heist*  and  MMMOna.'  It  la  further  eaaeted,  that  the  party 
provided  by  the  dark  of  register  '  to  reuelvesaaiieaeiid  other 
writs  for  registration,  is  to  registrat  tha  same  within  the  apace 
of  fertle-aueht  honn  next  after  the  receipt  thereof,  and  to.  in- 
groeo  the  heill  bodle  of  the  write  In  the  register,  and,  within 
tha  seme  space,  shall  deliver  to  the  presenter  of  the  eatniiM 
their  e  videntfa  majkit  hy  him,  with  the  day,  mouth,  and  few 
Of  the  Mdataatfen,  and  in  "-hat  lnaff  of  the  book  the  mm*  i. 
rejislrat.'  There  il  no  injunction  or  order,  that  to  the  record 
ef  the  Itatrument  thflrti  ahall  be  prefixed  the.  date  of  lie  being 
Alerted  or  engmeed  In  the  iwgWterv  or  any  other  date.  Con* 
eWoting  wh'it  Is,  enjoined  awt  required  to  be  done,  that  doea 
sot  appear  to  bate  boon  thought  accessary  to  the  working  out 
the  views  then  entertained  upon  tha  subject  of  registration. 
Btfer  to  thtt  statute*  tho  data  of  the  instrument  was  the  rule 
of  preference,  and  it  ia  nob  daofcuMd-  that  the  pMfemM  TO 
bent  after  to  be  rajBlated.br  the  date  of  rapmMro*, 
]-'!Btibse»«eHt  to  the  paling  of  .the  act  BIT,  end  ieneeaa  it 

Sid  the  »Dt ,  1883,  c,  M,  by  whinb  the  minute-book  wu  brought 
tcite  pcetentfonn,  several  ante  were  pasted  in  regard  to  the 
MtitMlMI  of  taetoei ;  mid  of  the  one  date  with  tha  act 
XMt,*,  14*  there  was.  pawed  the  act  3698.0.  IS,  by  which,  U 
-  J  *•  — Me  aooording  to  the 
l  none  of  thcae  acta 
n  the  register  itself 
ei  me  asse  oi  we  cngnavins;  or  locoiutcg,  Or  any  Other  date- 
So  far  everything  hi  left  as  it  stood  upon  the  act  1617,  with  the 
exception  of  the  Introduction  of  a  minute-book  by  the  act 
1672,  c.  14,  |  82,  the  nature  and  form  of  which  was  very 
different  from  tho  minute-book  as  regulated  by  the  later  act  of 
1608,  c  14. 

"  By  that  *ct,  the  most  careful  prevision*  are  made  for  sup- 
plying and  preserving  preotu  and  certain  evidence  of  the  date 
of  the  (nstnment  being  prootitd  to  the  keeper  of  the  register 
tor  registration,  (that  it,  la  troth,  for  supplying  and  preserving 
evidence  of  the  date  of  ngittrmtien);  and  one  most  special  and 
important,  provision  It,  that  the  oonstitsnton  of  the  evidence 
I*  not  left  to  she- net  of  the  keeper  aloe*,  but  reqrdrea  also  the 
art  of  the. presenter  of  tfce.leitnnnenfc,— - It  befcig  enjoined  that 
tha  arrtryto  the.minate>ljo«ik  ahull*  he  iinuiedlately  signed  by 
the  pnawator  of  the  writ,  and *eeo  by-too  keeper,  and  patent 
tee^tbeh^whetebaUdsalTeiriBpeetsanci^^raiu.'  And 
there  Is  this  farther  pnwlsleo,-  that  <he  write shell  be  regfctrai 
exactly  confolm to  the  ore  snot  said  iaiuuto-book;  eliundar  the 
para  of  deprivation  Of  tbakenpriof  the  register.'  Bet  there 
le  no  provision  for  Hmlnwrtion  of  any  date  in  the  register. 

"  But  While  tha  atotute  MM,  c.  Lt,  tone  provide*  -,l«,  that 
(fee  date  of  pmintmaU  of  tho  instrument  ■hall  he  entered  in 
the  minirtebook,  to  u  thereby  to  afford  evidenae  of  tkat 
state ;  end,  id,  that  la  gobeeqewut  boohing  of  the  instmneots 
ef  mine  end  other  write  hi  tha  register  itself,  they  shall  be 
inserted  flaaetiyin  the  same  order  as  theyetood  lathe  mlnuiei- 
beok,--it  h  to  be  kept  in  view,  with  reference  to  tha  omission 
of  aH  nsqoiierfleritcf  tin  Insertion  of  any  detain  the  stwavrcn 
thai  it  ia  by  the  date  of  the  pmmtattU  of  the  i 
keeper  of-  the  register,  whloh  is  entered  to  the  1 
thai  the  preference  of  serines  in  com  petition  li  regelated,  and 
not  by  the  date  on  which  the  instrument  may  afterwards  be  «- 
sMbamsrasiafla the  record,  rtodoabttheentryin  theminute- 
book  is  not  Mr  s*  sufficient  to  complete  tha  registration.  There 
i*Wt;  hi  ncWtion  to  that,  he  a  tubeequent  engrosssnene  of  the 
whole  internment  In  the  roeesd  itself.  The  ft»  aMethir  are 
necessary  to  complete  the  ant  of  registration)  for  al though  ■ 
prentice  had  prevailed,  and  been  even  in  a  certain  degree 
sanctioned  by  the  atetete  1686,  a  16,  of  not  fully  recording 
the  instrument,  it  was  prohibited,  and  the  full  entry  of  the 
Instramaot  enjoined,  by  the  act  1998,  o.  18.  But  still  that  did 
not  affect  the  date  on  which  the  preference  was  to  depend  ; 
iough  A/eefo  the  instrument  waanot  vrtuntiy 
the  siity  daji  of  Its  date,  no  objection  oonld 
registration  if  it  had  been  pramtod  an'lka 
irefore,  if  the  prefix  of  a  date  in  the  reonrd 
— *  H  there  engroesed  bed  been  required, 
tly  with,  the  object  in  ohm,  hare  Inen 
-  t<f  mereswv,  be*  most  hare  hiithi 


date  on  which  the  m 


« jber  turn  fMmm  to  lb*  kwnve 


Ing.  And,  according^',  when  the  keepers  it  hWmikii 
required  by  the  statute)  piefis  a  date  ie  tteitgutekn 
reootd  of  the  ie^teemeat,  (vthsuh,  tat  thoeaHeiie^ib 
June  IMP,  E.C-,  — e  cenwwnterined  l^^r>f*dMtfilte#« 
■  uneeamnrr  ami  bad  practice,')  it,  le  aeilJH  dMtoiih. 
aetta  of  engroeeing  the  limttWDant,  nnt.tlm>ditl  aiUi 
wasnresentea.so  the  keeper,  and  whicjs^settwt'tifw' 
in  theouinute-iwokin  tevresoUoeeeUfws^aeviifep 
sasttija^itee/UwiatoDeMmheelTfiev.thfcdatairflMi-w 
b«*mt  of  she  eestne  to>tfeily  beam  tonhjtitU.geJKtenkt 
thweetee.wM  MfeetetoU>*  ioba  8iato^,wiita^towte. 

'•Suoh.bnBK.BK.eosllyihe  nature. of, 4* i*Mi «» 
Mom.  fM  thai  rrorinmUton.  «f  eeaint^-rtt^lf^^piqHf >• 
opinion,  that  the  mates*.  tht.n4nnteWl»infcwntteeiM»» 
the  nlhsfj  datevrttat  itito  tenm  of  thja-aweri.swWtHUiB. 
dical'Wld  logitienate  tiUmotfit  Um4t/iittf.mfmii%iti 
met  the  «.,,  ataflnod  to  tan .Insertion, «f  »hj  tojhsteMaii 
negkrter,  which  dsto  sj  Met  one  raqaittei  tot  tenrefod.  i*e 
when  prefined,  ia  oaif-e  irwrnpr  from  the  ■■msUe4w<ui 
afi  error*!  thi;  trtmscriptlou  el  wbteh  docs  not  mMm  h 
erm  in  nbtfMiaHhm,  each  traMOtlbed  date  astbenrne 
serrtWiKiitk>nofdue,reKu^«»io^thet.tAeTebe»,ekMJ*to 
be  any  variance  o-t  discrepancy  between  toe  date  in  tit  aiuo 
book  and  tha  date  whloh  may  hare  been,  profiled  W  uaao] 
of  the  intfrttment  in  the  record,  the  variance  m  ehonv! 
cannot  detract  from  or  control  the  authority  ef  tte  bee- 
and  that, should  that  date  (which,**  the  date o( ue m 
/act  of  nemdmg,  would  be  totally  koouvtsrkl,  sad,  m  « 
date  of  presentment,  is  merely  a  relative  and  cesetfirne' 
one,  taken  or  transcribed  from  the  minute-book,  tkc  ajfu 
record  of  that  fact)  be  a  date  beyond  the  euty  dsjitonh 
date  of  the  instrument,  while  the  dot*  in  the  sninsteWi 
entam  it,  lt  ia  by  the  date  in  tho  minete-beok  that  km** 
determined  whether  the  instrument  has  been  duly«eei 
Or  not,  in  so  far  as  the  due  recording  depends  on  tteeeK 
regirtration.  For  that  pert. of  the  registration  whim  MM 
of  date,  the  minutn-hook  il  to  be  appealed  to,  and  anMaaf 
ties  aw  entitled  to  rely.  For  that  part  whloh  coHtcttdtl 
actual  recording  or  engroesiog  the  instrnntent,  tat  beef 
record  in  to  fa s  resorted  to,  to  shew  whether  that  ha  ha 
regularly  done  or  not. 

"In  the  praea  t  case,  tha  date  in  the  nrtonfa-boek  el  the* 
sentment  of  the  amino  is  within  sixty  day*  of  its  taw.  si 
erdy  the  date  pceflaed  to  the  entry  of  the  tains  in  let  nto 
that  is  beyond  the  sixty  days.  If  thi*  does  net  ra 
tion  on  the  ground  that,  In  oouseqnenoe  of  the  dhi 
date  in  the  mJnnte-book  cannot  be  taken  as  the  date  «'  <e» 
tration,  there  ia  admittedly  none  In  respect  of  any  wedet 
Vance  of  the  other  provision  in  the  ect  IMS,  c  lf^scnssjaw 
tog  those  retoling  to  tho  minute-book  itself,  vin  ttattstas 
ahallbebookedtntheregajterin  the  saw  order  in  etkeaf 
are  entered  in  the  minute-eook.  That  order  has  bete  nun] 
adhered  to.  The  Ian  writ  entered  in  tne  ssft nte-boc*  » * 
seated  on  the  9th  December  1786,  Is  'aWawsWnaffc*.  f* 
Brown,'  So.    The  j(r»t-wrlt  entered «»  pcensMsd,onw*M 

lleeemberlfcoUtheaasineinquetthin. "'"" 

sine,  Donald  Campbell  aC"       '   "~      ' 
the  10th  December,  and 

oflhatdate.    In  the  re^ ... 

precisely  the  same  order  ea  inns  inlwnnaa 
the  minute-book.     Firat  ooseto 
Brown,'  Ac,  the  date  pre&ted 
as  in  the  minute-book,    Inw' 

In     nnt^tXn/r.       n.5,1,     4  hm    Ami*-*!*, 


before  noon,'  whioh  ieathtod  to  bt)lfae> 
■pwentmtnt  by  John  Qreig,  wiiter'ln  Kdlnl . 

December  1786,  between  the  tamo  hours,' M 

preeevwieot  by  John  Sreig>.M  entea^nt-UiienlietlM* 

and  by  whom  the  rainutoibiiekls'*' '  *"  "  "*'  " 

Nexttnerefotha['swjnm^'d«inall 
thedate.profaedtowrdnhdwlOtow.— ■    ■        ..  — — 
ins  wtiouw.iauxe  tj«ia4*sw  t««-t.  aaawanspnwnrkH 
write  prosented  on  the  10th  Decern1"- 
AIL  Ihia  aborts  rerytesesrty-niatwi 
to  the  tnhtt  in.  fcssnrewVwsagnV-1 
kMMu.(^aka^«nwfrseb«dB>!e 


xsiHiir 


int.] 


IN  THE  COURT  OP  SESSION,  Ac. 


he  Instrument  b».»i»g'by  mistake  Inserted  the  data  on  which 
w  was  actnally  perfbnntag  that  operation,  instead  of  the  date 
n  the  oii note- book,  which.  If  any  date  was  to  be  prefixed,  It 
nii(!ittO  hdve  been,  and  which,  aa  the  terms  of  the  ureUx  prove, 
ims  Hie  date  realty  fateDded  M  be,  inserted. 

*  In  support  of  their  objection  the  pursuers  founded  on  the 
rovision  in  tiie  act  Wt7,  that  extracts  from  the,  register  shall 
mak  its  irieat  faith  an  the  princl pallia,  except  is  ease  of  im- 
tobMran.'  Bat  sxtmeta  of  what  r  Taking  the  oaae  of  *  lt> 
ine,  the  meaning, -as  the  Lord  Ordinary apprehends,  is,  art- ex- 
r»«  of  the  InsUument  of  saslne  as  recorded,  the  to  nor  of  which 
struct  is  fo  he  of  the  same  faith  as  If  th«  principal  writ  itaetf 
ere  prod  need.  J-*ut  not  a*  extract  of  that  wUch  is  au  part  of 
:ie  in;rt rimi-iit'or  principal  writ,  sod  which  la  by  no  statute 
•quired  to  fbrnr-  apart  of  the  record,  and  therefore 'cannot  be 
ippused  to  form  asr  part  of  the  extract  wtiiou)  Hi*  declined; 
,ili  Iwnr  wjciai- fait*  with  the  principal  *rit„     ;  ■.  :,    ,i    .  ■  ... 

•'  2  The  second  objection  to  the  reglltraMon:  ef>  the  sasih* 
'.  that  it  Is  net  regularly  booked,  hMimneh  Maui  alleged  es- 
-ii  rial  part,  -vis.  that  which  sets  forth  tha  mouth  and  the  day 
i  the  month,  and  the  year  of  toe  king's  reign,  la  not  written 
i  (lie  bodv  of  the  register,  but  appears  in  the  form  of  a  mar- 
mil  note,  not  subscribed  or  authenticated.  The  Lord  Ordi* 
try  thinks  that  this  objection  cannot  be  sustained.  There 
no  provision  in  the  statute  for  the  authentication  either  of 
ie  bodf  of  the  record,  orof  anything  that  may  be  written  on 
ie  margin  by  the  subscription  of  the  keeper  or  engrosser  or 
demise;  and,  accordingly,  the  body  is  no  more  authenticated 
i[kn  the  margin.  No  averment  Is  made  of  the  record  hariag 
'en  unduly  tampered  with.  Being  in  publico  autcdia,  the  pro. 
imption  is  that  it  bat  not — anil  tho  presumption  farther  is, 
int  the  marginal  addition  in  question  was  either  made  at  the 
nment,  in  the  course  of  engrossing,  or  on  comparing  tbe  re. 
•rd  with  the  original  writ  to  see  if  it  was  coirectly  booked. 
lie  Lord  Ordinary  thinks  that  the  part  of  the  instrument 
ritten  on  the  margin  must  be  held  to  be  duly  recorded  as 
I'll  *.'  all  the  rest,  and  that,  therefore,  the  easine  has  been  fully 
nl  <m tfiei entry  registered. 

"3.  The  other  objections  to  the  registration  of  the  easine 
HO— that  Haolaine  is  written  tat  the  ruinate- boot  'Maclean,' 
id  that  the  entry  in  the  minute-book  of  each  writ  presented 
-  John  Qceig  on  the  10th  December— and  in  particular,  the 
try  of  the  presentment  of  the  sarin o  in  question — Unotsepa- 
tofy  subscribed  by  him  and  the  keeper,  but  only  one  sub- 
notion of  the  parties  added  at  the  end  of  the  entries  of  all 
t-  ivri  ta  presented  by  Qreig  of  the  same  date  at  the  bottom 
the  page,  (these  entries,  as  it  happens,  occupying  one  page), 
pear  to  require  no  remark.    The  objections  seem  to  be  quite 

The  pursuers  reclaimed,  taApleadei — PreriouB  to  tire 
troduction  of  the  minuto-book,  U  was  accessary  that 
f  actual  date  of  reoording  the  Basin©  should  appear  on 
e  face  of  the  record  Itself.  The  statutes  establishing 
c  minute-book  did  not  abolish  this  regulation, and  the 
.•turn  of  inserting  the  dale  at  tbe  head  of  the  saaiheui 
a  record,  was  one  existing  from  time  immemorial, 
ure  wore  thus  Vwq  legal  dates  of  the  recording  of  the 
:ine  in  question.  Both  could  not  be  correct,  and  with- 
t  maintaining  that  the  date  in  the  record  was  to  over- 
lc  thai  in  the  mmasw-bouit,  such  an  uncertainty  was 
"inn  upon  the  date,  that  it  could  not  be  mid  positively 
,it  the  sasiae.was  recorded  Within  sixty  days. — Mac- 
wen  ti.  Nairnev23d:  Jan,  1.824;  Dennistoun  v.  Speirs, 
.h  No*.  lt>24)  Adam  «.  Duthie,  Litih.  June  1810, 
('.;  DruBMnorJd  v.  RaaiiBiy,  24th  June  1809,  F.C.; 
Hell's  Cim.fifp.  '",;,'.'.', 

ford  PrmdmU-  We  cannot  lake  the-  non.Matntury  aatry  in 
'  record,  in  prefervnoe  to  the  statutory  eastry  In  the  minuto- 
ik.  I  seerfoieison:(ordif>e»uig;frasB*s  Lord  Ordinary. 
Lord  Cuainghon:->-l  an*  also  Of  opinion  that  the  objection* 
.[.■<>  in  tharegwUMica  rslthesaainainouestkHt  ate  palpably 
'onanist 


Thus  ■sanding  the:  skat,!  conceive  that  It  follows  equally  from 
the  declared  object -and  express  terms  of  tbe  act  1999,  cap.  ta, 
that  the  instrument  must  he  held  as  recorded  oftiuadjte. 

Indeed,  if  that  wa»  not  tlie  purpose  and  effect  of  tbe  statute; 
it  is  difficult  to  see  what  whs  Its  use  or  meaning.  It-wits  for*, 
seen  that  alien aliaM  must  oftrn  intervene  between  the  presund- 
meM  of  sastsaments  sod  tbeir  transcript  in  the  record,  during 
which  period  abases  or  errors  might  occur.  Minute-boc-ki, 
therefore;  were  provided  in  1693,  aiteran  experience  of  nearly  a 
century  on  the  eld  plan,  by  which  new  regulation,  astinec  were  Co 
he- afterward*  engrossed  at  length  in  the  foil  register,  according 
to  the  order  of  their  entry  in  the  ml  note -boot  Hence  the  mode 
and  forms  of  authenticating  the  entries  in  that  minnte.buok 
were  very  precisely  directed  by  statute.  And,  in  practice,  it  is 
bettered  thai  the  entry  in  the  minutS.bovJi  das  been  gnilbrrnly 
held  to  fa  ihafa.it  and  arder  of  SMrassMlW,  sstfeHHee  may  be 
made  to  the  ease  of  Sir  W.  Dunbar  In.  179.0,  Diet.  8799,  whs** 
that  riew  of  the  entry  in  the  minuta-book  uudsr.  the  act  Iflas,  ia 
expressly  stated  as  the  ground  qf  the  dudiion.-  .  .>'_-■ 
Finally,  ths  erjgrossmcntJbDok'ui  tliei  pre«ent  inattioce  clxi- 
tains  as  fi-awus  the  clearest  asidtne*  thim  the  da»  of  preWrlC 
ment,  unaecessarily  prefixed  to  ttn  copy  of  the  aaslns  Eli  ejnew. 
tion  in  the  full  register  book,  was  entered  Iruefl  clerical  inadver- 
tence and  error.  Tlie  entry  of  [Jib  Lachbiiji  sasl'rie  hi  :tho  milium 
hook,  immedistely  follows  sn  Instrernent  preseiited  en  wk  Dn- 
Maosr  1781;  and  after  the  entry  of  tlw  present oaeat-nf  th* 
asxmhtiy  satine,  others  follow  on  lOtaDecemhrr.  Aceoniinglv, 
the  Bssii.e  entered  in  the  nimute-  book  oo  9th  Decern bsr,  H  regu>. 
larly  engrossed  in  the  full  register  of  that  datet  while  the  sasiri* 
Of  Locnbuj,  following  it  in  the  minute-  buit,  is  eaun-ed  in  the 
fall  register  as  on  I  tADtctmber;  and  then  the  other  sasines  fol- 
lowing Loch  buy  in  the  rnionte-book  on  10th  December,  are 
engrossed  into  the  full  register  book  of  the  right  date  of  10th 
December,  i.  e.  immediately  after  the  Lochbuy  sasine  of  I6ih 
December.  How  was  a  date  manifestly  wrong,  interpolated  in 
the  register  or  tbe  Lochbuy  saeine,  except  from  clerical  inoecu- 
racy  and  error  t  And  If  there  be  a  discrepancy,  as  to  date,  be- 
tween two  book*  of  a  register,  surely,  even  independently  of  the 
statute,  the  one  ex  Jade  regular  and  complete,  must  bear  faith 
orer  an  entry  in  another  book  inconsistent  and  Wandered  oo 

Lord  Ivory.— 1  eoaeirr.    There  hi  real  orldenoe  that  this  is 
merely  a  clerical  blunder.     All  tbe  as  am  as  presented 
10th  December —  '  :-  -L 


i  tha  register  in  the  order  ia 
wiiiui  uiey  »nj  nwnu  to  inn  utioute-borfclr,  TUB  case  Of  Dun- 
bar e.  Sutherland,  referred  to  kyiLwd  (Jmikigharne,  Is  here  very 
Important.  Itwas  there fasms,  ihwttae  dateof  psescntment is te 
be  reckoned  tha  date  oE  regUtrutiaw.  ;  Now,  of  the  prtseniment 
there  can  be  no  entry  except  that  in  the  miruite-book,  which  is 
signed  by  the  keeper  and  the  presenter  of  every  serine— and  so 
all  the  authorities  lay  it  down.  Mr.  Wight  says,  (Wight  on 
Sloction»,p.a2l>— "Tba  date ot  presenting  sasrnes  to  rhu  keeper 
of  the  register,  and  of  his  marking  them  ia  the  minnte-book, 
which  contains  a  short  note  of  them,  is  reckoned  the  date  of  tbe 
registration,  although  they  should  not  be  actually  inserted  at 
length  in  ths  record  far  some  time  after."— Sea  alto  Belf* 
Election  Law,  p.  fits.  With. regard  to  tbe  marginal  addition 
in  re  tots  aotioua,  ne  authentication  of  ths  record  being  required, 
the  entry  on  the  margin  being  in  the  same  hand  as  the  body  of 
tbe  record,  and  the  book  having  always  been  in  publico  aaiodia, 
1  nave  no  diffloally  in  nokuaa;  that  it  mnat  be  regarded  as  pact 
M  the  record. 

Lordfuileritm  atwSBk 

Tip  Court  adhered, 

Xerrfftmsma-ii.  Wood.~J<(.  Sband  ;  Stand  atsf  Fafqahar, 
W.»Moa«*^4fl.DesnofJf»oolty(M«rshaJI)1H«ctoti:  Una- 
ten  Bbat  and  Cvmm,  W.S.  AsMUr—W-  Cisrt-(W,G.TO 


,  -,    ■  .,.,-         '-  23d June  1852.    ■  .      . 

■  ■■■■■-  ■  Bbdoxb  DmsBaTi' 

Ko,  267.^-GjtpT(OB\  Smart,  Pwraaer,  v.  Joiut 

,     .     ,       „i  Jima,. Defender.  .  .  ,    '. 

Sale...Mora*-Per»ofial  Bar—  Cueimutaaai  in  ichiek,  the  cfain. «/ 

Ike  pwcbimir  Of  msoi,  for  rtfetxtian  of  the  prite,  in  mpMltf  itt 

njmrr  «uaJtrj»--Hild  ftnrrmi  bf  sit  ^e'lars  te  smIk  iPfWHW  «•»• 


HEP0RT6  OF  OASES  DECIDED 


The  pursuer  was  a  merchant  in  Montrose,  and  the 
defender  a  merchant  in  Aberdeen. 
.  Some  communications  passed  between  them  with  re- 
ference to  the  sale  by  the  defender  to  the  pursuer  of 
meal  which  had  been  purchased  by  the  defender  from  a 
miller  named  Turriff,  and  lay  stored  at'  Fraserburgh. 
On  29th  January  1847,  the  defender  wrote  the  pursuer, 
enclosing  a  delivery-order  on  Mr.  Stephenof  Fraserburgh, 
who  held  the  keys  for  the  defender,  and  a  cheque  for 
the  price. 

.  ■  The  pursuer  paid  the'  price  the  same  day,  and  on  the 
next  day  wrote  Messrs'.  Grapel  and  Co.,  Banff,  enclosing 
the  'deli very -prder  endorsed  to  them,  directing  them  to 
get  delivery  from  Stephen,  and,  if  possible,  to  ship  the 
meal  by  the  Geres,- a ■  Tessel  which  the  pursuer  had  pre- 
viously charrered  for  Fraserburgh.1  Grapel  and  Co.  in- 
slrHQted  t'Mf.  Lovie'  of  Fraserburgh  to  get  the  meal 
shipped,  accordingly ;  but  the  master  of  the  Ceres  refused 
to  >fcaka4ha  ;mc»i  on  hoard,  from  su  apprehension  of  en- 
daflgerrfig1  the  safety 'of  his  vessel,  on  account  of  the 
meal';rldtfl„\v!tlch  ^ere  then  disturbing  the  country. 
.'LlQ^..4thiM«ch  following,  Lovie  applied  to  Stephen 
for  a  sample  of- Che  meal,  which  he  refused,  offering, 
hoWeveryto  deliver  the  keys  on  being  granted  a  receipt 
for  the  whole  meal. 

On  9th  April  following,  Grapel  and  Co.  again  de- 
manded samples  from  Stephen,  when  be  again  refused, 
stating  that  he  had  nothing  to  do  with  the  meal,  that  he 
was  merely  holding  the  keys  at  Mr.  Bcgg's  request,  and 
would  deliver  them  up  on  getting  a  receipt. 

Thereafter  Stephen  dispatched  the  keys  to  Begg,  who 
on  12th  April  sent  them  to  the  pursuer.  The  pursuer 
forwarded  the  keys,  to  Grapel  and  Go.,  requesting  them 
to  examine  the  meal.  They  did  so  on  the  17th,  and  on 
the  19th  the  pursuer  wrote  the  defender  that  he  would 
hare  nothing  to  do  with  it,  in  respect  of  its  inferior 
quality,  and  insisted  either  on  repayment  of  the  price,  or 
to  be  furnished  with  the  same  quantity  of  other  meal. 

The  defender  having-  refused  to  accede  to  either  of 
these  claims,  the  pursuer,  on  9th  J nly,  presented  a  peti- 
tion to  the  Sheriff  of  Aberdeenshire,  craving  a  remit  to 
qualified  persons  to  examine  the  meal,  aad  to  report, 
and  for  warrant  to  sell. 

The  Sheriff  having  remitted  as  craved,  a  report  was 
returned  on  6th  August,  to  the  effect  that  "  the  meal  is 
of  bad  quality,  and  such  aa  would  not  sell  in  any  market 
aa  meal  of  good  wholesome  quality,  the  greater  part 
beJHg  unfit  for  use,  and  the  whole  will  continue  to  de- 
teriorate daily,  if  allowed  to  remain  where  it  now  is." 

The  Sheriff  granted  warrant  to  sell,  and  the  price 
realited  was  £204. 

The  present  was  an  action  before  the  Sheriff  of  Aber- 
deenshire, concluding,  on  the  ground  of  breach  of  con- 
tract by  the  defender  in  respect  of  the  inferior  quality 
of  the  meal,  for  repetition  of  the  price,  under  deduction 
of  the  sum  realized  by  the  sale.  -  / 

The  defender  denied  that  the  peal  vaa  of.  (inferior 
quality  in  January  1847,  and  pleaded,  that  for  any  de- 
terioration which  might  since  then  have  occurred,  the 
pursuer  was  liable. 

The  Sheriff-substitute  (Watson),  after  proof  led,  pro- 
nounced the  following  interlocutor: — 

"  Finds  th«t  the  sale  of  the  meal  in  question  was  concluded, 
en  uti  itUnit  ttio  fiSth  January  1617,  by  thepmsuer  accepting 


and  intimating  an  order  on  tbewwtcJter«ftb»rtdtfe» 

livery  of  the  keys,  and  by  payment  of  tit*  prkv:  rmSiii, 

S  roved  that  at  this  time  the  laid  meal  w««  eUhct  iunMt« 
oii^  improper  storage,  or  no  marketable  from  bsdnmciyj 
lily:  Finds  that,  subsequent  to  said  daw,  tbs  mketMtt 
the  meal  duvolvedon  the  pursuer,  sod  ttaattlw  dufwdaMB 
rcsiaoMblu  for  any  deterioration  which  msj  saw  tain  (to 
Therefore,  sustains  the  defences,  eswilsha  the  dseatoia 
the  conclusion*  of  the  libel:  Find*  himenlitW to  upou1 

The  pursner  advocated.  ■  ■ ' 

''•The  Lord  Ordinary  pronounced  asfqtyjm:— 
'"  Advqcste*  the  cause :  Iu  puv«t  «f  f*ct,;flwfc  ilsiifc* 
otitic  incii hi  fluBitimi  wiu  concluded  ,oe  U*Mhef  Ihbi 
1*47  ;.  i'juil*  that lilt  defender  of  IbatdaWtatkonwa 
,sajd sale  nnjui  .part,  by.  traaemiHiug,l^.itej«nwsi4if 
far  delivery  ojj. lira  meal  in  question,  which  >"*»i*Mpwl hit 
pursuef,.  siaf ,  wdor*ed  to.  his  egsntat  ,I?jnd**)<".li*t**' 
though  ,he  anf'  Ms,pgeots  were  thai,  ia  panpnina  oi 1»  « 
el  deliver/,  d«J  .not  lake delivery  of  u>  0>wl  u«nnt*lc 
allowed  ii  to  remsifl  jfhere  it was  siorrd;  ftsiittliiitin 
*h9  not  inipecicil  hy  the  pursuer,  or  uj  pwijoskstrM 
till  the  17th  of  Afiji.  1M7:  Finds  that  tha  suwh  U  u 
ap|ily  to  have  it  judicially  inspected  till  July  IJtr:  iii 
leoeratehr,  in  point  qf  fact,  that  the  meal  ii  notpmeliiin 
been  unmarkeulile  at  the  dale  of  tha  said  ule  fnandftoe> 
in, Quality,  or  in  proper  storage, or  Otberwitw:  InpaJiifl 
finds  that  it  was  incumbent  on  the  pursuer,  espcciify  it 
accepting  the  order  of  delivery,  to  lisve  aude  timeoof  euea 
tiuii  of  the  meal,  in  order  to  ill  rejection,  if  duaiafnl  W 
the  quality  :  Finds  that  the  pursuer  hiring  failed  ub> 
the  meal  thereafter  lay  at  bis  risk  :  Finds,  (bit  if  stain 
entitled  to  reject  the  meal  on  the  ground  of  ™|*»  mm  ► 
fused,  or  otherwise,  the  onus  of  proving  lbs  mesl  to  tanki 
unmarketable  it  tile  dale  ul  the  sale,  lay  with  (hi  pansrui 
that  the  pursuer  having  failed  to  give  clear  im  tsuimwi 
proof  of  tlwtfaot,  the  defender  is  entitled  toabwlnur  T» 
fore,  of  new  ueoilsies  the  defender  from  the  ocociut""  J  ■ 
libel,  and  decerns;  Fiudi  the  defender  entitled  talma;** 
in  this  Conn,  and  finds  him  of  new  entitled  to  tui  user 
the  Court  below. 

"Note.— The  Lord. Ordinary  agrees  iu  the  judpnW" 
Inferior  Court,  and  has  with  reluctsuce  sdracsttd  lit  a* 
•nd  varied  the  grounds  of  judgment ;  bat  theiies-" 
took  of  the  case  rendered  this  course  almost  neeestir 

"The  pursuer  having  bought  a  certain  qnsntityeti 
the  defender;  bad  paid  the  defender  the  price,  sDdUeir** 
action  was  raised  before  the  Sheriff  of  Abenkemto  u  » 
ground  that  tbe  meal  purchased  wa*  of  bed  aad  ssiurbJ- 
qaality,  and  conclude*  fur  repel  itiun  of  tbe  price, talunt 
gea  and  expense!  incurred  in  tlie  matter. 

"  T[ie  defender  does  not  appear  to  have  msae  isj  >s* 
inspection  of  the  meal  but  to  have  bought  *  from  fin*' 
miller,  after  inspection  of  a  third  party,  Cuauaiig,  ishd<* 
report  he  took  delivery  by  reset*  ing  tha  krys«f  den-** 
paid  the  price.  The  continuance  of  bU  A™* jW"  ■*?*'* 
ilnubied,  sad  he  certainly  withheld  •  —  ■  — 
of  circumataucei  of  great  impnru 
niatten  of  suspicion.  It  is  not,  however, 
the  aide  upon  any  ground  of  m i< n  pi  leu iW lltie  "  lmvr~ 
cealment,  but  simply  because  of  the  quality  of  l*a  BliS*"* 

"  The  place  of  delivery  it  not  without  imjonsrx*  n  «* 
BidurstinnofthUcase.  The  pursuer  svet*  that  rat  ■"  * 
deliverable  free  ou  board  at  Fraierburgk,  and  last  Us*** 
eculd  only  Iw  made  there  ou  ihipbonrd.  Esd  the  psm* •" 
upon  this  strict  construction  of  tbe  bargsia,  m  ia  «** 
merely  <Ma  czpaur*  ttf  ikipmtnl,  but  makenff  the  ikif  "*•* 
side  the  proper  aicwof  deJivery^bemigtftmiieipmdM'* 
port  in  tha  previous  correspondence,  sad  his  ens  »*•* 
otherwise  stood  itrunger.  But  of  the  sameeatis"*** 
upon  tlieSStb  of  January  1847, "  '"" 

very  of  I  be  meal  in  store,  and,  ii „ 

it  to  his  own  agents,  who  ware  in. charge  of  "^"^^^ 
the  aubiequent  coneipondence  about  taking  Jiiishs.  ''"T 
put  his  case  upon  the  ground  thai  the  sseal  »w"t""* 
livered  in  store ;  nor  doss  it  appew^hideitd,  twUkssU*f 
ready  for  delivery  Ibr  mote  then  two  Mate*  ribsjwS 
The  '  Ceres'  refused  tbe  meal,  and  motss*^  «»*•** 
or  chartered.  The  pursuer  was  prepased *» ^sv**" * 
iiid  LLstmi:ted  tllsagentiis  W  seiL    -it'  ""*"'" 


ll»»w» 


loshrf* 


IS  TUE  COURT  OP  SESSION,  to. 


iirsuer,  in  those  Dircomelancea,  to  maintain  Ihnt  he  vm  not 
jilUvl  «'  like  delivery  in  store,  and  that  the  meal  during  all 
ut  period,  «nd  while  tin  delayed  to  take  delivery,  lay  at  tlia 
sk  at  the  defender,  llie  seller.  A  very  foolish  discussion  seemi 
i  luve  taken  place  at  Fraserburgh  between  Steplien,  the  de-'en- 
■r1!  agent,  *ho  held  the  keys  ot  the  store,  md  the  agents  aet- 
.1;  fur  the  pursuer.     The  latter  required  admission  to  take 

mples.— Stephen  refused  to  give  auch  samples  of  the  incut, 
11  utterwl  to  Kiss  up  the- keys,  in  term*  of  the  order  of  deli- 
■rj,  upon  receiving  lur  the  keys  such  a  receipt  aa  be  had  given 
r  [htm.  Stephen,  perhaps,  was  not  quite  justified  in  this 
iiirse,  and  it  may  have  been  that  he  thoURht  he  saw  soma 
Ivantsge  to  the  defender  in  the  pursuer1!  agent  taking  de- 
ti-ry  of  ihu  key*.  But  the  conduct  of  the  pursuer  and  hit 
'int  was  mote  unjustifiable  in  itself,  and  mure  dangerous  for 
•  interests.     Itched  taken  and  indorsed  thoorderot  delivery. 

■as  not  then  contended  that  delivery  should  not  be  made  in 
ure,  nor  was  there  any  vessel  ready  fur  delivery  on  board.  The 
il>  of  the  pursuer  and  Ilia  agent  was  to  have  taken  the  keys, 

have  inspected  -the  meal,  to  have  rejected  it  if  Is  was  found 

unmarketable  quality,  and,  if  ft  vat  unexceptionable  in  qua- 
y,  to  have  charged  himself  with  its  custody,  which  he  could 
<t,  in  tlie  cirouniBtances,  throw  on  the  defender.  And  really 
t  fact  that  the  price  had  been  already  peid,  only  rendered  this 
urtc  more  clear.  It  was  the  course  followed  in  the  end — only 
■Treat  deal  too  late;  for  the  pursuer  did  at  \wt  accept  the  keyi — 
d  ins  sgent  to  inspect  the  meal  about  the  middle  of  April 
47  ;  but,  though  then  dissatisfied  with  its  state,  and  complaiu- 
<tta»t  he  had  been  ill-used,  and  could  reject  the  bargain,  he  had 
1  recourse  to  a  judicial  examination  ot  the  meal  till  July  1847. 
"The  Lord  Ordinary  thinks, in  those  circumstances,  the  pur- 
er tailed  to  do  what  waa  incumbent  on  hire  as  purchaser. 
!  thinks  he  waa  bound  to  take  delivery  within  a  reasonable 
«e,  and  to  reject  the  article,  if  it  was  to  be  rejected,  also  within 
■ensonsble  time.  He  thinks,  with  reference  to  the  pursuer's 
"i,  that  the  meal  did  not  remain  at  the  defcudere  risk — 
it  upon  the  pursuer  lay  clearly  and  entirely  the  burden  of 
iviug  the  article  unmarketable — and  that  he  must  take  the 
;■.  ijuence  if  the  proof  has  not  been  satisfactory. 
'  The  Lord  Ordinary  will  not,in  this  note,  enter  in  ton  detailed 
iiuinaliou  of  the  proof.  The  miller,  his  workman,  and  Cum- 
im,  state  the  meal  to  have  been  uf  good  marketable  quality. 
*.-  last  appears  to  have  been  a  good  judge,  and  an  unexception- 
e  niiness  ;  and  upon  his  report  the  defender  purchased  it. 

0  Lord  Ordinary  thinks  their  evidence  is  sufficient  to  over- 
lie any  suspicious  which  thereat  of  the  evidence  may  create; 

1  with  reference  to  the  injury  which  the  meal  may  have  lus-' 
neil  :runi  bad  storage,  that  mast  have  been  small  in  ihe  end 
l.iuaarj  compared  with  the  subsequent  deterioration  during 
jruary,  March,  April,  May,  and  down  to  August,  during  all 
it  I]  latter  period  the  Lord  Ordinary  thinks  the  meal  was 
he  risk  of  the  pursuer.  The  meal,  even  in  the  end  of  April, 
wars  in  have  been  estimated  by  the  pursuer's  agenta  at  twin 
In  3s.  6d.  per  boll  below  the  market  price ;  and  one  iti.ui, 
y  say,  might  have  given  25s.  for  it  in  the  beginning-of  M  iy, 
ich  must  have  been  neat  the  market  price  oi  sound  oat  meal 
tie  time.  But  it  is  the  pursuer's  own  Inult  that  the  quality 
he  meal  il  left  to  conjecture,  and  not  clear  on  the  proof.  The 
of  the  market  will  nceuunt  in  great  part  for  the  difference 
"<"n  the  price  paid  hy  the  pursuer  and  th.it  realized  on  sals 
»urrant  or  the  Sharht." 

I'lio  pursuer  reclaimed. 

j:iJintti*-Oiifk. — If  the  question  bad  been  merely  whether 
local  waa  originally  good  01  bud,  1  should  have  bod  no 
int  that  it  was  not  such  an  article  aa  the  seller  ought  to 
■■'  furnished  :  That  is  clear  on  the  proof.  But  I  do  not 
into  that  matter,  because  that  la  not  the  point  on  which  I 
my  judgment  1  bold  it  ol  the  greatest  importance,  in  ull 
h  easel  as  the  present,  to  enforce  most  sliictly  the  rule  of 
a*  to  the  obligation  of  the  purchaser  to  examine  his  goods 
iimn  aa  be  gets  them.  The  rlest  duty  of  the  purchaser  of 
h  au  article  a*  meal,  iato  make  tlmeous  examination.  Here 
pnrsner  makes  a  purchase  of  meal  at  Fraserburgh.  He 
-1  If  was  not  there,  but  parties  who  represented  him  were, 
muni  he  intended  it  to  be  brought  away  at  once,  but  this 
■  not  done.  He  learned  that  the  Ceres  would  not  brii.g  it, 
.  that  fore,  cause  which,  in  u  small  port  like  Kiuserbuigh, 
hi  lie  likely  to  operate  for  a  considerable  period.  Aciiird- 
y,  He  liud  he  could  trot  get  another  vessel  to  carry  it  off, 


and  the  state  of  the  weather,  the  Season,  and  all  drcum- 
stjinccs,  concurred  to  render  it  unlikely  it  could  bu  shipped 
soon.  These  being  the  circumstances,  1  think  the  pursuer  *«« 
bound  long  before  the  4th  March,  which  was  the  date  when 
application  was  first  made  to  Stephen  for  samples,  to  have 
made  an  inspection  of  the  meal.  It  is  not  said  tfiHt  he  couM 
not  get  access  to  it  He  might  have  got  the  keys  from  Ste- 
phen, and  have  given  notice  to  the  other  party  to  make  tha 
Inspection  along  with  him.  But  it  is  not  till  long  after  the 
sale  that  he  even  asks  for  samples,  and  then,  it  would  ap- 
pear, it  is  not  for  the  purpose  of  examination,  hut  for  Kale. 
Then,  when  he  comes  to  the  examination,  he  has  only  1 
single  witness  present.  In  short,  I  do  not  think  the  purchaser 
discharged  bis  obligation  by  a  sufficiently  tjmeoua  inspection 
of  the  article  purchased,  an  obligation  which  lay.  on  I'iw  all 
the  more  strongly  from  the  fact  that  be  hnd  already  paid  thn 
price.  We  see  from  the  result  of  the  present  case  how  import' 
ant  it  is  not  to  relax  in  the  slightest  degree  the  roles  of  law. 
It  was  clear  that  this  was  on  inferior  article  at  the  time  the 
judicial  examination  was  mode;  but  how  much  that  deficiency 
originated  in  the  inferior  quality  of  the  meal,  and  bow  far  it 
was  to  be  attributed  to  the  meal  having  suffered  from  not  be- 
ing subjected  to  tiroeous  examination  and  properly  token  ch re1 
of,  it  is  impossible  to  say.  I  at  one  time  thought  the  diOeren'*) 
might  be  divided ;  but  that  will  not  do. '  The  purchaser,  I  say,, 
was  bound  to  examine  without  delay.  What  is  delay,  is  an- 
other question.  But  he  lest  the  services  of  one  ship,  and  ha 
could  not  get  another.  Therefore  I  should  soy,  that  about  the 
middle  of  February  would  have  been  within  time.  It  was  too 
late  when  he  asked  for  the  samples— though  these  were  nut 
asked  for  the  purpose  of  examination,  but  to  exhibit  to  another 
purchaser.  Again,  when  he  beard  (iis  he  did  in  the  course  of 
March)  front  Lovie  that  the  meal  was  in  a  situation  in  which 
It  was  likely  to  be  deteriorated,  it  appears  he  was  quite  awara 
of  his  own  responsibility.  He  warned  his  agents  that  he  won  d 
not  be  liable  for  the  loss,  and  yet  no  steps  were  taken  by  theiu 
in  regard  to  the  matter  for  six  weeks.  I  bold,  then,  that  one 
of  the  most  important  principles  of  the  law  of  sole,  the  obliga.' 
tionof  the  purchaser  to  make  titneous  inspection  of  the  attic  o 
purchased,  if  he  intends  to  reserve,  the  right  to  return  it,  has 
in  the  present  case  not  been  complied  with.  Than  this, 
there  is  no  obligation  more  Important  in  law — none  to  be  mora 
kept  Id  view  in  all  questions  between,  buyer  and  seller.  The 
pursuer  bad  full  opportunity  to  make  the  proper  inspection — he 
has  not  made  it — and  therefore  I  consider  be  is  not  in  a  posi- 
tion now  to  raise  aa  objection  to  the  quality  of  the  article  pur-' 
chased  by  him. 

Lords  Hedwyn  and  Codrbvnt  exprested  their  concurrence  in 
the  view  taken  by  the  Lord  Ordinary. 

Lord  Murray. — I  have  considerad  the  case  with  great  anxiety, 
and  have  come  to  be  of  opinion  that  the  Lord  Ordinary  is 
quite  light  in  the  particular  finding, that  the  meal  is  not  proved 
to  have  Iteen  unmarketable,  at  tbe  date  of  sale.  What  made 
me  look  into  the  matter  tbe  more  narrowly,  was  the  remark  ol 
lih  Lordship,  that  the  defender  withheld  from  the  pursuer  cir- 
cumstances of  great  importance.  Bnt,  as  the  Lord  Urditi.uy 
observes,  it  is  not  attempted,  on  the  ground  of  concealment, 
to  set  aside  the  sale.  On  the  whole,  therefore,  I  think  wa  can 
have  nodoubt  In  adhering,  and  the  ground  which  your  LoriiaLuj*  ■. 
takes,  I  should  have  thought  sufficient  for  such  a  jirdymciil. 
The  Court  adhered.  ',    -     .'■  ,' 

Lord  Ordinary,  Kntherlurd. — Act.  Kobertson,  Deas;  James, 
Burness,  S.B.C.  Agent. — Alt.  Buchanan,  MoncreuT:  John  U*t- 
len,  W.B.  Agent.— W.  Clerk.— (W.G.T.) 

2-MA  June  1852.  !:■:■*" 

1  ■    "    ■   '  Fiasr  IJivraroit. 

No.  268.— A.  T.  F.  Frasrii,  Petitioner,  v.  The 
Right  Hon.  Loud  Lovat,  Respondent. 
Entail— Improvements—  EntailAmendment Act(1848)-  A  B\ 
was  nun  mJi/ierf  to  mccted  under  a  dttd  oj  'entail,  made  up  till,** 
to  the  estate  in  fee-simple,  in  the  idea  that  the  entail  waa  truffle-  ' 
luat.     The  substitute*  under  the  deed  raitti  an  action  to  havt-il 
found  and  declared  that  he  toot  bound  to  execute  an  effectual  dttd 
oj  email.      While  the  litigation  mat  in  dependence,  apart  of  the 
titate  vae  taken  under  certain  acti  of  parliament  for  the  fonnutitirr 
of  a  canal,  and  the  price  qf  the  portion!  40  taken  icat  tUMtiuned  in 
bank.    Improvements  were  made  by  A  B  on  the  Mints  before  th 
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'  -tmHerttJu^impki  title.     It  kaeiag  bun  fond  I 

'-tfHMkit,  and  that  A  B  veil  bound  to  atatte  a  dad  ef  ftitoiJ, 

trAi'rA  u-uj  rfwie  txeonHHQly — Held,  «n  a1  pttiliem  prwmttd  by 
■•'  ii  /f  arttfw  'At  AVio'i  ^neadawBi  jtrt,  Hoc  ttmmngnei  mosty 

tea*  ttjflitabli  to  tkfrtiyityi  tht  opiau  of  Hit  iraprootntntr  on 
t  ths  eilati,  in  the  toom  vay  w  if  maatd  tucm  iom  htd  the  atnta 

t»*  tit  atoHp  poutiad  on  a  tailritd  title. 

This  waa  a  petition  for  warrant  to  ar>Kft  sums  of 
nwnej  consigned  in  bank  as  the  price  of  portion s  of 
the  estate  of  Abertarfl,  which  had  been  taken  under  the 
statutes  for  the  construction  of  the  Caledonian  Cenui  j 
and  to  apply  the.  same  in  repayment  pro  (onto  of  -nuns 
(txjwwkd  by  ±he  petitioner  in  improving  the  estate. 
Li-TheBonsigiwd  money  had  boon  lodged  in  the  Bank 
of  Scotton*  in  the  year  184+  under  the  authority  of  the 
Cdutfc  upon'.ii  petition  jresented  by  the  Caledonian 
Canal  Coiflmiaawnora. .  The  reason  for  the  conaignation 
wtoi  that  ul  though  ut  that  time  the  petitioner  held  the 
eWMiwi.inder  a  lea-simple  title,  there  was  a  litigation  in 
dependence' nnder  which  the  question  waa,  whether  the 
petitioner  was  not  bound,  under  a  deed  executed  bj  the 
late  ftonontnble  Archibald  FVaser  of  Lovat,  to  execute 
a'  strict  entail  of  those  lands.  He  was  ultimately  held 
found  ta  do  so  by  a  decision  of  the  Court  of  Session, 
affirmed  by  the  House  of  Lords.  A  deed  of  strict  entail 
was  accordingly  executed  by  hhn  in  February  1851;  and 
t.ho  estate  waa  held  by  htm  upon  this  title  at  the  date 
of  the  present  petition. 

From  the  year  1829  down  to  the  year  1843,  various 
improvements  were  executed  by  the  petitioner  upon  the 
estate  of  Abertarff, — the  sum  laid  out  amounting  to 
£4000 :11s.  During  all  that  period,  the  estate  waa 
held  on  a  fee-simple  title. 

The  application  prayed  the  Court,  after  craving  the 
usual  warrant  for  intimation  to  the  parties  interested — 
"  to  take  cognition  of  the  facta  above  art  forth,  and  to  remit 
to  competent  persona  to  investigate  and  report  to  jour  Lord- 

shipfl  thereupon  ;  and  on  your  Lordships  being  satisfied  of  the 
propriety  of  tbe  proposed  application  of  tlia  Mid  consigned 
money  to  trie  ertefat  foresaid,  to  issue  a  finding  or  decree  to 
that  effect,  and  to  authorise  tbe  peti  tioner  to  uplift  tbe  money 
consigned  In  the  Dank  of  Scotland,  in  repayment  pro  tanto  «f 
the  Said  sum  of  £4060  ;  11a,,  or  audi  other  aiiraaa  may  be  found 
to  be  the  amount  of  tbe  improvement!  already  expended  on 
(he  said  entailed  estates  as  aforesaid,  and  to  apply  the  same 
In  repayment^*)  tanto  of  the  sum  bo  upended  by  htm  ;  and 
to '.decern  for  payment  of  the  cosW  of  this  application,  and  the 
proceeding*  under  tbe  asms,  oat  of  said  consigned  fund,  in 
terms  of  the  sajd  act ;  or  to  pronounce  such  other  orders,  in- 
terlocutors, or  decreets,  and  do  otherwise  in  the  premises,  as 
to  your  Lordships  shall  seem  proper."  ' 
. '  ln-e  Jtu t i t ion  mainly  proceeded  upon  the  M  fih  seetion 
SfitUe^ctj" Which  provides,  inter  alia,  as  furrows!— • 
i.pf.THatiln  a&cases  where  money  hasoosn  dsrtred,  at  mav 
bfmtaftc-r  bo  derived,  from  the  tale  or  disposal  nf  say  poitloa 
of  an  entailed  estate  in  Bcotlapd,.oi|  of  any  right  oriuteraat 
Id  or  concerning  tbe  same,  or  in  respect  of  any  permanent 
damage- dane  to'  inch  estate,  unoVr  any  private  Of  other  act 
(rfparilauiaitt  .  ,  .  .  .  .  thpn  It  shall  be  (awful  fat  aueh  heir, 
WUh-tb*,  approbation  of  the  Court/  to  lay  out  aura"  money,.  or 
ant  portion  thereof.  In  or  towards  rajmentof  en.tftil»r'i  debts, 
or  in  or  towards  payment  of  any  money  charged,  on  the  fee 
of  such  entailed  estate,  under  this  or  any  Mh'er1  Bet,  oV  In  re^ 
dampUoaof  tUaknd-taianentliif  sneh  eaiaaled  -Mate,  ok  to 
permanently  improving  the  saasevor: in  repajwiaalinf  taoniiy, 
atraad/  eptpwdad  in  such  improvement*," 
'  The  pstition  wm  opposed  by  the  respondent,  who  Waa 
tfie  first  of.tbc  autftjtitutes  under  the  entail^  called'  under 
the,  portion.  '.*■-',  '....'... 

Tbe.ptiisiii.ef  opposition,  wn*  shortly, this,  that  the 


statute  did  not  apply,  in  respect  t 

been  executed  by  the  petitioner'  while  hd  held' t 

under  a  fee-simple  title. 

The  respondent  founded,  inter  a&a,  upon  the  following 
clause  of  the  Montgomery  A«t> — 

■'  And  Whereas  it  may  be  highly  beneficial  to  Ik*  ftibUa,  if 


proprietors  of  entailed  estates  were  encoiuagcd  to  Jay-t^t  njopt  j 
In  inclosing,  planting,  or  draining,  or  in  erecting  Itrm-haDMi 
and  offiors.  or1  ontbniltHnm  for  the  same,  apon  tb**V«ntaVrt 


femltainr  befttagea :  And  whereas  sack. fro* rtatofwaaytl 
iaducrfd  and  wooaraged  ao  to  do,  If  thett  theft  W49<t99  aad 
uiiEna,  wfie. secured  in  recovering  a  rcaaontMe  aaCHaaBai 
for  the  money  expended  in  making  such  lmnrfeverflrtts  mat 
th'e  succeeding  heirs  of  entail— Be  ft  therefore!  «iKeV**i  (^M 
attthbrltpafoi™«M,  ahatevwy  nso|*iiH)«!iavawa«>MM«Wl 
who  lays  out  money  In  inclcalng,  pl*«ilifg» or  4f9f)rbV>4K>> 
erLctu*g,farai-hoi»ea  sod  omcea,  or  outbnlldituai  for  tbeauae, 
for  (teTujlifo^'u'isot  ofWs  lands  and  herltagea^ aUQ  Be i«- 
ditor  (9  euet-Mlpg  belrs  of  entail  for  three-fonrth  pwis  tu*n» 
money  laid -out  in  making  the  said  Improvements.  '.. 
.  H^  J.  J?ooert>on  for^  petitioner — Thia  is  an  appEcatioa 
under  tbcUte  sUtUte,  which  has  been  held  to  apply  not 
merely  to  improvements  under  the  Montgomery  At-t, 
but  to  all  permanent  improvements.  We  bave  improved 
this  estate  to  a  much  greater  extent  than  tbe  consigned 
fund.  Tbe  objection  is,  that  tbe  petitioner  had  made 
up  a  title  in  fee-simple,  and  that  tbe  improvements 
were  made  while  the  estate  was  so  held.  It  is  true  that 
there  waa  a  long  litigation  on  tbe  question,  whether  of 
not  Abertarff  was  bound  to  execute  an  entail  of  the  es- 
tate. The  lawsuit  began  in  1816,  and  the  improvement  i 
were  made  pending  the  litigation.  In  this  stage  91 ,-tba 
discussion,  it  must  be  assumed  that  substantial  Irabwr* 
menta  have  been  made  on  the  estate.  It  is  aaid4tjwTat 
the  time  these  Improvement*  were  made,  the  pej||nei 
waa  judicially  pleading  that  he  waa  not  an  entailed  pm- 
prietor,  and  that  he  cannot  now  have  the  benefit. of  Jtm 
fund.  It  is  said  that  the  petitioner  can  lay  no  claftn  to 
it  under  tbe  Montgomery  Act.  It  Is  hard  tq  n-iyrrt" 
even  that. 

Moir  frbr  respondent— It  is  now  admitted  thntt  tats 
fund  belongs  to  the  heirs  of  tbe  estate  of  Abertarff,  and 
it  is  now  proposed  to  apply  the  fund  to  these  aDt^ged  inn 
provemeute.  But  unless  the  meliorations  are  swJk  tW 
they  could  have  been  made  a  burden  on  the  heirs  ot>en- 
tail,  this  fund  cannot  be  appliod  to  these  mrligriiharr 
The  fiusd  waa  consigned  by  the  Canal  QsmmVmmm 
on  ISth  June  1844,  as  a  fund  in  medio  subjentV.tcutiM 
directions  of  the  Court.  Daring  all  thtt  *4wt'  **S*? 
the  close  of  1848,  the  petitioner  maintajnetf'  JMtljejr 
was  no  entail.     While  mattnn  ssen.intMfU'.fJlMM 
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.touted  in.  the  snaps  of  a  decree  in  terms  of  the  Munt- 
piaery  Ac*.  That  is  the  only  enlargement  of  powers 
hereby  conferred.  The  party  making  the  improvements 
murt  be  an  hair  of  entail  in  possession  of  an  entailed 
■.slate.  Now,  the  aot  makes  no  change  in  the  character 
>f  the  debt.  It  merely  removes  the  formal  dimoulty  of 
iOa-complian,ce.with  the  provisions  of  the  Montgomery 
lot.  Sow.,  if  this  party  is  not  even  in  a  situation  to 
«t  decree  nvtersus  of  the  Montgomery  Aot,. can  he  get 
he  better  of 'this  by  m  side  wind  under  g  26  of  the  re- 
ent  act?;  .[The  only  case  in  which  ft  party  is 'entitled 
j  get  payment  .of  consigned  money  to.  raimbuxschim- 
Ai  for  iarproioraonte,  is  where  thus  n  twirl  haws  been, 
iade  burdens  on  the  hairs  of  entail: :  '.* ■  ■■''■' 
Ijrri  tapni.-r How  do  yon  extricate  t be  worfli  of  the  statute — 
money  arrived  from  the  sale  or  disposal  of  utiy  portion  of  an 
Dialled  estate  f"  Must  not  this  money,  tinder  your,  own  plea, 
o  held  as  doming  In  place  of  a  portion  of  the  eutuQt'il  estate  f] 
t  would  surely  be  a  very  singular  result  if  this  party 
ould  not  have  made  these  improvements  a  debt  against 
be  estate,  and  yet,  by  the  accident  of  there  being  this 
im  of  money  consigned  in  bank,  could  do  what  is  in 
ubstance  the  same  thing. 
BoberUon — The  section  on  which  we  found  is  one 
hicb.  enables  us  to  apply  the  money  to  a  legitimate  pur- 
?mo — being  money  derived  from  a  sale  of  the  entailed 
state.  It  is  money  consigned  because  the  estate  was 
lid  to  be  entailed,  and  out  of  the  money  so  consigned 
e  seek  reimbursement  of  the  snms  expended  by  us  in 
leliorations. 

ifoir — If  the  petitioner  had  got  the  money  into  his 
ra  hands,  he  must,  immediately  on  tbe  decision  being 
-onouaced,  have  repaid  it  to  the  heirs  of  entail. 
Lord  Andenon  referred  the  Court  to  the  28th  section 
'  the  recent  statute,  which  provides — 
"  That,  (or  the  purposes  of  this  act,  the  date  at  which  the  act 
parliament,  deed  or  writing,  placing  mush  money  or  other 
operty  under  trust,  or  directing  such  land  to  be  entailed, 
it  came  into  operation,  shall  be  bald  to  he  lbs  date  at  which 
a  laud  should  have  been  entailed  in  terms  of  tbe  trust,  and 
all  also  be  held  to  be  the  date  of  any  entail  to  be  made  here, 
terin  execution  of  the  trust,  whatever  be  tb*  actual  date  of 
ich  entail." 

At  advising,  ' 

lord  PritidaiL — I  do  not  think  the  qnestion  Jails  coder  tbe 
ontgomery  Act  at  all.  If  we  ware,  It  would  be  a  nice  qut*- 
ai.  At  the  time  tblsmoney  was  consigued,  and  thewprovp- 
siita  were  made.  It  i<  aatd  that  tbe  estate  of  Ahertarff  was  held 
fee-simple,— that  iu,  there  were  the  deeds  of  1808  and  1812, 
ukleg  an  entail,  bat  the  party  who  held  under  these  deeds 
■d  made  up  a  ftM-stnplo  title.  But,  then,  be  bad  made  up  a 
■-limpktlttawroqgfliUjvfOT  the  result  of  the  Ktigatloo  which 
m  instituted  Sgaiast  tie  petitiouer  at  the  instance  of  the 
tors  of  Lovat,  was  to  establish  that  an  entailed  title  should 
to  been  made  op ;  and1  a  deed  of  entail  was  accordingly 
ecaMbythe^M«aW,byr>r4e«oftasOcnrt,inieGl.  Tbs 
st  point  we  msjsj  *•  bwW  to  there***  is,  what,  are  we  to  re. 
id  at  tba  data  of  this  entail  ?  Now  the  act  says,  (,  28),  Its 
a  visions  are  to  t»  applicable  to  cases  where  there  Is  not  • 
m  pitted  title  Under  the  entail— where  lands  are  not  yet  en- 
iled— to  cases-Was  ra  there  ass  oe  lands  at  all,  bat  only  money 
r  tbe  jwssaaass  of  awe* ;  *berbfor*  .it  ectead*  to  ail  those 
uditiona in  which  the  iwtx.is  placed  foirly  under  an  obli.- 
lion  to  entail.  How,  In  rcftterice  to  ccUlts  noder  that  act, 
<l  wlten  a  title  has  not  been  made  tip,  Ac,  3  £8,  taken  in 
'erenoe  to  |  SMbe  date  of  the  tartaatli  taken  to  bs  tb»  date 
th«  deeds  an  which t he  ofclJgat'.en  to  tells  too  sntell  exists, 
apyrehend  that  tbiixanid  cutty, this  eotai1  back  to  the  old 
•us  of  1808  and.  1812.  AnoV.unaer  tbie  act,  if  the  a oestion  bo 
ltd,  whether  this  hi  to  be  dealt  with'  as  an  'en  fair  posterior 
Fiortott*ui«-i^'tfce*oWoWba**q*>s»tea'te»ttlls 


an  entail  pilar  to  18M,  and  not  subsequent  to  the  passing  of 
the  aot.  And,  therefore.  It  must  go  back  to  the  date  of  theen 
deeds;  and  so  also,  theso  improvement* having  been  made  in 
182B,  ware  Improvements  on  an  entailed  estate. 

It  also  appears  to  me,  that  looking  to  tbe  sales  that  took 
place,  and  which  took  place  long  prior  to  1801,  and  with  re- 
gard to  which  the  price  is  said  to  be  part  of  U>*  price  of  the 
entailed  estate,  if  tbe  estate  is  to  be  held  as  entailed  at  the 
date  of  .the  sales,  it  most  also  be  beld  to  have  been  entailed  at 


sary  to  add  anything  to  the  views  now  expressed.  There  Is 
not  tbe  slightest  doubt  that  this  estate,  at  tbe  time  these  im- 
nwvesnauts  wore  made,  was  substantially  an,entoU*d estate. 

Lord  Xooty.— The  whole  matter  lies  in  a  narrow  compass, 
Either  the  entail  of  1808,  which  is  a  personal  entail,  is  the  en- 
tail that  regulates  the  matter  In  regard  to  the  present  Aber-' 
tarff,  In  which  case  |  42  applies,  coupled  with  §  52;  If  it  b* 
dealt  with  as  a  mere  direction  to  entail,  than  §  28  sBelfeh 
Between  thaw  two  sections,  It  is  Impossible,  that  this  csaa.cas. 
escape.  ,_  |        ,,„.,;., 

The  Court  pronounced  the  following  interlocutor: — ■ 

"  On  report  of  Lord  Anderson,  Ordinary,  and  having  con- 
sidered the  petition,  with  the  answers  thereto,  and  hearaeouri, 
sel  for  the  parties,  find  that  the  application  is  well  founded  ft 
tbe  petitioner  can  shew  that  tbe  improvements  are  of  the  right 
character;  and  remit  back  to  the  Lord  Ordinary  to  inquire 
and  report." 

Act.  Bobertson  ;  -2Eneas  Hacbcan,  W.H.  AgtnL—AU.  Uotri 
Gibson-Craig,  Dahdel  & Brodie,  W.8.  Agmlt.—h.  Ckrk— (F.H.) 

2Cth  Jane  1852. 

FlBST  DlVIBIOS. 

Ho.  269. — Keith  Macdonald  Macalisteb,  Claimant 

v.  James  Macoheoor,  Clamant. 
Title  to  Sue — Cesslo — A  inula  appoinltd  under  a  etsn'o,  dust.   A 

tingle  trtditor  o/  t/ts  banhvpl  Otittd  a  mwrtny  ij  rrtditm  *y  ad- 


The  late  Mca.  Flora,  Macdonald  or  Macintosh  was 
entitled  to  the  sum  of  j&173:17:G  under  testamentary 
writings  which  it  is  unnecessary  to  specify  in  detail. 

In  1833,  her  husband  became  embarrassed  in  His  cir- 
cumstances, and  raised  A  process  of  cesyto  against  hit 
creditors.  Decree  was  pronounced  therein  accordingly; 
the  bankrupt  having  executed  a  disposition  omnsunt 
bpntmtm  in  favour  of  David  Stalker,  as  trustee  for  bis 
whole  creditors,  whom  failing,  in  favour  of  any  other. 
trustee  whom  the  creditors  might  appoint. 

Stalker  died  a  year  after  bis  appointment.  Id  1847, 
one  of  the  creditors  of  Macintosh  called  a  meeting  by 
advertisement  in  the  North  British  Advertiser  and 
Edinburgh  Gasette.  At  this  meeting,  the  claimant 
Macgregor  was  named'  trustee. 

In  \$43,  Mia.  Macintosh,  being  then  dead,  Her  tiro 
Bans,  said  to  have  been  minors,  granted  an  assignation  to 
tfca  foresaid  claim  of  £178 :  17  : 6,  with  the  concent  of 
James.  Macintosh  their  father,  in  favour  of  the  other 
claimant  jjjaca&ter,.  Tho  assignation  was  duly  Uiti,: 
nuUed  to  the  holder  of  the  fund.  The  s»knc*»bdgBMat 
ef  intamatieu  w«h  M  feUows>— 

"  I,  Matthew  Norman  Macdonald  within  designed!  tfemby 
acknowledge  that  the  preceding  assignation  gran  tod  by  Atea- 
staler  Macintosh,  residing  In.  Glasgow,  and  Keith  Macintosh, 
rending  at  Ord,  with  consent  of  John  Macintosh  their  father, 
as  therein  mentioned,  In  fevour  of  Keith  Macdonald  Mecah'ster 
arioMrynieh,  has  been  duly  Intimated  to  ma,  «s  Oasts*  and 
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factor  for  the  representatives  or  the  Into  Dr.  Alexander  Mac- 
donald,  sometime  of  -Uillen.  Mid  Hit  Margaret  Maomluter  his 
Wife."  i 

Various  .points  were  argued  upon,  the  effect  of  the  as- 
■igp^toa. .  It  was  questioned  whether,  it  was  not.  gra- 
tuitous,'— whether  it  was  not  granted  .to  conjunct  and 
eorrudent  persons,  and  to  the  defraud  of  Ma*inboeh's 
■  creditors,— and  whether,  in  competition  with  such  a 
deed,  the  disposition  omnium  bunomm  in.  the  process  of 
cessio  required  intimation.  But  the  material  point  iu  the 
discussion  was,  whether  the  claimant  Maegregor,  iu  the 
circumstances  of  his  appointment,  had  a  good  title  to 
compote  with  the  other  claimant  for  the  fund  t'n  medio, 

The  Lord"  Ordinary  pronounced  an  interlocutor  con- 
taining various  findings,  and  inter  alia  the  following ; — 

"  Finds  that  the  said  David  Stalker  having  died,  It  appears 
that  a  meeting  of  the  creditors  uf  the  said  John  Macintosh  was 
colled,  b  ^advertisement  in  the  Gazette  and  other  newspapers, 
al*l  bV  riMilar.  letters,  to  he  held  OH  the  2litli  of  October  18*7, 

£',  Korli-WLHiflm,  in  tjhe  neigh  be  orhood  of  which  place  the 
inkriipi  then  resided Land  with  his  concurrence,  at  which 
fntrilti^tftt^ctaimTint  Mr.  Maegregor was  elected  trustee ;  and, 
wttii  tint  Ml.  jppml)*(fiorj -of  the  ImrArupt,  instructiorjs  weto 
j(JN1*  tO  Uja  apid  Jaws  l^cgregor  to  take-tint  ueceasarVToea- 
.Wirss  for  realizing  the  present  claim ;  and  therefore  finds  that 
the  said  James  Maegregor  has  a  sufficient  title  to  insist  In  an; 
right  which  belonged  to  the  said  John  Macintosh,  and  was 
conveyed  by  the  disposition  omnium  bononim  aforesaid  J  and 
that,  ad  hone  effectmn,  the  title  of  the  claimant  is  as  effectual  as 
thitt  of  the  said  David  Stalker  would  hare  been  bad  he  been 
still  alive." 

Maca  Hater  reclaimed. 

Penney  for  reclaimer — The  material  point  is,  whe- 
ther Maegregor  has  any  title  to  insist,  A  disposition 
omnium  botwrum  is  like  a  voluntary  disposition,  and  has 
no  farther  effect.  Now,  if  this  be  merely  a  voluntary 
deed,  the  appointment  of  Maegregor  is  not  a  good  ap- 
pointment. I  have  a  good  interest  to  object  to  the  title. 
The  pursuer  did  not  adopt  a  competent  mode  of  getting 
a  successor  appointed  to  the  original  trustee  nominated 
in  the  process  of  cessio.  There  ought  at  least  to  have 
been  an  application  to  the  Court  for  authority  to  call  a 
meeting  of  creditors.  Besides,  there  is  no  evidence  that 
a  majority  in  value  of  the  creditors  concurred  in  the  ap- 
pointment. 

Gordon,  in  reply,  referred  to  Mor.  Diet.  11,789,  and 
Wylie,  5th  July  1828,  6  S.  and  D.  1081,  as  shewing 
that  such  an  application  waa  held  by  the  Court  not  to 
be  competent, — and  contended,  that  the  usual  mode  of 
appointing  a  successor  to  a  trustee  nominated  in  a  cessio, 
was  that  followed  in  the  present  case. 

The  Court  adhered.  '. 

Lord  Ordinary,  Robertson. — Far  SfaeoUslir,  Gordon  ;  Horne 
arfdHow,  W.8.  Ayenu.— Ah.  Penney;  Buster  and  MTJuugal, 
W.B.  Aaentt^ffM..) 

Sort  June  1852.  .'  '        ■•".'! 

BaCOHD  QlVJHOS. 

No.'  27l>. — William  Scoum.kr,  Punnier',  v.  Eobeut 

CtONN,  DefinJer. 

Issue — Slander — Jury  Cause — /»  an  actio*  ofdarnayet  far  elan. 

der.aoainM  tie  ownti  of  a  ntmpaptf.  on  acaiunl  of  s.  Mrritmti.l 

pubHt/nd  therein,  which  ik»  purtuer  nUegrd  coaloimd  the  intendo 
■    that -he  'tad  ban  plated  at  tit  bar  of  Iht polict-tourl,  chargrdtctth 

Ttauriag  ai.d  retaining  ttoln  joorfs,  Untieing  them  to  hi  tltlem,iir 
,  under  a  criminal  charge  tountcltd  with  or  invoking  tht  dithontet 

nmift  or  mention  of  Hottn  goedt— Held,  under  an  i«w  Haling 

Iht,  ifutndo  u  thai  -ofhoyirto  ban  a  pntoner  at  tkt  oar  of  tht 

lielttt-tautt,  dwgtd  with  a  criminal  ofeiict,  a,   ' 


under  draimtlantet  inferring  erimtnoi  lassM," tit  il  arm 

vol  not  entitled  to  maintain  to  the  jury  an  isMJifb  cj  r»vi  <■  ■ 
gtiodi  knowing  them  to  be  ttolm  ;  and  propcteA  ium  Hi:  i 
at  to  embody  the  precise  ■aotdt  of  the  record. 

This  was  an  action  of  damages  against  th*  pvjnv 
of  the  North  British  Daily  Mail  newspaper. 

The  ground  of  damage  as  set  forth  in  the  entries 
dence  was,  that  there  had  appeared  in  the  polk  k  '■ 
of  that  newspaper  a  statement  in  the  ftflOwiiig  Itv- 

"  WtlrMm  gcouller  and  Cooper  and  Compatiy,  pswibu- 
were  placed  at  tho  baf,  chat  god  with  refusioB;  4*aWs>*e 
property  ■beIotiEw»g-  to  a  respectable  cabUMCatku  i> »«. 
Bf  revtB  nearly  the  wboH  of  whose  weartne;  stead  nri  V 
-BrjHtru^tMoaMbUdMF'DMraliia;.  One  of  lbs  jrimwaw 
ccedingly  contumacious,  and  seemed  pctreeBj  drittaiw 
rpnlsttWn'ltfofjiistTOeasfaraslayin  bis  jkwbt.  Tarn- 
howv-rer,  Obliged  1o  disgorge  their  Ill-geMta ■Waa'1  :• 
wonis  are,  in  whole  or  in  part,  of  and  cuocensngttoftw 
and  were  intended  to  represent,  and  do  falsely  >g<i  oi>^ 
ously  represOfit,:trie  paMueriuhBTlDg  l*en,oii  19lhQs:i 
hwt,  a  pVisoiwr  or  crlmlna)  tn  the  custody  of  lac  *  - 
police,  aud  its  having  haen  placed  at  the  l»i  tf  0« -_- ■ 
a  prieooer  or  eYhninSl.  on  a  ciiaige  at  Kcehrrof,  rdiiijH  I 
refusing  to  give  Up  stolen  goods,  knowiDg  tbwiioWiif. 
'under  a ctiMm)  charge  connected  with  oriurohiB|U<c- 
taonest  receipt  and  reientiou  of  stolen  goods,  sad  (hi*:  J 
conducting  himself  contumaciously  towards  lbs  Jute  - 
with  a  determination  to  resist  the  ends  of  justice.  1?  W*. 
to  gtve  up  pledges  illegally  and  wrongfully  olilsinet  tl  i- 
meaolng  thereby  pledges  of  stolen  goods  obtahwl  <*  ~ 
knowing  that  tin  y  wire  stolen  ;  and  in  bariog  brti  p»: 
by  the  magistrate,  in  spite  of  hia  wrongful  and  omit ■»■ 
duct,  and  contuuiaoicnw  Tedstaaos  to  toe eudsufj OSS'. «■ 
liver  up  his  Ill-gotten  pledges,  moaning  tbereby,  m  tt<« 
that  they  were  pledges  of  stolen  goods  disbtneulyimdi'. 
the  pnrsner,  he  knowing  them  to  be  stolen, — taibeiaj-V 
damage  of  the  pursuer." 

The  pnrsner  propoeed  two  issnes,tebothtif«L;^ 
defender  objected;  but  the  approval  of  tbosatosiw; 
pressed  in  the  Inner-Honse.    The  first  was  w  fcfcsvl 

"  1.  Whether  the  defender  is  the  uroprietor,  edtlc .::  * 
or  publisher,  of  the  newspaper  published  daily  iHisa*" 
at  Edinburgh  tailed  the  "Nortb  Jlri  tub  Daily  Mui.  ib." 
ther,  in  the  number  of  the  aali  1  newspaper  publabxl  *  * 
EUth  day  of  DeccnAsr  1851,  then  appeared  an  trudf— 
m wit  containing  the.  toUowing  words,  or  wend*  ioU>>> 
ing  erleot,  via.— !  Glasgow  Polios  Central  Oflies,  Fri-ai-* 
Ihuu  Sooulkr,'  ax.  ut  mpra  :—  And  whether  tar  uul  ■"■:»» 
in  whole  or  in  part,  of  a«d  oonoemlng  tbepurncr.ul* 
(u»l  oahimniooaly  r^prusent  the  pursuer  ss  ruti^  ImiiS 
soner  at  the  bar  of  the  police-court,  charged  liib  i  ''•* 
6fliwo«i  and  as  having  obtained  possession  of 
goods  by  improper  <*r  unlawful  or  — 
inferring  criminal  oonduit  on  tls  . 
lues,  injury,  and  damage  of  the  purBOer  f 

The  iiord  Ordinary  reported  the  case  to  i^  '■ 
House,  with  the  following — 

"Nott. — The  paniea  having  differed  with  rfepKitoi 
of  the  Issues,  it  U  the  duty  of  the  Lord  Ordinary  to  hi 
matter  to  the  Court.  Under  UK  Urst.fssne,  it  *i!l  h  ■«" 
thst  Iheinuendo,  aa  there  laid,  is  cb#nged  (the  IH  * 
the  oondeseetidenoe.  The  defeij ■' 
on  tlie  gy  iihJ  of  there  bemgi 
tlis  rt'conJ  and  i-sso,  and  Urn,  u 
s*  stated  in  the  Issue  Is  insufficient. 

'■  With  ruspert  to  the  second  issue,"  *c. 

^^'etior-trcnera/  for  defender— The  parnP 
only  take  hia  issue  bo  as,  to  meet  his  statemtiii^1' 
That  atatement  came  to  be  an  iuueodu  of  * 
reset  ■  but  the  innendo  aa  put  in  isBua  wst  «* 
a  different  matter. 
[Lord  Murray. — But  a  pursuer  may  take  as  isrnei-1* ' 
as  his  statement.] 
!<<•  doubt  he  may  pass  from  a  wparase  pari  a»' 


lurt,  cbargtd  *nt  t  •'" 
lmwrwlin  itfpV"1"-''!*" 
n«ans,orund«tciMi»J 
e  part  of  the  jioistwH 
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IN  THE  COURT  OF  SESSION,  Ac. 


wt  where;  s*-bere,  be  makes  a  specific  statement  an  re- 
rorrl,  he  cannot  take  an  issue  wider  than  his  record. 

Buchanan  for  pursuer — The  only  question  was,  whe- 
,her  the  issue  was  supported  by  the  summons,  and  there 
ieuld  be  no  doubt  of  that.  That  it  did  not  come  up  to 
ha  full  extent  of  the  statement  in  the  summons,  was  of 
iii  consequence.  The  pursuer  was  not  bound  to  put  his 
vhole  summons  in  issue  ;  all  that  was  requisite  was,  that 
v hiit  .was  ia.iaetJ*  should  be  in  the  summons. 

LcriJuttice-Gltth — The  SolicitOi-Gr-iiersl  scums  to  insist  on 
miy  matting  part  of  the  statement  on  record  ;  he  leave*  out 
be  words,  "Meander  a  criminal  charge  connected  with,  or  in 
'olyiiJB  thednshunest  receipt  and  retention  of  stolon  goods." 
Tliut  is  b  very  different  thing  from  receipt  of  (Colon  goods 
.mini uk  them  to  be  stolen. 

Lard  Gocibarm,— The  words  in  the  isBUu  ate  very. .different 
rum  iliiwe  in  the  record.  The  record  state*,  that  the. pursuer 
'is  charged  with  refusing  to  give  up  pleiifiusof  stolen  goods 
il.itainisd  hj  him,  knowing  that  they  wens  stolen.  That  is 
.'ft  out  in  the  issue.     It  boars  U>at  the  goodx  were  obtained, 

"t  tiy  raaet,  bat  bj  somo  ■■  improper  or  unlawful  mean*" 
Vhnt  the  nature  of  that  improper  conduct  on  the  part  of  the 
■iirsutT  may  be  supposed  to  bo,  I  do  not  know  ;  but  I  tliiu,k 
llcIi  a  statement  would  make  a  very  different  impression  ou  a 
ury  from  a  simple  Statement  of  reset.  If  the  pursuer  says  that 
lie  statement  in  the  issue  in  the  same  as  that  in  the  record, 
rhy  not  put  reset  in  the  issue  as  in  the  record  T 

Lord  Jiutict-Cltrk. — It  is  not  said  that  the  two  statements 
re  (he  same.  But  the  statement  put  in  issue  bt  ou  record ; 
ir,  as  I  lmie  just  observed,  the  record  does  not  stop  at  the 
tniernent,  that  the  goods  were  obtained  knowing  them  to  bo 
tolen,  but  goes  ou,  "  or  under  a  criminal  charge  connected 
llh,  ic.  But,  under  the  issue  as  it  stands,  I  could  not  allow 
be  inuendoof  reoeiptof  the  goods  knowing  them  to  be  stolen, 
)  be  stated  to  the  jury. 

hnchanan — Underthe  issue  as  proposed, we  considered 
uraclves  entitled  to  state  the  inuendo  as  one  of  reset. 

Lord  Juii ice-Clerh  —  The  issue  as  It  stands  cannot  cover  that. 
(you  are  to  bold  by  both  branches  of  your  record,  you  most 
nt  both  in  issue.    You  had  better  just  transcribe  your  state- 
lent  on  record  into  the  issue, 
'he  issue  was  accordingly  amended  as  follows : — 

"  And  whether  the  said  words  are,  in  whole  or  in  part,  of 
rid  concerning  the  pursuer,  and  falsely  and  calumuiously  re- 
resent  the  pursuer  as  having  been  placed  as  a  prisoner  at  the 
ir  of  the  police-court,  charged  with  a  criminal  offence,  of  re- 
living,  retaining,  or  refusing  to  give  up  stolen  goods,  know- 
is/,  them  to  have  been  stolen  ;  or  under  a  criminal  charge 
>nnected  with,  or  Involving  the  dishonest  possession  or  re- 
■ntion  of  stolen  goods;  or  as  having  been  compelled,  in  spite 
I  his  contumacious  resistance  to  the  ends  of  justice,  In  that 
tfpect,  to  giro  up  bis  ill-gotten  pledges,  meaning  thereby 
ledges  of  stolen  good*  received  or  retained  by  him  dishonestly, 
'  in  the  knowledge  of  their  having  been  stolen, — to  the  lota, 
jury,  and  damage  of  the  pursuer  f " 

Lord  Ordinary,  Rolurtson  — Aat,  Buchanan ;  John  Lelshman, 
'8.  A.imt—AU.  Sol.  Gen.  (Nerives),  Mactarlauu  ;  Morales 
.(I  Uacuoeohie,  W.S.  AgtnU.—  l.  Clerk.— (WAT.) 

2flrt  June  1832. 
First  Dmsios. 
o.  271. — Sir  Chajlucs  Wiujam  Auocbtub  Itoss,  Pur- 
suer, v.  Bobkkt  FEBdueoer  Ross  and  Oboroe  Gra*- 
villb  Ddke  of  Sutherland,  Defender*. 

■.uu — Salmon-Fishings — Term  of  an  iuue  approved  of  to  try  the 
qvHtiah  alio  the  extent  of  a  grant  ofSoimon-fUhing. 

i  this  case,  the  following  issue  was  approved  of : — 
"  Whether  the  salmon -fishing-  of  Bonay,  set  forth  in  the  pur- 
cru  titles  Uiwlled  on,  comprehends  the  fishing  iu  that  part 
the  lirlb  or  estuary  of  Dornoch  called  the  Kyle,  adjoiuiug, 
id  to  the  east  of,  the  present  month  of  the  river  Curron  ?" 
Isrd  Ordinary,  Woorl.— Act.  Sol  ..'den.  (Heaves),  Row;  Mac- 
ozie&  Bail  lie,  W.S.  Agenf.—AIt.  Dean  of  Faculti  (Marshall), 
Hckenzie  ;   Walter  Dickson,  W.S.  Agti.t.—ff.  Clerlt.~(FM.) 


2bU  June.  1802. 
■    ■  ■  Fibst  Division. 

No.  272.— -The  Right  Hon.  John  Stuart  Wortley 
Macksneik,  Lotid  Wharnolipfe,  Petitioner. 

Entail  Amendment  Act  (1848)-  i'roceas-.Excamuion— Petition, 
Amendment  of — in  a  petition  by  an  heir  of  entail  for  leave  to 
exnvhb,  ii  ww  found  that  part  of  the  ttdailedltmd propoteato  be  a- 
tombed  had  been  propelled  to  the  petitioner  by  a  disposition  executed 
byhiaJaiher,on  which  nt  waiinfefl.  T 'he petition  di<t  not  m  forth 
tkit  inffjiment,  in  term  of  the  BZdtection  of  tht  Batatl  Amend, 
mtnt  Act— Held,  1.  That  the  act  it  Imperative,  and  not  merely 
directory,  on  tkie  point.  2.  That  it  was  ecmptUnt  to  amend  the 
narrative  of  tht  petition.  3.  That  tht  amended  petition  required 
to  bt  intimated  of  new. 

This  was  au  application  fur  authority  to  excauib.  a  part 
of  the  entailed  estuto  of  Belmont,  belonging  to  the  peti- 
tioner, for  a  part  of  the  estate  of  DrumkUbo,  held  by  tho 
petitioner  in  fee-simple. 

The  application  set  forth  the  3d,  4th,  and  6Lh  sec- 
tions of  the  Boeebery  Act  of  1836,  {t>  niid'7  Will.  IV. 
c.  42);  the  act  4  and  5  Vict.  c.  24;  and  the  Sth,  87t&, 
33d,  34th,  30th,  ;tiHh,  31st,  and  42d  sections'  of  'tho 
Entail  Amendment  Aot  of  1848,  (11  and  \t  VUAjt,Hkn). 

The  petition  then  set  forth  the  deeds-  of  entail  appli- 
cable to  the  estate  of  Belmont,  and  the  title-deeds  of  the 
estate  of  Druwkilbo,  held  by  the  petitioner  iu  fee-simple. 
It  also  stated,  that— 

"  the  petitioner  is  in  the  course  of  completing  feudal  titles 
troth  to  the  entailed  estate  of  Belmont,  and  to  the  said  lands 
and  barony  of  Drnmkilbo,  and  is  in  possession  of  both  estates." 

The  material  part  of  the  prayer  was  as  follows: — 
"  To  pronounce  the  necessary  orders  for  ascertaining  the  expe- 
diency of  the  proposed  excanibion,  md  adjusting  the  rvapectire 
values  of  tire  lands  and  heritages  proposed  to  Iw  exuambed  as 
aforesaid ;  and  upon  being  satisfied  of  the  respective  values  uf 
such  lands  and  heritages,  and  the  expediency  ot  such  exuaniliioii, 
and  upon  the  necessary  onnseut  buinij  given  by  the  Hiiid  Hun- 

ourable  Edward  HuQUgUe  Granville  Stuart  Wortley,  4o 

to  in terpone  your  Lonlships' authoriiy  thereto,  and  to  proiiiiui.ea 
decreet  authorizing  an  eicanibion  ot  th«  said  lands  uf  liei.na- 

thie,  sic. all  which  form  pans  uf  lite  entailed  estate  uf 

Belmont,  betbre  described,  and  ilrat  in  exchange  lor  the  caster 
part  of  the  lauds,  barony,  and  estate  of  Druiukilbu,  also  above 
described,  or  of  so  much  of  the  said  lands,  barony  and  estate,  aa 

J  oar  Lordships  may,  iu  the  course  ot  the  proceedings  to  tolluw 
ereon,  ascertain  to  be  an  equivalent  in  value  for  the  said  other 
lands  and  fishings,  funning  parts  uf  the  entailed  estate  of  lii.1- 
tnoiit;  and  to  appoint  a  contract  of  excatubiou  of  the  suiu  re- 
spective lauds  and  heritages,  to  be  executed  at  the  sight,  and 
with  the  approbation  of  your  Lordships,  and  to  be  rccurued 
witliiu  three  months  in  the  Register  of  Tailzies — all  in  lermsuf 
the  foresaid  statutes  ;  or  to  do  utherwise,"  &c 

The  application  .having  been  remitted  in  ordinary 
form,  came  back  before  the  <Jourt  upon  the  following 
report  by  the  Lord  Ordinary : — 

"  Tho  professional  gentleman  to  whom  this  petition  was  re- 
mitted, has  reported,  inter  alia,  as  follows  : — '"  By  the  .Slid  sec- 
tion of  the  act  11  and  12  Vict  c.  36,  it  is  enacted,  that  peti- 
tions under  the  act  'shall  sot  forth  the  tailzie  under  which  inch 
estate  is  held,  and  tho  date  of  the  petitioner's  lnfeftmeut  there- 
in, if  any  be.'  The  tailzie*  under  which  the  estate  is  held,  are 
correctly  set  forth  In  thu  petitiun.  It  is  stated  in  the  petition, 
that  at  its  date,  the  petitioner  was  in  the  course  of  com  pitting 
feudal  titles  to  the  entailed  estate.  These  titles  have  since 
been  completed,  and  are  now  produced,  shewing  that  his  ln- 
feftmeut In  the  estate,  excepting  in  the  parcel  of  lands  after- 
wards mentioned,  la  posterior  to  the  date  of  presenting  the 
petition.  It  appears,  however,  that  the  late  Lord  Wbarncliffe, 
the  father  of  the  petitioner,  on  10th  November  1B24,  executed 
a  dinpooition  by  which  he  propelled  the  fee  of  a  portion  of  thu 
entailed  estate,  including  a  part  of  the  lands  now  to  be  cx- 
cainbed,  to  the  petitioner,  and  the  heirs  substituted  to  him  by 
the  entails.    The  petitioner  was  iiifcft  upon  a  charter  which 


iU 


tobirre  of  cases  decided 
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followed  upon  tfala  disposition,  conform  to  an  instrument  of 
saslne  dated  25th  February,  and  teaordUd  in  the  general  register 
of  (Mine*  5th  March  1825.  The  putitlpiaa-  has,  emitted  to  set 
fort*  this  infeftment  fn  the  petition,  lint  the  instrument  of 
gasihe  is  now  produced  In  process.  Your  Lordship  «1H  Judge 
at  the  effect  of  ttds  n  on -compliance  with  tlmprttriiion«t,f  the 
33d  section  of  the  statute."  ;.  , 

As  this  objection  applied  to  the  land*  fbr.niing.  pait  of  the 
entailed  estate,  whish  are  the  subject  of  the  p^opiieJ  «uain- 
bion.  It  appeared  to  the  Lord  Ordinary  prow. that  it  ahould 
bo  brought  ander  the  notice  of  the  Court;  and,  to  oljviajtita 
olftct,  the  petitioner  baa  proposed  to  unread  tl™  prayer  of  tho 
petition.  Tlu  statutory  words  requiring  the  data  of  the  ,in- 
iaftBient  to  be  eat  forth  in  *be  petition,  are  latner  imptratit* 
than  di'itory  in  their  import  i  and  II  k  to  meet  this  possible 
view  of  •heir  effect,  that  tt»  present  course,  has  been  adopted. 
These  points  rcuoiru  to  be- considered-- (I.)  The  oompeteocy 
of  the  proposed  anieuddient  at  all  j  -and,  (2.)  Supposing  It 
competent,  whether, any  new  notices  or  advertisement!!  are 
required  before  proceeding  with  the  amplication  as  amended; — 
aBtl  it-U  III  ohie>'UineWiLi«  points  may  be  diepwted  of  by  the 
(^rtn*tltb»t:thB'WMe7ia.'BOBr«epo«W(L  ■ 

The  proposed  ajnendment  Mine  narrative  of  tko-fetb- 
SfbttowBi—-  '• 


'"'ATtertBe  words,  *tfre  petitioner  la  in  the  course  of 'torn-' 
prSHng  feudal  titles,  both  to  the  entailed  estate  of  Belmont, 
add :  to  tlio  said  lands  and  barony  of  Drumkiliio,'  insert  the 
following  words :— '  except  to  certain  portions  of  Belmont,  In' 
wrrich  be  a] ready  stands  inf eft,  conform  to  Instrument  of  easine 
In  his  favour  dated  the  2Gth  February,  and  recorded  In  the 
general  register  of  sasines  5th  March  1SJ5,  proceeding  upon 
a  crown-charter  which  followed  upon  a  disposition  executed 
by  the  petitioner's  father,  propelling  the  succession  to  him  to 
those  parcels,  under  and  In  terms  iif  the  entails ;  and  which 
Infeftment  is  produced  In  process.' " 

The  Court,  after  considering  an  additional  minute  of 
argument  by  the  petitioner,  pronounced  the  following 
interlocutor : — 

"Allow  the  petition  to  be  amended  as  proposed :  Appoint 
too  petition,  when  so  amended,  to  be  Intimated  on  the  wulls 
and  in  the  minute-book  for  14  days,  and  advertised  once  in 
the  Edinburgh  Gazette,  and  once  weekly,  for  six  successive 
weeks,  in  the  North  British  Advertiser,  in  terms  of  the  sta- 
tute :  And  farther,  jrant  warrant  for  serving  the  same  on  the 
persons  mentioned  In  the  prayer  thereof,  In  terms  of  the  acts 
of  sederunt ;  and  ordain  them  to  lodge  answers.  If  so  advised, 
within  14  days  from  the  date  of  service,  If  within  Scotland,  and 
60  days  If  furth  thereof." 

Petitioner's  Authorities. — 1.  On  quotum,  whether  ttaiule  int. 
ptratiw  or  ttirestory — Maxwell  v.  Stovanwtn,  April  183 1 ,  £  V. 
and  S.  App.  Cases,  p.  276.  2.  Oapoatr  ofamrnding  piXitiuxr— 
Lockhert,  Feb,  9, 1837, 15  S.  and  D.  498. 

tori  Ordmarw,  Cowan.— Aii.  Macaeoxie ;  Hugh  Tod,  WiS. 
Aoasft— W.  tSa-fc-   <F.IL1 

*;, ',:■"'.         26iij««ei852. .  .; 

Vol  273. — Mrs.  HmntiETTA  QilcbbibT  0r^Tit8O«,'iVf'- 
.  *wer,  j. ,  Wai/rBR  Qu£HBBT  WaiQiw,,iHfa>4tf-~:M, 

r  contra.                                               .     , 
Issue— Service,  Bednotlrtn  of—  A,  the  mpkevof  aj 
test  tefvtd  hi*  kmr-ai-Lrm  in  t/tntrolm  1841.     ill 
tobe<fli*&Mdtog*&ef1&de*eai/id,(»f<ichtf*>     .. 
pHtediy  A),tt*dwtx urmd keJHU-tav in  mural  W WssassjtlW 
T848.    EreA^BflyrassiorHfucilitmO/fScwW " 


ft  awrwtf  Wsrf/ 


WW*  itraMUhrm 


___;   Bati:t>m!f  rmti a  tnluMin  of 

f  (Mm  mthftettj&t  trial  of  the  qmitiokoffrabM^idit'.- 

rF««fe<M)fe/.votj»iBi..p. 283, 's  ,,''.'  '',,  ','j,,  ,.",.*,!,,' 
This  was' a.  reduction  of  the  dsrfrndnr'a  serjwe  *»  heir' 
general  to  >1ub  deceased  uasle,  Dri  Jon*  Botttrwitk 
ehtwt.    The  defender's  service  was  dated  November* 


GBcL 
1841. 


The  pxnaiUCT  averred  hereelf  to  be  the  laVtd  cUsgbter,, 
■■done  bf 'the 'nearest  and  lawful  heiresses  portiontes  of 


the  deceased.  She  had  obtained  -tttnelf  tarred  in  lb 
character  in  April  1848.  HcrfeajitiiiiaevwdonM> 
the  defender,  who  repeated  in  thin  pmoess.  a  reiwu  i 
her  service.  i 
Thwiollowing  itna  me  Rdoptai-tvArf  ttnessst)- 
"i  Whether  the  pttrsoer,  Mm.  Henrietta  (T 


portfoneTs,  of  the  i< 
tloriediii  process  P* 
;  PojsoarV  AathoiiUee.UW'ataott,  1  .\ 

laj.?.  Fairrel),  owru,  vM.  JiviiL  p.  682;  J 

Toi-jsaV  jmHKi,      ,  ",„>;,,.. 

■TJttri  'OrtiKarg,  Aarianon.— i*<*   Bsssssssaaf  Ulwa 
W£.4^nu^AalM>keinne;<«bMB4nMirO*Mdhuslssft 


:eiJ   oiil  'to  i 


h'$wiT&52l.'~ 


-•'■  I-     ■'  ,'       >!ii  -.1  ,?sWM>I)tTIB«ar.   . 
I?p,  374\^<\i^n^'J}g»  Vass'  sad  others,  .PtirPMn  i^ 

,   tutor,  i 
Bmenses— Frocesa—  Thtrtdt  it  goural,  that  Hi  eamanFsF)c| 

the  argumtni  urgrdin  lit  Inferior  Cbtnt,  for  Oh  int  <!  wji\, 

the  Court  of  Seuion,  pannat  be  charged  onder  ajCwfa;  i/"^r 
'  in  the  Court  of  OutUm,— but  that  the  expsast  s/smsvk 

co*urf[ooAi«  flj(t>  (A<  grouadi  of  aShcr&i  jwlemt*,**' 

aW/wed  in  certain  emu. 

This  was  an  action  for  payment  f<»s«rnoed«»,ni* 
in  the  Shwiff-Coart  of  Edinburgh,  The  Sberiftwi 
proof  led,  decided  in  favour  of  the-  tsaslnw  wii  a 
penses.  The  defender  advocated,  an4  the  cm  taj 
been  reported  to  the  Tnnerj-Hoiiae,  t^  .Conrt  sdhenc  • 
the  Sheriffs  deotsion  with  addi^enal  axneofles. 

The  cue  now  came  before  the  Court,  on  raped  tta 
the  auditor,  who.  reported. <t)i«f  . he  t*wd  'tis  p"" 
account  at  i[61:  7;  «- 
»reatTTtngtosec«st^oflUwqi>tlfta«o»is^k>*ttrtj;» 

advocator  to  the  chanres,  amounting  to  £10,  to  < J 

minutes  of  debate  in  the  Dsfeifor  Court,  to  send  tt 
ttoui  to  the  disenssion  frr'the  orasr— refsrence  «    . 
thh  'MfM  h»  the^Mwef  as»e.'Wtnsssvt«t  MsieaiBs. 

-Jvo/s.—Thannletiq   "-  

m  Mfatjof  adiousjUon 
memorial  to  the  sgen 

slon  ;  but  where  srgumenUtive  papers' nave' ben 
Inferior  OsMIt,  eonlM  of  «M  ss»  wanapon  aach  sab  ss»»» 
■Bowed  totlie«BWMsatBlfsvti'  sWwa  we  of  Us  ss*ssia»> 
debate.    The  auditor *•  not  mretbtlw tas  mtama r - 
case  rtfLvred  to  la  hU  eeport  wss:  batended  H  titer  *» 
practice  ia  this  resfsta^   the 

hsdb 

Counsel  haying  been  aeatd,— i' 

lMdJ»*iet.<mrk---m*tetifa--ta-mimm*  BsD  ■*•* 
was  intended  to  ml*  the  geisMal  ■potnU^'ftfwr  •»»•«•» 
proooimced  hU  decision,  a  nrtmorssltO*)«isets«y  b"**f 

: i |i  I  nils  liifiiiwiisi'lil  IMHHJlJsUr^"-'"^* 

"  Mid  the  iM}am**H* 


apra*ticwlsUhtrao>.i»»»nKace«suit.o(in»si 
reoation  of  float  jndgpents.hsa  tesa  was*3 
the  agent  fur  the  dSouisloo  in  theCosnrfs* 


ebloa  ts  proDOUnood, 


™.  -~  .-*  «p-s»r*l  .  —^J 

,..  the  i«*  rl.jrCw»!  in,  «*»««  Ou.  ft^.eirsJtaasswflW 

flounced,  wn^efP^TissiW^t^tts^WssWsai'**1*1 
—«„„.   ■    ■..;,;,.   ..■Tm.j;l;>,]ioj.io;i-a|!toar- 

..   ■'  ai  .^*eMfy(^«liHVlasssl^; 
Act.  Sol.  Gen.   Heaves,  Tytlt 
Agent. — All.  Craufuid  ;  James  Pi 
OSri,-<W.Q.T.) 

.o»sfl  ,r' 
IV'? 


..t.-"   *  I.    -tf-K  f 
I'. '.77        Wi 


i!i.] 


IN  THE  COURT  OP  BESSIQK,.  *o. 
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-..-        264ft  June.  1852. 

Bbqosd  DIVISION. 

No.  2'i'o.—* Roasai  Haswbll,  Purtver,  v,  Jakes 

Fortdhb,  Defender. 
moloentlon— ItMtMM — Prawn    Peon— lis  jMrut  o/ 

1  nnW  on  oclioa  in  the  Rherif-Cowt  agtawt  the  pari*  of  B,  for 
</  rf  of the  rnpjmrt  qf  a  pauper,  on  the  ground  that  hit  tettlemmt 
■at  in  litf  paiiahof  B.  The  Sheriff -mbetitutt  having dtadtdthai 
hi  paiiih  of  B  m»  liable,  that  pariih  tcpaid-thn  bygone.  etimttit, 
■nrf  continued  the  tufpurt  of  the  pauper,  and  of  hie  widow  and 
Si  i/iren.fbr  ttierui  jjiwi.'-^CTrrtmUCofnW  in  wnftA,  naming  tAj 
f.ff  of  the  plea!  oh  the  merin  of  the  prffrwy'OKK/wi'oW^HrMj 
but  nn  action  by  the  pariih  of  B  for  redudion'of-  tnt  t&trijPt 
udvment,  do  (A.  artacmt thai  it  teat  ctr&wy/  lo.Jaw,  ami  Hmtthe 
•anth  of  A  exit  truly  the pmrilhef  thejxtVKte  tWlenex^andfm 
■epetUioa  of  tie  txptnta  of  Ihepm-iant  Mtwni  and-  of.^thfk-'M Wl 
hilaritd,  wot  not  barred  by  acquiacence  and  homologation. 

The  defender,  is  inspector  of  poor  of  the  pariih  of 
.-ton,  in  June  1846  raised  an  nation  in  the  Sheriff- 
urt  against  the  pursuer,  as  inspector  of  the  poor  for 
:  parish  of  Foulden,  for  relief  of  stuns  already  paid  for 
•  support  of  Robert  Millar,  a  pauper,- ami  of  w  ali- 
nt  in  future,  on  the  ground  that  he  'bad  acquired  a 
i lenient  by  residence  in  Foulden,  and  had  become  a 
ipcr  object  of  relief  previous  to  the  passing  of  the5 
■r.r -Law  Act,  8  and  9  Vict.  c.  63. 
The  Sheriff,  in  April  1848,  found  and  decerned  in 
■iii3  of  the  libel,  and,  in  July  following,  decerned  for 
ponses.  The  pariah  of  Foulden  paid  np  the  bygone 
iitont  to  the  date  of  the  judgment,  with  expenses,  and 
nfinued  the  support  of  the  pauper,  and,  after  his  death, 
Lis  widow  and  children,  until  April  1852,  when  the 
i-sent  action  was  raised,  concluding  for  reduction  of 
a  Sheriff's  judgments,  on  the  ground  that  the  same 
to  e rroneoua  and  contrary  to  law,  in  respect  that  the 
rish  of  Ayton  was  truly  the  settlement  of  Millar  ;  as 
■o  for  repetition  of  the  aliment  already  advanced  by 
<■  pursuer,  and  of  the  sum  paid  by  him  as  the  defenders 
[v  nses  in  the  former  action,  and  for  Tents*  of  the  future 
[■port  of  the  paupers.  '  ' ' 

The  defender  objected,  that  the  action  was  barred  in 
:l--ct  of  the  pursuer  having  acquiesced  in,  homologated) 
'1  implemented  the  decree  trod**  challenge. 
The  Lord  Ordinary  repelled  (he  defence,  and  added 
l.i-i  interlocutor  the  following—  . 
"Aeft. — Tbe  Lord  Ordinary  sees  nagroand  on  which  U> bold 
i!  pursuer  barred  fna  bringing  hie  pteeent  action,  Than 
>i  riei'n  no  legal  -mora  here  on  the  part  of  the  pursuer,  and 
c  emerging  claims  of  the  widow  and  children  of  tbe  pauper 
ivr  created  an  interest  which  might  Justify  the  sansueria 
■iving  the  question,  even  U  ike  death  ■  of  the. pauper  bad 
ink-red  it  not  worth  while  to  continue  the  litigation,  in  sa 
'«t.  his  aliment  was  concerned.  The  pursuer  has  a  material 
tercst  in  reducing  the  decree,  In  respect  of  Its  findings,  as* 

■  II  as  of  Una  •jt-nrnfiimi  In  the  petitory  ooudualeaa  In  to 
i  as  Hie  press**  action  Is  declaratory,  It  cannot  be  barred  bj 
■■»  liven*  el  the  Eoaritf,  unless  tbe  dafecder  founded  upon 
■ii  decree  a  pleaewlarive  of  the  action,  and  such  a  plea  on 
"-  i<itrt  of  toe  ds&irkkr  would  at  onoa  raise  in  favour  ai  the 

■  -wr  a  (ido  and  la**rcatWpro»ec ate  the  reduction. 
-  *  tI  Ordinary,  without  In  aw  degree  prejudging  tlta 

a  nnderatand  that  the. pursuer  s  implement  of  tbe 


nt  the  reservation  in  tie  interlocutor  will,  in  this  respect, 
■ip  the  case  entire." 
The  defender  reclaimed.'     _"■    '■ '  * , 

Z7ie  Court  adltered'.  .  '. 

!-i>"i  Ordinary,  Hutherfurd.— Attr  Bendyside,  Cleghorn;  J. 
imphell,  VV.S.  Agent.— All.  Penney ;  0 rant  and  Wallace, 
S.  Agent,.— &,  Cltt*.— (W.G.T.) 


.  ., .    .  28d  June  1852.     ...  ,      ■  . 

■■  '■      :!  '    Hocbs  or  Loans,  .t 

No.  2T6.~Mfs.'  M"XRtb*  Stoddaht,  Appellant,  v.  Dr. 

Jams*  Guakt  and  others,  (Trustees  of  the  late  Sirs, 

Agnes  Barclay  or  Bell  and  Misses  Murray),  Jfasooan 

Ihtenti  c*,  I*  pi !  M'-i-  Prtisu  mptl  on — Tcstam  cut — Cla  n»e— Co  n . 

StrUCtlOUMR#toc«tion-— A  lady  dird  hairing  teoen  rrhiingl  of  a 

1   ml'mtntkry'inatart,  In'eontrnang  which,  the  Court  of  Bettion  held 

■'' thafthrtt qf'thetnven  to  be  taken  at  retaking  the  othert,  and  n- 

rluriiielynfatating  the  iwctuion.    On  appeal,  the  Itotutef  Lord*, 

(reVerelng  Hie  Biding  of  tbe  Coon  of  fjewton),  tctrt  of  api- 

'  ntoa  that  ihert  wtrvnot  evfident  grmmdifor  holding  that  the  thee* 

revoked  the  othen ;  and  held  that  the  whole  men  %ctre  to  be  dealt 

Kith  at  forming  the  will  of  the  tetlatriz  •  and  remit  accordingly 

made  to  the  Court  of  Srttion  to  eonndtr  the  fffttt  to  be  ginta  to  the 

declarations  wnfainw/di  lAeeflrfoiii  writtngt.  ■'■   '';'■      '''■  ' 

Sea  supra,  toI.'.wh.  p.  S41~27lh  fetriniry  384^.' '.','. 

Miss.  Stoddart  appealed  against  (iie  judgment  ,pf  thai 

Court  reported  ante,  and  argued  that  it'Ought  to 'be  re- 

Teiaedfor.thofQlloaurig  raaflonst-r-'-.'.i'.i  '■  .-■  -i  — \  ■.M' 

1.  Because,  where  a  deceased  executes  a  fritM)  of jt  sshpnasH 
tari  writings  relative  to  hit  sueoo»sion,  idl  of  w^ief>.ai'BJeuBd 
in  to  rcoow,torje«  at  bis  decease,  thai  are  all -u»dir*|0od,anit. 
prt*uanid,»ctordiaf(tothelawDf  Stoiland,  to  fomi  one  settla. 
■sent,  unless  citbar  reroked  per  eeprettya,  or  by  necessary  im* 
plication,  as  being  contradictor;  and  incompatible  with  each 
other.  2.  Because  in  this  case,  where  there  is  admittedly  no 
express  revocation,  tha  four  testamentary  writings  executud  by 
His.  Ball  prior  to  1844,  and  found  in  her  repositories  at  her 
death,  cannot  be  presumed  or  taken  to  be  revoked  by  tbe  deeds 
executed  by  her  in  1844  and  1845,  Inasmuch  as  these  deeds,  in 
their  material  operation,  are  nowise  incompatible  with  the  lat- 
ter deeds,  and  tbe  whole  series  may  receive  effect — the  amount 
of  the  succession  of  the  deceased  being  quite  nuftideot  to  satisfy 
all  the  existing  Isgndssleft  by  ail  tha  deeds  in  question, and 
still  to  leave  a  considerable  amount  of  residne  as  intestate  suo- 
oeasion  to  the  next  of  klo,  8.  Because,  in  addition  to  tha  gene- 
ral presumption  in  favour  of  the  existence  and  operative  cha- 
racter of  all  tbe  testamentary  writings  executed  by  Mrs.  Bell, 
there  are  In  this  chsc  a  variety  of  circumstances  tending  to  ox- 
elude  the  Inference,  that  the  later  deeda  o(  1844  and  1845  were 


For, 


any  prior  testamentary  writings ; — though  such  a  clau-e  Is 
matter  of  usual  style  where  a  revocation  Is  Intended ; — though 
the  deed  "of  1846  was  prepared  by  the  same  man-of-budness 
who  framed  tha  deed  of  lo£B,  and  Who  could  not  be  ignorant 
Of  the  existence  of  the  deed  which  he  had  himself  prepared^ 
(2.)  The  deeds  of  1844  and  1845  confessedly  do  not  form  a 
oomplste  Battlement  or  testamentary  deed  disposing  of  (ha 
whole  estate  and  effects  of  tbe  deceased.  On  tbe  cootrauy} 
these  deeds,  taken  by  themselves,  would  dispose  only  of  a  email 
portion  of  that  sucoessipn.  And  .as  tbev  contain  no  nomina- 
tion of  residuary  legatees,  arid  no  each  legatees  were  ever  ap- 
pointed by  Mrs.  Bell,  thai  rosntt,  moulding  to  the  Tiewsmain- 
taipsd  liy  jbc  sxecntorsj  would  be,  to  lease  itra-;fo."ll  inteetat* 
as  to  the  great  mass  of  bet  succession.  But  the  .presumption' 
of  law  berng  Against  Intestacy  generally,  a  similar  presumption 
holds  against  increasing  tbe  amount  of  intestate  nnof  NSainii. 
whiub  would  he  .tb*  result  of  disregaidipg  or  holding  as  rai 
Yoked  the  writing*  executed  by  kin.  Bell  prior  to  1044.  If  tbe 
deeda  exeeuted^  184a  and  lc^  had  farmed  a  complete  testa- 
mentaiy  .disposition  of  the  whole  estate  of  tbe  deceased,  there 
BHgSjLhav*  be^aarne  ground  foe  holding  tnau  aaauperasding 
prior  deediji.but  wn»re  it  is  undeniable  that  tbay  fore*  in  any 
view  but  a  partial  settlement,  there  can  be  no  room  for  the 


sfsa..Bels,uaa.tbad«ctssjsdssMU^cnpkted  that  bet istnceetiom 


taken  as  revoking  prior  deeds,  but  as  additional  to  these,  and 
to  receive-  effect  along  with  them  ;  because,  by- that  dead,  the 
prosklse,  that  "  whatesar  otfier  legacy,  or  whatever  vbwl  nkap 


REPORTS  OF  CASES  DECIDED 


paper,  (he 
trustees  "ill  have  the  goodness  to  order  to  be  paid"  (4.) 
Tha  opinions  of  tome  of  the  Judges  la  the  Court  below  up. 

Kred  to  rent  on  the  view,  that  the  writings  executed  bj> 
i.Bell  fanned  "asuccesrdon  of  wtlls,"  each  revoking  its  pre- 
decenor  by  implication.  This  was  expressly  stated  by  Lord 
Mackenzie  as  toe  ground  on  which  lie  proceeded.  Bat  It  Is 
impossible  so  to  regard  them,  tor  Inatanoe,  the  writing  exe- 
cuted in  184a.  though,  like  the  rest,  denetninatett  her  but  will 
and  testament,  contains  a  mere  bequest  of  furniture,' and  iteviT 
can  be  taken  to  have  revoked  the  decrfeef  182B,  1837,  and 
1840.  In  like  memnor,  the  deed  of  1MJ4,  wHiirti  is  limited  to 
her  dwelling  place  ill  George's  Place,  mill  the  furniture  therein, 
cannot  bare  been  intra  fed,  and  cannot  reasonably  be  held  to 
revuk-n  tie  writings  which  had  preceded  It,  bo  aa  to  make  the 
testatrix;  die  intestate  ne  to  everything  not  disposed  of  by  that 
deed,  .itut  if  there. teas  no  rurocutiou  of  prior  deeds  np  to  tlie 
time  whet*  the  dead  of  18*&  was  exeented,  the  whole  testa, 
iueut&iywjitifcspiof Mrs.  bull  malt  be  regarded  as  a  si-iits  of 
cpdiaib  to  be  taken  ■together,  and  not  as  a  mweeswlofl  of  wtlls, 
eat*  [revoking  its.  predecessor.  (6.)  By  holding  the  deeds  of 
1S14  unil.lMo  oacaDBtituting  the  settlement  of  Mrs.  Bel!  to 
t!te.«ae}i*£km  of  all  the  prior  writings,  various  charitable  be- 
qiusln  to  charitable  institutions,  which  it  was  the  object  of  tlie 
testatrix  to  iavoor,  woeld  be  evucnitted — contrary  to  the  mle  of 
uflr,  •bktouenr  implies  a  revocation  of  such  bequests  without! 
express  words. 

The  respondents  supported  the  judgment  on  the  fol- 
lowing grounds : — 

1.  BtLiiusc  the  loose  and  Imperfect  wri  lings  dated  priortoWth 
June  1814,  and  found  in  ihe  repositories  of  His.  Bell,  seem  to 
have  been  Intended  to  eupcisede  each  other,  and  to  be  a  series 
of  Uat  wills  which  she  made  from  time  to  time,  and  all  of  which 
were  superseded  by  the  posterior  deeds  or  wiitiugs,  which,  it 
has  been  decided,  must  regulate  his  succession.  2.  Because 
the  three  deeds  which  bad  been  decided,  by  the  interlocutor 
under  appeal,  to  regulate  Mrs.  Bell's  succession,  were  plainly 
intended  by  her  to  do  so;  and  the  other  deeds  above  men-. 
tioned,  dated  anterior  to  June  ISM,  oould  not  be  combined 
with  the  subsequent  writinf-g  without  defeating  the  plain  in- 
tentions and  will  of  Mrs.  UelL 

Kelly  Q.O.  and  Anderson  Q.C.  for  appellant — 
The  law  of  Scotland  does  not  differ  from  that  of  England  on 
this  question-  That  law  is,  that  if,  on  tlie  death  of  a  party, 
several  testamentary  instruments  be  found,  each  charged  with, 
legacies  either  to  the  same  or  different  persons,  all  these  in- 
struments become  effectual,  and  it  is  only  when  tlie  last  or  the 
later  revokes  (he  prior  or  any  purtiun  thereof,  that  effect  will 
not  be  given  to  such  prior  document  in  *  hole  or  part.  Reloca- 
tion is  either  express  or  implied.  Each  esse  obviously  musf 
stand  on  Its  own  circumstances,  and  we  say  there  is  no  revela- 
tion here. 

[Lord  Brougham. — Do  the  words,  "  1  licit  by  niaku.  mj  hid  will 
and  testament,"  not  imply  revocation  ?] 

These  words  are  merely  formal,  and  aremit  to  *e-  iatrrarMed 
literally.  Thus,  in  tlie  present  case,  we  find  these  word.-*  prMhted 
to  tlie  paper  in  »hicb  Uie  tesialliabequeallieliwtiiFirdure'olily; 
aud  where  there  is  no  residusry  legatee  or  eaeuutursUunedjor  ap- 
parently meant  to  be  named.  Jtisonl)  from  > 
in  dealing  will)  the  matters  disposed  of  iij  ' 
revocation  results — Williams'  fixec.  182; 
ley,  3  Hags).  235  ;  Swinburne,  p.  7,  *  1 1.  The  issue  ruse  exists 
in  the  law  of  Scotland  at  to  the  effect  of  ittoouhisteacius,— . 
Hotatirairh'a  case,  lOliU.M,  SM;  Thomson  av  LysssV  IS 
D.B.  M.  32;  Murray  t>.  Smith,  9  S.  aud  U.  STS :  tit  salon's 
Trustees  e.  Cunningham,  S  6,  D.  sTO  V.  C.  Wigram  uipMiw 
the  principle  io  Lee  t.  Fain,  4  Harev  ilA.  There -i»  ano'-tsW  of 
revocation  where  both  instruments  eaa  b»  aaet-attd^om pMbN 
whan  taken  together.  There  are  olauisa  rnasTlig  a  power  M 
revocation  in  thiee  ol  tlie  iuetruanenta  here,  whaCli  aeerba  usual 
in  Sculls  nil,  llwugb.  quite eufjerfliHHM.  -  Itisrhmscnds,  nJaseriar 
to  notice,  that  the  man- of- business  who  put  these  throses  into 
the  aufcuiquetit  deed.  Mid  knew  tliatttte  tbvmeresiisosri,  (HI  not 
cx|sruasly  revoke  the  previous  deeds,  The  osflr  mrtatetlM  dutd 
(Nil-  6 J  out  of  which  a  retwattlost  can  bo  operated,  are  Uitjsu— 
- 1  have  now  resolved  to  make  a  settlement  c-l  -  my  personal 
csuta  iunuumer  hereinafter  written,  &c."  That  amounts  raeroly 
to  an  inteuMoH*  wbieh,  wo  grant,  may  have  eaiaml  at  the  tsnte, 


to  dispose  of  the  whole  of  her  estate,  but  she  did  nUemjtn 
By  way  of  test,  let  u>  suppose  she  had  gone  no  luttlx-i  i.  . 
single  legacy,  would  that  revoke  tlie  legHdes  tu  rtl«  ;•■>. . 
a  prc'ious  well-executed  instrument  f  There  is  »1» "uv!_ 
evidence  Irani  tlie  table  of  her  assets,  which  siievi  thai, at,: 
fortune  accumulated,  she  drew  out  these  sddiAinal  issuMN 
Besides,  sue  was  ft  charitable  lady ;  andtberejsunilM  iwt 
Is,  that  she  meant  the  legacies  to  be  cumulsiiv.-.  TUa^  • 
do  not  My  that  a  different  rule  applies  to  her  lujwo 
charities,  still  the  circumstance  is  not  immaterial  u  i.t.  ... 
a  light  on  her  intention,  thai  If  the  last  wiH  be  held  tgr-i  u 
the  prior,  many  of  these  bequests  will  be  made  void,  vk»  m 
h*ossnsaw  intetrtton  towards  a  pubho  ctiarh f  is  katri  *  * 
rfliHWabeiity  thaw  towards  Individual*.  Th*!  eftect  of  Mat 
tkethntslastirplDets  as  constituting  Iwt  *«,'*«  Vwsu. 
cfte  tvetrfnixiinieststa  to  a  large  amount,  •  herest  Wit  ti.  4w 
ilotjfavomvinteasiicrw-l  Jsrsnan,  156:  The  uiicumtnre-  la 
wiresUewsrieD^tssswuappoiHied.alsoiavaarsu^npia^ 
that*btjl*gacHai  were  meant  to  be  cumulative.  Betnl*,*- 
are'anrtaatandBiloeMiBty  the  legacies  hrsdl  the  in 
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instruments  revoke  the  prior. 

BetM  Q.t.1.'  tmd  Rod  Q.C.  for  retrpondents— 

The  House  here  sits  as  a  court  of  probate,  and  we  mi;  !■*■ 
the  adminicular  proofs,  that  is,  the  circumstances  in  ii.rf 
docomeiits  were  found.  We  admit  that  the  rules  uftii  '••-  • 
to  tlie  fori  of  s  will,  are  different  from  those  as  tu  lbs  c«  -"■ 
and  that,  in  the  latter  case,  we  look  only  at  the  four  ve.-- 
tbe  htstrnment,  while  in  the  former  we  may  took  at  so-..' ; 

{Lord CTenerffor. — Is  that  "something  more"  tvidena  -l- 
tentlon  ?J 

It  tends  to  that,  certainly.  Perhaps  u*  wamiauMljaaan 
the  facts  of  the  early  deeds  being  fuuwl  maclt  ucsssii- 
abounding  in  blanks,  and  lying  in  a  napury  ftnt.  »i'L  ' 
latter  were  more  carelully  deposited  in  ■---"---■- 
gain  a  little ;  but  we  do  not  press  this  p 
competent  always  to  take  iulo  considers 
tlie  mere  documents. — Greenough  v.  Martin,  1  Asassa.ui 
Tims  in  Owt  e.  Boyd,  a  Brown  C.C.  531,  where  tb<  koi 
codicil  waa  cnly  a  repetition  of  tlie  former,  paroie  t»h*ct» 
admitted  to  sbew  tlie  legacy  was  cumulative.  Taaustrjiil 
that  in  questions  between  several  testamentary  iaonaiu1 
whether  the  latter  supersedes  the  prior,  we  meal  ks*  *  s- 
instrument,  which  is  represented  as  being  the  last,  vsksw 
that  im  press  on  its  surface,  and  derive  oar  coodswoam*7 
intention  of  the  testator,  from  what  the  insiruineut  itara  i 
feates  todo.  The  arguments  on  the  other  side  a«e  gnsssW'* 
the  result  and  cBecta  of  holding  the  butt  laws*,  docanc.ua  j 
clusively  valid.  What  the  effect  may  be,  is  tataUy  i.»]- 
Here  the  instrument  (No.  6)  bears  on  tu*  fare  of  nu''1 
settlement  of  her  personal  estate.  The  words  -Bra*** 
estate,"  mean  the  isAb/s  personal  estate,  jnat  as  tse  wo* "" 
body,"  mean  my  whohj  body,  including  anna  Mnlf#.  "^ 
the  will  Jt  facto  disposes  of  the  wliole  or  not,  it  iritis- 
preceding  wills  by  necessary  implication. 
[Lord  Brovghajn, — &upposa-A,  by  a  sail!,  lean* .Isgnsti  ** 
tamily,  but  appuints  no  exBoutora,  and  aa  lasidssij  *P" 
and  that  he  then  makes  another,  wsjcasie-sauaikissoi-*'- 
let  ua  assume  it  ia  his  (sat— iu  wlnoli  bwssurviisassssiakai' 
family,  but  gives  legacies  to  his  aenuts. nasi ajtasssUis* 
tors, — suppose  nothing  inonnai stent  tiet ■  Msj  tha  »W 
bold  the  Uttor  revukea  thefonnorf]  ;■.  '-  » 
Yes.  One  may  maku  an  <HasdtH»<MM;->sssavy^irsr«* 
afterwards  anather  profesasuly  aost  hsat,  «w»  dSsp*  ash  *£ 
of  his  perMinaleauta,  without  eXra>fsMs>«<sjlHag1l«"«'** 
stillituoesinfaEtopentoanvoeatson.  'His ia rJear fr»f**- 
f.  West,  1  Robertson,  Ml.  ■-.•-*'   -    vt    -•■ 

[Lord  Bnvghom.— Aceutdlng  Mtsthkf  tasssiTr*  s^ssrOT** 
exeuuiurs  was  not  relied  an,  not  ine3  wbW  ■  IsTsTwii.*.1] . 
Theiloetrlne  of  implied  MvociliOfj  fl'ftifn&s?  ' 
lleufrey,  1  Moore  1*  C.C%S9,  and  l  *■  -' ' ' 
press  revocation,  in  iRootrui  un  TS 
in  (he  ordinary  form  otaBiSjitn'w.         .^  „, 

iokp,  mid  ootiialtis  these  ^itfs—^IJSJSiyttrtJiMF' 
bereafter  residuary  legatees.''  TS.fnUvr^^pVJts*M^a 
must  take  the  IHiurnage  and  &'  -'"  ^  &*B*-  '■  ■■--*-  * 
of  the'fonr  corners  of  the  ipsti 
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therefore,  most  be  correlative  to  the  amount  of  legacies  con- 
(titntetlbvlhu  instrument  Itself,  and  means,  what  remains  after 
tiipbi-qucsts  Riven  by  it  are  deducted. — Earl  of  Hardwick  v. 
Hookas,  7  Clark  and  Fin.  794.  The  testratrix  also  reserves 
p.wr  to  appoint  executor*  to  execute  ber  will— What  will? 
i  ifcriodjVj  (be  one  ahe  is  thereby  making.  If  the  de«l  of  1828 
(Nn.  i)f«  to  stnnd,  which  also  appoints  executors,  then  there 
■ill  be  t*d  appointments  of  executors:  To  *houi,  then,  is  pro- 
buedief"'  ' 

\U,ti  Brougham. — Is  an  incurable  inconsistency  a  relocation  t 
Would  ^.operate  to  affect  toe  executor*,?}  ,      .■■,■;. 

It  iienq«j  piany  Mats  of  intention.  It  i*  dear,  fnini  hf*  uscof 
i!w  phciw  in  .her  laabileed  (No.  8).  that  sue  considered  ahe  bm* 
nit  jwayioualjr  Tieiued  euccntora.  though  aha  hail  ttl tact  dut«.'w: 
Wioj  bsfnra-  The  laiionti  decidendi  given  .by  Irfiri  Monrreiff 
are  three-, ].  That  while  the  same  lawyer  prepared  >(Nnj  &>  joul 
llw  two  preuiHljug  Instruments,  yet  uo  ium ml 'i roweoition  is 
ia.ened  in  lbs  last.  This  begs  two  things— l*f,  that  x»c  lawyer! 
iwuileeted  ilia  former  will ;  and,  2d,  that  sis  skill  woulrt'hjive 
prompted  him  to  insert  such  %  clause-.  This  uswde  of 'deducing 
intrntiun  is  destitute  of  principle.  I      -'■  ■  .i  <■'  '  ■'     '  ■' 

1  .'.Drrf  CionefWov.,— But  the  subject. of  rfvotatino;  musf iharo  been 
Mure  the  mind  of  this  individual  at  the  time,]      ,  ,.    ,.> 

2  The  next  argument  Is  drawn  from  the  amount  of  ber  property  j 
tut  we  cannot  look  out  of  the  will  to  such  extraneous,  matters— i 
iliere  is  no  audi  rule  of  construction.  9.  The  third  ground  is, 
that  liie  power  of  revocation  does  not  point  to  the  antecedent 
iuitruments ;  it  was  needless  to  do  so.  The  other  side  say, 
though  a  teata  Uir  declare  the  instrument  to  be  his  last  will,  but 
dn  nut  dispose  of  nil  the  property,  that  the  whole  of  the  previous 
■ilia  must  be  taken  together.  We  say  It  is  the  last  will  nlune 
which  is  good,  subject  tu  future  modification*.—  Williams'  Ex. 
13a  Horsbragh's  case  was  not  one  of  inconsistency  between 
the  imtrumemi,  hot  between  particular  legacies.  Thomson  o. 
I.yril  ann-Btratou's  Trustees  «  ere  men-ly  questions  U  tocumu- 
laiiw  legacws).  We  hold,  that  here  there  is  a  series  of  wills, 
and  b«  of  tents  men  tary  writings. — or  rather  the  previous  docu- 
mam  am  merely  draft*  or  rongh  memoranda  for  wills,  which 
■are  intended  afterwards  to  be  embodied  in  regular  Instru- 
ments. In  particular,  we  find  that  the  last  f  No.  6)  was  in- 
tended to  supersede  tile  former;  for  the  testatrix,  while  she 
togete  no  person  who  was  formerly  remembered  by  her,  gives 
nothing,  or  next  to  nothing,  to  any  new  legatee.  This  shews 
>he  then  took  a. review  of  all  she  had  formerly  done,  and  made 
in  muniment  which  was  substitutional. — Thomas  v.  Evans,  S 
^■W.  489;  Methuen  v.  Hethuen,  M  Phillimore,  416.  Finally, 
is  to  the  point  of  erasure  in  I  Ho.  1\  we  deny  this  was  written  by 
lie  testatrix  j  and,  therefore,  It  being  in  Psbttaniia&btit,  the  whole 
"atrumettt  was  thereby  rescinded  and  annulled.— Redder  u. 
ieid,  30th  iuly  1840,  1  Hob,  1SS.  This  deed  ia  also  open  to 
noiser  vice  /lor  h  did  not  operate  as  a  deed  at  alt,  inasmuch 
a  at*  thereby  only  reduced  into  possession  what  was  formerly 
power,  and  mixed  tin  fund  with  her  other  property.    The  mo- 

■en  i  that  act  was  done,  the  disposing  power  was  gone  for  ever. 

Anderson  in  reply — 
i  qneaiians  of  probate,  we  admit  the  competency  of  going 

"  s  evidence ;  but  we  hold  that  the  fact  of  all  the 

I  aa  they  were,  coupled  with  the  fact, 
t  fortune  win  accumulating  all  the  time,  goes 
■  suppart  aba- appellant,  Itiasuiero  truism  to  say  that  no  man 
it  die  Idaviwg  two  errUs ;  that  is  begging  the  question,  fnr  are 
•ny  they  are  wills,  and  hold  them  in  be  testamentary  writings, 
lie  outs  UbOM  tli* .party  disputing  the  effect  erf  these  writings, 

provw  that  it  was .  iMended  that  any  one  in  particular  waa 
•t  to  have,  effect,  since  the  mere  fact  of  their  being  found  nn- 
i  celled  at  death,  is  jsrsma  fiuit  evidence  of  their  validity  — 
larntan,  159.  It  ia  only  in  case  of  incoosistenoy,  that  a  revo- 
iioo  will  be  operated.  At  to  the  objection  of  an  erasure  in 
io.  I),  we  answer-.-l  Tbat  point  is  not  before  the  House.  It 
es  not  belong  to  a  question  of  probate,  but  of  construction, 
d  was  not  urged  in  the  Court  below,  a. .The  erasure  is  in 
r  testatrix'*  handwriting,  and  the  instrument  is  therefore  not 
iated.— Robert-mi  d.  Ogilvy's  Trustees,  7  Duiilop,  236,  It  ia 
*  denied  that  the  handwriting  is  that  of  the  testatrix;  but  the 
idgea  below  assume  it  to  be  su,  and  the  reapondent*  might 
*v  had  stn  issue  granted  to  try  thnr  fact  at  tho  proper  time,  if 
■:y  had  cJtooen  to  dispute  it.    3.  Even  supposing  it  to  be.  not 

the  tsxrutrix'i  handwriting,  the  effect  would  be  merely  to 


vitiate  the  particular  bequest,  and  leave  the  ii 
ohm  intact— Bell's, Diet,  root  "Vitiation."  The  word  "five," 
therefore,  would  only  require  to  be  omitted,  and  we  should  then 
adopt  the  smallest  sum  compatible  with  the  use  of  the  wore* 
•Lliundri:dl'',w')ich"a,oul4beoits  hundred  instead  uf  the  fite  Iran. 
dred  contended,  for.  The  oilier  objection  to  tlie  deed  (No.  l)1s, 
that  the  whoje  tubjuct.  matter  of  the  wlH  had  been  changed ;  and 
tlie  testatrix  at  the  liana  being  under  coverture,  could  only  ex- 
ercise a  power.  This  objeotiou  goes  also  to  the  construction,  as 
it  is  in  effect  tantamount  to  saying  there  was  an  ademption  ; 
and  tills,  like  a, lapse  or  satisfaction,  clearly  does  not  come  into 

Ky  in  ii  question  of  probate.  It  was  so  treated  in  the  Court 
ow.  But  looking  to  the  merits  of  the  objection  itself,  it 
is  not  even  true  io  point  of  tact,  that  the  testatrix  had  only  a 
mere  disposing  power.  She  bad  two  tilings— I.  a  disposing 
power ;  2.  a  right  of  property  in  the  event  of  surviving  her 
husband ;  and,  by  executing  that  instrument,  the  meant  to  pro- 
vide for  both  eon  tinge  nu  lea,  Her  subsequent  change  of  position, 
by  which  what  had  formerly  lieen  an  equitable  right  became  a 
right  of  property,  was  neither  an  ademption,  nor  a  lapse,  nor  a 
sat Urfaouon,— Dingwt.ll  a.  Askew,  1  Cox  Ch.  C.  -m.  As  to  the 
objections  which  apply  to  the  whole  of  the  Brat  set  «**  writings, 
it  was  said  these  writings  were  more  oolesor  aunnomnd-.i.  BUB 
this  can  not  apply  to  (No.  I),>hichwHpref«redbyw«>nnWsibtla1 
BUtni  and  Kit  waa  not  originally  a  draft,  tiltl  meM  fa*  eT  art ' 
erasure  being  superinduced,  which  did  not  affect  the  content, 
could  not  make  it  so.  Nor  can  this  apply  to(Nu.  2),  wlioli  be- 
gins, "I  hereby  make  my  last  will,"  &c,  shewing  the  bequests 
were  given  substantively  and  presently.  It  was  next  said  there 
was  here  aaeries  of  wills,  each  revoking  the  preceding.  If  so,  why 
not  carry  this  objection  down  to  the  last?  Instead  of  that,  the 
respondents  atop  at  (No.  4),  and  refer  to  Plenty  e.  West.  But 
what  the  Judge  said  there  has  been  misunderstood,  as  appear* 
f.om  a  subsequent  case. — Exp.  Holt  in  n  Janu  Holt,  6  Notes 
on  Eccl.  Cases,  93.  As  to  the  materiality  of  the  words  "  last 
trill,"  see  Thomas  v.  Evans,  a  East.  489.  The  case  of  Boys  v. 
Williams,  2  Ruts,  and  Mylne,  889,  shews  we  may  look  at  the 
state  and  nature  of  the  testator's  property  at  the  time  tlie  re- 
spective testamentary  writings  were  executed,  even  in  a  ques- 
tion of  construction ; — much  more  may  we  do  » in  questions  of 
probate.  Great  reliance  is  placed  on  the  recital  in  (No.  fij,  where 
the  words  "  personal  estate  "  are  said  to  mean  "  uiy  whole  per- 
sonal estate.  If  tbat  waa  the  testatrix's  meaning,  why  does  she 
speak  of  having  already  bequeathed  her  "furniture  and  other 
articles  V  for  these  were  part  of  her  personal  estate,  and  the 
words  "personal  estate"  could  not  therefore  include  the  whole. 
The  improbability  of  that  interpretation  being  correct,  is  height- 
ened when  we  consider  that  she  only  disposes  of  about  £3000, 
while  her  whole  personal  estate  amounted  to  about  £W,(KH>. 
Aato  the  theory,  that  in  (No.  6)  testatrix  made  a  review,  anil 
remembered  everybody  she  had  formerly  benefited,  there  are  n.o 
lest  than  tea  bequests  in  previous  documents,  where  the  Icgiiiee* 
survived,  but  yet  are  not  noticed  in  the  last  instrument.  Be- 
sides, if  it  were  true,  It  would  amount  to  this,  that  consistency, 
and  not  inconsistency,  is  to  be  held  a  test  of  revocation.  On 
tlie  contrary.  It  has  always  been  held  that  it  la  only  where  there 
Is  n  violent  Inconsistency  between  two  testamentary  documents, 
that  revocation  -result*.— In  goods,  Wat  Beatson,  6  Notes  on 
Eccl.  Cases,  18.-  And  if  the  legacy  given  in  a  subsequent 
document  tolhe  satno  person,  be  leas  in  amount  than  tlie  former, 
the  ptesumpOkntM  tliat  it  ia  cumulative — per  V.  C.  Wigram  in 
Leo  at  thin.  -It  apsMan  from  that  case  alto,  that  if  there  is 
anything  not  tfmitm  {Tenant,  giving  a  character  to  the  second 
legaqy,  wtirh- was  absent  from  the  former,  the  presumption  Is 
that  it  is>  cumulative,  i  It  it  eail  there  would  have  been  an  end 
of  the  case  if< Instead  of  reserving  power  I o  name  residuary 
legMeatti  thuitettateix  had  actually  named  them.  We  deny  this. 
By  tin  isw  of -Scotland,  a  general  bequest  of  the  residue  does 
iiotaOeC*  jircrioUB  boquaslsmade  in  particular  instruments. — 
Ertk.4-.il.  II ;  Thomson  o.  Lyell,  rupru;  seoond  Case  of  Hora- 
brugh.  15  D.  B.  M ,*8.  Bran  in  England  there  Is  a  similar 
ease. -"Earl  BLndsriek  v.  Dougiaa,  cats,  which  waa  a  question  as 
to  two  residues.  - 

Lord  Truro. — Mv  Lords,  the  question  in  thiscaeo  is,  whether 
cortain  papers  left  by  Mrs.  Bell  should  b«  held  to  form  her  list 
will  and  testament.  It  ia  a  question  of  that  nature  which  is 
exceedingly  unpleasant  to  decide  upon,  and  it  ia  one  upon 
which)  from  its  Datura  and  circumstance*,  very  different  opi:. 
niona  nay  bo  formed.  From  several  papers  left  by  the  same 
person, — an  individual  very  illiterate,  and  in  all  probability 


tli» 


ircronfrs  of  cases  decided 


frrtentftm'wMwIth  regard  to  these  several  papers,— 4*hyther  I 
in  her  intention  that  the  one  should  ahpefrMfe  tb*«Mwr«_ 
otnera,  or  whether  she  intended  that  thOTsfceWtf  tMdttU  deemed 
sktw-n 

executed,  subject 
ftfeht  expTCTB,  leaving  at  the  tame  ItacmfeWWW*  Stwh  & 
positron  as  thst  tt  would  be  poasible  to  eXobiVWthfei*  jforien 
a*  her  wuTsubJcrt  to  such  sttet-athmaas  werenttkW.  ■   ' 

HrLord^  the  flrat  of  these  tnttrumentti*  daWdlStb  Augmt 
IB28,  by  whfch  this  larfy  executed  a  power  of  appoMtroeM 
which  afio  had  over  a  certain  earn  which  but  been  settled  upoft 
Herifpoifher  marrhuri*.  SIM  mi  to  have  the  interest  dutlng- 
a  rertsia  period,  ami  when  her  husband  died,  ana  beceimiorK 
Mired; to'tm prlrrcinsKnnd  th*  principal  was  accordingly  tmtav 
ferreeJ'te'fceT.''  (/'Lords,  that  Instrument  not  only  disposes  of 
tWproperty.trat'aliio  gives  several  speelfio  legacies.    Id  sent 


Changs  Id  the  position  of  the  _  . 
JK8BB;  ofteSt  to  be  deemed  to  lwiv*  the/effect  e*  revoking  afcet 
wilt.  'T^tmho  jfrtMrrttrtmeTrt.-  I*  if  farther  WtwflbaWve* 
ifjwWa : *t ' -tHa*  it  gives  legacies  In  persons  Ho  woo*  tbe-htdy 
gfves  ovhcf;  legacies  in  aabeeqneTit  documents.  BhothetAnsp.- 
poir  t*  trustees,  and  she  appelate  tbeai  execMera,  'and  rhMrrW 
8»  rfentcti,  m  eh*  certainly  matan  to  hare  date  tbnvofehtMr 
these  documents;  the  power  of  reroeation,— not  a' n«e***»ry 
riraerWHtm  on  Iter  part,  bat  she  always  seems  te>  Mm  'Mbf 
templated  that  which  hi  point  offset  happened,  yfafa'ohmngtf 
in  her  intention  from  time  to  time; — though  I  emmet  'help 
saying,  that  she  seems  to  hare  been  actuated  by  the  -*— ' 


which  mark*  the  continuance  of  that  same  benevoleat  feeling 
with  reference  to  pnblio  charitable  institutions  tram  the  bc- 

gnnlng  to  die  cod,— it  Is  one  of  ths  efreoantsaoea  wMch 
jpresaee  upon  my  mind,  that  it  cannot  properly-  toa'ltUarrad 
from  the  later  documents,  that  she-  intends*  Id  revoke  the 
legacieswhtch  had'heon  giVeo  to  benevofent  purposes  In  tbe 
earlier  documents.  The  document  I  buve  now  read  ta  dated  in 
1828;  I  hare  stated  to  your  Lordship*  tbe  general  effect  ef  it 
The  next  doeunjerit  la  dated  July  WW.  I  do  not  know  that 
I  need  particularly  trouble  rom  Lordebfps  with  thsotirttertts 
of  that  doenment ;  it  giver  several  legacies-,— MM!  taut  sli* 
calls  her  will  and  teatarnenl  Hhe  nominates  certain  U-aMMM 
« In  the  event  of  her  death,  or  in  the  event  of  a  Mate' of  <ti*i 
tress  whereby  aha  might  be  unable  to  manage  hei- feJMhflW 
herself,  and  also  in  the  event  of  her  marri»ge,"-^-*bWe!t}1  **• 
eluding  any  person  whom  she  married  front  any  ef  hsr'-jfrou 
party,  or  from  Interfering  with  her  money  or  effects.  '<fftJt»V 
are  legacies  also  riven  to  the  same  persons  to  wheat/ Mgaasaf 
hiid  been  given  before.  There  hi  one  part  of  this  datuauln* 
wWchitimeceJBflrj  tocaH  to  jout  Lordships'  sttetattoti  -~Ht 
U  a  bequest  In  reference  to  which  tubscqrtentWrltiUoa*  **«■ 
to  hare  famished  one  of  the  sever*!  ioobOSw  whiek  lufiiieheB* 
she  learned  Judges  in  trhlnhfbg;  that  the  later'  Uoeantaaia 
were  intended  to  reroke  the  earlier  oaea^Hfedalas*' part 
of  dwament).  '         i     '■  '"(■".  i.-".'  ■■.,  I' 

*9bW,  I  cannot  find  any  ground  ^n'  tJiiS-aeoBod jJooatuHB* 
from  which  to  rarer,  that  ft  waa  intended  to1 -ritviAa -the  pns 
vton*  doenment  ef  ISSB,  wtuch  I  have1  r*a*.  >'  "")  e  v„  l-inqsiic, 

'Th*  ttird  paper  is  dated  3d  January  MM, *Mln]taM>lIh£ 
wsW  contains  legacies  to  the  semo  ■  heisOUav'  'K«ur<feo«t»*laa 
will  observe  how  .Ifslfnctlt  she  tt»rtefnpl*il>dbjnBi*t%  aaatgsaf 
wBl  in  aSd  of  tMs,  because  arHfeipiaBM^MUrS-ita"thit^»M» 
that  she-  nrnst  have  intendett  to  fUMip'tBe.Ma-nka^rartifM 
doenmenta,  ar  to  supplv  the  Hanl^^tfutrnVflOMiJHsatjj'.fFlisI 

-Tha'/eaXa  doenment  hi  in  '*84fi,— »«  tiadyoalWKrwl  ilaat 
wSl  and  t«*auieut;  Bmlharfn(rioai«foirmet.ipa.pe™i*tlc»* 
have  read  spoken  ef  her  farfcltore,  aad-grtett'  it  t* 'fbhuilt,',  U 
seeatg  from  the  lanK«Hai)  of  thW  'docom*rj|r-lbsn>»his  woQaaaf 
pjatadgivlrie  it  to  some  aervQt.t^rc4^/o*«a^fco»aa>r»l.' '  Tha 
•Bole  is  In  very  bad  apelhfig,  ar.4  it.  equaJry  asM'w«ltiialal'iM* 
ItUrmtvsrydWlrkitLtulnng.w^.     -  -  '■  i-  '.".,  -  • 


[JemiM, 

llhjnal  BWdal 

.  ^  *yoi*hbliaraii 
fwtgn  btdaar  held  to  fctm  p«rtof  tbteiiaya  arilraaail  atMc 
Bsenl  ■  This  dusmteat  li  datari  36th  JoDe-loUi^Kada  rt> 

Vonr  Lordahlpa  will  ha*«  otaorvod,  that  fca  tha-aawrtssi 
doeumentaha  give*  to Jaasa  sVyoa «Asnla«el*fttae^Qnrraate  is 
she  hoisws  eseopt  inch  ad  ihnaht  him  ■  maih  li|aaa  Hi  asd 
so  uitinlt  aa  <saa- raaakiid  ahoskJ-ft*  to  tsal:  fsawaK  sewaaeabwi 
b*  that  atarfc-  fti  thai  caea  she  irtrea  it  in  a1feae*>t'a>c.h«paM 
gtasantt  M  tan* ! aafe*a  'perabm'  h»  HtswaswdauaUtaV^BsalMI 
taJctotfaaynoMoa-of dnrpaat aht  aa%hfcw>ya  aasaansdn  ~ 
mtehsT havie  beeBja.i*a»«i for  that;  tfcoaffaaraosiias  " 
whoneaha-tawl- mashed  «he  farDatuu  Tnagiit  *»«•  d 
aasasitinje. -.^t*an  sba says,-."  *j>d  im*rrea)«jitra  haaasti 
rf1ln-1nilJrinrliiTi|  linit  Bill  rmmrr  In  hlssusitaws.isa  i  Mai 
f M* TiThJaai dtaSfcHaa   I  n  >>    ai  nf  Wiilistiisaailsij 


i.la|ddte«IM<lla>.UMi 
ulaa-ofidotajmanluyi  Theo  she  goes  througtl  tW  sstOcnict. 
acdgsTe»at«B*LlegaclOfc--th«ra  area,  oausldeasibsa  raausW 
of-legarteayntaAraf  ■ihomi-to  the  peseoasi  wkosonpsentiosaa' 
i*'tb«.*nw^£alf«Mn»Bnl*;  and.  she  girt*  to  tfc*  preaeu»a|>kt 
MuR-Baa^Marthtoetoddart^aoaflawittfoffaft;  sheoshagrm 
»«>e«aaa*t  twhMaersaao.atid  eoauiudes,—"  Irnatrtnsnllpiaii 
to  myself,  at  any  time  of  my  life,  to  revoke  or  alter  thesrsn- 
iwrli  In  irhnh.  m  hi  pari  i"  II  In  la  issalfai  Isajjrsaaja  H  '*  - 
wtatah'SsSMndin  the-pr*rh»s  doeaanaai"-  ~  -"  '  " 
pmpor,  aad  alao  full  power  to  mo  to  mi 

i  for  earrytna;  my  wsU  snawte 


It  hi  iictrtwb  of  the  same  date-as  the  fbraaer  deeamieajt- .  fear 
Lordahlpa  wjll  obsarve,  that  by  lata  afao  AattJuctly  rra>>» 
smae  former  paper  in  which  she  had  given  h|,aa*us  tt  kn  ■ 
vants,  and  I  am  Inclmod  to  think  sarwt  of'tl 
to  her  ssrvants  from  time  to  tronu  , 

Then  thsre  la  one  holograph  papas  left  to  tl 
■Hiri  document.)  The  prnoiBe  meaaiag  "  " 
li  not  very  easy  toarKleratsaid,  nsrhhltss ., 

Naw,  my  T  iifili.  will  ais  llm  ihwiiiasaali 

rjoned-  to  rasa  Lnatshlpa,  <an«V  wtie*  vest  aaaithaLjs^asBnkai 
yon  will  ha  conrinaed  nf  il)  hhoj  tin  ilimaiasala  slsdnashj     ' 
some  of  thomwhiirly  pfevarad,  by  an  n    I  mil  lj  UHi   <»as 
ama,    ft-li  t*"1"  •—*-"-—■■  j  *--- ■  "-      - ■  -   M  ilii  sjasj 
vtewt  parttalrr,  and  rlnonwhont  theea  pipers     Ttaaj  nisei 

LJiW* 


»«n»-lsdy'iwill.- 


-'  My  IWMsV  tbe  taanwdi  Jaatges  ban  not  wone  vcrw-cnttatah; 
latotha  matter,  amdthsydo  not  all  in""  "  ""  UTnaawaj  si 

aWopiaion  srhleh  they  aatertaaa.    The  Lontioaatu*  ~    '  " 

of*he  opinion,  whreh  "i   irrTiiriin  run  ■hinllj    iia 

JWIct^Ierarsarflaaoi*  I  RhouU  hare  bora  glad,  naad. 

Itii  BarnhartTethryrnnrirsBrtrlaamifniiiii  the  apjawasaa 

hw  ttiafrery  leaned  Jodcat,  and  T     i    1 H  ■    Isahi  |l 

ifbeha.tgt.iioiftarolotodetatl.tobtingth 

■        bg  tta  rasrost  rasB-of  oa 

Easdaud,  with  regard  re>  tfaaj  m 

Be«awiin»ary  liocatnresitaiasai 

prevatfaartduaauaawan  awMMMadasj 


W«od,  a«d'UablEghan>o-c^ta>t.'tk«nJ 


3r.si.ssju 
■ajahw* 


v  Google 


IK  THE  COURT  OF  SESSION,  <fe. 


i  *tfcT«wt  (inertifcn  ■  ftBWdf  -That  of  Sd  lb]-  1*45 
warned  bcr  whot«  pntwoal  —MM  nwitod  a  great  uumbe* 
if  the  Iswaeie*  foewMily  left."  That  is  father  aMUBiag  the 
'leitioci  to  as  cetsidered:— I  tbiek  tbeqeserter.  Is,  whether 
hose karaehw ate oetnunKte* at MeetlteUonal,  IfywtaMmme 
hat  they  eieeubstssvtfaMaJf  bvyend  eh"  doubt  it  la  a  rtepin  the 


mtO!it-+».ILi>*t,iA*AMKr  lMBtrahiacBdhaawhoia  p9raan*l 


edr*»sa>ea*wttftqwer»orcr¥olDe;  and  also,:** ...._.... 

fdLedeaoiDatajbesssnlfV'tenam*  re*idauy.l<ie*te*«,atidlte 
Plains  eneoutor»  is*,  ea  crying  my  »ilii»t»  Mrtcntitnv' !;&**« 


n.)  bwiftbcieis  oillyadrtereiarB.mi: . 

Mentaaes^ahttawaaeata  in  the  esrrWer  dc*us»eaij>  rectify. 
"    ■  •■ ■  ■"  "'  v«erlier.docume«bi,:and.i*. be.  possible- 


*«  jHia  can  adhere  to  tbe  m 
mi  bold  tb«  whole  toexmati* 
igrtber  and  of.  being  axatUad,  a 

'lieu  Lord  Ivaryeaya  that  bait  of  theaasee  opiatoe  after. 
oantbaBOMchaAgaof  aatnd.  Ha  sees— "Kad  tWpaaWMav 
sneer  hereafter  to  name  teaidnasy  kejesws* '  beett  carried  ijitw 
nanKon,  ihia  view  of  tha  dead*  and  af  the  irrtealkw  of  tha> 
piutrii  coo  Id  hardly,  I  think,  ban  been  dteauMd.  And.  the 
esndoary  InpnUH'  woold,  hi  that  caw,  hare  taken  toe  resldae, 
orti  m  it  woord  aowe  estisced  after  deducting  orirr  [be  prori- 
narind  beapaata  of  those  deed*.''  That,  my  Lords,  I  roust 
mill  remark,  o» part  of  she  qmwtiim  whk*  it  to  be  considered  ; 
I  remain*  to  be  considered,  because  it  i»  perfectly  weH-umler- 
nuleinlaafhlldiriill  Labftehand,  that  if  a  party,  having  given 
sttisI  swaswkati  dial!  by  sr  subsequent  document  ghre  the  whole 
if  the  piepenavi  twlia* '  MtsM  be  seme  were*,  beyond  simply 
ihdogth*  urnpstty,*  which shall  manifest »  olear  Intention  in 
a  adad  thattuvlFiBeKlr  whaa  auall  be-  left  after  satisfyia*> 
irviioaj  kgiefaw,  hat  that  the  entire  pmpsrty,  to  the  aatlwion. 
t thomatspallaw, afaaM  be grratt,  newae*  draw  beworde  koindl- 
■st  lliel  hanwlhii.  ilia  iiiiiiefMinWTiiiilii.il  in  te  hold  that  suoh. 
mrdi  impM  gimtog  rtw  baUaoo  after  satisfying;  the.  former 
■wade*.    Here,  howerer,  tbe  r "      '  "       r"J 


a  bji  tiit  i  itemed  Judge 


oniiiting  of  eo  much  w 

wnia  t!w prWdwiwreenc*.     i  rape** *t _.    . 

•cans*  that  i*  tm  of  the  careurnataiwe*  to  **  ceciideraeV 
'hstheritbn  ao  or  not,  fa)  fciamng  ■  as  entalen  whether  it  w*a 
«irit*er*oe- to. revoke  there  prerios*  deeatneuts.  He  any*., 
uwerer,  that  if  residuary  legatee*  had  bean  appointed  tlmy 
■  ni -ait  "-attar  dednotieg  only  the  proiiatorM  and 
i,  and  not  amah  as  it  would  bare  .1 
,  r.._ Ji  tbe-  raroeiahM 
Menoti    .__ 

9  (ec  rufokol  these  earlier  provision* 
■ould  aeenl  to  form  part  of  me  neeeeaaiy  eonabrnntioB  of  the 
anil  in  4>eariB(>.?*  1  charm  bafcra  aaid,  that  I  rather  think  tha* 
'••■■-■-    'inpeai,tbBiobjeet,(*iid  Ian 


aap»  paper,  givea  tha  whoie  property,  tbe  b 
■•■ny  pmieoir^aaenahigaatea,  wHaoat  Kme-worda  toaapowa, 
taulTBirmg.tamTiljatBMwaB  maaal  to  leroka  tbe  prarieua 
taau«Mt4aaikl:ac«'kw*'a»««utaii  Em  faaceeda  ■  ■"andatt 
«  not  lew  implied  io  the  raeerred  power  to  bestow  tbe  reaidmv 


drevahaa  i£th*;reiidoai^- iogaaaaa  kadaatitaUj  been  oamed,' 
thai  iaohe  ewyiijaaatieu  tobeiaam>ad,JWh»Uier  itU  an  or  not.) 

The-  irtaeiaannjiea  am  aninii  of  tbe  aaetned  poeef  oomea 
»aabalianaWnidMt(aa>k,e'eB>,ta(tbe  taaa  The  lubttWKw  of 
^e^tmiatiniai.aai«^-waa».i»iia:imadii  atmafant  what  Um 

-^trle lAaaaedeii  l ha  ■umiiil  mhlaii  la  iiwwhl  nl "  So 
«*PMtM  1mm  I  tiaaaa  jajet  of fopiojefuj     - 

h  ateftdpant  kMJ+Up  J«M,||ab  ejdntjna,  mar/  .horale 
■yiiiUaf  iha,fa«l)  JawiaaiOlatk  and  L«4  Ba«erini«  and 

tmert  teiiaaejaiii  tfeejgdati  apffaejad  tfUmi**  J«dfM 


vaoaa  m^ibm  I  lore  ujsutwwHl,  aad  Lord  Irory  eaja  he  baa 
chwgBd^hwepiaioii,  end  he  ita  Kja  here  probablr  fome.  but  nyfc 
ail,  of  tlm  ground*  whwii  ied  him  te  the  concluaioo  whidi  had 
been  adopted  by  the  Lcrd  Justice- Clerk.  ,. 

Then  Lord  M«occeiff  deiiren  hie  opiaian  to  the  couienrg 
•av«t;--<eeail««ipjBi(aiO    And.LardMitrraywHiouiainopujiQo, 

with  Le^Mwwriff.,,   ...  „ 

,  My  L«da,yw,  gsoeral  rale  applioabla  to  thu  eate,mIWor» 
■tatei,  ie  perCaaUy  ojear- 1  am  not  aware  that  there  is  ncy- 
exeepiioa  to  bejewod  anywhere— it  it  Uiia,  that  all  queationa,. 
aahMing  en-wille  ahnnld  ha  decided  by  looking  attna  wbpla 
Qaaienta  of  ito. documentr,  with  a  new  to.diiourer  what  ia 
fcielj  tabelnfemdaa  theiaUationof  tbetaataMr,  I  will  juab 
sail  jrourlierdabipt'  altentioa  to  vannut  qircunwtancea  ia  tbia. 
ceje  which  are  relied  upon  on  each  tide,, .  In  tha4r«fl*c^  in 
Utppprt  of  tbe  opinion,  that  the  will  ought  to  o*  daemedb>casn 
mk  of  the  three  Uet  documeut*,,  wliaDce  U  f  laced  upp«  the. 
wards  aeed,  •  the  bat  will."  „  Sof,.  «T«raJ  of .  tboaadocumaoU. 
d»  prpfta*  to  be  the  last  will,**  oi  cpuRie  they  ver«v  hut  tliqsB. 
word*,  "last  will,"  found,  it)  teatamantarr  pajiuis, h»ie .ftir.a, 

rery  long  (inje  bean  the  suhjaot.of  epmmeDf,  .    .  ..-.  .;   (, 

.j Jay  IVwda,  tbeae  ojieslio**  |ia»e  judk  generallr  arjsen,  i 
abowld  obaerre,  with  tegard  to  real  ousts,  l'pnr -LtqiiiWoa, 
are  aware,  UiM  tha  «ueMk>n  of  wluw,  cpnjtitate*  a  wjll  ipdm 
oaunu*,  wlah  regscd  to  perrjooalty,  is  decided  b»  (lia  ^(Jttt. 
astiupi  Courts  i  bat  tha  queeiiau  ai  to  "hat  coatutiue*.  (hwilf 
with]  regard  te  real  propettj,  i*  decided  by  the  coiui*.:  of; 
uenuuon  law,  but  the  tame  principle*  are  applicable  to  eicb, 
Iathe-ceae  of  Themas  u.  Cram,  (2  East.  W).  which  reWed  t» 
■eel  property ,  Lord  BlIaQbannigh  states  the  fact*  of  the  case,, 
and  he«*y»— "  So  oircuinataneed,  he  make*  another  will  which 
be  describes  a*  bis  last  wilt,  on  which  sire**  i*  laid ;  and  so, 
indeed,  it  was  hi*  last  will  with  regard  to  his  newly  acquired! 
property.  Bat  it  1*  not  enough  to  say,  that  by  making  Uu*  will 
in  terms  large  enough  to  include  all  hi*  properly,  ha  must 
therefore  hare  meant  to  revoke  the  former  will,  unless  it  be 
shewn  that  ha  baa  made  a  disposition  of  the  same  property 
inconsistent  with  it— especially  since  the  case  of  Harwood  if. 
Ooodright,  and  that  of  Hutatnaa  V.  B***e*-  It  i*  (aid  that  be, 
must  hare  intended  either  laeonfinn.or  rerukaiUB  dispositions 
oonsaiBed  ia  (be  Ss*t  will;. hat  there  »  a  third  proposition- 
be  might  not  bare  cootemplated  to.  do  either,,  but  to  make  a 
mete  collateral  disposition  of  other  property ;.  and  that  aeema 
to  hare  beau  the  oase."  He  then  fuitliar.  raiaiuki.— "Here  the 
derisoeha*  vouluthrd  hy  declaring  bis  iqtehtjon  to  dispose  of 
the  rest  of  bin  teal  and  personal  eafate  by  a  codicil  theteafter  to 
be  made:  "—That  seeme  equi  relent  W  this  lady's  reservation  of 
-  of  ra*id«ary  legatee* :-!-"  The  plain  m 


■hich.itj  tbM  instead  of  lutring.  two  distinct  Instrtunents,  ha 
jjeant  to  dispose  of  his  personal  property,  (be  bequest  of  wldch, 
had  bpetd  by  the  death  of  hit  mother- -and  also  of  hi*  real 


pro  party,  whieli  he  had  acquired  subsequent  to  his  first  will: 
and  by  means  of  a  oodieil  to  connect  the  two  instruments,  and 
roaste  it  all  ena  will."  Juiuct  Lwrtuce  also  says--"  The  cir. 
4UmiVinc«*reUed  on  to  shew  that  the  subsequent  instrument, 
waea-rereealionof  the. former,  »re,,tfrj(,  that  the  testator  call*, 
it  hi*  lash  will;  4o  which  the  true  answer  was  given  at  the, 
her— that. that  Umereiy  a  word  of  form;  and  be  meant  no, 
by  ll  than. that  it  wa*  the  last  of  those  instrument*, 


deoidisaTtnwjOJifeiiiua, 
The  neat  ground  which  Is  laid  down  by  tbe  learned  Judges  is, 
>t  ifee.sMt<pf.the.<EHUMn  whioh  the  .majority  of  the  Judges 
re  ef  jopinioOiShsuid  be  .deemed  a  testameobuy  paper,  waa-. 


t*utt;aswtWfMra*taitel|athB  other  way.  Mr.-Gibiou  sppeara 
tehato  b*e,,  this  lady 'a  ad  riser  for  a-oonsiderahle  period,  as  be, 
— T«r«d  »bfcdeed(  of.le^  a*  well  a*  thatoflMf    ItUnar-v 

ly»tilknownjiaiongi>ro£essional  men,  that  when  wlie.i  in, 


additiouali  'And  a*  t hi*  *W4Mw*nsjs.  bi . ., 
USB,  In  which  th*se  ru*  power  of  revocation  expressly  ren 
served,  it  OMtatrik*  me  that  the  dnonmsunoe  U  v*ty 'much  in, 
tatotir  of  tbeae  repen,  this  document  being  prepared  by  a.  pnK 


tbe  part  of  this  lady,  whose  disposition  for  making  wdl*  might. 


KEPOKTS  OF  CASES  DECIDED 


to  a  degree  hate  been  known  to  her  professional  adviser ;  bat 
whether  it  wu  so  or  nut,  it  was  very  likely,  that  in  the  length 
of  time  that  had  elapsed,  this  lady  might  nave  mule  testamen- 
tary papers.  I  cannot  help  thinking,  therefore,  (list  if  It  bad 
been  intended  to  revoke  such  papers,  the  professional  man  would 
have  inserted  such  a  clause  ;  and  supposing  him  tn  possess,  is 
no  doubt  he  did,  ordinary  intelligence,  I  can  hardly  imagine  ha 
would  have  omitted  Inquiring  whether  there  were  amy  former 
testamentary  papen,  and  more  particularly  as  tie  himself  had 
prepared  ooe  in  182S.  I  should  lime  supposed,  with  a  profes- 
sional man  making  a  will,  who  had  prepared  •  former  paper 
which  wu  to  operate  as  a  hut  anient,  as  the  deed  of  183B  was, 
that  it  was  more  natural  that  such  a  person  would  hare  intro- 
duced a  clause  of  revocation,  if  the  testator  tiad  intended  It,  and 
that  he. would  have  taken  care  clearly  to  understand  whether 
there  was  any  previous  testamentary  paper  which  she  desired  to 
revoke.  That  is  one  of  the  circumstances  that  Is  pat  forward— 
.it  is  one  of  those  from  which  different  men  may  draw  different 
conclusions  of  equal  authority — but  those  are  not  circumstances 
which  the  law  permits  to  revoke  a  wilt.  It  is  not  upon  specu- 
lation of  expressions  used  In  the  will,  or  circumstances  which 
are  just  as  much  open  to  the  one  conclusion  as  the  other,  that 
.|he  Courts  act.  tile  object  is  to  ascertain  the  intention  of  the 
testator.  You  find  that  she  has  left  certain  papers,  which  from 
their  import  are  testamentary,  having  preserved  them  all  sub- 
ject to  another  circumstance  which  I  shall  men  linn ;  prima  facia, 
therefore,  they  are  all  to  be  taken  as  one  wilt.  Then,  if  you  say 
a  portion  of  them  is  not  to  be  so  taken,  I  think  there  should  he 
Something  more  than  that  upon  which  yon  may  conjecture  or 
may  guess,  for  your  guess  and  your  conjecture  may  lead  to  the 
very  opposite  conclusion  to  that  which  a  person  of  equal  profes- 
sional experience  and  equal  common  sense  would  draw.  And, 
my  Lords,  it  does  not  seem  to  me  that  the  Courts  tn  Scotland 
have  ever  sanctioned  repudiation  uf  paper*  aa  testamentary,  upon 
III  at  ground. 

The  next  circumstance  referred  lois,  that  the  will  of  1849  re- 
fers to  one  paper  only.  That  one  paper,  your  Lordships  will 
have  observed,  is  the  paper  which  disposes  of  the  house  in  par- 
ticular— that  also  bad  been  prepared  by  Mr,  Gibson,  and  he  re- 
fers to  that  in  very  general  terms.  The  paper  says,  "  Having 
disposed  of  so  and  so  by  aneh  a  paper,  I  now  propose  to  settle 
my  personal  estate*  I  own  I  cannot  understand  why,  from  the 
Circumstance  of  that  gentleman,  wlten  alluding  to  the  disposi- 
tion of  a  particular  property,  referring  to  a  previous  paper  which 


that  was  the  only  paper  which  waa  intended  to  be  continued 
and  confirmed  by  the  subsequent  documents.  It  strikes  mo 
that  that  is  much  too  uncertain  to  form  the  ground  of  any  such 


It  is  further  observed,  that  the  executors  are  named ;  but  it 
is  perfectly  plain  that  there  were  yet  important  things  to  be 
done,— that  is  to  aay,  there  was  a  disposition  of  the  residue. 
Mow,  It  Is  very  true  that  she  did  a  very  important  act  in  naming 
executors.  Site  had  done  so  before,  and  she  hid  done  It  before 
tn  ca*es  where  it  appears  to  me  there  was  nothing  whaterer  upon 
,  the  face  of  the  document  to  import  an  intention  to  revoke  the 
previous  documents;  nor  can  I  draw  any  Inference  from  -that 
drcn  instance. 

My  Lords,  there  is  another  circumstance  relied  on  which 
appears  to  me  also  rather  to  weigh  against  the  conclusion  which 
has  been  formed, — that  is  to  say.  that  aa  to  the  earlier  testa- 
mentary papers,  some  of  them  are  altered  by  the  lady — even 
erasures  are  msde,  and  new  matter  is  written  upon  the  erasures. 
My  Lords,  that  seems  to  me  rather  to  Imply  that  she  altered  it 
as  far  as  she  intended  that  It  should  be  altered ;  and  the  leaving 
the  paper  with  those  alterations,  rather  imports  att  intention  on 
her  part  that  it  should  continue  to  operate  as  a  testamentary 

a  per  subject  to  the  alterations,  anil  that  there  was  no  inlea. 
n  to  destroy  it  by  those  means.  And  further  than  that,  when 
tie  paper  Is  preserved  fat  the  honse  with  otliers— not,  I  believe, 
that  they  were  stowed  in  the  same  places  of  deposit,  bot  at 
least  they  were  stowed  hi  places  of  deposit  squall/  calculated 
(o  keep  them  secure — I  think  that  is  a  circumstance  rather  In 
favour  of  her  Intending  them  to  operate,  than  the  other  way. 
But  that  b)  another  instance  of  the  danger  of  drawing  conctit- 
stintM  from  sNflit  circumstances  which  ere  open  to  two  cow- 
L  think  that  It  would  lend  very  much  to  diminish 
testators  over  their  property,  II  the  rule  were  tn  be 
that  Irom  any  expressions  which  anybody  can  lay 


hold  of,  you  may  draw  conolneions  adverse  to  the  exitasti 
of  the  previous  documents,  and  therefore  hold  tksl  us*  x,-i 
be  revoked.  I  do  not  understand  tins  law  to  be  sash';-*' 
understand  the  taw,  if  you  can  execute  the  whole  d  tht  ana 
as  one  testament,  you  are  bound  so  to  do.  It  is  asa  Us  a 
dispositions  are  inconsistent.  I  can  hardly  est)  ttitro  near, 
tent.  It  Is  very  true  that  in  one  case  she  gives  tbsluskst 
furniture  absolutely,  and  she  afterwards  cuts  down  itat  was 
to  a  life  interest.  She  gives  the  Imuseiwfcl -ftmiitvr. urs 
such  aa  shall  be  marked ;  and  that  which  is  market,  Ut»a» 
the  person  indicated  by  the  mark,  lint  hasit  ew«*iw 
tended,  that  the  mere  circumstance  of  a  aabstqwal  Mtsaa 
ury  paper  cutting  down  a n4  diminishing  tbf  intrust  *Mt> 
been  given  by  the  previous  one,  waa  lobe nsMtabvaitih 
revocation  of  the  will?  lam  not  swareof  any  aasWnt'ns 
ever  Ibr  that  proposition;  and  I  J-  -rriil  thai  tti  Ihii  ina 
aubseqnent  bequests  hn  rn  any  (ill in  iffisMhssiejsi  iifeii 
in g  the  previous  bequests. 

•  The  next  remark  Is,  that  legacies  are  repeated  Hits  as 
persons.  What  is  the  inference  from  that*  W.r,*a*b» 
pens  constantly— rrr..  that  the  question  arias*,  eheit»isBw 
tire  or  substitutional  legacies  are  Impeded  tabs  t)M»a 
saute  persons  by  tlie  ps-evtons  and  tebseqaeot  eepem  Z,-h 
do  not  hold  that  to  be  aay  evidence  of  an  liileanm  sunt 
it  becomes  a  question  with  reference  to  the  sastjeser  on 
how  you  shall  deal  aith  it— whether  you  shall  deal  stars 
revoked  or  not.  But  that  this  lady,  whose  proomj  as» 
have  been  growing  from  time  to  time,  should  pre  iase 
object  of  her  bounty  in  one  case,  and  4300  to  tnhpmti 
anoi  her  case,  does  not  seem  to  me,  the  lady  Mesas,  ssa  past 
richer,  inconsistent  at  all. 

My  Lords,  I  think  I  have  adverted  to  all  taathtsa— 
which  are  relied  on  by  the  learned  Judges  who  held  tht  ••* 
papers  to  be  revoked.  I  think  I  have  mentioned  [bra  «>-* 
that  they  all  adopted  the  seane  grounds  -eons)  tbssltata 

sure  important — others  think  it  not  important.  Ilralkhw 
that  there  are  differences  of  opinion,  and  duWast  ineas 
drawn  from  soon.'  of  the  circumstances,  among  the  iesrs^ssV 
ges  who  adopt  the  conclusion  as  to  the  revocation  of  utsar 


which  formed  the  subject  ot  the  opposite  Inference  s*  mel 
learned  Judges ;  and  they  also  rely  open  the  ps[enhwr» 


man— and  that  is  another  of  tee  a 
from  which  the  Judges  draw  oynostSBcoticJasa— 
conclusions  I  draw  from  that  is,  that  it  rattier  te 


iry  and  ao  ordinary  a  provision,  and  eaiatl 
occur  to  a  profess  tonal  mas,;  ir~  *  rtirll  flsa  mir"1 — 
where  the  document  was  drawn  by  a  |  illli  lien' 
more  favourable  to  the  cnnttttsmcerf.ttsasafcra  ~ 

il Ifli  lui)  I lis  in  lij  ilmlsili  ssiasaT   i 

that,  when  I  aee  that  tills  lady  is  amm—ad  ay  tatta* 
voteat  spirit  for  the  period  from  1MB  to  tasi.swiaw 
constantly  giving  legacies  to  charitabaa  IsastitaMas,'1 


i  the  contrary,  it 
feeling;  and,  considering  taaWl 
i  s  bu  t  an  exercise  of  that  saaae  i 
leads  to  any  conciwatotr  rather 
lees  for  kbeae  irwtitutu —  *—- 


aitfiM'/Mtsto  be'tegarded- 
and  ntay  be  asutiall<r<aeo{ 


W.l] 


IN  TIIE  COURT  OF  SESSION,  <fco. 


w  operating  ai 

nuunre  of  a 


in  tntire  revocation  of  the  for* 
an.  The  circumstance  of  a  partial  Inconsistency,  as  it  ii 
culled— that  ii  In  my,  dispositions  In  two  document*,  both  of 
which  cannot  be  fulfil  led — ii  held  only  to  operate  as  a  revoca- 
tion pro  Undo,  and  only  to  bear  upon  the  particular  legacy  in 
wliicb  that  Inconsistency  exist*.  And  the  general  rule  being, 
ibal  the  «u  La  upon  those  who  seek  to  impeach  thgie  docu. 
ownii,  the  question  la,  whether  your  Lordships  are  tntiafiVd 
■ith  the  reasons  which  are  assigned  by  the  very  learned  Judge* 
Woe,  which  I  have  read  to  your  Lordship*?  If  those  reasons 
sstiifjjaur  Lordship*,  then  they  form  a  proper  judicial  ground 
from  which  to  infer  this  intention  to  revoke  the  previous  paper* 
Iowa  they  appear  to  nw  to  be  lit  themselves  hot  slight,  and 
tl-ey  appear  tuna,  being  slight  in  thamselvea,  tu  be  outweighed 
bf  the  circumstance*,  which  lend  to  tlie  opposite  con  elusion. 
Therefore,  my  Lord*.  I  do  not  think  it  necessary  to  trouble 
jour  Lordship*  by  referring  to  the  text-books  for  [hose  prin- 
ciples, which  are  too  well  uuderstood  by  the  profession  to  render 
it  it  ill  necessary;— and  particularly  as  1  do  not  Had  that  any 
of  them  are  in  any  respect  impeached  by  what  ha*  fnllen  from 
the  learned  Judge*,  who  hare  pronounced  an  opinion  which 
Joes  nut  appear  to  roe  to  be  warranted  by  the  principles  which 
tit  adnltted.  1  think  that  the  principles  are  admitted,  but 
tint,  ia  this  ease,  there  haa  been  a  misapplication  of  those  prin- 
ciples to  the  particular  ease. 

Toer  Lordships  will  hate  observed,  that  the  question  ai  to 
■lilt  part  of  tMs  will  snay  be  reToked— as  to  what  legacies  may 
he  ramuUtive,  of  what  may  be  subit  itutional— It  a  matter  not 
now  before  your  Lordship*-  The  Interlocutor  which  I  hare  rend, 
roar  Lordships  will  he»e  observed,  la  an  interlocutor  that  the 
testament  is  to  be  deemed  to  consist  of  only  three  documents, 
t»  the  exclusion  of  the  previous  four.  Thus,  therefore,  if  your 
Lores! rip*  shall  ulte  the  view  which  occur*  to  me  as  the  correct 
view  to  be  tek-n— namely,  that  there  I*  nothing  to  be  found 
upon  the  face  of  those  latter  paper*  to  warrant,  the  conclusion 
■hat  the  former  papers  were  Intended  to  be  revoked,  the  case 
must  go  back  to  tha  Court  of  Session  to  consider  those  papers, 
snd  to  give  effect  todifferent  part*  of  there,  a*  by  law  they  may. 
Where  there  U  an  inconsistency,  It  will  operate  as  a  partial 
iiimsssm — where  tbe  iooon«i*teucy  is  only  of  audi  a  nature  a* 
uut  >M  general  intention  can  yet  be  executed,  the  general  In- 
wirosw<  will  prevail.  I  tlierefore  respectfully  submit  to  your 
Lordships,  that  (hi*  interlocutor  should  be  reversed,  and  tbe 
cue  remitted  to  the  Court  of  Session. 

Lord  Brougkaia. — My  Lord*,  in  this  case,  though  I  bad  not 
the  advantage  of  heaving  all  the  argument*.  I  certainly  du  agree 
•ith  my  noble  and  learned  friend  in  the  view  he  ha*  taken  of 
lb*  case,  u  far  as  I  have  had  an  opportunity  of  hearing  the 
"ynments.  I  undoubtedly  placed  the  greateat  reliance  at  tbe 
time  the  case  «si  argued— end  further  considering  it,  I  have 
•till  more  been  of  the  opinion — that  I  am  entitled  tu  place  great 
mliince  upon  the  arguments  held  in  the  Court  below  by  the 
minority  of  the  learned  Judge*.  I  particularly  refer  to  the  able 
•id  Inmlnou*  argument  of  Lord  Muocreiff,  who  appear*  to  have 
rated,  a*  it  were,  tbe  opinions  of  that  minority,  I  therefore 
have  an  objection  whatever  to  make  to  the  motion  of  my  noble 
**d  learned  friend,  which  la  to  reverse  the  judgment  of  the 
Cm  below, 
Jfr.  aM*MM— May  I  aak  how  you  Lordship*  deal  with  the 

Isrrd  Bmgiiam. — There  are  no  cost*. 

Mr.  Andmon—Rtii  I  apprehend  that  yonr  Lordships  will 
deal  who  tliie  owe  a*  y*M  dealt  with  Scott  v.  Scott,  7  Bell's 
Apn.  lea.  and  allow  them  to  *■*■«  out  of  the  fund. 

ifr.  BtM.— The  particular  fund,  the  residue,  ia  the  subject 
of  the  other  appeal  (Murray  r.  Grunt),  infra;  it  U  claimed  IDS* 
oWly— it  la  impossible  to  deal  with  it  without  content. 

lord  Bingham.— We  say  nothing  about  the  costs. 

ifr.  ^arfowon.— There  will  be  a  declaration  In  your  Lord  ships' 
order,  that  the  seven  writing*  together  constitute  the  *  ill  f 

Lira  TV*™.— Ye*. 

Mr.  JstAW.— My  Lord,  we  cannot  say  the  seven— we  cannot 
tell  what  they  am  As  1  understand,  ytMT  Lordships  bare 
merely  aWilai  this ;— jou  have  reversed  the  interlocutor  under 
■hich  the  two  document*  only  were  admitted  to  probate  as 
feeing  the  will,  bet  your  Lordship*  do  not  pronounce  that  all 
"•- li—mnnl i in  Usanasmtsry .  that  falls  aithln  the  operation 
•f  tlamtait— that  goes  back  M  the  Court  below  tu  determine. 
W*  haw*  sot  at  all  had  that  ham*  raised,  and  your  Lordship* 

■— " ■  It*  yetiwwraw  decide 

SCOTTISH  JURIST. 


that  Yuar  Lordships  have  had  brought  before  you  thi*  simple 
proposition— Do  these  two  instruments  constitute  the  will  1 
The  Court  below  raid.  Yes;  your  Lordships  say,  No,  they  do 
not;  but  you  consider  that  the  other  instrument*  are  to  be  tak™ 
Into  account,  and  must  be  left  entirely  to  be  determined  by  the 
Court  below. 

Jfr.  AudtrML— There  were  two  opinions  below.  The  Lord 
President  und  the  minority  wereof  opinion  that  all  the  writings 
together  formed  the  will ;  the  other  opinion  that  the  Judge* 
held  was,  that  the  two  last  documents  only  formed  the  will,  to 
the  exclusion  of  the  first  Are  documents.  Your  Lordship* 
have  adopted  the  opinion  of  the  minority. 

Lord  Truro.— The  Court  below  held  that  the  four  earlier docu. 
menu  were  revoked,  and  (lint  the  testament  consisted  of  ilia 
three  hst  tl' vu ments.  T»e  House  is  of  opinion,  that  neither  of 
those  four  documents  were  revoked.  If  the  Housd  had  thought 
that  some  uf  the  documents  nere  revoked  and  some  were  not, 
the  question  might  fairly  arise ;  hut  upon  the  sase  at  it  1*  now 
before  the  House,  It  appears  to  me  tint  the  House  is  called  upon 
to  say  whether  the  conclusion  Is  right,  which  was  adopted  below, 
that  the  four  earlier  documents,  or  any  and  which  of  them, 
were  revoked.  The  House  ia  of  opinion  that  none  uf  them  was 
revoked. 

Mr.  Btthtl. — Your  Lordship*  will  pardon  roe  a  moment.  It 
was  not  the  opinion  of  the  minority  that  nil  tho  uther  docu  menu 
remained  unrevoked ;  some  differed  as  to  the  number  which 
should  be  admitted. 

Lard  T,  uro.  —  Will  you  read  me  any  part  of  the  case*  which 
bears  that  out,  because  it  has  escaped  my  attention.  I  think 
yuu  will  And  that  the  effect  of  what  tlie  minority  uf  the  Judjei 
say  is,  that  none  of  tlie  documents  were  revoked,  but  chat  they 
cuiiHiituteil  che  testament.    I  may  be  mistaken,  but  so  I  reid  it, 

Mr.  Btthtl.-  -Then  we  must  take  it  to ;  If  that  be  so,  it  will 
be  much  better  tu  have  It  so  decided. 

Lo'd  True. — It  is  desirable ;  for  I  see  other  question*  thnt 
probably  may  find  their  wny  liere  under  these  wills — quite 
enough,  at  all  event* ;  therefore,  I  should  be  very  unwilling 
that  this  same  question  should  be  again  opened  la  addition  to 
tbe  other  questions, 

htierloeutor  reversed. 

Vires  Division.  —  Lord  Itibettsoa,  Ordinary.  -  -  Dnna  and 
Dobie,  Appfliaai'i  Solidteri. — Spottiswoode.  and  Robertson,  lit- 
■  ■  -  '     f  &fe>(er*.— (G.D.F.) 


28th  June  1852. 
Hois*  or  Loans. 
No,  277. — Aksb  and  JIahy  Murray,  Appellants,  v. 
Dr.  Jambs  Grant  and  others,  (Trustees  and  Execu- 
tors of  Mrs.  Agnes  Barclay  or  Bell),  Respondent*. 
Testament  —  Statute  1617,  c.  14— Executor  —  Deads  Fart- 
Legacy — Held  by  tbe  House  of  Ixirds,  (affirming  tho  judg. 
meat  of  tbe  Court  of  Session),  thai  ihe  statute  1617.  ft.  14,  is 
not  ia  duuttudt.  and  thmt  tzeculvri  art  cnii/kd  to  ons-tkird  of  tin 
frte  cutulry,  deducting  thei/from  thtir  rajtcUve  Itgadt*. 

Sec  immediately  preceding  ca<w  in  tbe  House  of  Lord*, 
and  supra,  vol.  xxii.  p.  3d — 29th  November  1849. 

Misses  Murray  having  appealed  against  tbe  interlocu- 
tor of  29th  November  1849,  they  contended  that  it 
ought  to  bo  reversed  for  the  following  reasons : — 1.  Be- 
cause the  act  1617,  fonnded  on  by  tbe  respondents,  was 
not  Intended  to  confer  any  benefit  upon  executors,  but 
to  restrict  the  claims  which  they  could  make  at  common 
law.  2.  Because  it  was  clear  on  the  race  of  tbe  deeda, 
that  tbe  testatrix  never  intended  her  executors  to  have 
any  farther  beneficial  interest  except  to  tbe  extent  of  the 
£-00  which  she  bequeathed  to  each  of  them  expressly 


Tbe  respondents  supported  the  judgment  on  the  fol- 
lowing grounds: — 1.  Because,  as  the  question  was  ex- 
clusively to  be  determined  by  tbe  law  of  Scotland,  the' 
right  ot  executors,  in  rirenimaasWHse  similar  to  those  in 
which  tho  respondents  are  placed^  is  precisely  what  hss,  * 
been  given  effect  to  in  the  Court  of  Sssaion.  2.  Tie 
VOL.  XXIV.— No.  XXXVI. 


UEroitTS  OF  CASES  DECIDED 


question  u  to  the  rights  of  executors  in  similar  eircura- 
stances  was  determined  by  the  cue  of  Naamyth,  17th 
February  1819,  F.C. 

Kelly  Q.C.  and  Rott  Q.C.  for  appellants— 
Tli,  fair  remit  of  all  the  authorities  it  this,  that  by  the  lav  of 
Scotland  ns  well  as  of  Englnnrt,  and  nil  civilized  countries,  where 
persons  have  power  to  dispose  by  will,  the  governing  principle 
ft  the  intention  of  the  emulator,  which  is  to  be  ascertained  and 
collected  tram  the  will  itself.  Thia  intention  may  be  evinced 
In  various  ways,  and  may  be  either  express  or  implied.  If  the 
will  shews  that  the  properly  is  to  be  taken  by  the  executor  jn  a 
fiduciary  character,  then  he  becomes  trustee  for  the  next  of  kin. 
But  whenever  personalty  whs  disposed  ol  by  will,  and,  after  all 
the  legacies  were  satisfied,  there  still  remained  a  residue,  and 
nothing  in  the  will  shewed  how  this  was  to  be  bestowed,  then, 
by  the  common  law  of  both  England  and  Scotland,  the  right  to 
tuks  it  attached  to  the  extcutors.  It  wa*  incidental  to  their 
character  as  executors,  to  take  thst  residue  fur  their  own  use- 
But  there  were  in  both  countries  various  ways  by  which  Ibis 
residue  would  be  taken  from  the  executors  and  given  to  the  next 
of  kin,  as  may  be  seen  in  Mapp  v.  El.  ock,  13  Eng.  Jur.  29 1,  (Ch.) 
That  case  shews,  that  if  the  testator  either  declare  a  trust,  or 
make  a  gift  to  the  executor  of  a  part  of  the  estate,  this  exhibits 
an  intention  inconsistent  with  the  incident  of  the  office,  and,  by 
so  doing,  destroys  it.  The  common  law  of  England  was  altered 
by  1  Will.  IV.  c.  40,  and  that  of  Scotland  by  a  statute  1617. 
The  latter,  instead  of  giving  the  executor  the  whole  of  the  re- 
siduary estate,  gave  him  only  one-third  ;  but,  in  both  countries, 
it  is  still  the  law,  that  whenever  an  intention  Is  manifested,  no 
matter  how,  that  the  executor  should  take  in  trust  only,  then 
the  effect  is,  to  make  the  executor  a  trustee. 
[Lord  Chancellor. — Do  you  understand  the  Judges  in  Scotland 
to  have  held  that  the  law  of  both  countries  waa  the  same  except 
so  far  at  altered  by  statute  ?  Or  does  the  law  of  Scotland  pay 
no  regard  to  the  intention  of  the  testator  to  the  extent  of  one- 
third  of  the  dead's  part  ?] 

The  Judges  seem  not  to  have  been  correctly  informed  as  to  the 
principle  on  which  the  equity  courts  here  proceed.  We  hold 
that  the  courts  of  Scotland  ware  always  guided  by  a  regard  to 
the  intention,  aa  the  courts  are  here;  and  that,  in  this  case, 
whether  the  executors  were  trustees  or  not,  is  a  question  of  in- 
leution. — Lowndes  v.  Lowndes,  4  Burr.  2246.  The  onus  lies  on 
the  executors  to  prove  they  are  nut  trustees,  Now,  in  the  pre- 
sent case,  the  legacies  are  given  to  the  executors  without  refer- 
ence to  their  character  as  such,  because  they  are  nut  appointed 
to  that  office  at  the  time  uf  the  legacies  being  given;  but,  in  the 

both  executors  and  a  residuary  legatee  by  any  future  instrument. 
And  in  the  same  drawer,  at  her  death,  was  found  along  with 
thin  will,  a  document  carrying  out  this  intention,  and  appoint- 
ing executors,  while  she  never  appointed  any  residuary  legatee — 
thereby  shewing,  that  she  considered  the  persons  occupying  the 
one  character  aa  distinct  Irom  those  occupying  the  other. — 
Braddon  u.  Farrand,  4  Buss.  87.  At  common  law,  therefore, 
the  executor  would  clearly  take  the  property  in  a  fiduciary 
character,  the  trust  being  implied  by  his  separate  appointment, 
and  by  hi"  receiving  a  remuneration  fur  his  trouble.  Now,  the 
statute  merely  recognizes  the  right  attached  to  I  he  office,  where 
there  U  no  reason  to  suppose  the  testatrix  contemplated  giving 
the  residue  to  any  particular  person.  But  it  is  a  dear  lest  uf 
the  testatrix's  intention,  that  the  executors  were  not  to  take  the 
residue  here,  that  she  gave  them  a  specific  legacy,  —i  Black- 
stone,  33,  7  ;  Mapp  v.  Elcock  ;  Koper  by  While,  1686 ;  Cases 
in  Chancery,  87.  It  would  clearly  be  absurd  to  say — '"I  give 
£2(30  to  him,  who  is  nevertheless  to  take  the  whole."    The 

in  Scotland.— Stair  3.  8.  30;  Ersk.  3.  9.  S,  MS;  Dirleton'a 
Doubts,  12-1;  Mackenzie/a  Scots  Acts,  Art.  Stat.  1617,  c.  14 ;  and 
in  Stair,  3.  8.  53,  It  is  expressly  said — "  That  act  waa  made,  not 
to  better,  but  to  restrict  executors."  Yet  at  first  the  statute 
e  been  misunderstood,  and  a  few  cases  occurred 
ing  waa  set  right— Foray  th  v.  Forsyth,  39th 
-  Wilson  v.  Laird  of  Tinto,  9th  July  1631, 
Moiicreift  27l)i  June  16.17,  I  Br.  Sup. 
an,  16th  Jan.  1674,  H.  3926  All  these 
ever  is  to  be  collected  from  the  will  as 
tor,  it  to  prevail, 
of  these  cases,  there  seemed  to  be  an 


Yes.  It  is  true  they  wen  cases  of  express  legacies,  vson 
testator  had  disposed  of  the  whole  of  Ilia  property,  mii  ganni 
it  could  not  be  his  intention  to  give  the  executors  hit  rar, 
their  own  use  ;  yet  the  principle  la  the  tune,  been*  i,,i 
till  on  did  not  take,  simply  because  Each  was  lb*  ialci.tx  ■ 
hibiutl.  It  is  Immaterial  whence  the  intention  ii  eoU-< 
an  1  in  this  respect  the  statute  made  no  difference,  u  !. 
timuird  observes  respecting  faton  v.  Leishoun.  Tk  an.' 
1617  means  plainly  this,  not  that,  where  a  legacy  is  M  f  ■■ 
executor  qua  executor,  and  aa  a  sole  remunerating  b* 
trouble,  but  where  it  is  left  to  him  independently  uf  L*  .-ii 
ter  at  executor,  that  then  he  shall  not  lose  the  bruit  .?,-._ 
iug  It  as  part  payment,  etc  To  hold  otherwise,  vouU  'i  . 
make  the  statute,  nut  a  restriction,  but  an  exteroko ''  ■ 
common  law.  This  is  tlie  first  time  this  point  hu  cum  i  '■• 
this  House  i  and  it  it  remarkable  that,  since  1617,  in  r.  :*■ 
hna  it  been  determined  that  the  execulur  takes  uV  nn&  -. 
the  circa  rust  a  ncea  uere  supposed.  There  is  a  case.  X«j0'.i 
Hare,  17 th  February  1819,  which  the  other  side  sill  n? 
but  it  proceeds  on  principles  that  cannot  be  retufiHitu  t-  .• 
House — and,  besides,  the  judgment  aaa  set  aside  on  it,-, 
that  the  will  was  invalid,  and  therefore  the  punt  »n  i.i ... 
with  stall.  The  question  there  was  not  viewed,  u  ii  l-.s- 
hnre  been,  aa  une  solely  regarding  tbe  intention  of  ibtif-u.! 
lor  Lord  Robertson  there  expressly  said,  HIl*sastt~ti 
intention,  but  uf  rights  by  law  of  executors," — t  nasi  rou 
dinury  doctrine,  lu  that  case,  a  fiduciary  clisiacter  W  *f- 
stamped  on  the  executors,  and  yet  tbe  Court  hekl  ilisl  L<>* 
cutors  toiik  to  tlisir  own  use.  It  waa  a  case  sgiiutaip 
ciple.  The  Judges  below,  however,  treated  tbe  unseaii*  • 
a  question  where  intention  was  not  to  be  regarded,  tul  s. fcs 
su,  seemed  to  misconceive  the  principles  on  wtiidi  tsrsd 
of  equity  proceed.  Thus  Lord  Jeffrey  plainly  laid  it  *»■. 
that  there  is  a  distinction  between  the  express  and  It*  rrja 
intculions  of  a  testator  ;  but  we  totally  deny  thai  uj  «s» 
linetiun  is  known  in  law.  The  same  Judge  she  '*■'  a 
statute  1617  ss  making  s  new  provitioo  which  brafi]  a»H 


[Lard  Chancellor.  —  He  means  the  executors  don't  ulist 
lutely  by  law,  but  by  virtue  of  statute.    This  appnnzsaa 
comparing  the  circumstances  to  cases  of  baiikrupnj.J 
We  do  not  rely  on  the  plea,  that  the  statute  1617  is  «iJm» 
Bethel  Q.C,  and  Andeiion  Q.C.  for  respondVats- 

It  is  a  gratuitous  assumption,  that  tiieequitabiedociniBJ' 
law  of  England  prior  to  1  Will.  IV.  were  identical  sat  X 
of  tbe  common  law  uf  Scotland  prior  to  1617.  Tbetiiiwrs 
of  such  doctrines  in  the  law  of  Scotland,  and  the  H>M« 
expressly  negatives  the  supposition.  Indeed,  en-u  is  i-aat 
tlie  doctrine  of  resulting  trusts  ia  entirely  o(  iu>*n  ■? 
Tile  earliest  trace  ol  a  decUiun  tending  to  it  it  ia  lilt  ta' 
was  not  well  expounded  till  1765.  It  may  be  tr**«# 
therefore,  that  the  intention  of  the  testator  ia  impuruiJ,  vl 
Is  the  meaning  uf  the  statute  1617.  That  statute  p'o«"« 
tu  the  exeoutur  to  take  his  tliird  of  thai  residue  (i  tin  ad 
part.  It  is  s  statute  of  distributions,  dealing  sub  tit  ss 
posed  goods  of  lite  testator.  All  the  cases  tiled  in  JUr->*J 
30,923-6,  only  establish,  that  if  the  testator  have  bnjBBS* 
ail  his  personal  estate,  tne  executors  can  take  notbisf  ■** 
position  we  du  not  deny  J— but  they  also  establish  ibaital 
executors  have  a  claim  ol'  right  to  one-third  ol  U*  aval 
which  is  not  bequeathed  away,  "aa  for  their  chaisei"-'"*' 
11  In.  Pract.  1 94,  and  note;  Dtrletun's  Doubts,  p.  W;  Soas.lt* 
[  Lord  Chancellor. — Both  those  passages  seem  to  ssab  *  * 
remunerative.]  I 

Still  the  share  is  given  by  virtue  of  the  statute,  vstuwh  ■*■ 
the  presumed  intention  of  the  testator. — both-,  J.  *  "* 
Erik.  3.9.26;  Mac  ken  lie's  Scots  Alas,  350  ;  and  **<*■< 
ii.  p.  329.  The  point  arose,  but  waa  not  decided,  i»F.s* 
Lords  of  Treiuiurv.  1 5  9.  D.  1 65.  It  is  of  no  it 
Jmw  Stoddart  v.  Grant  is  decided. 
[Lord  Chancellor.— The  effect  will  vary  ha  ptist  af  • 

You  say  there  is  nothing  in  any,  of  lbs  trail '"" 

to  exclude  the  opera;  ion  of  the  ttatuui  tj 
Wa  do.     The  other  side  contend^  that,  bWtu 
struggling  to  attain  the  character  sat  m  " 
the  question  la  simply  this,  whether,.! 
never  exercised  the  power  I  " 
luw,  which  nuts  executors  ol 


!««.] 


IN  THE  COUnT  OF  SESSION,  to. 


iiitj  not  Ojsipti  to  the  executors  the  statutory  share  of  one- 
Ninl,  the  next  of  It  in  taking  the  other  I  wo  thirds.  In  the  first 
IixtI,  the  testatrix  named  rettduar?  legate**,  and  this,  it  is 
aid,  shewed  her  intention  to  exclude  the  executors :  but  the 
■ua-un  would  have  been,  under  that  deed,  that  she  had  already 
;i»ell  lite  whole  residue  to  another  person.  Hut  as  tbe  cir- 
■irni-writes  now  stand, — because  she  did  not  leave  the  law  to 
.Lit'  it.  effect  in  1828,  is  no  reason  why  she  should  not  do  so 
B  yeafi  after.  It  Is  said  the  appointment  of  executors  to 
am  her  will  into  execution  iK  held  In  England  to  exclude  the 
l.iiiti  uf  the  executors;  but  that  is  no  reason  for  holding  the 
ami:  to  be  tlit  law  of  Scotland.  Thus,  in  England,  where  ttie 
oiit.ir  nets  the  words,  "  1  fittest  Mr.  A.  to  art  as  my  cxe- 
■it-ir,"  this  excludes  the  latter  from  taking  to  his  own  use; 
'Vivas  ft  is  not  so  In  Scotland.  So  we  admit,  that  in  Eug- 
jiiil.  wbeli  a  legacy  is  given  to  the  executor,  this  rankest  bio 

irnitrc  quoad  ultra ;  but.  In  Scotland,  the  statute  1017  el- 
■i'.»ly  shews,  that  the  taking  of  legacies  by  an  executor  does 

.1  incapacitate  Mm  from  taking  bis  third.  When  an  exc- 
lilor  b  therefore  by  (omen  titled,  how  eon  the  mere  rese  nation 
f  |.iwer  lo  appoint  residuary  legatees  exclude  this  right  f  The 
eit  uf  kin  are  creatures  of  the  law,  and  so  are  executors  by 
irtue  of  tbeir  nomination  by  the  testatrix.  We  are  ready  to 
like  this  question  on  the  language  of  tbe  Scottish  statute; 
I  dpresslv  contemplates  tbe  ease  of  legacies  given  to  an  exe- 
ntur  a>  noiM'JM,  as  well  as  ration*  officii.  It  is  in  fact  a  statu  to 
fiiist.rihiit.ioH9:  hence  it  is  quite  futile  for  the  other  side  to 
ai,  Ibat  the  statute  does  not  apply  where  there  is  anything 
i /arii  of  the  will  sufficient  to  rebut  the  presumption,  that  the 
\ .-el i tor  is  to  take  to  his  own  use.  Tbe  effect  of  this  argii. 
rent  would  be,  to  revoke  the  statute  altogether.  We  do  not 
Hi;' that  the  executor*  here  are  trustees;  but  they  are  trustees 
t  tli  em  selves,  as  well  as  the  others  beneficially  interested — 
vlh  Hr.  g  19;  and  as  to  one-third  of  the  residue,  they  ore 
rested  by  the  statute  parliamentary  legatees,  and  take  propria 
i".  But  the  case  of  Nasmyth  v.  Hare  sets  this  matter  at  rest 
t  in  a  mistake  to  say  that  that  case  was  appealed.  There 
itu  two  actions,  but  the  one  involving  the  present  point  was 
crcr  touched  by  any  appeal,  and  It  stands  to  this  day  unre- 
nsed,  baring  been  acted  on  and  recognised  for  80  ves.ru, 
Tory's  gnjk.  8.9.28;  Brodie's  Stair;  Macallan's  Ersk  ;  Bell's 
'rin  ;— all  these  recent  writers  refer  to  tnat  cose  as  one  ex- 
onndiug  the  statute  1617. 

KtUy  in  reply — 
We  is  no  authority  In  the  law,  either  if  Scotland  or  England, 
nt  the  governing  principle  is  not  the  intention  of  the  testatrix, 
wept  tire  case  of  Nasmyth  p.  Hare ;  and  I  admit,  If  that  ca-e, 
hich  rejects  intention  as  of  no  use,  is  to  be  held  sound,  tliere 

mi  end  of  this  question.  It  vis  said  that  the  appeal  in  that 
if  went  on  another  ground;  yet  still,  tbit  this  point  was 
evertheleis  present  to  tlie  mind  of  the  Judges,  appetirs  from 
hat  Lord  Etdon  says— 1  Shaw's  Ap.  71.  It  is  said  the  statute 
BIT  is  a  statute  of  distributions,  nnd  that  "intention"  govs 
it  nothing.  Bat  will  it  be  said,  that  if  a  testator  say  in  a 
ted — "I  appoint  A  and  B  my  executors,  but  they  are  not  to 
b  residuary  legatees,  as  I  intend  to  appoint  such  In  a  future 
i-trument. , — and  if  the  testator  die  without  so  appointing  resi- 
usry  legatees. — thst  nevertheless  it  is  the  same  thing  as  if  he 
nil  nid  st  first,  "the  executors  are  to  be  my  residuary  legatees!" 
W  Chanutlor.— Tut,  unless  it  is  an  operative  trust.] 
t  law,  the  executor  must  take  everything,  and  we  must  go  to 
uiurt  uf  equity  to  recover  the  legacy,  and  there  slime  the 
icsti-m  can  arise.  But  equity  Inflow*  law.  Equity  does  as 
>  persunalty  what  law  does  fur  real  property.     If,  then,  the 


ml  ill  (.round  f.ir  any  distinction  between  an  intention  dearly 
tprMsed,  anil  vaguely  expressed. 

'  '"d  CAanctUar.— But  they  say  that  it  is  not  by  the  will  of  the 
tn.ir  stall  that  the  executor  takes,  but  hy  statute,— 'hat  equity 
teliules  the  next  of  kin  as  well  as  executors, — and  thai  here 
'<  re  is  no  intent  one  way  or  the  oilier] 

it  we  do  not  admit  tliat  the  intent  is  neither  one  way  nor  an- 
dier.  The  Statute  does  not  say,  that  if  the  will  leave  a  legacy 
'  the  eMcoior  as  executor,  that  the  question  of  intention  is 
i*n. 

f-ord  VhanretloT. — How  Is  your  argument  less  applicable  tn  next 
:  kin ibu  td executors?  .Suppose  the. tesjator  to  hare  said— 


"  It  is  my  intention  that  neither  my  executor  nor  my  next  of 
kin  take  the  residue,"  and  yet  appoint  no  residuary  legatee: 
Here  the  intention  would  be  clear  enough;  but  would  the  parties 
be  prevented,  notwithstanding,  from  taking  their  statutory 
shares '!] 

No  doubt  the  operation  of  law  would  be,  to  make  these  parties 
take;  but  it  would  rather  be  a  case  of  intestacy,  where,  of  course', 
no  intention  at  alt  has  been  indicated.  We  do  not  deny  that 
there  arc  cases  where  the  executor  is  to  take,  but  it  is  only 
where  there  is  nothing  in  the  will  to  shew  the  intention  of  tbe 
testator  to  have  been  the  other  way. 

Lord  Truro. — My  Lords,  in  this  case,  the  same  will  which  is 
the  subject  of  Stoddartu.  Grant,  {supra,  p.  &513),  comes  under  your 
Lordships'  consideration.  This  is  a  point  arising  out  of  tha 
summons  of  multiple] winding  raised  by  tbe  executors' with  the 
view  of  obtaining  a  decision  upon  various  points,  and  among 
others,  upon  this  point.  There  is  u  lttrgu  sum,  which  in  Scot- 
land is  properly  described  "the  dead's  part,"  undisposed  of;  and 
the  question  laised  upon  the  present  appeal  is  simply  this,  whe- 
ther an  executor  under  a  Scotch  act  of  parliament  passed  in 
1617  is  entitled  to  one-third  of  "the  dead's  part,"  even  though 
It  may  be  satisfactorily  collected  from  the  contents  of  the  will, 
that  the  testatrix  did  not  intend  that  the  executors  should  take 
more  than  the  special  legacies  which  she  bad  left  them.  On 
the  other  hand,  it  Is  contended  that  the  statute  positively  and 
distinctlygivestothe  executors  one.tliint  of  "the  tlcad'd  part," 
perfectly  irrespective  of  the  intention  of  the  testator,  except 
the  intention  is  expressed  by  the  disposition  of  the  residue ; 
and  if  an j'  expression  of  intention,  which  leaves  the  residue  un- 
disposed of,  leaves  it  under  the  operation  of  the  statute,  that 
by  the  operation  of  that  statute  the  executors  are  entitled  to 
a  third.    That,  my  Lords,  is  the  question  in  this  appeal. 

I  will  call  your  Lordships'  attention  to  the  terms  of  the  ate. 
tute,  which  you  arc  called  upon  to  apply  to  this  cos.'.  It  was 
passed  in  1617,  and  is  very  short — (reads  statute.)  Now,  my 
Lords,  you  can  seldom  find  an  act  of  parliament  which  pre- 
sents less  difficulty  of  construction  than  the  present  one.  In 
the  first  place,  it  has  the  virtue  of  being  very  short ;  and,  In 
the  next  place,  it  is  expressed  in  very  plain  terms.  The  exe- 
cutors are  to  account  to  the  next  of  kin.  reserving  only  a  third 
of  the  defunct's  pnrt,  all  debts  being  first  paid  and  deduced. 

My  Lords,  it  appears  to  me  that  tbe  question  which  li 
brought  before  your  Lordships  has  arisen  out  of  that  to  which 
tbe  learned  Judges  below  have  referred,  namely,  attention 
being  too  much  directed  to  the  state  of  the  English  law, 
as  in  contradiction  to  the  Scotch  law.  Your  Lordships  are 
aware,  that  the  old  rule  of  law  was,  that  executors,  by  virtue 
of  tbeir  appointment  as  executors,  became  the  universal  lega- 
tees, and  that  they  were  trustees  only  to  the  extent  to  which, 
they  were  made  trustees  by  the  bequest  of  legacies,  but  they 
retained  to  themselves  all  that  was  not  specially  disposed  of. 
That  was  very  early  found  to  be  so  Inconsistent  with  the  sup- 
posed intention  of  individuals  who  bad  relations,  and  who 
left  property  undisposed  of,  that  the  Courts  In  this  country 
who  had  that  branch  of  the  law  to  administer,  held,  that  if 
you  could  discover  from  the  will  that  it  was  not  the  testator's 
intention  that  tbe  executor  should  take  in  a  tone  where  the 
property  was  undisposed  of,  it  should  not  go  to  tbe  universal 
legatee,  the  executor,  but  should  go  to  the  next  of  kin.  There 
is  no  doubt  that  originally  tbe  executor  must  have  taken  from 
an  irlea  that,  by  his  appointment,  he  was  intended  to  take ; — 
and  I  suppose,  therefore,  that  it  was  considered  as  not  incon- 
sistent with  that  principle,  that  If  you  could  find  by  the  will 
that  the  general  intention  which  was  to  be  inferred  from  tbe 
nomination  of  the  executors  was  qualified  by  the  particular 
contents  of  the  will,  you  were  in  fact  giving  effect,  according 
to  it«  intention,  to  the  rule  of  law.  It  must  be  ad  ml  tied,  how- 
ever, that  this  mode  of  construing  wills  led  to  very  consider- 
able inconveniences,  and  also  led  lo  that  which  so  often  follow* 
where  a  decision  is  to  depend  upon  construction,  and  upon 
discretion,— and  decisions  occasionally  took  place  to  which  It 
u  oold  be  very  difficult  to  yield  assent.  I  mean,  that  circum- 
stances and  parts  of  wills  were  relied  upon  m  establishing  ■> 
negative  intention  on  the  part  of  the  testator — thot  Is,  the. 
Intention  that  the  executor  should  not  take.  Many  circum- 
stances were  relied  upon  which  bare  not  at  all  times  com. 
manded  assent.  Tbe  rule  at  last  became  pretty  well  under- 
stood. In  the  course,  of  time,  so  much  litigation  bad  arisen, 
that  the  Basea.mi£ht  be  arranged  in  classes  almost,  and  it  waa 
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held  that  a  legacy  to  an  executor,  vaiar  some  circumstances, 
tvus  evidence  of  the 'lector's  fnflentfrin  that  the  executor 
should  not  take  more.  But,  tftc*,  tlnlt  was  open  to  thin— it 
MH9Vib0#v«»-t»  the*,  net  genetftrtfc  AufcwOfcit  rftimctet 
oleaecntor,  so  as  to  Impert  that  it,  waa.  .aH  .tAMwuiwbn^ad 
tfiej'andttid  by  virtue  of  that  character  >*<C^h™  aTeScy 
was  given  to  them,  naming  them  as  ettdile-rs1,  *>  dnfererii  cin- 
•Jusiou^oatd  fiiilova  from  that  whieti -would' SMWUW  wh»W 
ttwas  a,  general  legnoy  given  to  ttmni.'  'Artdkywltareiegttrfes 
of  *  difiewirt  amount  vera  given  to  drftrstiti  axecut oH,'  there 
tfaoCoMrta  did  not  hold  that  those  lei[s^swc"ra*rWM)ce  'of 
the1  testators  intention,  thai  the  eiocuton  should1  not  t**e 
more  fi t>nt  If  n  Ingany  of  tfie  Bsuw  atormn  t was  {ft  re»  t*>  esvoFal 
aiiautms,  a  different  ooncJnafriti  waadrawu. 
■Tha  wenSmitoTa-eonauhiiahte  period,  till,  a>  yoor Letd. 
■tnhM*M'pbrJeCvt);a*affe>at'NLst,  the  leglslatoro  ftnritnsrthat 
yrtrtibB  w»aAiiot  ,s*ti*Suitorirj-  admraigtumd  by  ussting  vpcin 
th«^«it'*ifhintH^bisr**n(*Psl»KiDg-tl1atthflt,«taV>r*nlt.r. 
taiiwli-»D  intent  i  an  aaVensto  the  raeonton  taking  more, 
and  Ih..t.tk6ffi-»aB-so-.miidnrrreBrt«i)Hy  atUmHn*;- It,  there- 
can/  »fftto^, u  ^sse4- which  Obancjd  thaoaiw,  and  now»he 
law  reqiiirftitiie  executors  to  shew  affirmatively,  from  the  con- 
tentTof  the-wil),  tnat  toe 'testator  Intended tlitm  til '[i^Be 
AWreV  "KV'Scdthhd.it'Wcrns  ther  escaped  the  litigation  to 
■RMTI  Hart'  Wferred  by  the  effect  of  (his  »tathfr,«r«>«| 
psJlMfl'wIrA^^'tt'lrJiT.'nha'  contains  the  express 'deelara. 
(IBtf  wfifchThiwe  rend*,""  Iflridthatin  every1  teitbook  ttiitt 
hafe  Uteri  enabled  to  see  or  to  hear  uf,  this  statute  Is  Tcfcrriiu- 
fata*  distinct  authority  for  giving  one:thlrdfof  the  deaffi 
haft,  wflnont  anyquaHflciitibn,  and  the  Scotch  lawyers  fire 
In  the  lihMt  of  looking:  toil  as  the  proper  guide  for  their  judg- 
ments. Ttreftlsnottobefnund,  at  least  I  have  not  been  able 
to  find,  a  ringle  senteuce  which  tends  to  Impose  any  qualiSca- 
Hon  whatever  upon  the  general  enactment*  of  the  statute, 
■  Undoubtedly  the  statute  is  open  to  the  remark,  that  it  be- 
gins by  stating,  that  wntctftorS  hate  taken  contrary  to  tbe  in- 
tention of  the  testator,  and  by  declaring  that  that  cons traction 
oftheofBceofencctor  wan  contrary  to  law,  to  conscience,  and 
to  equity  ;' and  y«t  tire  statute  folio  wh  by  riving  them  one- 
iblid  ftbHOliiW'y.lrrpipeaiTeofthe  Intention  of  the  testator,— 
bM.  Indeed,  'hbW  "Hit  words  '»trri*pt!etive  of  the  ihtehtlan  " 
but  giving-  It  abtoluWlyV  '  'Affi'4  further,  tnerte'rr  this  stronfe 
dfiMiffletaflec.^havlntt'WTentWra'ano-tr^  with, 

oot  air*  qns.1  mention  Wl^tere^'tEe1  statute  riddi,  that  they 


inrtcd  that  Hrey  should  -iaKc  ntt  ter>ro  ttiatl  thc'Tekao'fes-i-rc': 
jfcitln*  that  by  the  e*prc*  provision'  that  U'tfhoulB  Tiave.riti 


audi  efci 

-""toe*;  my  Lords,  What  Is 

irfttte1  the  statute  f    The  cue 

A6e»*nt- 


the  rtlu  by  which'  y'8nusfi'o(ifi*,cijri- 

jo  moifcmanfire  oaJdrreoV  wSt! 

appear 'Hat  ajht  qrfc(i(ion  aTti^ttlJ  aictoitaraflrety 
secetit  nerioej.-  yonrLbrrJitrrrsi'are  aware; 'Wat  otfTflTr' Feb- 
r«rv-lB19,-  a.eastf  owMtftd  ■bf-SaB*yfhl.'i>:'H$fel,1h  Mlcfl  % 
qtteAlM^rrswlifa-fMiftifciWii'wri^pri^o^ 


.'-{Mill  tB*Whe.'"Itiwaitlte;'Au*r)«;trrf:ft  g. 

dhicoWloTi'lri'  Scotland,  and  tlie- "fldgefltimtBlrn'o'ri 

gat-lWH-tSilt'wHatevCT  ifataW'ttWWfT 
9'tsrW*0tr*''ai(r{i0«lttori  'of'  At  n^ttneM1 
vk^ibi'Viiem/r,  *•  to:,tlfetestaWlt'rl 
Tfc**YirreferB[itt'ithecctnriiltTat(o8oT'tb*'..  . 
aWMnrydipe-nd'opori  the  IntenHori'dr'the' t 
m'atir'otlM*  way  than  bVm  *M*rU  afsV 

eWfialtlottit^'ii^-theTefbre'thyelt^W..  , ,„.„ 

oWMI*MriThecaicrJnder#e^te0n^rTathjd(4lni^nr,!tteYa 
M'Bnryc^-fe«»r»*Moh  tetHaintar d4jMTfo'*cik^ti1ri 


■Ntbority,  a»d  that  is,  that  drcnBtatanoea  occurred  wtilcti  fMt'. 
Ttfte***  >»n>«l  tfr.Uti* Jlvm  •B»fart.U**«lfc<*»t«»;ii  tfbe 


of  tub  statute,  conpl™  ,. 

neeatitetba  residnary  bf  quest  wji* 
fjrj'ir  helil  altogether  Tntalid,  and  .no       | 
BTow,  m>'Lord«,  what  U  the  r'uJe  bj; 
Aould  i>e  governed  in  ei.nstf.nlng:  tfc'J*' 
most  atoSfmi  down,  I  UilU".  o( 
u.  toveland,  9  Dow  and  Clark,  I 
"wberi'tbe  language  »f  an  act  of 
ptlclt,  .fTeCt  Hiast  t.c  give*  to  it  wh4tWvet' 
qoencca  for  lli  tlinr  ta««  the  tvonla"  of-*"  " 
leilfgii'of.tlie'leplsLitHr*.-   If  ill  any 
fht<  Words  lYii-i(i selves,  We  mast  end«^ 
b>  bi^oV*rlwf*  Hie  object  wliielt  the  Jl. 

Mftfc  Bi^aCIW'oWet'W  eonsS-t' 

5r  wWcB'tfB'Jre-cleM  than  that  i»hfth 
hfrLVii6:c'ftrJef(W*OftcUoenUoftheaei-,., 
Me'^eHlb'ii  a-rises;  whether  -you  tan  'arjoi'J 
fhat  such.ap  ambiutiitt  eaiata  as  to  create  tk 
to'eiit "(  ''1  H'd  'riot  arTpVebend  yon  can  do  tnj  wl  Ik 
WTitr'e/as  fiiiifor '£  J?'sajs,-the  langoWe  *»Ur^vaJ 
may  resort  td'fhe  otbei' parfi  of  the  ati,  aitM  maytaii 
Mrts  of  ahy-tnstrument»  which  It  b  ytmrJndTdtlJsjjU 
tttiie,  to  find  what  the  meaning  of  the  authoriij  imfts 
ifseirlhat  language^  But  in  no  part  bf  this  act  dwsll 
f6  mfe  that  there  Is  any  amhlguHv.  And  1  bin  M 
iilarked,  that>oa  find  that  that  act  Is  mfflllc-Ln)  hi 
every  teit-book  and  authority  rrom  the  period  •Wi1 
passed  down  to  the.  present  timc-r-and  It  ItubirtnaHrli 
a  general  proposition,  that  after  the  pass|ni  of  Via** 
executor,  instead  of  taking  the  whole  of  the '*■  d««a 
tn  take  one  third- it  is  generally  add*^.'^!*" 


any  doubt  was  raised  on' this  orieftjot(; ' 
fnre  stated  I  in  its  I  repeot, '  thaf  tMif'it** 
argurnenta  advanced'  ih  Sr-™**'  * 
wbnld  btflho  cftiiTitrtictfetf'W.,-- 
English  taw.'    Bu,l  If  'iB'lijijilttffl 
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,in<iahle:a8  th^  were,' w^eargtifnente  rather  tending  to  show 
the  difficulties  Which  might  by  possibility  «™o  If  this  were  the 
case  of  an  English  statute,  and  to  ho  decided  hy  the  English 
i.iw,— though  \airi  not  Mlra'  that  that  would  be  the  case,  fur 
rli.;  statute  is  eq  plain,  that  if  it  had  occurred  In  England,  I 
HiiuTi  such  difficulties  qwflM  not  Iwvu  aiisen  It  is  hardly  ai 
;    ;.;lk'f:v^,  bcrau^c,  If  such  a  statute  had  elated,  (hose'  du^ 

■  :-1.ms  which  Have  Wen  made,  and  possillv  the  argupients' u£ 
tbo  fct^cflulfl  h>'(  |)»Ve  csined  at  all,  for  if  H  hj-.ttiwe  J.<.^- 
t^'lW  the  arkuuicnt.tf  sought  to  he  film  tail  "'J,     '.""  '  ;    '"  J 

I  l^-rWrt,  l-iiii.-OSO^O  voir  Lordship   (■.    ;.fii:n,    (tie  {iitviV 

■  .r-t  ivjjit;|i  tins' I ■■sV-ii'  'uritiiuuiioc  1  under  t.Tie  tuilhoiity  prjh'is 
■'jlut*. ''  lifs'iiq'psrt  of  the  duty  of  the'Cour',  to  i\  :'i:r  to  I'm; 
- ! :  (■:..  ■^o-,l-Triin'  lAiv'tLTti-  with  r,- fere  nee  to  tiie  drui'si  ;u:i  - 
'--Miii  iljilO'o" '  JjKvvt'r  wlittbci  the  tiv.Ia.trji  hjt  .tj,-|..(fl'if  of 
",;,t  ri,:,',r?  r'A,  ..  0'  11;  u,  tt.-t.it ris  his  Ji^M,:.,,.)  ,,['  it.  R"  ,:oi,t 
■■■■  ]ij.i  tljt'ili-i;..^(ioa  ■,  if  she  has  not  disposed '>fH,  while  vtr 
^{be:'aW!tave,dbne,  will,  place  it  in.  ui«<.wly  tjic'.sjiiio. 

!  ~; 1 1-jM  'cv™  if  .!l  "tiiatu tor  w,-;i:  to  sny,  "T  Jo.  i.ot  (vk'ml  mv  bui^v 
jMiwto'U^e  tuj:  freehold  estate."     ",','./  .  ■   ,'.'  \  1  ,.,  ,  ,, 

There' was  a.  circumstance  which'  wns  poltvt-'ff  ouf'liy  one  (If 
if;  Varied  connsol  at  the  bar  (Mr.  Anderson),  in  *  way  iv:ii<h 
ttr-.ii'k  [lie  as  entitled  lo  considerable  'vi-i^hr-  -\]z\  that  i.t  wad. 
i'i  (he  nature  of  a  UO'.T  statute  uf  distributions,  "whirh  gave  to 
tl»  ciicntor  one-third  in  common  with  the  next  of  km.  who 
liotti  ilood  in  the  samo  position,  viz.  claiming  to  benetit  l>y 
[he  nnalcpoWd  oT  residue.  I  therefore  submit  to  your  Wd, 
ships,  thai  the  sound  rule  of  construction  is  to  adhere  to  thu 
oiiiiiablrqons  words  in  the  statute,  and  to  apply  the  l»«  of  Che 
■■fjiiiiffj  in  which  that  statute  passed,  (O  the  construction  of 
that  statute ;  and,  therefore,  I  move  your  Lordships  that  tba 
ink-flnou tor  of  the  Court  below  ho  affirmed 

iAfi  Brougkan. — My'  Lords,  I  bad  not  the  advantage  ot 
a? sring  any.  part  of  the  arguments  in  this  case.  Nevertheless, 
I  tiVjj  made  it.  my  business,  as  it  was  my  duty,  to  look  into 
lit  rises  ajiil  rnto  tlfc  arguments  of  the  Conrt  below,  and  tho 
"jLiilouBbTthe  learned  Judges  Their  view  of  this  case  is  quite 
'iisniuioui,  anil  uin  clearly  of  opinion  from  mj'  perusal  of 
tl  u ■:  d'Jeuraciits,  aud  toy  looking  Into  the  statute  1617,  that 
I'W'Lbrdstyps  could  not  reverso  this,  unanimous  judgment  of 
llis  Court  lieloiyVwithout,  In  the  hist  place,  overruling  the  rase 
of  Xasteyth  v.  Hare,  and  which,  though  It  never  had  the 
paction  ofajfirtoanoe  of  your  Lordships  upon  appeal,  as  slated, 
lymy  noble  aud  learned  friend,  yet  has  stood  Tor  upwards  of 
SO  jears  the'  undisputed  expositor  of  tho. net  1517., In  tlm  Switch 
l»».'  Itiit, Independently  of  the  authority'of  tiiat'ease.jouc 
l^rtfihiM,  in.'over ruling  that  case,' and. in  reversing  the  pre: 
'stil  tuu^ment,  wunM  be  also  doing  the  neit  thing  to  repeals 
iijg  tho  act.1617.  I  therefore  am  entirely  or  op5"'""  "■;"■  ■■■" 
nvbloua  learned  friend,  that  this  appwi!  slitu ' 

i  the 'judgment  of  the  Court  uefuw  afflt 


d  act.  1617  had  been 

.,  jjt|  have  come  to  lt<i 

3fr.  M*V-My  Lonln,  »  1  t 


uiil  V' dismissed, 

w*..ido  M 

i  ^DtJtnnut  vrrfrw  ai  aew  sta- 
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Court  below-^-that  Ihe  costs  of  the  appellant,  and  respondents 
then  ihetild'corae  out  of  (he  fund  in.Mnfrv  ButwiMi  nynril 
la  Ihle  C4*^  ^Wtli  Is  9  penoW  quarreler  I  may  so  call  j(,.he-, 
''■en  flw'.e*  ecu  lira  and  tl'i.e  appellant*,  the  a^ipellanta,  who 
•re  terj';aiffetent  frnffl  (ho  parties  in  Stoddart  if.  Uraut.seek 
ti  tale  away  frori  thw  e'secrttora  that  which  the  statute  gives 
oi*m,rth*rVoi'*  f  mnst  aak  your  Lordships  to  casrows  thU 
^[«il  WUn  MstA.';  '^  ;.  ,.-,".  ,  .  ./. 

l.arA  (T,)iij'iaiii.;— Tftiat  »'a»  done  wltli  tli*  costa  balovr  In 

W  3aSa.'-2tnM  iefe  Itottfvoti^t  of  tBortirtd,.""'  .'     "; 

,»4aY»/T(?(Bec(rt  KfCj/,— ^The'  costa  were  allowed.'. ' 
ifl>'  ij'ru'tj.r—  f  think  ihit  this  is  a  casein  which  costs  ahouI4 
'•e allowed" , Ji 'In  U)'e Construction  of  an  act  of  parliament ; 
lti  as  pa.fties  hire  lui'l  no  oppurtimity  of  bringing  bsforelue 

.::vi:..,tt(.>.ir.tt rii::tu.ii  Of  tUvitti)thte.  whicl)  I.iim  a  1'otv  eXIm- 
^-'.^Micu'ti'ii'i.l'tl.Ii.k  It  i'casoHBTjle-tflM  they  s-hool^  tn,ke. 
'.C  >W$tX  t V     IWiw;  an.!  it  JlWnot  Hllft/ liip  j«i  ruse: 


aWgp^pSHi 


.  ,' ';  .'., ""'.  ' "./, ,"  ,-  2S/£  June  18(52. 

.         .,1  ii  ,.|  .  .,ii    Jlocsa  ov  LottoB.  ...    r.-.   <' 

No.  278.-"-M!se«9  Aojras  and  Mary  Broww,  Plaintiff* 
•  hi  Error,  Appellants,  v.  Her  Majesty's  AdvocAte- 

GEsEn*tij ' JPeferi Jant  In  Error,  Buspoudcat.  ,.  „ 

Le«aay  Uutoi-i-QDnncyance  Inter  Vivos — Testament — Statute* 
j.4at*eo.:Ui-.c.-i«.;'  F5Geo.  III.  o.  184— Fine  n'Msrj  atoKtdt 
.  *n  18^o,a  oW.W^rijr  (Ary  auigntd,  ditponcdand  senwyedowr; 
:  "/""<  »»  antf  our  Ato-j  iteerally,  to  and  in  Javmi  of  taek  othur; 

aad  i"  'At  Aeirt  mud  aaigntu  of  On  but  lunicor,"  thar  rhvU 
i.  Mtritablt  and  movtabU  proprrty,  rfftett,  m-oru  and  eitatt.  thra  ftes 

longing  or  icltith  mi<j>d  biloag  ta  thtm.  On  lit  dtalb  o/  en«  of  Ike 
.:  granttrt,  thtCroum,  totaling  tht  deed  at  o/a  tetratae»tnrg  na/arc, 
;  rfxWd  rf«/.v  M  'A'  WoU  o/  ^^  iadg  «  ptnonal;i<att»vaf 
,:  and  the  Uvurl  etf  Rccltapw  found  far-thi  Giova.-  •  Cn tq>peuit :(An 

Huum  vf  Lttfdt,  eumnihring  thai  lAtolmm  of.  Ihedctd  itmritii 


.  uaturt,'  reversed  tin  yvtgmziU  nf  Iht  Court  of  Exchequer. '• 

1  iJTve  sistera  firing  In  Swrtlanrl,  (two  of  wBom  irrrj  th^ 
appell  an  is),  executed  the  followiiifl  deed  in.  JS.SffiV-,,-^ 

.  "We,  tirftcel!rown,Agnca.prowii,>:iiphemift  prowii  (sjn^a, 
deceased),  Mary  Brown,  and  Jessie  Ilrowu  (since,  deoeanadl, 
fa wf id  daughters  of  the  deceased  Jan»e»  Brown,  of  AijcUochafu 
in  tho  county  of  Lanark,  do,  fur  Uie  )ov«,  favour,  and  aoVlh'lt 
we  have  and  bear  to  each  other,  hereby  a*ign,"  dispone,,  coui 
vey  and  make  over,  from  us  anil  our  heirs  severally,  to  ar,(( 
in  favour  of  each  other,  and  to  the  heirs  and  assignees  of  .the 
lust  survivor,  all  lands,  heritages,  tacks, steading*,  rooms,  po*t 
sessions,  heritable  bonds,  wadset  rights,  decreets  and  abbre- 
viates of  adjudication,  and  grounds  and  warrants  thereof,  to< 
getber  with  all  and  sundry  goods,  gear,  debts,  sums  of  money, 
body  clothes,  wearing  apparel,  rings,  jewels,  and  other  para- 
phernalia, and,  in  general,  lbs  whole  heritable  and  movenhlr, 
real  and  personal  subjects,  effects,  means  and  estate,  of  what., 
ever  kind  or  denomination,  now  pertaining,  belonging,  in. 
debted,  or  resting-awing  to  us,  or  either  of  us,  or  to  which  w<t 
or  either  of  its  shall  have  right  in  any  manner  of  way  at 
the  period  of  our  or  either,  of.  our  death*,  with  the  wills, 
title-deeds,  evident?  and  socialities  ot  the  said  heritable  sub- 
jects, and  bonds,  bilk,  aud  oiler  vouchers,  instructions  ami 
documents  of  (he  sahi_pirsoi.;.l  suljuitr!,  ifith-  all  that  ntiy 
then  have  followed,  or  ,m»J  by  Ctftttpeteufc  to  IpDow  upoit  thu 
tame,  dispensing  with  the  geiiecatity  bciuof,  and  declaring 
thew  present)*  to  bo  as  valid,  eQeetual  and  Bufncient,  aa  it 
every  particular  of  our  and.  cm,U  of^iir  aubjecta,  effects,  rneaun 
and. estate,  kajt  .been  herein  specially  euuuierated  aud  set 
do«h:  turning  and  transferring  the  whole  premises  from  tu 
severally,  and  from  Uie ,  pred^ease^and  predcccaseis,  to  anil 
In.hiiVour  of  ourselves  jointly,  and  -the  survivors  and  -survivor, 
of  us,  whom  we  hereby  iurrogate  and  substitute  in  the  full 
righ-ty  title,  and  place. of  us  several  lj,.and  of  the  predeceaper 
and  predeceusers,  with  full  power  to  us,  and  to  the  survivojf* 
and  aurvi.vor  of  us,. to  Intromit  with,  sell,  use,  ami  dispose  of 
the  autjeots,  cHeoje, i.iwaps  and  estate,  heritable  and  morealile, 
reaf  and  personal,  hereby  conveyed,  aid  to  upjift  oixl  4i>h 
charge  the,  debts  and  sums  of  uionejf  that  may  he  owing  to- us 
separate!}',  or  to  either  of  Us.tii  present  or  during  our  joint,  lives', 
or  at  thapc'iod  of.pur  or.  either  "l  our  dtceape.;  declaiing,.b«w, 
ever,  aa  ^t>  Tj'e rBliyse^prea»l)f  provided  aud  deolaiod,  that  t,u« 
smviwrs'a^surj'ivpr  of  n»ajiiv(l  lie.  bound  and  obliged,  as  jfl 
dc^c^Uncu  Ifar^ofm  b)ndftnd,o.l)|izaonraelvaB,aj^daur,i(iv«r|i 
ftml  Mirviiorof  us,  jwptiy  off  andiiischargs  the  whole  debts,  (it  It, 
ttei^iufd  fi^raT  charge*,. of  the  ^rcLleceaser.and  p»dev*a»u«.| 
Whfcp  PJ*tn%!  ^ceeiiiLUtLaadoonveyanco  bemrowfjitten,  w» 
fond  and.  oM«e.«u^vlvcs«vev.iilj;,  «nd.uurtrifBBcUv*»hwl«, 
t<6  warrana.to  with,  oUiur,  nnl,lo  .Uie  so,rvivoni  »n4*'n:>'"'Vc','r 
....  f .,-....  ..if  i .  .e.  ,.■.,(  ^"gijs  ifona  and  granted,  or  that,  can,  hy 


US-fr0ff.«rl'"iti'Va,"'-L,i'--^t 

dune  aup  Jfisuleil  bv  us  avvamij,  jirejuuimH  u«i«u>i  -AUif 
yecojWH'nfti)  the  rsgjstrai^ofl  'l^ie-jfis  ^be  bookunlCouuc^, 
W\  yVm^Xtym  WP#*'tftMW»»  <°  rsmamJ-c-pr^ 

j.v^>tujif.,a^dj.tt4.|f^^iit.iioi,wi4,ofi.i^cvy*^ara^«wii 
all  .iivhiy:  iJeflJ^J),  ihcffwy.,  [i^s. hereon* an*J,ttiert*airw*, 


all  .other  .fitting  i^ww,  p*f». hereon* an*J,ttiert*airw*, 
ltd U Wamea  MoD^,e^^su.pfidYoc»U((  jitjWHrato'tno  Vt.iH  'ta 
ne«  iftiorco^,;^,,  .,,,nf „.,„..,„  ,  ,,.  ,,  .  ,-„■  ,„:n  .w'tf,.tiu* 
,  iThia.d^rwafttaciwdjQfon-oarteeqHentitrj'rl*  dW^:-!  " 

Htm?*!*!  ■firor(Iid-1'of'r,r"nc«)i  &ri«^T?5  ^Hc^ 


REPORTS  OF  CASES  DECIDED 


[.lime  28, 


Grace,  Agues,  Euphemia,  Mary,  and  Jessie  or  Janet 
Brown,  and  the  survivors  and  survivor  of  them,  and  the 
heirs  or  assignees  of  the  survivor,"  certain  redeemable 
rights  over  heritable  property  in  Glasgow  amounting  to 
.£13,000. 

Grace  and  her  sisters  having  lent  to  Stephen  Miller 
the  sum  of  £l 000,  Miller,  by  an  heritable  bond  and 
disposition  in  security  dated  5th  July  1840,  bound  him- 
self as  follows : — 

"  Which  sum  of  £1000  sterling  I  bind  and  oblige  myself,  and 
my  fariin,  executors,  and  successors  whomsoever,  thankfully  to 
content  and  repay  to  the  said  Grace  Brawn,  Agnes  Brown, 
Euphemia  Brown,  Mary  Brown,  and  Jessie  or  Janet  Brown, 
and  to  the  survivors  or  survivor  of  them,  and  their  or  her  helm 
or  assixnees  whomsoever,  and  that  upon  the  term  of  Whitsun- 
day 1841." 

Grace  and  her  sisters  baring  purchased  certain  heri- 
table property  from  Thomas  M'Call,  he,  on  11th  No- 
vember 1840,  executed  a  disposition  by  which  he  con- 
veyed the  property  purchased — 

"  lo  and  in  favour  of  the  said  Grace  Brown,  Agiice  Brown, 
Eupboinia  Brown,  Mary  Brown,  and  Jessie  Brown,  and  the 
survivors  and  survivor  of  them,  and  their  assieuees,  whom 
falling,  to  the  heirs  and  assignees  whomsoever  of  the  longest 
liver  of  them." 

Grace  and  her  sisters  likewise  made  several  invest- 
ments of  personal  property,  the  securities  to  which  were 
taken  in  the  "names  of  the  parties  to  the  said  mutual 
instrument,  and  the  survivors  and  survivor  of  them,  and 
their  executors,  administrators  and  assigns." 

There  had  also  been  investments  of  other  personal 
property  in  England  in  the  same  terms,  excepting  that 
Grace  Brown  was  not  named  in  the  investments. 

Grace-died  in  June  1841.  Thereafter  a  otaim  was 
made  on  the  part  of  the  Crown  for  payment  of  legacy- 
duty  on  her  estate,  against  the  appellants,  plaintiffs  in 
error,  on  the  ground  that  the  above  deed  was  of  the  na- 
ture of  a  testament,  and  that  the  succession  was  move- 
able. The  information  on  which  the  Crown  proceeded 
set  forth,  that  Grace  Brown  died  on  7th  June' 1841, 
leaving  personal  estate  of  the  value  of  .£6500,  and  that 
the  plaintiffs  in  error  neglected  to  exhibit  to  the  proper 
oommissary-court  in  Scotland,  within  six  months  after 
her  death,  an  inventory  of  such  personal  estate,  although 
they  had  introraittcd  with,  and  entered  upon  the  posses- 
sion and  management  of,  the  estate,  by  which  the  plain- 
tiff* in  error  had  become  indebted  to  Her  Majesty  in 
double  the  amount  of  the  inventory -duty,  (viz.  .£'240). 

The  plaintiffs  in  error  pleaded  the  general  issue,  and 
the  case  was  tried  by  a  jury  on  2'Ad  January  1849,  when 
a  special  verdict  finding  the  facte,  as  to  which  there  was 
iio  dispute  between  the  parties,  was  returned,  for  the 
purpose  of  obtaining  the  judgment  of  the  Court  of  Ex- 
chequer on  the  question  of  law,  whether  there  was  any 
personal  estate  in  Scotland  belonging  to  the  deceased  at 
her  death,  liable  to  inventory  duty. 

The  claim  of  the  Crown  was  founded  on  §  38  of  the 
statute  48  Geo.  III.  c.  149,  which  enacts— 

"  That  all  and  every  person  or  parsons  who,  «i  executor  or 
executors,  nearest  in  bin,  creditor  or  creditors,  or  othctwiw, 
shall  intromit  with,  or  enter  upon  the  poKUAUon  or  mouagc- 
ment  of  any  personal  or  moveable  efltato  orefti-cts  In  Scothiod 
of  any  .person  dying/ after  the  10th  'lay  of  Octobei  1808,  shall, 
ou  or  before  dispuaiug  of,  or  distributing  any  part  of  such  es- 
tak*  oi  elteots,  or  uplifting  any  debt  due  to  the  deceased,  and, 
at  alt  oFenia,,witliinai*  calendar  months  next  after  having  as- 
sumed such  puHsewion  or  management  in  whole  or  in  part, 
and  before  any  such  person  or  parsons  shall  be  confirmed  exe- 


cutor or  executors,  testamentary  or  dative,  exhibit  upon  «Uj 
or  solemn  affirmation,  in  the  proper  cummi*arj  -court  b  Scat- 
laud,  {which  nutb  or  aflirmntion  any  Judge  of  or  Cominfcsimrl 
appointed  by  such  Court  Is  hereby  authorised  to  adinhustn, 
and  which  oath  or  affirmation  shall  not  be  i  hargenble  wild  ■» 
stamp  duty),  a  full  and  true  inventory,  duly  stamped  as  required 
by  this  act,  of  all  the  personal  or  moveable  enlace  and  caeca. 
Of  the  deceased  already  recovered  or  known  to  b,  existing,  dk 
liuguishlng  what  shall  be  situated  in  Scotland  and  what  rVe- 
whore,  together  with  any  testament  or  other  wrrtjng  nbami 
to  the  disposal  of  such  estate  and  effects,  or  any  rirt  thtnof. 
which  the  person  or  persons  exhibiting  such  ismrMN  «H1I 
have  in  bis,  her,  or  their  custody  or  power ;  and  tcr'nepcttiBf 
or  rufUfiiig'to  exhibit  such  inventory,  a  penalty  Wtmnsed^ 
£20,  and  also  payment  of  double  the  amount  df  ^SMMhftj 
payable  on  the  »mnu'n  t  of  the  estate  and  effecM  df  whkii  ■ 
Inveiiliiry  ought  to  have  been  exhibited."  '       "'" 

A'  different  xate  of  duty  is  exigible  if  a  daojeascd  leave 
a  testamentary  disposition  of  his  property  from  that  py- 
able  in  the  case  Of  intestacy.  This  Is  regulated  by  tie 
schedule  to  the  act  55  Geo.  III.  c.  184,  In  the  fonnn 
case,  the  duty  is  described  to  be  upon  "  the  inventory  ■-! 
the  estate  and  effects  of  any  person  deceased,  whe  sUl 
have  died  after  the  10th  day  of  October  180W,aad  sin 
left  any  testament  or  testamentary  disposition  of  Ms  or 
her  personal  or  moveable  estate  and  effecU,  or  any  put 
thereof.''  In  the  latter,  the  duty  is  set  forth  as  due  m 
the  inventory  "  of  the  estate  and  effects  of  any  paws 
deceased  who  shall  have  died  after  the  10th  day  of  Oc- 
tober 1808,  without  leaving  any  testament  or  " 
tary  disposition  of  his  or  her  personal 
and  effects,  or  any  part  thereof." 

The  present  case  was  alleged  to  fall  under  the  firmer 
of  these  descriptions.  The  Crown  insisted  that  tneoW 
of  1826*  was  a  testamentary  disposition  of  peraoaal  «- 
tate.  On  the  other  hand,  the  plaintiffs  in  errorceUevU 
that  the  instrument  was  not  testamentary,  but  a  jr*j« 
inter  viw*  disposition. 

Lotdt  Jtffnty  and  Cuninyharne,  sitting  in   Kxcheowr, 
being  of  opinion  that  the  deed  was  of  a 
script  ion,  and  that  legacy-duty  was  chargeable 
cession  as  personal,  tbund  for  the  Crown. 

On  appeal,  it  was  maintained  that  the  judgmcDtAasU 
be  reversed  for  the  following  reasons: — 1.  Because  tfac 
instrument  of  1825  was  not  a  testament,  or  testauwafrj 
disposition  of  the  personal  estate  of  Grace  Brown,-~Btb- 
borne,  part  1,  §  2;  Godolphin,  part  l,  e.  1,  §  ZJaoi- 
Blackstone's  Com.  499;  Durie,  June  2H,  162p;  "  ' 
on  Powers,  vol.  i.p.  260,  7th  ed.;  and  St  * 
infra.  2.  Because,  at  alt  events,  inventor*^ 
not  exigible  in  respect  of  the  property  to  wbiiitv 
tifts  in  error  had  right  under  the  invi 
them  and  their  sisters  daring  the  tifetimeof ( 
3.  Because  inventory-duty  was  not  exjgibft'jOjl' 
estate  invested  in  England,  i.  Because,  <~~ 
the  instrument  of  182-5  to  be  testamentary, 
the  right  of  succession  to  the  interest  of  G 
the  personal  property  enumerate))' In  tt& 
judgment  complained  of  is  erroneous.  ,,*. 
For  the  Crown,  it  was  argued  that  the  ji 
to  be  affirmed — Because  the  plairitins  'i*j 
moveable  estate  and  effects  in  Scotufn^'jJ,! 
Grace  Brown,  and  so  wore  liable  do .«.(-« '*"** 
of  the  same  duly  stamped. 

Bdhd  Q.O.  and  Awiemm  QiOfc 


i.  Tb, iiiMrumeoLofl8iauio»t be  either jl 
«UN  of  a  contract,  w  it  *»u  oft  te^j 
duuble  character.     It  IS  n 
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ttmmtnt  which  remains  dormant,  and  is  revocable  daring  life, 
indconw*  in  tn  operation  only  at  death, — Pet  Shtpherd  CR.  in 
Ad'.  Gen.  t.  Ramsay's  Trustees,  S  Cr.  M.  &  Rose.  2H  •  whereas 
this  iiuinnnvnt  came  into  instant  Operation.  It  required  nn 
tleliiery,  as  it  connisted  of  mutual  obligations;  and  the  moment 
ll  mi  executed.  It  was  held  by  whichever  of  the  sisters  pottc*- 
•rd  it,  for  nil  the  others— Ersk.  3.  !.  44 ;  Crawfurd  v.  Vallanee't 
Heirs.  M.  12.30-1.  The  provisions,  which  are  to  have  operation, 
■It  ail  mutual  consi derations, — some  were  to  be  operative  dur- 
ing life,  in  others  the  term  was  to  be  postponed ;  but  this  docs 
not  slier  the  character  of  the  instrument,  otherwise  all  mar- 
riage seulcinen  is  would  be  testamentary,  which  they  ace  not.— 
TtarnioB.e.  Thins  Crs.  M  3)93;  Grant  w.  Grant,  M.  3*96; 
Bmiilwood,  o.  Braid  wood,  M  I).  B.  M.  fit.  Tills  is  also  an 
inwruui  deed.     Each  lister  conveyed  her  property  away,  arid 

!*  instead  an  interest  in  the  common  fund— .it  an  undivided 
fill  put.  Another  element  of  onerosity  xas,  that  each  cove- 
nanted to  pay  the  debt*  of  a  predeceasing  sister  without  any 
restriction,  which  was  a  moat  vsluiHe  cjiruhleeaftw.  In  Curdy 
».  Boyd;  M.  10,146;  the  qosllty  of  onetnaicy  rendered  an  Instru- 
ment, .'otherwise  and  in  form  testamentary,  Im'racahLp,  and 
look  it  oat  nf  the  class  of  testamentary  deeds. — See  also  Dnguid 
r.  Cailell '»  Trs,  SDth  June  1831,  P.  C.  The  hut  quality,  shew- 
ing: that  the  instrument  is  a  deed,  is  that  ft  was  Irrevocable. 
This  it  clear  from  the  circumstance,  that  tt  contained  aclaose  of 
■isolate  warrandice,  whareby  each  sister  warranted  the  deed  Irom 
all  acts  prejudicial  thereto.  In  England,  the  same  distinction  is 
found  between  a  testamentary  deed  and  a  deed  of  instant  ope- 
ration—as may  be  seen  in  A  it -Gen.  n.  Jones,  3  Price,  966,  where 
Wood  R,  though  in  the  minority,  was  right ;  Thompson  r. 
Brows*, a  My. and  K.  39 ;  Sheldon  t>.  Sheldon,  1  Rob. Eoules  SI. 
Hence,  if  no  power  of  revocation  is  reserved,  a  deed  is  held  to  I* 
not  of  a  testamentary  nature.— Fletcher  v.  Fletcher,  4  Hare.  67; 
fllfnn  v.  Or'ander,  S  Hap;  IMS  ;  King's  Proctor  e.  Dames,  3  Haft. 
SI8.  The  instrument  of  1835  being  then-fore  not  a  testament, 
was  a  deed.  There  was  one  contract  througliout,  and  one  only, 
and  it  is  impossible  to  bold  that  it  consists  of  two  separable  parts. 
The  Judges  below  (Lords  Jeffrey  and  Cnninghame)  treated  the 
HanaeofwTTivorthlp  as  nn  ultimate  destination,  distinct  from 
any  arrangement  of  the  joint  rights  of  parties ;  bat  that  clause 
of  survivorship  was  really  part  of  the  tonsideration,  and  part  of 
the  contract,  as  much  aa  the  life  Interest;  nil  must  be  treated  at 
one  indivisible  instrument. — Lord  Boyd  v.  Kind's  Adt-.,M.  421 S; 
Ferguson  ».  M*George,  M.  4203;  Riddel!  o.  Scott,  M.  4x03; 
Bitset  p.  Walker,  M.  App.  Deathbed,  No.  3.  Lord  Jeffrey  also 
tagamet  that  each  sitter  could,  during  life,  lest  ou  her  fifth 
•hare  of  the  common  property;  but  that  was  not  the  case. 
Suppose  Grace  Brown  had  to  tested,  could  her  doing  so  defeat 
it  revoke  the  clanae  in  the  deed  binding  her  survivors  to  pay 
ter  debts  ?  The  creditors  clearly  acquired  afai  quantum  under 
h«t  deed  from  the  moment  of  its  execution,  and  the  obligation 
>ecatne  a  personal  one  in  the  surviving  sisters  to  discharge  the 
iredeceater't  debts,  whatever  they  amounted  to.  This  was 
iot,  ttiercfore,  a  case  of  a  mere  destination,  but  much  stronger, 
orthe  clause  of  warrandice  Itself  would  strike  effectually  at 
my  attempt  made  by  Grace  Brown  to  lest  nway  any  part  of 
he  joint  property  to  strangers.  All  that  the  creditors  could 
ttsch  daring  tbe  life  of  each  titter  was  her  chance  of  survi- 
i>r*hip,  or  her  contingent  reversionary  interest ;  they  could 
m  tehee  any  part  of  the  property  in  specie.  The  fee  was  in 
he  last  survivor,  and  all  the  interest  each  had  during  life  in 
lie  oatimoo  fond,  wat  a  mere  liferent.  It  ia  a  mistake,  there- 
ire,  to  say  the  fee  wat  In  each  and  all ;  it  was  only  in  the  last 
urvivor.— Erok.  3.  B,  35.  The  case  i»  not  unlike  what  it  called 
>int  tenancy  In  England,  where  the  share  of  one  of  the  joint 
nanta,  which  has  never  been  severed  liy  bim  or  attached  by 
it  creditors,  aeereacas  to  the  surviving  joint  tenants  Though 
tere  is  nothing  in  Scotland  directly  answering  to  this  kind  of 
in-real  called  joint  tenancy,  yet  [here  Is  what  is  in  effect  equi- 
ilerit — the  doctrine  of  accretion — jus  aeerarmdi. — Stair,  3.  8. 
7.  It  is  quite  competeiti  in  Scotch  conveyancing  10  put  the 
e  in  coiitiriftcocy.  and  the  plain  and  natural  interpretation  of 
11s  deed  ia  an  illutirttion  of  that  operation.  What  takes 
'ace  at  the  death  of  each  titter,  in  the  present  case,  is,  tlicre- 
re,  purely  the  result  of  the  contract  contained  In  the  deed, 
hich  supersedes  a  will  entirely — and  tint  being  to.  Inventory 
ity  ia  not  leviable.  2.  A 1  all  events,  the  judgment  of  the 
nurt  below  was  wrong  in  finding  that  inventory  duly  wat 
ligible  on  the  personal  estate  invested  In  England.  It  ia  the 
calitr  of  the  property,  tnd  not  the  domicile  of  the  testator, 


which  regulates  this  subject,  and  hence  duty  wat  not  teviaHj 
on  property  situated  out  of  the  Jurisdiction  of  tire  Commissary 
Court.— All-Gen.  o.  Hope,   1  Cr.  M.  and  Rose.  bSO;  Pearau 
v.  Pearse.  9  Simon,  430;  48  Geo.  III.  c.  148.  §  41. 
Lord-Ado.  Inglu  and  Hoi.  Gen.  Kelly  for  respondent-^ 

The  statute  48  Geo.  111.  c  148,  §  38,  it  not  directed  to 
executors  only,  but  to  every  person  who  takes  possession,  or 
intromits  with  personal  estate  of  tbe  deceased.  Here  this 
appellants  dearly  inlromitteit  with  Grace  Brown's  estate,  and 
ibis  was  quite  enough  to  make  tlie  liability  attach,  lor  tuoli  a 
consequence  ia  not  confined  to  any  particular  character  ol"  tho 
deed.  The  mere  form  of  the  instrument,  as  well  as  the  Datum 
of  the  title  to  be  completed  under  it,  was  not  material,  for  it  ia 
quite  possible  for  a  party  to  give  another  such  a  title  to  his 
personal  property  during  his  lite,  as  shall  enable  the  grantee  lu 
take  it  up  alter  ihe  granter' s  death  without  completing  a  f«r,imt 
title  by  confirmation.  This  would  happen,  for  instance,  where 
there  is  a  gratuitous  assignation  of  funds  in  the  hands  of  [hint 
parties,  granted  expressly  mortis  cauia,  and  intimated  to  thu 
parties  in  whose  hands  tho  funds  were  during  the  lifetime  or 
lite  granter.  It  ia  not  necessary  that  the  kind  of  intromlaainii 
alluded  to  should  take  place  under  a  formal  testament,  nor  is  it 
an  essential  character  ol  a  testament  that  it  be  revocable  ;  for 
though  all  testaments  are  prima  fatit  revocable,  yet  it  Is  possible 
that,  owing  to  some  onerous  obligation  undertaken  in  respect 
of  the  testament,  the  latter  may  become  irrevocable— as  was  the 
case  in  Curdy  0.  Boyd,  supra.  On  the  other  hand,  a  deed  In 
form  a  conveyance  inter  vicot  delivered  during  lifetime,  and 
admitting  of  having  a  title  completed  under  it,  may,  from  11a 
being  substantially  a  mortis  causa  disposition,  be  revocable  by 
the  granter  even  notwithstanding  a  clause  expressly  renoun- 
cing tho  power  of  revocation.— Donga  1 1  u.  DnugalL  M.  15,949 ; 
Balden  e.  Ireland,  22d  Dec.  1814,  V.IX  ;  Leckie  v.  Leckle.  M. 
3081;  Somerville  f.  Soraervilte,  13th  May  1819,  F.C.  It  is 
therefore  an  unsafe  guide  to  trust  to  the  characteristic  of  the 
deed  being  irrevocable.  The  instrument  is  peculiar  in  its 
structure.  There  is,  first,  a  general  conveyance,  and  we  do  not 
deny  (hat,  in  a  certain  sense,  it  it  a  dt  pnunti  conveyance;  but 
it  it  a*  clearly,  in  its  latter  pari,  of  a  testamentary  character, 
for  it  transfers  to  the  survivors  the  estate  that  was  in  the 
deceased,  and,  moreover,  it  gives  these  a  power  to  uplift  and 
pay  debts,  which  is  neither  mure  nor  less  than  making  them 
executors.  It  it  said  that,  in  the  ordinary  case,  the  creditors  of 
the  deceased  have  a  right  to  attach  Iter  personal  estate,  whereas 
the  obligation  to  pay  each  other's  debts  here  is  matter  only  of 
personal  contract ;  but  by  the  operation  of  this  clause,  there  is 
no  real  difference  between  this  case  and  that  of  any  other 
dying  and  leaving  personal  estate.  During  life,  each  sister  had 
a  right  to  one-fifth,  and  the  creditors  could  attach  thia;  and  if 
they  could  attach  it,  then  the  deed  could  be  defeated,  anil  tlie 
right  of  survivorship  was  a  mere  destination — an  imaginary 
right.  Besides,  the  conveyance  in  the  first  part  of  the  deed  is  a 
geoeral  conveyance;  ft  conveys  no  particular  subject,  and  it 
wnuld  be  impossible  out  of  it  to  make  up  a  title  10  any  parti- 
cular subject.  While  it  is  a  very  general  conveyance,  it  is  also 
a  conveyance  of  the  property  pertaining  to  each  "  now  or  at 
deutli ;"  so  that  it  would  not  pass  property  acquired  L.  1  *ei  a 
the  execution  of  the  deed  and  the  day  of  death,  unless  audi  pro- 
perty continued  to  belong  to  deceased  till  the  lasr. 
[!,tinl  ChanaUor.— lint,  then,  the  survivors  are  hound  to  pnvall 
debts  incurred  during  the  life  of  the  oilier. J 
But  that  is  a  contrdct  merely  entered  into  with  each  other,  to 
which  tbe  creditors  are  no  party.  Indeed,  the  moat  absurd  re- 
sults might  be  deduced  from  holding  this  a  dee.!,  and  no[  a 
testament.  Suppose  one  sister  dies  whose  debt*  far  exceed  ilie 
whole  joint  estate,  are  her  surviving  sisters  bound  by  this  DhI 
to  pay  all  these  debts ;  or  can  they  retain  that  property  in  spile 
of  the  creditors  ?  There  are  many  reasons  for  holding  that  (he 
deed  could  not  stand  against  the  claims  of  creditors.  First, 
there  is,  in  reality,  no  onerous  cause,  except  what  is  elusory  and 
scarcely  colourable.  Suppose  tbe  funds  were  in  the  band  ol  a 
third  party,  and  a  competition  arose  between  the  creditors  ot 
one  sister  on  the  one  hand,  and  the  surviving  sisters  jointly  tin 
the  other  hand,  the  creditors  of  the  deceased  sitter  could  clearly 
carry  off  all  belonging  10  their  debtor.  We  hold,  therefore,  that 
there  is  nothing  iu  the  deed  sufficiently  onerous  which  either 
bar*  (he  parties  during  life,  or  excludes  creditor*  titer  death. 
We  also  contend,  that  Grace  Brown  wat  full  flsr  to  tbe  extent 
of  one-filth  of  the  joint  property.     When  property  it  conveyed 


■fei*bltMf  (rf  ■  dAhts  •  DEdlBEB 


[JUR 


,'lii  S,ci)t)amJ  to  two  perKoas  jointly,  and.  'the  jJuryjr^^  .n  'half  of 
'ihVfM  within,  each.  ,  T     .  '  .  '.,.'  ',   't 

■  \lfri- CkaodikT.— WiUmut  any  words  n|,nll;futh  .*«,"juul  tlieir 

rreditors  during  life,  but  which  g"fli  to  the  surriroriisKfcjirtlt.tO 
»Hpfir#iKfcM*»r's<W)H.'  HulKI  Com.  fll-J  trejrpniiKihiO., right 
' M  *  mow  dtellnMipni  :  It  *icm«  to  fbikiw./ttrerefurAf  U  wt  each 
'«li4rr,  l»i»iflg  ri'.e  He  during  fife,-  oould  jbsposrot '  ,her  il*a*e 
fiiirinRlffb,  antl'it'paiitd-to  ibe-otheri,  Hnbjet±itil,*icj!  dnbta.  n 

[torrfefcoitwflbr.— Then  yriu  asy,  th«  *  Irfntfliilon  e»'A«n*iB, 
imd  Are  Wtlvpi-' arid ihHrhelr»T-H  1b  AM  ilia  nmeui  Hioi- 
tMI«  Wta'A*ntf'B'fca#tfte-rliftirt)r,  ana"  the  hrin  and  assign" 

:*f  tWjOtTirtrfT'   '         ■"     ';"■     '"  '    .  '  "    ' 

)Tc),  .tti  ScollXhS1.  it'rriJiireB'ftn  express"  destination  to  beta 
'(o  malteY  survivorship!  H,nd'Ti,,is  nbt'ai  In' thec-ide  of  Joint 
'tenancy  ii'ere.  wIn  n  tliq  prdpiTtv  nctrnes  tn  the  snrvrriJr  w*i»M 
'ijoSUiiijt  irsiilil  'ThUjcai*  Ku  licefi  ^properly  rtssitnllater]  to 
■m^Vrtiigc'rttlio^eni*.— wltr-fci'ftrron'wi'.-irn'  pecnNs'r  pmump- 
'.t'i>mf  (ir-Mi:;;  oJit'^f  (l>i;  f:-hri-H  nflv.:^;..-1!  a  <rt +11*  prtTaS.'irnn' 
Vfljeiire'lhe' 'result..'  iVp  n,rjl<i.  (herV-lhreV  (httr'to  tn**e  t!» 
'(.►.•sent  JK-U'lMrE(raPiiii(Vj;','ltise^iigh'for,U»tt>M)e*''ttiht'«* 
'il*fer  could  At  death  rial*  ■property  wbfch  wauld  rrtrt1  ft*rt'tt> 
pnaswl  l.ii'[  fuf'tltt  nVeil;  and  Invetitorj1  dirty  Ii  Itithbte'-  '»i 
;   iV^  ^W^^My  Lords,  tn  this  case,  tlie  question'  arises 


Sg^cy.duty,  that  1  Udiilitv  entirely  rfe[iendii];{  upon  avert  short 
."Jjisliuweiit  in  iho.  Scotch  form,  to  which  I,  mutt  now  tall  Vonr 
JUrdsUips'  attention.  I  will  HtiLle.thV  doo'imu-nt.  ami  consider 
,its  operation,  without  reference  w  /iny  ejiirial  law  At  all.  "I 

glfoL«t  it  and  tea  what  its  natural  construction  tgaccora- 
ta  the  ordinary  rules  of  construction  i  without  considering 
tir  a  miimetlt  what  Hie  operation  upon  It  of  the:  'English  law 

vr  lie  Sculchlaw  ought  to  bo.  ' 

It  appears,  my  Lords,  that  Jive'  maiden'  Indies'  of  Hie' name 

of  brown  agree J  tu.tjiro.w  t1)y  whoU:  of  t.tic-ir  sujuirtto  property 
Jrito  a  torauioo  fiind,  and,  AeiiwJkigiv,  u!''i  Patented -a  deed 
by  mt"Vli,i#  termiiiiUxh  wouM  V  singular  loan  English  eric  - 
, TcvuneiiT, tpliey  "  disjipm-d  ami  madt.ov.-r  frniJi  them, anil  their 
liefrs  sev'uiajlr',"  —  (ill?  [fip&Won  In  'anolher\papKftge''bcihg 
,.'ftwnwt^vvril^1■.f'I.dr(i.[ll(ll^■■;■^■i!rL^^t'^l^Mtprpe;l•cCluitts:,' 
,"  to  aadia  i(tvuiif  o:  i  f('i  <>Uift,  find  t'o  ili<>  luiriatitt  aisignet-s 
of  iiniU'i'iiuu-V-.V/'-Hii  nrtuih.U'  psisfLk'^tl-.e  "'orii are. "to 
»ridin  favour  Mf  .a.nr. ■]'-.■.'?■  j.-,it,t'lv;  nn.1  'r.U-  «UTvi*6rs  nodfrtr. 
vWoroft^'^airiiuiMs/wM.'^WbiV^l^i^peTWoftTetydo- 
BCiii>«ou  wlucirHiOv-iriefs  ln.d,  ijt-  VvViVh  tT.uv  iifeljftiKTe  at 
:th,ifr  rrtpwjtive  d^uliii  '.nilJji'r.Vrlyino  WBeW  »  rri  HivotJr 
'.ot-oui*;lvi;8jointry,ai'i'ii'thr^iirvii'orsa'iirtsnrvlv-i.>rofi^,K!;r,ia 
;  *8  Kerol.)  smr.>ifi{ft;  ami  nr.|..tlt,i(,'  l:i  tlirf  fuf?  ri^lit,  filty.  mid 
,  uUcc  of  lis  SBVL-rlJiv,  and  hf  ttifprcJH.Tnmr  aiiff  ptL'<*«ii**cii.!, 
with  full  power  to  'lift,  a\id  to'thfc  in/HvtlrV  arirl  Wrrtvbr  of 'Bt, 
,  V  Intromit  iyitjj,.»cili  J"*,  and  dispose  of  the  mibWttt,  eflyefa, 
jyi,,SaUe^[erl(i:rI(l(hl,an'driUUo^ll;ri'aI'^«\»*rt0iJal, 
%<\-\-y  c;or.vtvf(l  infl  to  rlplift  >'ud'  o-iHcllrt^e'tne'VfitlW^Oil 
«'..-  .  *J  -,{(llieJ.  [fj,!]  .;.-.'.A.;':..nJ..i\i..,;.-u-2..-iJ,i-JvjlJJ:,i...,. 

&  tlie  luiitrunietit  uoeS  „ —     ....r _ ,  

'  ctilJe*  ActpLs  dlu- .!.;.■  l!,^  at  ar.V  Jx.irtod'dui'ftie'Wefr'Joiritnfis, 
''oral  lip^i.-durair^.'W^cAffirTrfl.ko^.'wJrflaJln^'lmw. 
■Cvf,  te  A  t«  Wr,>,v  cspr^lv  pv/,^J'vA;a^-(lccn.rW,,lti<ttt''r.h8 
'i.ur*li».->TH  and  turv,vor  ofus  sliiitl  Hi!  1WtWid'ilri«mitt;fJrljliWliy 
'  accvptnnto  hereof  we  hind  arid  blufe  oijriieJVeX1  aHtl  9uiVt*fctra 
and  tturttror  ofl< t*  pay  *ff»pd  fiUbtakitie  irrt  wWlft^BbJ, 
»lckl>ed'  and  fuiifral  ciiiiiVJ-'of'  ifit  pTBrfcWHJrt' »»'b"  'pWfle- 
fcea*en> ;"— Hum'  (hey  warVlint;tn«  agtritalMtVWWtelVfei, 
thelf  Mrs,  arid  ■'  to  tritH'Dtrfrf,  ana'tO'trft'jnfft+rAfe'ArMWBr. 
'  vlvov'of  in,  frrttniil!Iiida,'Btlif  dcrthcydfto'aiM1 

wvri-alh1,  J)Ve1niHcu.lI.y  ripr«to:;  UPtl'W ■■■"' 

'-■"■■II  iKirtofiBhillcferB  of'iihi-fiint':' 

riy'Dirdf,  liporl  the  HlfebVt..,.. 

1  wprilfljWfM  tdetc  (lE'iftiflflderhf  ttfJperatft^'sWeh.  ■ 
fcIJ1a,inJ^Vltt6'aWttffcwn%W»lW«tfc. 
vlrswiiklnK,of,nnoWtrilrLWen«'toihtfI^w8r'al.d 
..r ■■._,,;.,, L„.^,<   f.jfetrtfeastaiW'OPWn-: 

-a'D^Hbeil:'  "R"*  '■">    I 
^'r««>H>itt<*e*fcDple, 

.._,..  ...,,_.,..,. „.  „ t „Jfti&(^iiTia8e»^'of  Aw 

*jifflijj^^K*itMbnVhfcVt»rTA^ 

Id VH"«i'W>"It  of'  tfic  Itlli  of  laW;  If  tttSe  bt  lliiti  a  cfewhrtc 


Ti.,x'.y  t/of-.v^-fft  in 4  to  tlplitl 'liod'  di-i./Hiilt^  ■tht'flehW^nd 
'  siin,s  vt  rai.n,;v  (id  in.iy  1)';  »>(-iiii;  to  iw  r-i-pa'iivady/o^td^Uk'r 
'  of  lis,  ,»t' pit>en-(  or  dn?(nt"i!iir  jtifit  liVf.'-.";--ydltlT,*t{  RH'lo 

■IcL'tJ,  tlie  jhBiriimeiil  S(ieS  Ji  lltti..  frifJl^ftliHH  'UinAit'J  h'fii- 
■   ,1,,.(  .'_  >  .1  .;  ,ll...  ,,  .  I,.,.J  „.  »AiJ  ,.,,i1,.AA..v*»r*'*.*!H'<.-Anr3\aiu 


'fci'eralh*;  fecjiiilioUlIv  t.fN't,v;  hhd'irU,%#nliiUt%  W^1^ 

■  ta;ir,i1"iK-v,'0f;,Biid:kfer^ofilh,-ptnt.': ■  -"  "( ."^,,.1.,?, 

''   rNo»,  Oly  "Dord*.  ^poH  the  ftlfebf  kll^^rnftjothttit   tlrik 

»■:•.*      ...  J   '.-111    P    ■  .'..     .i_.ll     d.-__. !._.,__  .!__...._  ■__!    ..,.___,...   tj..    i.:   .-ii 


eifcet ■  b f  th*  Innifoaga'whlrbUtt 
i  KBlVO,  but  it  fa  throughout  a  dUppsItioV  W'ttlfeU:'' 

sy'lrr  .. .  iudlAite  'at  it  'a«  a  tttsT*6*f«o1ViT_oe^tlMffciof  fee 

.,...,>.   ,.,_. ^^ -■    ..A .-,        :     . 


tr'on,  We  b*M  hWe  ow  «.»  p*r**r  wdliMiMttM 
not  in  alfthpMt,  MtMiMia'b«mbAianHEd,Mti.h 

trhok'of'that  proJ*rty.'  Th^i_tp-^fu(rfcfl»wit«li.« 
we  aprei:  to  llitow  blip  property  fciM-B<uiB__«i_iai.i:i] 
shall  lie  for  oiirsflvts,  alidtlm  Horfiiora  .nitd  r>im.i 
Rnd'tbpliK'ir"  and  MH.gne*  ottbt  sdrripcui"'  WjhUku 
irierw  f  It  imports  tbut  alt  of  tbern  ftn.tp.raiiipl-i  _. 
*tgtiJitWfc«tnjtil>fmid,«>4*li-""- ■'-■ 


.__L*!»t_.._  . 

&Urtl>tf *triefc'¥t>d  rlb%tMiMt  Ida*!  efffna^brfrJii 
iptaii-^i  HsjWnj^fcfttijolriid-lri  tht.  Mil  AftaUtoWtMlni 
lltoHbtluiVli  riHWd-in  Uierti«il>-tb«tni«^:.WTpiitrB 
W  -trlb  *trr  rtWiKUJttet-j-  <»*.  of  ohentluunn  famhUtfafv 


of-lbd  ^r^rt^rs1  hoi1  Kf  anyofitbfra  ■««illi  luJft"' 
a  portion,  but  to  the  whole  of  them  to-*p«  -i  iSikf^ 
:  }mVppVtt,^^1it!bW«l»|«B«ieiicoinBteat-wja.t^  nwii«- 
to  wtiieU  I'M  diwinfc'yoar  Lordifiiprf •«««»•. 
1  Thrrl,  with  ■!».(«««  to'tboorj^DHsohmw,  tk  eswira.,' 
:hberfeetiy^[»c&nt,  II  Utaot  timaij IHsl*c»i** 
'Ibr'jrlieh'dthe^oiiflt  ia  that  each  eflboiiipToMi  iilu  !•■:«■ 
tW  lie-thWi-a'ti-ifitO'the-eoinnaJn  fmiri,in-.ciuiariiruii*««' 
sWNCwkWl1***  »ae«  in,  the  pr«frrtyitfrta»ltti(B.il*lMa 
■'itrto  thal;  wmtttn  fond.  TkarHiathere(or^*«M*«ii» 
deration.1  Il h  thereforeftdecdftcoaiawftMiK*,  Tktt 
Wutiafitypr+wntsthoKleeil  «On>:beDiff.rt»i*«*(  itiilti.i'^ 
i^voeiiUt>^tMaitod»TgwowJi»«^»««ini,-«W»»* 
de*il. '     !l  -'•     ■■  i    I'n*  ,v!*.«ii'i  ii  -■ 

"  Mow,  supposing  j-our  LuKiMhipniMieitwheW  IMtta' 
■stttirnent  'mold  Opera WtkroogbkW  at  * ■*k*tV.»«o  t  fc 
orfly>!iat!*or^4Wen:beth^»il«t»flthflt*[W«>,tl»* 
SftteniSfiii'Ofth<«-p«rtwi  wOJM1»offlrfa*(t»'»»tB«l» 
oiit'havin^T^W'nB^twa^ieAJuWaiignlufttilwatt*'. 
ttoWft'<MllM.  tin*  nth  tluni  would  Happen  wflnki*e.W» 
!ad!e»"sh*Vowttu!d"mH'[W  irti}e*»^Ji||tr*nr.  '* 
i*ir(hhfp>iwMiid*i«rppi.iiroii»(ti-  " 
■  bj'  ht*flirg  «hl*to  WiwMovf  --" 
Otrt.  HylL(ir€l|,lhW't*d 
'  o*ihWlu«tram«ot;  wbieb  «*w 

de»fd  wt>wM)  p*ltptert»  uhrmm*u  .t . 

"a  tli.*i!;i-ia»w'to  «M«Wni  cat' the' nhj^M  •)  tb»pr»' 
^to'fMfnUMd"iio'Oa«i^iO»i»Jw^i»lij«ct*'»»»  M^-1  *" 
property  which  it  waslntendedallovl<l:ue>aiwln<>>F"H: 
'     TMr»ciirt^nly^a3btoa'rHi«)roBpb*«r[.iuil(piJi".- 

XtiU'b«i|<ade<iwriwin»4rtBi;«o»tR^eii,irMw* 

-'HI  iti'pi*pdrts't«.nV,tf.  lr»«Mrc«k  «■).*•«•»»,  «»<"*" 
"f:#b*H  tthpm*tuUr+M*»0*  d*«i.to*w^  P"*,"*"' 

"stwdi««l>f*r  oiiBdoai  tw*»w,  ■JBnwtic»W»i  **  WW* 
''1hW'prOiMFVy'ofitb^l»«eg>tn%(.>uiittlk*AMM'1* 
"*i8£'ih-*ildtferBht  ic»«ittii.*.d™rW«*«';'»; 
I  tAi)l''di4|Aj»itt»Ui^^**iMDlw.tnMtoa<bIaf  % ■*•"**  J 
"ttiW  p«tp*ty.Whi*H'ttTnm  mfrtktoiBJdBdB/'toeM4^ 


tfcvldwdV'Ir 

;  •iMtJ'rttjwto*.''  .'1 "')  V.  -,«.>  >wj  tjim  ,^'-'  ■  _fc 
-  MpJ^.^.OldsieftWiWaariartdei.iip.tbeft^^*; 
'  inVcWdq  l»top.*oetiiapBii«i-.b?  rvxrt  ■taaoarif  ""*  ; 

very  ingenious  reasons ;  HI  iiihonWiwwBvBW*""* 
■■'p**iUid  TOtpMOurf  »#:nt«v.>fcwrbe<li  Jtfg*  J«f  •*•?! 
-'-riuwtM^i^m'UriMrtailtiuM  t*yi»»i*6Mi*w»»«***J" 
■■  ii  ltijr>o»»i\rt««Wc*nOKiiiii 
-i"il*eiW«fr**>Rdgwf»l 
'■  'httveMhu  opemttonj  wrbleL^ , 

'h'w*)ldTh»M,iri(Jwibit»>:kfl>e^MI!ie«i«»^~-.1( 
-■A#a  ap*rtUW*^ttiiW*i«)»<B»d^4l«Wtoe**JT 
>'#!>M'tbM«|N«b,ttork''>i/»w«wncBbrwteStlwJw^; 
1  'W4afcd  Ewas;  ttiii«  UMDxwUaB  Itftt)  — Kli  ■JwM»*  fc  fT- 

Hi.ui'rtAt  tli^had  «W«iwUw*tMD4oM««|if^ 

H'ftV.lwlBfkif^'tt.atJ  Amb  U.«w.h«irliii«dw^-f.,:^i 
'"M'e.  e*»tdffd[rwo^*n(»ifc^'*a*dWe*»bim*«'^*-, 
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livfdod  proimty.  How  tbsl,  to  begin  with,  can  hardly  lie 
aid  to  be  accurate.  For  dm  to  have*  separate  property  eon- 
iating  of  three  fields,  is  one  thing,  and  to  throw  thai  into  the 
i irn.ii riding  estate,  end  to  he,**  a,  fifth  part  in  common  with. 
>iltt-r  perrons,  hi  .quite  another  thing.  The  learned  Judge 
hen  KpuakH  of  this  d™d  operating  during  iliu  lifetime  of  the 
larticsj  for  the  purpose  of  lenulating  the  property,  ami  then 

10  ppoultj  of  It,  Mia  case  of death,  proceeding  togivu  the  pro. 
x-rty  from  the  dead  to  the  living;  and  the  learned,  J"ndge 
ram  to  rue  toi  place  great  reliance  upon  thtit  <wr;ma>tHu.cR, 
is  shewing  *hat  it-is  a.  deed  viarlit  caiua<  brtca'Wu  the  property 
»  In  i  nte ftoib  thoidead  to  tbeliving.  Bat,  spy  .turds  V|W 
listlnvtiow.  i*lhera between  such  a,  case  find  an  .ordinary  ,.«-,(- 
leniifiit  ailiieh^Baa inothiiR  upou  the  fmm  of  it,  (iihtiJiL-L  Ciom 
i  recnliw «hVpoeiUoi><I  Take  the  «nse  of  a raarriu|Kjs«;t'tlo- 
m-irt  to  Itaevfather-fbr  Ufa  ta  toe  wot  her  fur.sifo  and  then  to 
i**  rliildrei^urirt'hifrdni  the  dead. to  tbfl  JiyiiiSuWWi}"-  f&DJ 
■11-9  it  i*  ■**,•*  hefe.rcxwfined.to,  Uie,,I),YJog,  Aiu.t.j.t, passes 
Ire  property -from  the- dead  .»  .these,  whar.sJB,,rwt  set  Ut'Ug, 
Jut  that  do^net  rrjveit  *  testao^twy.dl^wv^i— Mipt  docs 
iot  iiupivsB  upon  it  the  crmraettw-a/ .aidijpo«tioti,»ii»rusoii9 
o  a  testament,  but  it  in  a  disposition  by  deed  designating  the 
i.Tscim,  with  the  line  when  they  are  to.  tijte  u-udvi.tjLo  linii- 
utton*  of  the  deed  itself. .    .       .    ,     -u  ,,.  -,    „ 

Now,  my  Lords,  the  learned  Judge  adrnita. that  the  deed 
ipcrnted  to  divest  each  of  these  ladi*s  of  all  her. property.;  he 
bought  new  rights  were  conferred, and  that  the common hind 
mis  held  br  each  as  limited.  He  then  buys,  that  this  coiud 
int  1»  a  liferent.  Tbat  ii  one  of  the  question*  width  jour 
lordships  have-  to  consider:  la  making  that  statement,,  the 
•■arned  Judge  certainly  seems  to  bare  forgotten  for  the-jqo- 
Tii'irt  the  nature  of  the  limitations,  lie  says— "  la  the  tint 
'luce,  St  sayn  nothing  whatever  about  tract  or  ll/oreut  or  ali- 
ni'iit,  and  contains  no  words  that  can  by  any  possibility  be 
n'ki  to  imply  aparpose  to  create  any  such  limited  right.  On 
:he  contrary.  It  expressly,  and  In  the  most  ample  terms," 
'  anuria;  d5>iponeev  ronvsys,  and  moke  over  from  us,  and  out 

1 1  p  Irsi  and  .assignees,  to  and  in  favour  of  each  other,"  all  that 
Hie  parties  aneiy  xetarally  possess  or  afterward*  aequi re,  "  wilh 
'nil  power  sou*)  wad  the  lurriyom  and  survivor  of  its,  to  in- 
tromit withi  to- tell,  tow-;,  and  dispose  of  tbo  whole  subjects  so 
mriveyed,  without-  restriction  or  limitation  of  anv  kind  or 
^■rrec,"  Ncwttintt  ts.wittho  limitation.  The  limitation  is 
nut  to  those  parties  and  their  heinv to  and  in  favour  of  each 
diner,  but  it  rs"rn  fitTBur.uf  *acb  other,  ami  tlw  survivors 
iiid  suivlvor,  and  the  heirs  or  «naigttets«(  the  i\inivpr ;"  and, 
therefore,  Uiat..p6werr.wlifot]'ia'pnt,iD  juKtapositipnj  and  aa  if 
it  immediately  followvii  ™,imi.tiiatci«tal!ed  *toteimiit,.iu  no 
rrspect  hrrake  In  upon  the  >raal  limit  atann.  . But  it  vmuld  he 
»  v. :kv  (liferent  turns  if  tbolisrikatioiis  w«re  as  tl*o  karnod 
JudEuliore-etjioBdiliBmiobej-    ...  .   :   .  ,     ,-■•..     , 

Then  the  learned  J odg*  obaema  Tery  muoB,  iipon,,Ui<i  lia- 
lilitr  to  death.  Itt  the  ohscrvatlotiB  whwh  he  m»ke«,  I  pannot 
r»niiir..  lie  unrntdoreit  ftasMttr-Wnw  inMrumcnfc  ,  [la. then 
ulwerres,  that  none  iif  the  ladle* vers  "  divested  .of  any  pro- 
pi-rly  by  trrtsi  asTangeinenli  .A.cluuge-  was  raerely  luado  In 
t:-f  t-i-rcifie  feOBM  descriptiDO  of -thflt- pro  petty,  lint,  then, 
newsharwi  of  H  w+re,  as.-fnlly  Tested  in  eaoh  •£  them  as  tbc 
I'M  had  evesihDtsii  and  weW-oCTBuqlwirtly,  it  wottld  eeea>laa 
uiien  to  aUndMntnt  by  their  en-diliim.'' -  Thhj  really  puts  all 
u»  liBiifcitWas>of  thddoed  out.  of  the  qiieetion:  In  potnt.of 
i-H'l  unrl  lawj-avo^vone'of'  tbera  was  dlvMted  of  lief  property 
In  this  sniMouniMt,  ■  I 'should  state  Oils  jnbpoaHie«iq«juaUy 
i  lie  oppiwite  trrms,  that  everyone  of  thim  was  divested  ofber 
rroperty  bynUlln  -artangeaoeti^  and  thai  she  look  a  new  pro. 
H'ty  in  the-umeuiea  firnd  created  by  t be ■  several  proportiea 
|,:">,riL'lit-in'lq-(owenr'OM.afch*ll*a,     - 

With  respect  to  ilia  dreditnsfi,  i  wiH  M  once  reiiera  the  case 
nf  'lieqnoaliooBf  finbta-us  tar  sa.it- strikjea  my  laiud.  Tim 
ill-lit*  provided  for  by  ibis  instniniusrti,  i  think:  ■oluailj'  are 
■  ■  ii-ite.wr  dpbts.  may  fceicrtatracted  br  any  o(  Ute  sinter*  ttuiing 
tliulr  rireaj  and  I  think  ft  equally,  cictir  tbot-thoae  debts  were 
a  <  large,  tio*  npen  thssliareof  «anh  only,  (titroifl  not  a  single 
"firti  in -the.'deed- leading  to  that  oonclMinn),  bnt.a  cliarce 
'Tmi  the  whole,  fund,-  lb  was  atoned:  at  the,  liar .that  that 
■y.-nl.i  lead  to  gresit  tvbsMrditj'  and  iucomnenionce,  ,It  Mafbt 
•h  mi,  unt'wa  saaat  iput-a  eoratrj*rA«ent  upon  the -dead,  lit 
-  ant  a ri  illegal  proniiion,-  and-it  muM  be.remerahered  that 
1  "*e  ladies  .««■«,  iBdtlifcely  to  -4t4i*nrrtUfMlt# ,  site  fnom 
"wli  u  proirMDaj,   Sh^j.  a^-act-.lo-.liiortt^tlMr-tbei-rMiint 


tn  .havfl  a  cprnmon  fryid ;  and  no  difficulty  baa  arisen,  and  1 
will  veil  tnre  to  ftiy'thal  no  difficulty1  will  mine,  fcutstijiposirrg 
a  difficulty  does  arise,— it  is  the  will  and  act  of  the  parties, 
and  your  Lbrthltlps  have  no  more  power  than  nny  individual 
at  the  bar  to  refuse  to  give  the  erT.it  which  the  law  allows  to 
lit:  pi  vim  to  auDli' a  'diaptaition,  altliou^h  it- may  beajoj  unwise 
dispMlt*oni"-'i—  ,i 

'  Tlieii.asrfflpprtB  the  legal  liability  todebte,  it  .is  not  neces- 
sary to  any 'that  tlrii'deed  would  have  an  operation  against  the 
existing- -credftoni  at  the  time  it  was  made.  That  is  one  qiies. 
llon'npnr  wblcb  your  Lordships  need-  give  no  opinion  ?  be. 
sBsskkU  thn«t«e8  were  liable  to  the  debts  of  each,  that  could 
in  no  BMnnw  affect  the  OOnvejitUfca  of  property  any  more  than 
4t  wauld  in  this  conntry.  When  a  man  jn  debt  conveys  pro- 
perty, the  conveyance  is  binding  subject  to  those  debts.  It 
may  be  that  creditor*  in  Scotland,  as  well  as  creditors  in  Eng- 
land, may  have  the  newer  to  impeach  the  deed  as  a  fraud  upon 
there;  hut  that  wonldnot  prevent  liSona.ftis  conveyance  width 
is  subject  to  the  payment  of  tlio  debts,  from  being  orciative 
betwoon  tbo  patties  of  the  deed ;,  and.  tben-fore,  tln>  li.liilitV 
to  the  debts  would  in  no  respect  affect  the  validity 'of  this  irf- 
strumetit     With  regard.. t"  the  JUabijily  to  debt.u'poii  wUich 

jgieat reliance  waa.pluced  in  tbetoutt  below, aftur  the  etecu- 
tiorurf  the.  deed,  ■«»  difficulty  can.  arise  upon  that.'  /  As  fni  da 
the  deed  in  operative,  I  take  it  to  be  clear  tout  (ho  ctcdiforn 
con  Id  not  Impeach  it.  It  is  a  deed  for  onerous  causes ;  end, 
as  far  as  the  limitations  are  to  take  et&ct,  the  cti-drtors  could 

.not.impeach  that  deed.  Cut  It  is  a  totally  different  tblrrg  «. 
say  that  the  creditors  could  not  attach  the  property  of  each 
under  that  detd.  Why  should  they  not  T  Supposing  an  estate 
were  given  to  them  all  for  their  lives,  each  has  a  joint  estate 
which  is  attachable  by  th<?  creditors,  and  It  Is,  therefore,  not 
the  slightest  objection  to  the  true  construction  of  this  lnstro- 
meut,  that  the  projierty  which  they  take  under  the  deed  would 
be  attachable  by  the  creditcrs.  But,  then,  I  deny  that  the 
creditors  could  attach  this  property  so  as  to  affect  the  ultimate 
limitations.  They  may  take  the  property  during  their  Urea  If 
your  Lordships  should  be  of  opinion  tbat  tbnt  is  the  true  con- 
struction ;  and  If  the  party  indebted  should  be  the  survivor, 
they  may  take  It  as  against  the  .deed,— but  they  conld  uot  take 
it  after  the  execution  of  the  deed,  m  against  tbo  rTnrftations  of 
tbat  deed  ;— that  I  apprehend  to  be  the  distinction. 

Now,  my  Jjjrd*,  this  case  Is  elaborately  argued  (as  elabo- 
rately as  I  ever  Baw  a  case  argued)  ih  the  defendants  case.  I 
wilt  just" draw  your  Lordship.'  attention  In  a'very  few  words  to 
tlie  real  hearing  of  those  arguments,  taking  up  the  views  en. 
tertvined  by  the  learned  Judges.    ''The  argument  is,  that  each 

.of  these  ladies  slill  possessed  singly  What  she  guvd  up, and  wis 
lendetcd  neither  richer  nor  poorer  by  the  transaction.  But  It 
U  perfectly  clear,  that  while  each  gave  up  a  separate  property, 
those  properties  altogether  formed  a  joint  fund,  and  each  of 
them  had  an  interest  given  to  her,  by  this  Instrument,  in  that 

joint  fund. 

It  is  then  admitted—and  this  goes  a  long  way  to  decide  the 
cose — that  the  survivor  "ill  have  a  right  to  make  a  teFtanieht, 
and  that,  heirs  and  next  of  kin  are  excludid.  Now,  those  are 
prci-Uc  aiimiKsiijiis  uguiust  this  most  claim  rate  argument  Ilelrs 
and  next  of  kin  are  excluded,  and  the  tight  of  making  a  tes- 
tarpent  remains  in  the  survivor.  The  object  of  the  deed  it 
perfectly  obvions,  Taking  up  tbc  ground  given  to  rue  by 
Utqjeorasd  Judges,  tbey  say  that  a  separate  testament  being 
txelivded,  and  the  heirs  and  next  of  kin  being  excluded,  the 
dueJ  is  to  have  a  testamentary  operation.  I  hardly  know 
where  tbat  U.  to  be  found;  but  they  say  it  Is  to  have  a  teela- 
meritary  opciatiflu,  and  tbnt  it  is  no  longer  a  deed,  jiw  iiccrl, 

-fur  onerops  »ansesr  although  irrevocable  ;  tbey  admit  it  to  Ire 

.jriftvocahja-ntiney  admit  the  testamentary  right  is  excluded— 
and  tiwp,a4rail.ib«>  the  iieira  and  next  of  kin  are  excluded. 

.Tlien^w  m»t,Uw*  siuipW  destiuatiori !  Where  is  afly  slirjple 
destination  lo  lie  found  except  upon  the  face  of  this  deed,  piw 
us'lr  f- .Wbsaray.jiirJjptiUiips  to  be  called  upon  to  tr,ea(.tni« 

;b*lfi*ps,dm.'d  arid  lialf.asu  ti»tamctitary  disposition  of  a  doed 

.moTt^rfpafa„»,it!iont  tjiuJighUst  intiiuation  of  any  suqh,  lp- 
bjfution.rapfi,  except  Mt  the  purpose  of  adding  to  the  revenue, 
without  tire  slighU-at  necessity,  tbat  1  can  sec,  fur  coiniug  to 
any  sueb  conclusion  2    .  ' 

Then,  .my  Lords,  when  they  say  it  is  a  testatri e n t,  why.  ehorrt d 
U  be  deemed  to  t>e  a  testament  r  Will  not^t  opera^iaccwl- 
ing.tB,tbolnie|itJoii  of  the  ra»itiesifyour.LardBluj>» t«»,yit  as 

.pVidued.VJl'niU.   Had  not  It  a  consideration "f-^fl '£n<j  a  sup- 
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dent  consideration.  Wu  it  not  for  onerous  cause"  f — It  was,  : 
It  is  admitted  to  be  so  Is  there  any  donht  about  Hie  persons 
to  take  i— Not  the  slightest.  Why  should  it  not,  thcreuiie, 
operate  a*  a  deed  f  They  sdm't  tlmt  the  clause  of  warm n 
dice  barred  revocation,  and  tbey  admit  that  it  on  a  Id  not  I* 
altered  became  it  was  a  mutual  settleimmt,  ahu,  -theivtorc, 
could  not  be  altered  by  any  one  of  them  without  Wje.  cithers,  ._ 

The*  then  proceed  to  shew  the  absurdity  1 1  ranking  this  n 
Joint  fiitnl ;  they  say  tint  no  one  of  them  might  girt!  part  with- 
out Immediately  calling  together  the  wtmU  of  tlio others  to 
know  if  Hhe  might  do  no.  Tlmt  is  an  absurdity  wUvh  t.hi.y 
must  forgive  me  fur  saying  does  not  exist ;  because,  if  the  ok? 
Enrdity  exists  here,  then  in  every  joint  tenancy  ju  KngUnil, 
and  every  tenancy  in  common  in  some  measure  In  Scotland, 
the  same  thing  would  exist.  There  w  nothing  absurd  in  five 
bulles  baaing  an  estate  in  common  or  in  joint  tenancy;  the 
fund  woujd  be  received,  and  would  be  enjoyed,  according  to 
Uie.  rights  of  the  parties  under  thin  deed. 

They  thetl  shew,  In  the  same  manner,  that  each  of  them 
mieht  have  renounced  the  succession  of  liability  to  the  debts, 
I  uttevlrdeny  that,  because  they  are  bound  by  the  acteptnnco 
jf.  the.  debt*,  *nd  they  never  could  relieve  themselves  from  the 
liability.  ,,The.«Ic«d;s»ys  expressly  tliat  they  .bind  theui^lvus 
to  tlmdebbthy  the.  acceptance.  .., 

Nj'w.tholuatued  Judh'f  in  the  Court  below,  in  his  very  ela- 
borate reasonings,  relies  upon  the  authorities.  It  will  be  my 
practice,  n»y  Lords,  in  advising  your  Lordships  upon  Scotch) 
cases,  never  to  introduce  without  necessity  any  English  law, 
I  desire  to  we  how  the  authorities  stand  upon  the  Scotch  law, 
and  that  this  ease  should  be  decided  Fiuiply,  and  only,  upon 
Scotch  law.  There  are  different  foimsof  conveyancing  in  the 
two  countries.  If  this  case  were  to  be  decided  upon  English 
law,  it  would  not  occupy  n  second  of  your  Lordships'  time,  be- 
cause, though  our  rules  of  conveyancing  would  not  admit  of  a 
deed  being  framed  in  the  same  way,  yet  a  deed  framed  to  carry 
out  the  same  purposes  would  not  admit  of  tlie  slightest  nigu. 
ment.  The  question  is,  how  this  deed  stands  wiih  reference 
to  the  Scotch  law.  One  cate  which  was  very  much  relied 
upon  was  Curdy  c  Boyd,  M.  10,976.  It  was  satd  in  that  case, 
and  it  wns  also  said  in  the  argument  at  your  Lordships'  bar, 
that  that  deed  conferred  the  office  of  executor,  and  therefore 
was  a  testamentary  instrument.  In  point  of  fact.  It  was  not 
bo,  for  Boyd  had  obtained  the  office  of  executor  before  there 
was  an  attempt  to  set  aside  the  deed.  He  did  obtain  the  office 
of  executor ;  but  when  an  attempt  was  made  by  an  action  of 
reduction  to  sot  aside  the  deed,  the  Judges  held  clearly  that  it 
was  a  deed  which  was  irremeable,  and  in  every  re-pect  a  d.  e.d, 
and  was  to  ha  received  as  such.  In  that  case.  In  consideration 
of  an  obligation  by  Boyd  to  maintain  John  Curdy  at  bed  and 
board,  and,  if  he  should  survive  him,  to  pay  to  him  anil  bis 
heirs  £1000  Scots,  Curdy  granted  an  assignation  and  settle- 
ment, reciting  love  and  favour,  and  assigning  in  favour  of  Boyd 
nil  goods  belonging  to  him.  Curdy  went  on,  being  an  indus- 
trious man,  working  and  earning  money.  Money  had  been 
lent  by  Curdy  to  Boyd  ;  Buyd  paid  the  interest  regularly,  and, 
at  Cuiily's  death,  he  claimed  that  «Hth  the  rest.  "  Tho  ques- 
tion therefore  comes  to  this,  how  far  the  deed  in  question  was 
alterable, — which  the  J  u.  lyes  j;ciicikII%  thought  it  »w  nut.  lor 
that  here  there  "as  not  a  <tisposili<;n   merely  irrutiiitous,  hilt 

Erocoeding  on  an  onerous  cause,  which  the  other  party  could 
ave  required  implement  of.  Besides,  that  patio  da  MOiumtam 
vieenth  arc  valid  by  our  law  when  granted  forau  onerous  oalise, 
and  the  onerosity  was  thought  sufficiently  instructed  In  this 
case."  Therefore  they  sustain  the  defence  as  a  deed  operating 
o«a  deed,  without  any  reference  to  its  being  amatlincanta  deed. 
The  fact,  therefore,  that  Boyd  had  obtained  the  office  of  exe- 
cutor before  the  attempt  to  set  aside  the. deed,  proves  nothing 
at  all  except  that  he  bad  done  an  act  which  was  altogether 
Unnecessary, 

The  case  of  Braid  wood  v.  Brafdwood,  ntpra,  which  wen  de- 
cided by  your  Lordships,  is  very  much  to  the  an  me  -  e  flu.- 1.  It 
differs  from  tlia  case  of  Curdy  e.  Boyd 

The  whole  of  the  argument  upon  the  limitations  turned 
upon  what  is  stated  In  Eiskiueanii  in  Bell ;  and, It  Is  singular 
enough,  but  it  was  owing  to  the  necessity  of  doing  so,  that  the 
q notations  from  both  these  book*  by  the  learned  Jtdg*  in  his 
judgment,  and  by  the  learned  counsel  in  their  olaboratu  rea- 
sons, stopped  short  in  each  case  of,  anil  just  excluded  that  very 
statement  which  1  will  call  your  Lordships'  attention  to.  which 
proves  that  no  dicta  exist  as  regards  this  case  in  point  of  taw. 


Eckine,  in  dealing  with  this,  subject,  (3  8.  Sol,  makes  ttew 
observations — ■*  If  the  right  be  taken  to  two  jointly,  and  their 
heirs,  without  any  mention  of  liferent,  the  conjunct  Bajitnjcj 
the  subject  equally  while  both  are  alive,  as  in  the  for  Diet  t«, 
But,  on  the  death  of  the  first,  neither  the  fee,  aror.evru  ththfc. 
rent  of  bis  halt  accrues  to  the  survivor,  but  dcMi-ndr  lu  bi 
Own  heir."  Now  your  Lordships  will  6te,  that  there  being  u> 
words  of  survivorship,  there  is  no  survivondiip,  and,  by  It* 
law  of  Scotland,  you  mast  have  a  limitation.  It  is.  not  ""' 
the  law  of  England  ;  the  very  limitation  to  two  jointly,  • 
it — hi  not  a  sevcra)  clause,  carries  It  to  the  s — '- 

il  V.....-SC       IT...  „.„r,ic    ,  t|,„|,  i,..t™  •    .;,,. 


0  (or  more)  jointly,  and  the  longest  liiti," 
-"[o'riprvjvoy.andtlitli 


r.iirjitw  Uiketi  toti   .  . 

that  is  what  was  so  much  uliedupoi        ,  ,    .  ,. 

heirs,  the  .>v(.i<|s  '  their  heirs'  are  uuderstoi4  to  denote  (wbt 
U  e^pi^'ed  in  lV,e  present  case)  the  heirs  of  the  .lonicri  liver.; 
and.  consequently,  thoueh  the  several  shares  beloiijing  W  it* 
conjunct,  fi^rs  arc  ^Qectable  by  their  several  creditors  stitj 
both  are  ulivc.'yet,,  upon  the  death  of  any  one  of  them,  II* 
survivor  has  the  fVe  of  the  whole,"  exclusively  of  the  heirs  and 
theft  fees, ."  not  only  o(  his  own  share,  but  of  the  share  be- 
longing to.lTm.  tirmleceascr,  in  so  far  as  it  is  not  exliauslcd  tj 
Ills  debts." "'       , 

Now,  it  was  said  that  that  was  tho  same  as  this  case— tast 
as  tho  words  '  their  heirs'  neant  tlie  heirs  of  the  survive!,  il 
was  precisely  the  same  as  the  limitation  in  this  case,  which  b 
to  the  .survivors  and  survivor,  and  the  heirs  and  assignees  J 
Lite  survivor.  Now,  tlie  words  litre  are,  "to  them  and  the  sur- 
vivor of  litem,  and  their  heirs  ;"  and  the  question  really  tlirt 
was  this ;  -Theic  can  be  no  doubt' that  the  words  '  their  InirV 
refer  to  the  two,  and  the  question  was  really  whether  *  their 
heirs'  also  extended  to  the  survivors;  and  as  there  isaliniiU- 
tion  to  the  two,  and  to  the  survivor  of  them,  tlie  word*  '  their 
helm,'  by  the  natural  construction  of  thorn,  scorn  to  eiltDd 
both  to  the  two  and  to  the  survivor,  and  then  alt  that  Jpfluw 
is  quite  a  matter  of  course.  Than  conies  this  passage,  wbn.ii 
was  not  referred  lo  by  either  of  the  learned  Judges,  and  if  est 
rcfeired  to  In  the  reasons  given  by  .the  defendant — "If  ibt 
right  be  taken  to  two  strangers, and  to  the  heirs  of  oneof  thin, 
he  to  whose  heirs  the  fee  is  taken  is  the  only  fiar;  the  i%U 
of  the  other  resolves  into  a  naked  liferent."  Now,  my  Lonk, 
I  press  the  words  which  follow  upon  your  Ijordrfiipe'atten&m- 
"  Alt  the  rules  arise  naturally  from  the  import  of  the  setcnJ 
expressions."  There  is  no  magic  In  it.  The  question  Hmpli 
is,  what  is  the  meaning  of  the  parties,  and  they  have  told  yea 
what  their  meaning  is.  Krskine  tells  you  distinctly,  thatwbere 
there  is  a  limitation  to  two,  ami  to  one  of  them,  one  takes  toe 
fee,  and  the  other  lakes  the  liferent  only .  If  there  be  a  hoila- 
tiou  to  five,  and  the  survivors  and  survivor,  and  the  bein  ssJ 
the  assigns  of  the  survivor,  what  is  there  to  distinguish  betwnfl 
the  two  cases  ?  In  tho  one  case,  the  person  is  known  and  dV 
signuted  as  Thomas  or  William  ;  in  the  other  case,  the  rereoo 
Is  unknown.  You  do  not  know  who  will  be  Ihs)  snrvi  vor.  BK 
the  law  allows  of  such  a  limitation  ;  and  when  tlie  psnos  it 
ascertained,  he  then  takes  in  precisely  the  same  wsj  stil  kc 
had  been  named  in  the  instrument.  It  is  therefore  clear,  Hal 
according  to  the  very  passage  here  referred  to  in  BrskiOe,' tbh 
Is  a  good  limitation  to  tho  survivor  In  fan,  and  Gateoi  I* 
shaken  by  the  rules  of  Scotch  law. 

Then,  my  Lords,  this  passe 
49,  is  referred  to—"  When)  il 
vor  and  their  heirs,"— which  is  the  satae  date  as  is, pat  a*  Kr- 
skine "  each  has  a  fee  which  his  debts  will  affect,  i  Thi  .forti. 
vor,  indeed,  will  become  solo  fiar,  but  tho  right  thus  be««W 
seems  to  be  of  the  nature  of  a  mere  destination  ;  for  dt**r  '■<■ 
tbu  parties  may  onerously  dispose  of  or  grant  ■Metritis*  •*» 
the  subject,  which  will  be  effeetuul  notwithstanding  th**»U 
nation  to  the  other, — or  hiacrtditius  may  adjiuj^ili  awlv 
defeat  the  right  of  the  associate."  That  is  LusMu-jt «  U>t«» 
jointly  aud  their  heirs  ;  una  tliunuh  tile  silrviror  wilfbti  Ik 
uhBolute  fiar  if  be  should  survive,  yet  each  has 'tbe>'iii)M 
tlou  of  the  fee  to  him  in  the' meantime.  Tlnu  cUM*  tMr 
words,  which  have  not  been  uiivvilen  tu  injfai  jnilsjnjuH" 
tho  reasons— "  Where  it  is  '  to,  two  jointly,  Md.shehnk" 
one  of  them,"  the  one  less  tawwreil  is  a  hare  liftretJiji,-  tut 
other  is  a  fiar,  and  not  only  cannot  be  gratuitously  awji <'■*■ 
ed,  but  cannot,  even  by  onci.  u»  eonvry^s^b'daMHhjt:^ 
his  right,"  That  is  exavUy  tho  casu.  Ueiore,  J'uWBWjirw* 
Iheru  is  nothing  here  about  liferent.     The  fi>t  fajnw.r1> 
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expressly  puts  it  ie,  that  whe'e  it  is  to  tiro  jointly,  mill  the 
heirs  of  one  of  tin  in,  it  must  go  to  the  one  to  whom  the  fee  U 
assigned  to  go,  and  It  cannot  be  prevented  b»ing  charged  with 
tbadabtt. 

Thin,  what  \t  tlie  true  construction  here  according  to  these 
decisions,  and  according  to  theso  rides  f  It  I*  simply  tliut 
tlie  two  take  an  lift  renter*  without  the  word  "  Inheritance ;" 
and  the  word  "  Inheritance"  not  belnn  necessary  In  the  Scotch 
law,  that  does  not  exclude  such  a  hmit*tion  as  thin,  wh.re 
there  are  wordsof  inhcritanceappliciibleto  one,  whichever  inny 
1«  the  survivor,  and  not  applicable  to  the,  other.  Therefore 
the  limitation  to  them, and  the  survivors  and  survivor  of  them, 
ami  ibe  heirs  and  assigns  of  the  survivor,  must  he  to  lliein 
as  lifereuteis,  and  the  survivors  and  survivor  of  them,  and 
then  the  fee  to  the  last  taker.  I  have  already  said  tl(at  one 
of  them  must  be  the  survivor ;  aud  the  limitation,  Wing  ax  if 
Kiev  could  all  dispose,  that  power  is  entirety  consistent  with 
the  limitation.  "     '     , 

My  Lords,  I  hare  given  my  aruious  cOnalAYfa».bn  W  tb\t 
case,  partlv  from  mv  respect  to  the  learned  Judge?  who  decided 
tlie  case  i'n  Scotland,  and  also  from  it*,  Oejrijf  a  hi*  the' dec), 
don  of  which  fa  dependent  upon  Scotch  law.  I  have  come 
to  a  clear  opinion  that  this  is  a  decision  irbkfrcau'nbt  be  sup. 
ported,  and  which  was  not  called  for;  because  the  result  of  it  la 
Dot  to  effect  the  object  of  the  deed,  so  as  to  let  the  destination 
go  to  the  parties  according  to  Its  language,  but  it  Is  Indirectly 
to  put  upon  it  a  very  strained  construction,  when,  if  yen  al- 
lowed tin;  deed  to  speak  for  itself,  according  to  the  natural 
conrtiuctionof  the  words,  and  according  to  the  rules  of  Scutch 
law,  every  object  contained  in  it  would  be  effected.  I  there- 
fore move  your  Lordships  thai  the  judgment  of  the  Court  of 
Exchequer  be  reversed. 

Judgment  reverted. 

Dodds  and  Greig,  PUnntifft'  Solicitor*— J.  Timm,  Solicitor  of 
Inland  Revenue, /or  Defendant.— (U.D  F.) 


Second  Division. 
Omitted  of  proper  date — T>A  June  18S3. 
No.  27!). — A,  E.  Lock  ha  n  t  of  Cleghoru,  Petitioner. 
Entsil— Improvements—  Statute  1 1  and  12  Vict,  c  36,  tj  26 — 
Conptmarion  mosey  due  by  a  raiJmat/  company  for  land  taken, 
aVoirtd  lo  be  applied  by  an  heir  of  entail  in  repai/intnt  of  the  ex- 
peme  o)  rebuilding  and fitting  apaftnur  will  tin  die  wtuilul  estate, 
on  1*«  fen"  of  entail  undertaking  to  insure  the  LuilJitu/i  anil  ma- 
chinerj  agaiitlt  fire. 

This  was  a  petition  under  §  26  of  the  Entail  Amend- 
ment Act,  11  and  12  Vict,  e.  86,  by  the  heir  of  entail 
in  possession  of  the  lands  and  barony  of  Cleghorn  and 
others,  fur  authority  to  uplift  and  apply  Xdfcijj,  consigned 
ia  bank  by  the  Caledonian  Itaihray  Company,  as  com- 
pensation for  part  of  the  entailed  lands  taken  by  them 
for  the  purposes  of  their  railway. 

The  petition  set  forth — 
"Tiiuttur  lime  imineniorisl  there  hs*  been  on  the  said  entailed 
«t»ie,  a  Intnl.  burl  v,  and  flour  mill,  tu  which  the  lands  of 
'lie  bsreny  und  Olbel  It  mis  are  thirled;  and  the  *a me  having 
tecum*  ukt  and  worn  out,  and  quite  inefficient  for  serving  the 
f'i't  the  petitioner,  in  the  corse  of  the  year*  18-11)  aud  18W, 
rebuilt  and  Bew-tlHed  the  mill,  kiln,  and  pertinents — having 
frvaU.v  enlarged  tlio  same,  and  placed  new  and  improved  ma- 
chinery therein  ;  the  expense  of  wbi>b  operation*,  being  all  per- 
manent Improvements  upon  the  said  entailed  estate,  amounted 
■o  die  aam  of  £703:7)6" 

And  the  petitioner  craved  authority  to  uplift  the  sum 
conaignco  by  the  railway  company,  aud  to  apply  It  in 
repay rnent  pro  tanlo  of  the  sum  expended  in  rebuilding 
and  refitting  the  mill,  kiln,  and  pertinents,  and  of  the 
expenses  of  tbo  present  application. 

The  Court  remitted  to  Mr.  Scott — 
"  to  iii'peet  tlie  mill,  kiln,  and  pertinems,  which  have  been  re- 
*>oil(  aud  refilled  l,y  the  petitioner,  »«  mentioned  in  the  petition, 
"H  report  whether  the  said  operations  appear  to  be  of  the 
mlnreorttie  improvements  contemplated  by  the  act  of  p.ir- 
l>uint'tlieiein  mentioned,  and  lluit  the  expenditure  haa  been 


bo-afidt  made  by  the  petitioner  while  he  was  heir  of  entail  in 
possession  of  the  estate." 

Mr,  Scott  having  reported  in  the  affirmative,  the  peti- 
tioner moved  for  warrant  in  terms  of  his  prayer. 

It  mts  observed  on  the  Bench,  that  there  was  some 
difficulty  in  applying  the  money  as  proposed,  inasmuch 
asa  mill  was  a  building  particularly  exposed  to  fire,  aiul 
uould,  therefore,  scarcely  be  considered  a  permanent  im- 
provement, unless  some  security  were  afforded  against  its 
being  lost  to  tbe  estate  through  any  such  casualty. 
.  Mure — It  was  entirely  a  question  fur  the  discretion  of 
tbe  Court.  At  the  same  time,  the  Montgomery  Act,  in 
allowing  money  laid  out  in  repairing  or  rebuilding  man- 
sion-houses, to  form  improvement  debt,  specially  referred 
to  their  liability  to  destruction  by  fire — 1U  Ueo.  III. 
0,61,  §28. 

The  Court  pronounced  the  following  interlocutor  >— 

"Find thai  the  expenditure  is  duly  vouched,  end  that 

the  said  improvements  are  of  the  character  ot  improvements 
contemplated  by  the  act  of  parliament  mentioned  in  Hie  peii 
ti.iri ;  and  in  respect  the  petitioner  undertakes  thilt  thu  mill, 
kiln,  and  machinery  now  erected  by  him,  shall  be  insured  against 
Are  by  means  ot  an  insurance  to  lie  envoi  ed  thereon,  aathoriM 
the  petitioner  tu  uplift  and  apply  the  sum  uf£ SSS  i  S:  4  of  pur- 
chase money  or  compensation  mentioned  in  tlie  peiiii.m,  and 
Consigned  in  the  Bank  of  Scotland,  in  repayment  p-o  tantu  of 
the  said  sum  of  £793:7  :5:  Grant  warrant,"  &u. 

Ad.  Mure ;  Tods  and  Romanes,  W.S.  Agentt.—R.  Clerk.— 
(W.G.T.) 


28(A  June  1852. 

Second  Division. 

No.  280. — Mrs.  Jessie  Hvndmak  Miller  or  Qjibrso" 

aud  others,  o.  Mrs.  JANBr  M'liKOD  or  Miller,  Com- 

Heritable  and  Moveable—  Trust-Settle  mont  —  Clause  —  Con- 
st ruction — A  party  left  a  tiutt-deed  and  uttttmctit,  by  trhieh  the 
truttea  sen  directed  to  concert  hit  vholc  metmi  and  en/ale  int-r 
aah,  and  to  invttl  in  good  heritable  iceurily,  or  in  heii'ablt  or 
other  property  vnich  they  might  deem  tuft  and  »cu<  c,  thr  trh-ite 
raidut  for  behoof  of  hie  children  equally,  b-l  in  liferent  oi.li/.  and 
to  their  hart  and  waztiort  i*  fee,  declaring  that  it  thjuldbein 
the  poser  of  the.  children  to  bin  aid  bequeath,  by  a  deed  mortis 
causa,  lo  any  ptreont  dug  aught  think  proper.  "  the  vhvk,  or  a 
portion  of  laid  fee,  but  failing  each  btquat.  the  dedina'ion  above 
mentioned  lhali  take  effect."  The  ruiilue  of  the  ef.ete  wan  ■■- 
vetted  by  the  truiteee,  part  on  mov&ible  and  part  on  heritable 
eecuritiet.  One  of  the  cn'ddren  died  leaving  a  tatameat,  by  which 
he  appointed  hit  vife  hit  toft  lettameiitary  leyatrix,  leaning  and 
bequeathing  lo  her  "  the  whole  goodi,  gear,  debtr,  mni>  of  otoney, 
/tooteheld-fuinilure,  tad  whole  other  mtntablei  iclukoevtr,"  Utat 
might  pertain  or  be  mting-otring  to  him  at  the  time  of  hit  tleeeau — 
Held,  1.  That  it  it  not  neetttary.  for  the  effectual  execution  of  a 
poieer  of  btqartt,  dud  the  deed  proceeding  ufMis  that  puwer  eliatl 
bear  txprea  refrrtnot  to  the  deed  conferring  it.  2.  That  the  letta  • 
meat,  although  it  oontained  no  reference  to  the  deed  which  canfcired 
the  power  of  btquut,  carried  that  port  of  the  tcatalor'i  thare  in  hit 
father'*  tttatt  which  mat  heritably,  at  well  a*  that  vhtah  mat 
maueably  inoetttd. 

This  was  an  action  of  mnltiplcpoinding  raised  by  tho 
trustees  of  the  late  Alexander  Miller,  the  fund  in  medio 
being  the  balanc*  of  the  share  of  the  late  William  Mil- 
ler (Alexander's  son)  of  the  residue  of  his  father's  estate. 
Tho  claimants  were,  on  the  one  hand,  two  of  the  sisters 
of  the  late  William  Miller,  and  their  husbands,  and,  on 
the  other,  William  Miller's  widow. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, tho  note  to  which  contains  the  whole  facts:— - 

"  Finds  tbe  raisers  of  tbe  multiplepoinding  entitled  to  the 
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taanand U\  T«p6rtr  Heptl* the  rti Jto  for  MrH'  Jf*«fe'HjndiilRiY 
HHWor(k4*«Mi  arid  Ur  Flora  TtiaasW' Mil  !»*■«*  ■Bwh- 
atnWnadi  their  b'Mlmoda,  and  itwwiwt  'KrtivHs,;itTr«  i*rfLis' 
tM  oatftriM*  Mr*.  Jaatit  M-baod  of  Hllhiri ml'terrns'Of  brft- 
nWtuI.toUi^wbolc  fundi*  ««•%>,  fMCJM  JedtlMrloH'bf  «lee*- ' 

MnNm^boM  due-tb  the  tataer*,  aa  lh*Unifa'*tMtlPte'ta.!te«la!nii' 
■hWHwdifbC,  aead  d*cerne  agaltirt  the  rtH*jt*J*ib«|i"fcWW|  i« 

tbe'pTeftreawe,  and'for  puynient  aatordtttglVl  iiHtid*'hb-B*j' 
pknww  diwto  aiiy  of  tijecLilm«mts,Bnid  de<*^n«;  ■'■  '  ■  '  r-  ■  i  . 
■; ''uSfcfc.— -Alaa-ander  Miller,  by  a  trtist  deiid  And  ■Mttlerhierio 
duted  Sertettibet  13,  1»H,  thn  fnportftlli  tUlift  of  Vl'Meli,  dh*. " 
jx»f»g  of -the  rasMoe/u  ftttryqiiotod'lft  tile  ■mnrlt.wXfadvrHXj- 
for  tliu'mlKnKfO  IKrfccW  hla  trnattoea  to -eon  vet tr  bis  whole  uteana' 
aBdeahWlntoflasbyaiidtdliivertin  -piod.  IWri-ituliK.  nwurtty,'. 
or  In  UeriMMelwrimltBf-pMpcMy'uriluh  taev  dv«m  safe  »i>d- 
areure,  MMH*hOte'T«l<i»*-fliKrehfi  «»  Uetioof  -«*<Mb  Tour  chlU" 
dJMii'kMn>*>HiwiB«d,<W|«tll*-«nliofi^tht)tn,«hare  Mid  «a*Te  alfh<v 

UUiltnnnft>r«tltvTurl«h(*r'JilM*MIBBiiiHJ'i)Hrtv,  and  VsriOdtng1 
tf»i-rtHJ!^d»i*f-l«r**«6W(!(lilM'Uie-J*M'-'*«rt)iH  tit  tb«-  OBM-oT 
daughters,  and  their  beirsandeuccestoniin  fee.  HeempoWera- 
thaittnatuev toi^Eiw*ttrfrd]<>»ifclfl***«tfV<<tiiite of  the  restduo 
ta  >a  ilf  -«n  « *if>  I 1  mJ  *h  »  J  ran ,  *t  i  thy y-Ui  i  fi  k'  urn  1 1  r  ■  p  (*y  rot  11*  ■  b  M»fr  -  J 
Mat  fk>'tMc«h1M^»in«  aliorwtafce  ♦tui'rMVwtrritite-tmHi*' 
owbTjaaaea, id  iflaNeasfot  thdchHdtert,  ot-ln-Uie  name*  of 't  few? 
chUrM'4Mnteti^'iir^'tfatab'roMotaniUritDr>(>rU»t''<)K4li^ 
iitibn-'^^He0hHn^-1iirttterjt(hrt--li<fflwtlJistaiil)ing  the  ■**«•■' 
no*lo»«MliwJ  t*VMan»>  *»l*wn,it*,BH»ll  1*  in  Uia  ■  owner  i  of1 

my  raid  children,  or  anv  of  thenl,  to  leant  and  brqttiatk.ty  »'■ 
(fcetfWdHetlS  <Wbi*J<  <eM*av  WAtiV'I^Trtilrt The*'  think  proper 
tl»»<h»lPVM*portl6n«fi«ta  f*i{  lurt  failing  tuck  t>tfymt\  tfce7 
d«M)MtMn  abdte-uerftlbned  shall  taka  effect*'  -■  "it 

AtMttMktf'Utllsr  died  April  I«,  >8*5.  anrrired  by  tNrw ' 
daughters  and  klaaon  WHHaMt.  William  was  tnfco 'mawk.it, - 
the  atoood  tlmo  toll*  ctaimaflt  dwrrtt  M'Usdt  bH  diud  wftlv 
out  kM  by  etttwr  wif*.  rrtortiiMaMoond  nMntAgc,bSe!i<s' 
rated  a  kalMMnt  in  DtVMH  of  Janet 41*L«id,< 'by  trMcfc  he' 
appnintadberlrlffMde'aiieefrtriXHnd  *«nVvcnait  legatory ''lear. 
ing  ahd'b«ijUwlWliK:to  ht'r  tlis  whoW  Roods,  grtarn  dehtH,  sums 
of '-UMiwy,  W>n«*i*tfurtillin*V  md'tch***  otUer  trMveal.fc*.' 
nhattotfcr that- in ijht'jiBrta toot  twinwH»^-oirtiis;  tb  trtuial: 
tR«llinu»fhlwrlMWb;»»krit(jc«*)>n.'TO<i(fliar¥arid*i:i«i»Wei!* 
tbereot  and'aH'thati  MviMleMiidfer  t*»t'lnl*>tf,ufl>codii»ten«' 
t*.f«llo*»rter«»n.  ;  W&nsai mf t*6  jfcnw**rf id Wrfttion,  wtk-i, 
bowertr,-  WWmtvKr  iWtW.Hwli'^Bji  -a'tjoWnr^rtal  .dAirW&ci{- 
d«Ud  Doeetntiei:Ti-ie4»1'^w»euWid-bj«.|linv  arwufanrt  M'J^urti  ■ 
■*l*htto;vlaw!i*-*un»*h|f.'»)l'dwiwr!**  tb'ibe  WtMdlty**' 
tlWMitf !  tetartnawt,  «hff  (ivawile)  alrh'rteriqbeatlonilof-eVUtrl 
kind,  tao  aaidlWflllam  WllMoMNdW)  i*M**«*  V'^'aliw  *«,■' 
bMtndtiovt-<-tirmb(»attb«laf;.tft*aW(i  teMam«U,'oMi«Mi!toJi 


tnatraa  ihall  oonrti  t 
und  ahall  M*At  in  Mod  lurttelile  Menttfy.'ordtttiMjtkMti  «m 
o«liet  property  whtdl  thfiy  dewoi  aafe'  anit  ie««r«;  tfwiwbola' 
raridnattfaaTedf  fcnlrabbof  of  hiyfoui"«liildren'  litfrac-ntuMtf,  1 
eqnaHji:»BiaeDBHhetn,'*at«.aw«.,Bliaie  «Uko,rbat;ia  -tiftorat-,1 
for  their  liferent  me  allenarly,  iin(tw»t«feotdbtcbj<Ul»trdeMaii 
or  dosda,  nr  Ihe'  dllifteoco-  If  thatr  oTedlCOK,  and  «wi«arVe 
Tiivi*yi  <* tins  <ftt*jvk,iit>l  iTif  Ht»ibir«d9*irwri't(lM^JiteM.-oT' 
any  of  tfcot»i'inkr?nuryi  and  '*btaflM:thMa'  byMie  .labia;  nr: 
doMhofaaoh  taaibaLd^oa'tiwi^Hllgaiioa^thelr.rnjdHwnMtui*] 
(rf-th«ii*«Jrii:»i«ti  aofortfora  hi'fuar  B«t  4eete(to«  fJwajH' 
ttpbibtbaanValnilN  powar  of  .raj  Mtd>truta«*vlf4*ayiahi|llb'. 
prdpanrtDT^  oe.tfaM portion  oKIhe  aMra  irfaaW  ieada»l 
faUjtigiiTOitJiHuu'oiio  of  «B)MiJd>rti«driay,  add  fiinanaaiaaift 
■  intimtiWbicwnafaAfUbnrJchi 
wdutaiaifcjanji  Kc>kiia4a<BBtha^ 


la.  bbelrwvn  anawea^fca  todataaalftattay'aaadiptillda 


na«aa,.-Qfl'aha~aaJ(fei:RlWr 


wiath«S 


sHMlr^o;  iBaolarJ ng  Artber,  1 


to-ten.oa*dlW^i»»tli,Jiy*(»Md  ab'dmdkarmrtU  owaa.iDBaagi: 
iWwrKti«7jlaiiikjI»t(»[>ei,lll»^oJtj^t^pon«iQn)-oljtfaklal''»  »> 


SmXS 


.  BiMlr.atqittWt  ^kaid<stli>aitidaiai>f>fm>iitlnlok>nBcLi 
;  ftctOjr  Ikclarinf}  afaaaf  m  dhat  *  ha  Jpnwiao  nai  i«tl  an 

ladnUiaiTOttr  af^ailnaiM  aWft«*t(jtkatliM,4a« H#i*o( 

TaWaj#fcMti»aJW  P"**  ■*  wW  ' 

00  otuI  tstll  ,a)m  inn  lA      >i9bn9>i9  *>  o) 


r,  dini«cie«,  and  cotrreyato  tM  aald  Jk«**1*od,  ^1 
Hitlar,  Ma  apoosa,  in  caae  aha  inirlaorWaaiilcai  th.«W, 
gooda,  gear,  dtrfcta,  aaiua  of  uonajVdKanwfcaM-lkmiitare.  ua 
whole  other  moveabtua  »hana>e»lT  tliat.  mat*-  ptraaia  *  * 
rearing  anal  owtag-to  hto  at  thotlm*  of  liia  ttbttMe,  ■aaS-.iL 
whtdf  aooctMraand  roMt»«ti(«n«-tri*re««;  and  aJt  that  hoii 
lw»«d,-or  taayilw<tf»peMns!*o'iie«<>w  tbtaNpM |  and  BV  act 
WUt!MoiM*!lerW™ur«a*p»a*!ri*tfa*«a*ai  BMjnaaiu 
mfnothm  «  riWattkhHiM  kf fkMdi  Wlian»t«4MMa,4iii  aaV^* 
Ba'tilaMa^dantrWaa^-.aiHwraid-Wgaiatwialih  Utopaeiai 
nod  auiter  *be  tonOl  (man  «(wcl  fl  ed-  tit  -t Oe  «tia>  itUanaaat 

vM^*Mfet».iU»kr!dlod;i«wrt*r(o^piodJ«Jy[>a«ai;.;4ta. 
death,  tUErnfliduaryiflaidsitf  Ate™rirterl»UB«f/tl«(t-,«fciili-"j*c 
atl^aJidtsimiatte^nJitie  inMiim.to'tbrf*arillyii»*fiaa'«i(  iu- 
codti  nJBrq<faatadwatnodDM(tt«  nhia*xaalaf'i«K7  B#..t*  Ma 
£10,000  is  aaid  to  hava  been  inverted  in  ■kwalNiabfa'Waann 
Tb^l1]s..di^^rW(i*he*B»pC«H»'af  tAkfaEW.tWe  flohtd  I 
c«*i*«d*«iMrti«bi»4ri*dted/  TM>f>tManMa1t af«nff< 
of-tfaa  iaa4aWo«a!»aaJaeMaaaaiUa'pdajia*atJ-  ■:--"  r.-i. 

Ml  In  abaao-cSneuttiBHiIfcisfie-  nuntie  imadttptMalBAiti*  ^ 
baew.-tao«»4ft  ilqc-Ahuandar-YUiOerr*  maUw."-.  thW  few  .. 
uwdioi^tllB balxne*«f  WaUUni  llcnertoaham oCUtarotd*' 
hta  *ei.ar'a*ii»iart,-,-t»,  fwadbo  ofil»:b»T*ne-  Ww*.  p^d  dunv 
the  true)/  nnder  jtio  ipoateVgWeti -tb  the  tmatoM  of  pa\tni  ■  ■ 
ofithB'Wn«ilclad*-aV-thlnl  of  liar  ahareL  Th*  oonp>«u- 
pVUatata  M  m>H-tt*&<tv  Miller,  tw  widow  of  WlRbaatWIc 
omrthn-ono  liund,  alid  lnrn.bf'Uie  daaajliun^f-Aleiaiiiler  ■■ 
le^a^theiriaaaiUandaV'aDithe •other.  No  mppoartunx  inBiu 
fdr  tlifl  iliiri  rilaigiiter.  ./■  -  ... 

■«  Jilmrf: M-teuil'  oc  Milhjr;  Ota  widow,  olaioaa  fat  reafaet  .-f 
hor  kuabawd a.wta\  as  oartr(iig'«taai  whoi*  of  bar  ba>4u-r- 
b  ham  I  n.  *  be  reaid  ua:  of  Jiia  mhar*«»iwaeaa)on;  ari  thont  adtaea" 
to;tba  obaraetortod  *ha  itttaiattmnfundar  arKkfafa  taaa  mn.-: 
la.ttM'baMi.oHh*'tmBlw«*    -  j.v--.-- 

■f  WllHeani  Mill.* fl  ■dfBere,  wimihavatvaute'arnaktWFe  n 
IrraiBliuB  ratbdf  dktoi-tot'tlie  wxtio>n>Mhe  ria.lm-  reoak- 
iitjr-fwnaaWrliiitirtJliaAtla'ofat*  trwh**,' fiBBaa  tiea>>eafbi m 
hciranuttiuncra  of  their  brother's  share,  so  far  as  teritaPr 
invpitud,  ■t*dh»twiTeJeit>by.  r*i«i*wp*es*Bia^AiU**fl»ert" 


licceaniiry  by  thajjavraf  * 

dbfei-  f  AWi^tKi-'tllfflittW^}-  general  itvrflc,  wrdf  h;H  be  bat 
tapRarivrrijto-3e^toJtWipo*^i«Wkt)haw«ejUTiediL    %» 

«»|J*J*8r^ilfefl'WBU»tfMm^BViJi^rteiTrtf^ 

r '■'— '  "  "■  " '■"'"       ~"i(*«»v« ' '  ' 

•c«tfniac(e»efctnt     r*Tw(iIiiS  W^'ifiSBJaw'VSftia*: 

j^Sat.lbaD«s>aiha>it  ralaar  1a ^aaaA^aaM»ii«Be y>H*> 


f*.»iMWtato^fc^i«r«tthW»rbrf^p«c^**r. 


aaaaaaaaa.^aiatyn,    H.MaaJiaiaajll  af 


»}M   '  1  Hi  Mall  aahP 


awl** 


m  in;aa?oittiw*iiop«.faiBfcy  dgtoagfcaa«»«lpa<rr 
.  tha.i^ial(M.tfca^aaaoiei^a»raiqnaMa>^af  aWWajayy 


soil. 


IS'  TUB  COURT.  OF-  SESSIOI^  tkt. 


'lie  Lord  Ofiitisjj-  tttulu  tills  isiitHitiiwi  on  her  part  Is  veil 
>uudrd>.'  It  njlgbtliiu'ei^rn  otherwise  ;  at  lanet  there  would* 
i;ive  been  very  plausible  ground  for  arguing  tbat  the  residue 
ail  breoma  heritage  in  tlie  person  of  lie  children,  if  any  beri- 
dk  investment  hart  Wn  taken  f^ieriedly  in  the  name  of  the 
hildren;  but  whito  it  rmnainedwithtbo  triBtei's.  thecharabtdi 
■i  tliu  fund  m  attains  It- -at  oath.  »n(i»nliject.iillJJii«*(ly  tmw- 
iiiui-iitarjr  lieqtietf,  could  acarcoly  be  heJt)  1«  hiTe.ba^ni^CGt^' 
d.  Tlio:,tv,idtf«w.T<rfenwi.irepecb*]I|r  to  Mn.'BeDlB.  IViuuip)™,- 
US2,  11U.J  the;  airtbjjritks  rliM-a  quoted.;  *Oll.  in'th  -ji*rtii» 
iund«d  (4«n-th*;)oi>8  series  of  oiu«», sot:  porl>*r«>  eniily  rev. 
..iMLHi,bl^.«8d'irl)iclliovotVttrtf-^tBtilnnu4i4h«j|nt>r><ir(y 
■it  In  tr««,iaJi»ril»if]o-oi.M«iyBBlfl*iiiitfle/b<uiai»imifj  .lUbef. 
..ml  Or;iiiiiwjiUulll:»et.gi)  over  thrae  ptrcHdoiKB.iiikiioUilii^ 
Ik  result.  OBT»T>|ii<)»Uie-to4bii^cBM|ika,iUwi>lw*»PP<w'»  the" 
]»iimi£tlia,»Mk*W.,Lr   I-  ••■   n.,.,1  -j-„rf  <>1  biitt  si  OWlM'iA 

'•  Hut  tiieru  il  aivoO»er:»iid..B  aepMate  amnttr-to  tht!:plu».Ofl 
he  dniijthtem •■■  'Jfae  rfeofarotion.rf  <Ah»«htiin^-MJUta-j>a*..<u.lris> 
Mhfu-n'B  di^poeitioa  of- their KpaWtalfeWe*je£twMMi  mini 
.:  rend  ii* inWrJiedwH  to  hie fjuhIdov  ■HuAutliOiifef'H.eedli  oLilrt 
ii  if.tiii  and  Uifuemh  by,  a  deed  Moraji'iSeHBlA-aild  tbCTo«*o<no 
lords  mora  expresnive  of  a.  Uftt  williamd  toKtamflBtl—  Ii  titer  her-. 
1 1  ii  re  of  I  lia  retidnu  ;  au<!  lankro  etti-ctBHl  bis  ontEjiWttPaftn)*. 
■f  tlit  rrNdite  only  on.  the  failnie  of  muh  trgatil.]::i.n-iMnc: 
mrdB,  h«  instructs  his  triMtee*.  to  JtilaBlfeotto  ttiB-ohildmnV 
•i!i|iiMt.  just  RS  much  »-j[  be  had  ■  said -+pa.y"  ■d*er  K>  the  ;partrT 
onhow  tbey  abajl  bequeath  thin  lirnA  '  'Uhrarif,:  underline.. 
lUttiuiity  of  .tbo  cose  of  Ilyelup,  a  genertdr  Kottlomeiit  of  all  fnX-l 
"iiiil  property  shall  lie  held  to  he  an  eieioisonf  the -paWKr,.  unit  i 
o  i  xuIimIb  the  upeolal  bequest  of  any  ritlijert  which:  thvitekta- 
lii  is  entitled  to  leave  by  teetamttit.  ttio  sill  and  contract,  in  ■ 
liin  in»t«i)<v,.tnust  npareto  as eatlsrying  tho  Tequintloarilnof- 
Iig  trust.  ,Tbp  Lord  Ordinary  hero  also,  holda  thaoleirnof  thai 
'  ill  on  (o  l>e  good,  and  that  the  anawtr  of  tile  otb«r  dsiliwmta 
,  ii^ii,,iil(!li^fou'Mled«p<ui.tlieiave»toiofi»  Iwirag  heribibl*  tn 
!x  trustee*;  to  wtiatcver  roan  ner  they  h*Ai  tbe  -fiwdBv  ttu»y> 
vtre  bunnd  «  uben  the  dh-octioa*  oEitieidaed-  under- wnidi 
boy  held.    ;.  ....  .     ,,  ..,:-  ......     •     :  „r   :,.  e   .-  .■  , ....  .  - 

"The  Lord  -Ordinary,  tbosefcre,.  fcoi  pTefiirreclrthe  Ividowj. 
■■Vi:li  rcepctt-to^tilniQ).  by  tba6iiiter,fo):*hoTa  no.ap4(earaT^e 
.as  i,;ell  s(,a<l*v  1m>;  might  »ot  nte«f*»ri}>'  bs»r prri«irodUie- 
aMow;  but  tnr.WHOMi  »f»iti»t  tbei.'ofjlprtJKn  pnotwa-BialtHi- 
ki  r^lit,  tk-art-»ad.lbea)is  do  mwdwf  tofciqg  anydwIjUDtioD. 

■'  1  rit  cann  ilooeoot  appoar  to.be  one.  for  el; pauses."     i,- 

Mrs.  firiersoh  imd  her  ■raterlfeeliiirtie'?,ihri  jrfeaJ»/J— 
The  reclaimer'B  claiW  ?;aB  litrdttjfj  ill  tbat  part1^.  >V)%ib,! 
Miller's  share  of.theii;-  fatb*ti  isatate  ™hici,ff*a.'iiy«a«i 
in  heritage.  Tbere 'OonUf  bew>;uWit  th*t that *a» Sb 
(*'lf  herHabioil«M;-»tc«rifiMgl't(l  it^e'o^dihiu,y  'rtiley 

^evfthaAiItw^.lieriuWyiftT^od^yrtt/ittfliWoiivwA^ 

.'.■>r,iin^,lo  tha;«idi»arrimk'(WonIdpiiIyi»DWj.  what- 
was  m  iB»elf  iiir>veabl«:'fiSLttftHe'-ln6''rWf^n«'M'tllae" 
i-nwnr,  isj-  .+?1iia*..  ;^6p4!  it'ApiiJ'dije p^i^d^.r^'^as.'eW,' 
["iwctco*  m  bequeath  tttue  BubjectB.'  In):ti^i!.^irPnBte-. 
-ti'im^.thp-.ttmfr.pitei^eHitioii^*  tte-iiewd' ofHwqUest 
itm,  tbMi*#l*Bflt''rtrW'fftt«Wr*M't3P  WW 'BWMtt* W ftW" 


']  V^lfbam  ffi^j^n.s^aflS(4rr*U^»^tir^illB.wl)9)B 

^nre.hentabloand  movcablGj-ihBioaaB.wonld  ii»v* -bcM.. 
''"'re  .■fiwxwfhM^^fj  *er"««ew!'"-0B»bcBHi'^6«i  :May 

^d^ii|((aAi^|;rt4|ITu,,jmbai)|hU:lhttlrtKI«ltei4MuMpdf, 
'"t  l^mj  Oed«iltv«iiniiHs«TB|bdAi*a**!dto*  ww:wer*r>  tMti 
'""  W<  U>ea«fbttted.^iilii!i^]uani«l;aTHiinU«iannMwnti 
7  lllt'  ^»».:of;ff«aultyj  iThBt:it|tabteiit,ihi>w»cer,irkl«w-iiw.- 
'  ■■-'-■■■-  io..«iy  iwfcid- .  a-ba.icmws  .and-  prliKi|iiM.k(l«*Eted  to.  Im 
■1'\™uneo{.n^««iralRpi«^bk!tntiio.t)e«rSr)n.*ivhsrid.' 
.  ^^h!».liMllMt«haide*d*«^Wilb:amHlllw-<drJi»tbMr> 
in  etpwpa.j^Mfcjft.Mfce.*  4bw .«o-«r u.«t  faetthj  t»n#*rr«i: ■ 
""  wm  bKbia,t>tfi«tVi]tkL  -iChM't  aWNt'itHkNtt  «i*ff 
"PpliiMhU>ito.ttk>  cfM.af^WttlMaiMllhnfei  •HUiwnb.t  pmix 
«  tb«  Wi«,pn^nyTwtob[k.»da«u«4F.».l*.  M<«jtli-,»bt' 
"'"»  wwftl.toiwMabjlt  U  wit  ri*i|»>»d^M«bd*«ffl»Hh«i«*V 


us  it. Is  lo  t4wt  pmt;»hiolv  ii  Mid  ts  be  heritable.  {tbmnM 
bo  malnuiu^ii,  itintt-liK-tlie  Uw  of  SuoUaud  a  man  mmt.refet.i*; 
hia  e«fi  «h*d-l*jH"!  puwar  and  faculty  amfernd  od-Wutiifl* 
thedoed  nf:Bitl|jrii,prtriy,  althougti  ttmt  power  ht  magbt.fo  bat 
exeruintnl  l^y . iitui,  lUntil ■■■  uompnratirely  reeeot  pcrindvua-. 
auult  poipl  icvar  QuUined  to  aSuou  Uwycr  |  tnitiOeikaBeqitencw: 
ol!  disuoyMTH-aiaaiW  the  U«  of  Eoglaml,  ilw  qutaboii: .»»..  ■('. 
k'ugiri.raUiW*"  tlw_<i»B«;of  BjFftopt «nd  ire  liam ■aiwa.liaa)  OB*; 
casion  to  notii'it.ii,  in. uncial  rLttut,  eaiKI,  lit  wltjch.'ufe.poiirttd' 
out  thatilbe  pnbcj.[.1l'  uf  tlie  law  of  JiiiRlnoU— rvia.  Itmt  u  p*rty 
CitiillOt  encrtite  a  puwttr  witlumt  expreaa  reft'enue  tail — sutler 
was  r«omjiiiani  in  the  bjtr  ofSowlland^  \»  luild.  tlBtjt  a_por> 
son.  eicumoa.  an  unliniiivdrilupositiun.  or  ttMUHMtnti auets  a*: 
«Vl^Bfft«tUe»ubJEiU-ni«t«r1w,whidtUi^^*«Bapplt*t,tnaL, 
iWudva  nil  »hie|i  the.  dlapwtter  or  lestatur.  had  .power .to  dis- 
pose of  or  teatoaya.  wiihoul  nferatKe  toltunpowerixastft  Tha  ■ 
deed,  if  Hulfersal  itt  iu  ietni»ii».  dtUby  ui.ititu.wuj'eMelia 
iu  apyiliiiatiun.  i,  haie.tbuuglit.U  4i'«irt»li>.lu:.';s|i(sln.!tliiit: 
eutli  i«  tha, law  ot  gWllau&ileMialiil  iHne.aJiwW  ,b».*tttritd r 

furtlwr.  .  ■■'..  ,  .>.'-,..,: ti.'.-,.   .„;  i  li.-.-.^nisK.  i.l> 

Stcaiti.  Though  in* teManMatordlspveiiion^ieimalitBaaya: 

fi'iHttnily  thM  he  lt»v«*  Ma.ntcpM  agd.NMulu'itQ.sa.'iaiHtttuvJ 
tbM.ia.beU  .to  eaieed.  t»  tterytjiiug,  ■twUHfilP'daj.'wii  Istwl 
jioasCBiioii  or. nut  in-the  |w>Mn  vf.  t)it..t«aMt«rti  .Wo..«aj|,^il»> 

left**!  a risaiiwal  ituamsnt,  U.|ield.(oittt»^»i^rir'iii(«ki4M(»lid.-. 
jnu^t/Ui  ixtitMatui,,,  .Eivry  poatittr.  ia  u«djtrBli«a,j|i)  bj^wwUrti 
by.lsijat.afni^liiliat  tlie  uow«ruu»Wioueii*«iii(W  W.tjelafliruteiir 
by  hia  deed. . .      ,  ■■    ,.;  .,i    |,    ,...-,>    ;:  .:',\\.\n  W\r- \n 

■•Tkirdi  Tliiaiopmpetilioti  mutt  ba  deMnnined  by. tlta.tanm  o£- 
U'iH lain.  Miller'*  dvorl.  We  have  uotiiing  todo;»itiiany  qttea-- 
tion  as  to  the  effeut  of  an  inveattture  of  any  part  Of  ttie>  udm-. 
ratatC)  nudt,  nmltu  theprurieiuofl  of  AleiamlerMiiier's  troM- 
sriilunnint,  upon  hia  cbililrsn.  Suppoaing audi  an  jureatiturB 
(or  rallwr  btJNatltaMt  for  Uw  "owl  investiture. is  obrioualy  uaed  i 
liy mistake  (or.  infcatment)  Itad  buen  Viadein  favour  of  William 
Jiillcr  by  .tlie.truate4a,iuniler  the  clauaa  in  tlie  d*od,  tho  que*; 
tinn,  m  to  whether  .t^e.aliapa  of  that  iaveauaest  taight  Bare 
Htfcctad-  Uto-ouwaiiun  at,  WiliUro  WUler's,  testainfiUj.ui  nut  be, 
f.u-«. ub, ;ai*J  (giro  oo.opiiiiiH*  upon)  it,  .  Slo  fan  ut  ihe-tiuat- 
rmDepiy  w«*  .W-iili*«  Millef».,uHo;ilifcoily  i,«nd;so,w«  nana. 
no  imwerjn.wlth.tlie.iniieattnenu  *»"■  tlie  trust-  estate  initMb* 
tbo  .tMittva,.  mrtiiwbvcfc  WiUhnw  ftluttw'hadinttiliing  .to  «a>." 
Lout,  then,  totlie,  twuiixif,  Atowttnl«rr.iM«ler,ji;tirj»t-ilcedI.»od 
ob^rie-tht  direuiiuoa.io.tlie.irujieaa  .whtaiiii*.  oeiitaiiis — (reada 
bat  per»i)»e(rfuiiHI..)i::SLtj*po^;Uw«urifi^tjteliiidl»etihari- 
tatly  liiseMcd.hy ..tiie/jr«attRi*i,qtiK'iM'Uu  Jiell  that .  thuy  intra 
bound  ao  to.ii)v«rtjUTTi\VI*a  *>Uow*ri  Why  Ito.defld.proMide*,. 
lhat  iMtafthMiWidMti*h(i,d«atu)atu>ii«f  jht) 'fee' before  written, 
it^hal*.bts.in.the.iioM*T  lho*  wjrsajii.Bliiidreti,  w  any  of  tfaenv: 
to  leave  and  bequeath,  by  a  deed  or  deeds  morlii  caata,  to  any 
person  they  Intnh  proper,  the  whole  or  a  portion  of  said  fee," 
^N.^)t-wiIl-*ia^so*vetiK.wlrt--|ii»«*ith*toi*Jan»;.tiie  rooonjmeti. 
ilntiun  to  inveaHJiB  ejiala  onrlNTilHge,  Mid  \l*>  putter  to  i»v«t  i 
Brti-rt»BiHjrtisiti^.ttH.rDSKliieitiiliur  in  ueme  of  the  ultiHnen 
tbbinselT*Bior.*n.iiauia.oflJjt  trualeesJuf  tt«e  d.ihrirerv  iljlhtha- 
Mtwerarf  WtTiogiOn  tto  prupartfyi falling  10  «ohi  of  thuOlMldrea, 
isiira^«rt9lyii:enttjrirfwii[iiaoi1iwti*itbatii|idina!tBe*WatiBlniop. 
ami  ih»H»tari-'t*iDn*ta.jJii*JHml.  ,i:,,,:    ■>,  m,  i-.-.r:  u-.ii  i  ■': 

■)Ke«|«o>g  hiLvi«w.Oae;torin».(a"  tie.deoi.iit  isrdear  thnl.iha. 
ttaa,icoa  H.ena  boaudi  tt>  Sire  «QtMrMta«- directions- whioa  it; 
caeitalnuil.-.  !*>«  itWM  »«hinlie!eonip«oiJi7«t  tlir«rOBtertD.' 
^oiyoweRtoiiisolal^en^udita^ise.oa'.iJiBaaiuu*  ofiketrAM-1. 
ejitaiKab)-  t«i"taa»e«J,iwhVther  it  waaiinreytoii  HorUabryArtenrgi. 
aJtlsi,i*iwl'bBSJi»»o(.don«-ao»ynn>v*ling  U»t .tlie«h'IkUauim*|f> 
legBtfliir  beqaeWh,  :lao>  o»ar  ebe  .*-:ittveet  jtaae''  has  eoun  mad^by, 
tbdtrHteMlt  fAga>c,*T«,(rUsUe»-Bere.direi:toa1.tot(r.T'i!  BffHit: 
Hi  luttHHantat.iiotiiiitbhtaauingiaue  d*«iuiatioo)  of  the  tee:  .rl' 
do.«*,B^*rthnBrfi«h&ti^»*a^ibrjeji  Utb'a  til  Uio  aeveMnLdlliU  ■ 
dnlB  B#™-vilirottflieyia»^bbiiint'l«*»-bwn,bt»nbitjiTeforit» 
fecnHtif«!iriUlt»iili  arBy.eeHlBarttui ouiWiri  cubm*-ihaitaTi,-e»cn ; 
ioitiiabenaoj.lBliaailrlbiilruibiaHiilsathto  denr*fbol  ti>H'«ti]i 
iangBfCBsi 'Mnno  ,Hhe!  Hah. !  iBot  hare  tbo  ■funis' Brni  lb  .that 
r«uW9#*,aiiri.  it-  B-adhihtcd..  that  dno  wiiLof  WilBtta  HIHefi 
la  a-good-dtreotiun  to'tnena,  inaoifar  as  tha  tvaaveaJatc  H\ 
rttwuMbleiiand-I  Uia±  it  l»  nqmdly  clear' tnat  it  l»  efeotuHl 
aaiM  a^irenafaulerior.thtftamtaftata,  wliloh"  li  herlfaol*.* 
l.-**irt!  wj,n(liit.*hile.  -there  arednaes  of  eMetf  Dhtoaitty 
reaoadbartee  wittet  tefavenoo'  to  tin.  eftct'bf 1  **Ve»*am  t  'ii{W« ' 
tanalfariak  I  inJubraaigtracriah  Mid  C»  tbjcara^*t  iU  ■  theW  oaMT 
•re  not  to  be  •xteaded.    At  any  rate,  they  bare  no  appHdt> ' 
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tion  here ;  fur  (here  is  a  clear  declaration  and  direction  to  the 
trustees,  tliat  any  deed  by  tlie  children  legating  and  bequeathing 
their  pur  tion  of  the  residue,  shall  be  eBectual  notwithstanding 
the  investment  in  heritage,  and  [tie  destination  which  the  truster 
contemplated.  In  short,  I  entirely  concur  in  the  result  to  which 
the  Lord  Ordinary  has  arrived,  and  should  regret  W  any  eerlons 
doubt  could  have  arisen  On  tlie  subject. 

Lord  Cockbwn. — I  concur.  I  rest  my  decision  on  the  lemie 
of  tlie  particular  instrument  before  us.  I  do  nljt  a»k' whether 
tlie  truot -subject a  are  lieri  table  or  moveable  ill  tliepeMOnot  the 
triii teen,  I  do  not  think  I  am  called  on  to  pre  any  opinion  un 
that  question.  I  shall  assume  that  the  while  <>  heritable.  The 
testator,  in  reference  to  the  possibility  of  its  being  so,  orchiint  the 
trustees  to  pay  it  aver  conform  tu  the  testament*  uf  Ida  children. 
In  short,  he  says, — my  son  William  shall  leave  and  bequeath 
Ills  property  by  deed  mortit  causa,  if  so  disposed  tu  do,  although 
that  property  should  be  real  in  the  person  of  the  trustees,  lie 
might  Itave  directed  tlie  trustees  to  make  payment  to  William 
Miller's  order,  in  terms  of  a  letter,  or  even  uf  a  verbal  message 
fioni  him.  In  short,  the  directions  given  to  the  trustees  were 
within  the  power  of  Alexander  Miller;  and  the  general  testa' 
meirt  executed  by  William  Miller  was  sufficient  to  affect  the 
shares  of  the  trust-funds  left  by  his  father,  which  he  was  em- 
powered to  legate  and  bequeath. 

lard  Murray.—  I  agree  entirely  with  your  Lordship*.  The 
deed  of  Alexander  Miller  is  the  rtgvht  nguiani ;  and  thai  deed 
provide*,  that  although  the  share,  or  part  uf  the  share,  ol  any 
one  ot  bis  children,  should  be  heritably  invested,  such  child 
should  have  power  to  dispute  of  hit  shares,  iu  whole  or  in  part, 
by  will  or  testament. 

Lord  Medwyn  absent. 

The  Court  adhered. 

Lord  Ordinary.  Bntherfurd. — Act.  Dean  of  Faculty  (Mar- 
shall); 1J.  J.  Mecbrsir,  S.S.C.  Agent—Alt.  Penney,  J.  (Jamp 
bell ;  Campbell  and  Smith,  S.S.C.  ^joK*.-(W.G.T.) 

29(A  June  1852. 

Four  Division. 

No.  281. — William  Sixr-soy,  Suspender,  v.  James 

Somebs,  Respondent. 

Violent  Profit*— Caution— Ejection— Summary  Application— 
Church-  l'rec*«— Stiituica  1666,  c  89 ;  16B4.  c 217 ;  '1  aod 
2  Vict.  c.  IIS,  §9  12,  IS— Acta  of  Sederunt  14th  Dec,  1754 ; 
10th  July  188B— In  a  summary  application  at  the  instance  of  lit 
miniitcr  inducted  to  a pariih,  for  warrant  of ejection  ayaintt  hilars- 
dtctHor,  who  had  ban  depomd,from  the  siasss  and  glebe — Held 
that  tie  respondent,  unite*  As  could  verify  a  defines  iusttudly  ex. 
eluding  the  action,  wo  bound  to  find  wj/iaeid  caution  for  matent 
profits;  and  juratory  caution  refund. 

The  suspender,  who  bad  been  for  some  years  minister 
of  the  parish  of  Barry,  was,  in  May  1851,  deposed  from 
the  ministry  by  the  General  Assembly. 

In  September  following,  the  respondent,  wee  inducted 
as  minister  of  that  porUh. 

On  18th  October  1851,  tbe  respondent's  agent  wrote 
to  the  suspender  calling  on  him  to  remove  from  the 
manse  and  glebe,  of  which  he  still  retained  poswiHuuin. 

No  notice  having  been  taken  of  this  commnrticntion, 
the  respondent  presented  a  petition  to  the  Sheriff  of  For- 
farshire, praying  for  a  warrant  to  eject  the  suspender 
from  the  manse  and  glebe. 

The  suspender  having  appeared  and  lodged  answers, 
the  respondeat  pleaded  that  he  was  bound  tn  limine  to 
find  caution  for  violent  profits. 

The  Sheriff-substitute,  without  disposing  of  the  pre- 
liminary plea,  ordered  a  record  to  be  made  up;  and,  the 
record  having  been  closed,  on  24th  Dec.  1651  pronounced 
the  following  interlocutor: —  , 

"  In  respect  that  the  defender  has  not  Instantly  verified  a 
drfenee  excluding  the  action,  ordains  him,  within  three  days 
from  this  date,  to  find  caution  for  violent  profits,  with  cortifi- 
cation.-that  if  he  (ail  ti>do  uo,  decree  of  ejection,  will  be  pro- 


nounced against  him  In  terms  of  the  prayer  of  lb;  uM 
petition." 

This  interlocutor  having  been  adhered  to  k  Ik  t*| 
oh  appeal,  the  Sheriff-substitute,  on  30th  Jinuui  ii; 
pronounced  the  following  interlocutor:— 

"Having  considered  the  petition  for  leave  to  allow  :£.  4. 
fender  to  lodge  juratory  caution  for  violrlit  profils.  jtitit. 
in  the  circumstances  of  this  cose,  there  are  uosutEcLftjj  e 
(br  suppoiHug  tlie  prajer  of  the  petition,  and  tli,nU:  ■_-■ 
tbe  desire  thcr.-of;  unit  boring  resumed  conddentin  . :  .■ 
process — lu  respect  the  di fender  bat  tailed  to  find  .il:j 
caution  for  violent  profits,  as  certified  by  the  clett  -i  t  c. 

Srapts  warrant  of  ejection  in  tonus  of  thspiayn  «t  t-.  ;,• 
uu,  and  decern*;  and  allows  this  decree  and  rniuibi, 
out  mid  he  extracted  ad  interim:  Further,  Suifc  t;i-f.' 
liable  in  expi-iisea,  of  which  allows  on  account" 

This  interlocutor  having  been  adhered  U  br  lk  $td 
the  suspender  presented  the  present  note  of  «;*>  1 
of  the  interlocutors  above  mentioned,  on  the  piwoii' 
he  was  not  bound  to  find  caution  for  violent  p.fe  ;- 
that,  if  he  were  so  bound,  juratory  caution  was  wffn.-.t 

The  Lord  Ordinary  refused  tbe  note  of  w=p«tfJ. 
and  issued  the  following — 

"  JVote. — Juratory  caution  was  held  to  be  suSciral  re> 
anuc  with  the  act  of  sederunt,  in  an  action  uf  mmmj  : 
respect  of  the  ipecial  circumstances  of  the  case,  in  H*1- 
Gurtsbore,  28tb  May  1850 ;  hut,  as  staled  by  Lotd  F11IU. 
juratory  caution  cannot  be  conntiued  in  the  gtinrsl  nwt  > 
sufficient  caution,  and  the  Luld  Ordinary  can  Kc  iwsf-.  -■- 
in  the  present  case  to  exclude  the  opriation  of  the -.' • 
rule,  that  sufficient  caution  for  violent  prutits  nm-l  l<  .s 
by  the  com  plainer,  iu  terms  of  the  interlocutor  «fta«9i£ 

The  suspender  reclaimed,  and  pleaded,  that  U>*> 
not  an  application  for  ejection  under  cither  Ite  it  - 
sederunt  1756,  or  under  the  provisions  o(l  inJ!"* 
e.  119,  and  relative  act  of  sederunt  10th  JttrK 
Nor  were  the  provisions  of  these  enaotmeoti  ifffiai 
as  they  all  provided  for  the  case  of  ejection  of  »."■■ 
not  of  a  party  in  the  position  of  the  present  M^aJt 
Again,  the  case  did  not  come  within  the  stalwe  l»t 
These  were  the  only  enactments  under  woks  <**■' 
for  violent  profits  was  necessary.  At  any  ntt, j**' 
caution,  being  all  that  tbe  satrpender  was  able  to  [*'"'■ 
was,  in  the  circumstances,  to  be  held  sufficient. 

Zorrf  Cuninghame.— There  fs  no  difficultyin  tie  pr<«l'~ 
and  it  would  be  an  Imputation  on  onr  system  el  pm^\ 
there  were anv.  The  reclaimer  was  tbjKteilet ^™J^ 
cal  and  moral  offence,  by  the  supreme  court  ot  bit  «*t- 
Muy  1861.  His  successor  was  presented  and  indixW  "  .' 
tember  1851  ;  and  soon  after,  the  new  incumbenl  ™  .j 
to  preseut  an  application  ft>r  removal,  or  rather 7?1*'' 
dcjiosed  predecessor.  Although  no  relevant  or  "WV 
defences  were  returned,  the  suspender,  by  MtstaWI^ 
petent  and  ordinary  plea  in  Hsrac,  has  stsred  «l  w- 
minieters  entry  to  his  borne  and  home-stesd  W*™', 
of  a  year.  This  great  abuse  has  beetr  acoDiniilKiM  J  f 
Sheriff  pronoundng  a  preliminary  order  fiwestts"  Brs* 
profits,  to  reals*  which  the  present  suspension  ■»  [J* ■  , 

In  adopting  the  course  taken  by  the  fflwrit  b<  »«* 
without  blame,  as  he  acted  according;  to.  iht  *"aJr^ 
by  the  sfolWe  and  usage  in  all  cases  c*,renioTii>t'»"'£*, 
No  donbt  the  first  act,1666,  c.  89,  n^H^n*' *"*£"£ 
have  been  at  first  considered  applickt*)  only  tr  ttai h«FT 
ouTiculturnl subjects;  but.lri  proceasof  H^^frT-. 
corrected  by  a  sagacious  lrgWatura,  and.tb!  «*>; rzfL, 
was  passed  respecting  ejections  from  MBWHS-jf  "3 
Hone, (the  verv  casein  hand), and  whrCwarpBcMj**"?. i 
caution  for  violent  proibt  sbsdl  be  I u  asaj  tmrs^-s-gj" 
fences  are  ludRed,  by  all  iutraders  urrt-fAm****,^^ 
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set  of  usurpation  and  contumacy,  that  the  heritors  might 
nfi-lv  have  waiitd  the  finding  of  caution,  and  objected  to  tlio 
relevancy,  od  the  defender's  own  shewing,  and  demanded  an 
immediate  judgment  of  ejection  on  the  merits,  clotting  the 
lvcord  If  nucesmry,  Thin,  however,  wan  not  thought  of;  so 
tint  a  uiwt  vexatious  espeose  and  dolay  have  conned  about 

lu  tticse  circumstances,  we  mint  consider  the  reclaimer's 
oij«lHin  to  finding  caution,  which  perhaps  may  be  the  shortest 
way  of  extricating  the  ease.  Tbe  opposition  to  caution  hero, 
«ri|n:»rs  to  mo  altogether  groundless.  It  was  due  both  by  sta- 
tutu  anrl  iiwigt ;  and  the  rule  13  entitled,  on  every  considera- 
tion of  justice  and.  propriety,  to  be  strictly  enforced.  The 
tote,  tbiirufore,  must  be  refused  "itb  costs ; — and  when  tbe 
cm*  returns  to  tbe  Inferior  Court,  it  is  probable  that  parties 
will  *ec  the  wisdom  uf  agreeing  to  terminate  quickly  ull  fur- 
ther opposition  to  a  removal  which  plainly  cannot  he  longer 
twisted  to  any  effect,  by  any  mute  of  expense. 

lortflcory. — My  only  surprise  is  as  to  the  mode  in  nHich 
Uie  case  oemes  before  us.  Tbe  record  having  been  elosed,  I 
do  sot  understand  why  the  sheriff  did  not  deride  on  tbe 
merits,  ou  which  the  suspender  lias  not  the  shadow  of  a  case. 
Mi  only  doubt  is,  whether  we  cannot  now  attain  that  object. 
Why  cannot  we,  seeing  that  the  party  has  set  forth  no  ground 
on  «  hieh  we  can  refuse  the  application,  not  turn  this  person 
oot  of  the  manse  at  once,  and  so  put  an  eud  to  the  matter  f 
The  substance  of  the  ruse,  I  think,  ia  altogether  with  tbe  respon- 
dent. I  have  some  doubt  if  the  act  of  sederunt  1756  applies  lo 
(he  present  case;  I  rather  think  that,  fairlycoiistrued.it  applies 
only  to  removings  of  tenants.  Tbe  act  of  sederunt  10th  July 
1837  is  specially  an  act.  a*  its  title  bears,  passed  In  consideration 
of  the  statute  1 and  2  Vict.  c.  119.  In  order,  therefore,  to  judge 
of  tlie  effect  of  this  act  of  sederunt,  we  must  go  hark  on  the  sta- 
tu! r  on  which  it  proceeds.  That  statute  deals  with  removing*, 
and  provides,  §  12,  that  the  Sheriff  may  adjourn  the  procedure 
•'in  any  Summary  process  of  removing  raised  under  the  an. 
tBOrity  of  thin  tut,  and  he  may  likewise  order  written  answers 
tu  be  given  in  to  tbe  complaint;  and  all  such  orders  shall 
he  una],  without  being  subject  to  appeal  or  advocation,  pro- 
vided always  that  the  Sheriff  shall,  in  all  such  Cases  where 
thi'  defence*  cannot  be  instantly  verlSed,  ordain  tbe  defender 
to  find  caution  for  violent  profits."  Then  tbe  next  section  pro- 
vlrfi*,  that  in  all  cases  whom  cantiou  has  been  found,  tbe  de- 
fender shall  be  allowed  to  give  in  answers.  Now,  the  Court  of 
b.-ssion  is  authorized  to  mate  acts  of  sederunt  « itb  reference 
uj  this  matter ;  but  that  gives  no  power  to  make  regulations 
with  regard  to  any  removing  but  that  under  tbe  statute. 
On  tbe  whole,  I  think  the  safest  construction  of  the  act  of 
fcdenint  and  the  act  of  parliament  is  to  confine  tbera  to  that 
form  of  removing.  Rut  that  does  not  decide  the  case,  for  the 
•latiite  1594  expressly  regulates  the  matter  of  caution  in  cases 
of  ejection.  It  Is  very  true  that,  ill  the  more  literal  construc- 
tion, that  act  applies  to  the  cose  of  intrusion,  and  there  are 
i  it  which  speak  of  restoring  possession  to  tbe  former 
jr,  so  that  there  is  some  ground  for  holding  that  It 
o  tbe  case  of  a  party  intruding  himself  into  possession 
nnuout  a  Utlc.  But  If  you  have  a  party  whose  title  Is  com- 
pletely cut  down,  his  maintaining  himself  in  possession  clearly 
till*  within  the  spirit  of  the  act.  Here,  again,  my  difficulty 
i",  that  we  bave  not  the  case  before  us  properly  on  the  merits. 
If  it  were  so,  1  should  hold  that  the  suspender  had  no  case. 
As  it  is,  my  inclination  would  be  to  get  the  case  decided  at 
once  on  the  merits ;  and  I  do  not  know  that  we  might  not  do 
so  ourselves,  in  respect  that  the  party  has  nut  found  caution 
in  the  Court  below. 

Lird  President  — I  do  nut  know  that  we  can  just  deciJe  on 
the  merits  ourselves,  though  I  cannot  hnt  regret  that  the  She- 
iiff  did  not  do  so  I  agree  that  the  case  is  one  which  falls 
within  the  act  1594  That  was  a  remedial  statute ;  arid  the 
sinte.  of  mattuis  here  is  that  of  a  party  without  any  title,  ob- 
truding himself  into  possession.  I  am  afraid  we  cannot  de- 
cide on  the  merits ;  but  I  see  no  ground  ou  which  it  can  be 
uid  that  the  Sheriff  was  wrong  in  requiring  caution  fur  vio- 
lent profits,  and  therefore  I  am  for  refusing  the  reclaiming  note. 

The  Court  adhered.  ■    ." 

Lord  Ordinary,  Cowan.— Jet.  Pattlson;  Jamas  Bell,  8.8.0: 
Afut—Att.  Millar  ;  Sang  and  Adam.  S.S.C.  Agents.— L. 
CW.-tW.G.T.} 
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29th  June  1802. 

ScaoMo  Division. 

No.  2^2. — RortRTtT  M'Cowah,  Pursuer,  v.  Johh 

Wright,  Defender. 

Bankrupt— Insolvency— Statute  1621,  a.  18— Issue — Tht  tnultt 
on  a  irqitestrated  estate  rated  a  reduction  of  deeds  as  granted  by  tkt 
baakriqH,  without  viiv.  to  a  conjunct  and  confident  person,  in  eon- 
Umpl-ition  -of  bankruptcy,  and  in  defraud  of  crctiilor:  The  attion 
proceeded  upo.%.  (ae  -'alule  1621,  c.  18,  and  on  common  Aw— 1. 
Held  not  Hteneurg  lo  put  imolitney  nl  the  dale  of  granting,  into 
the  issuet,  though  it  km  arcred  i«  the  summon).  2.  Foim  of 
i.isuel  approved  nf  to  try  tht  question. 

This  was  an  action  at  tl.e  instance  of  a  trustee  on  a 
sequestrated  estate,  for  the  purpose  of  setting  aside  deeds 
and  conveyances  executed  by  the  bankrupt  in  favour  of 
the  defender,  who  was  his  brother-in-law. 

Howie,  the  bankrupt,  was  sequestrated  on  4th  March 
1848.  The  deeds  under  reduction  were  dated  in  April, 
May,  June,  and  July  lM'i.  The  material  reasons  of 
reduction  were  the  following: — 

'■  Tertio.  The  foresaid  bonds  and  dispositions  in  security,  as- 
signations, conveyances,  and  other  transferences  of  the  estate 
and  i  Sects  of  tbe  said  James  Howie,  wrre  grunted  by  the  said 
Juinea  Howie  and  obtained  by  the  said  defender  through  fraud, 
ami  in  contemplation  of  tbe  bankruptcy  of  the  said  James 
Howie,  or  at  least  at  a  time  when,  as  the  said  defender  well 
knew,  the  said  James  Howie  had  contracted  debts  to  various 
parlies,  and  was  insolvent,  and  for  tbe  purpose  of  defrauding 
tbe  just  aud  lawful  creditors  of  the  said  James  Howie,  and  of 
Seeming  tbe  said  defender  in  a  fraudulent  and  illegal  prefer- 
ence uTT  the  estate  and  effecta  of  the  said  J. trues  Howie,  in 
security  of  debts  previously  contracted,  or  said  to  have  been 
previously  contracted,  by  the  said  James  Howie  to  tbe  defrU- 

der Quinlo.  At  the  time  of  granting  the  foresaid  bonds 

and  dispositions  iu  security,  assignations,  conveyances,  and 
transferences  before  specified,  sundry  parties,  and,  in  particular, 
the  various  creditors  ranked  on  tbe  sequestrated  estate  of  tbe 
said  James  llowie,  tbe  constituents  of  the  pursuer  as  trustee 
foresaid,  were  and  still  are  just  and  lawful  creditors  of  the  said 
James  Howie,  and  the  said  bonds  aud  dispositions  in  security, 
assignations,  conveyances  and  transferences,  were  granted  by 
the  said  James  Howie,  at  a  rime  when  be  was  insolvent,  to  tho 
said  John  Wright,  defender,  who  is  his  brother-in-law,  and  a 
coujnoct  and  confident  person,  without  any  tmc,  just,  or  ne- 
cessary cause,  and  without  a  just  price  really  paid  for  the  same, 
with  a  view  to  defraud  the  just  and  lawful  creditors  of  the  said 
J~mus  Howie  ;  and  such  being  the  case,  the  said  bonds  and 
dispositions  iu  security,  assignations,  conveyances,  and  trans- 
ferences before  specified,  are  void  aud  null,  in  terms  of  tbe  first 
oluuse  of  the  act  of  parliament  made  \a  tho  year  1621,  c.  18, 
by  which  '  all  alienations,  dispositions,  assignations,  and  trans- 
lations whatsoever,  made  by  tbe  debtor  of  any  of  bis  lands, 
teiuds,  reversions,  actions,  debts,  Or  goods  whatsoever,  to  any 
conjunct  or  vonUdcut  person,  without  trtw,  just,  or  necessary 
causes,  and  without  a  just  price  really  paid,  tbe  same  being 
done  after  contracting  of  lawful  debts,'  are  declared  '  to  bave 
been  from  the  beginning,  and  to  be  iu  all  times  coming,  null 
and  of  none  avail,  force  nor  effect,  at  tbe  instance  of  the  true 
and  just  creditor,  by  nay  of  action,  exception,  or  reply,  with- 
out farther  declarator.' " 

The  issues  proposed  by  the  pursuer  were  as  follows : — 

"  It  being  admitted  that  tbe  estates  of  the  said  Junes  Howie 
were  sequestrated  on  or  about  the  4th  Usrcb  1848— that  the 
pursuer  is  trustee  on  the  said  sequestrated  estates — that  the 
deed*  and  Other  writings  libelled  ou  were  executed  respectively 
about  the  tlaits  libelled  on — that  tbe  pursuer  is  now  pursuing 
.a  reduction  of  tho  said  deeds  and  others  under  tbe  statute 
1621,  c.  18,  and  at  common  law— and  that  the  defender  is  tbe 
biothcr-ln-lnw  of  tbe  said  James  Howie  : — 

"1.  Whether  the  said  deeds  and  writings,  or  any  of  them, 
were-  granted  by  the  said  Jjiniea  Howie  to  and  for  beiiuof  of  tbn 
defender,  his  brother-in-law,  a  conjunct  and  confident  person, 
without  true,  just,  nhd  necessary  cause,  and  to  the  hurt  and 
prejudice  of  the  creditors  of  the  said  James  Howie,  the  ctftisti-  ' 
tucnts  of  the  pursuer  T 

"2.  Whether  tho  said  deedsand others,  or  any  Of  thoni,  were 
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r,  fraudulently,  to  disappoint  the  legal  rights  of  the  said 
creditors?" 

The  following  issues  were  proposed  by  the"  defender:— 
.  "  It  being  admitted  that  the  estates  of  the  mi  J  Jamefi  Howie 
were  sequestrated  on  or  about  4th  March  1848— that  tho  pur. 
raw  ii  trustee  on  the  said  scquestiatud  estates — that  (lie  defen- 
der U  tlin  broth. r-lu-law  of  the  Niiii  James  Howie— and  that 
the  deeds  and  other  writings  libelled  on  were  executed  respec- 
tively on  or  about  the  dates  libelled  on  :— 

'"].  "Wlietherthesalddeedsand  others,  or  any  of them, were 
ETBCtsd  Ijy  the  «ld  Jaaiea  Howie,  v/ien  iniolvmt,  to  the  defen- 
der,.a  conjunct  and  coBSdeot  person,  without  true,  just,  and 
nereseaiy  cause,  to  the  hurt  and  prejudice  of  prior  creditors  of 
Um  the  mid  Jtunr«  Bowie,  (he  pursuer's  constituents,  contrary 
ib  the  statute  1(521;  c  21 1 

"2  Whether  the  soW  iieedN  and  others  were  granted  bytho 
Hid  James  Howie,  and  obtained  by  the  defender,  hie  brother  - 
In  laer,,  through  fraud  and  collusion,  while  the  g ranter  thereof, 
as  the  d<  fender  knew,  or  had  good  reason  to  know,  was  in 
contemplation  of  bankruptcy,  for  the  purpose  of  defrauding 
Kit'  said  creditors,  e>nd  without  arrrJuBt  or  lawful  consideration ' 
Banifarr 

The  case  having  come  before  the  Court  on  report  from 
tfce  Lord  Ordinary, —  ■     ■ 

Slattcrniff  for  pursuer — The  objection  on  the  'Other 
tide  is,  that  insolvency  is  not  set  forth  in  our  proposed 
iesue.  Bat  this  is  not  necessary. — Home  t>.  Ha*,  lUth 
Feb.  1847;  Henderson  v.  Robb,  Sept.  21, 1836;  Mac- 
farlano'a  Jury  Reports,  p.  171. 

Prater — This  is  an  action  of  redaction  on  the  act 
1621,  and  at  common  law.  In  order  to  succeed  in  the 
reduction,  it  is  necessary  that  the  deed  should  be  granted, 
1st,  to  a  conjunct  and  confident  person;  2d,  without 
•  just  and  necessary  cause ;  and,  3d,  by  an  insolvent, 
party.  In  Home's  case,  the  matter  of  insolvency  was 
pot  into  the  issue. — See  Wood  r.  Dalrymple,  Deo.  4, 
1623;  Erskine,  4.  1.  32;  Macfarlane  on  Issues,  pp. 
£67  and  660;  Callon  v.  Blake.  The  onus  is  on  the  par- 
sner  to  shew  that  the  deed  was  granted  in  insolvency. 
As  to  the  second  issue,  there  are  two  points — 1.  that  the 
grauter  is  insolvent;  2.  that  the  defender  knew  this, — and 
both  these  points  should  be  in  the  issue.  Bell's  Com.  ii. 
24S;  Ross  v.  Hutton,  June  IS,  1630.        . 

Lord  Advocate  referred  to  Bell's  Com.  ii.  192.  It 
is  a  fraud  against  creditors,  at  common  law,  if  a  party 
either  solvent  or  insolvent  grants  away  his  whole  estate 
to  prevent  it  from  being  used  in  payment  of  his  debts. 

Penney — The  case  of  Home  is  certainly  no  authority 
for  leaving  out  the  point  of  insolvency.  Insolvency  is 
evidently  one  of  the  things  which  the  law  requires  to 
be  proved.  To  prove  solvency,  will  set  up  the  deed. 
It  nay  be  that  the  pursuer  is  not  bound  to  adduce 
direct  proof  of  insolvency,  and  that,  if  he  prove  insol- 
vency presumptively,  that  will  be  enough.  But  the 
question  must  at  least  be  put  to  the  jury. 

/ordjutiia  Clerk — I  have  been  wholly  in  error  as  to  the  1m 
port  of  the  casea  refurred  to,  if  this  discussion  be  not  super- 
fluous. I  bop*  that  the  matter  trill  henceforth  be  considered 
as  Anally  settled. 

It  is  au  error  to  suppose  that  everything  which  must  be 
provedetthe  trial  must  lie  In  the  Issue,  Ths  Hist  Isruehera  pro. 
Seeds  on  the  statute  1621  i  and  after  stating  the  sequestration, 
attd  that  the  pursuer  of  ths  reduction  Is  trostss  on  the  seqnes- 
Med  estate,  salts  the  question,  in  the  words  of  ths  statute,  woe. 
tWtb*  deeds  were  granted  "by  ths  said  James  Howie  toond  for 
behoof  of  the  defender,  his  brother-in-law,  a  coBJQnct  and  con. 
fldent  person,  without  true,  Just,  and  necessary  cause."  It  Is 
ssM  by  the  dsfcuder,  that  la  addition  to  this,  tbe  question  must 
Tw'P«t  hi  the  Issue,  as  to  a  matter  which  b  not  in  the  statute 


the  question,  whether  U 

Insolvency  at  the  data  of  the  deed  said  to  hare'  seto  p 
to  a  conjunct  and  confident  person,  whereby  tee  auk  ■, 
withdrawn  from  the  payment  nf  >!■■  istaissr  inilUs— 
Another  good  reason  lor  not  putOn* iDsolscntr  j*»u 
...     ....      ..„.  ....      •_u,li„  .^i  il.— _i_»:.i  J.-. 


tBterawW.  XheBMt  test  of  then 


«  tha  anFkfcsmaroowwd  by  tl 

l*»<the  *■***»  «hat  which  wi 


,  waits  fcata 
-  approve*  et^MttN* 

stastialM  tautbajsuae  tunas  as  that  which***  asajlajht 


giwit.sps*  not  to  Ira^a  enough  for  the  puymentof  )au« 
creditcra,  that  easy  be  a  fraudulent  deed,  fmsd  nasi 
cording  to  the  Datura  of  the  case,  and  may  be  Ufciu  sir 


It  is  aontewsed  that  tho  deed,  in  order  to  be  *iwfc,* 
have  been  granted  when  the  party  waaiotbc  knmWsi 
contemplation  of  bis  own  bankruptcy.    TV«  nsjkir 
gradient  in  tha  fraud  whicb  Ik  to  bo  proved,    Bntlhcia 
contemplation  of  bankruptcy  is  not  necessary  to  brpnmt 
the  party  thinks  it  likely  that  ho  will  not  as  able  lorsotu 
in  ease  be  should  become  hankiupt,  grants  this  battel 
Jnnct  and  confident  person,  that  will  be  a  (rami  atos 
law.    It  is  said  tbat  all  this  is  insufficient  wdeaitfci 
oat  also  that  the  party  taking  the  deed  anew  II  to  tsensa 
In  contemplation  of  bankruptcy-    To  this  tharta*  eass 
answers.    A  party  taking  benefit  under  such  a  flsss\«sts 
fending  it  when  challenged,  makes  hlmastf  JslassSs«JsBtf 
accomplice  of  tho  fraud.     He  may  never  bare  bcsidua 
deed  till  It  Is  put  Into  his  band,  and  jet  lis  tddeti 
It  may  be  fraudulent    If  be  lakes  under  the  deed  mil 
by  it,  then  he  tnke»  advantage  of  tbat  which  Is  a  nasi 
lusion'  la  a  word  which  is  quite  ooniseasiry. 

It  m  said  this  deed  Is  granted  on  ths*  saulrsaW*  sfsUsy 
dltor.  But  such  an  application  may  be  mads  in  sentoss 
Jl'Jtt.  I  think,  therefore,  that  these  twoisserssisrsrsilTtawi 

iwrf  JtWvya.-— I  entirely  ooncur.  It  laSNtaaaeaanaril 
Into  the  issuu  everything  which  is  to  be  ftossd  M  n*sM 
As  to  she  ssasasf  Issue,  the  word />o«id  covers  ever 

Lord  CodAun.— I  qoite  agree.  1  thought  this  ■ 
which  bad  been  settled  long  ago.  AU  that  nsrsbw  a  a 
proved  is,  that  the  deed  was  granted,  la  prejndkc  uf  as*" 
to  a  conjunct  and  con  fldent  person. 

Lord  Muring  concurred. 
Tlie  following  wero  the  issues  adopted  tosrj  ths  csSR 

"  It  being  admitted  that  tbe  estates  ef  theisvaUaissul 
were  soqueetratod  on  or  about  the  1th  Man*  Matt  aW 
pursuer  is  trustee  on  tbe  said  aequesUatad  assswe  §0 
deeds  and  other  writings  libelled  on  ware  Ballad  saw 
tlvi-ly  on  or  about  the  dates  libelled  c*— *StsV*  sssnrt 
uow  pursuing  a  raduvtlou  of  the  said  dsef  '  ""* 
the  Statute  1021,  c,  18,  and  at  common  jai 
fender  la  tbe  brother-la  law  of  tbe  said  " 


the  defender,  his  brother  In  law,  a  coojanct 
son,  without  true,  just,  and  necessary 
and  prrludieeof  prior  creditors  of  tksts 

"t.  Whether  the  said  deeds  and      ' 
granted  by  the  said  James  Howie 
der,  fraudulently,  to  disappoint 
-creditors r 

Lent  Or&mwrf,  Anderson,— ^tst  ) 
Inrai,  W.8.  A*mt.-—AU.  reonry.P. 
W.B.  AgmL—l.  (Vi,-{1T.H.) 

■.,  (       ...?. 

DiqitizecTby  »  i^^si 
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IN  THE  COURT  OF  SESSION,  Ac. 


iOA  June  1852. 
Bacon  Dmsioa. 

Xo.283.— Lieutenant-Colonel  AlkxasderMackintosh, 
Comftoiner,  v.  Allan  oTLkan  and  others,  (Mackin- 
tosh's Twstses),  Bespondenta. 

Trost-Tttls  to  Sue— A  tnltr  beqwathed  a  f**d  n>  is  tmphyod 
in  edaeattnf  »*fi  belonging  to  lime  familiet  ronntettd  »i<A  *"»- 
*ff  Jm*.  fcft  Mm,  »*i<*  teat  to  U  primarily  favoured.  Tht 
rMjttirettl  of  •  hfff*.  t"'»?  «  officl°  <**  *°"  **»*•  *J  '** 
Mrf  »«kr  tte  Wfemntf,  otf>ii*i  f u  parliament  for  an  act  to  o*ww- 

tUt,Xbt&att, &********  «/  "» «■*/*»»'*  tm*m 

lahtatkltipKiaBytJbrtkintiHdad.  JMM^lW 
(MM  <jtkf*mUa  fawund  bg  At  trailer,  at*  surf  reictest  to 
™w«  »  W  **<*  ««t  mMmanlg  tf™™  nW  f«  a**?*™* 
«?*  iwwiow  o/  etrtein  pmrtUt,  rtWff  **•  *• **«•(.  *y  ****« 
(it  «»Bfu«  to  (A{  iitf  aw"  principally  conducted.  Sam*  of  Ikt 
puiLlut  referred  to  hating  become-  trnttii*  ofitoftmd  *i  an- 
vqwtee  of  tiUr  tubttanent  elation  m  magittraUt  Vf  the,  frarj*, 
prcpoKd  to  charge  «5W>"<!  ffe  A**  «*fli»  i«bm  «•«*  »"" 
n/lWrom  *s**«r,  and  to  <x*fft,  /«"  espowes  **d  (reuMt  tn 
moixg'lfu  bill,  m  tht  ground  thai  <*e  nwiwirton  hod  been  bene- 
ficial U  tkt  IruM.  In  a  impouion  and  interdict  at  tin  inttonet 
V  ti,  Mr  «-rf  repreitntative  of  tn,  hWer  -Held,  1.  £**  A. 
otuWro-  hmd  a  yoorf  dVfc  to  n*  (A*  applied*.  2.  Thai  tit 
apem/i  could  not  or  properly  node  a  thargt  rngmnU  tht  fund. 

This  was  an  application,  by  way  of  interdict,  to  prevent 
the  respondents,  who  were  trustees  of  a  fund  known  in 
Inverness  m  the  Mackintosh  Fond,  from  applying  money 
belonging  to  the  trust  in  payment  of  expenses  incurred 
in  the  successful  opposition  to  a  bill  formerly  brought 
into  parliament  with  reference  to  that  fund. 

The  (and  Was  established  in  1797  by  Captain  Mackin- 
tosh of  Fair,  whose  will  contained  the  following  clause  :— 

"  Hiring  ao  far  done  with  my  relations,  it  is  my  express  will 
that  ttWO  be  rated  In  trust  with  the  ma^istraUn  of  Inverness 
*■  Ike  tU»  belaft.  aba  interest  of  which  sum  Is  to  be  appro- 
oriilad  ic  the  education  of  fire  boys  In  mecotriot),  to  be  selected, 
bat,  from  Um  dawseadentaofthe  family  of  Farri  nest,  to  those 
of  DtAmijex.it  ;  and,  thirdly,  to  those  of  the  house  of  Kyl'thy  ; 
si  tbfcii  naareat  relatives,  iu  the  above  order  of  coruauguinit)', 
but  livers  of  the  name  of  Mackintosh ;  .and  It  may  be  hoped 
that  seats  of  tbesa  bore,  If  they  succeed  In  lib.  (which  this 
irei  them  ■  fcir  ohanco  for),  will  folio*  the  example  to  keep 
hP  e  respectable  thoogh  deeflninB  clan.  K  U  to  be  reroem. 
lsted,  that  they  a»  to  be  edocateu  et  the  academy  lately  eata- 
Wlibed  In  that  sown ;  but  if  the  trastees  think  it  adriaable,  on 
*  s  of  geniiB,  to  send  any  of  the  boys  tr-  — 


•AbeoreitBg  e „-. 

»Tuwi»ttj,  tber  are  no*  rsstrietad  i 

•mm  of  *6000,  M  soon  as  may  be  expedient,  i 

lands  in  the  county ;  and  perhaps  it  might  out  be  iini'ioper 

io  puts  np  a  eoay  of  Oils  bequest  In  some  part  or  the  academy, 

*akh  would  probably  stamp  an  impression,  and  stimulate  to 

■i*rkractsc«4rnw«aty.'' 

The  fcOowtng  note  wm  afterwards  added  to  the  will 
by  the  testator : — 

"In  the  seleetton  of  the  boys  for  education,  my  mother's 
lamltr  of  HotM  ia  bo  be  prawned  neat  to  my  father's,  and  in 
•nccessW  kwittSB.that  of  Palmfea  vie." 

The  twlsdOT  afterward"  increased  the  grant  to  £10,000. 
After  hj|  dsatn  in  1803,  there  was  a  Chancery  stu't,  which 
•ssied  k  a>  deason  favourable  to  the  trust.  It  was  also 
ihs  sssMswt  of  a  mmltipltrpmniiing,  in  which  the  fol- 
lowing jadgment  was  prononnced  by  the  Inner-House, 


■atmwmtwkU  poiposes,  bot  that  it  is  an  endowment  /ore 
tumtSfmK  jsa*ba reftrresT^-ln -the:  seUlement ; 
■xissasaswj  iblil.  Ilin  ■— abn  ufinr--'-  MfateaaedftJ 


it  be  considered  a  fund  instituted 

n  endowment  for  cdxeariny 

at:    Found, 

_, r„ . , ..dfaHstobe 

3  by  tsstaasoutrt  of  the  (ami,  and  is  not  limited  to  any 
prtcsse  aauli  i  nnsfl  that  the  number  shall  never  be  under 
aee,wsamU*srssas>sosnaiirojsaillled  candidates  at  any  specific 
(■rliod  to  siday  the  said  endowment  ;  Found,  and  hereby  find, 
that,  In  selecting  the  boys,  the  magistrates  mnst  prefer  the  de- 
SCQTTISH  JL'ItlKT. 


■cendanrs  of  the  persons  who  wore  the  heads  of  tho  fftmilies  of 
Farr,  Holm,  Dahniyafii,  «"d  Kylaehy,  at  the  time  of  making 
the  will,  and  their  nearest  of  kin,  and  that  all  the  said  nomi- 
nees shall  hear  the  name  of  Mackintosh :  Found,  and  hervhy 
find,  that  the  magistrates  shall  be  bound  to  select  the  fitst  boy 
from  Hie  descendants  of  the  family  of  Farr,  whom  failing  their 
nearest  of  Un  ;  and  the  next  boy  from  the  descendants  of  the 
family  of  Holm,  or  their  nearest  of  kin ;  and  so  on  through  Hie 
descendants  of  the  other  families,  or  their  nearest  of  kin,  Meruit 
vicibut,  as  called  iu  the  settlement." 

In  1350,  the  magistrates  of  Inverness,  trustees" of  the 
fund,  acting  upon  the  view  that  the  benefit  of  the  Inver- 
ness academy  was  one  of  the  objects  contemplated  by  the 
truster,  presented  a  petition  to  parliament  for  leave  to 
bring  in  a  bill  "  for  more  effeetuidly  carrying  inte  effect 
the  will"  of  Captain  William  Mackintosh,  and  for  better 
regulating  the  Royal  Academy  of  Inverness." 

At  that  time  the  fund  amounted  to  ,£20,000;  and  tho 
object  of  the  hill  was  to  set  nsi  Jo  J!lSi,000  fur  the  benefit 
of  the  hoys  who  might  be  selected  owlet  the  will;  and 
to  amalgamate  the  remaining  JJ8000  with  the  funds  eC 
the  academy.  (       ■•■_■;....,' 

In  January  1850,  a  meeting  waa. hold  in  Inverness  hjs 
various  parties  who  considered  themselves  aa  interested 
in  the  fend.  It  was  attended  by  upwards  of  GO -person*, 
of  the  name  of  Mackintosh.  At  this  meeting,  certain 
resolutions  were  carried  with  reference  to  the  bill  then 
before  parliament,  and,  inter  alia,  the  following — 
"That  many  present  at  this  meeting  are  entitled  to  the  bene- 
fit of  the  fund,  and  owe  it  to  themselves  and  their  families  to 
oppose  a  scheme  so  iniquitous. by  every  uieuns  in  their  power: 
That  the  meeting  accordingly  resolve  to  employ  an  agent  for 
the  purpose  of  organising  sneb.  measures  as  may  ho  necessary 
and  adraable  to  protect  Law  tights  of  the  Mackintosh  Fund 
bensfkiarUs." 

Funds  to  oppose  the  bill  were  collected  by  subscrip- 
tion. There  was.prodsced  in  the  present  process  one 
of  the  subscription  papers,  bearing  the  names  of  the  re- 
spondents as  subscribers.  This  paper  bore  the  following 
heading : — 

"  The  parliamentary  scheme  for  appropriating  part  of  this 
fuod  having  recently  assumed  *  more  definite  appearance,  we, 
the  parties  subscribing,  have  respectively  agreed  tn  advance 
the  sums  attached  to  our  respective  names,  as  a  loan  to  tho 
Msckintoshes  appearing  and  objecting,  for  enabling  them  jit 
the  meantime  to  oppose  a  measure  which  we  conceive  to  be 
subversive  of  private  rights,  and  therefore  Injurious  on  public 
and  private  grouudfl,— being  at  the  sametime  fully  aware  that 
the  sums  so  subscribed  are  recoverable,  and  shall  be  paid  out 
of  the  funds  for  the  protection  and  faithful  administration  of 
Which  we  notr  come  forward." 

The  respondents,  together  with  other  parties  strangers 
t*  the  trait,  conduct, *l  the  opposition  to  the  bill. 
-  A  committee  of  the  House  of  Lords,  to  whom  the 
matter  was  remitted,  came  bo  the  following  decision:— 
"  Tfaw  committee  are  of  opinion  that  no  sum  of  money  sbooU 
be  contributed  out  of  tbs  Mackintosh  Farr  Fund  for  the  pur- 
pose of  the  academy.    The  committee  are  of  opinion  tbnt 
the  claaseS  relating  to  tbatnuiagement,  audit,  and  saperviaiun 
of  tbe  Fan  Fond,  add  the  ndadbslon  of  bunara,  napt  in  as 
Jar  as  snob  clauses  direct  any  sum  of  money  to  be  annually 
paid  to  tbe  directors  of  the  academy,  shall  be  allowed." 
In  consequence  of  this  decision,  the  bill  was  withdrawn. 
In  November  1850,  the  respondents,  who,  as  already 
mentioned,  had  been  among  the  chief  opponents  of  the 
bill,  wete  elected  magistrates  of  Inverness,  and  beoawM, 
as  such,  trustees  of  the  Mackintosh  Fund.   In  that  capa- 
city they  passed  a  formal  resolution  to  the  effect,. "  that 
the  opposition  mado  to  the  bill  in  question  was  proper,  tod 
indispensable  for  the  protection  of  the  trnat-preperUr,"  > 
VOL.  XXIV.— No.  XXXVII. 
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The  resolution  also  bore,  that  as  the  opposition  had 
been  successful  in  the  preservation  of  the  fund,  "the 
trustees  considered  it  just  and  reasonable  that  tbe  ex- 
penses unavoidably  incurred  In  effecting  that  important 
object  should  be  borne  by  the  trust." 
■ '  ■  Tbe  expenses  amounted  to  about  ,£600.  They  were 
.payable  partly  to  the  present  trustees  themselves,  and 
partly  to  others  who  were  strangers  to  the  ■dmiuistra- 
.  tion  of  the  trust.  It  was  in  consequence  of  the  above 
resolutions,  that  the  complainer,  who  was  the  heir  and 
representative  of  the  family  of  Farr,  presented  this  ap- 
plication, to  tbe  Sheriff  of  iaverueas-nhire.  The  petition  . 
prayed  the  Sheriff,  inter  alia — 

■  "  to  interdict,  prohibit,  anfl  discharge  the  satd  parlies  coro- 
■-phirne'd  of  from  approprintinn  or  applying  any  sum  or  sums  of 
money  in  their  hands,  or  within  their  power,  and  nnder  their 
ccntrol|fceid'ngir%''td  the  said  fund,  towards  payment  of  cer- 
pMftMMtUill  oriespeUMs.alleped  to  be  due  by  the  trustees  of 
the  said  fund  to  the  said  William  Welsh  Forbes,  the  Reverend 
Alexander  Clark,  minister  of  the  West  Church,  Inverness, 
iJortntd  Sfacdonald,  sometime  editor  of  the  Inverness  Journal, 
and  now  residing  In  Inverness,  and  others,  for  professional 
!and  other  trouble  and  expense*  incurred  to  them  In  opposing, 
/without  the  sanction  or  employment  of  the  said  trustees,  a 
'  .bill  brought  before  the  last  session  of  parliament  by  the  then 
trustees  of  the  said  fund  for  amending  or  altering  the  adminis- 
tration of,  or  otherwise  having  relation  to.  the  said  will  or 
settlement ;  and  generally  from  applying  any  sum  or  sums  of 
money  belonging  to  the  said  fund,  towards  the  expenses  in- 
curred by  any  party  or  parties,  In  relation  to  the  said  bill,  in 
any  manner  of  way." 

The  respondents  declined  the  jurisdiction  of  the  She- 
riff and  the  Sheriff-eubetitute,  who  were  ex  officio  direc- 
tors of  the  Inverness  Academy,  and  had  as  such  taken 
an  active  part  in  the  promotion  of  the  measure. .  This 
declinature  was  sustained  by  the  Sheriff,  who  granted 
interim -interdict,  in  order  that  tlio  question  might  be 
tried  by  advocation. 

The  respondents  having  accordingly  advocated,  the 
Lord  Ordinary  pronounced  the  following  interlocutor: — 
"  In  respect  the  opposition  to  the  bill  In  parliament  was 
reasonable  and  proper,  and  the  committee  of  the  House  of 
Lords  determined  that  no  portion  of  the  Farr  Fund  should  be 
applied  for  the  purposes  of  the  academy,  by  which  resolution 
the  said  fund  was  saved  from  dilapidation  or  diversion  from 
the  purposes  of  tbe  testator,  and  that  the  rest  of  the  bill  was 
withdrawn,  finds  that  tbe  said  opposition  was  successful,  and 
was  In  rem  vtmm  of  the  trust !  And  in  respect  no  specific  ob- 
jections are  stated  on  the  record  to  any  portion  of  the  expense 
incurred  in  the  said  opposition,  but  a  general  interdict  against 
payment  of  any  portion  of  the  expense  was  craved  in  the 
original  application,  and  the  cause  having  been  already  advo- 
cated of  ooosent  by  interlocutor  of  I8th  June  1861,  reenrs  the 
Interdict  already  granted,  dismisses  the  original  application, 
and  decerns  :  Finds  the  advocators  entitled  to  the  expenses 
incurred  by  them,  both  in  this  Court  and  in  the  Inferior  Court. 
"  Sltti. — Tbe  respondent,  as  heir  of  the  testator,  may  have  a 
litis  to  complain  of  any  dilapidation  of  the  trnstfumd,  and  even 
to  apply  by  interdict  on  that  account  But  it  must  ba  a  very 
palpable  ease  of  misappropriation  to  warrant  a  summary  appli- 
cation of  this  kind.  Such  was  the- case  of  Balfour's  Trustees  v. 
Kdtobnren  nnd  .Northern  Railway  Co.,  Bib  Juoo  iB«,  tupre,  vol. 
\XX.  p.  ■*»<-  If  there  bs  a  fair  and  eqnitsble  administration  of  the 
rMUit,  and  apparently  a  proper  disposal'  of  tlmfonih,  lite  Court 
MfiU'iuit  interpose  in  thisform.—Ses  BJackfaura  w.  Stostartj  17th 


June  185(,i 


voL  ixlil.  p.  588,  mm  also  LawiJour;voL3T,p. 

jaa-caae,  not  only  was  the  opposition  to  the  hill,  by 
.lotion  of  the  Farr  Fund  was  to  be  transferred  to  the 
v4od  reasonable, — it  was  successful,  and  'the  fond 

_.^,-.w.\ a  amulgsfaaik.ru-. '  Thsucspsnses 

to  the.  agents  and  witnesses,  tana, 
|  proper  charge  on  the  fund-  .Something 
In  regard  to  sn  improper  allowance  stud 
"Forbes.    Bat  of  this  no  special  notice 


■SfBAti 


is  taken  on  the  record;  and,  fur  smyleiBs;  that  spfonti 
gentletiisn  may  have  been  an  IndlspenaaMewitMs^uiiur*, 
numeration  not  too  high  nnder  the  clreeeuWiea.  T^h 
mere  matter  of  audit;  and  surely  a  party  htringairmaa 
interest  as  the  respondent,  could  hardly  be  atkovd  banish 
way  of  Interdict  on  inch  a  subject.  At  any  rate,  h  tui 
aufflefcrrtty  raised  thl*  point  on  tbe  recntil;  ts^aaueilj 
mstrn,  the  Lord  Ordinary  dues  not  think  then  at  -£4 
grounds  lor  interfering  with  the  adminittnliwiit'tfcinjs, 
aud'  chat  payment  of  (he  expenses  fsirty  and  ketfcUM 
eurred  oinnut  be  interdicted."  * 

'"  Tbe  respondent  (complainer  in  the- Gout  beWti 
claijncif. .    „  .    .  , 

'.^^^JmmmJ^  *ecl»iraec— Toll  is  an  tKUi 
for  an  interdict  against  the  ffias^slretes.us  Imrd 
Vn4  r^-<trw*tertfijj»ice»  ttndef  th»- gimtefiHiW  % 
■t4W,,5Rcl:int6Bh;-',The  totapp^jt^te  tn£ 
propose.  to<  apply,  part,  of  the  trust-fuuoi  w*jwj*« 
within  the ''objects  of  the  trust-settlement- -iko  m 
wish  to  make  -the  trust  pay  for  tbe  expense  of  tkwsS 
opposition  tb  a  measure  brought  into  parfiaraerit  :■  lie 
trustees  themselves,  at  a  time  when  these  partialis 
noway  connected  with  the  trust.  They  seek  »■ 
advantage  of  the  circumstance,  that  they  m  not  n 
tees,  in  order  to  make  these  expenses  a  chsrp «  a 
fund.  It  cannot  be  pretended  that  these  suDira.i 
ponded  in  carrying  on  the  management  of  the  ina. 

Solicitor-General,  in  support  of  the  intcrtoctrKr.ss 
tained  that  it  must  now  be  taken  as  clear  tfaltk* 
penditure  bad  been  beneficial  to  the  trust,  an: ;«' 
was  therefore  equitable  to  make  that  expenditure  a aa? 
on  its  funds. 

Lord  StItfW*-  Clerk.— I  cannot  concur  in  (his  inter inr.M, 

One  point  is  clear;  that  the  truster's  heir  Iiisib™*13'" 

make  this  application.    No  sound  objection  to  bis  Diktat' 

The  trustees  appointed  to  rnannge  tbii  fund  fertile  up 
tratesnf  Inverness.  I  do  not  enter  into  the  outturn  M» 
to  in  the  papers,  whether  the  Dean  of  GnilJ  of  Lnen»ss 
le  held  as  a  trustee  uuder  the  Mackintosh  trust,  flat  "* 
is,  that  by  the  very  tonstitutiun  oi  it,  this  truH  »uit*e 
ing  body. 

This  being  the'esse,  the  trustees  who  are  ieoSee«"r 
culnr  period,  Swing  a  bill  into  parliament  with  refcrm  i"  ' 
management  of  the  fund.  I  assume  thai  thst  bill  ™»* 
in  for  a  proper  object.  Whether  its  promoter!  ire  pari'.' 
liable  for  the  expense  thereby  occasioned  to  liis  tune:"1 
question  before  u*.  Bin  wh|le  these,  trusieei  ire  in  <&(■  -' 
their  utmost  to  promote  this  bill,  an  opposition  jew  ip-*"* 
members  of  the  dan  Mackintosh  suneiuhle— rewlsuai » 
di'ionalory  of  the  measure  are  carried— and,  ii<M  f  "*| 
parties,  among  others  by  those  who  are  mow.  tbt  Iras*"1'' 
fund,  they  plunge  into  parliamentary  opposition  its'.*" 
lion  proved  successful,  and  the  bill  was  thrown  onL 

At  the  lime  the  bill  was  thrown  M^tJ»mnW"lh" 
moled  it  were  still  in  ottoa.  But  they  b*ve  bsen  ■rw*' 
the  parties  who  promoted  the  opposition,  •ndtkswM*" 
now  in  office,  propose  that  the  expense  of  the  eppsAk"** 
come  out  of  tint  fund,  . 

It  is  asld  that  tlie  opposition  was  a  bene*  to  tbt  fa*  * 
that  this  must  be  held  as  proved  by  (he  fact,  ihstueW" 
thrown  out.     but  is  there  si     '        f     "  *"    •—'"-* 


s  pro»ed  by  tiw  fact,  thst «  »■- 

e  soyinitaWrfteWaifcrilSSS' 

being  made  a  charge  IfSMW 

Where  the  tnria  wi* 


ministered  by  trustees?     Where  'trie  exusasei  ■ 
incurred,  then  the  question  comes'  before  lieOwrt  — 
fund  should  pay  them,  or  whether  the  tresssw  *"■»*? 

personally  liable.    There  haWtfee*  «* -—- • 

a  private  trust  havebeen  fbanApN 
I  cannot  allow  th' '  '   •■*■• 


upon  trW  WuliVs'rsffin 

'    L6trfM&m.X-Vm\ _ 

The  prmostttodoftlt^'Wrifts'i 
rfgftti'bnt  r-*yn«-«re'»e*r-*i 
ofip6.iLl0T)'lc>srfe  brl-fte'"'1 


S,-,2.J 


IN  THE  COURT  OF  SESSION,  &>. 


I/ird  C"e!:bim.—l  stm  of  the  ssnte  opinion,  and  that  »erj 
lfiu-ly,  Tiieae  parties,  at  that  time  strangers  to  the  trust, 
pu:we  ii  rnvasurs  promoted  by  the  parties  at  that  time  in  the 
■I  ministration  of  the  trust-  They  may  hare  been  quite  right 
n  their  ri^ipo-itiun,  but  they  opposed  the  bill  at  tlieir  own  ex- 
irmie.  No  one  h  entitled  to  pronioie  the  advantage  of  another 
hthoii  ■gainst  (he  will  of  that  other  person.  These  parlies, 
ir*Tiiton  lu  tlie  trust,  having  resisted  the  bill  uu  pure  grounds 
i  pairiuUsnt,  set  into  the  administration  in  their  turn  through 
heir  election  as  snog  istrnles,  and  they  now  seek  to  reimburse 
:ieinscln;*  for  the  expense  of  their  parriotio  exertions.  ■  I'o 
liiiw  tliil  wtnld  be  a  precedent  fraught  with  danger  to  the 
iiaMiKi'im-nt  of  nil  similar  institutions.  When  Chid  expense 
i-ii!  incurred,  these  parties  hud  no  right  to  rely  on  the  trust- 
units;  and  I'rtierefhre  think  that  tint  expense  cawWbe  made 
i  uharge  SL'SinsI  tlieie  funit*.  ->l     !■■    '    ■ 

Lord  Mv,ruif.—\  BSD  constrained  to  differ  from  your  Lord- 
hips.  Tlie  question  before  us  is,  whether,  at  the  instance  of 
lie  heir  of  tlie  truster,  we  arc  to  interdiet  the  mn  lingers  of  the 
imd  from  paying  otit  of  the  fund  the  expense  of  opposing  what 
u!M  now  lie  tutrix  to  have  been  an  unjust  bill,  lliuonly  point 
iir  u<  to  eon sider is,  I  think,  whether  wlmt  was  done  was  viditcr 
ir. i •im  tor  the  trust.  Hits  good  been  done  f  Is  there  any  guod 
[round  for  interfering,  at  the  instruice  of  this  party,  with  the 
i.j«.,'Mof  these  tii  iMsnnnlili'.-iTul  liCO't-nry  expenses— tl;-iv;li, 
I  may  l>o  that  this  account  would  require  taxation.  Suppose 
lint  an  hospital  had  been  constructed  near  tlie  sea,  and  that 
\puiise  1 1, ill  been  incurred  in  saving  it  from  encroachment, 
•oulil  not  such  expense  he  justly  chargi  able  against  the  fund  f 

tlii tile  that  this  case  is  not  unlike  that;  nut),  at  ail  events, 
aat  the  present  managers  are  at  much  entitled  to  respect  as 
In'  former  managers. 

In  these  circumstances,  no  malversation  being  alleged  against 
In  «e  trustees,  I  am  not  for  interfering  with  the  proposed  pay- 

The  Court  pronounced  the  following  interlocutor: — 

"Alter  the  interlocutor  of  the  Lord  Ordinary:  Find  that  no 
injection  has  been  stated  to  the  Court  agiinst  the  title  of  the 

maimer  to  follow  out  the  petition  to  the  Sheriff,  or  to  the  com- 
letoncy  of  such  application  :  Find  that  the  funds  under  tho 
iiniLiip .-incut  of  the  respondents  cannot  legally  be  applied  to  psy 

il'  expenses  incurred  in  opposing  in  parliament  the  bill  referred 
ii  nn  record,  promoted  by  the  trustees  In  the  management  of 
lie  fund  :  Therefore,  grant  Interdict  as  craved  in  terms  of  the 
tttilion  to  the  Sheriff:  Find  the  respondents  liable  la  expenses; 
ind  remit  the  account,"  *c 

UrdOrdiniiri/1siobett300.—ForAdeocatort,Sai.Qon.(Seti-tet)-, 
ting  and  Adam,  S.S.C.  Agent:— AU.  Deas,  Gordon  i  John  A. 
\Uune,  VY.S.  Agent.— I.  Cftr*.-(F.H.) 


1st  July  1852, 
Hotra  or  Loans. 

S'o.  L'84. — Diosystus  Onufbi  Mahiahsxi,  Appellant, 
i'.  .1a*et  Pajbshbvice  or  CAinxs,  and  Husband,  Bc- 
tpiindenta, 

?ioof — Competency — Facility— Jury  Causa — la  a  reduction,  on 
tfa  ground  of  facility  and  fraud,  by  the  reprcttniatincs  of  a  party 
■_.'■■  ■ ,..,"',  vf  documents  <tf  debt  granted  by  him  to  the  defender,  tclu> 
maintained  that  tin  una  had  been  granted  in  reaped  of  payment! 
<";■>..:  i,„  !„„istfffor  behoof  of  the  deceased— Held  (affirming  tho 
judgmental  the  Court  of  Session)  that  the  boots  and  verbal 
iiitemeids  ef  (As  dictated  vert  competent  evidence  to  shese  that  the 

by  she  rfcfei 

ri,j',,I-Coiapetenijy— Jury  Cause— In  a  jury  trial — Held(affirm- 
iug  tho  judgment  of  the  Court  of  Session)  that  it  was  compe- 
ted, citfi  a  wen  la  prosing /hat  a  party  wot  a  person,  of  slender 
UU'INS,  to  put  in,  but  only  at  containing  representations  by  himself 
as  to  hit  meant,  defences,  signed  by  himself,  to  aa  entirety  separate 
anion  ofahment  at  the  instance  of  hii  toft. 

!>  in— Verdict  — Procsss— JoryCauae— Beduction  an  Ground  of 
Facility,  Cirsu  invention,  ox. — An  ittue  in  a  reduction  of  docu- 
ments mi  the  around  of  faaiUy,  riminiWfiliori,  $c,  mult  to  trial 
O)  tlie/cwtfimeofbf&Mti+triMlo/ii&Cme*.—"  Whither, 
at  the  deUet  icAm  tho.  mbwryfifint  «"*  inaotutiow-ef  the  laid 
A  B  wen  adhibited  lo  or  upon,  lit  wrid'nas  flit  d,  6,  7,  8, 


10,  11,  12,  13,  1*.  18,  20,  21,  22,  2fl,  26,  80,  81, 83,  81.  and 

132  ofproctsi,  or  any  of  them,  the  laid  A  B  icuj  of  weak  and 
facile  mind,  and  ea'iUi  imposed  yon ;  and  ichether  thf  lUji-mhr, 
taking  aiivitnlmjt.  nf  >rif.  laid  K-nknr.,s  and  facility,  did,  byfrtmd 
or  areamttJUion,  or  intimidation,  proeve  or  obtain  the  laid  fib. 
Kri/itioiit  and  indorsation*,  or  aiy  of  them,  to  the  laion  of  the 
gian'eet"  The  verdict  teas  "for  the  pursuer"  generally— end  it 
mil  ™.'"'";I'  ''V  '■'''"  '■''■' ■'""■'■  "■'''  '•■dfftd,  decerned  and  declared,  ia 
termi  of  the  cnclasinni  of  the  libel.  Vn  appeal,  it  wiu  maintained 
that  the  mrthel  mu  incompetent,  beeauie,  at  the  ietue  put  two  die- 
tinet  alternative  growtdt  to  tie  jury,  it  thotdd  ham  iH-tingtuihcd 
.  the  particular  altei  native  ground  on  which  it  proceeded, — and,  at 
it  did  not  do  thai,  no  judgment  could  validly  fopi.w  by  rc.non  of 
the  uncertainty  of  the  ground  on  nhirh  it  proceeded.  Held  by 
the  House  of  Lords,  (but  without  ortmotting  the  judgment, 
i«  thu  isa lie  vras  alleged  Ui  be  the  usual  one  tittrytfucli  Cases). 
that  the  form  of  ittm  uiat  objectionable.  Jar  the  reasont  pointed 
Old  by  tht  Home  of  Lords  ;  and  remit  made  to  the  Court  of 
Session  to  amend  tht  entry  of  the  ccrdict.  ,t  (]1 

See  supra,  yol.  xsii.  p.  580 — 18th  July  lfiiXI.  ■  *  ■  ■  ■  ■ 
In  this  ease,  the  general  conclusion  of  the  « 
of  reduction  was  as  follows: — 

1  Therefore,  and  for  other  reasons  fo  he  proponed  a 


fr.p 


r.  tv 


nd  nt!i 


S  |;(i' 


iviiihefi.rc  nairated  uu!  lelnirtd  W,  in 
so  Mr  ns  [iiu  s.imi;  are  r.lln^ud  to  Impurt  any  obligaliou,  tmiiB- 
fi'i'(i:!f.',  HMii.'ii.ilioii,  indorsation,  or  other  right  in  favour  of 
the  defender,  with  all  that  lias  followed,  or  ia  competent  to  fol- 
low on  the  some,  ought  mid  should  be  reduced,  retreated,  re- 
scinded, caused,  annulled,  decerned  nnd  declared,  by  decree 
of  our  said  Lords,  to  have  been  troin  the  beginning,  to  be  now, 
and  in  all  time  coming,  void  and  null,  and  of  no  avail,  force, 
strength  or  effect,  in  judgment  or  outwith  the  siiuie,  and  alto 
as  being  false,  forced,  feigned,  fabricated,  simulate,  devised, 
and  made  up  by  tlie  dufender,  bis  cedents  and  authors,  or  one 
or  more,  of  them,  civilly  and  lawfully  improves  per  testes  inscr- 
tos  et  omni  alio  ntodo  quo  de  jure,  and  the  forgers,  users,  and  de. 
viscra  thereof  censured  and  puuiihed  in  their  persons,  lands 
and  goods,  to  the  terror  of  others  to  commit  the  like  iu  time, 
coming." 

The  defender  appealed  against  the  following  interlo- 
cutors : — 

Jdwimfjit  on  Bell  of  Exornom. 

"  July  18, 18iG.-~ The  Lords  having  heard  counsel  for  tho  de. 
fender,  disallow  ths  bill  of  eiccptions,  and  tind  the  pursuers 
entitled  to  the  expenses  Incurred  by  them  in  the  discussion 
thereof,  reserving  any  other  question  of  expenses  ;  and  remit 
to  the  auditor  to  tax  and  report" 

Intbbiacctohs  in  Reduction  and  Covxt  and  RBCKomsa. 

"July  18,  1850.— Tho  Lords  having  heard  counsel  for  the 
parties,  discharge  the  rule  granted  to  shew  cause  .why  tho 
Terdict  in  this  case  should  not  be  set  aside,  and  a  net?  trial 
granted  :  Refuse  to  grant  tho  now  trial,  and  appoint  the  vei- 
dict  to  be  applied,  and  judgment  onturod  up. 

"July  20,1850. — The  Lords,  on  motion  of  the  pnnmers,  apply 
the  verdict  In  this  cane,  and  reduce,  decern  and  declare,  in 
terms  of  tho  libel:  Find  them  entitled-  to  expenses  hitherto 
incurred — the  account  to  be  taxed  by  the  auditor  iu  common 
form  ;  Quoad  ultra,  remit-to  tho  Lord  Ordinary." 

Ihtiblocutoes  in  Reoi  ction  and  Declarator 

"  July  18, 1850— Tlie  Lords  having  heard  oouofel  for  the  par- 
ties, dutcbaTgo  the  rule  granted  to  shew  cause  why  a  void  let 
iu  this  case  should  not  bo  set  aside,  and  a  new  trial  granted  : 
Befuss  to  grant  the  tuw  trial,  and  appoint  the  verdict  to  bo 
applied,  and  judgment  entered  up. 

•July  30,  I860.— The  Lords,  on  motion  for  the  pursuera,  ap- 
ply the  verdict, of  tliu  jury  io  the  ease,  and  reduce,  decfem  and 
declare,  id  terms  of  the  conclusions  of  thu  libel:  Find,  them 
anti  tiod  to  the  expenses  hitherto  incurred  by  thorn  ;  allow  the 
account  to  fas  lodged,  said  taxed  by  the  auditor,  and  to -report." 

And  he  maintained  that  they  ought  to  bo  rcycrsod  for 
the  following  reasons  ■ — 

Beoauea  the  books,  accounts,  and  other  written,  » 
well  as  the  oral  ttatements  of  the  deceased,  we're  irmd- 
misaihlc  as  evidence  on  behalf  of  the  respondents,  siting 
lit  right  of  the  deceased:   tl   .     ,.  ^  '  ,^  ^-vh' 


H£iyftC4  OF  pA^»,DECtO¥D. 


[U,\ 


i§»iws'the  Appellant^  judicial;  atatemttita  made:  by  fail  a 


hr<Mwthej<  paoeeas  with  anothei'  parij- ''wht1  rtftilft«* t* 
a  different  subject-matter — Watson  V  rTAraftoV'0*'" 
Witt*,1*  Mur.  Hep. '481;  Wight  %*1EHtt}fM 
Jane  1827,  4  Mur.  Kcp.  S25;'  Little'  tf'SUl^^tt 

rS^tr,.;.."...      V::^;;;';;^.;," . 

Because  the  judgment  following  on  the  ismutfmom 
of^.Wl-(>£«oeirtwwy*ndby  whi»]».thB!.GMtl*tapplM4 
the  vwdiot,  tall  deoened'sgumt'  Hie  ftppeHantlj  wis  rat 
B(^peiedtlVan4^ptopei]jpi:ofiouii(*lJV^^^^,»^;t*'f 
ren^cljPnP  Pne  0Q.  w1  P°  iu"'g>uflnt  jOTty,  competpaUj 
folleWj  by  reason  of  itfhVBoeittwitj.-^-Per  Lord  jrwAii 
(n  Jrrioe'*>.  ■KiApsrtTwfc-fswwjf,  volirw.  p.  «OT ;  Watt; 

k*"WW;  mm?  ^*^rjwitw|rf  cuo;-.ni8>  !sftt- 

it,-fli'I,dbiL*^,anjlMiJ    iJ  '13s  '"'    '  " 


otfiHtfeh1: 

.  The  je»paadflnte.iwatfliBe>iilihat  the  jud^ae#t#ftq§hi 
to. reaffirmed  fertile  following  :rea»ens:->--r.  Beenee-UM 
written  uhd  parole  'statement's  6F  -tie'  deceased' formed 
admissible  evidence  as  "bearing  on  the  questions  Jrat  in 
issue,  whether  he  was  of  week  anil  facile  miud,  ana  easily 
imposed  OByand  wJaether  the-  appeibwjt,  taku)g«d>rattbage 
of  anek  weakness  end  fecilitT,  did,  by  fraud  or  wiKum* 
TCntidn,  or  intimidation,  obtain  the  subscriptions  at»3  in- 
donations  sought  Vbe.  reduced.  '^..Because^iatbe  cii> 
cuWBkaaoei  e£  lie  cRM^^d  fbt>  tho  limited  purpose  for 
whi«H'tfce-»tWabo*w  sjfcjtMted  to. ware  t«ri*ertijla%d'W 
eorWd,-  tftere'wnB  "W'lrrcctope^Wroy'ra  -»e5in(tinrf"We8^ 
defences  in  e^idenc^  as,  a  statement  or  Tcprc sciitaUo'n  1) j 
tSe.ajpena^t.of.'tW  tf(M)  gtate  of^ia^cunjarj^^l^jfc 
3.  Because,  evpniMdi  iW  mioWk  enjeeied  to^qr  oaoh 
put  of  .it  (i  eeyj  «SiU  may  hmp  he  Jteld  enghfc  t*  i»tfi 
fctwdisaltowed,'  fatal -been  rejeetedpheMTMmfeM'*^ 
eient'eridence'to  waVrtn^tne  TefiEct.'  ■' '  *'"'  .'.'"•'::  "' 


<  artfeHmit-' 


u.,-ij» 


A*  fo  the J^e*^t«i"  token  at  the'  trfcit— tlic .a^tian  %si 
preagKt  ly  a  reprwi-ntatJTB  of  x?airaer*  ice,' with  (Be  object  «T 
increasing  the 'share of estate  falling  ityfcerY ."lTjlb*  actual  suc- 
ceeded, the  ejUte, aud.toerchy  ttiejursucr;  wohrd be disi-fjarged 
Sf  the!  amount'  qf  dVbt  included  1q  the  ^eedt  'ifai^.  deeugiehla,. 
f  Fetrsertic*  had  brought  the  action  ill  Ins  lifetime^  afbV  tiiglit 
he»e  done,  he  would  ha»e  been  in  (he  position'  pFbne^oBerijifr 
his  own*  Woks  *s  evidence  of  his  tmperly^ltaMfl'br  which  the 
OtdeWKr  "'•V.no  partj,  and  wjileli'  might'  ttre'WW  manir- 
fsctured  for  »e  wrr  pUMM*W'tentting  the  MiflWee'bf  tljfe 
lender.        '  *    "■*'  ,    ':**■>"«»!  -'■"-.     J    '^ 

iCiajjBffjftirl-pBot  jou  njwl ) 


V«(f**?r.— But  j-ou  njwijn 
jp^cah'  ■ fflge  'wlietbej  .%#  Rf 

W  l^^ajiei^aB  la(^.4>i<aat«d>«ti  tfc^WinWK*"^ 

f»wqi^^Jww*PWt^^.Wl»W^b»»«tih|riisyt^aiMey 

W  if"f#or t/rf  j&jnawwioo,  Iheaptif  «w  stW  lfbrTU«nejea* 
MJI  vtM«  ah«w  tto  *>pr9t*t>>i&#i+<*b*&i,*w*tX<m* 
cannot  he  do  »o  alto  in  the  other  action,  on  the  lame  lietfliW^ 

Sl„Aa..  ■"J^sitwoAaJ^uvTacti^i^ga1u»|ftf 


faefa  house  here,  would,  be  a  Q  t 

V«.  ijeny  tlMbook*  would  be  idmii#pl*',,}$fi*iH.fcV,_ 

[  Lord  OhanaUof,— But  In  actions,  for  lnal|a>      ■      *    '  * 

the  defendant  was,  and  Qrcumatance 
prcsumptjpns.that  the  defendant  had 

"         WMBTj    ""' 

«■•  ^«.*«fl*4af(M«4,ri(ji|»kJ(  A  MrtslsWfcjsWiPWWa^sW 

•pwMhrairwmiswMimk  a^^sslh^ifiwetlriat,  jsn^,* 

SWatAiifdJiadteNWBi  m*  Wwojwibje  sjejtejwMf,},.) .. : 
t£^diifOTaft<r«.^^a*g»Jitj  WsMHfciMpsCTSMSjttae/igsB 

n-ithUfii  oTnVbrislnMfflle IWSKlffl^ftnlg  tf  W  irW 
•pttM  *>-i.  nln  ,ea»aalaisa»  byfsJueistaxv-  &»*■«  *> 
Mad)W»  *""      -i-'l  .t;"n  '■<    "■F'"n»  oHj   »-J..jJ'--f 
(*»r»1%«s«tf»^T«ftMrfe  dot-stoin*  WttewsMsBaXMaNal 
faiaot W«i»«»n*nfbr«»y jtaapeawrl*^   -----  o>i  t»- 
'JT.W  Wifld  ^«W  aflHh*fflflafeHblt.»Tn«*--«ls.-*if/fc 

Itns^riedihy  eVIi  "'■  ■-■''■  "-  -"J '"•*t'   "  -"■—■- 

ptf^P0^  «  otWt^ 


Ka>  afotiMlfc  ttjW^fift 

as.flun.e.it  waftWr  ^J^tJIj 


..,-,- ,  „™..^TD.,s*a» 

Tiia  qTJguDoe4Hinik^w.£ 

the*a^co«utf-M*i^  *H  ,1-*;  ..!'■.  Ml  IttgisD-isin)  sdJ~|s» 

&WJ>M**m**itl0t4*lM**m  hssiiieiiiaj  wlitJtJste 
wM-istofc^pMrsJil^'S^iMatrWpasj.II  anji  M  ■feiis' 
•thsw  tbavtii*  ihusg  tjlMMeMmAsu-m*  BsinstadsaUaw 
aa^lwbtfaadasBtifsjlri^te.ajiaei^irii  a  I  ilswili  Mm 

mqmtm  *■" "**  «*t>ts»np.Ba>riis>i-»iiassii  ■ ,  :■>- 

,ff»«*«dtidis>pi»al<«sisrt*j  WlssWisssrtsI 

Ww»H»i*at#W^aid  rtfaer^ifcwuwaislseajrti 

la  t»V «H»^heesMe»eh  •tMIMMm&'fAm&.iH&i 
tatdM^te  etletaaswmiti^ciijtattieii  siibsk  ■»<»  ■—■> 
far  from  their  being  gi  i  asrWMswBjt*  »  sTssBssssWlsW  tMsW 


Hone  could  arWeTMeatue  tKra  was  us 

*ffls»srffrMaiQna*ei 
iocumeuts  for  Mariai 


the  documeuts  for  Marianski  to 
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IN  THE  COtftfT  OF  session; ■#*. 


frl 


fit  colli  J  beyrekionitb'f,);  supposed  that  the  book,  though  pr$. 
.".-!ly  uted.ftr.tlie  wrong  purpose  of  proving  [Be  amount  of 
he  ti-staior'a  property,  yet  was  afterwards  used  also  for  another 
■i!r;>.)-i— tic-  to  she*  the  impaired  capacity  of  the  testator— 
h«i  IdnnotaKiyft'VmidmiBBfble;  but' the  latter  purpose  is 
MiHyaiHtteMlKiad**.-.  "  '.'  -.» 

fartf  CTa'Mf{ttr.:Y-TBt1thnt,«  exactly  !wlMt',W*rdbtKS''fn1th« 

';^pofD«.ryiieii*.]  '         ■  -.'  ;;    ;-   ]  v 

"..-re  these  boakaVei'v  put  info  a  iritwan's  Kami.'wW  w^a  *p 
■cmmtaift'  and  iittbsgttWt  hafrcxanijned'rhCT&^-Anq'  rmwi/s 
skid  by:tbc'p^r«eTs'  counsel  td  (tale  their  ■cojiibrto  'Worrfc}- 
licreby  pj-WbTfe  tW  snnoant  6T  ?airscf«cte'i<  ^rdp*rryy  ^"» 
L^iderVCTronacItherj  a*ys,  "  I  object  bj  ttiil'Mnohf-S^flrrd 
he  imrsnerj'-oon'rlsel  replied,  **No,  yon  cannot;  fcecsWfliif  bbbl 
i  evidence  of  impaired  capacity."  I,  as  the  defenrrerS'rJbumc'i 
'ould  haw  sMoV*H*TL*'d<*V»  ottfecito'^ueiftf'UM^Wfhdv 
:<!;mircd  capacity,  but  what  I  do  object  wltUM  ttfflg"U»t*;ta 
lie*  tliaf'ceVtaln'Mto.'-'rrterpni.'iJW.i  ■*rt?i*I«t--11i9  rtme1  i*  the 
;iti(lsof  Fa^nftrtacd.'arMthatecrtMli'^r^rWlhenbehnlcA't* 
iro."    ThW,'#BppfwiiiS  lh«b«"ka'MU«l%-WfMi"iiv»*ldBnce  lo 


_  w  BWfafiWIcil1-  t 
LvrdCltanetOfir,— •Stub  things  are  often  done'iu.pracirev,],'.  "' 
vc  apprehend  net,  when,  *a  In  thia  i— tawiiro,  safca  book  Uiiona 
:'.  offered  to  shew  the  amount  of  property.  We  admit  Uut 
i«|Hsraora».|«*K)itnii»i  eautdeof  a  jnry  rightly  *r wrangle 
on  cannot  help  their  looking  into  .ohrse  pafwrt  a*d  going 
evood  tie.  purpose,  you  bad  in  view,  and..cnnuiig  to,. a  general 
undusioq  as  »o  Ihero.  .  Bat  here,  ho*  can  tluj.  books  be  exl. 
1'iire  of  impaired  capacity  (  Thus,  for  instance,  If  we  look 
t  M'irianski  5  account,  w«  find  an  item— "Slh  Dec-  1840,  Paid 
i  Francis  Hamilton,  ir9':  10 :  7 ;"  and  then  if  we  look  at'  the 
ctouot- boot  kept  of  JairserTice,  we  And  Ltjpiaaic  sum  marked 
s  "  paid  to  Francis  Hamilton  {■  and  yet  tne  former  'Is  one  of 
^edocBinenWsbwgrft-tffBBreduceA-  TlwaweoflBt.bookiaBnnt 
i:vwur«»rlifpjTM;"oftflie^cwtr»rt,-lti*i|al«e-cotT^ 
re  nuiTiyorWirirhrtaliveMiX  ttie-sarae  nature.  -  Bur  Men ■  sop- 
ping the  book  might  be  admitted,  the  eirtFrDrsmhrh*  net  be 
iniistLWea  !-*.T.J(i-*a:e*jB  i'       " 


'i;i^iHjurwM-«ibniaMbtt;  soa5  wnj?  fcweasaseitaa^^aasatiay 
ut,  on  the  otto  hand,  tsMwetwa  to  tue maiaru  of -pleading* 
i  a  eauae,  »o  WUflli  lie  wiilflr  i»  Bo*  Supposed  W  Picdgs  bit 


iv,  for  inft*»c«t la-plea  of  t»ttony--tM>  ntvt  bswe  Wad-jt*«yt* 
^ii!ii((it~*oiiU-ht«ot'Wf*se**»dBl»»i«er-]  "''  *■  --  ;•■'! 
o.    It  depends  entire!?  on  what  la  trie  nahiro ' QTjbethltitt* 
cut.    If  tt  is  one  requiring'  to  be  raffled  by  offidayit,  and  that 
dune,  ttierTit  wjJnlifbe  eridencc  agaiart  hmr. '    i   '.'    "_    '■  _■ 
Wd  Ckaitfttorn-SujipotQ,  in  the  case  ofau  anavrer  lo  ft  bitt  ip 
li:mcerj,whkhk+a 'Beep  sworn  to,  but  it  fasgi>taiirueljowliito 
i  hanSi  of  tbB  oppoai te  party  befure  it  W  Jxtu  signed,  ,wotild 
at  be  Evidence,  ajjainatttui?]  ,   ..'....     ...  ..,.. 

'e  would  t*y»jw%-o»aoco«M*>f-  theoatfv  wbieh  is  the  otato 
il  dntiooius^a9«lfla4U¥>a««*tur*-  iiuJ.ataU  eT»ata,»uch 
lui'>tiaadcaja)-a«|.4nMJisa-tw>  The  aigiiina,  of.-a-d«/«a»uiiia« 
.(»  lorai,  islUnb  ilut.iJm*  B^ajraa^jtad-alif  ««baMu«  baa  tk* 
ma  aflaaAa^n^tauajsa  h^,|itaj«Jjt,a^notla^|i»are,  ,  .j, 

^njwurniisiii  naaawwwiwr    .     .  .      - 


naW 


-*^r 


.      .    MbaaJaanaat.hr 

ancri Lh,  the. pvti«f? 


miual,  afldjhijaiB-  wbkdi  rajuire  lo  he  «§'<-*>!. .Uy  the  pytiaa? 
kiiuw  ofufprej  alg()r"  Bylhe  patty',  whiqti  ta  hot  Yeriilwt  by 

L-ru  it  wns  a  mere  accident  that  the  party  signt-i  tbadafevcaa. 


me  erMBBaaj |rf aBbpflaaritJ-J   ')■.*-'.  '■. ."  -  1  —  -  ■    ■ 

lint  ii  'wruttire'amy.  1'TIfe*a»>irncrrl  h'lbV  staTrtnent  Wttt* 
my.     The  aignature  la  an  acciifcnWVfaMiti*;'  tot, 'ligned  or 


Dot,  the-plekklHqja^  lor  nothing;  unlers  there  is  evidence  lo 
anpporl  toCaau^  Is  always  depeuda  on  whM  ilw  aisult*re  tm± 

porta,  wliothcrotaio  jliu  purty  is  bouitd.  Thua,  when  ooaMsttl 
signs  plena,  be  is  not  bound  by  iheni.  , 

XLotd  Chancellor.— ^ox  becauae  you  can  sign  inconsistent  nl^aaj 
So- jfoo  fnn.inakv  inconsistent  defences.        •<    •  \ 

[Lord  Brougluaa'—  lam  not  sure  whether  the  Court  would  afloa/ 
contradictory  picas  to  be  pleaded,  it  it  required  parties  to  liui) 
1li8r^p)*ba;]r>  ',-■■■  >rT  ■■■ .        T* 

<:outos  miow  dEfikreat  rules.  One  may  require  the  defcnee*  til 
bo  siaTsed;  and  the  Court  iiagtt  dour  may  not>  lajsamerefornii 
.and  the  sole  reason  why  the  partj  aigii*.  the  paper,  ja,  becanan 
llic  Court  requires  it,  and  not  beriuae  he  pledges  irimaelf  lo  tha 
truth  of  it.  A  man  wiH  jinn  papers  o»er  and  orer  again  With- 
out erer  dreanuig  of  pledging  'MVtrnefpyit  It  la,  of  aankj 
different  wbea  tbe  ptily.ia  expieaa<y.Vr4fnr4«f  tfle  afttot  tifltlin 
admission^-WaUon.  n, ,  Hjniijlpn,,  3  Jiarr,  i8\  i-.^winajff 
Crichton,  4  Mhrr.  183.'  Tliuiajieiilierifapreseuia  nor  ah 
admission,  and  the  whole  record  ought  to  hava  been  "gtren  'in? 
erldence,  and  then  ft  aroblir  liivti  appeared'  'ai'al  'ataternerni  'by 
*ay'nf  fcttttcemeot-iStuW'tl.-  J&ndcra,  fo!  irtifj  If  $tf' 
Bealdea,  It  la  only  admissible'  there  the  rmccnuse'  hi  histtfrliT 
to  the  other;  but  hkr*  the  sirh .  rW'mffiaM^-UalUn  wWrSfij 
•VtorhgdnfJreactioriofreductJon;  ;  :  I  '  'T  »>''■■•'  ,'■«  ^imTtii 
tl<o*&  ChmctOer.— Would  it  be  afferent '{firi'  adoij'ssion^Kniitt 
py  A  party  in  a  correipondence  ehould  be  giyen  ia  evi'-ifnn-j 
Bgafnn  him— U,  for  instance,  tliaf  he  was  at  a  particular  pJucu] 
iti  particular  time,  there  being  nocoonectionbetweeu.tbe^wa 
and  the  correspondence?  Ia  there  any  exception.'  lb  (he  rule, 
tha*  a  writteu -statement  untier  the  hand  of  'the  party  h  adriii,. 
aiWo  agaaoat  him  in  an  Mtion  a>y  another  party  oat  anotJiee 
subject  ?:  Here  you  say  il  ia  like  a,  pluadkar  of  .'*  not  guiliy."] 
We  aay  that  plcadinga  jiaulioiKr  are  not  admissible  m  evidaacw 
of  facta  stated  therein,  and  that  the  signature  imparts  no  diffe- 
rentiating quality.  It'tnay  Du'ftttlng  that  certain  allegations 
should  be  made,  and  yet  they  do-  not  become  thereby  abatnief' 
edig  tne,  so  u  to  bind  the  party  io,*nMher  and  dtatagnj  trajia- 
actiop.  Nothing  wp'uld ,  bn  more  injurious  than  the  praotiiM 
of  thus  crampjng  tha  rigiits  of  the  parties  whom  the  law  ia 
bound  rather  to  protect  id  Such  circumstances.  At  to"  tha 
ter<riafc— The  t^rdiot  here  *ni  aaajwaMt'ona,  aud"the  Juflges 
aaemeal  tu  think  it,  of  no  nonseciuaaaH  cat  wtrioa'latrtantlat'paina 
ft  annt ,.  Jt  reaemWa*  tlw  f^rtfytftfrf.jflAff&fktmrrit 

Vut  ix D.  p.  637.    .  .     (i ,  .„...■..„.. 

[_Lord  Broupham.— If  I  «(oll«t  riKhtly,  though  t^e  Issues  there, 
Had  been.  inartiflcUlfy  framed,  the  (unipirng  up  and  the  flndlntf 
arfat^  jury tnigrn  bare  eaaadthn  waWJaamyf'  ■  :V  - 

iieaiwe  do  not  think  tflo  swdlhp;  coUlrVhaTe  cared  it  fha 
qj»e«ti*n :p«t:l*itaa  JBry-waa^-.whotlaer^attbB  daW  of-twaHK^ 
documents,  or  any  of  thom,  Faltaecrice  was  of  weak  mind  -,  and 
whether  Marianaki,  by  fraud  or  intimidation,  procured  him  to 
■ago,  lawn.  How,  we  iaav*  suppoaa  all  possible  stntea'.of  trriad 
■"  the  jury,  aa  to  these  documenta,  lioglj  Naui 


—sary  that  the  Jury  ah  Sua- 

polnt,  which  cannot  I  bet' 3 

fix  ca»e  Here. .  Who  can  say  to  what  ertei  ii  u 
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■oppose  there  if  a  separate  plea  of  fraud  su<3  a  separate  plea  of 
raierepreseutation,— and  that,  perhaps,  ii  the  proper  form,— tbo 
Judge  may  leave  it  to  the  jury  alternatively.  Here,  in  one 
count,  there  are  three  several  causes  of  notion;  and  it  is  not 
mmpateot  lor  the  Judge  to  depart  from  the  issue ;  it  uiust  be 
left  fur  the  jury  ai  it  stands. 

{Lord  Chancellor. — Do  you  aay  that  a  verdict  as  to  No,  5  or 
Wo.  SO  «oul(t  not  have  been  a  good  verdict  1  Do  you  hold  that 
It  should  have  been  •*  to  the  whole  or  none?] 
So;  we  say  that  each  document  should  have  formed  an  inde- 
pendent count,  But  when  ao  many  alternative  propositions 
are  thrown,  as  here,  into  one  question,  a  general  answer  at 
''  yes"  can  never  amount  to  a  judgment ;  and  we  should  there- 
fore have  an  arrtol  of  judgment,  or  judgment  ion  obitantr.  vertdirto. 
The  verdict  should  have  been  thus—"  We  find  that,  at  the 
date  of  No.  1,  No.  2  (mentioning  how  many),  Painervice  was 
of  unsound  inmd."  Then  as  to  the  record — On  any  possible 
pleadings  in  this  co  mi  try,  this  could  not  be  a  correct  verdict. 
Thus,  If  an  action  were  brought  tor  obtaining  a  bond  by  fraud, 
a  verdict  Sliding  it  had  been  obtained  by  fraud  or  intimidation 
itiuld  not  be  pleaded  in  bar  to  the  action,  and  much  leas  in  this 
CHse.  By  the  law  of  Scotland,  when  there  is  a  tummous  ia 
(rencral'tunnt  chaining  Instruments  to  be  reduced,  no  judgment 
Can  puss,  or  trial  be  had,  until  there  has  been  a  condescendence 
in"  which  he  must  state  specifically  on  what  grounds  be  relies. 
'alius,  it  lie  rely  on  fraud,  it  would  be  insufficient  to  allege  that 
the  granter  was  facile,  and  intimidated.  And  an  issue  granted 
on  such  a  condescendence  must  follow  the  condescendence,  and 
an  alternative  finding  could  not  be  sustained,  as  was  tho  case  in 
Irvine  v.  Kirlcpntrick. 

[Lord  Brougham.  -It  «-as  in  innocent  concealment  that  formed 
one  of  the  alternatives  there;  and  that  would  not  hare  supported 
the  judgment,  because  it  was  such  a  concealment  that  the  party 
was  not  bound  to  niahe  a  disclosure.] 

The  House,  however,  said  there,  though  there  was  another  ground 
of  decision,  that  it  was  impossible  to  know  whether  the  jury 
found  their  verdict  on  the  one  alternative  or  the  other.  This 
case  is  within  the  rule  in  O'ConniWi  case,  II  CI.  and  F.  155, 
which  applies  to  both  countries.  There  ore  also  two  criminal 
cases  to  the  same  effect— David  Watt,  Shaw's  Justiciary  Cases, 
1824,  p.  133 ;  Sinclair  and  others,  ii.  p.  139.  The  law  of  Scot- 
land is  clear,  that  the  condescendence  mast  specify  some  parti- 
cular acts  of  fraud  or  intimidation  which  amounts  to  what  is 
here  a  tendering  of  the  issue.  If  the  pursuer  fail  to  tender  such 
specific  issue  of  facts,  or  if  the  evidence  don't  support  them, 
no  judgment  can  be  pronounced  on  any  finding  in  any  circum- 
stances— Ersk.  4.  ].  10 ;  6  Gen.  I?,  c.  ISO,  §S  2  and  8 ;  Kyle  v. 
Allan,  II  Mi.  and  p.  87;  ,\]atla:Mii  r.  Stewart,  13  *h.  mill  D. 
1143,  where  it  wa»  lield  that  a  guui'ial  summons  of  fraud,  &c 
is  insufficient,  except  in  the  case  of  imbecility,  when  the  gene- 
ral allegation  is  sufficient.  Here  it  is  different,  fur  a  general 
plea  of  fraud,  covin,  or  misrepresentation,  is  sufficient,  except 
in  a  bill  iu  Chancery,  wliirh  resembles  the  law  of  Scotland. — 
Wilde  v.  Gibson,  1  CI,  and  Fin,  N.  S.  601.    Fraud  must  be 


eTfdenue—  Whitley  v.  Martin,  3  Beav.  928 ;  Graham  o.  Oliv 
3  Beav.  124  ;  Earlee.  I'icken,  1  Hess,  and  M.  547;— thoaghall 
fmtsiMe  grounds  are  nut  to  be  allowed  to  be  introduced — Jesus 
.College -c.Gibus,  1  Y.  and  Coll.  140.  The  appellant  lias  aright 
to  know  lien  what  offence  ho  has  been  guilty  of-  The  con- 
descendence is  more  vague  than  the  summons. 
\Lvi  d  Brougham. — In  case  of  an  absurd  issue  being  given  out 
try  the  Court  of  Session,  can  this  Bouse,  not  withstanding,  give 


judgment  as  it  ought  to  have  been  given  7] 

Yes  ;  the  Rouse  stands  in  place  of  the  Court  at  the  time  the 

record  was  closed,  and  when  the  issues  were  directed. — Gal- 


bfalth  v.  Armour,  4  Belt's  App.  C.  374.  The  appeal  tsjonly 
taken  away  against  interlt-cutors  ordering  issues ;  but  when  the 
judgments  are  perfected,  then  it  Ilea  against  the  whole.  Thus 
all  that  is  subsequent  to  the  dosing  of  the  record"  may  be  swept 
away  by  this  House.  We  say,  then,  on  the  whofo'ease—  1. 
That  one  or  more  of  the  exceptions  taken  at  the  trial  should 
'have  been  allowed.  2.  That  tne  verdict  does  not  admit  of  being 
.applied  to  the  record.  3.  That  the  record  itself  Is  incompetent 
to  sustain  any  final  judgment.  4.  That  the  interlocutor  "  de- 
cerning hv  terms  of  the  libel"  is  unintelligible,  for  the  Hber  seeks 
k  variety  of  things.' 


Peacock  Q.C.  and  Bagh  BUI  Q.C.  ftr  Top*^    ! 

1.  As  to  the  fint  exception. — The  simple  o^uestian  tni, 
was  the  document  or  account-book  admissible  Is  sriinftj 
was  it  not. 

[Lord  Chanajlor.— Where  a  statement  Upntlfl  (stiFfA 
improper  purpose,  and  used  for  no  other,  cU  It  be  <w»t  f, 
wards  that  it  might  have  been  used  for  Mmeotkt.Miiit;* 
the  evidence  admissible  ?] 

[Lad  , Brou jiBm-T—It  might  bo  admissible  u  nidus  b ft 
handwriting  iff  the  party.] 

[Lord  _Cha'.ce&r.— It  must  be  relevant.'  tfjt  •rteWTf; 
in  amaj  a  (land  writing  that  can  be  ponwinot(|*«ttKip  < 
hint  j, This  will  bo  the  strongest  case  evtr  tyiikl  Irs: 
in.  the  frith  Sucieff  ou  the  only  point  onrtichlfctiffeir- 
tsudcreflj    _'. 

The  parly  .may  htw  had  no  right  to  the  evideprt  fbr  u  a 
tiuuVir  fjurtwee,.  I'Utnjiii  heha-laright  WjIhtksJ 
[Lard  Cne*cAWii-JEup_po*e,  in  an  action  for  bread;  if  [em 
of  marriage,  a  letter  of  defendant  i*  prodwd  sbioi  tjsatj 
about  Lire-  state  of  she -weather,  or  sumethiugqiU.aJrp»» 
of  thasstsw,  il  it  admissible?  I  sujottbaod  tseprssto. 
trill  go  this -length,  that  you  are  wotiiouadUi  iijW'Lt;;- 
pose  you  pat  forward  tin  document.  We  Lbcuyiil  u  w  La 
the  Iriih  Sects**  was  a  etiong  case.") 
We  admit,  that  if  we  are  bound  by  the  ream  thmuilsta 
by  the  counsel  who  tendered  the  evidence,  it  wis  stow  i. 
it  ia  obvious,  that  any  papers  of  ttredecassedvtre sdmafci 
shew  his  state  of  mind  as  to  sanity,  and  then  is  ooilisf  «» 
record  to  shew  any  improper  purpose  for  wbkb  Unison 
put  in,  or  that  the  Judge  used  it  improperly.  Ttesuasa 
words,  and  writings  of  a  person,  go  to  tlie  queries  of  hi  «> 
—Wright  v.  Tathatn,  S  CI.  and  F.  870.  Itortntuw*".* 
here  an  entry  made  by  Fairservice  himself,  th™  srw  V.  * 
he  paid  Marisnski  a  snm  of  money  to  psyAB;  usl  a* 
account  shews  that  it  waa  so  paid  nert  day  by  llouoius 
•gent.  Yet  Msriuneki  gives  in  an  aetwsnt  Itonasss 
Which  represents  that  the  sum  was  lent  to  WnstwW  ** 
and  which  FairservtacuckDowMges  tobeosrnet.  !*<•*• 
moots  were  admissible  to  sues*  tiro  rata ^rVrsavHias 

tLard  Chaitcettur—lhef  shew  deletion  of  itself  en  *  P* ' 
airserviee.] 
Yes,  or  imbecility  or  fraud.    We  So  not  ssy  rtiejwooMJc* 
deni-e  for  any  other  purpose  than  to  proie  the  (Oil  t  I-' 

[Lord  Chan ec tor. —Coupled  with  the  very  fomul  n»Ss  ■ 
the  documents  signed  by  Furaervica,  aid  the  »»+■- 
FairBervice,  in  eff.ut,  *  rites  under  one  iten  tlwsiifaev 
of  MhaL  it  ijurpurts.  It  UUf|Ut  go  to  •lie"  Jkuuwj 
A*  to  the  remark,  that  though  ttMasMuatboakisRSia 
•ible,  yet  that  the  excerpts  might  not  be  bd,*(  salt'1 
excerpts  were  merely  to  sliew  what  parts  of  tit  k-"  H 
material.  2.  The  •eamdanpiiiM  is  subject  totteawau> 
3.  As  to  tlie  (Airs!  exception— 'I hi-Jta  is  in  tridttat  P*1  ■ 
Msriunski  havintjaigned  tim  '  Answers'  to  lasssaa* «•* 
Thus  one  witness  says,  "  he  bad  seen  Uaiismki  «il«,'-*r» 
tion  which  could  only  have  been  applicable  to  tiotptaw; 
said  that  these  <  Answers'  were  in  the  uarare  *f  s  (*** 
We  deny  this;  they  are  a  swn  statement  swUsms**- 
the  alimony  he  could  sllow  his  wife.;:  sad  .1st  ay'*" 
soldier  hounded  in  battle,  Ac,  Wsdrm  dOssd  nethti  »■ 
pleading.  .    '. 

I Lorrf Brougham.— The  prsetieW  inlWslNIMI  *_~ 
land  from  what  it  U  here,  and  tr»rJesdbissn*swss  n*- 


solus  way  Ol  doing  this.,  tf.it  ttlgHw*sWn  mn 
infoimntiun  so  gut  not  he  hw4wtl?  'iM(^af  *T  .■ 
accepted  lbs  last  as  true.  a»l  oa^B^ts^hsB antwl sVH^ 
It  is  as  m 


be  evtdenue  .iaUusyieort  I.  Jt!,«*S  «* 

an  isstie;  and^utssa'pawty^tutwrout  ■  asjsifasv^i, 
comeinwm  ciiantyw>a«aaileaaiswis»^lsslasysi"*^r 
the  statement  not  bvpdsJssJ^HsalasjBiBSit&sA*^ 
He  wouhi  wi  feeealoppcd.-oy^.-hnt  Jt-is.  >*■!  w'*  *J 
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ttiauha  wholo  record  should  hare  been  given  in  evidence  :  Here 
toe  judgment  of  the  STierifT  was  given  in,  and  no  exception  was 
taken  to  that  part  of  it. 

[Lord  Brtmglum— The  Judges  below  seem  to  have  thought  it 
material  in  tbeqoestion  of  admissibility,  that  the  statement  was 
made  in  another  cause  and  between  other  parties,  and  noexeep- 
uuo  seems  to  have  been  taken  to  Ibis.  The  only  evidence  It  can 
be,  must  be  quasi  in  rem,] 

[l^rdChanctlior. — It  hardly  proves  anything  material.]' 
We  hold  it  was  relevant  to  the  issue  here. .  If.  Hariansk!  had 
tranced  money  to  Fairservice,  it  was  important  to  know 
whL'tii  he  got  U  from.  In  actions  for  money  lent.  It  is  coto- 
tnoo  to  prove/  that  the  plaintiff  had  not  the'  money  to  lend. 
The  principle  here  therefore  is  this,  that  whenever  a  party  in 
my  judicial  proceeding  puts  forth  a  statement  of  facts  as 
trne.it  may  be  used  against  him  in  any  oilier  suir.-^Brickell 
v.  Hulse;  J  Ad;  and  EIL  454 ;  Gardner*.  Montv.I«'A)tJ«nd  S. 
*U;  Cole  n.  Hadley,  It  Ad.  and  £.  68?;  >Pritt*ant  f .■  Bag. 
rt**o,.:»  Law  J.C.P.  ISli  Atkinson. v.  -ili-L  A  Ad.  end  E. 
108.  Alio  the-  urvriinf  and  retard. — There-  were  hate  about 
twenty  documents  to  be  reduced,  and  ttitaiiBamtary,  under 
the  issue*  fur  (ho  respondent,  to  make  do,*  thndeauh-waa  ob- 
tained by  fraud.  The  issue  would  have  been  framed  here  ia 
the  same  way.  Sappose  an  action  bad  bean  brought  on  all 
these  documents,  and  defendants  set  op  fraud,  they  would  have 
pleaded,  "all  the  documents  were  obtained  by  fraud  j"  to  whisk 
plaintiff  would  kave  replied,  "  tliey  were  run  so  obtained,  nor 
cither  of  them;"  and  issue  wonld  bare  been  juiue.1.  If,  then.lbe 
jury  should  have  given  an  affirmative  answer  to  the  issue,  that 
wonld  bava  exhausted  all  the  particulars.  The  Court  of  Session 
does  not  go  through  the  formality  of  making  a  pursuer  deny  that 
the  whole  wen  so  obtained,  but  cuts  the  mauer  (hurt  by  order- 
ing toe  issue  at  once.  Thus,  let  us  take  an  action  of  ires  pass  fur 
breaking  into  a  house  and  garden,  the  two  being  distinct  tres- 
patsea:  If  the  verdict  is  for  the  defendant,  it  means  that  he  was 
not  guilty  of.  any  of  the  trespasses.— Ladd  i>.  Thomas,  4  Per. 
and  Dav.  9.  The  some  is  the  result  of  tbe  pleadings  here.  If 
the  jury  had  meant  that  tome  of  tbe  document!  had  not  been 
obUuntd  by  fraud,  they  wonld  hava  said  so,  and  it  cannot  betdid 
they  had  noepport  unity, — Domiciles. Domicile,  3  Leonard,  194. 
If  the  jury  hail  said,  We  find  so  and  so  as  lo  No.  5,  the  Judge 
wonld  have  said,  What  do  you  find  as  to  No.  6  (and  so  on).  A 
general  verdict  is  not  void  because  some  of  the  parlies  may  not 
have  been  guilty.  If  the  meaning  of  tbe  verdict  were,  that  de- 
fendant was  guilty  of  some  only  of  the  frauds,  then  it  would  be 
bad ;  but  we  bold  the  common  sense  meaning  to  be.  that  he  was 
guilty  of  all  or  none.— Corny  n's  Digest  Pleader,  $g  19  A  26.  So, 
in  trover,  where  conversion  of  divert  goods  is  alleged,  and  *'  not 
guilty"  ia  pleaded,  and  the  jury  And  a  verdict  of  '-  not  guilty," 
this  meant  not  guilty  as  to  any  of  the  good*.  So,  is  the  case  of  a 
Sheriff  seiiing  goods,  the  issue  Is,  u  whether  the  goods,  or  any  of 
then,  were  to  seized."  Bo  it  ia  in  Scotland. — Mags,  of  Camp- 
beitown  v.  Galbraith,  Macf.  Forma,  629.  If  there  was  a  sepa- 
rate issue  at  to  each,  there  would  be  no  end  to  the  length  of  the 
record;  So,  in  the  case  of  documents  charged  to  be  obtained  by 
fraud  or  int I  Nidation,  the  jury  might  glxaa  special  finding  un- 
less they  find  that  both  took  place.— Much  Jury  Uraoiios.aS?  ; 
Dsloier  s>.  Howirt*v»«b.  and  D.  Jifit  IfUtsw,  the  jury  And 
both  fraud  and  intirohiatioo,  thojjuostiea,  uecoaiesi  thin,, it  bath 
these  sea  ouusistwnt  It  ia  a  matter  of  everyday,  practice  to 
include  fraud  ami  intimidation  in  one  count. — Robson  it.  Lua- 
cotnbe,  2  Dowl.  aad  L.  BBS,  Plowd.  bi  B ;  Goram  v.  Sweeting, 
2  Sanndera,  £03  (n).  As  to  Wait'i  case,  the  offences  were  quite 
distinct,  hut  the,  alternative*  here  are  quite  consistent, 
[low  CMmaUsT — The  Ittae  here  varies;  it  don't  give  the 
rreoaral  result  of  the  pleadings.  The  Bonueaeeodenoe  charges 
oonjottstly,  but ibeisaueia  in  the  alternative.] 
Here  the  T*rdict,'1Wwe»eT,  cures  the  defect;  fop  exception 
should  have  been  taken  at  the  time.— Rail  ton  e.  Matthew*,  10 
CI.  and  F.  93*.  Bnt  the  general  role  Is,  that  the  law  yields  to 
circumstances :  and  where  certainty  carmot  be  given  by  the  pur- 
tuer,  the  Court  will  allow*  tees  degree  of  certainty.  Haw  it  is 
said  hare  that  neither  the  summon*  not  eoodescendeeoe  etetes 
that  the. document*  were. obtained  by  sons*  wte  of  tlieiaodes  de- 
scrt**di.bo»asB»ciBntreatoliforthislsstatedJn  thesummons. 
tawttjvtfcawwBS  kept  no  entrntlyiurrderiJtaiiBosJti'sconWol,  that 
It,  wWJMtjtattli  in  ta*  natunwf i  thing*  that  the  punuor  could 
ttll  wbetfcnv  it  w*&  fraud  lOC'rattatianMnc*  that  wa* , practised. 
All  that  watevrtam  was,  that  by  one  sr-otheref  these  mode*,  or 


both,  for  they  are  quite  consistent,  the  documents  were  obtained. 
Thus  in  It.  o.  O'Brien,  1  Denison'a  Cr.  C.  9,  a  man  was  indicted 
for  murder  by  killing  in  three  ways — striking  on  the  head, 
striking  with  a  stick,  and  throwing  a  stone.  A  general  verdict 
of  "  guilty  "  was  found,  and  it  was  held  good,  because  the  mode 
of  death  was  substantially  the  same,  by  whichsoever  of  the 
three  it  was  brought  about.  Justice  would  be  defeated  unless 
this  were  tho  law.  Suppose  a  man  found  dead  in  a  pond  with 
marks  of  a 'blow  upon  him  :  lie  may  either  have  been  dead 
before  he  was  thrown  into  the  pond,  or,  while  yet  alive,  he  may 
hare  been  drowned  in  it ;  Suppose  a  person  to  confess  he  struck 
the  blow,  and  also  throw  him  in,  but  did  not  know  whether  he 
was  alive  or  dead  when  he  did  so.  Could  he  not  bo  found  guilty 
merely  foe  want  of  this  certainty? — O'Brien  v.  Begina,  10  Irish 
Law  Rep.  33T,  1  Chitty  Cr.  pleading,  211;  Bacon'*  Abr.  Art. 
'Verdict,'  9.  In  the  same  way,  It  may  happen  that  die  n.imca 
of  third  persons  cannot  be  found  out,  yet  this  ought  cot  to  stand 
io  the  way  of  .a  good  verdict  being  come  to.— -R.  v.  ,  B. 

and  R.  489.  In  all  tnch  cases,  the  law  yields  to  the  necessity  of 
the  case,  and  does  not  exact  impossibilities,  provided,  the  plead- 
ings give  all  the  information  that  can  be  had.— R.  v.  Sarah 
Willes,  Den.  C.  C.  80,  Stephen's  pleading,  367 ;  Buckley  u, 
Rico  Thomas,  Plowd.  116.  So,  here,  Marianaki  alone  know? 
Whether  it  was  fraud  or  intimidation  that  wis  used,  and  it  it 
not  for  him  to  complain  that  the  jury  canuot  state  which  it  vni. 
Bow  is  such  a  case  to  be  met  except  by  an  alternative  issue  ?  . 
[Lord  Chancellor. — What  you  say  it  this,  that  when. certainty 
is  impossible,  the  pursuer  may,  by  allegation,  dispense  with  it 
at  he  did  here.] 

Yes.  For  instance,  an  executor  can  seldom  know  under  what 
circumstances  documents  were  obtained  from  the  testator, 
to  as  to  allege  with  certainty— Gale  v.  Beet,  8  Vet.  8.  But  be 
the  Issue  here  right  or  wrong,  it  was  given  out  by  the  Court  of 
Session,  and  there  is  no  appeal  from  its  adjustment  of  that  part 
of  the  cause. 

[tord  Cfianallor. — There  Is  no  intermediate  appeal  at  thai  stage, 
but  when  the  cite  is  ripe  for  judgment,  the  whole  proceedings 
can  bo  opened  up.  The  other  aide  admit  there  was  no  appeal 
then,  bnt  say  there  it  now.] 

The  Court  was  justified,  on  tho  summons  and  condescendence, 
In  sending  the  issue  as  they  did ;  and  if  It  Is  correct,  then  tbu 
verdict  cannot  be  impeached.— Lord  Etdon  in  Duff  v.  Earl  of 
Fife,  I  Sb.  App.  493.  It  is  said  ttie  issue  must  be  read  in 
connection  with  the  summons  and  condescendence, — and  thy 
latter  says,  "that  circumstances  will  not  allow  greater  cer. 
tninty."  The  law,  therefore,  will  never  allow  documents  ob- 
tained by  fraud,  to  be  enforced  simply  because  it  it  impossible 
to  say  which  of  two  possible  methods  was  resorted  to,  especially 
when  these  methods  are  not  inconsistent,  at  in  Jesus  College  a. 
Gibba,  mpra.  Wilds  v.  Gibson  merely  thews,  that  under  a 
general  allegation  of  fraud  you  cannot  prove  constructive  fraud. 
Nothing  can  be  deduced  from  Kyle  e.  Allan,  topra,  which  wat 
merely  a  case  of  misrepresentation  by  a  man's  brother  being 
held  irrelevant  to  reduce  a  document  granted  to  a  third  party. 
In  Irvine  tr.  Kirkpatrick,  the  attention  of  the  House  was  not 
Sufficiently  directed  to  the  effect  of  an  affirmative  answer  to  an 
alternative  Issue. 

,[Ij>rd  Chancellor. — It  did  not  matter  there  which  alternative 
wasgunc  upon,  for  each  wat  tufficientof  itself.) 
T-ri  Itailton  t>.  Matthews,  ft  was  held,  that  if  an  issrre  was  teat 
down  on  concealment,  that  meant  such  a  concealment  as  wat 
ratal.    There  was  no  exception  In  that  cats  to  the  form  of  tho 

\Lord  ChmctVor.—'Th.e  concealment  was  admitted  to  be  tucfi  as 
was  fatal,  and  the  tumminn;  tip  imported  fraud.  The  doctrijio 
of  concealment  does  not  depend  at  all  upon  fraud,  but  bur  a 
condition  precedent.] 

It  was  said  that  the  interlocutor  of  Conrt  "  decerning  in  terms 
of  the  libel"  waa  unintelligible,  because  tbe  libel  seeks  tnaliy 
different  flung*.  But  the  meaning  of  that  phrase  is  merely 
that  the  documents  ought  to  be  reduced.  This  was  an  actimi 
of  declarator  and  reduction,  and  also  a  petitory  action.  It 
required,  the  party  to  produce  tho  documents,  and  in  the  event 
of  .not  producing  them,  they  are  to  be  declared  void.  Now, 
here,  they  had  been  produced  already,  and  therefore  all  the 
Court  had  to  do  was  to  reduce  them.  In  Scotland,  you  cannot 
.  prevent  one  suing  on  a  document  so  long  as  it  exists,  until.  It  is 
reduced.— Macallan's  Ersk.  4.  I.  19,  p.  986-7.    In  conclusion, 


ItlTORTS  OF  CASES  DECINEp 


«*', 


eupihik  lliij  iasim  ought  ntrt  to  hme  been  sent  to  trial,  or  ru 

"not  sufficient,  ■  Judgment  of  absolvitor,  ,w«nW-  apt,  fwt-itoi  indg- 
^TWtetitUkwIiiwii^toHrtHTOiiWiiiMftv.,  tf't)>«'F<v4Mt>i*m- 
*,Uettak»Jt*»* "Wiper  arid  tifuiil  course  ia  ni|ri:t,rti*w''"r»k«f«j— 
I'llfcirfiiCton  »aa»nwl, frTtf  j  and  to  ft  w,aa  f^ed.  J9  jbtd 
),a&do*ia*l~Mt*ir/Eariof  File;  35  Oct'.  'm,c,^„f,19.  M4o 
^IWMriMMMW  «Tft«ll  not  being  »uffiUBgt>..VfaxnB.tll4»CMrt 
.•■•■■ihg'JwlSBlrtf'forthe  pursuer,  (I  u  B0&M4, sMUamaXe 
:  Um*  oHiaVM.  "  »'*«  *ot  taken  in  tlu!  .Conn  WPiii-flefitlie 
-HoD*oF*M*iitl*;,«td,riOoT>j(*t|on  wae  ie.Waa,jo;l(hfl  dmlc- 
^iuntcrfdw-JWgBtt fte.trlal,  .The  moUon  fW *  w.-M  *»» 
ui  •rj0g»M*ti  of  bring  against  evidence,  „  ,,.,  i,..  .j  ,-,.„,  y^ 
J »rftfsim"f d  reply— r  ■  ^  V  ..:,'■«  .■.**:  ■■■:■' if'*9  '■'J*"1 
' '  W/«  andS^mrf  Eiaptioni.— Ttu'boato*i-1?Mtt#Vi&  *ere 
linnet  forward,  aokjls.  U.,Prl*e'ttafc  e*T»aln'mii»B'  c"fTnbn»y 
Jrarf^en;(f^)V,wW*i*H»,fJ^r^pwp<>w.'  'TtA  MM 
yocUty^i^S^^th^UMOmit  if^nM  ft*  on  a 

-.;.....,,  „„^,_„  'i?_™  „.i„.i_:ti.,irf_™_  ^h.  '[.«!L^;:tiii. 


SheV  iltit  ^rakvlHe  wea  frftMogt-inMKl  man  down'  to  Us 
Witt,    Tbi  WW.t^iiia'tfe<!iwr»iBUlucaddMble  for  i 


■o  not  ftdtBfifcittc 


opcr  p5rt«(f,#  nP^,fttoU«i*l«-fdr«*Bry'e«hbr.'I'Hbe'iBla 
Abifjflrfifed  ^t^hoa^wiglitbBtidboan-ghwitrrtoprrfte 
'Vcfliie'ttsc'  -A"A  ■■*•■■'  »i— ■— <*J ji-h-ji— i-"  ."«-- 

•ftftt"^  lh^j('iur^vic**lBlii«1rt«lri,ailBi-.th*t  be  dWirWjt- 
r^ro!)d]ug-!W»/w^W»v*wlwiV«Wi*«n  be  signed  a'dOrt- 
niKrif.£o,tiio;-coplrj«7.  .;8fM.M  lK-««*><li«'->ioneyfr<nl''Mi 

!that»,B^imtae4h^lkB-'bQi«<'Brelb,e,rfrKa6rv'  '"?'""£] 
MtrfufflMMiftwr  laftll  Bftf  I^ttniufetq  rtwW  by  j£a^Wfr 
W  pre*  ions  state  if  bnbwlcdi-e,  and  if  be  acted  In  Sfjooida^cv 
witli^anoWedjttt].1:'  ..., 

[Zwi  BnupkaM.-JU'  tiMj  be  competent,'  to  prove  not.  only 
frnl«w^tr^»wl^bKt*W«TCT/c%)roved%U'ucvi^lwer-,U»J 
ako  to  prove  oonciMftMn*]   ■'•■-"'■  .  ,    .  jl 

[,/*-rf  <j|«— ^fcfJ-imt»'  (liKsiioU'lg,  "oil '  *W  iheory',  d(k  jo.a 
BCO^n»-4^iii««UWe<totH,',«cept^fr,Iii^prfaoifi^i[i  ;  ,,. 
Wt  mw*  look  to  the  eVMer.ce  and^t  t#itealle»*itari«1.i  ffb* 
bookaoudd-oBlybe'erven  in  to-  shew  jio  re#er»%o( .»!)».»  t>"9 

w»«4»ii5  ■■■-• rX-':  ';i;,;;i:;„.„„M  .. . -,-j  ..«>:<'  --..  n 


,-Ji  Iberefow  hw*itol*i>«  bn  lot  „..- 

•flaghtions,  »«<*rptf  piiifed;  #rn*  !«SuibM)ir 
CHAilwiJMr*»i'Ir»lne'thRTr».^«rleliIwprp'" " 'A. 

lion  was  no-n4afcotr  tit 'Hie  prnMr'tfme;  But 
■•  «lB«otonrtilMl(b*n-l**eii  at  all,  TreWijVititt 

.„ er'UfelHrfL  whfcu,  MW. 

ItwOWrtWfeW  Argonr,1*.  Betf«  ft 

.jthfct^Wwdwrtd'IffiBvdugBlfliire/tboiM1' 
.^•alTiTdidt|[ta  t^nol^hidginetit  Iti 

,<i  ue«irf-[J>«t»dJ-MyiliMid«1'tM»  c«*'"" 
9M|A1*1  h«bmff*ib«**t*e;'k  i>  but  , 

SahBBiltoiii>i*Hi«iH«!f*,:'«|«rit,  rwtoiiini 
lUMiotliM  a  iHtttnMtny^r  tWnction  ImpTObal 
ihat*li«oHlx*"l,1'Wr1pWc«dlri?Bi>Hi  toi. 
,iteab4wjuelP*«<l)Welhuit  MBrfsftgftl  to 
.:fowd>iloil««welilti  W  i  irt  hffge  ds>b(  as 
jalMrhN«>MnlKAHaMt<«."Th^dMr  Effete 

.|»aUMtt(er«blo)PBf  tMHocvtneflts— ihei 

rtBA  dbnaieni»-ttia^bie'dtn«r:,»Ut  the  urtertidiis.itt, 
otljptMU •r^R*el)«-«i#m4nV. l '       -   '"  '  „^,"..- 
-j.^*H)r(Ji«rd»V'*»l ■■pi**!*  try  ihe  (rtmmonB  In  (bf»p  (« 
that   the  late  Mr.  FainerVWe  -4M  a   pewoa  OT  com* 
,pro»*rir-lirad -**■*"*', "«be appellant,  cwrrW,^,  - 
H«augU<Asu  HkUtu  bfMf^rt  them  Into  Tory  clow  crifatmfljeaWe 
hU  !»#»«**,*•  Mr.  FairMrtieeV  fleaih,  'I'--"- ^-v  't— - '■• 


The  reason  why.a  wlIcito^tiftm^lJbnKinta*'* 
rteflTBl  batfet 'In  WipTVA  name,  ^^or.UieriaoMn 
««frds  oT'a  retainer,  and  U»«ji^4iftiii|tt|aai llhiWlir^j 

M>  ttlc'ivrr/frt— The  ditL-L'UoLi.fU,  tb«,  Ji^^ehcifeldlktrw'lUM 
to'lhh'i!irect-^".ff  joii'JJnil  tbat.aflfcieiDDiefiAelidiJbBiiBttri 


■lf«ct-^"J(frou 

notrtHcinerlbj* 

Ko';  'it  i^'a V.eJa£l.TO  aoawen  ito»:j*Cry 


-" If  jou  find  thit,a,L)ii*j»  »{<*kflldtMUDH«}t*  W 
b*  fraud  or  hi  U  ruida Ui^h  ymweri  tymttf  whtoh."' 
*.^Is  tfut  no;t.UQpM.bj.,*a,»a^atir]..'  •"»  » 


J«(ta?,'«n  iC9d »i"«  aucii*»i  anaanai  ahonlti  bafo  aaUetl  "flit!' 
jilfy  If  they  m^rihafc'ewh»rria*lofctstadi»mmeote*crc: 
oBttilned  Qoder_..llio  iUir«#  ixttdiD»»'itf '■ttilrty;  fhWiit/anrl ' 

[  ^Axab^att  ceaUlDly  wonW-hfrr^ '  ftdrJi  bloT^'batJS-" 

N»indgaiiHnVci»-lbpi^i>n'AiUt4 

lidiifcwi**"  ha«l*t»a*DgiTiM.''B«lmeT  fi.  '^oiurtli,  .«*««<,  ,ira»ij 
ui^kDjabw4  *Ml#nere  tbe  tane  Is  framed  disjmicfivjj,*'. 
v«4i«li«ihji'bwfe«r>d  6l)  one  of  the  grottoas ;. bht  fwLpifa; ;, 
goj»H»*«,te*ta»B^MWt«;for'lhe^ouhdfl|thewwerc"lfiaJi»^  . 
an&friaiMaatr  *°*  nefe  i™*'^  ■ppeat'Wthje  Haitfe,  an4-v 
InajelNany  BC*Bb'1tMM w«M  deWdid  bv  tV 'tovil  Cbanwlfe?' 
]lri>ygb«nieiao**Tl^^TlrottiS6ri,*,W>n-r,''Wfyc 
tb«MM&lmttrt>*Mltt.N'ifMk#^^ 
metiti,  MttuA»^J^Mmt'ioomtiiM&m%fU^: 
Ki,kW***J\tolM|»tOae-'rfW.^  VeWtt-f  ifiyyliilt  w^cf^u'fft  „ 


nJc»*«aa-«it^tnril<b)-tIriMrillUhHryrC  --Kfit'tllf1  ^Mjojj.rtJ)^/, 

la**,t»ail4SelAh. all*  rii«i»lrl*eW5th^w^  '    &U-,  Ebt'^v1'!' 
iife,^pMrib0l4atlyThl^fcl(dlHg'riWVnil^  ^%^n^j| 


._ '-denUwl'  by  f*efrtj  dlflt...., 

l-of'thaM  procMdtnga  la  to  dtfciira  the 

/iOf  thoaadotomemvaBdtr*  circttWit* 

Une/- ha»e  bo«u  ***»lned.    Mr.  If* 

ooBaUerabln  property,'  It  eicrted 

U-B»  *  doa*  ihwld  M  chttmed 


hpeteM.HicsejV«~1,teJB«'t'nuer  '"7  "bl 

Ut-tHwiwiaejwi" 

H-*a**wt*tfc«' 
„edbv«a«anel     . 
mw  ia*!**')  kictlt 
tJMnbinnnitli  iajMf1&<tt)lf  conn  try' 

*ta|tJ«*(co»i»jwcjWJit,',-:-i''---'-:-" 
aair«la4teMkn^to«fM'3 

W«l.l«lMhfi»B*f-4  WUli 
LfcHai  Jio*ia»liaiBti  hWatft 

(tfe*u»t*,whWi.*M*B*«rtn« 
LitrtHWtltioiiMitiKEEhMWHo 


the  n«)1aait*Ka«<niw:QaurV,- Wiij 
tttef  .Maabrajwadtowpatiletf '" 
theiJttititd  JoifgDf»»'pa:iki-ai 
ba;nlC*a*i~JH  awtieriefti- "    ' 
(iiatirtiiMtU-theipanl.il  ~ 
PMM'«f<>)w'itMtMi' tft) 

Mo  objection  appears 

of  fkbwSMWBJdft*  t»tm  *m 

)•  W*  the  -tHBtMat  tdthretAWf  ] 
emblietladi  fatnaulnntkeeMnHt'' 


aMIie  •M'aMiymreetaVtta;' 

liefo.UtatU^beolaU" 

talp.i«uMhr«T*a(M(*l< 


leuwd  lla^lmWiW, 

Ti^.eaw.-auvlo  4rM<Wl  _ 
tiowtl  ai  «B*,t«- U*00J*M*  »P Wl 

ft»:t«4ftei^Weaiiiiii^rfil-*la«'] 
oafMhed  MMioMMLetftHw'P 


•'Xift 


ilKHtaJtWUiWWfll 

■kiebJicn*  ■»  w 

»  OwIaWltW'dBffld  "Met 


P--V| 


IN  THE  COUBt  OF  SES3IOK,  Ao. 


in  m»^;'llii«l*«iUiiB»,  niwla  by  Ms.  "ulnereiee  coeM  oat 
:  received  upon '.W.  OtSSMOO,  like  the  present-  The  learned 
iwlge  overruled  [the  objection*,  u  mil  to  life  declaration*^  as 
<  ilrc  entries id  Wbooks  wlilub  led  to  exception. 
Kuw,1  wo^ld.  just  observe  far.  a.  moment,  that  it  appear*  a 
-occcdiug  toflk,, place  below  which  la  not  bowghtbefere  the 
nua;  In  socb.  ft  inbde  m  to  enable  tfas  Hettta  to  take  notice  of 
1 1  to  stated, JRat  when,  the  objection  wpe  made  to  the  tot 

!  . .  _ 

:  Rut  whs**Ortt*MT«e- 
ary.     It  is  objected  tin 

iuUoclarationi,ao!.tlot,.ert<leODe.  ,",lWpr^-tB«jna!ren»aa'e  i 
in  pKHlft  %ai;nce,.ja"(het  Of  ,tfaaHUM'«bMMbM  Ndaree.. 
tine  it  uL  How^;i;r.£WHi)U4e*ftacnJji4BU')M»h*h««Bs4>- 
on  a.-  iitpMeS  tj)thfs  pa^euWonesWoHHsfcrAicb-ttddaiatod.  i 
hat  win  not  ajrast.tlie.  result  of  tbie  mmaltiallvn  i  onlyjiadb- 
on  it  m  orderto  guard  »^^t  en,,iwe«umri*yipfithi«)«sH 
:  fiitnre. "  ^Tlrtonljr  way  to  carra.at  into  «*»*»"  Jay-wbem  -the 
■curd  comes  Wpe. ctHBpleteiJvio.reBenliHlBlaie^ftioHilta^Wb 
'  those  questions  .fo.wbjiib.isiwas  «upnostd -theTagnetrneat 
as  intended  Ml  be  flpiJita%.  .p0WM«,.ilalwrelJ»  taWi^be 
:r'f[ition  to  apply  \o  tie.  question  uf  fir*  Baintoraicn'S  decaa- 
.tioiis  us  to  the  payment  of  a  curtail*  Him  u< uaopsjs  aiad-ajao 
H-ntfo  72  of  Uii(.ftcooniitbook--gi?eB--h».ewd(iiwiiii*lkioJi%fl8 
11- immediate  silbject  o/n^bantioH,  ..-  ,t  i!'.  -si  -»ii  >'«" 
Now  the  question  wised  by  tbeae  ebjeotkM  br  th  tit  n 'Kuan 
we  relating  to  lue  state  of  nlidll«  fntlfiUa^tuVHa 
M-torntionsandcOuduct-eviderwe?  1 meat  ■U.hynrhmt  test 
•  roa  always  try  whether  a  nan  u  of  sets*  mind  or  of  'weak 
ind,  or  not  P  Shot  out  his  conduct,  hkd«olarataTOd*mtirh 
is.  aiid  what  U  the  test  by  which  yon  nso  to  try  to*  state -of 
^  mind  *  Hon  do  you  toy  it  in  a  ortrainal  case  ^  How  do 
iu  try  it  in  any'  case  T  The  mistake  seems  to  aw  to  ae  tine— 
i«  learned  counsel  jseems  to  have  .mUUken.  the  snbstnne*  of 
■rtc  issues,  'IF  tLc  jesne  bad  been,  whether  Faisetrwkewas 
idebted ■to.'ha.flitoski  In  this  amount,  whet. Mi.  BatsaawW* 
id  mid'of  done  about  this,  net  hj  the  anasBaaof'Kariatustl 
to  his'kn'Owleto,  flfiaU  be  sul^t-to  objectiost  rBntwhen 
ie  qiicetfan-  U  Weakness  or  imboaility  of  .raindi  or  insanity, 
freiain  trtith  no  oilier  means,  and  matataatjuuiiisiof  Bt*- 
ncc,  pertinent ,to  that.  laKHvbut -the ,  giaiVk  sa>-in«*aitd  his 
nduct.  Look  *t  It  as  applied-  to  -this1  nam  ■  .Youwaait  to 
iow,  with  reference  to  ctrUlu  cUjumont*  signed  by.  Mai,  tfctt 
it:  of  his  micd  ar.d  tiiB  state uf  bia. UBMBat?:  'SiipposM 'he 
most  at  the  same  instant >riteB  in .hi* -b«jk,-thi»tineiha«p»ia* 
rutin  sums  of  money  out  of  Woj»n  «eoure«svan4«deo'Wii»e# 
"  '  paper  toMr.  UaiiaaaVi.  th«*iba*B»ipaid!th«ii' 
■sUdiMtW.him--wt»trwoutd.y 


i,  .and  that  it  is  a  debt  duftto-U 


**«-!' 


e  a*  that'  Suppose  youfind,ofa,she'«B,me'fo.B' 
I,  inconsistent  conduct  at  tbe  same  peetod/wf-tiaiUf  *uvns: 
evidence  that  either  the  man,  bat.Ao  nMmorji  *&M,iw 
■n  some  most  titiaordinarJ'iUitaitiimiistbaTo:^-— 

ii  in  order  to  induceoonduciaa' '"' 

■'it  the  illustration,  bepausa  If, 

w  to  the -case'.  '  He  is  suppoaod  to  iha«a<irawxt  wpaayfrCflM1 
iunkers  on  a  ecrtalp  day.  Bebas'«nihaa  laibis  be4tM«T 
'■iiirnt  ana  c^rtajn'  ifay— he  bsayaltarwi  i  i»luna,iuiiia»n<y, 
ir.usionswfifcB  purport  to  Ixi  admission*  of  those  vatrww- 
i.tn  by  Marianfkj.  ,  „  ,  ,..,;..•  -<■-■'.  ,v,.  - -1  ■  ■'■ 
bit  withoirt  i^W^m-io  W»e  partiaul**  wtataKetotlHreairi 
iind  HiIk  Ittat  it  v  a.a'wstJon.aatoJM.r.  FaiiaanlBe'adenla-' 
luns  and  as' to i.jiuifntiies,  tba  eweptkui  takon.  to  Ant  Is 
I'.-i.d— trmt  ng.  4WcWft*iaww4io.eo»riea,on  Mafia**— no 
itii.^onhisvari^caflbeewdanse..  XbW aaosptiHi  IsMSnch 
'  vide.  .It  was  oij'ly  ^viileuu.u  almwl.thaiasatotif'MsinduiL 
»'d  is  evident: of  tm ittutb  of  UwaatsiaaaaotiloweB  oom. ' 
*d  wlrirtht'existence,.prttoda*^*wi«nawHcat>i«NWId' 
l»  licen  tot(he.at)i6taof  il^ftn'lnaajvataLisadwia^aaaNM:' 
h  it-nnd mrt  to i{sa4u4adb|lity  itwclf.  .ifiofcShatwriderwu 
•»  prr.rKHyrecbivabb)wltb,r»g»rd >  to*h*aMteatMf  mkrtj 
»k-  it  i.«  ffMM  Opt  ttyi^wowrteuaaiLjurf.yeairlio.d- 
■  ■  .-ftimut  djMBj  bol  rtai^f^Httrt  JaaW«»aasM 


.    .    .,  .2 

Tlicrc  is  no  t*feptipii,tu  thuiw«u>ia«ji»i>/ abwhsuaed 
V^1.    lhca/grtniept,biw'j:ua.li«n  »»  tttougnu   ' 
Mlcr  toenftlje'a  bian,bj.]^^Sjda«*M»Uoa  . 
*s  madea^ihrt  Iwu'uf.ti.pviiiiiitaijiflaWsa.'  Ifwasdtbi  that 


jury  tolrf-ttumto.wba^  iWlfltto. 
A,  and  td'wt'aFesteuLitm^l^nWd.wiaupenathia; 

ittaaj-ilBiaiabwtas: 

ttKMghllhtaw«uJ 


nljoii.     But  looking  to  the 


-tatalMgfltfcc'tf  tliE  lennifd  counsel  below,  and  aednajtbaf  there 
was  every  disposition  to  pret«rve  the  utmost  regularity  dn  She 

-procecdfngH,  one  cannot  doubt,  that  if  the  learned  Judge  had 
Jofttt-inthemafm'fr  which  has  bees  arguad-at  the  nafjU'wauld 
h»Ve  bteen'atoattcr M  exception.  It  tlietcfore  ooowstoihiK— 
ttre  ewtomitij-  (1[>  of  the  learned  Judgo  isfree  froui 'Dbjeetkni. 
Tills  was  peitinLni  eildence  to  the  issue,  if  properly  aadd  ; 
thsTofeitrtlie'   Htitise  taint  take  it  for  granted,  at,  ere ry  appel- 

■J«U  WibtMal  mint  take  It  for  granted,, that  thut'wbb.-a  mbjlit 

'<t»)wapi'rl^dotie  in  the  jnrisdietion  below  >w  properly <doac, 
more|  particularly  when  the  parties  are  understood  to  bare 
taken  e«ery  olijrction  which  was  fairly  ojJea  to  tbcm,  and  no 
obJacttOB  wan  laiuti.  to  that; 

'J'hev  the  evidence  is  •liolesMc1;' *nd  the  eicepiioil  Is  iin- 

:  goubtedly  too  large  *qt  that  Istbe  less  anuria!,  the  eriJenee 
bt'iug  adadauUsw  I  woo  Id  slnftjirenttcm  sitother  cireumBtancn 
iu  this  essence.  matewab'toiwwjTWdltl  n».U  Will;  aptmsr,- bit 
whicUiMmponant.  - Tiiisblll^Wxeeptlor^  fita!ahor!icrVlHe]i 
caniH  up  to  tbis.H* 

is  in  a  (unn  wbicu.N 
.late-  Court  eao-takantitiee.ia- 
,\)f  u>S tiling  wbtobv  at 
tun>.    The  whole  of  the  d 

,sub>iet'Of  eseeptien,  is  a*. _,  .., 

fprnt..p««taf  ths-raowd,  andii  Bot *efth*hf fcdteB 'li^  tl!e  Juttio. 
i'ba.  evidence  says. that  dncument  tW«T«^pW"uMB  >n  evi- 
(Ur.pe,  which  was  matter  of  (SS«ptren.  '."^fiut  N6.-*.7'Wj''fc-'a 
cannot  tell  m  the  omitse  of-  the  tweei  W  yftn  are  told,  Mitt  in 
the  appendix  j on  will  find  «  popor  wkieta  Is  bnmght  ftp  iiurt 
under  No,sr,  (I  do  not  refer  to  the  partis  pier  nam  ear),  did  that 
is  signed  by  an  officer  of  the  Coon.  But  1  Deed  not  state-  M 
some  of  the  learned  counsel  at  the  bar,  that  a  bill  of  eiMplleris 
must  be  authenticated  by  the  Judge  iu  fall;  it  may  make  the 
whole  difference.    Another"  case  gate  rise  W  the  objection.     I 

therefore  mention  it  now  by  way  of  caution- 

It  seems  to  me,  therefore,  that  Lam  bound  to  submit  to  year 
Lordships  that  the  exception  cannot  hold  in.  the  present  case, 
and  that  the  Interlocutor  which  relstes  to  the  disallowance  of 
that  billof  exceptions  must  be  cenffrrued.  It  appear*  to  me  that 
thaertdence  was  receivable,  and  that,  with  regard  to  the  issue, 
it  might  be  property  summed  up  to  (lie  jury.  There  isooeacep- 
(iooLiiiahraspmt  wany  objeetion  m  tbe  saoinjiiig  up,  and  it 
■DM  nmnSal"*— """- -' -■■*   l     --■ 


the  docomentaty  evjdeiiee  whidi  Is  die 
it  appaawM'tu  •Uiwdfti''     doit  nut 

d,  and  It  Out  #<Mll-n(h.m<a'W  tiff  Ju'(l«e. 


t'tnterlocutor 


Theascond  matter  .«r  oUjectron-W1  the  InteHoclitar  appealed 
Sfataat,  relatea^ttie'^plkartioh'of  the' ierdlo|.  JTow.il. will 
Urobttrved  tbattaa'lssftesare framed,  at  1  hare  bethre  said,. in 
a.m*irter  wliicftrio«sWy  rn»y  be  thoiij,-ht  Uesarting  of  tliaafr*' 
tantionnf  th*  leaned  Jkdgefbetuw,  With  regard  to  future  prae-, 
th*.M,-sm]eaaaher*di'tt:»»*J  tebd  tbgiTB  rise  to  objection*  of 
a  similar' nature  to  -the  present,  which  nrigiit  be  avoided.  If  die, 
issue,  instead  of  saying,  "Whether  (ho  said  documents,  or  any 
ofthem,,Miadsasd,»WlwtiWti-1*ddoctUr«ntsKereretbec- 
Uiebr  obtainad  by  fraad,"  It  would  bare  got  rid  of  the  ol>j«-. 
twr*i  butkwking stitasitis,  It  is  tnkt  iWthe.e  la  a'  BfeaV, 
difficulty  in  apply  it*  the  aetdiot  to 'the  issur,  so  at  to  Sake  - 
t«At  rardiot  tbetoundaltossafaoosreceJudRnisiit.     "...!' 

The  first  Issue  directed  la,  whether  Mr.  ValrserrtrJe"^Wsi'  of; 
weak  nnd  facile  mind,^j)d •**«!(  tmyosod operv"  tire  tecbhtr  ' 
is,  "whether  the  said  documents,  or  any  of  them,  WBreobtairiidd'; 
"by  fraud  or  circunivention,  or  loUniidntton-''-?"Verdiotf6r  tins-'- 


aaUDg-'l 

tit  muetjibfiii*  basil- under  j  :  • 
>  olflc*/*M>w>iof  itto.1  ■##-• 
:tly  wfdl  uodeffltood  u*?*»r  : 
uerJr-at  Sua, rtlwaafc**  the  -' 
lie  nsMsBhttaatentefed  Up" 
LuV'—tbeanttsa-Uieatered  ■ 
us, ■Mry-tbattha:dBr*nd»rt»  ' 
at  tUdatsncanitidid  Utltr,- -  " 
.heoilUjf  osithet  asaentitfeai  - 
dine  Tbaanttoetil  Judge  ' 
jpinic*  that Msb.a»d  sue*'  ■■■ 
ourverdi4t.foi*i»*ithinUtir!  ■■' 
ii  hUuhoirt»nfnc»*ootwrc'i«,  ■' 
lefendanaj  WbsBTed'ceind  ' 
,  tboc«h  the  tUrktokb*'a''L 
plaintiff  or  dewodaM,-rou  " 
e  an  answer  to  tlie  question 
m— was  so  and  so  preseut  f 


RIPaSIB  OF  CASEE  DECIDED 


m 


Y'es,4«"hraahs*er;  bat  If  yea  nsatto  stuns  lhut  uttufiCTl- 
dance,  ton  wonld  not  pat  bis  answer,-  'yes.'  Von  wosdd 
itata  that  the  witness  bad  raid  that  A  B  wM  present.  Bo 
that  here  tbia  appears  to  me  to  be  llttie-  morn'  than  n 
misprision  of  rite  cieik  In  making  tho  entry*  - Suppose  the 
|«anted  Judge  ■  directed  the  jury  then,— "i  ftenitensen,.  fen 
whatever  verdict  you  give,  yon  must  be:  umniimaui  ;■  you 
cannot  find  a  verdict  for  tbe  partner,  or-fce  the  defender; 
npon  the  ground  ttmt  some  of  yon  think  that 'fin  of  tfos.docw- 
ments  were  obtained  by  fraudf  and  others  of  yon  tlustk  that 
the  remaining  fifteen  of  them  were  obtained  by  iutimidatkitt; 
and  ao  dividing  yourselves,  youall  agree  that  the  twenty  doen. 
menta  were  obtained  by  seme  of  these  means,  but  you  differ 
with  regard  to  the  means  as  applicable  to  certain  seta  of  them : 
You  cannot  find  your  verdict  at  all  for  the  pnrmer  in  such  » 
CMC  ;  but,  if  you  are  linantmonair  of  opinion  that  the  whole 
of  these  twenty  documents  wtn  obtained  by  the  rams  means, 
being  unanimous  ai  to  the  documents,  and  being  unanimons 
at  to  the  raeins,  yon  may  find  your  verdict  for  the  pursuer ;  or 
if  you  are  of  Opinion  unanimoiwly'tluit  half  of  these  documents 
ware  obtained  by  given  means,  and  half  were  not,  you  may 
give  your  -verdict  for  the  pursuer  with  regard  to  the  document* 
nnm bars  one  to  ten,  and  for  the  defender  with  regard  to  Use 
doeisjeBts-from  ten  to  twenty;" — Supposing  the  learned  Judge 
s»  directed  the  jury — (this  issue,  notwithstanding  taW-foaM  in 
which  it  is  framed,  would  admit  of  snch  a  summing,  up  as 
might  be  tbe  foundation  of  a  correct  verdict) — are  your  Lord. 
ships  to  presume  that  there  was  a  correct  summing  up  in  this 
esse  t  Ho  doubt  yon  are,  and  are  bound  so  to  do,  there  being 
no  objection  to  it,  and  no  reason  npon  earth  why  the  common 
principle  should  not  prevail,  ©f  presuming  things  to  be  rightly 
and  properly  done  nntil  yon  bare  some  ground  presented  for 
inferring  the  contrary. 

Now,  ft  will  be  observed,  that  when  this  case  conies  on  be- 
fore the  Court  below  to  apply  the  verdict,  they  have  the  report 
of  the  learned  Judge's  summing  up,  and  they  have  then  the 
answer  of  the  jury.  There  ia  no  doubt  that  below  the  learned 
Judge  reported  that  which,  independent  of  any  character  be- 
longing to  the  teamed  individual  in  the  particular  case,  any 
Judge  competent  to  bis  duty  would  do.  Ho  would  report,  "I 
directed  the  jury  that  they  must  be  unanimous ;  and  that  if 
they  were  of  opinion  no  and  no,  and  so  ami  so,  they  could  find  a 
verdict  generally  for  the  pursuer."  Reporting  that,  tbe  Judges 
below  had  tbe  answer  of  tbe  jnry,  "Verdict  for  the  pursuer." 
What  does"  verdict  for  tbe  pursuer"  mean-?  You ta list  resort  to 
the  summing  np  to  know  what  "■  vcrd kit  for  tbu  pannier"  means. 
It  means  that  each  and  every  of  the  respective  documents  Was 
obtained  by  such  and  such  means.  Then,  when  the  Conrt  bed 
so  a.«sumed,  tbe  proper  mode  of  enteiing  up  and  applying  the 
verdict  npon  the  record  would  have  been,  to  have -stated,  not 
"verdict  for  the  pursuer"  generally,  but  that  th*  jury  found 
that  the  said  documents  mentioned  were  obtained  by  ewch- 
ond  KOcfc  means.  It  eecma  to  mu,  therefore^ that  this  is  a  mere 
mis-entry  of  the  verdict.  What  ia  the  ocMse  in  sacn-sreutef 
Why;  It  is  a  perfectly  well  known  one.  ft  ia/that  perceiving 
a  verdict  which  appears  to  be  inapplicable  to  ttrti  fame  from 
lot  Uncertainty  audits  ambiguity,  you  refuf-to- tbeiJotlge  who 
tried  the  cause,  that  the  verdict  may  be^irterrd  according  to1 
the  substance  of  the  actual  rinding,  which  hp  may  do  by  his 
notes.  It  is  not  at  all  too  late  to  do  that ;  and  it  has  been  of 
frequent  practice.  My  Lards,  there « 
it  has  been  done  after  a  judgment) 
which  I  may  mention,  a  modern  one — (the 
to -tbe  same  effect)— Bichardopn  t.  Hellish,  11  store,  104,  7 
B.  and  C.  819,  8  Bing.  834,  in  which  I  was  of  counsel,  tbe 
Court  of  Common  Fleas  had  given  judgment  against  a  motion 
for  arrest  of  judgment.  A  writ  of  error  was  brought  In  tbe 
King's  Bench,  and  the  judgment  was  reversed.  Application 
was  made  to  the  Gomroon  Plea* te) amend' itfcd  tecsSE-'hyi "she 
Judge's  notes.  1  objected,  the  judgment  being  cavemed.  ffbjU. 
was  held  not  to  bo  a  valid  objection,  and  tbe  Cotwt  oittem- 
mon  Fleas  amended  tbe  verdict  by  Lord  Giuiu-d's  notes— and 
in  a  remarkable  case,  for  Lord  Clifford  had  ceased  to  be  a  - 
Judge  of  the  Court  at  tbe  time,  being;  then  Hastes;  of  the 
Rolls;  but  they  sent  for  his  notes,  and  used  .them  in  ordur.  to 
correct  the  entry  of  the  verdict.  The  parties,  then  went  to 
the  King's  Bench  to  ask  the  King's  Bench  to  altel  the  record 
in  that  Court,  to  make  It  correspond  with  the  record  as  it 
stoocT'Va  Itt'smended  state  in  the  Common  Fleas,  and  tben  to 
sAesdeusetxltertbat  judgment  of  reversal  to  a  judgment 'tf " 


--fltedoobtwssi  MtejttnmjtnillniiK* 

wish  considerable  spirit.  It  was  •  laeee  Bartioiiuid  UiCm 
were  induced  to.  make  a  special  entry  of  thou  dnnHua, 
upon  which  a  writ  of  error  was  brought  to  taisflMie.ti  j- 
objeofson  ws&  again  seised  nt- the  tal.  BsStk  Sect  w. 
that  tliif,wj*msMeiof:pr»«icec>i,tQeiiiiirtl>ols»,*'ji 
th-ay  could  taJMsemattoe,  and  tao  jnugMnat  vsj stati 
aoimy,tjriBtw«fliiAir1e»T«*ato«sert4lil  Ihotjilni 
hsMUy,  refer  totneu,  because,  in  U»r<«tt»ef DMbsfa 
Utfei'-VatdiotJ  »ou..«Hl.  find  the  ma^stWd  fes*,*s.i 
noteiof sSTandtasms..  But  Iwill  justirNwosnunso^.n 
dMto;shew,«iiew  strong 'thsprstftrca  tmheoHwitjntitni 


tharvosdwiwss-edtersti^wdtogtoloeJi 
nnw,e«ei:uit4Jii:.,!-.  \\    • 

.rictw.*W  tasttvM-X taws  More  ^mttrUpae*,  sn  rtn  m 
tons.    There  ie  Uieoe^.wWcsikei  v«y.*trwig<B(,ii»r 


years  after -tUentriU.  And  Ute  ground  upotufakBiii 
fused  wm  tf^cs-sajjigso.  tote,  you  had  iatietttofteiutr 
a»d  recoSieoiion of  -the.  Judges,  and  when,  as  Lord  !«•=: 
said,  the  gentlemen  at  the  bar  might  hare  left  tkt  tar,  iLm 
assrstanca  might  be  necessary  to  sua*  the  enuynmp 
with  what  Lad  actually  taken  place  at  lb*  trial.  u*»o» 
on  account  of  the  delay  that  it  was  refused  inUatua.u 
there  alee  after  a  judgment  of  reversal.  There  hmota" 
of  Eddowesv.  Hopkins,  1  Doug.  876.  lnfsctitii»Lii«ii» 
of  time  to  niter  to  the  cases— they  ase  so  ncraeni&.iJ' 
matter  of  constant  practice  ;  and  yoor  Lordslupi  i™  ii  ^ 
down  in  Tidd'i  Practice,  that  it  may  be  done  at  u;  su>' 
the  proceedings.  It  is  in  the  discretion  of  oo'jw»fti..«i 
twlow,  who  will  exercise,  it  is  to  be-  snppetod,  a  mat  ac 
tion  on  the  subject. 

Then,  my  Lords,  how  does  the  case  stand  t  HcrftK* 
which,  if  properly  conducted,  wcmld.lead  soareriinndi 
might  be  the  peeper  foundestoo.  «f  •  jadgnent—  tWsst « 
ambiguous  verdict.  The  proper  course,  sod  tbemnaii 
tioBedandc^ledfoEbyprs«iac^!Se«nM-lonKtol«,K"<iL 
case  stand  over,  in  order  to  furnish  an  opportunity  tauv 
plication  to  Cfee  Ooert-buknf  tonmeud.tbe  entry  oils;';* 
ftceordbjg  to.Uie  Judgo'i  swtea.  It  win  *bslle»nndte< 
discretion— always  J»*aning,  of  course,  not»arBitfBI**l 
UtHi,lM«a*gowHr«adsVjk^,widbyla0baa4*jjistw^ 
therlie  w»H.anKnd:,it.iiHhB,*»y,itt  which  Iwjes*  bt  •» 
If  Jie  lhijikn.fU,to*Jkf  Uiciantt«^tti*,fferdict,th«>it<ul' 
for  the  Court  to  say,  whether  they  will  amend  lie  apnua* 
of  that  ver«»**lftwWa4i!<s*Mi.tto<i»M!n.in-tssiH*r* 
be  sunenOed  to  aomepood.  wJUi  it,  aud-Ur*  Bossi  sit  P 
jndgaxint  according  to  the  reoerd  in  tsasuaenseesUhi 

.At.  present,  UurekH»,Iiihnuld  reaommend  yew  I*™*!* 
to  act  upon.  Uiq  amUgn^ewvaidict'MibaUwuitatlsi* 
rule  the  exception  so  far  an  it  applies  to  tUsdsusW1 
tlioeiidenee,  and  to  iektio.casoreioeiftttverfasMis""'*! 
ment,  until  there  has  been  an  opportunity  to  msls  WS)I* 
cation  which  I  have  msnticstod. . .  Sods  sfftstt  *»  "*  *** 
theoorroet  view.uf  tha-n»ofi       "  ■-  »-i 

ties ;  and  I  think  it  is  tbe  m 


*forj«I«eBsi»t 


Xonf  Jtnesjssssy-. My  L . 

in  which  I  4mm  had  the  Mud  JtsrWUttO  sssrbsI  *ss  sH 
yew  Lordships,  in  which  I  have  feit.»oTO*n*i*t)'»t*"* 
presentcase.  Thatanxicsyhae  beev  abased, » i  k«^2 
noWe  and  learned  friend.  T?«bssw»pp!ifid(sir  ■**** 
again  and  again  during  ft  ve^  flcaiiilsiiieJisi  ntisisJ**1 
and  we  have  oome  to  .the-  renlt  .wiwsjieiKS  <*•**? 
your  Lordships,  that  this  ia  the  course  which  we  tAwKses 
nssesd  to  be  purwied.  Ihssafcs»usiesseassastsssssm*'*J 
tends  to  prerisst, 
prevent,  open ii 
because,  upon. 
of'*  -donbtM'' 


iiiujairyhr«ss*o*entmow' 
result.'Knd  only  be: the  cfttsserof  ss 

vssnssss»i|ita  sliu  ■■snrtssiltfij  nasal . 

(My-Jweds^I  lwpe  eSM  <t«rtrtksssmlUMistt££ 

opoa  tt^etsoaaloraskssiwt  I  s* sssssss^ssrtssMsnHsn*' 


IN  THE  CQUKT  OF  SESSION',*  A  a 


venters  to  htpe.  bat  been  MiM  to  by  mofasrional  men  ha- 
is  Court  beloir,  tbat  the  practice  to  which  my  nobis  and 
timed  Mend  liu  referred  ll  mala prtau.  Tbat  it  is  the  prio- 
ri: (if  the  Court,  and  that  ft  has  been  so,  I  am  afraid  ii  very 
us.  1  hope  aod  trust  tliat  it  will  be  considered,  and  tbat  a 
:w  mures  will  hereafter  be  taken.  Tbii  case  ia  one  of  the 
any  tnataaoea  In  wMch  we  see  th«  peril*  to  which  the  suitor 
id  tht  id  ministration  est  justice  are  exposed  by  tbat  practice, 
v  Lnrd»,  I  bad  occasion  two  years  ago,  in  tlit  cate  of  Irvine 
Kirkpatftcfc,  1  BelT*  App.  0. 186,  to  comment  upon  It}'  and  I 
isi-rv.',  tbat  la  the  report  of  those  comments  lit  era U  Mther 
i  nnforlenatu  error.  It  states  (p.  21b>-'*ir-HV»s-v  be-u  bad1 
nine  of  proceeding  which  cannot  be  prevented 'fdsm  working- 
nfwrion  ahd  begetting  error  by  the  aeeidenl  of  *  jtirv  finding-' 
ceislly  wb*»  so  power  eiista  of <pmaa ti  ■  g  them  f rots  rlnd- 
(l  n  sen bib)  oa diet."  That  U  tb*  reveneof  >* bat' was1 said— 
•viotujiy  by  the  omission  of  the  word  in (;  it  should*!*,  "which- 
iinot  1)9  prevented  from  working  ooofustoii'arjd  fcegotiirfg 
tor,  tut  by  tbosneokl  finding  of  the  imf;1'  u  -i  -.  ■  '"  -  ■■  ■ 
My  Lords,  t  entertain  the  opinion,  wfiUbtetlieM  agrees  with 
«t  of  my  noble  and  learned  friend,  which  r  held,  at  tbat  tine, 
at  this  practice  ia  very  fit  to  be  recontW e rod (]r.-nd  Ought  to  be 
tered.  I  therefore  more  year  Lordship*  that  this  base  stand 
er,  with  the  intent  and  for  the  purpose  stated  by  my  noble 
<d  learned  friend. 

Mr.  Andcrxm.-  -My  Lord,  I  MB  •(raid  th«re  will  be  MtM  diffi- 
lty  in  point  of  form.  The  record  ia  here,  and  I  am  afraid 
it  unlaw  your  lordships  remit  it  to  the  Court  of  Session, the 
■crd  will  not  be  before  them.  I  therefore  apprehend  that, 
point  of  form,  there  must  be  a  remit. 

Urd  Truro. — The  record  ia  in  the  Court  below,  U  it  not  f 
lo  not  apprehend  that  the  original  record  is  brought  here. 
Mr,  Aniitrion  — Yea,  my  Lord  ;  It  la  removed  by  the  appeal ; 
?  reeonl,  embracing  all  the  matters  of  appeal,  ia  here. 
Lord  Bronaiam. — ft  is  not  merely  a  transcript  t 
Mr.  A  n*r»on.— No,  my  Lord  ;  the  record  la  removed. 
lord  Truro.— Probably  the  House  should  direct  a  remit  of 
■  rr-cord  for  that  purpose ;  there  can  be  no  difficulty  in  that 
Vr.  Andtnott: — That  may  do ;  tile  proper  sorro  of  doing  so 

ford  Trun. — Very  well ;  the  record  may  be  remitted  for 

i(  purpose. 

Vr.  Anderson.— -Yen,  toy  Lord ;  and  then  when  the  Oonrt 

ow  couip  tortesl  with- any  competent  application,  your  Lord- 

r*  may  dhvpeoe-Of  any  further  petitionee' anneal. 

tort  'fton,—  ft  1*  much  better  that  it  abouht.be' remitted, 

■uuse  the  probability  ia,  tbat  tt  wtlt*are  thentcenialy  of  com- 

li.-rs  again  ;  the  only  thing  will  be  to  ask  tor  costs,  if  the 
ties  come  here  again. 

■>.  Andtr*on.—TheB  yonr  Lordebips  will,  remit  it  t»  the 
itt  below  to  dispose  of  all  questions  of  costs.  My  Lords, 
re  ia  one  point  abont  whiob  lay  learned  friend  M>.  Bill  and 
re  not  altogether  satisfied,  aa  to  how  you*  Lordship*  mean 
lixpcee  of  it — namely,  the  point  aa  to  the  admissibility  of- 

defences  In  the  suit  of  aliment. 

■ord.  Brougham. — Whether  it  was  admissible  evidence,  being 
lerfby  hini-f 

lr  Andereon. — Tbat  wasroiio  polnt.niy  Lord.  TheqnesUon 
■,  whether  the-  defence*  that  were  pn't  in  to  tbe  notion  of 

lent  on  behalf  of  Mariauaki,  ooald  be  admitted  f 

■■rd  Truro  — The  ground  upon  which  it  occurred  to  ma  that 

t  exception  must  fall,  w*e*thbi:— Yah  are  aware  of  the 

lit  clAture  (II  and  U  Vieto,  86),  whieh  directs  that  no 

ption,  either  on  account  of 'the  reception  of  inadmissible 
Inline,  or  the  rejuetlon  of  competent  evidence,  shall  affect 

imtirmont,  If  the  Court of  Appeal  shall  be  of  opinion,  that 

thcr  the  evidence  wa»  received  or  rejected  improperly,  the 
;ni  t  of  the  right  course  would  not  have  afleoted  the  >ndg* 


mbetlesl'.-r-ite 
■I'tVire,  does  net  apply  tothiebasw.  <it-biannssatioo>frosn 
I,  but-itdoee jietuppiytothlaLJodgmsnt.  <•«  ■  •»•. 
otd  2V«ro.— .That- doonment  waa^well  ■oonnidweil  by  ray 
Ic  and  Imrouii  faketd  and.  inyaeJf,  That  doeumeot,  you 
■rve,  stood  in  rather  a  dlOarepltftmioa  froa  ploadinga- 
?<!Dcral.  10m  'atgaaaent-  iWMH'«ddri»ed  to  thfl-Uoma  na 
igh  it  hail' *K»aano»diQaiy,pliauenaji  anciyM  takes  pine* 


th rough- alieiintlrBtneinUlity  of  counsel ;  hut  that-  was  n.rloeB. 
MM  signed  by  the  party  himself; — and  I  recollect  to  bava 
asked,  though  I  do  not  remember  whether  I  received  an  answer, 
whether  it  was  not  upon  oath.  Assuming  it  not  to  be  upon, 
oath,  Mill  It  is  a  representation  made  by  the  individual  rum- 
self  aatathestateof  hisown  circumstances.  Tbat  rep  rtsenta- 
tion  woe  made  in  th*  suit  for  alimony  to  his  wife,  that  he  waa 
then  living  npon  ts.  a  week,  which  included  his  lodging,  and 
every  other  expense  to  which  he  was  put;  and  one  of  the 
prints  (wised  in  the  case  being,  whether  HutnU  had  ever  poa- 
aessed  tbe  means  by  which  to  make  the  advannes,  the  amount 
of  which  he  claimed  to  he  due  to  him  aa  a  debt  from  Faiisor- 
vice,  titat  was  pot  in  in  order  to  shew  bis  state  of  c-ircnm  stances 
at  a  given  period, — a  period  some  time  antecedent  to  that  at 
which  tbe  supposed  advance*  were  made, — leaving  it  to  tbo 
other  evidence  in  the  case  to  deal  srith  tbe  probability  of  hia 
baring,  la  the  meantime,  acquired  any  tucb  fnnol  Now,  it 
certainly  appeared  to  me  that  that  document  waa  not  open  to 
the  general  objection  which  won  Id  apply  to  pleadings  inordi- 
nary, but  that  being  a  statement  maie  by  the  individual  of 
hia  own  ciroouistanoss,  it  would,  not  render  it  daadmiestbls 
becaase  that  statement  had  been  made  in  the  coarse  of  nu-- 
ottoersniL  It  did  appear  to  me,  ai  1  have  before  mid.  Dot  hav- 
ing adverted  to  what  Mr,  Anderson  has  pointed  out  so  to  the 
statute,  independently  of  that;  and  I  conferred  with -my  noble 
aad  learned  friend  upon  the  subject,  and  it  did  appeal  to  na 
both,  I  believe,  that  it  was  distinguishable  from  pleadings  in 
ordinary,  and  that  the  objection  could  not  prevail  as  to  1U 
admissibility. 

JjOid  Brougham. — 1  entirely  agree  with  my  noblo  and  learned 
friend.  We  have  conferred  upon  this  point;  and  although  we 
relied  npon  the  statute,  not  being  aware  of  the  date,  which  has 
been  pointed  out  by  Mr.  Anderson,  we  said — wearo  of  this  opi- 
nion, but  it  does  not  signify — we  need  not  dispose  of  this  ques- 
tion at  all,  because  the  statute  includes  it.  Now,  however, 
finding  tbat  the  statute  does  not  include  it.  we  fall  back  upon 
the  merits  of  the  objection — and  1  agree,  that  although  not  in 
tbe  satno  suit,  yet  it  is  admissible,  and  it  would  have  been  so, 
in  my  opinion,  if  signed  by  the  party,  though  in  no  suit  at  all 

Lord  Truro.— I  may  just  mention  tor  satisfaction,  that,  in 
in  truth,  I.did  not  rncoUact  the  statute  until  after  I  bad  made 
up  my  mind  npon  the  subject.  1  had  considered  the  objection 
before  tbo  atatute  occurred,  to  me,  but  when  it  did  occur.  It 
appeared  to  me  to  dispense  with  tbe  necessity  of  saying  more 
upon  the  subject.  Knppotbtg  tiie  statute  had  passed  before,  it 
would  have  been  perfectly  .applicable  lo  this  case. 

-ifr.  JJiU. — Will  your  Lordship  permit  niu  to  ask,  whether 
anything  is  said  about  the  cuats  with  regard  to  the  first  part 
of  the  judgment  f  *■   , 

herd  B-ougktaa.— Ah  to  the  decision  which  we  have  afEimcd  ( 
Tbat,  ia  but  uii*  interlocutor.  It  is  not  a  total  afliimai ice— It 
is,  only  mm  iutuilooulor.  ■  - 

Mr,  Andcrtm. — That  1*  all,  my  Lord.  Tour  Lordship*  say 
nothing  abont  cotHPV' 

Lord  Trura.-jtb*  House  will  deal  with  the  costs  when  ft 
cum™  to  deujrwi  th  the  ultimate  judgment    , 

J*Td  JJnijgiAaDi.-**  There  is  nothing  said  at  to- the  costs  either 
way, — either  here  or  (clow. 

One  of  the  interlocutors  affirmed,  and  eatae  remitted. 
SecondDirf  eiotk— Thomas  Deans,  Appellant!  Soltaun-.-  -Podda 
andGreig,  Bitpoadmu/  Sbficworcr.— (U  .1)  i\) 
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Bh»a)l--'BWWtB  10  Oeo.HL  e.  61— Apparency— Improve. 

ttlbft-lWrt  ierrm  of  rtdmtion  of  far  firfc  of  an  heir  of  entail 

.    in  tpotteision  having  ban  pronojinetd,  hi  lodged  a  minute  ttaLing 

'  that  kt  weu'rtaiy  to  mob  tu>  a  nrv  title,  hut  dud  before  this  wot 

done — Reld.  that  improvement!  executed  by  him,  the  lime  having 

been  tzratteipretimtt  lo  tht  railing  of  the  lumtnoss  of  rldtatim, 

were  (Jfixlad*  'to.'eomtiivtt  a  clam,  under  the  Moniovnury  Act, 

agaiM  Waxeding  heirt. 

In  ]81)8j  the  petitioner's  father,  tho  late  Eobort  Locl- 
hatt,  w*s.  iufeit  iu  tBelhndfi  of  Caatleltiil  on  a  tirie,  itjadex 

'  '     •.  «\  '• 


-  *  WSpufcrtfr  OP  CABBS  &EClt>Eti 


LaA~#, 


b*i*M#%pckluirt. "-  .,  .'.  .  .',  ,-.  ,\!'^  i.- Ui'.-.'i  *  uM  »": 
,,.'()ji  2d"&3ptnroburliai7,tii«  (ietriJDiiBTii»isitil ■<«» .*> 
limiofaedaetiion  OTddeoiaratorbr  irt>rtok>r>figHir*tihi9 

ii«fctt'>i  ■«•£**».  inrkwioy  dselawxi  *j»iiy*ihuit.-.ifl/lbis 
notion  decree  of  redueticM  ■mto"prM**n«sl"w-,|yStfi 
Feb:  -18.TO  '  flJef^tft»;T!k^rt''Eob1|htf^  tfylftiV^of 
ae'I<o^ijpi^0'n4r^Jo^gt}d.,a  minute  8tVtr&,SW.&:.]*W 
^vnJs-jto.'-.pwiflft-  tin,  «Btta»ojf  byiu»Wiog;af -a,:aew;»wi 
etirrsrt  JtifejiiHftirperKta  «•  Mr-of  ihii-  «kt*rtr,-*nd  fc* 

twrtT  n*wi*".up(M«i'»i«o:i-.'tittor>*yl*p«(iKl  fibrwd  is'tasi 

cree,  under  §  20  of  the  ^tgm^.^.lft&etaJUi 

ik-^lu-foB'^MWj  sWtuMstdfey  hriui  &i  i»piw»wt*ita;--\ 
<Mfiie>'pW§§ttt'watf*-'fWlrtt»n;  unUef  'thb  ft4S»flfoft*r)[ 
.^'Pt^fcc'nd^t^n.andr/riTt^p.,?^^^ 
Authority  to  ujpli£t  cossjgutxi  Wki>*>",  nn<i i'" *K Ji>  .it  j« 
fuymetic  of  .taeiireproTOmos*  del%  <■*•  .Santo  -mrfuft* 
authority  lb  t*arge  th«e^te'1Wh;'tirt-^lr'a*;of:;r^8 
balance. ,'"  '^'"  ..",..'.",'-'.,'.'.! .'  ',","'"„ '  ■'''  ■„  '■'.    '' '-. ',?•  .'• 

petitioner's  lather  prior  to  22d8«btmtiev  1«*7;  the  data 
of  the' service  onhemimro Oils  ftfTedurt!Ori;-wrXh  this  ex- 
ceptiotivthat  jfi.65  were eipeu<Jc<l 'subecauciit  to :  that  serr 
vioc,  ..The  jiujiroi-eijJKut^UiiuB,  were  all  awi^ruetl  lw  the 
petitioner  *&tatr.  io-the  |»M«ni.>)oldcnlroBtJKic«aHJiaTS, 


u-  *2,  mm  *j(Wu(«,  MUD" 

signed  te  tiMjhv  her..  fetW  «-»  ■BWMUtU  by  MM  WMKH 
uetkn  dated  «ihMQflthtit»«*M  ««*ool*e-ft'ofv  thewimnWWB: 
The  Lord  Ordinary  having  remitted  to  William  pamp- 
bell,  W.8.,  to  roport,  that  gpijlleniua  reported^  gtunwj 
ultra,  in  favour  of  granting  the  .petition,-  lait  hraagfat 
under  tfaeadtrabf  tho  Lo*d  Or*ni*y  the-esmumstlince. 
that  thelate' Robert  Lockhart  had  dfeuVfa  apparency,  in 
order  that  it  might  "be  .considered  lfhethor.  this  aiftiici 
the  validity  of  the  improvement  claito.  Mr.  Campbell's 
report  bore —  -,  ,     . 

'•■Wit*  reference  to  this  point  ft  seems  necessary  {a  consjder 
(I.)  Whether,  under theTUobtgotnery'Act,  imrr'overrietits made 
i  ..  .-       s.  .  i  .  i.  i..  ..  ...  .  .-i  ■_  ^j^  (.jf^nai  (0 

(2.)  Whether 
*  M#uta<napiy  Att  applies  to  tin  present 

the  debts  contained  11 


s  contained  in  tho.aaid  deerees 


liy  an  licit  who  in  In  possession  on  apparency,  i 
constitute  a  claim  against  the  spceltifttfe  heir*, 
the  26th  section  of  the  MMtfgouvq?  A<t  applies 
ease,  so  as  to  protect  the  debts  contained  in  tl 
of  declarator, from  challenge  ott  the1  grotitnf  Etuted"aboVe,  in 
respect  of  the  l*pse«f  the  period  after  wWo%,  by  the  said  sec 
Uoii.swoh.dwraes  an  dfdWd  tfl  be,&e*l.:  On  tbi*  jy""**-* 
wfcr  your  Lordship  ta  the  csm of  MWtfwaW  >-MsMOosia4d, 
'If.  to  .May  1B4Q,  Duulop'j.  C«o%  «*i4i-  j*.  *8B,-*a*to  saaoai- 
uii.iui  of  tho  Judges  iiitbat«*iie.,,,t^,.W>ettw*  Ui^aotdi»6, 
c  2i.appli«a  to  tiie  prea^  oas*,m  ift-t^wt^ttttidbtiimer 
1  i  a  Ide.  to  r  ^» .  i  ni  pto  venunt  «Wuv  Ip-regpoefcaf  J<y  t»»ia#JMM« 
«r>.atitla.(c**  «««iiremot«  aw:tjt«r,  t*^,*^  J«  J»i#-6ito*«  "ho 
was  upwards' or  three  jejup  in  mww»4i>n.  \Hti-i  ha*oJ>  <ill 
vour  Lordship's  attention  to  the  ITJth  sl-cOou  of  the  said^ct 

U  aooMSiiefa  **8i  lo'ttsse'tfte  pn*Wsfo*s 'of  tti*  fWrfon 
cffelfaJhel.  tifc#p»  t»tfc*<tiWa»Bssn>Ea*f  thwwrislliP'sWlT 
^  "  ft'ifb  jeferaina  to.|tba^ua»iton^o{.-w^thpr-tl(#  eaaatitf>fe- 
ip  this  section  in  applicable  to  the  present  Caw,  It  tml  ho  Ob-. 
6«T»wi;«hatlnO  iecree-df  irritancy  watf  prohounocd  figaUist  Hie 


'"The Court iflle*ed  the pctiHofie*L%feveW«*fflDfe 

in  r«jpA!id;  to  t*a  matter  referred  to  ln:t H^iruWetfrtport  * 

The  petitioner  lodged  a  minute,  in  which  he  ansuftedj 

''tiiBf  AH  1  irffiroVfeWttrif  dtfbhf'^onsTftrifeir  Hf  nis^bW^Ut 
^iv«lid,-on-ttte^rdu«s4ftMI1fl»ifltltit*W 
«wwtv4f«ra  l|0)fapwtpaMH<m^M>Ki 


6^^rff*i^J(uSVSw4^,WJWWw4:inj«...  _ ,.._.    .- 

iiP  W»«»f*MiWWnv»ntnuro.yjMufHt  WB*fl4M?M<PFP**Mfc 
tf«r1dWrt'*.I>W1;trfWiu*a*|wti  t^amlmi.J  'OttWMi 

,Wr*  si  WirWs  m*b<IW9*3,  aWVVM  WW  a»;  iMtstihshnW* 

P/WtMt^WfiP^fhp^U.Ut^bel^jjffjsej^rjM 


P  M  ftb»«tt  IfSM-  WsWlS  BForwoii  #vMbr;c 
P/WtMt^WfiP^°fhp^U,Ut^bel^JW»H!i( 

» jH^wHbww»»>nw.rMwifWi  awdTipliit  itt^ii*»> 

thB..art,m„l/.,(IJ1;,  ...        i    ..:,.|,    ,   ,.  !C8aflt., 


...«li>ntfun>'>4iij  l..a.j      I-  ■■■■' 

':  JUiMMWB^flWtiW  bnjrovsmenta  lurr*  be^^lMWtaJ 
'      _inieryAct.   Thepetitii 
D  the  three  next  heirs  of  entail,  and  np^o 


I'd  icrnisoftbeMoT 


stated  by  any  of  them  against  ~tl 
W'1™    ,-"•i,  ■■  ;;'  'FeMftowjroMfeaT."' 
'iJ^^O/dW(^:U*o1#aii,.-'J!lrf.ab«>';  Jol 
Ifl«fcr*>KW.ari4'  *H   .-'"ST     -.J-". 


/riowJKJ.  U" 


No.a«6.«B.  j.  (Rcuti  «tfiteBsm--BQ«^<nWsWti* 

w-il.  I  ti...i  .;,■-  iHidnBTi^to-i-Oiiiatef.*  **'»»  -  b^a  '- 

-;  Iri  B-petitferti  by Iherepreaentktlti^W* 
cliMtBre'decwnedto  A  :B,  *  BrWr,- ati»P(  _. 
rer'deWree  of  ■CfcAwTWtion'  and  drflffirt  W> 
ttntien,  #1»*'wfcmtoa*-prodJW*Vtt  '  '  * 
granted  subsequently  to  his'atiaTOJ*"*'" 
rifttWeVW  iftrbwiewfle  decwe  «  ft 


allowed  the  prayer  to  be  reHtrictedytpiWie  VIBltVltikpr 
of .deibmry  *f  ti^ibdnd-of  «srtiOnj  »dU  inttriMitoifcf 
irtg  bee*  tflade-se  A  B;  and  he  havt&g  >>^Hptf 
the  "prayer  of  the  petntoa  was  gratrted  as'  so  r 


v  Google 


S-VJ-J. 


rK.TOU*.t»WJT.Op  SE$W*lN,?*e. 


IA50),  which  ,pefjou;aB,  that  ia  .advocation  on  juratory 
mt ion,  there  a'taJl-he  a  report  from  the  lawyers  for. the 
i..t,  stating  tli's.tiithp.advouatur  has  .a,  probakiiU  can*a 
HgandL,     ,   \  ,„„  ,., .  ...   ......  ,,-.v.J  ,„■,.:;,  „;  ..   ■' 

71itI,ord,OrJi^Wj^u^tho.ajjplicAtioH,.»Dd,a^dcd 
Lisjui!gn)Wt'dMi'fim»wing-^''"''(:  ■■  "i  i-i  ■■<  ■-'  n«  j..,i 

-.V*.— HM''«W'T»MO^(nOTyt«TiflMeW'lKal''BBlcii*W 
,w«.itB|tfWl(Hj'||*iH!lfeio;ttie'nHjrife'of  Hi^aWr^afrtrfisJt; 

tnMt,M^Wrtpihlofl:«]flf'ti»rvhWirt'Ir**'lWiib«att,lM 
j.iddi'se'ef'tBe'w^BBcied'p'i  by  the  tWlflF;  tn'ite*hirir» 
k  si^icnderb^fibtf^iiubJuff,  rmWi*k^ra'Ifc'flii|,W1«*Te 
«tie*  oftt«'.iM*tl«iln  IfitatUe/hod  ffiffWHMf  fcT«!r«(» 
-n  at  issue  between Iftem.  •«lB*,1rt(fWitt*1iJ*il»ffl 
•■it'll*  oTth«'«MeM  -decree,  nwC'tnereo*^,"'*1  Jr*Se*fff  'by 
(  «;,te»*hfirl-tk*'iM«lrer",  aid  th*W>*!cBAtrt,thfre*}t(i' 
it  the  merits- faaa'trtfen  attempte+te'be'^a^'trWMf  rW 
-why  advocation  off  two  oceafl<*fc,'l*flfclM!i1,4«*tt<*.-ts! 
l«.  In  tlih  gihiatloH,  Itiere  «p>!aW-tb^'l^;<wairkry 
ulhercowrae  open  to-be  f»lIe*e*s>y'*rW4to('tOirflfUBeitne 
te,  in  conformity  with  the  di-cisJon  of  the  Court  in- the  raise 
Whyte  «..  VaJleheey  14tU  Feb!  Hfcoytibl'ttifc  otter  case* 
?rein  referred  to."-  ■'■  ':'*1""-:111""  'J',J  'v.'   ■'_■■■" 

The  complaluer  reclaimeit '. '.  ,'  "  „,  .  .  'u.  ',.,  .,'.';,'•'„ 
Paltison — White  v.  Yallance  decides,  that  where 
're  is  a  suspension  of  a  charge,  for  expenses,  Hjs  >n- 
npetent  to  go  into  the  merits;  but  that  iataera  iochi 
iii  difficulty.  The  new  not  changes  the  nature  of  a 
pension,  and  renders  it  just  i  rednction.  It  was 
merit  mere  suspension  .of  Eentonee,  but  now  there  are 
U'tWrsof"«tt#pc|i!$iiio(.«jidihe  prajwr  i§  cjaite  changed 
1  and  2  Vict.  c„fct&,.g  4,and-aQfc  pf  sederunt  follow- 
thuroou-^"  tjOjauspejid  ijhe.  .decree,  and  wh.pla.g109p.da 

the  whole  -cai)UT7fqd,  under  tha*,*  party  ia  entitled. 
;jit|ulrti  into:  jt3je-,.waple  fuwnar  ,pjrofi«*iingw  .These, 
ds  were  never  jfttfi  before.',;  .;  i.ui-tii-r'.i'  :...<,-r. 
•d  /wrjr— *tojl^  jgu.  git  ^^  the-w*^^-t^t,Ste*uto  ft 
tt  is  waafclign.ftii-i-il  U'ConjpetwaCviBi hong «h*s  una 
review-by  e**pnnsui»,:v,,T --:  '.-1  ~.i n "\  •>.' ■  i.  -  t 
■d  hury — Coplttrfov  ^brlai:iJ elm* ^trf  than vieoTTmdeBra- 
'  by  suspension  {  ..Where  aeaplviter  is  given,  wli£auf  a»i 
•'■*.  was  it  evcrwiTip..'(.jiit_  to  bring,  that  . WH.de r.  review  Jiy. 

I  say  is,  tHat' the'Conrl  inn1  Consider^  the  mentffdf  a 
ee  of  absolvitor  within  tow  to  expenses.  I  do  not 
they  can  touch  the  decree  of  a'bsolvitor. 
d  Preeitten:— Do  yon  say 'we  are  to  consider  the. raeritsio 
effect,  tluU  if  wa  ihfiit  there  ttfoifld  not  have-  been  abeal- 
i,  we  are  to  alter  sa.to.atfrepsM.^tfd  if  we  think  there 
H  have  b^cn,»l«o|iriUir,we»tilLiB»JrhoH  toeJe.ahtiuU- 
have  been  eipen«e»  tj_  .  .  ,  .        .,   rmi . 

;  you  may.  couoidgr  the  ntervt&,with  a  view  ta  ez- 

■  Idl  in  tenly.    .".,',     ^    „                  ,  s; 
t  advising,     .,„_,.,.*       v.     , ,,  , 

■rrf  FraiiUaL--l  don't  tuiuk  juriUay 

■  with  this  case.    In  caicn' where  It* .... 

ifr-rirjr  court  Jndgnitlit'fB'gratrUd  Mamattef  i 
.,rv  u— Haw  k  laeSJlriB ;  «ad  «dr»  b  bHaer  required; 
m  the  nay  awa*  wn—tfhf  tin  dafda—wt  Haa^wi '  Bat 
s^'.KpansjorJ,  ibfcte  J*  a  freMaaiaaqi  imnteUw  iba^BjBf 
.■l.or.  Therefore  the  question  ofhiratuiy  caution  is  »>ot 
Rnt  holding  anf-flse  'cases  WTaTknce.-fte.  are'  sound 
"     aiuMlJSTlaWaa *  WMWt#W?Hr»y<eiWp M.  wht-' 


,—  . -^--.-Ww 

■e  li;av»too^ain  cgvitiwcf 
tef  of  o 


- "ist'ia  no  lcBjietranplicablu.  ,-  *'  •-  -  '-  ■.--*'}? 
> 'lin  point' of viewrTloofc^d  at  tilsoaae with  tontt  axxietr. 
■■trraU  the  eonsMerattcm-T  can  crre  toth^  matte),  1  do, 
l  l.lnk  -that  Hjtfixf  WBHfWi  TWt  'Cr  SBJ'f *"wmi"  rhtimrletl' 
.lie  aua»erWoas>awU)^Wwsrwt'Wuai&fea*Tyrew»i  had 


noHMeft  pnjvlDuafx «sed  aaa  node  of  rerlew-  .  Now.iu.Val. 
lance  and  tlio  otlmr  cases,  it-setma  to  hare  been  held  as  nettled 
law,  tfaat  a  decree  of  ausoliltor  wm  not  capable  of  revieWM 
ili*p.h*diu- :  .fti'iSilUhtace'B  case,  it  was  bold  tUA  fhit-mode  of 
reri*wn»™ire»eru»Wi I  I'bst.waaa  very etroug wtsdi  *r'iifwa* 
o»ejp  whlc^i'ajresiuclion  had  been  iiistitutaVnod,  fa*  Uoqt 
Joined  with  the  Hnapensibn.  It  waa  there'  arvued,  that  as  a 
feflnctiMlmd1  been  raised  te'brlng'nn  the  merits,  the  qtiCBtioil 
ttfiipdnseiilutgfctiftiia'^ooasJaere*  uadM««sMapena1ofi/  Stft 
ttntCjreawinJMaaHMU.iqauaMea*,.:  .. ..  f<  '.-i-im.  .  -hi  -, 
',  :If;th«i,,H  «aa  npt  liitwtded^y  t)>«  net  lurad  2  VU(.  o-»t 
p. render  review  of  a  Jetnie  of  fbsolv)toi  competcat  bj  way 
t*  fnispeniWn,*  dc  nbt  Wei  taoved  iiy  aay  'Breutaent'  Moded 
Wtl*  ioruisaf  thosuTMHnW  db  BW'aet  ofBedertMl'corAaiHing 
lUcfonn  ef.aooU  Of  H^peaeiwa.  rUrihe-nrfBiptata,  UmtiUm 
cre«  EuspendtQK  tJio  aroundaaud  warranw  U  the  projn*  |fpn» 

of  an  ordinary  decree  of  eiispenfioa,  put  thia  jfttlierstrcoBthen* 
tire  obserrafion, that' the  ttcr'frfBedcrotitohJy'ftpplN'to  a, 
ata^nstoh  wlitn-ibeprfetlndii  awd"i«H<«rtifB  'eftWo  iecVi.^'Bre 
inwerly  bav^Wun-iaathnboata^ratieiiBCthpCofnlii  Thatel 
fore  that  schedule.,  J*|  aw^ctiy^adaftad^to  <utMa)^oj|a  iffittas 

ordinary  fortn,  but  DottpsV "  '  '    '     *  " 

fctfe  do'  niJt  think  tftftt  the  ti 

pUiiag-frftM  lth«  oaae  of-Tsfl 

Ao«fnC,nawiy*jpiat-J  dnaiot  aeaiafawialds  »bjBe»*o»j4nri  pcufJ 

'  >r }».  &>*■  *f">  better  .«*,,,  Than  w  H*mm*Mm  lu,w»leh 
.  act  gfaedenintBlhjwAaBUEptnsion,  which  ware,  prertowli 
fipt  ie viewable  by  that  proceaa.  But  the  case'Juat  remains 
*b«rejt  +kl  aa-to  any  attempt  to  review  aa  interlocutor  of 
abaolxrlcr  witi  espansea  Un4eaaaub  a. saspanalon,  the  Court 
nuvet  conic}  bavaconaiderod  anything  tO*a  than  Uieqaaailoa 
of  expenses.  It  waa  thought  a  moat  inconvenient  and  prepos- 
terous mode  of  Judging  the  question  of  expenses.  Therefore, 
M-aJNj  ekcMetJ  froia  w>atfderrag  the  question  by  the  finitt  of 
waMdy'WhlalraaairJcanKaseaaii,'..  •      '■,   i  J^*l..* .  i  i<  ;■■■■    ) 

^ior»i/i!OrWfl-J,aff.o(  tfco#ft«ftO£l(>i*Hi.i'  *,d  i  nla^tftooa- 
finernydmignient  lo  tbatE»unfl  only.  It  iauun«ce»ary,to. 
deetUetbe  qaestiou',  wTiether  tbt  SbctlfT  was  right  In  order- 


■Mr, 


are.noi  bfOWbt lap, l,  •■ow„it,ia-eWio.Bw  that  tan.irl 

du«a  npt.br log  in. a  pe_w,  kind  of  euaj^naion,  wajch,  up  .to  tbafc 
"—i,  had  beeii  held  incocnyelenE..  UfO,  tltgri'tlte  ri'ferenoo  to 


thing  iaJ^efMt-lT.  .wnept-^ba  it 

'■Alt  the  ciuws  referred  to  were  posterior  to  Hie  act  b[  GJaa.  IV.  i 
and  Tie  one  dreatotiliat  the  power  to  remit  contained  fn  tiiat 

Then  J,  ,-am  satitfod  «aat  ititaAdrian  atfemd  «o  an  tfarha, 

icd^n  thUtflse.  tbemeriUuirth«iMh^luic.u«,'ood.aaitui«»* 
be  ksauni i'd  that  thor  liave  been  nglttfy  disjioawl  of,. I  Jiolil 

shat  wetaunot'tovictf  tlie  question  of  eirjeueva. 

'-■*     ■"'  ■*  ■■'"      1%!  Court  adhered!  '■        '' 


:...«.  GO.  July- 1862.  ! . .  .«■..       «--■ 

:-  j.  _•*■•■•  *■       ■'  Vm-rr  Divunoir. '  ■-..•..:) 

Jfo,  2R8.^-Uavjd  T'iuup,  Purtker,  v.  W^lmaM    "  '. 

I)«o»  eaad .his  Trustee,  De/'eufan.  ■       ,.  ■•.-.it 

baa*— Dataagev-refWMiaf  Itljnry— A  KOrDvhm  Ixtky  tfn&x  ™ 

m  « ibaa^'iinpamM  tic*4»m*/ft,  u«*  luddenh,  prerlpifafttf  u  rfe 

6-Wftmt.      ftt  racttd  m  MWiM  •/  Aitaagn  again*  the  avnen  o/ 

■  «>  p*#»"rtji«M  tkfTih»-*uH^nrif.-Tie  tltfenfer  r  IraM,  fptcr 

"  *dfa,jta  *»j»*Wr  ifl(ie  »«««»«/  a  onrfrorfur.    firms  o/irtuw 


^r  (**'*«/n'/V^  tfj/mmnminy  thtrft  of  it. 
'-  TW  naa  an.actku  of  4*ni*geaat  the  iostauce  of  a' 
wasstassway  who:  when  aaoanding  the)'  shaft  of  a  oosl'ptt 
bel'mjj'ing'  to  the-  rMerider,  by  means  of  n'hnieli  'ius- 
peiidud  there  for  thai  purpose,  was  suddenly  procjpitfttisii, 
Ut.tbe,boUou. .  .    -     >:  ,    ,       VaOOQlfe 

Foruin  having  diftarwd  aa  to  the  tenns  of  the  i98U.es, ' 


SM 


vRJSBQBTg:  OF  CASES  DECIDED 


tin  nutter  was  reported  by  the  Lord  Ordiaarn  i*  tents 
of  the  recent  statute. 

Wilson  for  pursuer — This  is  an  action  of  damages  for 
a  coal-pit  accident.     We  have  two  iititie^-'oiie  on  the 

machinery,  and  another  upon  the  negligence  of  the  per- 
sons in  charge  of  it.  The  defender  .pleads,  inter  ftW, 
that  the  pit  is  in  the  hands  of  a  ood  tractor  >  ■  ■  Wft  put  in 
issue  the  question  of  employment. — See  Marshall  v. 
The  Omoa  Iron -Works' Co.,  (supra,  p.  298.) 

Potion,  for  defender — In  that  case,  the.  mat  tec  which 
I  contend  ought  to  be  put  in  issue  here,  was  put  in  Jesus. 
'■The  issue  ought  to  be,  whether  Dixon  was  in  the  occu- 
pation of  the  pit,  and  whether  the  accident  arose  from 
4fte' negligence :  Of  persons  in  his  employment. 
J7«'rf,P<Mr*Aii<.—T4  the  question  of  Occupancy  at  all  Tolerant 
It  ib^'fluVauer 'raphes  out  his  first  Issue,  a*  to  the  defectite  state 
tffthc'  machinerjY];  '  '  |  ■        . 

If  Jhev^enijef  puts  his  coal-pit  into  the.  hands  of  a 
^nptojl^;  wWhinds  himself  to,  nut  out  a  certain,  qpan- 
ttty  otcoal  during  a  certain  period,  then  the,  pit*  ii?,  not 
iajboidflJiaidier's-ocoBnaiion.  i    .-  ■ 

[ftuvi  Prtattnt.—'l'he  second  Ittae -proposed  bytbe-pursaiti 
-asks  wbt-Uiev  tho  injuries  Hera  tamed  by  the  narHgooPc  An. 
of  porsnnslr  tho  employment  or  the  defenders,  ot  others  fur 
whom  the  defenders  are  responsible.]  ■' 

As  to  the  first  issue,  it  goes  beyond  the  record,  which 
speaks  only  of  a  defect  in  the  engine. 
[Lord  Prttident.— Could  you  maintain  that,  trader  this  conde- 
scendence, the  pursuer  could  not  prove  a  defect  of  the  butch 
and  chain  f  ] 

The  word  engine  is  alone  in  the  summons. 
[Lord  hory. — The  revised  condescendence  adds,  " and  machi- 
nery,"   Can  yon  say  that  tliiawns  an. illegitimate  expansion 
of  tho  statement  in  the  summons  f] 

I  don't  say  that  ;  but.  he:  inrist  explain- what  he  means 
to  prove,  so  that :  I  may  be  prepared.  If  he  has  an 
objection  to  a  part,  of  the  machinery  other  than  tho  en- 
gine, let  him  state  what  that  objection,  in. 

Cmu/urd  for  pursuer— In  apeaktc?  of  the  sufficiency 
of  a  draw-well,  the  condition  of  the  bucket  and  ropes  is 
a  part  of  the  draw-well.  So,  when  we  speak  of  the  en- 
gine, we  speak  by  implication  of  all  the  machinery  be- 
tween the  engine,  properly  so  called,  and  the  hutch  Whi^h 
.the  engine  draws  up.  If  it  be  said  that  without  insert- 
ing the  word  machinery  in  the  issue,  we  should  be  limited 
to  prove  a  detect  in  the  engine,  this  shews  all  the  more 
the  necessity  of  introducing  the  word  machinery. 

The  following  issues  were  adjusted  to  try  the  case,; — 
.  "1.  Whether  thepiirsuer,  while  in. Unemployment  o*  thSd*. 
tenders,  or  of  the  said  William  Eblun,  *a  a  culilurer  -rtorkvnaa 
■tttbaoosLpit  known  br  the  name  of  tho'.HtareriU  Ciufin,' 
«M|  on  the  Tth  day  of  Hay  1849,  while  being  .druraiiupjrn.a 
install  or  cage  from  the  bottom  of  said  .piti  snddiinly  praohnV 
Srttedi  to-,  and  dashed  ■gainst  the  hoUamuf  (aUinttLwIniilW 
Jm  EUsteJDedierara  bodily  injuries;  and  waa<  ptaSed.ia  danger 
eMiis.lifoi  and  whether  tin  said  iniurie&weraxuiBUedlbrtllB 
CuBOiao*  machinery  ustd  at  tiBfaid  pit.tbr:«liwKinK<Uft:t*e 
vwksaeD  to.She  surface  feeing  io  im  uhHa&acd..iij«iiHc*«nt 
Mute,  from  causes  for  whjuh  Use  defcaJesinrb : rif  omihley .to 
Weil**,  injury,  and  danittgeef  thennrruei  C!  b<i»  ,ii  •■iii.>ii 
1 1 14,  Whether  the  pursuer,  while  i  ultouintfopitK*  «f  the  «U»- 
fcndBn^i»r.of.ta««ata:WiiiiiUaDUhn^*tioiHwj*rto.*uWB 
at  the  coal-pit  known  by  the  name  of  the  'Store.Bt;^SaBfJni' 


«WfcM  »h*.-Wfc,d*r -eMUo.  l«4V„b).U(1**in»'»l«Wn!uiiiin  a 

w»a«a^r:: :':':::.  ::r;:;;.r: 

WW»slrte»Si*FWB'fc«lliy  Injuries, and  wea'Wacedfn Banger 


.  . _ - -..Jtt'bodu* Injuries, and  was'pWedfn Bangor 

f*M«lofcis.»ial  aowthmaue  said  lojutll*  wefar-oatwc*  hjf  bad 
(hrougb  the  unskilfulness,  eareleekntss,  ^r  PP8ugcaEe..o.|-.M» 


6ft  Jv%  18S2. 

i.     |  .....  ..-    Fiasi DivisiOS. . 

No,.'28y„— ^JaMn«  Bmtan,  Pvnser,  v.Wauur 
11   -   -     '"         ,\"  Baiafoirit,  ptfender. 

tesiie — In  qo  action  of  tfamagu  it  a  trntvU'i  initial  ijauj 
'lapa^d,jbrfiiiltiri  (to  put  a  farm  in  a  prqstr  #&t  <i  nji^ 
)'l ;'«*<  6f  an" Sjttein^Wsrf  to  tr$  l\at  juutwa. 

.,  Xhis,iW,as,-aa  acticj*  .of.  cWins  at  lheiflSM«f.'i 
tenant  «Jf>JHt>  a  landlord^  low  ttihu^topD-siwi: 
V  prorjor  ewte -of  -i«paf*. 

\^h'c' hato^of  the,\question  it  issue  wtu  be  Jsih 
■tie  fotloi»,ing.pfoai('^--  ■,  .     - 

JJeaiiiti.by-puIsuer—- 

"1.  The'«enihrlerftf-brjuudr,'rii  terms  of  tin  (Ira  wkJh 
Qfthafammons,  to-fit  npsirpod  ajidsufacUat  laniifa- 
farm,  and  to  fin  lib,  complete,  and  put  In  projwi  ami— ■  i 
-T»yt*  aid  oilier  Offices  on  the  IWrm,  or  otbrnriweuw 
land  oomplttc,  orliepatr,  the  whole- office*  apon  Me  ba> 
tuuh  manner,  and  to  such  extent,  as  shall  be  nenau;  h? 
them  in,  a  £004  and  suffi dent  state  to  accorniinxUk  ti<  it- 
2;  The  defender  Is  liable,  over  and'  abote  pet&na.'.  .■ 
Hie  low  and  damage  sustained  by  the  pnreuft  u  eswi* 
of  his  wrongous  failure  to  implement .  the  (bnouri  eA* 
looamlient  upon  him  under  the  lease,  in  das  bbk.  •  '■'- 
he  aball  still  refuse  to  perform  the  .foresaid  oWifiii':-- 
liable  to  the  pursuer  in  loss  and  damage  smtusedlrti- 
consequence  of  his  wrongous  failure  to  pciftin  &<  *"-" 
obligation,  i.  In  the  whole  circamltaocn  of  tlmi».  - 
pnrauerJa  liable  in  terms  of  ^ien«lu«icsB.  of  *■»•■•■■ 
in  so  far  as  he.  has  not  iippleineul^l  m  samuisci  lk^ 
lng  of  the  eummona"  ' 
Pleaded  by  defend) 

"2.The  extent  ol  , 
obligation  with  reforijnce  to  rejiairs  of  the  steadiDf  is ; 
deterlnined  hy thC'termS  of  tfte  mtniTei  entercJ  iitel^ 
parties^  and  the  defender  barns;  ftdalled,  and  ncu^i 
filled,  all  tin  obligations  iscumbeat  «n  him,  llareaw" 
for  the  ooacluSions  fur  Imgletuent.  %,  The  dcbuia  m  j 
jug  been  Rnlhy  of  any  un'dei  (temy  In  proceedlBf  •£  * 
repahs,  and  no  demand  having  been  made  l'j  tk  T" 
vtio,  on'tbe  coobary,  prevented  their  being  jnoefrfi*' 
there  is  no  ground  for  the  conclusion  for  rlinupfteirr 
of  snch  allcgtd  dulay.'' 

The  following  issue  Was  adjusted  to  try  lk  lav 

"  It  being  admitted  that  the  defender  let  to  tea  (**' 
farm  of  Flaws,  in  the  parish  of  Evio,«nd  akueof  ■..««■ 
the  term  of  nineteen  years  fiom  anoVaflec  Wbiwaaf" 
hy  the  missive  letters  Hoe,  18,-W,  6,^Duand  7rf ifaW- 

•'  Whether,  in  breach  or  wrongW«aila«t.afaH  *g 
nnder  the  said  lease,  the  dofondtf?  (Mlejib.iifly.us  **"" 
to  pat  the  shading  on  tlw^asWiantt.ia.urofei «**"** 
pah-,  to  the  h mo,  injury,  anddaiuage  of  tswswsw  *"* 
laidatfafM."  ,    ....i..., 

Aci,  N.  C.  Campbelf ;  Charlei  8p*»a»B,'8«fl-  *f*dt 
ratUsoni  Si>draatHiB^aaar,>WL&J«MlH>^W.art-JTS 


1355.] 


IX  TIIE  COCfiT  OF  SE&BIOtf,  Ac. 


Entail,  BecOtdtnjr  of— Discrepancy — Entail  Amendment  Act, 
§  43 — The  resolutive  clause  of  a  deed  of  entail  born,  "  in  case  the 
said  J.  3.  or  taty  of  ltd  hart  of  tailae  shall  contravene  tht  Order 
harmnbefera  mtUen,  or  lie  tonStiont,  proititioni,  rtUiiatitu  »r 
limitations  contained  in  this  deed  of  tailxie,  or  any  of  then,  thai 
is,  shall  fail  or  neglect  to  obey  or  perform  the  laid  conditions,"  i;e. 
In  the  remitter,  Ihii  clau-c  teat  transcribed  thus — "  thai  it,  shall 
fail  to  neglect,  obey  or  perform,  the  sold  condition!,"  $c. — Held, 
l-'.&kta/Hiliitrcjisney  did  xtt  wid  t)u,Tf*>r<lvt? of lhe>trk<hl  so 
at  to  leave  tht  estate  auto,  te  tht  diSgtncty  of  creditor!.  2,  That 
thf_4SdttctioAoftheEl.tailAviendmeiitAeloflS4Sdidnoiaj>ply. 

EfiUij,1  ^Veqrdi'njjf  of— Entail,  Deer!  Altering—  fhe'dettiialian 
of  tin  entail  wot  Injht-omof  A  ond  hit  Heire,  ichomjuifinji  J)  and 
hit  heirs,  tchont  failing  M  and  her  heirs.  Before  recording  the 
d«titl<Mmaf!eroxtuted a  deed  of  a&tY/ttm  tshr^y'M^Miher 


. .  , .  id  the  deed  of  reparation  wat^ot  rmrdetf, 
T,he  ttfate  .beima  pi  posenrian  of  an  heir  of  the  firtl  branckaf  the 
dtttitidSoit',  a  (redi'or  raised  a  protest  of  declarator  and  adjudica- 
tion at  against  an  heir  patttttng  under  an  ent&il  net' dnhj  rc'^.dtii. 
Held  that,  in  a  question  beitceen  thete,ptrttet)i,tht  otiitiion  to  re- 
tard tht.  ouhuipn  of  if  and  her  heiri  tarn  immaterial.  .    . 

The  pursuer  was  a  Creditor  of  the  defender  to  the  ex- 
tent of  one-half  of  a  hond  for  £600.  The  defender  was 
heir  of  entail  in  possession  of  the  lands  and  barony  of 
Rent  on.  "  '' 

This  was  a  declarator  and  adjudication  directed  against 
the  defender,  as  possessing  under  an  entail  not  duly  re- 
corded in  terns  of  the  act  1685,  c.  22. 

The  entail  on  which  the  defender  possessed  the  estate 
was  a  procuratory  of  resignation  dated  28th  June  1788. 
It  was  recorded  on  .29th  December  1789. 

1.  Tb*  fird  objection  was,  that  in  the  petition  and 
wmt  apon  which  the  deed  was  recorded,  there  was  a 
firisdesftriptiott  xtt  the  entail.  The  destination  in  the 
deed  itself  was  in  favour  of  the  entailer's  eldest  son 
John. Stirling,  who  was  called  as  institute;  whom  fail- 
Snj£,/flie  sons  of  John  Stirling  iu  their  order;  whom  fail- 
ing, the)  entailer's  eldest  daughter  Mary  Stirling;  whom 
failing,  the  entailer's  other  daughters  in  their  order. 

The  petition  by  Sir  Alexander  Stirling,  the  entailer, 
was  presented  on  2d  March  1790.  It  was  aa  follows  :— 
"  Uuto  the  Right  Honourable  the  Lords  of  Council  and  Ses- 
sion, the  Petition  of  Sir  Alexander  Stirling;  of  Glomt,  liart. ; 
Humbly  theveth, — That,  of  this  data,  the  petitioner  executed  a 
deed  of  entail  of  the  lands,  baron  j,  and  estate  of  Benton,  Lying 
in  the  shire  of  Berwick,  in  favoorof  himself  and  the  heirs-male 
of  hie  Txtdy,  whom  failing,  the  other  heirs  and  substitutes  there- 
in, io»nt*aned,  containing  the  nsnal  prohibitory,  irritant,  and 
TueoltitAtB  ctausHL  That  Of  even  date  wtth' the  Mid  deed  of 
eji«4ilt<t!B*'««titibaet-eM0Qt«d  a  trtist-dispoBttiou  of  the  said 
lands,- faamntyv  rod  estate  of -Benton,  in  favonrof  tbe  Earl  of 
HMaa  «ind  ether*.  <m»  trustees  fit  executing  the  purposes  spe- 
el&ac*tiflitb*«ai<li  trust,  and  thereafter  to  convey  the  saM  lands 
mb t%  —  I narto Way  rlM W Of  ewtatt appointed  to  succeed ,  i n  terms 
irf--4tafl>re«u*a('«**r  entail,  by  propur  conveyances  thereto, 
containing  the  prohibitory,  irritant,  and  resolutive  clauses  spe- 
cified .fatntbe  said -tot**1. ■■  -  That  the  petitioner,  of  this  date, 
(Deffl  29,lM9),'M«o«M  the.  foresaid-  dead  of  entail,  and  trust- 
disposition  relative  thereto^  in  the  books  of  Council  and  [Ses- 
sion, and  extracts  thereof  are  herewith  produced;  and  the 
petitioner  being  desirous  that  the  foiosaid.  deed  of  entail,  and 
trmt-dispoiition  relative'  thereto1, 'shduld  be  recorded  in  the 
■jadgW »>' t  Wjsjes/boafarw  Itoytfce  Mireetibriaof  the  act  of  par. 
Ebezftent  lflaiiwaket  tru^apptoitiup  in  arilerJhat  your  Lord- 
atrlpB  may,  grant  warrant  for  Transmitting,  the  said  deed, of  en- 
<<rfllier»Iiast^pftBr^1-ttW^helsarne  maVte'^roAlflea 
tsufWaffyorS* a«dMMMu«-Wl)i|ttlM  in  terms  BTtrib  foresaid 

^tjiblMl  •»*»   ll   V,u5r.a..«,    l.u-n.-M   t.ii,    ,■■■:  '  v^  t-    hi    >.':'- jiol 

fiWI&tsstMWSeMci 

5  tjirlsajZHtPtte  IsepsfL „ _.. „.... 

'^■■■■iWeBIUj,Vtwltrtl^t8p0tftiW..liwj.w>rB(ji^j-th( 


sanWio,  tiio  «iid,rt^tt>j'  in  the  usual  tbna,  «nd  agraeaUa  *) 
the  act  of  parliament  1635.  W».  Maxwsu.  Uuaisof, 

,,.    ,  "i'or  Ma.  Uonstiun." 

The. following  interlocutors  .were  pronounced  : — 
.   "  EdiiAifrah,  3d  March  1790,— The  Lords  having  heard  this 
pi'titiou.  liity  grant  warrant  to,  authorise  and  ordain  the  person 
who  has  tWcmtody  of  the  within -mentioned  -pi  iacipa]  deeds 
uf  ontail/iu  tTSMSttt  the  same  to  the  data,  of  Count. 
.    .     ... ., .,'  "  Uat  Cammw,  JP.D." 

••  Edinburgh,  &th  MarcknQQ.— The  Lordahaving resumed  the 
consideration  of  tliis  putition,  and  the  principal  deeds  sypgbt 
to  *e  recorded  being  now  jfrtlicialry  prodiieed  in  Court,  they 
intt-i'iwirie  tbair  auMiorityvftodiordain  tliesamBito  kuiseosruea 
iti  the  partieiuar/s«iAtank^.forthatpu^fe«,jn  Urtnsof  the 
act  1085,  and  tlaceri^,  ,.  ,.  ,  lj,\j.i!i,MpBt^i.,f.P,D.". 
There  was  also  endorsed  on  the  petition  the  following 
receipt  by  the  clerk  custodier  of  tke.cnfail ;— ' 


■SdMou.gh.Zlih  Af-U   IVLiP.-P.^uv-J   up.  by '  me,  cl«rk 
I  MiU-hOson,  one  of  the  prill,  clerks  of  %*&'-  -   "■ 
ieed  of  entail  and  trust-disnosition  rcfcri 
wfthin  petftioir.  '  '  '■''  "    '*'    -''"TiHW. 


ried, to  in  the 


The  warrant  engrossed  in  the  register1  fir,  tailzies'  was 
WfbilOWs:— ■  -'  -J      •'      ■  '    ■'    --'"  ■'       ■-   -"' 

"  At  Edinbugh,  the  5th  day  Of  March- 1790,  anent  'tne'peff- 
ttau  Kwauiii'dndpresimtedtd  the  Lords  Of  Council  *rni  rjts- 
bLou  for  aoii  in  name  of  fit  Alexander  Stirling  of  Olorat,  B*. 
ronet,  shewing  tbat»  upon- thm  28th  day  of  June  1766,  the  peti- 
tioner executed  a  deed  of  entail  of  the  lands,  barowy,  and  estate 
of  Benton,  lying  in  the  ahire  of  Berwick,  in  favour  of  himself 
and  the  heirs-male  of  bis  body,  whom  failing,  the  other  heirs 
and  substitutes  therein  mentioned,  containing  the  usual  pro- 
hibitory, irritant,  and  ruolntive  clauses;  that  of  even  dale 
with:  the  said  ileud  of  entail,  the  petitioner  executed  a  trust- 
disposition  of  the  said  lands,  barony  and  estate  of  Kenton,  in 
favour  of  the  Earl  of  Hanje  and  others,  as  trustees  for  executing 
the  purposes  specified  iu  the  said  trust,  and  thereafter  to  con- 
vey the  said  lands  and  others  to  the  heirs  of  entail  appointed 
to  succeed  in  terms  of  the  foresaid  deed  of  entail,  by  proper 
conveyances  thereto,  containing  the  prohibitory,  irritant,  and 
resolntivo  otaWts^pscrSed-intboBaJd ■ent«a.i,tbat  the  ptti. 
ttonj^f|UBM.obe2etb4a>vofO*c«mher]7S»,re  corded  the  fore- 
said deed  of  entail,  and  trust -disjmsikiuu  r^hitive  thereto,  in 
the  bodks  of  Council  and  Session,  and  extracts  thereof  are  pro- 
duced with  the  said  petition  ;■  airtl  the1  petitioner  beibg  deal, 
rous  that  the.  foresaid,  dead  M  entail.,  and  .trust-disposition  rela- 
tive thereto,  should  be  recorded  iu;  the  register  of  tailzies,  con- 
form to  the  ((irection  of  the  act  of  ptuliamcut  1685  makes  this 
application  In  order  that  their' Lordships  may  grant  warrant 
for  trassuoUtrag  the  said  dead  of  entail  and  trust.dia position, 
tlmt.tUi  Bf#ie  way  be  pruduced  before  thew  Lordships,  and 
recorded  in  tonus  of  the  foresaid  statute, — therefore  crating  it 
might  please  their  lordships  to  grant  warrant  to  the  clerks  of 
SesHToO  to  produce  the  foresaid  deed  of  entail  and  trust-dispo- 
sition, aod,  the  same  being  prodaced,  to  grant  warrant  to  the 
keeper  of,tiUer«gifjtoj;«f„Uih¥es  to  receive  the  foresaid  deed 
uf  entail  and  tntst-iljs position,  and  to  record  the  same  in  the 
said  register  in  the  luwal  fbrm,  and  agreeable  to  the  ait  of 
parliament  11)86^— AcoonJing  to  justice,  as  the  said  petition, 
signed  by. William  Maxwell  Mormon  for  William  Honeyman, 
advocate,  p  roc  orator  for  the  petitioner,  bean:  And  the 'laid 
Lord*  having,  uponi  tile  itd  Hatch..  1T90,  heard  [he. said  pctt- 
thm,.  that  gnSrted  wanaot  to,  riat noticed  rand  ordained  the 
panoawhojlEUi  tliecastcdyof  the  befots  meutimlurl  prlndptrf 
deed  6f  ■ntiia/iq  transmit  thb same  to  the'  eSsrkolOonrt'}1  a«i 
their  ilijrdshitja.haviny,  on  the  6th  March  J7M,  resiuUed  the 
considiaationibf'tiiei  saiiL  petition,  and  the  principal  deeds 
sought  to'biina'or^edibsiDgnow  jttfliciallj- prod »eal  in  Court, 
Uieji ibterpunedjaindiilBiseny  inlerpone  their  anthoritv,  and 
ordained,  and  b£ieb*iidecetu  and  ordain,  the  same  to  be 
naocdenVtn  4ha>fiasticadaEi  register  kept  far  that  purpoab,  in 
imins-ofv  the  «wt  loOovandflf .  wbich  deed  of  entail  She  tooor 
(aflo*tt,;iaoi.r.'-.i'.i:i  1.,'i.sij'ii  ■•;■,.  ■■■■■.■-  •■-,  .j.-^IJ  i. 
■■lte-iobjB«tiofr,.Wj!;itha*'tt  t^ahoWmtrStrl  8Hc 


^fW^ro^fJto'.'aff ^tjlil  ww . descii^^^, tym'tPr 
UypXff  ^:,duj;eptaj^i'hunseli'  and,  his.heiriia]e?r-7»jfceta. 
aa  the  first  partycailed  in  the  destination  krae,  ad  «l"*a*r 
said^  Jaha  Stirling  his  erdest-Bon,     '  ;    '"-i"  '•'>  &'<-■<' 


BEFOBTS  OF  CASES  DKOIDKD 


[■hdyti, 


The  deed  actually  recorded  was  the  deed  tinder  which 
the  defender  now  held  the  lauds.  It  wai  engrossed  ver- 
batim d  literatim  in  the  register,  with  the  exception  of 
the  fallowing  discrepancy,  which  formed  the  teamd  ob- 
jection libelled  on  by  the  pursuer. 

2.  The  resolutive  dense  of  the  deed  woe  as  follow! : — 
"  that  in  case  the  add  John  Stirling,  or  an;  of  the  heirs  of  tall- 
■le  and  provision  succeeding  to  the  said  lands  and  other*  here- 
by taibried.  Shall  contravene  the  order  hereinbefore  written, 
or  the  conditions,  provisions,  restrictions  or  limitation!  con-; 
tained  in  tbls  deed  of  tailsle,  or  any  of  them,  that  is,  shall  Ml 
or  neglect  to  obey  or  perform  the  said  conditions  aud  provU 
Sfpns,  or  any  •*  them,  or  aha)!  act  contrary  »  the  satd  reetrfc- 
ttens  and  ttmjtetlpiis,  or  an;  of  toem,  or  iliaH  contravene  aa  y 
other  condition*  or  restrictions  to  be  hereafter  added  and  ap- 
pointed by  me,  excepting  as  hereinbefore  excepted,  then  and 
in  any.  of  these  case*  the  person  or  persons  so  contravening 
shall,  for  himself  or  herself  only,  excepting  in  the  case  of  quar- 
relling or  impugning  this  entail,  or  in  the  case  of  redeeming 
edjndicsitiona,  as  after  mentioned,  if  to  facto  amit,  lose,  and 
forfeit  aft  right,  title  and  interest,  which  he  or  she  hath  to  the 
said  lends  and  others." 

As  reCdrded,  the  claw*  contained  the  following  discre- 
pancy :—   ' 

"  that  in,  »b*U  rati  (o  neglect  or  obey  or  perform  the  said  con- 
ditions and  provisions." 

.3.  The  third  objection  libelled  by  the  porwierwas, 
that  on  21st  August  1788,  the  entailer  executed  a  deed 
of  alteration  and  revocation,  by  which  he  recalled  and 
altered  the  destination  m  far  as  it  was  conceived  in  favour 
of  hut  eldest  daughter  Mary  Stirling,  and  her  heirs.  By 
tibia  deed  they  were  entirely  struck  out  of  the  entail. 
The  entail  was  nevertheless  recorded  as  it  stood,  and 
the  deed  of  revocation  was  not  entered  in  the  register. 

The  defender  pleaded. — The  deed  df  entail  executed 
by  Sir  Alexander  Stirling  in  1788  being  in  itself  unex- 
ceptionable, and  there  Jwing  no  good  ground  for  any  of 
the  objections  stated  to  the  sufficiency  of  its  registration 
in  the  record  of  talkies,  the  conclusions  of  the  action 
are  groundless  and  untenable. 

The  Lord  Ordinary  sustained  the  defences,  and  added 
to  his  interlocutor  the  following; — 

"  Ifate. — The  Jirtt  objection  stated  In  the  summons  the  Lord 
Ordinary  looks  upon  as  Involving  a  mere  question  of  Manny, 

which  is  rr  different  * — '  -  """       — J  ■■------ 

turn  upon  the  same  \ 
Won.  Had  this  been  any  other  than  a  at 
tity  of  the  deed  recorded,  with  the  deed  actually  executed  by 
the  party,  and  afterwards  laid  before  the  Court  to  have  its 
authority  Interponed,  could  not,  it  is  thought,  in  the  hoe  of 
so  many  concurring  elements  of  evidence,  have  been  doubted 
tor  a  moment.  But  the  mere  matter  of/id  cannot  be  diffe- 
rent with  regard  to  a  registered  entail,  from  what  mutt  thus 
have  been  held  wrtb  regard  to  any  Other-registered  Instrument. 
And  as  to  compliance  with  the  requirement)  of  the  entail  act 
■  1685,  it  is  surely  enough  fthu  question  of  Identity  being  net. 
.  tied)  that  Whatever  mSredtal  there  maybe  irt  the  mere  inlro- 
'ductory  preamble  to  the  aefeof  registration,  the  resistor  itself 
does  it  fmta  contain,  erieaCan  et  Kttnuiia,  the  actual  deed  of 
entail  under  oheHefJge,  full  and  entire  in  Its  whole  clauses. 

"  2.  The  escoasT  objection  is  founded  upon  a  discrepancy  In 
the  resolutive  clause,  aa  it  appears  in  the  entail,  and  as  it  Is 
given  in  the  face  of  the  regliter,-  the  former  having  tbc  words, 
•  shall  fait  or  neglect  to  obey  or  perform  the  ssM  conditions,' 
Ac., — the  latter, '  shall  fall  to  neglect  or  obey'  or  perform  the 
said  conditions,'  Ac.  This  appears  to  the  Lord  Ordinary  to  be 
a  mete  eltriial  over,  and  palpably  demonstrated  to  be  so  by 
the  whole  context  of  the  very  clause  in  which  the  blunder 
occurs:  that  oleuae  (which  In  this  respect  Is  self-correct  fva) 
absolutely  excluding  she  attempted  construction  of  the  pur- 
suer, aa  being  not  only  not  tin  natural  or  necessary,  but 
net  even  a  possible  construction.  Thus  (as  registered)  the 
clause  begins—'  In  case  the  said  John  Stirling,  St-c-  stall  ton. 
travem  the  order  hereinbefore  written,— or,  (1.)  the  «whniw», 


irigoeot 


entail,  the  idt-n. 


provitiora^-(Z)  rtXHetumt  or  nmldttoat,— oontadnod  In  taw 
deed  of  tailzie,  or  any  of  them.'  Now,  this  is  as  clear  a 
eoMreJ  proviso  against  cantrinmisiun  aa  could  be  desired,  h 
goes  on,— but  by  way  of  explanation  only, — 'that  is,  shtB 
fail  ro  neglect  or  Obey  or  perform  (1.)  Ms  ssssl  aanssnsns  mi 
jxevmant,  or  any  of  them ;— or  shall  act  contrary  to  ft) 
fit  srirf  nsfKeoVms  and  UmUaUam,  or  any  of  than  t—  or  SsaB 
eoirtrwssat  (8.)  any  other  condition*  or  restr1  —  -  *  ' 
after  added,'  fee.  Sow,  what  is  this  but  ai 
cation  of  the  previous  more  general  '  east* 

(in  a  somewhat  different  form  of  eipresskm)  Into'  ti 

modes,— 1.  Of   rnm-feataitci ;  2,    Of  nu4  ftatamet ;     and,  a.  W 


tare,  aa  applicable  to  some  future  possible  deed  of  aharataa  f 

But  the  'fating  to  negltcf  the  conditions  of  entail  wonldspl 
be  a  assrirsMssSsas,  while  the  ^yafliv  to  eaty  sr  wrybna' (in  tas 
second  branch  of  the  nfiiniasW)  would ;  and  those  tea*  sajass 
are  inseparably  combined,  as  being  both  pad  each  of  thsss 


.  —    slog  both  and  • „_, 

equivalent  to  contravention,  by  the  very  strnetuc*  of  Hum 
tenoe.  It  would  seem,  therefore,  not  to  be  strict  oonstructka, 
but  absolute  perversion,  and  rtdvttio  ad  abivtkm  of  the  tssia, 
palpable,  and  necessary  meaning  inpned  In  the  aws>pessNlsaV- 
sanrat,  were  the  pursuer's  objections  to  be  given  effect  to. 

"  But  farther,  the  Irritant  and  resolutive  clauses  rnaainz 
together  so  as  to  Msnd  Into  one  common  sentenco,  the  sours 
context  of  both  supports  the  same  Interpretation.  Thm,  re- 
Burning  the  consequences  of  oontrnventlon,  the  dried.  fssW- 
diatsly  after  the  parenthetical  passage  which  specifies  sad  si 
explanatory  of  its  variola  modes,  goes  on — '  tiian,  an*  Js> 
any  of  those  cases,  the  person  or  persons  so  eonti^TaaanniriL* 
Ac.  '  ipso  facto  amit,  lose,  and  forfeit,'  &&, '  and  die  IsnSsfleo 
accresce  and!  belong  to  the  next  heir  appointed  to  atafsW, 
albeit  descended  of  the  contravener'a  own  body,'  Jto,*ntnn> 
same  manner  se  If  the  cmrtrnvsner  were  natuiaHy  dead.'  *— I 
again— '  upon  every  contravention  which  may  hnrrnen  hnsnd 
through  the  said  John  Stirling,'  Ac  '  bin  or  ber  kttVit  ■» 
glee  ting  to  perform  all  or  any  of  the  f'  )  --r-lrltosrv  "*"* "" 
taking  up  the  very  phraseology  of  the  earlier  part  Of  I 

tenoe,  with  the  words  'or*  and  '  to'  In  their 

'  or  acting  contrary  to  all  or  any  of  the  (2) 
written,'  then  'ail  debts  contracted,  deeds 

done  contrary  to  the  (1.)  conditions  and  i£^, ._ 

pointed  by  thb)  tailzie,'  *C,  'shaff  bsvoldand nntU 
be  a  strange  "oonstritotlon  which  eonld  mahs  tV 
gjact'  a  condition  at  11m  entail,  either  a  ooaLrai 
nullity,  bdcanse  of  its  being '  contrary  to"  the  thti 
On  the  contrary,  failure  to  neglect  is  taatunooi 
tive  form)  to  obedience  or  performance  (in  the 

"And  this  suggests  the    question,— What,  „ 
esse,  Is  the  particular  matter  as  to  which  thn 
entail' are  supposed  to  be  laefisctnalf    It  Is 
dared  that  the  letters  are  not  etfcctuel '  af 
aa  a  creditor  of  the  defender.'     But  the  on] 
the  late  statute  (11  and  12  VioL  a  80,  <  it 
(sets  in  regard  to  the  rtretdbHion*  against,  '1 
2.  contraction  of  debt ;  and,  3.  alteration  of 
cession.'     Now,  eve*  adopting  the  pursuer's 
strut-ties,  the  entail  in  dispute  ia  not, 
'as  reRasde  any  one  of  such  prohthlUi 
mil  to  neglrctr  Ac.,  oocwoaly  In  that 
la  applicable  to  the  'eendktlons  and  [ 
m  contrarfistieguislied  tinra  Ita  '  restrictions 

that  is  to  Bay,  tbey  are  applicable  only  to< 

feasance,  riot  to  oontravensKn  by  mal-l .  . 
feasance,  the  oporatlve  woids  of  the  entail 
act  contrary  to  the  said  lestrktlons  and  " 
them.'    Ko», 'thesaidrcstticlionsi     '" 
'prohibitions'  of  the  entail,  these 
forth  In  the  entail  under  deseriptl 
limitations  after  written,'  and  thai 
tiona'  into  swa,  rnansaslisnsmBSsasHlensns 
■'mtki       ■   ■  ~  ' 


1  'toss 

part,  with  debts  si 

"8.  TlratAirrfobieetlobif. 
deed  of  alteratloM  o ™- 


that  destination  s 
mndVhtttghter,  a 
had  atrnck  owt 
"  Bat,  in  the  first  place,. «{ 


'*',«.] 


m  THE  COURT  OF  SESSION,  *c. 


icstinn  with  creditors,  of  the  Hon  -regi  strati  on  of  a  deed  of 
tcrntiiJii,  -wliicli  in  any  respect  affected  tlieir  interests,  the 
**ent  is  not  a  deed  of  that  description.  It  more  resembles 
K  ™se  of  proprlliiiy  the  foe, — inasmuch  us,  by  tbe  striking 
it  nl  ii  particular  branch  of  the  destination,  it  advances  all 
H'  rest.— while  U  doe*  this  without  at  all  touching  the  bear. 
•-  01  tlie  original  entail,  aa  regards  anj  one  ineiubec  of  tliu 
.us  whiub  remains.  It  is  very  much,' iud««d,  w  if  the,brauch 
inch  hah  been  sciuck  out,  bad,  before  registration,  namrully 

in  from  niinloevi'tn  reference  to  what  every  d»y  .bajipens,-— . 
hen,  bafiire.tioB(«mtioo/  part  of  tee  estate,,  as^uriginally 
i tailed,  htm  Either  been  *)W  by  the  ewtuiki  or,  sguiii  sue, 
.  iliiiglieiVOrfcasljocn  tarried  off  by  the  diiiu^DCe:fti..yieii.- 

-  In  the  twit  place,  the  requirements  of  the  act  108u  hare 
«n  completely  fallowed  out  as  regards  the  vn/y  eut*il  which 
lit  (inwrnt  io  diapntu, — for  that  entail  bm  hursirflwty  Je^is-i, 
mil  in  nil  und  each  of  its  clauses.  S»s>po*i-Uwtt,th*^V+t*il . 
liI  been  r.f-istnred  Se/urs  the  date  of  illjH'deed.'^f-a'W'iutioa,. 
■■  failure  to  record  the  latter  dcedi  iJVeui-U*ut.'h>  it  might' 
ive  triidi-d  in  eotne  respects  to  create  a  diJfuttiii^tiuiiul,  how.. 
er  much  it  might  have  rendcri-d  inetlectual  tli*  alterations, 
mm  I  p,  would  hardly  have  allected  tbe  ptun^fy  <aa£ail  as  an 
tail  which  had  itself  been  duly  registered,'  i  .1  ■-;  ■  ■  ~t 
"  finally,  the  registered  entail,  and  the,,  duett  nlteiiog  It, 
e  in  all  respects  ooiiicideDt  and  identical,  so  Jar  as  tke-iiesli., 
it  ion  in  either  has  yet  been  evolved.  Whatever  questions 
ay  hereafter  be  raised  when  that  branch  of  the  dtBtiualiuu. 
liicli  him  been  (track  out  would  otherwise  have  unity)  into 
H-mtlon,  it  is  thought  that,  as  regards  all  the  prior  branches. 
Inch  arc  common  to  both  deeds,  there  is  nothing  as  yet  to 
ipugu  the  validity  of  the  entail  that  has  been  registered." 

The  pursuer  reclaimed.     At  advising,  ■  • 

J.iit'I  PrtrirUnt. — The  objscliona  which  are  stated  to  this 
tail,  are  not  objections  to  the  deed  itself,  but  objections  to 
:■■■'■;.■; vi!i;»  Toll  effort,  in  respect  of  alleged  defects  in  the  le- 
■i  'ling  of  it  in  the  register  of  taihtie*. 

I  nii-e  i|Uestions  hare  iwen  rainud  as  to  the  efficacy  of  that 
eil.  Ihe  n'rti  hue  ruftraoeu  to  the  procudiire  which  waat'ol- 
serf  for  recording  the  deed  of  entail.  It  is  said  that  there 
pi  want  of  evidonoa  to  show  that  obedience  was  given  to  the 
jnlation*  of  the  statute  1G8S,  ae  to  the  procedure  to  be  ful- 
aed  in  intcrpouing  tbe  authority  of  the  Court. 
We  have  tbe  proceedings  width  wore  before,  the  Court  on 
nl  m.i'iuii  on.  The  petition  at  the  instance  of  Sir  Alexander 
iiling  asks  to  have  the  deed  recorded.  It  describes  the  binds 
id  tbe  substitutes  called  to  succeed  to  the  estate.  It  then 
N  furth  a  trust- disposition  of  even  date  with  the  deed  of  en- 
'I.  mid  then  states,  that  the  deed  of  entail,  and  the  trust- dia- 
'-iiiuti  relative  thereto,  were  duly  recorded.  Farther,  it  piays 
r  nan  nut  to  traisuitt  the  said  dead  of  entail,  and  relative 
.*t-iii!ij>oaitian,  "  that  the  saa>e  may  be  prodnoed  before  your 
iTlsliipa,  and  recorded  in  terms  of  tbe  foresaid  statute."  No 
H-iti.tiion  has  been  given  a  fay  this  trust-disposition  has  been 
m>  i  iitrutlucoti.  It  has  been  suggested  that  this  may  he  some 
i-.,.ke  for*  deed  of  revocation  awl,  nomination.  ,  And  the 
<nt  raised  is,  that  this  petition  does  not  nuceeMtilv  apply  to 
I-  il'.eil  cif  ,«rtatt  an  wlioh  the  defender  now  stands,  but  de- 
!!■'■!.  some  difiBTUut  deed  of  entail. 

1  in  this  matter  «f  alleged  misdescription,  it  appews  to  me 
at  (he  quusttM-ihK  whether  Authurity  10  reinul  [lie  deed  of 
till  was  trifly  wire*.  ■■  This  author  i  ly  i»  a  BtaWituij  reqni- 
e,  nod  hi  abiohiielwiaBaantial.  Tbe  petition  aud.rjative 
r-'i  dure  weaM r«|ss«itod  by  atatutu.  The  statate  requites 
i-  entnil  tu"h»  piTHlnupd^uid  authenty  to  be  given.  Tbo 
!v  i|ii['BtlonB'  thtrbfore  aasi  whether  thH.eaUiil  actually  »os 
■ilui-td,  «idi  whether  authority  wee  givna  to  rucoxd  that 
tall.  TheoaiabefuraUs  «nffic9*M  avklaueethat  that  entail 
i^  ho  proaluHad,  aad  tliat  that  authority  wasgife*.  And  even 
1  iii>  petltwtu  <toe«'ountaiu»rai*le*eilntiM',  it  is  not  sucli  a 
18  fiti  tiMMMay  wMbtrnt  tiwioestion,  wue- 
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a  date  weuryimlwabdrMBwl  »h*^plipalh»v  ,  Ail  this  it  cou- 

-ive  of  the  identity  of  tbe  deed.    Now,  unjBss'jti^.ciprta- 
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slons  of  the  petition  are  such  hs  to  mlsc  a  conflict  offset  as  to 
the  deed  so  written  on  by  the  Court,  the  discrepancy  founded 
on  is  of  little  ronKmicnco.  -    ' 

It  is  said,  in  IliejtVir  place,  that  there  is  a  tnisdewniprion  of 
the  deed  in  this  respect,  that  it  is  described  nsu  deod  in  favour 
of  tbe  party.hiraiehJiindthe  helia  of  his  body,  this  not  king 
a  correct  description  of  the  deed  in  otiict  conveyancing  Ian-' 
guage.  But  although  this  may  not  have  been  a  technically, 
accurate  rtsftrrljfltnn  of  the  deed  io  all  resperte,  It  la  true, 
nevertheless,  fH«t  this  is  a  deed  In  favour  of  hlinself  and  of 
the  hi  Irs-Mttiirtftites  therein  mentioned.  The  first  deed,  of 
17th  .rrmp"  17W,  (tlit' contain  matters  In  favour  of  himself. 
Thertfore  the  d«crl|>floa  of  the  <!eed  was  not  altogether  false ; 
nor  up  it  so  clearly  indicative  of  another  deed,  aa  to  comu 
in  conflict  with  the  evidence  othaiwlsr  (hewing  tide  to  be  the 
deed.  I  then-fore  think  that  there  Is  before  us  etiiliuent  evi- 
dence-of  authority  having  been  piv.in  to  record  the  entail. 

The  ftatute  does  nfit  require  the  petition  -to  be  set  (orth  on 
tbe  record.  But  the  deed  ae  m-wiled  is  the  saow  ae  that 
which  w as  produced  to  ihe 'Oouit,-exci'pfcMi  hi-tho  tesolntive 
clause.  The  tteond  olgectitnt  is  tur  »ii  the  reeoidtng  rtithc  'rei; 
solutlve'eluuw.  This  Is  a  fwrt  of ^i«*  nkM-oaU  which  it  ap-, 
penr>i  to  me  that  most  consideration' ta  required,  and  the  nioro, 
so  considcritiR  the  views  reported  to:  kwev-bMtti  taken  by  the 
other  Division  In  certain  caws  rrfurrcd  fot,  es|iec!all)-  Lochbuy. 
and  .eraigeudev  From  the  way  in  whicfe-.coiUio.  of  the  ptiVi 
nions  are  there  expressed,  it  seems  uncertain  whether'the 
Court  iuteuded  to  abidi;  by  tiio  doctrine  »tiidi,l4t  one  timo 
prevailed,  that  uril.w  a  dctil  of  enlail  Weru  c<'ri»'rilt*i  In  the 
three  gnnlinal  proliihitioos,  it  was  altogether  Iniffeettinl.  There 
«re  Mprei-ainns  in  these  opinlnns  which  eeetn  to  point  at  a 
revival  of  that  doctrine.  If  all  that  is  meant, by  these  opinion* 
U,  that  an  entail  not  perfect  in  theso  three  cardinal  points  is 
an  imperfect  entail,  then  there  is  no  attempt  to  revive  that 
old  doctrine.  In  tbe  last  case,  of  Bogle  rind  Cochrane,  that 
doctrine  was  sptin  alluded  to.  It  was  there  tried,  whether  a 
party  holding  an  estate  under  an  entail  defective  in  the  pro- 
hibition against  sale,  could  be  cotnpulled  by  Ilia  01  editor!  to 
Sell.  But  that  plea  failed.  1  there  Curt  had  always  thought 
tile  matter  finally  settled  by  that  case,  and  that  the  opinion* 
referred  t<>  dealt  «ith  an  entail  imperfect  in  one  of  Ihe  cardi- 
nal poirftB.  ax  an  imperfect,  tint  nut  aa  a  null  entail.  The  re- 
cent statute  in  regard  to  ixuperiett  entails  proceciled  on  this 
view.  I  1)0  nut  Know  that  it  was  the  object  of  that  statute 
to  deal  with  any  il  ignited  f.ot  sit  of  law.  But  it  seems  to  have 
been  thought,  lirat  if  a  party  could  defeat  the  entail  at  all  by 
bis  availing  himself  of  the  one  point  in  which  it  was  detective, 
i biros  right  to  unable  him  to  do  uuccily  what  he  could  have 
llono  indirectly.  This  seemed  musi  S»ii  ficinl  to  him,  and 
tu  i^ll  putties  dealing  with  him, — and  therefore  It  was  allowed. 
That  seams  to  linvff  been  tbe  policy  of  tbe  late  statute.  But 
I  certainly  underhand  that,  bit  Cor  that  enactment,  the  Only 
question  was,  whether  the  particular  defect  lelt  in  the  entail 
had  been  trdii-n  iiiivaritn:;e  of. 

But  in  Ihe  cases  of  M'Lalne  and  of  Cnntngharne,  tbe  rle* 
taken  appeapi  tu  he'  thin,  that  in  recording  and  in  engrossing 
the  provision  of  Ihe  entail,  greater  strictness  la  required  [  and 
tliMalthougliadifectinoneofthccardinnlprohibiiionswfrBld 
not  defeat  an  entail,  yet  a  defect  in  recording  any  one  of  them 
iviiuhl  be  fatal  irrespectively  of  the  late  statute,  on  the  ground 
that,  in  consequence  of  that  defect,  it  is  an  nnrceorded  deed. 
This  proposlUon  Is  laid  down  (n  very  broad  tetru*  to  these 
cases, — at  least  there  are  expressions  in  the  opinions  there  de- 
livered whicl^might  be  carried  to  mean  that.  Whether  these 
expressions  were  Intended  to  go  beyond  the  ewe  ttoew  before 
the  Court,  I  do'notfeiiow.  The  safe  view  ia,  to  bold  tlulttbeee 
expresuons  were  Iptetidcd  to  apply  only  to  the  particular eaao 
wij.li  which  the  Court  were  then  dealing.  If  not  taVen  af  to 
limited,  \t  would  come  to  this,  that  any  immaterial,  as  well  aa 
any  'material  .part  omitted  from  tbe  record,  being  a  variation, 

juhl  reader  the  entail  nnlt.    It  would  come  to  this,  that  any 


there  arc  expressions  in  these  opinions  which  seem  toga  that 
length;  :  The  proposition  is  not  announced  hi  so  many  worts,  - 
that  uy  a  defect  ;of  that  kind  the  whole  entail  would  'b«  de- 
stroyed- Now,  if  it  web  not  Intended  to  be  said  that  a  discre- 
pancy, bOwevcr  smalt,  would  necessarily  nullify  the  deed.then 
each  case  must  turn  on  its  own  circumstance*  j  the  effetfof 
any  variation  must  depend  on  each  particular  ciise;»u*,  in 
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the  present  cane.  We  must  see  whethei  this  be  su 
as  to  make  an  Irremediable  entail. 

The  variation  certainly  occurs  in  an  essential  part  of  tbe 
deed — vis.  in  the  resolutive  clause.  No  doubt  this  clause  is 
essential  to  the  deed  ;  but  every  word  of  that  clause  hi  not  bo. 
In  some  cases,  we  have  had  to  consider  not  merely  whether 
the  clause,  but  whether  tbe  word  was  essential. 

Now,  although  this  objection  arises  on  the  resolutive  clause, 
It  could  hardly  be  oontended  that  every  word  is  essential.  For 
Instance,  in  the  Loehbuy  case,  where,  in  the  resolutive  clause, 
there  were  the  words  "fail  to  perform,"  the  omission  of  the 
word  "neglect"  would  not  signify.  We  must  therefore  grapple 
with  this  particular  objection.  The  discrepancy  arises  as  to 
one  particular  word  of  this  clause,  which  certainly  le  admirably 
framed  for  the  purpose  of  raising  questions. 

The  clause  in  the  deed  as  recorded  tears,  "  that  In  case  the 
said  John  Stirling,  So.  shall  contravene  the  order  hereinbefore 
written,  or  the  conditions,  provisions,  restrictions  or  limita- 
tions, contained  In  this  deed  of  tailzie,  or  any  of  them."  All 
(bis  is  very  clear,  but  still  the  framer  of  tbe  deed  resolved  to 
make  It  still  clearer,  and  so  be  continues  with  "  that  is  to  say  j" 
at  if  he  had  said — two  and  two  make  four,  that  is  to  say,  £a 
Well,  what  Is  the  explanation  T  "That  is  to  say,"— here  follows 
the  olanse  which  the  Lord  Ordinary  holds  to  be  nn intelligible — 
"shall  roll  to  neglect  or  obey  or  perform  the  said  conditions 
and  provisions,  or  any  of  them,  or  shall  act  contrary  to  the 
■aid  restrictions  or  limitations,  or  any  of  them." 

There  are  two  things  in  this  clause—  there  are  tbe  conditions 
and  provisions  which  the  beir  may  not  fail  to  perform,  and 
the  conditions  and  restrictions  which  he  must  not  contravene. 
Now,  it  has  been  argued,  that  between  the  conditions  and  pro- 
visions on  the  one  hand,  and  between  the  restrictions  and 
limitations  throughout  this  deed,  there  is  a  distinction.  I 
Cannot  adopt  that  view.  It  is  said  that  this  phraseology 
Imports  that  there  are  two  classes  of  things,  and,  therefore, 
that  there  are  two  sets  of  expressions  to  denote  them  respec- 
tively. But  these  expressions  are  not  so  used  throughout 
the  deed.  For  instance,  at  pages  6  and  7,  the  deed  begins 
to  speak  of  restrictions  and  limitations :  Surely  that  includes 
the  conditions  and  provisions,  as  well  as  the  restrictions  and 
limitations.  I  think  it  clear,  on  comparing  one  part  of  the  deed 
with  another,  that  these  words  are  intended  to  include  all 
these  things.  Still  there  is  a  class  of  things  which  we  may  fail 
todc,  and  a  class  of  things  which  we  may  do  In  contravention. 

For  instance— (re n da  at  pages  11  and  IS  of  the  deed)— I 
don't  observe  any  other  matter  of  failure  which  is  to  make 
a  forfeiture. 

I  think  it  would  be  pushing  the  doctrine  of  strict  dealing 
with  entails  very  far,  to  hold  that  any  inaccuracy  in  recording 
which  might  strike  that  part  of  tbe  deed  where  it  occurs,  should 
render  tho  entail  bad  In  all  respects.  The  case  certainly  does 
not  fall  under  the  new  statutu  la  that  respect.  But  when  we 
look  at  the  particular  error  here,  IF  tbe  conditions  and  pro- 
visions be  coupled  with  the  restrictions  and  limitations,  the 
words  are  not  the  less  limited  to  acts  of  commission.  A  person 
acts  contrary  to  the  injunction  given,  if  he  tails  to  do  tbe 
thing  he  is  desired  to  do.  If  he  be  enjoined  to  do  that  par- 
ticular thing,  and  foils  to  do  it,  he  commits  an  act  of  contra- 
venlion.  And  although,  in  this  entail,  there  are,  Id,  things  to 
be  done,  and,  'Idly,  things  which  are  not  to  be  done,  yet  tbe 
terms  of  the  irritant  clause  cover  bolh.  They  are  not  separated 
by  that  separation  of  words. 

Therefore,  I  think  the  Inaccuracy  In  recording  Is  not  destruc- 
tive of  the  import  of  this  resolutive  clause,  as  the  meaning  of 
it  appears  in  its  own  terms,  and  from  the  terms  of  all  tho  pre- 
ceding clauses.  The  inaccuracy  is  of  no  more  effect  than  if 
tba  word  '  neglect'  had  been  left  out,  or  if  the  terms  '  obey 
and  perform'  had  been  left  out. 

Farther,  it  plainly  appears  that  this  is  a  mere  clerical 
blunder,  and  therefore  not  destructive  of  tbe  meaning  of  this 
clause.  The  word  in  which  the  error  occurs  does  destroy  that 
which  follows.  It  is  not  of  that  charaoter ;  it  is  not  so  clear 
and  intelliaihlua  contradiction  of  tbe  clause  when  it  is  intelii- 
flt  fceVWo  fit  H  Sor  of  such  material  importance  as  would  go  to 
-"-•sa^hifiafi  unrecorded  entail.  Therefore  I  am  not  disposed 
"J!ctto*lhis  objection.  Tosustain  it,  would  be  to  push 
[t  doc>9iie  delivered  by  soma  of  the  Judges  in  tbe 
■'w^tbrW  Loehbuy,  farther  than  I  could  approve, 
Jjwn-lkai  satisfied  was  intended. 
B^to~)b»  Mrd  objection,    The  oases  which  have 


been  referred  to,  of  deeds  of  new  conveyance,  whetlttiw* 
subsequent  to  tbe  true  entail,  are  not  in  point  Irrt  fc1 
deed?  taken  together  may  constitute  an  effectual  miti!  fc 
if  a  pnrty  executes  and  records  a  ilei-d  of  entail  resenia;  p.' 
to  strike  certain  parties  oat,  and  then  execute*  iittai. 
in  terms  of  the  reserved  power,  I  cannot  help  Uirudtii 
his  recording  the  new  entail  nullifies  the  recording  o(th^ 
vious  entail.  A  question  might  arise, .whether  tlubciirj.t 
be  compelled  to  put  that  second  deed  on  record,  8a* 
tainly  the  first  recording  was  not  bad  at  the  timeilm;* 
But  when  does  that  first  recording,  which  was  ind  u  si 
time,  become  a  bad  one  »  Or  must  it  be  held  tbmfaii- 
to  record  the  second  deed  of  nomination  opens  tttatui 
creditors  1  That,  certainly,  would  be  a  newdoctriot  lii* 
that  creditors  should  know  all  the  risks  they  nm.  SU* 
hero,  ran  any  risk,  so  far  as  I  can  see.  The  purswrrjii 
risk  as  to  Mary  Stirling.  It  would  be  going  a  mslnn- 
hold  that  all  creditors  are  entitled  to  know  wa-ttalir 
Stirling  be  or  be  not  included  in  the  deed  of  noenisstia.  1. 
pot  think  this  discrepancy  destroys  the  effect  oliltsii 
a  recorded  deed. 

I  therefore  concur  in  the  result  at  which  the  Mto 
has  arrived,  though  I  do  not  go  along  with  him  in  i!h.'*  ».* 
expressed  in  tbe  note. 

Lord  Cuninghamc— My  opinion  coincides  entirety  villi  an 
of  your  Lordship  and  the  Lord  Ordinary.  Tba  prent  «w 
of  reduction  and  declarator  is  raised  by  a  creditor  of  u  b« 
entail,  on  the  very  simple  and  relevant  ground,  ihil  rkia 
of  entail  under  which  her  debtor  possesses  the  etuitni " 
rrcordtd  in  (At  rtgitter  of  laildti,  and,  therefore,  u  ant  ti.-a» 
■gainst  creditors.  The  circumstances  under  which  Iter* 
is  urged,  are  novel,  and,  in  my  opinion,  are  not  jofinoi- 
afford  even  a  plausible  support  to  the  action. 

1.  It  is  objected  that  the  deed  recorded  is  not  tint  vtrin- 
produced  to  the  Court  for  tbe  purpose  of  resnstniin  £  "■ 
record  of  tailzies  In  1790,  and  which  the  Court  sottoBii 
be  registered,  because  the  narrative  of  the  petition  bitef-v 
set  forth  tbe  deed  then  produced  as  a  tailzie  in  favour  at  *-* 
self  and  the  heirs-  mnfc  of  his  body,  wboai  failing,  d  x" 
heirs;  while  the  entail  registered,  was  an  entail  in  sueurf:1 
only  sun  John  Stirling,  as  ianttuie,  whom  foiling,  of  Alcoa*- 
Home  Stirling  his  grand  son,  eldest  sou  or  John,  sod  to*** 
grandsons  and  gran dda nghters  in  tlieir  order. 

Now  I  am  not  satisfied  that  there  was  any  miatdttl  i  f 
petition,  of  this  entail.  It  is  true  that  the  graorermoiebn 
John  the  inslituto  of  tailaie,  but  ha  ■vuamdMowaMtfrr.ls' 
power  to  alter  in  the  most  ample  manner,  and  be  mads  u  '< 
letters  to  apply  tpecuiliy  apauut  tin  imtitutt.  I  hsssMjtirii 
that  this  was  equivalent  to  an  entail  on  the  soaker  tawlt" 
his  heirs-msle— ■ at  all  events  there  was  nu  material  ' 
t ion  in  the  petition. 

But  suppose  there  had  been  a  clerical  mistake  in  [karat 
tion  of  the  deed  in  the  petition,  the  registration  of  thssssi 

deed  of  entail  as  granted,  would  not  have  bee     "J   *' 

the  deed  put  on  the  register  was  the  material 
would  have  corrected  any  mistake  in  the  namtive  of  istj* 
tion  if  there  was  any.  There  was  abundance  of  esssssst  * 
denie  to  identify  this  tailzie  as  the  one  produced  to  theO* 
and  wliieh  their  Lordships  specially  authorised  to  be  rtor*" 
the  register  of  tailzies. 

2.  It  is  next  objected,  that  the  entail  was  sot  faithf* 
corded,  as  two  words  of  the  resolutive  clause  sBisa«»i 
the  transcription  into  the  register,  There  is  do  doubt  tse*" 
is  a  slight  clerical  error  in  the  copy  of  these  two  worst  ai 
register ;  but  it  is  of  no  consequence,  as  tbe  steeds 
may  be  rejected,  and  the  terms  entered  Id  to*  reeav 
the  preceding  and  subsequent  branches  e/ssl  HSSS  (fasM*** 
spond  with  the  principal  deed,  and  ol  "  ■  ..--  — 
plere  and  effectual  resolutive  clause. 

Besides,  I  cannot  hold  a  visible  clerical  fffkr-L  - 
'    Iheiegiater.tolMvetiwsaawistaJesMsdsAr^1^ 


:o  some  literal  e 


in  jirindpal  dace*. ,  ; 


gune  this  length.    If  949  words  oat  et  *■«#  JBsW  )■**** 
rightly  copied  in  the  register,  the" 
discovered,  and  no  osm  caw  be  bl„„  „  ^^ 

error,  perhaps  of  two  or  three  letters  — fjBasf ^STIs^l* 
as  here)— in  [lie  whole  deed;  serf  sWssTV jaossl  —  m * 
hisjiiity,  which  there unot.ik.il  ,,...' 
instruB>ent,.and  the  aosV-M  ■esjtnl.lBJ 
ssMilpncd  in  the  e««s*isr's  JiWsJJssTJl  sj 
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sufficient  to  protect  nil  interested  from  being  deceived  by  such 
i  dericel  error  in  the  register  as  that  here  founded  on. 

The  cases  of  Craigends  and  Lochbuy  canriot,  a*  it  appears 
to  me.  rale  (be  present.  They  differed  both  in  the  nature  and 
degree  of  the  discrepancy  between  the  entails  as  registered  and 
the  investitures ;  and,  from  the  report,  it  appears  that  the 
Court  was  satisfied  in  the  Craigeuds  cose,  that  the  title  aa 
eipede  was  so  different  from  that  set  forth  in  the  record  of 
laikics,  that  the  resolutive  clause,  as  inserted  In  the  investiture, 
did  not  apply  to  a  large  branch  of  acta  struck  at  by  the  prohibi- 
tive clause.  There  is  no  such  case  now  before  us.  -  Independent 
of  the  blundered  words,  there  Is  a  sufficient  resolutive  clause  in 
the  Glorat  entail  as  recorded. 

H.  The  third  objection  Is  equally  new  and  untenable.  The 
entail  wss  duly  recorded  a*  executed  by  the  maker ;  but  it  Is  ar- 
gued, that  a  deed  of  recal  svb&tpiently  signed  by  the  entailer,  of 
the  nomination  of  Mary  Stirling,  a  remote  substitute,  was  not 
recorded ;  and  that  is  founded  on  aa  making  the  registration  of 
t lie  original  entail  incomplete  and  void.  1  have  no  idea  that  that 
objection  it  at  all  maintainable.  It  has  never  been  found  or 
understood  that  deeds  of  recal,  or  even  of  new  and  additional 
nomination  subsequently  executed  by  an  entailer  In  virtue  of  a 
reserved  power,  must  bo  recorded,  to  bring  the  principal  tailzie, 
then  recorded,  within  the  operation  of  the  act  1685.  In  the 
sniionaly  discussed  question  between  Sir  M.  Shaw  Stewart 
and  Mr.  Corbet  Porterfleld,  (which  was  twice  in  the  House  of 
Lords),  the  deed  of  nomination  on  which  the  right  of  the  suc- 
ossrfol  party  depended,  executed  long  after  the  original  tailzie, 
never  was  recorded  in  the  register  of  tailzies, — but  no  plea  on 
that  ground  was  urged  by  the  able  and  experienced  counsel 
for  the  losing  party.  By  the  same  rale,  an  entail  of  existing 
or  special  substitutes  duly  recorded,  can  never  be  affected,  aa 
to  the  other  substitutes,  by  the  subsequent  recal  of  the  desti- 
nation In  favour  of  a  remote  substitute.  It  is  enough  that  the 
entail  has  been  recorded  as  first  completed  and  executed ; — and 
(his  has  been  carried  so  far,  that  In  a  petition  for  recording  an 
entail,  the  Court  refused  to  leave  out  of  the  record,  lands  sold 
after  the  date  of  the  entail.— Moore,  28th  Nov.  1821,  Fac.  Coll. 
lo'd  Ivory.— Having  already  had  an  opportunity  of  stating 
ay  views,  1  shall  at  present  confine  myself  to  two  points. 

ThejfrM  j„as  to  the  use  or  extent  to  which  the  reasoning  of 
some  of  the  Judges  was  carried  in  the  case  of  Craigends.  I 
entered  a  protest  against  the  extent  to  which  the  doctrine 
"aa  there  carried — the  abstract  doctrine  there  stated  not  be- 
ing necessary  for  the  decision  of  the  case  then  before  the  Court, 
and  baring  again  studied  tbe  point  with  some  care  and  de- 
liberation against  the  present  discussion,  I  cannot  say  that 
in j  views  have  undergone  any  change.  I  have  always  under- 
stood it  to  be  settled  law,  that  whenever  a  deed  of  entail  Is 
recorded,  and  stands  congruously  with  itself,  with  the  record, 
snd  with  the  Investiture, It  fs  a  good  entail ;  that  any  blot  in 
It  hits  only  the  point  where  It  occurs.  I  therefore  cannot  read 
the  Entail  Amendment  Act  of  1848  without  being  satisfied 
that  the  provision  in  the  43d  section  would  bave  been  unne- 
cessary unless  the  law  had  been  as  stated  by  your  Lordship. 
Tbe  recent  statute  goes  no  farther  than  thi*.  that  where  there 
Is  a  defect  in  one  of  the  three  prohibitions,  whether  In  tbe  re- 
cord or  In  the  deed,  then  the  entail  is  to  be  void.  My  settled 
opinion  Is,  that  there  Is  no  foundation  whatever  for  the  doc- 
trine, that  a  blunder  in  recording  any  one  clause  ia  fatal  to  the 
whole  clause.  The  defect  only  affects  the  clause  where  it  oc- 
curs, and  it  ix  only  extended  farther  by  tbe  recent  act,  where 
there  is  a  defect  in  one  or  other  of  the  three  cardinal  points. 

The  only  other  point  to  which  I  wish  now  to  advert  is,  that 
I  did  not  carry  tbe  distinction  between  the  conditions  and  pro- 
visions on  the  one  band,  and  the  restrictions  and  limitations 
on  the  other,  so  far  as  seems  to  have  been  understood  by  your 
Lordships.  My  observation  did  not  regard  the  deed  asa  whole  | 
:,.__..,  '-- -fl  ths;  construction  of  that  particular  clanse.  I 
"'"■■  - '        ijaelf  there  was  a  classification  of 

_ n  the  one  hand,  as  contradistfn- 

$  restrictions  jtai"  limitations  on  the  other.   There- 
fofyJDsJr.Lordshrp's observations  on thb 

wft-tje'  ;■'.-'  1  -.r 

..    jUjCouft  amretf. 
L#$m&M»%A*btf+-At!.  Lord  Advocate  (IwgUs),  DwM 


Martin,  W.S. 


Agut.— L.  CUrh.— (F.H.) 


6<A  July  1852. 

Shwko  Division. 

No.  291. — Mjli.k.u  and  Paterson  v.  Thomas  M'Nair, 
Competing, 

Principal  and  Agent — Factor's  Lien — Retention — Compensa- 
tion— Bankrupt — Sequestration — Competition — A  commis- 
sion-agent sold  goods  which  And  been  placid  in  hit  hands  for  that 
purpose.  Thereafter  the  principal  icent  along  vith  the  agent  to  the 
buytr'e  premises,  where  the  agent  for  the  first  time  disclosed  his 
principal  and  desired  that  a  bill  should  be  granted  in  favour  of  the 
principal  for  the  price.  The  buyer  being  in  London,  the  bill, 
after  being  signed  by  the  principai,  vat  despatched  by  the  buyer's 
clerk  (o  London  for  his  acceptance,  and  it  teas  accepted  accordingly. 
Before  the  b.ill  returned,  the  ag-nt  interposed,  desiring  that  it  should 
not  be  deavered  to  hit  principal,  and  claiming  it  for  himself.  Then- 
after  the  principai  Adman  become  bankrupt, — in  a  multiplepoinding 
raised  by  the  seller  holding  the  price  as  the  fund  in  medio,  the 
agent,  in  competition  with  the  trustee  in  the  sequestration,  claimed 
to  be  preferred  in  respect  that  the  bankrupt  principal  woe  indebted 
to  him  in  the  price  of  tvio  parcel*  of  goods,  one  of  which  parcels 
had  been  purchased  previous  to  the  sote  on  account  of  which  the 
bill  was  granted.  Circumstances  in  which — Held  thai  the  agent  had 
no  lien  or  right  of  retention,  or  right  of  compensation^sfrigroand 
of  stating  cither, — and  the  trustee  preferred  accordingly, , , ; ,  [ 

This  was  an  action  of  multiplepoinding  mstirJ;  in  tha 
Sheriff -Court  of  Glasgow  by  William  Smith'  a»l  Co-.-  the 
fund  in  medio  being  the  price  of  goods  sold  to  tbe  raisers 
by  Miller  and  Paterson,  as  com  mission -agents  for  Clark* 
and  Co.,  and  the  claimants  being  respectively  Miller 
and  Paterson,  aod  M'Nair  the  trustee  on  the  sequestrated 
estate  of  Clarke  and  Co. 

The  SheriS1,  after  proof  led,  preferred  Miller  and 
Paterson. 

M'Nair  advocated,  and  tbe  Lord  Ordinary  pronounced 
the  following  interlocutor,  the  note  to  which  contains 
the  facts:— 

"In  point  ot  fact,  finds  that  the  fund  in  medio  is  the  price  of 
goods  sold  to  Smith  and  Co.,  the  raisers  of  the  multiplepoind- 
ing, by  Miller  and  Paterson,  com  mission -agents  for  Clarke  and 
Co. :  Finds  that  those  goods  were  delivered  to  the  buyers  by 
Miller  and  Paterson,  In  whose  hands  and  custody  they  were 
placed  for  that  purpose  :  Finds  that  any  right  of  lien  arising 
from  this  custody  or  possession  was  not  waived  or  relinquished 
by  tbe  said  Miller  and  Paterson :  Finds  that  tbe  debt  in  re- 
spect of  which  Miller  and  Paterson  claim  security  over  tbe 
price  In  Smith  and  Co.'b  bands,  does  not  arise  from  advances 
made  by  Miller  and  Paterson  as  factors,  but  consists  of  the 
price  of  two  parcels  of  goods  sold  by  them  in  their  own  name 
to  Clarke  and  Co.,  one  of  which  was  sol  li  before  the  sale  to  Smith 
and  Co. :  In  point  of  law,  finds  that  tbe  debt  consisting  of  the 
prices  of  those  parcels  is  not  covered  by  any  right  of  retention 
or  lien  competent  to  Miller  and  Paterson, — and  that  there  is 
no  room  for  compensation  :  Therefore,  ranks  and  prefers  the 
claimant  M'Nair,  trustee  on  the  sequestrated  estate  of  Clarke 
and  Co.,  in  terms  of  his  claim,  and  decerns ;  reserving  to  Killer 
and  Paterson  to  claim  on  the  sequestrated  estate  of  Clarke  and 
Co.  as  accords :  But  before  granting  warrant  for  payment  in 
fn  your  of  the  claimant  M'Nair,  on  the  fund  in  medio,  and  pro- 
nouncing decree  of  exoneration  in  favour  of  the  raisers  of  the 
multiplepoinding,  and  before  disposing  of  the  ordinary  action 
at  the  instance  of  the  claimants  Miller  and  Paterson  against 
Smith  and  Co ,  the  raisers  of  the  multiple  poinding,  appoints 
Smith  and  Co.,  tbe  raisers  of  the  multiplepoinding,  to  lodge  a 
state  of  tbe  rand  in  medio :  Finds  the  claimants  Miller  and  Pa- 
terson liable  to  the  claimant  M'Nair,  trustee  on  Clarke  and 
Co  'b  fl.-queKtfftteeJ  estate,  in  the  expenses  of  process  incurred 
by  hits  irWtb'is/Cobrt,  u-id  in  the  Court  below,  but  (Object  tb 
ttfrfifieaekm  ;  aim-remits  the  account,''  *c.  .  ' 

;  «  Jvejfc.— IT*  Lord  Ordinary  advocated  tbe  cause  a(%n'eWry 
■stage,  paT«y>%ecause  the  Sheriff,  In  his  last  inter! octftor,' had 
overlooked1  the:  act  of  sederunt  requiring  him  to  state  speci. 
lioauy  CM  (act*  established  tW ffle  proof  allowed,  aW  partly 
Becasse  that  proof  was  10  itself  so  imperfect  open  polhuevl- 
dently  essential,  that  further  investigation  became  accessary. 
-   '"With  reference  to  the  additional  proof  allowed,  Hie  ease 
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stands  generally  thus.: — Miller  and  Faterson,  oommiwiion- 
agents  Id  Glasgow,  were  employed  by  Clarke  and  Co.  to  sell 
certain  goods.  The  goods  were  sold  to  Smith  ami  Co.  before 
Clarke  and  Co.  had  acquired  them,  or  were  in  possession,  but 
Clarke  and  Co.  purchased  the  goods  from  another  house, 
Messrs,  J.  and  W.  Atkinson  and  Co..  to  make  good  the  sale  by 
Miller  and  Paleison.  tn  the  meantime,  none  of  the  principals 
were  disclosed.  Aleut*.  J  and  \V.  Atkinson  and  Co.  sent  the 
goods  to  Clarke  and  Co.  Clarke  and  Co.,  without  taking  them 
into  their  warehouse,  sent  them  on  directly  to  Smith  and  Co., 
who  had  been  reported  as  the  purchasers,  in  the  same  barrow, 
and  without  unpacking,  hut  undercharge  of  a  porter  of  Miller 
Olid  Paterson.  Smith  audt'o.,  the  purchasers, .inspected  Uie  goods 
—and,  finding  a  considerable  lot  deficient  in  quality,  returned 
them  to  Miller  and  Fatenc-n,  whom  alone  they  then  knew  in 
.the  transaction.  Miller  and  Patesson,  with  the  knowledge  of 
Clarke  and  Co.,  sent  them  to  J.  and  W.  Atkinson  and  Col,  by 
whom  Ihey  were  replaced.  A  partner  of  Clarke  and  Co.  ap- 
pears to  have  been  present  at  Atkinson's  when  the  "election 
was  made  to  replace  the  rejected  goods,  but  the  goods  selected 
for  that  purpose  were  transmitted  to  Miller  and  Peterson,  in 
whose  warehouse  they  were  again  examined,  and  by  them 
ultimately  forwarded  to  Smith  and  Co.  The  transaction  with 
Smith  and  Co.  seems  to  bare  been  concluded  upon  the  6th  of 
February  I860,  the  condition  of  the  sale  being,  that  Smith  and 
Co.  were  to.  pay  by  bill  at  four  months'  date.  A  few  days 
afterwards,  namely  on  the  11  Ui  of  February  1650,  it  wonld  ap- 
peal that  Miller,  of  the  firm  of  Miller  and  I'aterson,  along  with 
Mr,  M'Lellau,  a  partner  of  Clarke  and  Co.,  came  to  the  office 
of  Smith  and  Co.,  and,  disclosing  Clarke  and  Co.  to  Smith  and 
Co.  as  the  sellers,  authorized  them  to  draw  a  hill  in  favour  of 
Clarke  and  Co.  fur  the  price.  The  bill  was  accordingly  made 
out  by  (Rankin)  the  clerk  of  Smith  and  Co.,  (signed  by  M'Lel- 


without  having  left  any  power  to  accept  bills  or  grant  promis- 
sory-notea  in  the  name  of  the  firm.  Jl  lore  the  bill  came  down 
from  London  to  Smith  and  Co.'s  clerk.  Miller  and  I'aterson 
interposed,  instructing  Smith  and  Co.  not  to  grant  the  bill  or 
note  to  Clarke  and  Co.,  but  to  holdit  and  the  price  of  the  gooda 
fur  behoof  of  them,  Miller  and  Fatmson.o 

"  Clarke  and  Co.  noon  after  became  bankrupt,  and  the  claim, 
ant  M  Hair  lias  since  been  confirmed  as  trustee  on  their  estate. 


°  As  regards  this  part  of  the  oaso,  the  evidence  of  Rankin 
was  to  the  effect,  that  on  the  morning  of  Monday  the  11th  of 
February,  Miller  came  along  with  M'Lellau  to  Smith  and  Co.'s 
warehouse,  and  desired  him  to  draw  out  a  bill  for  the  price  of 
the  goods  in  favour  of  Clarke  and  Co.,  which  he  did.—"  The 
other  partner  of  Miller  and  Faterson  was  not  present  at  the 
first  meeting  in  tiie  forenoon,  but  both  he  and  Mr.  Miller 
called  at  our  wan-house  in  the  afternoon,  when  I  made  them 
aware  of  what  1  bad  done  in  granting  the  bill  to  Clarke  and 
Co.  Interrogated,  Did  they  make  any  objection  to  this  t  De- 
pones, No,  not  that  day.  Mr.  William  Smith,  the  principal 
partner  of  Smith  and  Co ,  was.  in  London  at  the  period  when 
the  bill  was  so  written  out.  1  was  requested  by  M'Lellau  to 
forward  the  bill  to  London  lor  Mr.  Smith's  acceptance,  which 
I  did  by  that  evening's  nest..  The  bill  was  signed  by  Mj. 
M'Lellan  Ju Clarke  and.  Co.  in  my  presence.  1  did  not  send 
a  blank,  bill-vtuinp  tu  London  for  Mr.  Smith's  acceptance., Mr. 
Smith  returned  the  bill  from  London  to  me  by  return  of  post, 
accented  iu  the  Very  shape  it. now  bears.  On  the  following 
day,  Milk:]-  And  Patenuin  called,  at  .our  warehouse,  and  told  met 
ieirna^Jnst»adolClariie-aniC«H 


rso,n  ciI>^.,atlj«uf,|i^rs|ip;iaBfai*oirt 

Jih  aifet^t>iiar.Usa,«^e,o^mMWiL,;' 
I^iftWjuW,«, Rioted  .Iry  the 
^edutisJaxlStfi^uiuarjj.iuiierand 
d  Co.  as.fpllcws;— :','.|U)n(imat*d  by 
t  now  bejf'  t)g'ita|e..jp  writicsr, .  th*tt 

receive, ,  payment  c*  settle  man*  fyt 
is  to  you  on,  the  SM  January  wmI  8ih 

request  that  you  band  osilypiir..aO. 
n  terms  ofhaigsiq ;  and.  •oils;,,"  *e. 


Smith  and  Co.  raised  the  present  process  of  mnltiplepeindins; 
The  object  of  the  competition  »os  the  bill  or  note,  and  new 
the  price  uf  the  goods.  The  competing  parties  ore  Clarke  and 
Co.,  the  immediate  selleis  of  the  goods,  and  Miller  and  Peter- 
son, the  agents  through  whom  they  were  sold.  Atkinson  tai 
Co.  are  out  of  the  transaction,  and  need  not  otherwise  be  men- 
tioned, than  as  the  delivery  of  the  goods  by  them  bens  on  tee 
question  between  the  other  parlies. 

"  The  ground  of  the  claim  of  Mr.  M'Nair  is  sufficiently  pkia. 
As  trustee  on  the  sequestrated  estate  •  f  the  sellers,  Clarke  sod 
Co.,  be  demands  the  unpaid  price.  Miller  and  Paterson  Beet 
this  demand,  contending  that  they,  as  factors  and  counniasun- 
Bfteuts,  had  a  lien  over  the  goods — that  this  lien  had  not  been 
effectually 'waived  by  the  disclosure  of  Clarke  and  Co.  sat  prin- 
aipals  in  the- sale,  or  by  the  direction  to  make  oat  in  their 
name  the  bill  °*  note  fur  the  price,  such  direction  being  re- 
called before  deliver)'  of  the  bill  or  note — and  that,  in  conse- 
quence of  the  bankruptcy  of  Clarke  and  Co.,  they  are  entiled 
to  enforce  their  right  of  lien  or  retention  over  the  price,  is 
security  of  any  debt  due  to  them  by  Clarke  and  Co.  The  spe- 
cific debt  on  which  they  claim  retention  Is  the  price  of  certain 
goods  which  they  sold  to  Clarke  and  Co.,  by  a  separate  tnns- 
actlon,  In  January  and  February  1660,  aa  It  would  appear,  la 
their  own  name  aud  on  their  own  account,  although  licit 
general  basinet*  appears  to  have  been  thai  of  comuiittiuo- 

"  The  case  plainly  involves  three  questions : — lot.  Whether 
Miller  and  Paterson  hod  any  such  possession  of  the  goods  as  U 
create  a  right  of  lien  over  the  goods  and  the  price  while  the 
price  was  in  the  hands  of  the  purchasers  f  2d,  Whether  this 
right  of  lien,  if  it  ever  existed,  was  effectually  waived  or  still 
subsists  !  and,  laiily.  Whether  it  can  cover  the  particular  debt 
due  by  Clarke  and  Co.  1 

"  The  Lord  Ordinary  la  of  opinion  that  Miller  and  Poteraoa 
bad  sufficient  possession  to  create  a  right  of  lien.  They  baas- 
acted  as  factors,— they  hod  made  themselves  responsible  to  the 
buyers  for  delivery  of  the  goods, — the  delivery  of  the  goods 
was  made  in  their  name  and  by  themselves,  and  the  goods 
were  in  their  possession,  not  virtually,  hut  actually.  Nor  dees 
It  alter  the  matter  to  say,  that  tbey  were  in  their  pestetssss 
only  for  completing  the  sale  by  delivery  to  the  purchasers,  far 
that  purpose  was  just  the  completion  of  the  contract  winch 
they  hod  made  as  factors,  and  was  certainly  not  inconsistent 
with  any  claim  they  might  have  as  factors  over  the  goods  « 
their  price.  The  Lord  Ordinary  is  also  inclined  to  think,  thai 
the  lien  arising  from  possession  of  the  goods  and  the  sale  of  the 
goods  by  Miller  and  Paterson  In  their  own  name,  attaches!  to 
the  price  in  the  hands  of  Smith  and  Co. 

>'  The  Lord  Ordinary  can  nut  think  that  the  lien  Urns  attack- 
ing was  destroyed  by  merely  disclosing  the  principals,  or  one 
by  the  direction  to  make  out  the  bill  in  their  name ;  becaasr, 
btfore  the  bill  teas  detivertd,  while  the  relative  situation  of  tes 
parties  remained  unchanged,  Miller  and  l\,tcr»on  interfered  to 
prevent  any  alteration  in  the  possession  by  which  IhattsMSV 
rity  might  be  affected. 

"But  the  Lord  Oidinaiy  conceives  that  all  this  ilisi  Iff  i  HI  sasj 
the  proof  have  in  a  great  measure  been  thrown  away,  biftsssj 
he  cannot  hold  that  the  debt  is  onu  which  falls  nndw^wrh 
covered  by,  the  lien  uf  a  factor  The  debt  for  which  i  in llr 
id  sought,  is  nut  fui  ad vuuees  by  Miller  and  Paterson  aafcsrtssn 
-nor  for  anything  that  can  properly  be  considered,  an  awaswj 
under  the  fuctoi's  lien,  whether  special  or  genermL  Be  tan 
appears  from  the  accounts  produced,  there  was  only  csmMs* 
action  by  Miller  and  Paterson,  as  factors  of  Clarke  «sai twWaV 
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Imncas  as  factors,  but  for  the  price  of  goods  which  the;  hud 
■Id  in  their  own  name.  To  consider  the  case  u  »  tale  upon 
ieir  own  account,  aa  will  as  in  their  own  name,  is  the  moat 
tourablo  view  foe  them  ;  for  if,  in  tlio  sale  to  Clarke  and  Co. 
"in  the  22d  of  January  and  1 1th  of  February  1860,  Miller  and 
iterson  acted  H  commission-*gents  for  other  paities,  and  not 
ider  a  del  ertdtrt  commission,  they  would  be  retaining;,  as 
!»insv  the  bankrupt  estate,  a  debt  due,  not  to  themselves,  hut 
<  other  parties,  their  own  principalsin  thatsale.  Noanthority 
as  quoted  to  the  Lord  Ordinary  which  gave  to  a  factor's  lien 
ty  audi  effect  as  is  here  contended  for. 

"  The  Lord  Ordinary  has  found  expenses  due  subject  to  mo- 
licatJon,  because,  upon  some  parts  of  the  discussion  which 
ith  parties  entered  into,  Miller  and  Paterson  bare  been  right, 

that  mainly  referring  to  the  constitution  and  snbsistenca  iff 
lelr  lien.  This  discussion  was  in  a  great  measure  .ucneoea- 
ry  and  irrelevant,  la  the  Lord  Ordinary's  opinion,  with  re- 
rcuce  to  the  ground  upon  which  the  case  has  been  decided  ; 
1 1  the  trustee  has  succeeded  upon  grounds  which  do  not  en- 
:le  him  to  the  expenses  of  the  whole  process,  having  regard 

the  findings  in  fact  which  the  Lord  Ordinary  has  thought 
■cessary  for  the  exhaustion  of  the  cause." 

iller  and  Paterion  reclaimed,  and  pleaded — 
The  firil  question  was,  whether  they  had  any  right  over  the 
oney  in  question  as  against  their  principals.     The  Lord 
'dinary  had  decided  they  had  not.     Now,  without  entering 

length  into  the  question  of  possession,  the  important  point 
is,  that  they  had  sold  goods  consigned  to  them  for  sale,  not 

factors,  bnt  principals.  The  price,  therefore,  was  payable  to 
emselves.  Their  right  as  against  the  purchasers  was  to  have 
e  price  paid  to  them,  and  they  could  have  refused  delivery 

the  goods  until  it  was  paid.  So,  again,  against  the  prim-i- 
ds, their  right  was,  that  the  price  should  pass  through  them; 
id  against  the  demand  for  payment  thereof,  they  were  en- 
led  to  set  off  debts  due  to  them  by  the  principal.  It  was  a 
intake  to  say  the  only  debts  which  a  factor  could  so  set  off 
.ainst  his  principal  were  proper  factorial  debts.  On  the  con- 
iry,  tbe  factor's  right  was  good  in  regard  tu  all  claims  against 
b  principal.  For  the  right,  though  called  the  factor's  lien, 
is  not  properly  lien  or  retention,  but  rather  compensation, 
,d  was  based  on  the  principle  of  conatrtui  dtbiti  et  erediti.  Sup- 
sing  Claike  and  Co.,  therefore,  to  have  remained  solvent, 
iller  and  Co.  had  a  right  to  the  money,  to  the  effect  of  raak- 

I  it  pass  through  their  hands,  so  that  they  could  have  availed 
emsclves  of  their  light  of  compensation.  But  the  fact  that 
srkc  and  Co.  had  liecomo  Insolvent,  could  make  no  difference 

the  rights  of  the  factors.  Then,  2dly,  If  tbe  factors  had  this 
flit,  the  question  remained,  If  they  had  waived  it  TIfe  Lord 
dinar)'  held  that  they  had  not.  And,  in  the  circnm stances, 
ere  was  no  ground  for  saying  that  it  had  been  waived.   The 

II  in  name  of  Clarke  and  Co.  was  countermanded  the  very 
y  after  it  was  consented  to  ;  and  the  original  consent  that  it 
ould  be  so  drawn  was  a  mere  gratuitous  promise,  which 
is  undoubtedly  revocable. — Drink  water,  1  Cooper's  Rep. 
1;  2  "Bell's  Com.  114,116;  Erek.  a  4.  21;  Johnson,  Hth 
iv.  1818,  F.C. 

'Sa.it  answered — 

It  was  very  doubtful  if  there  had  ever  been,  on  the  part  of 
■tier  and  Paterson,  such  possession  of  the  goods  sold  as  gave 
;ru  any  right  of  lien  over  the  goods ;  and  if  they  had  it  not 
er  the  goods,  of  course  there  could  be  none  over  the  price, 
.t  what  was  the  right  on  which  the  factors  now  founded?  It 
&  said  that  tbe  factors'  right  was  not  so  much  lien  as  conj- 
ugation, and  therefore  acted  as  ft  ist  off  against  all  debts  by 
i  principal.  But  compensation  was  Impossible  without  pos- 
hion.  Whatever  might  have  been  the  right*  of  parties  had 
i  pilce  actually  got.  Into  the  bands  of  the  factory  Wist  was 
t  tbe  state  nf  >  mataon  here,  and  ■there  was  no  room  for  the 
™«f  ceMpameatfori.!  i!Brje!Onl.w'posribl(<ph«,  thereraTsywa* 
cat  Ilar^'TkamordehBShwprlocilpBttsio  the  sale  were  dl* 
Hd,  sfesrM  itpttMtql -ttasuejssi*  fell  so  be  paid,  omd  It  could 
Iv  t>euhimJ«dby-«iw.factor^™ibef^otnKtthattrwylHul.» 
n  overiL  UottOjeyconld  nob  plosst  lien  In  the  present  case, 
ire  the- debt  josi  which  thefasclsdm  was  *ewiil*d.wa»  not* 
•turialv  hoc  sua>nerBbem)^i  <A*ia»y  eat*,  any  right  the*  bad 
ist  be  held'to  havwBaon->wOl»«d^rAetdirec«icm't*vm<** 
iw  the  hastrh*  rawus-of  ***»  pdacipsJWtMTtswais^osy ItarMW 
Mb-i  -HortMSBiiyf  *.Ca«3  «d  >Ktt.v  littr  BeM  Mtjtife 
i,  lM^li-m  (>eesioALi^;*fv.v8^n!lHoiighWav8iB0Bt 


and  PulL  485;  1  Bell's  Com.  478;  2  Bell's  Com.  93,  117; 
Jacob,  6  Bing.  130 ;  Stewarts  and  Fletcher  v.  M'Qregor,  loth 
May  1828. 

Lord  Juttia-CUrk. — In  this  competition  for  the  price  nf  the 
goods  sold  to  Smith  and  Co.,.  I  concur  with  the  Lord  Or- 
dinary in  holding,  that  the  trustee  on  the  estate  of  Clarke  and 
Co.  must  be  preferred.  But  I  own  1  proceed  on  a  shorter 
view  of  the  case  from  that  adopted  by  bit  Lordship,  and  on  the 
legal  effect  of  certain  facts  of  whicli  he  intimates  that  he  takes 
a  different  view  from  that  which  I  adopt.  Various  important 
questions  in  mercantile  law  have  been  raised  by  the  arguments 
of  the  parties.  On  these  I  shall  not  have  occasion  to  express 
any  final  opinion.  The  fails  of  the  case  are  felly  and  moat 
accurately  set  forth  by  the  Lord  Ordinary  in  his  note;  and 
there  is  nn  difference  between  tbe  parries  as  to  tlie  lead- 
ing facts.  Miller  and  Paterson  sold  the  goods  in  question  to 
Smith  and  Co.,  acting  therein  as  factors  for  Clarke  and  Co., 
bnt  without  disclosing  either  the  fact  that  they  were  only 
factors,  or  the  name  of  their  constituents.  The  goods  were 
sent  to  Smith  and  Co.,  and  with  an  invoice  as  bought  from 
Miller  and  Paterson.  Smith  and  Co.  were  to  pay  by  bill  at 
four  mouths'  date.  A  factor  thus  acting  for  the  owner  of 
goods  which  he  is  commissioned  to  sell  for  him,  may  be  in  three 
different  situations  on  the  bankruptcy  of  the  owner,  if  the 
transaction  has  not  been  settled  by  payment  of  tlte  price  to 
the  latter.  I .  He  may  still  have  possession  of  the  tfnods,  and 
in  that  case  he  his  a  lien,  the  extent  of  which,  arM  whether 
it  covers,  on  bankruptcy,  any  general  debts  contracted  sub- 
sequently to  the  commencement  of  the  factorial  employment, 
or  the  price  of  goods  sold  to  bis  constituent  at  the  same  time, 
and  which  is  still  owing  when  the  latter  becomes  bankrupt,  I 
do  not  think  it  necessary  to  consider.  Bnt,  in  the  law  of  Scot- 
land, bin,  to  be  effectual,  implies  continued  possession  of  the 
goods  or  article  In  question.  The  character  and  effect  of  the 
lien  may  vary  according  to  the  nature  and  object  of  the  em- 
ployment, by  reason  of  which  the  article  comes  into  the  pos- 
session of  the  party  having  a  lien.  For  instance,  the  lien 
probably  will  be  very  different  in  the  case  of  a  oommissiuii- 
agent  employed  in  buying  and  selling  for  and  to  another,  from 
the  lien  in  such  cases  as  Harper  and  Faulds  or  Somerville, 
lately  in  our  Division.  I  wish  further  to  say,  that  so  far  as  I 
understand  the  law  of  England,  their  liens  are  in  some  respects 
different  from  those  in  the  lair  of  Scotland — in  some  respects, 
if  I  correctly  apprehend  the  cases,  admitting  more  of  the  cha- 
racter of  constructive  possession,  and  in  other  respects  perhaps 
less  favourable,  as  they  did  not  until  the  recent  statute  give 
much  effect  tu  the  ostensible  ownership  of  the  factor,  allowing 
the  latent  contract  between  the  principal  and  factor  (o  operate 
even  as  against  third  parties;  and  even  now  the  statute  only 
partially,  and  in  an  inconsistent  and  Imperfect  manner,  adopts 
the  principle  they  borrowed  in  part  from  our  law.  But  lien,  in 
the  law  of  Scotland,  implies  in  all  cases  the  actual  possession  of 
the  article  over  which  tt  is  said  to  exist,  unless  by  contract  the 
possession  has  been  given  up  under  a  reservation  of  the  right 
of  lien.  As.  on  the  ono  hand,  the  law  of  Scotland  ascribes  in 
most  cases  the  utmost  effect  to  possession  of  moveables  as  the 
foundation  of  right,  so,  nn  the  other,  the  abandonment  or  loss 
of  actual  possession  Is  regarded  at  decisive  against  the  claims 
founded  on  the  retention  of  possession. 

S.  The  second  situation  In  which  the  factor  may  be  pieced, 
is  that  of  having  received  the  price.  In  that  case,  he  ha*  the 
benefit  of  retention  by  our  law  when  called  upon  to  make,  pay- 
ment. The  right  of  retention  fs  often  available  in  circumstances 
where  a  lien  would  not  avail.  It  is  a  right  very  targe  add  ex- 
tensive In  the  law  ef  Scotland,  and,  on  the  bankruptcy,  of  iliu 
other  party,  comes  In  to  play  to  defend  against  payment, 'when 
the  parry'lmtding  j[ie  son)  has  a  money  demand  against  the  W\y 
in'whoieTYghttnedehnindforptryment  ittnade.  Bjjt, ofcofirsr, 
reterHimrfr  orify-  ararlnMe  when  lire  party  has  the  sum  spius'll/ 
rwHHrritran. '  lWaWfcril  to  retain  what  ho  has—  (o  mklfi\aiii 
add'ewMoH'trnVt'possesfloTrbya  counter  claim.  In  tne'lcjsscs 
ef  bdairelriKBCcrftritSinbsTikrtfptcy-,  the  factor  is  Suprrfiefl  to 
have  tWfcrfrv  In '  hh  ninth,  Or  in  his  control,  try,  possession  of 
IHetnH*!  If  he  hss  onlya  persons!  claim,  I  am i  not  prejjitfed  to 
Mtriit  rtaft'tTieractWi  claim  is  the  same.  1  \'ii  eJWe, , ts'not 
sfJnlfeable  WiM  frasent,  the  esses  of  a  faefbt  iUiiitd'on  a 
*P  rrtaWs  -cdrrJfiThfcnjri,  which  obligation  'trlves"rMfe  % i  other 
e«Dtl!r'riifttfc<,'-,<  !.'■'■   "1 '"   " 
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of  the  good's  vhich  the  factor  has  sold,  in  his  own  mime. 
Nov,  I  imi  not  aware  that  the  ht  has  ever  placed  that  right 
on  thesamefootlng  with  alien  over  the  goods.  No  doubt,  if  |M 
special  contract  on  which  the  factor  acted  had  appropriated,  by 
the  net  of  the  owner  of  the  good*,  thfrif  price  toil  special  pur- 
pose, in  winch  (he  factor  was  entrusted  and  an  wMebtie  relied, 
In  HnntJIer  ont>TD09  transaction— as  In  the  dttte  of  JVInt*»-s«w— 
the-  trustee,  On  IhMiarikrnptcy  ofthe  owDeR'*iify''l»a«rtj«ott# 
that  foully,  tmd  cannot  demand  the  price"  roe*  lo'd^sMTtortt 
created  by  the  contract  ofthe  owner.  But  Unit  Ida,*  it  rale  of 
special  cor,  tract.  If  there  Eg  no  such  contract  ns  tki  tke  appro- 
priatlon  of  the  price,  then  the  personal  right  to  demand  the 
price  from'  the  boyer  may  be  defeated,  like  most  oilier  persona) 
clstmn  by  (be  trustee  On  bankruptcy.  The  reclaimer*  dtd  not 
ktioWery  well  bo*  to  state  their  right.  Mr.  Dea*  admitted 
tha([theE»una"Of  oWclsJiu  cobtd  not  correctly  be  said  to  bet) 
Hen— fir  he  had  no  possession  ofthe  RWds;  and  he  further  ad- 
mitted trial  Ms  right  could  not  be-  called  a  right  of  retention— 
for  heolil  not  receive  the  price.  Bat  without  defining  exactly 
what  waa  the  character  of  his  right,  he  said  the  result  nm*t  he 
the1  Witness  it'he.  had  received  the  price.  As  I  shall  immediately 
tuplnin,'  I  Jo  no!  think  that  this  case  torus  on  that  point.  But 
if  an  far  ft  is  necessary  to  advert  to  It,  I  most  say-H.  That, 
on  the  ones  ha  nil,  1  am  not  prepared  to  hold  that  tbe  factor  ha* 
any  Hen  Over  the  price  Which  he  baa  not  received,  oar  ihi 
brrKfltM  theTroetrltie  of  retention;  and,  2.  That,  on  the  other 
riahd;  rf'  Tie ihiW  a  lien  over  the  price,  or  the  benefi  t  of  the  right 
of  retention,  I  am  not  prepared  to  hold  that,  on  bankruptcy,  end 
on  the  balancing  of  accounts  which  that  event  requires,  the  price 
held  to  be  in  his  bands  cao  be  taken  out  of  hi*  hand*  when  tbe 
bankrupt  owes  him  «  sum  of  money  for  goods  which  he  had 
bought  from  him,  whether  thai  purchase  waa  properly  within 
the  actual  factorial  employment  or  not.  On  these  two  prints, 
VspeehiHy  on  the  latter,  I  reserve  my  opinion ;— on  the  former, 
viz.  that,  by  the  law  of  Scotland,  the  factor  la  not  in  the  sama 
situation  as  if  he  had  either  possession  of  the  goods  or  of  tbe 
price,  I  certainly  at  present  entertain  little  doubt. 

But  I  do  not  think  that  the  case,  as  it  stand*  on  the  actnul 
fuel*  proved,  njlM  either  of  these  questions.  Immediately  after 
tbo  eale,  one  of  the  reclaimers  (and  his  act  is  homologated 
hy  the  other  the  same  day)  goes  along  with  one  of  the  owners, 
to  the  purchasers,  discloses  the  name  of  the  owners  as  the  prin- 
cipals on  whose  account  and  for  whose  behoof  the  factors  sold, 
ami  deelrea  the  purchasers  to  settle  the  account  with  the  owners 
hy  payment  to  them  ;  and,  with  their  knowledge  and  consent,  a 
bill  Is  drawn  by  the  owners,  and  sent  to  the  leading  member  of 
the  house  which  bought  (then  in  London),  for  acceptance. 
The  exact  facts  as  to  this  part  of  the  case  are  most  material. 
Rankin,  the  cashier  of  W.  Smith  and  Co.,  the  purchasers, 
aires  tttll  testimony :— "Interrogated,  Do  yon  recollect  of  Miller 
'and  Fatetvon,  and  Mr.  M'Leilan  one  of  (he  partners  of  Clarke 
ami  Company,  calling  at  yonr  warehouse?  Depones,  Ye*. 
Interrogated,  What  did  they  call  about  ?  Depones,  Begarding 
the  settlement  of  the  goods  purchased  by  Smith  and  Co.  I 
thlrlk  It  waa  Monday  the  11th  of  February  last"  Then  fur- 
ther on  his  evidence  proceeds :— "Interrogated,  What  toes:  place 
when  Mr.  Miller  and  Mr.  M'Leilan  called  on  the  Monday  morn- 
ing before  deponed  tof  Depones,  Mr.  Miller  asked -for  a  bill 
in  favour  of  Robert  Clarke  and  Co.  I  told  them  Mr.  Smith 
waa  from  home,  and  Was  not  expected  till  the  -Saturday 
-following.  As  Mr.  M-LeJun  waa  very  anxious  to  get  the  bill, 
I  sent  it  off  to  Mr.  Smith  in  London  by  that  evening's  post.  I 
got  a 'bill-stamp  from  ode  of  the  parties,  bat  I  cannot  recollect 
Irtrhi'wbom.  The  bill  was  not  written  out  when  they  were  poe- 
eeiir.'  Ik  w«i  W  be  made  out  in  the  form  of  a  promissory -note, 
but  Mr.  M'Leilan  called  afterward*  and  told  ro*to  nukeitout 
'In'  Hie"  form  of  a  Mil.  I  wrote  It  cot  accordingly,  *Ud  at  was 
then  signed  by  Mr.  M'Lelhtn  aslt  npsr  aland*,    Ji'her«.we*e 

"iiotie  of  eh*  partner*  of  -Miller  and -Pawasln  -present:  when 
'M -Helton  signed  tbe  bill.    Interrogated,  When.  tiepworpartBin-s 

'■'  iff  MlHer  and  Palermo  called  In.  the  afternoon  .along  with 
M'lMtlan,  did  you  shew  them  the  bill?    Depones,  I  csatnet  say 

.  vtietlnrM  did  or  not.  lack),  f  had  »«a*n>  urahevj  these  the 
bill,  aa  it  was  fixed  in  the  momlngi  M'Leilan,  and  Mr.  Miller 
flrtd  It  In  the  morning.  Interrogated— Depones,  It  waa  Mr. 
Hitler  who  told  me  to  make  out  tbe  bill,  aa  I  knew  nettling 
•heart  Clarke  and  Co.  regarding  these  goods  till  Milter  and 
M<Lella»  atlhki  on  the  morning  of  the  nth  February  IsiO, 
Being  interrogated,  If  the  hill  was  despatched  to  London 
By-tbeLevenmsj  mall  of  the  llth,  when  did  it  come  bask  to 


Glasgow  signed  with  tin  firm  of  WilHrw  Soils  udfc! 
Depmics,  It  came  by  return  of  post,  whlen  eoaM  ma  bttrtn 
Wednesday  afternoon's  mail.  The  bill  sans  hack  m  ■  ks 
through  the  postuihSee,  addressed  to  tbefirm.  Ttafettasts 
in  existence.  I  have  not  the  letter  with  me,  but  1  uc  ?fa 
to  produce  it  at  a  subsequent  diet,  if  called  upon.  Betnec 
bill  was  returned  from  LondoDj  Mr.  faience  calke  aaaa. 
■net  desired  me  wot  tordelrrrr-  the  -bit ■  tn-isJ-Uilasi «  Qeb 


_ i  ton  the  price  of  tbe  goals  tc  Carter. 

Oo%  ac  Wdnne  ant  a  Miliar  the.  amount  t  nomas,  Is  in 
one  a  ibi|i  fur  .she  amount.  Interrogated.  WJm  tu  . 
object  of  Miller  and  Fatereon  catling  m  the  sankaai 
Biuitn  IftnilX^iTtrporc. (the -afternoon  of)  aUne*y  tbe  1*.- 
IfoBrnartirsBtjior.Whafdiii  bVeyanywa*  Hie- ejlject ntoa 
call?  :lfo,  wiiith  itfiWatnju  it  waa  objected,  soil  tjjvao  >b 
draWh.  jDrfrawstTlaryOBjIed  toady, Hurt  ssesihthllo* 
back;  it  wrurtti  be  given  *o;t*ietri.  1  de  let  molten  rteu 
or  nnt'I  tnentjaned  to -Miner,  and  Fulereoa,  when  il«r  bki 
Ike  aftenn>ost,"ihit  I  had  drawn  tint  document  in  tliesb**-::i 
bminplabe.«favprv*diaat>ry'Mt*.  lolerngstEO,  ffbriiw 
decline  re  sendtlta  mrsaagB  to  London  to  get  tie  all  tri 
amount  of  -trn.mjadn  in  tanour  of  Millf*  and  Pattrwn,  c  Nt 
•fthe  one  which  had  been  drawn  by  M'LeUan  fa  ton. 
Co.  f  Depones,  Mr.  Smith  having  booflbl  tlie  pc*,  ri ' 
both  pnrtiea  claimed  the  bill,  I  could  do  noUiiog  till  i"~ 
turn,  as  I  did  not  know  which  of  the  parties  to  give  it  t*  * 
terrogated,  Did  you  stale  thit  aayoot  reaion  to  Mr.  fti-4- 
when  be  called  t  Depones,  Yes.  It  was  Mr.  M'LeUitiiii 
sired  tne  to  diapatch  tbe  bill  by  the  Monday  enais|i  »■ 
He  told  me  ink  when  he  called  in  the  morning,  in  (firm'- 
Mr.  Miller.  Interrogated,  Are  yon  certain  tkst  it  mi  u 
when  be  called  by  hi  ■tail  and  ttgned  tike  bill,  ttuioti" 
yon  *o  to  dispatch  it  I  Depones,  Nu  (  it  was  all  irons*!  B 
when  they  left  the  stamp.  Interrogated,  What  *■>  Ue  n»< 
the  bill  waa  not  delivered  to  Clarke  and  Co.  »bs> }  «■ 
back,  seeing  it  was  drawn  by  them  f  Depones,  limjii^1 
quenue  of  the  objections  of  Miller  and  Paterae." 

Can,  the  aatesman  of  Smith  and  Co,  is  able  to  e)  '■* 
Miller  and  Pateraun  were  cogolunt  of  the  Ml  \a"f  •" 
made  out  in  favour  of  Clarke  and  Co.,  drawn  bi  tinat- 
tent  off  in  tlint  shapo  to  Ixjndoo  for  Smith's  anspu»» 

Then  M'Leilan  depones  ; — "  On  a  certain  day  aa  &■ 
February,  I  went  to  Messrs.  Smith  and  Co.  ikef'y 
Miller,  tor  the  purpose  of  getting  *>  settlement.  *>■  " 
said  the  good*  were  Clarke  and  Co.'*,  and  desired  lb.  8*<* 
Mr.  Smith's  clerk,  to  make  ont  a  bill  payabki  w  0*  t 
Ce.,  and  aend  it  to  London  for  acceptance  bj  lir.  sat 
waa  to  get  the  bill  when  it  came  back. 

I  take  the  tact,  then,  m  deponed  to  moatdistisctl;  bj  acu 
and  M'Leilan. 

Tne  owners  of  the  goods  wen  entitled  to  auks  uk*" 


price,  unless  tbe  nicWn  is*  *i ' 
ayment  being  nMneUtbsns^' 

How,  M'LelUn,  one  of  the  partner*  of  the  boost  slat " 
ic  sellers,  says,  that  He  went  with  Miller,  tasaw."*' 
.ettlement  directly  for  Guu*o  aud  Ot,  and  ssW-W** 
■  party  to  that  ■mregetmrat.  Tbe  oasliisr  of  tie  r*''** 
again  depones  expressly  that  the  facte*  l*M*i»*»*B1*|' 
tbe  price  to  the  owner*,  Clarke  and  Co.  Tb»  a  »•?* 
by  .the  owner*  on  Smith  and  Co,  and  Mat  »  *■■ 
acceptance,  who  doe*  tuxxn^mgly  aeoeptrt.   Usi****" 


peny  of  Clarke  awl  Co.,  and  ™...  «.--^-.- —  -,  , 
By  the  desire  ef  tbe  factors,  ihwprke  is  H*|'«*MM'  *** 
tnxte*  Om  tinMskaitr  MeVth-.  bsTl  sjsjsj  tWsJMftJ. 
The  tensor  assy  or  way-not,  1st  r*9*i«as|taMtW»t1Br 
■stand,  na  hlfi^U-.toamatm»^immS$S 0*j£ 

refereow  to  bar  pr*n«i«*.  ^ttfflslissMMIIsrr- 
he  acted  too  hastily  In  allowing  the  principal  *>■ 
mentor: the  prise:.  Bnttfn*  the &** tumw*}-- ^ 
artcwed  the  priw-i*»A-l<xaVai— «V[»  Wta^MJMg^ 
muss  abhlu  the  result..  Hi*:«Udati*  sMfMlggS 
which  he  may  wtlvg  tfib*  dt*ntsjv-  Isassssrsgg*^ 
purrjiaaers  to  attoont  to  the  oss*»*yna  t*»s*afgyag*r 
wkh  him  In  ord*  to-b*>  ssjah)  ks*nw*>  tjsM  *»«■»> iJ*" 
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IK  THE  COURT  OF  SESSION,  Ac. 


of  that  I*,  th*t  the  factor  ii  withdrawn  a«  an  interposed  patty 
between  the  owner  and  buyer.  Not  only  is  the  owner  made 
known  by  the  net  and  with  the  consent  of  the  party,— bat  much 
more — by  what  took  place,  the  direction  of  the  factor  to  too 
bujtr  to  account  for  the  price  to  the  owner,  there  remain  only 
owner  and  buyer — the  party  originally  interposed  Is  completely 
removed — the  right  of  the  setter  is  then  direct  and  unqualified 
against  the  buyer—and  the  obligation  of  the  hitter  to  the  teller, 
direct,  Bnqauifled,  and  peremptory.  Whatever  claim  the 
Interposition  nf  the  factor  might  hare  given,  Is  thence  wholly 
withdrawn.  Then  the  settlement  »W  take  place — for  granting 
t  bill  hi  complete  settlement  in  terms  of  the  sale — which  wat 
by  bat  it  (bur  month*.  The  owner  draws  on  the  purchaser) 
ind  (he  purchaser  accepts  the  bill. 

After  that,  the  claim  of  the  factor  could not  revive.  The  hi  IT 
wat  accepted  by  the  purchaser  directly  in  fcvourec'.  the  seller. 
The  purchaser  accepting  the  bill  was  ready  to  deliver  it  i  He 
li«t  no  groutid  personal  to  himself  for  not  delivering  it.  When 
the  factor  interpelled  him,  he  prudently  mid— I  must  let  the 
parties  settle  their  rights-  Bnt  his  acceptance  was  in  favour  of 
the  seller,  anil  to  that  document  the  latter  had  clearly  right,  be- 
in;  the  actual  settlement  of  the  price  as  directed  by  the  factor. 

The  attempt  of  the  factor,  after  such  settlement,  to  revive  the 
personal  claim  which  he  gave  up,  and  to  personal  delivery  or 
payment  or  the  bill  to  the  owner,  when  the  settlement  of  the 
price  was  thus  adjusted  by  hit  own  direction  to  the  purchaser, 
and  on  the  demand  of  the  seller,  is  wholly  incompetent.  No 
inch  claim,  once  given  up,  can  be  revived.  There  is  no  tight  on 
which  to  found  each  an  attempt 

Lori  Mtdmyn. — I  have  not  often  band  more  difficulty  in 
arriving  at  an  opinion  In  any  case  than  I  have  done  in  this  one. 
I  feat  there  most  beaome  fallacy  in  the  train  of  reasoning  which 
I  adopt,  which  I  hare  been  unable  to  detect ;  for  while  J  agree 
with  the  Lord  Ordinary  in  all  respects  with  the  view  he  takes 
of  the  facts  of  the  case,  I  am  unable  to  arrive  at  the  same  con- 
clarion  as  his  Lordship  does.  Your  lordship  supports  the  con- 
clusion of  the  interlocutor,  but  upon  a  view  of  an  important 
fact,  the  very  reverse  of  that  taken  by  the  Lord  Ordinary. 
IF  I  concurred  in  the  view  of  this  fact  taken  by  your  Lord- 
ship, I  could  have  no  difficulty  in  coming  to  the  tame  con- 
etailon, — hence  my  difficulty.  In  short,  I  have  been  much 
parried  as  to  the  opinion  I  am  to  deliver,  and  1  give  it  with 
the  almost  diffidence,  feeling  it  very  doubtful  as  to  whether  1 
bare  arrived  at  a  sound  conclusion  or  not. 

I  cannot  help  thinking  we  hare  had  too  much  discussion 
about  a  factor's  Hen,  and  too  much  attention  has  been  bestowed 
upon  this  doctrine  of  our  law;  and  perhaps  ourminda  may  have 
been  that  withdrawn  from  what  I  think  the  trne  principle  on 
which  the  decision  should  be  rested.  There  it  no  state  of  facts 
here  similar  to  what  arose  in  the  case  of  Harper  and  Faulde, 
which  presents  the  first  and  original  form  of  a  factor's  lien — that 
is,  a  right  of  retaining  the  goods  put  into  the  factor's  hands, 
till  tome  expense  incurred  to  him  or  by  him  to  another,  on  ac- 
count of  the  principal,  shall  be  repaid  by  the  principal.  It  ia 
only  then  that  the  extent  of  that  retention  cornea  into  discussion, 
whether  limited  to  the  expense  on  the  special  article  of  goods, 
or  coven  a  general  balance  arising  out  of  a  course  of  such 
dealings,  But  I  think  the  case  arises  out  of  an  extension  of 
this  lien, which  partake*  rather  of  com  pent  at  ion,  or, an  Mr.  Bell 
"presses  it,  balancing  of  acoonnts  In  bankruptcy,  which  he  ex- 
plains at  a  Bell,  184.  When  a  party  being  indebted  to  a  con- 
miislon-agent,  employ*  the  same  ngent  to  sell  poods  for  him,  not 
In  bit  own  name,  but  In  the  agent's  name,  with  power,  of  course, 
to  receive  payment  of  tlia  price  and  discharge  it,  as  if  he  had 
been  the  owner,  as  be  waa  the  seller  of  the  good s, — and  then, 
wbtle  the  price  It  unpaid,  the  principal  becomes  bankrupt,  be 
or  hhtesMitQf* cannot  demand  payment  from  tbe  agent,  if  the 
t»ce*»>  hw*  fceOrt  ptM  to  hioij  or  a  bill  given  to  him  for  the  price, 
withwrtHfloviajf  theefWM  to  set  off  thu  debt  which  the  bank- 
rttWd*(Wt#--**lrff  wrwHl  ha  or  hte  crattton,  who  are  in  no 
bnts*  potMftn  that*  th*  nsrtrtrp!,.  but  ttand  in  his  right,  be 
WHtvetfia  Uavnf  diMctvyagarost  tl to1  purchaser,  who  bat  not 
pati  eWptTCw,  Without  sHowing  thai  agent  such  balancing- of 

**w  the  tact*)  arc  thee*  :- Clarke  and  Co.  had  been  in  a 
conrtaef  dealing-  as  Merchant*,  on  the*«  own  account,  with 
Miller  'MM  PateMoo,  and  acted  alto  a*  aOmmis«ion-mer> 
clutter  and  they  bad  tratrsaetiotn  with  them  in  Hie  former 
Ontnwer  a*  tarty  as  October  18*9.  «n  99d  January  18*0, 
CM*  ant  Ou.  made  a  pwchate  from  Miller  and  Pater- , 


ton,  amounting,  with  a  email  addition  made  on  11th  February, 
and  after  a  payment  in  cash,  to  a  balance  of  £94 :  9a  It  ap- 
pears by  M'Leltan's  testimony  that  he  was  the  managing 
partner  of  Clarke  and  Co.  He  says — "I  did  all  their 
business."  But  lie  appears  to  hare  bad  no  power  to  use  the 
Arm.  He  says  Atkinson,  &c  offered  to  sell  tome  goods  to 
Clarke  and  Co.,  but  be  declined  to  take  them  till  he  founil 
a  purchaser  for  them  :  "  I  employed  the  firm  of  Miller  and 
Pateraon  to  Unit  a  purchaser  for  them.  The  employment  was 
before  the  ftlst  January,  because  the  goods  were  told  before  I 
purchased  them;"  and  then  he  says  that  "Miller  and  Pater- 
ton  found  me  purchasers  in  Smith  and  Co. ;  I  did  not  mako 
the  bargain  myself— they  did,  and  reported  it  to  me."  Thus, 
then,  Clarke  and  Co.,  while  they  knew  they  were  Indebted 
to  Miller  and  Pateraon,  placed  good*  in  their  hands  to  be.  sold 
In  their  own  name  for  Iheni,  which,  if  tbey  became  insolvent 
while  the  price  wat  unsettled  anil  not  paid  over  to  Olsrke  and 
Co.,  might  confer  n  right  upon  Miller  and  Paterson,  to  balance 
against  it  the  debt  which  they  previously  owed  Miller  and 
Pateraon. 

I  tay  while  the  price  waa  unsettled,  by  not  having  readier! 
Clarke  and  Co.,  and  whether  it  was  in  Miller  and  Fatcrson's 
hands  or  not,  provided  they  were  ttilt  entitled  to  receive 
and  discharge  it  in  their  own  name.  For  it  is  important  to 
observe,  that  in  such  a  state  of  matters,  the  factor's  lien,  anil 
this  extension  of  it,  applies  not  merely  to  the  goods  themselves, 
but  extends  over  the  price  of  them,  till  the  price  reach  the 
principal,  or  he  is  entitled  to  exact  payment. 

For  the  nature  of  the  dealing  in  the  sale,  of  good*  by  a  com- 
mission-agent, necessarily  implies  that  tlie  agent  KivE*  delivery 
of  the  good*  to  the  purchaser,  and  tbatdivettt  bimself  of  his 
right  of  lien  If  this  depends  an  possession,  and  is  lost  when  he 
quits  the  poaseaslon.  But  this  is  equitably  obviated  in  this  way, 
a*  Mr.  Bell,  vol.  ii.  p.  116,  says,  "  The  lien  extend*  not  only  over 
good*  themselves,  but  over  the  price  of  goods  sold  by  the  factor, 
if the  price  be  payable  to  him  and  ehli  unpaid  ;  or  if  the  bills  are  in 
his  hand*  blank  indorsed  ;  or  even  if  he  have  power  as  factor 
to  levy  and  discharge  the  debt."  For  the  same  principle  must 
apply  to  the  price  while  it  remains  unpaid  by  the  purchaser. 

Now,  then,  apart  from  tlie  permission  to  allow  the  bill  for 
the  purchase  of  Clarke's  good*  to  be  made  by  Smith  and  Co. 
in  their  favour— a  point  I  will  consider  bye  and  bye — what 
would  have  been  the  position  of  the  parties  upon  Clarke 
and  Co.  becoming  bankrupt  ?  Could  their  trustee  bavs 
claimed  payment  of  their  goods  sold  to  Smith  and  Co.,  the 
price  of  which  was  in  Miller  and  Pateraon't  band*?  or  would 
he  be  entitled  to  receive  ft  without  setting  off  the  debt 
duo  by  Clarke  and  Co.  to  Miller  and  Paterson  ?  I  think 
not.  On  the  principle  so  fully  commented  on  by  Mr.  Bell, 
which  he  terms  the  balancing  of  accounts  in  bankruptcy,  as 
being  a  more  appropriate  term  than  compensation,  "  by  means 
of  an  equitable  adjustment  of  dibits  and  credit*,  to  avoid  gross 
and  manifest  injustice."  This  it  explained  by  Mr.  Bell,  vol,  ii, 
p.  124. 


..'■  18*):- 

"3.  In  compensation,  the  debt*  mnst  both  be  liquid,  or  capable 
of  immediate  liquidation, 

"  This,  however,  doe*  not  hold  a*  to  the  balancing  of  ac- 
counts on  bankruptcy.  If  one  party  hate  failed, anda  demand 
be  made  on  the  other,  he  will  not  be  obliged  to  pay  tbo  liquid 
debt,  and  came  in  us  creditor  only  for  a  dividend.  The  im- 
mediate necessity  for  payment  of  the  liquid  debt  is  taken  away 
by  the  bankruptcy)  and  there  1*  no  impediment  to  the  equity 
which  holds  tbe  one  debt  an  extinction  of  the  other." 

Mr.  Ball  goes  on — (p.  13l>-"Of  the  parties  between  whom 


"I.  Wstaro  the  factor  deals  in  his  own  name,  suiking  that  of 
the  priudpai,  the  debt  ao  arising  may  be  compensated  by  one 
dee  by  the. agent.  Tbitt  it  law  on  the  continent.  Ill*  also  tlie 
doctrine  of  the  English  taw,  as  we  bate  already  hod  occasion  to 
BTitbe.  In  Scotland,  there  have  been  some  late  decision*  fixing 
the  doctrine  in  the  same  way." 

Mr.  Bell  founds  on  four  caeee  which  he  approve*  of,  which 
support  this  rule;  one  of  them  is  the  case  of  Jolmson,  which 

.  wat  commented  on  at  the  bar.  Now,  then,  if  tlie  fiic  ter  baa  not 
given  up  bis  right  to  receive  payment  of  tbe  price  of  the  goods 
cold  by  hiilt,  I  think  Clarke  and  Co.  could  not  ctafm  this  [itice 

,.  from  Smith  and  Co.,  bat  must  leave  the  claim  with  Miller  and 
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IVerson,  with  all  the  privileges  they  hire  nf-a  balancing  of 
accounts  in  bankruptcy,  so  as  to  enablo  thuni  to  sea  it  off  against 
the  debt  due  to  them  by  Clarke  and  Co.  i 

.     Hut  1  concur  with  the  Lord  Ordinary  in  HiB-nkr*  Of  the  flints 

The  Lord  Ordinary  saye  *-*■■■■■-■  

"    .  than  attach! 
:lpals,  or  even 

the  bill  in  their  name,  because,  btfor*  th*  iitl  *»i  Wiving,  *MIm 
thit  relative  situation  of  trio  parties  remained  urtthtniRtti)  Miller 
a'nv  V«ter»o«  inw*f«id  ia  prevent  >aj  alteration '-iaj  lb*  fAtast 
tUm  by  ttMerrtlretf  seonrity  might  be  affected;"   !  ■  1.1 -.     ■  >< 

IV  in  4*1  teesear  thai  M'Ia-Uwi,  Clarke?*  par  t  not,  wa»  MCrdrhely 
»n*)oiM'io  Imwa  tetltemant  at  aim  trepanation  <m  ie  tlteealeef 
these  Rood*  ■  purchased  by  llimtfrom  Atkineon,  wttli  the  Tie*  «f 
reiamer  money  apnVtfcesD.  '  They  had  bee*,  deli  tared  tatimiih. 
sod  OaVon ilrt-KeUuftfy,  *i*h  a  receive-new  from  Mitkranci 
.l'.iisrsofj?  "tin  irrfdlly  were  ■  Clarke  'and  Co.  eoncaalel  in  the 
»rs>i»rtWit*n,  -4h»  whetfeomettt  the  guoda  were  rejected  al  Infe- 
rior, these  «re  tent  bank  to  Milter  ami  Fatsnonwith  araeeirer 
i«itbfl*m:Hinith  «nd  Cii.,«drtr(=iwd  TO  then*,  on  Brji  February] 
■twV theft  when  the  who**  purcliase  is  adjusted,  the  invoice  la 


mid  -CM.  iW'luiifllvtftofii  Miliar  mid  Peterson.  This  irall 
firmed. tap  Rankin,  the  cashier  »  Smith  and  Co.,  who  meat 
It  ai  a.|iurjiliase  from  .Miller  and  P/ateraoo,  and  that  the  price 
of  the  goetls  pvaa  to  be  on  a  credit  of  four  months.  Tliis,  then, 
wee  settled  on  the  8ib  February;  and  he  adds,  that  he  knew 
nothing  nf  Clarke  anil  Co.  regarding  these  goods  till  Miller  and 
M'Lellan  called  on  the  morning  of  the  1  Uh.  Accord ingly,  (>» 
Monday  the  nth,  M-Lclbui  called  witli  Milter;  end,  as  Rankin 
sav*.  M'Lt'llan  was  very  snxiona  to  get  tlie  bill  in  favour  of 
Clarke  and  Co.,  and  that  Miller  assented  to  this,  and  it  was 
M'LvlliiTi  who  desired  him  to  dispatch  the  bill  for  signature  by 
the  Monday  evening  mail.  The  bill  was  not  written  out  in  the 
presence  of  the  names.  Rankin  gives  this  account  of  it—"  It 
wis  to  be  made  nut  in  the  form  of  a  promissory- note,  but 
M'Lellan  nailed  af le '. wards  and  t<dd  me  to  make  it  nut  in  the 
tnrm  of  a  bill,  I  wrote  it  out  according^)',  and  it  was  then 
ciifned  by  Ai  Lsdlan  as  it  now  stands.'  There  were  none  of  the 
partners  ot  Miller  and  Fatcraon  present  when  M'teltan  signed 
the  bill."  This  atatuinent  about  the  form  of  a  promissory- note 
being  what  Millar  pgreed  to,  is  .confirmed  by  Rankin  when  an 
attempt  was  made  to.  get  him  lo  medifj;  tlus  statement;  "and 
he  reiterates — "  that  MTjellan,  nheii  lie  called  by  himself,  de- 
sired me  to  make  out  the  document  in  the  shape  of  a  bill." 
Now,  I  think  this  a  not  unimportant  statement,  that  Rankin, 
at  an  afier-part  of  the  day,  and  in  the  abs,enep  of  Miller,  and 
without  notice,  to  biie,.wei  prevailed  upon  by  M'tellah.  to  depart 
from  the  instructimia  fie  had  received  from  Miller  i"  the  morning. 
Till  then,  he  knew  nothiug  of  Clarke  and  Co/s  oonuL-ctino  wit(i 
the  good),  and  could  onlv  act,  in  altering  the  rights  of  the  pair- 
tics  regarding  tbem,  in  so  far  aa  he was  authorised  by  Stiller. 
Nuur,  1  know  that  adopting  (he  form,  of  a. bill  instead  of  a.nro- 
/niiisory-note.  ']>t  in  poiutof  obligation,  after  delivery  of  tjie.  bill  to 
Clarke  and  Cii,  of  no  consea.iu:iice— tfid  one,  is  equal|y  |araijsoJ£ 
a*  the  oilier  to  enforce  payment,  (o  tlianj.Vut  Itniay  be  very 
different,  sun"  J  think,  ityt  io.mthe  question  o£  renal  Ojfljfw 
petraiwion  m  inake  out  tlie.ooJJBaUoo  irj  favour  o^.C'arka  And 
,Cu.  befiira  fte  ((ill  i»  delivered ,10, them.  It  laeMunArBaas* 
t^rece'I.HUtfl.a  iKicmiisiun.  (ifl.'.T"*  (It veil  here,  when  Cju^  and 
Cii,  were  fo'liaye  ru  ciimmcli.uii  Sviib  (lie.,  iuakini  of  l.r,e  note, 


<;iiinm(;tijMi  with  (liej: 

actually  draw'.iijn- their. 

....  .;  _.,_   ...__  Co,  to  pay  to  dwm  the  amount.    Whfln  if  6 
^licrely  a,  pmmlssorj'-notu.ip  .tlieir  Javonf,' wifh'iire  grantVr^ 


tliH'u  i-hen  tliey  a_...     . 

Uiniil.Sinith^nd  Co,  to  pay  to  tlwm.the  |M< 


proinise  to, nay  to  them,  n«tt  v<l  A»y  rpauust, /r'om  them  as  en- 
t'itlw!  to  d.VmVuid  tlii«  pajmriil^'it  a'  rsi-i-i-pf.nrii  J  toVv  by 
the  permission  of.Miller  and  falersori;  irJoea  JtM  (pit  Ws 
rr/a>-  rhore  essfl^  fe  i^ed;;fii]mTlrm'  ,otrler.i    WMTlkVi  'aejkrly 


rtm^yhore  pasfly1 
-ibai/^htitwaaimt,      .    , 
"       ■         adriVthH-Wfl, 


f^-ClaTlceiWttJ'brl 
.   .  rMlaWi^'rraWgWie 

back  at  an  after-part  of  the  day  and  prevailed  on  Hankin  to 
alter  what  Miller  bad  alfrewl  l^Rv  gtTting  it  drawn  out  in  this 
way.  and  then  subscribing,^  fuj]  VJltflle  and  Co.  At  all  eTunts, 
this  is  no*,*lrtt  Miller  agreed  te,.  „_„_   „., ,.        ,.„,,     •» 

■•iVenttll-ihA/fiaTlnglMdrktd'nyiW.rV;-.^ 
bv  M'Lellan,  for  OiWkw  aau  Cd.j  WrhVrtlt'whi.  communication 
w'rthiMHIwuail  Pflteraoo,  is  «mtlofft>n  rim  *refliHiJuf  the  l>l(n, 
and  would  in  ousrseet  post  be  Tetatriied,  waiptw)  bytiniith and 
(Jo,  Uii'Wiilomiia)',w»ei»ag,  tiie  I3da    Bo4  aoraetsjirigl'must 


have  alarmed  MUbrr  and  PaterscB— wy  yoaany  lis  m 
snuiety  to  gel  the  btH  made  not  ip-  their  awn  tunc,  fen 
sake  of  getting  cash  upon  it;  and  tliisinade  then,  iDttacm 
of  tlie  very  n««  day,  the  ia*,  apply  to  Kan  kin  tonalita 
permission,. which  waa  so  their  parti a^tstearauiMi  Tk> 
were  not  bound  to  give  op  their  Wgaliigkrto  sentnrens 
themselves,  aad  were  entitled  to  maisl  obahj eaoiar  sirai 
M  wn  fi*  payment  to  ahemselres— ni  whk*,:  fctta  wru . 
'     ■'  '  '-ifikrae-nrlu. 

AbsattMsslJ 


smeltqtrteitdeaeaiAaiipraBt  H 
Mdtttis,.beW^>(AsBd,.dss7addtaasedLfti«>rla  . 
letter'**  IStbuKbbtvar}'.  -<;isH-k»,aed;CcAii»a-rj  l> 


fliff»t*so*iiB«i!tlieiposiiin»  nfiiae.fnraiesli  affitajnriin 
J«Owl-n01sJ'«aeoabnrlclpU  may  snmefaewMssIJa  Isa-nnrs 
add  uliiun  meit!em*qlna,ithJ  tha  eraditOM  ;'ihat  stsawjaana 
beniisncakaTiUaptritba  anrtfesa  as*  ba— awwheMn.  latHtot 
rritaia  OMMiissMla  with  ■»(*  'SKHiiCettxinctftigias ■  U»  raid  ^ 
pre <iani4y.  hjstd,  I umi tj.«j  ssslanawg  ■ai ■  aa— al nas  .  Ksw.  1  tai 
tiurxiwaaiButaUeBitcserAl'oftfte'psainawiratbTlUkiBriFw 
ton  t»  dikw  lo^twaotrref  Clarke. and  Co.'iBafaiaeBae-tana 
aioiieiiticelrinva'imiia.on.their.part..  'Che  recsl  .uiiw 
antwTadUte ;  iiitlikianhadfollowmlasponitj— thitis,ik^n 
not  deliveiud  loObukeaml  Co.,  and  it-inoow  the  ssa^n  <" 
mnlttplepoiadiag  at  Smith  and  Co.**  ioataiior. 

Hare  cornea  in  the  isnaecMnde  of  the  atsaaae  <n  the  irzi 
the  obligation.  Clarke  and  Co,  wonkl  nnteve*  bsn  »  san. 
aa  aaaiamd  in  the  making  of  the  notes  they  coaU  mi  ts*' 
■HhsIih  aiihibiied  their  name  aait ;  itwowai  bareTea&w^a 
axiUataral  undeTUkingoa  tlie  part  of  Smithand  Co,«M.f 
and  Pateraou  hid  aasented  that  they  ahnoM  irrani  iiMir- 
misaoryjiote  in  laeuax  of  Clscke  and  Co.  New,  hart  Viti  r 
right  to  insist  on  ttaeeondrbkMi,  which  they  had  mrirbtu.r 
did  uothiegtu  acquire,  satdwfaaub  wa»«o-ini«»*«iu**f  n»* 
I  admit  that)  inyrwnting  this  unrmiamon,  Miller  diicaeii'- 
principal  for  whom  he  was  acting;  and  I  da  not  ssrtirt 
atowt  wio.diBcaoaea  his  prlitei pal  ia  astrJlM  m  all esats»i« 
tills  diacloaare,  when  be  flnda  be  ha*  haea  imprndwiiiii. 
BO.  lf,kithecoorseofBBnie,sndr)iwoiwtli«t™i*«r™srt 
pietad,  and  ia.the  wutee  of  cnmpleting  it,  the  agect  dm-1 
thapriiiBpal  for  wham  hell  dealing,  •heirHfi  lh*t  t*  nr*-: 
(ended  to  Isold  suauetf  out «a:dcelina>  Onea*  earn  aoMol-r 
haps:  waaimt eulborited  to  do  «u,-,-andiit  asay  be,  aaat  a*  ■  I 
she  grasirrfs  mr  faring  or     '■*  "" '" 


aoaapel  Janwaaatnt  af  tbeitiaaeadJooiwaii' 

ikoted,  sold'  thhiKornla.iB/liiliiwe  Hwroai.uehveard  sadv 
them  to,il*p»rt^^r'ii»jliB,owt^r4as«/wu*.4l»(s>iisfcii-i 
owuor-of tswgseda;  hdnoNiif  ba«aH>l>»aiwMr*aaBl|TBisn 
awl,  tmifr  mldyasaaaiajsaiaataria  jrtalfciesla^araatesua*1 
itsHiia ,  of .  *v  perMHt  i wo^^lUd  r  *u,  aaesd  3Th>M.  to  ataw  if 
eaMagBihe.,waa  a4tUae>iBgraedi  *fia«-.itte  inejainn  is  ' 
iprta-semiliLr*  aride  otttiiw^namenf  dMaataapaLaMaKt 
ahjMet.  n]aeeilU^y««s>»t^-.ia*i*bi«.^a«L«Tsw<>d  a  be 
any  thing  (bna  AUtwadi  upan  ds^l,i*sark,i.«n  the  < not  r- 
ciple  aa  a  stoppage  in  tfawalHi csVayssaatqWanWasssfit** 
ioas«s1tJftaejas*^ijat|atfctass^  l' 

.thuncif-'tftis  lr*c»hniM  aVfassJsss/srsii ajaatO* the eSat' 
•Was  It  not(to,r«t»arwe.  jtiWeaitsnVeiUsSioa.ieer  ■"" 
■10*  i'rfehaatymtbUi".  e*l|,thdoolfcrifc*fci***illrt  set ! 
MM  ivbrifre  tl«*ri0(l-foj*ho-.«oswnj  M'dltatsssUawa 
jtrtnish  asi4.^,>,t»iba(iaeaaHnMdlKK  ssrJidssf  aad  raw 
the  .s*onUr  ofi  i*ir»ei.efflBV^.l«i«nd  «ea<ws  (an  ■>■  i»» 
4irl*j  and  noir.as  ,the>il»si»alhbsaaseJsw»lr«ta«»**«'M 


.tssa^«rd)(CsatkftM<lie0,9i(L.._  

*k-oaF>«ti  1»  ^alN>lMtof  .iAkwiaiweeav  ******** 
«il»,a^r#sTJ«*  ^rjseHAlrirdthdKilsVceae^J**--!^'  P* 
aritftjrfCH  otemsat„«f  ,n»qksri»*ro  oWasaalsaajtf"** 
ipwpoHinaaW  toThMHltNa^oa.w?iMrjs3srNfiwas-tJ»^ 
MMbJitoslsTiae  .MsMtke  d^teifJbaw^nsstBaM  As*-** 
and  Peterson)  were  authorised  to  receive  aagsnasaasprg 
■ai*lrMi'ao«,.i)r,  the  riaAt  tbrjsJOtive  it;iitt*>.»|s»*g' 
amittmlliiHl  haM^q  aakmnds  tssteteWdiiaaJail  »■»■  ■** 
ai rff*Hws,  XlisaM»nJMa«Mk*sfl  a^iiawaail  awe1)*!  asaaw 
are.  toiaVv**  «1*Meiw  ta-ua»,»iriri>ui  sst<ssnW'a«t»*sr^ 


[852.1 


IX  THE  COUBT  OF  SESSION,  &o. 


inn  Ihin  [hoy  do,  can.  insist  upon  intercepting  the  payment 


uptcy  of  Clarke  and  Co.  the  inro  doe  hy  them  to  Miller 
ml  PsknoDr— the  effsct  of  doing  otherwise,  being,  that  wlule 
!?krlit'  and  Co.  recover  full  payment  of  the  goods  auU 
ur  ihem  hy  Miller  and  Puterson,  they  (Miller  and  PnterMil) 
in  only  rink  for »  dividend  on  the  estate  of  their  dobii*  for, 
U- iprnds  purchased  from, them.  This  seems  so.ir*. manifest 
irjuHiee,  ard  riontrery  to  the  law  J  And.  stated  m.Mry  B«J1, 
)u  the  nenonmn  j  think  MiUer  and  iFalersou  Ann*  ipteirail 
11  their  seBoiVTanHsi  by  them1  ao  early  jnfith  Hwclv  against 
knith.aiul  (teg .  ij  usi .  at  they  wnald  hana.iddnnijf  OtxnioiW 
irance  between;  Miller  and  Kan  kin  on  Ilth  Ifebrnary<dhad 
ever tafcenplacn'i  i  .that  is,  to  deliver  the  btil  tu  tlii.vfc.or  to 
ay  tiiero  the  prike  if  not  delivered  print  to  lie  aspiration .  of 
iur  months,  front, 8th  .Eebreaiy.  If  Clarke  and-  Co.  nruat 
tiifer  a  balancing  of  acunuata  io  bnrikruptoy.iil  is  0*0  of  the 
i<ki  ilicy  exposed  ihnnnnlrm  |o frnra  selling,  taflir,  goods  not 
i  their  own  name,  hut  through  metro  of  a  oummisakra -agent, 
nil  in  his  name — our,  howEvtr,  sclented  and  empowered  by 
lemselves,  and  to  whom  they  knew  they  wes*  already  in- 
cbted, — and  perhaps  selected  for  thti  aery  reason,  that  being; 
idebted  to  them  at  the  time,  they  might  hope,  that  ea  strict 

reckoning  for  payment  might  not  be  insisted  in.  It  was  a 
flit  payable  in  fourteen  day'  from  its  contraction  |  and  if 
ipse  goods  were  put  into  Miller  end  Patnnon'a  hands  for  sale, 
bich  would  serve  at  a  fund  for  balancing  accounts  between 
ifm.  they  might  expect  that  so  strict  n  reckoning  might  not 
b  eisctcd  with  them,  as  they  were  clearly  then  in  di faculties. 
,j,  then,  I  agree  with  the  Lord  Ordinary  that  the  permission 
>  draw  this  note  in  Clarke  and  Cu-'s  name  was  recalled  in 
lie  lime,  I  am  for  giving  decree  io  favour  of  Miller  and 
jrersun,  and  preferring  them  In  the  muittptepotnding. 

Lord  Caclcburn. — Notwithstanding  the  mob  of  thing*  willed 
leas  by  which  the  ease  in  encumbered*  (there  mem  to  be  above 
iree  doseD  of  Hum),  my  opinion  of  its  merits  may  be  stated 


itt>>raon  jointly,  to  make  bet  the  bill  for  the  prioe  in  favour 
!  Clarke  and  Co.,  Is  anmefent  to  decide  the  com.  Aasmiag 
le  lien  now  contended  for  by  tlie  factors  to  hnre  existed, 
lis  direction,  eenaurrid  in  by  fas  /deters,  amounted  to  a  dls- 
i urge  of  it.  II  was  an  order  by  them  to  the  buyers  tc  make 
lynieni  to  Clarke  and  Co.,  their  constituents.  And  this 
tier  was  so  to  obeyed,  that  the  bill  was  made  ont  na  dn- 
rnd,  and  was  accepted  by  the  buyers.  No  doubt  thu  faotora 
I'leavoured,  after  this,  "to  wtthdrawfmm  this  arrangement 
fire  the  bill  was  drfcsswd;  and  the:  Lord  Ordinary  holds 
at  they  were  entitled  to  dome.  Bat  I  cannot  concur  in  this 
iini-n.  I  con  nee  do  right  that  they  had  to  break  the  com- 
ict  merely  because  they  come  to  take  a  diftrenC  vietr  of  their 
parato  interest  Thoy  had .noMnoswirfght  to>  do-  this  than 
ey  would  have  had  to  secnl*  written  drssK  gi«thg-<hp  thotr 
tn,  after  tbev  haoVcarrimunicsWid  this  order  to  their  em 
nyem.  They  had  parted  wilh  aov  lien  that  they  had,  and 
"Id  not  reeoj  It  at  ptMumteV' 

But,  lest  I  he  wrong  i  n.  tblnview;  and  fast  itsbouH  be  flam  d 
tit  Clarke  and-'  «oi.ir«e.-Mttttled  to  terratttitho'iriRtruutiou 
ey  had  vtven,  *iid,  th i-csslmwhotevMlktvtihery  hurt,  I  must 
d,  that  I  agree  wsilr  trie,  ilosdi  Ordinary -r»  thinking  that 
>  lien  -rxistod.  "Not  thiol  Its  exts^uoe-wos  e.tolodstl  by  the 
*tbnt  the  wriuewos  it*  Ilia  -Una  hands  of  purdhseeia,  nan 
ncemieaUM  owl  ta'ihs  wmialipossMdon.'of'this  footow;  be- 
am Looa<^Ttitth>bi<srtahtd'tra«m!fsrtbT,*'licTJWit'ew  prism 
II  »npa1d-*ndl^ beat  tot  bjiferkil ■But  the.  Objection  -lafthWt 
is,liuais<aAt>clasutd  wacceahtiota  dwbtaiistag  oM  of  this 
rttculat'seOe^sMileua  oiimgF>faHo*aI#nMiaM**  ItU  OA-iit- 

■^■thMiretemfiobtantrw^MW.i^^^^ 
ittsrmte>'W'tougb*itcrl«!iets»^^  — 


U*d  Almwiu). +-3*1*  .is  vdWntt  hot**,  wdtona  te'Whlehl 


goes  on  a  special  agreement.  I  am  of  ophiioB,  in  the  ls(  place, 
that  Miller  and  Puteisou  had  anSident  possession  of  the  goods 
sold  to  Smith  and  Co.  to  orette  a  Hen  as  factors  ;  id,  I  think 


in  their  jnim*/r  lint,  3d,  the  claim  insisted  ii     _ 

eon  VSiollowai  oaacotmut  of  lion,-  but  m  tm  aaotbet  transaction 
■JIbIhh*  .(nun-,  the*!  nattem. 

-  I  oonciir  Jn;tbc  words  of  the  Lord  Ordinary's  int-irJoeuhM-. 
The  «Witl  » for  «,  debt,  but  the  debt  is  not  foradraacea  raade 
by  Miner  and  Pstenan:  if  it  had  bee*,  a  factorial  debt*  they 
o*«W  tar*  itttped  it.  If  they  bad  got  the  mo«*y  iab>  Uieir 
haods,  at  the  hill  drawn  payable  in  theii  own  noma,  them 
they  eouki  have  stated  componeBtlon;  .'i'liey.  might  eaji,~- 
hcro  is  a  sum  of  money  io  oar  hands, *n4  we  weiaotitlBitito 
plend.compensntioa  on  It  ngiiuBt  Ulttrbe  a*d iCo.  f ut'  thenielpt 
dne  by  them  to  us.  But  they  ncres  got  the  :moneji>-in;.an 
absoiuts  capacity,  into  thou:. hand*  All  thsjr.basl.awlLiMP 
plead,  in  »  right  of  UcQ  as  fiMtors,  wbicibl  will  mwol  all  fai>, 
torsal  debts,  but  not  cxerlnsk), Mw,  The  aotooBt,., sued  on 
is  not  a  factorial  tranaaaUen.  ■l.ahv)'  agree  wilibv  tlwi.-Lord 
Ordinary  in  thin kiug  that  there  was.nft  oomtitetet  Haires — 
that  Miller  and  Pa  teuton  tlmeously  stopped  and  prevented  tbo 
delivncy  of  the  bill.  I  agree  with  UmLosdOnainary.  entirely. 
The  Court  pronouneed  the  following  ^nterlewIrto^^~- 
"In  point  of  fact,  find  that  the  fund  in  mttKb  fa  iho  price 
of  goods  sold  to  Smith  and  Co,  the  raisers  Of  'the  rnnlti- 
plepoinilinz,  by  Miller  and  Patcrson,  commission  agents  for 
Clarke  and  Co, :  Find  those  goods  were  delivered  to  the 
buyers  by  Miller  and  1'aterson,  In  whose  hands  and  custody 
they  were  placed  for  that  purpose  :  Find  that  the  goods  were 
sold  on  bill  payable  at  four  months:  Find  that  the  debt  in 
respect  of  which  Miller  and  Polemic  claim  security  over  the 
price  In  Smith  and  Co.'s  hands,  does  not  arise  from  advances 
mode  by  Miller  and  Paterson  as  factors,  but  consists  of  the 

Sice  of  two  parcels  of  goods  sold  by  them  in  their  own  namo 
Clarke  and  Co  ,  one  of  which  was  sold  before  the  Bale  toSmttn. 
and  Co. :  Further,  In  point  of  fact,  find  that  Clarke  and  Co. 
being  desirous  to  obtain  a  settlement  of  the  price  directly  in 
their  own  favour,  one  of  the  partners  thereof,  along  with  Miller 
on  the  part  of  the  factors,  went  to  the  premises  of  the  buyers, 
and  that  Miller  then  stated  Clarke  and  Co.  to  be  the  sellers 
and  the  principals  In  the  transaction,  and  desired  the  buyers 
to  account  for  nnd  settle  thu  price  with  Clarke  and  Co ,  as  the 
owners  of  the  goods  to  whom  the  price  was  due  and  to  be  paid, 
and  that  a  bill  was  accordingly  drawn  by  the  owners  on  Smith 
aud  Co.,  and,  with  the  knowledge  of  Miller  and  Patcrson,  was 
sent  to  Smith,  then  in  London,  nnd  was  accepted  there  by  the 
lending  partner  of  Smith  and  Co.  :■  Ttfrther1,  find  In  point  of 
Ikct,  that  after  this  coin  muni  cation  Dy  the  factors  to  the  buyers, 
and  after  the  bill  for  the  p.rice  was  drawn  on  the  sellers  by  the 
real  owners,  and  sent  on*  to  Smith  for  acceptance,  the  factors 
Miller. and  Patetsou  desired  the  bill  not  to  be  delivered,  and 
de  In*  tided  from  the  buyers  payment  of  the  price  for  themselves; 
and  Ihat,  as  Sihlth  rfnd'Co  did  not  wfeh  to  involve  themselves 
In  Ally  dttttctUty,  tills  demand  atone  prevented  dt-li  very  of  the 
IJJI^OdrnWu  oh  Smith  and  Co.,  to  the  ownera.ln  whose  favour 
Smith  antf  Co.  nad  accepted  W,  and  id  whom  (hey  were  ready 
t<V ,,;;-Hv;:r  timi'pay  the  same,  if  In  safety  10  do  so:  Find  In 
pifqtJdfK*,  thai  thereafter  Miller  and  Pa terson  could  hot 

'weaver lie 'price'  as  111  competition  with  the  trustee  on  the 
scniie-BTrqfcd  'estate  of  (jlaik*  and  Co.,  not  ntttlng  any  Ifcd  or 

^*-^$htiOii  In  dt.  drC^BtAncCSUt'tny Wafer tfram. 

Jj^pH^rf 'abittng  «thet :  ■TheaBrf.'rHirpd  the 


„  aad  adhere  to  the  "'inbsrldtitrtor'  recloitoLd 


r.Hfl^ri?(7T:ALp(A»l)*R  W.  RoDEBTSOSf,  Pfflfflfaf1.1 

i  JfcMEH  fta*HiJt,  Ikspondent,  ■■; 

JlfJioial  K'nutor— /Titso—  Jtohl  t/taia  jit&aalJtyUar.lm  IWiitk'to 

li.ir.  .i::ii!^>ij*J'j/5trianralo/t4«>!K!fcrjr  a»dirqwiimtiani\mi:  •■.   ■ 

■-.;'jb'he' nctitioitet  had  bom   uppointeii.  jndicrsJ  -fee tor 


EErOHTS  Of  OASES  DECIDED 


Ml 


Upon  the  estate  of  Calziemock,  belonging  to  Mrs.  Jane 
Gl.raham  or  M'Farlane,  pending  actions .of^reduetipny at 
her  instance,  of  titles  upon  which  the  estate  was  possessed 
by  another  party.  In  these  reductions  JJia.-ii'f  arbmn 
had  been  Bneeessful.  -    <  .-■  ■ .  i    .•■ 

The  prayer  of  the  petition  vu  asTdlloW**-^ .  " 
"  the  accounts  of  tba  petitioner  having  t«en  BpjiroVed  at. 
to  recal  the  sequestration  of  the  said  property,  and  to  exbnef' 
and  discharge  the  petitioner  of  his  whole  actings  and  Intro-' 
missions  M  judicial  factor  foresaid,  and  tojrrant  warrant  to  the 
clerk  or  Accountant-General,  or  other  officer  of  Court,  Custom 
dier,  to  deliver  up  to  tba  petitioner  Llic  bonds  of  caution  lodged 
by  him;  or  to  do  otlicrwbw,"  &c, 

The  aprJieMiou  was.  opposed  by  fake  respondent,  who 
had  advanced  money  ot>  the  faith  of  the  titles  which  had 
been  reduced. ,  .It  was  objected,  inter  alia,  that  the  ju- 
dicial factor  bad]  &a  such,  no  title  to  apply  for  a  reoal  of 
the  Beqnestmtion.  ■■    . 

The  Court  pronounced  the  following  interlocutor: — 

"  Of  consent,  and  in  respect  that  the  factor  has  no  good  title 
to  pray  for  recal  of  the  factory,  allow  Mrs.  M'Furlane's  name 
tobead'dSff  to  the  petition,  as  the  petitioner  for  tecel  of  the 
seoueMtratuni ;  and  remit  to  the  junior  Lord  Ordinary  to  feu 
quire  into  the  facts,  and  to  report," 

A*L Robertson, Saodibrd ;  W.  Hair, 8.B.C.  At/mi.— All,  Dean 
of  t'actdty  (Marshall),  Horn ;  Paity  Agent.— C  Clwfc— (F.H.) 

8th  Job/  1852. 


No,  298. — Wifxuur.  Baird  and  others,  Rait*™,  v.  Ro- 
bbd-t  Salhond  and  others,  Shareholders  in  the  Kil- 
marnock and  Ayr  Direct  Railway  Co.,  Objector*. 

Bailway —  Subscribers*  Agreement — 'Provisional  Committee, 
Powers  of — A  provitionrtl  eommittet  pramattd  a  raUmag  bill 
before partiavunt  in  184(1,'  mdthen  -wilhlrta  H.  They  promoted 
a  teeond  bill/or  tfm  *me  purpoU  it  1847,  wAt'en  wo*  (Arewn  out 
Termi  of  lubieribert'  tt/prtmtnl,  anH  rif«umlmat  i*  which — 
Held,  that  the  apttnet  «/*•>  Jim  MR  were,  s*rf  that  MtM  »/  lib 
tecond  wen  net,  a  good  diary,  vpon  depoMUi  paU  vp  btfbrt  (As 
firtt  trpptiealion  to  parliament. 

This  was  a  multiplepo  iodine  raised  by  the  provisional 
committee  of  an  association  formed  in  ISIS,  with  the 
view  of  cooatrowtiiig  a  railway  from  Kilmarnock  bo  Ays. 
The  association  was  to  be  called  the  Kihnaniock  and 
Ayr  Direct  Railway  Company. 

The  object  of  the  action  was,  to  account  for  the  de- 
posits received  by  the  pursuers  from  the  shareholders  of 
the  undertaking,  under  deduction  of  the  charges  and  ex- 
penses forming  a  burden  on  these  deposits. 

Two  bills  had  been  brought  into  parliament  with.  * 
view  -to, .  the*  construction  of  the.  Kilmarnock  and  Ayr 
Direct  Railway.  The  first  of  these  hills,  which  was  be- 
fore parliament  in  1846,  wu  withdrawn  by  the  raisers. 
rTh«, so/wad  bill,  which  was  promoted  by  them  in  1817, 
wsj  tbsown  out  by  the  parliamentary  committee-.  . 
!>  The-  raisers1  claimed  right  to  dodnet  from  the  deposits 
in  tbefir  hands  the  expenses  of  both  bills,  but .  this,  right 
was  dooiad  by  the  objectors,  who  had  acquired,  thw 
•crip,  from  shareholders  in  the  original  undertaking. 

The  psospeotaa  of  the  Kilmarnock  and.  Ayr.  Direct 
Railway  was  published  and  circulated  in  April  1645. 
The  shares  were  all  applied  for;  .and,, with  lew  excep- 
tions, the  deaosit  of  £,'£ :  10s.  per  share  whs  paid  by  the 
allottees.  Under  the  stakeholders'  agreement,  dated  7th 
and  8th  April  1845,  the  raisers  were  appointed — 

i  committee  of  management  for 

o  effect  the  ohjeots  of  the  said  u 


parliament  bet  obtained  fer  aarry lug  thestnu- into  sum;. 
when  their  power  shall  devolve  on  the  director*  tebttW) 
named." 

Thh  ofntraet  farther  provided — 
.  "The  ssld  committee  of  loanngtmrt*  fbsR  bjnftlct 
wrtltie  power  and-aatborlty  to  carry- the  stUsaoertsHfst 

effect,  and,  for  that  purpose,  tocsAseeoch'sftrvejiltbrsM 

Sx.  .-.  .  :  .-.  .  to  apply  too'  mohey  »es»«rlb(rf;ijtts«,s}* 
jects,  and  to  invest  the  same,  nntil  required,  is  go-.oat-_; 
|   sSew^r.wihQ^eriser^^Mtbeyrpafth'-1 '■ 

rally  to  aaoyt  ell  such  measures  as  the  saifl .. 

nap*meirV  may,  Iri  their  judgment,  eccehf^tt; 
esTrvtrAr  We'  BkfpV  tMdertakfbg  into  tttttMmiM 
aeforUcfa  cfjiarliament  for  mat  purpose;'  avrfaiarioKa-.! 
an  if  fttomott  Fin  1  Mob  way,  and  by  such  mm,  u  aid  k 
rallfc*  eastl  tniek-fitfi  the  JnUreet  of  iHesnbKatawK 
riny'*0»^ISri«>'lmes,.w:  oUurwise.  The  add  bsacmt  i 
maiwigewwsnt'  etiast  bave  fall  power  to  appoint,  arssfaKn 
peod  aiwliii;*kKi*,'moh  treasurers,  riankerfc.sjtren/'it.-u. 
to  enter"  irrti;  eontwwSa  aird  agreemenla'ttor, or  nop* 
relalinK'W  the -lirtdWtaking,  and  for  aQ  mMtm koimr 
the  oUtainfay  of  ■-she  prarxfed  act  or  acta  of  ptrlhim  i 
any  of  the  matters  aforesaid,  and  to  applvtUwsiitvi. 
the  moTrterv/hlabVsfaaU  oome  into  their  hand!,  or  hi  a 
hands  of  the  troasurenor  baokemof  Iheundertsiu^eD; 
as  deposits",  or  in  pursuance  of  calls  made  by  tht  s«i:i  osn-i 


Ing  for,  soliciting,  and  obtaining  an  act  or  ads  of  psfe--! 
as  aforesaid,  and  all  other  coata,  charges  and  tipsDM-" 
dent  to  the  said  undertaking,  or  which  have  slieidj  bnr ' 
may  hereafter  be  incurred  in  relation  thereto,  or  wm;-.': 
matters  foresaid." 
It  was  also  farther  provided— 

"  In  the  event  of  an.  application  or  appJioatiosi  teisj  u. 
to  parliament  in  sbennXtor  anbse^aent  sesriisi,  wits'* 
Ing  euccessful,  or  in  the  event  of  no  such  ipplicsias  ■--■■• 
made,  all  the  costs,  charges  and  expenses,  ef  everr  dooisv 
already  incurred,  or  hereafter  to  be  Incnrnd,  in  raped  u*-- 
applleation  to  Darliament,  or  in  any  manner  hx&UfaL 
uaseruiking.-oe  tOsmf  of  the  raaUers  aforeeai*.  skill  »Wi 
and  paid  by  the  sevHal  subscribers  to  the  mid  oudaui- 
rateably,  and  in  proportion  to  the  number  of  shans  uU  ■: 
each  subscriber." 

Under  this  agreement,  the  rsjsert  went  to  pirbss 
with  the  bill  for  the  formation  of  the  Kikuin*-!  ^ 
Ayr  Direct  Railway.  The  following  statement  Ij  <«■ 
On  record  was  referred  to  in  argurneot  by  tat  #■*-" 

■  Cond.  11,  TJnder  the  autlioritr  given  them  bjlher*^-1 
the  said  committee  brought  a  Mil  into  Mrllauent  darbf". 
session  of  IBM,  entituled,  'A  hill  for  maklega  raunTftwli ; 
nuu-noch  to  Ayr,  to  be  called  the  Kilmarnock  and  knv* 


Company,'  and  of  obtaining  the 


with  very  powerful  opposition,  paiti< 
and  Eihuarnock  and  Ayr  Railway; 
promoters  of  a  branch  line  *-""-:l--" 
which  that  company,  in  coi.. 
land,  intended  to  carry  thiol 
deprived  Of  the  expected  CO 
called  the  Glasgow  Kilmar- 
pany,  which  co-operation 
wards  very  unexpected^ 
no  obancu  of  obtaining  the 
holders,  necessary  bv  4"      " 
to  secure  the  third     " 
for  these  and  other 
that  it  would  not 
bill  during  that  Bet 
■camo  before  the  select 
it  was  intimated  that 
the  select  committW  r 


With  refereaoe  to 

article,  the- following  minrrfd 


mStSBBSt 


1861] 


IN  THE  COURT  OF  BESSJON,  At. 


uioual  comruiUee,  held  on  11th  Much  18-16,  was  also 
relied  on : —  < 

"The  provisional  committee  are  of  opinion  (Mr.  Morris  d  I*. 
aentlDfr),  thai  if  the  Ayr  Company  shall  agree  to- pay  the  one-- 
tmit  of  the  expenses  of  tbe  company  (includiujr  standing  orders 
being  proved),  bat  no  as  not  to  exceed  Id  all  £1500  to  be  paid 
by  then,  they  should  eall  a  meeting  of  tbe  uharehiiluVis  to 
authorise  the  iwUiidrawal  of  tb*  bill,  and  Binding  up  of  tha 
cutuunuj,"  to   .,  .   .Y  ..  ...  i  ,, 

At, n^eetlrrg  of  the  committee  held  cm  16thT,Itfarcb' 
1341$,  the  iollowjuog  letter  was  read  from  the!  agents  of 
the  ftlasgow  Kilmarnock  and  Ayr  Railway  Company  w- 

"Dear  fiuv~-M'«  have -received  your  nota  of  the  HUi,  aad 
subraiUeoVtiiejnatter  tb  a  meeting  of  directors  of  tbe  Ayrshire 
Company  fctUIayi  They  have  authorised  us.  to  atntMdiivt  they 
will  extend  the  limits  of  their  gearaniet  iQ.£lnOn,.u*o.vid«d 
they  neorivej  fem  yew  on  Wednesday  an  ii»d«  Wki«B,  saoor 


i  Ayr  Direct  Railway,  immediately  to  withdraw 
their  bill,  and  to  hand  over  to  ne  their  plans*  fco.  ■  j  Tie  details 
of  tbe  eaperjua  of  which  wo  hare  thus  bo  pay;  ontv*ahV  will  of 
courae  be  shewn  to  ns.    We  are,"  4e.  „■■'»• 

"BoJtrumns  &  KrnswooD." 
A  meeting  of  shareholders  wag  held  on  the  18tn,:at 
which  the  following  procedure  took  place : — : 

"  Tbe  minutes  of  the  meeting  of  committee  of  14th  uiataQt- 
bavlng  been  read,  and  also  the  offer  of  tbe  Ayrshire  Company, 
through  Messrs.  Bannatynua  and  Kirkwood,  founded  on  these 

"  It  wat  moved  by  Mr.  George  Green,  seconded  by  Mr.  Wil- 
liam Whyte,  and  agreed  to  (Mr.  James  Monii  dissenting),  that 
tbe  meeting  approve  of  the  agreement  entered  into  by  the 
provisional  committee  with  the  Ayrshire  Company',  and  adthbt 
n>e  them  to  take-Men  steps  as  they  think  proper)  to  carry  the 
earns  into  effect,  in  accordance  with  the  termeof  the  subscrip- 
tion contract," 

The  provisional  committee  having  withdrawn  the  hill, 
called  a  meeting  of  shareholders  on  30th  Sept.  1846. 
At  this  meeting,  a  report  of  the  proceedings  of  the  pro- 
visional committee  was  read,  from  which  it  will  he  sufl*- 
cient  to  excerpt  the  following  passagea : — 

"  The  meeting  Is  aware  of  tbe  great  depression  in  the  value 
of  all  railway  stocks  throughout  the  kingdom,  aud  the  anxiety 
that  became  generally  felt,  that  all  bills  for  new  lines,  and  the 
03 tension  of  eihting  line*,  should  be  withdrawn.  ■-■ 

"  Your  directors  felt  the  difficulties  of  their  position:  and, 
acting  under  the  same  desire  as  before,  of  connecting  them- 
Eolves  with  one  of  the  more  powerful  companies,  they  Judged 
it  advisable,  before  incurring  modi  expense  In  parliament 
to  endeavour  to  negotiate  with  the  Glasgow  Kilmarnock  and 
Ayr  Company,  with  a  view  to  obtain  terms  from  that  com- 
pany, either  for  a  Bale  or  lease  of  your  proposed  line;  and~a  com- 
munication was  opened  accordingly  early  in  March  lost,' when 


entirely,  in  whiuh  event  they  would  pay  one-half  of  tbe  ex- 
penses, but  so  as  the  sum  to  be  paid  by  them  should  not  ex- 
ceed £1500.  .....  Tn  these  circumstances,  considering  the 

attune;  expression  Of  Opinion  on  the  part  of  tbe  scripholders 
at  the  former  meeting,  and  also  the  Opinion  of  the  remaining 
cilginal  subscribers,  and  believing  that  to  have  gone  on,  in 
the  face  of  these  opinions,  against  a  powerful  opposition,  at  a 
time  when  there  was  a  general  feeling  against  all  new  lines, 
both  In  parliament  and  in  too  country,  would  most  likely 
have  entailed  tbe  rejection  of  tbe  bill,  in  which  case  thcr'o 
could  be  no  claim  upon  the  Ayishire  Company  for  the  £1500, 
yonjr  committee  determined  on  taking  no  active  steps  for  this 
session,  and  this  was  communicated  to  the  Ayrshire  Com- 
pany. ....,,  Tour  committee  now  await  the  instructions  of 

Uie  subscribers,  who  will  no  doubt  have  before  them  tbe  pecu- 
liar position  In  which,  they  are  placed  In  regard  to  tbe  Ayr- 
shire Com, pany,  Whom  your  committee  still  consider  bound 
in  honour  to  pay  the  £1600,  should  the  project  be  now  Anally 

withdrawn It  Is  competent  for  tbe  meeting  to  give 

dxeecaiona  for  smWMfms)  ko*  undertaking  in  next  ssasiou, 
iu  oJjidi  tVBut  the.  whole  exjwMe  of. engineering,  referencing 


the  line,  and  preparing  tbe  bill,  has  already  been  defrayed, 
and  will  be  available  for  the  company." 

The  following  motions  were  then  submitted  to  the 
meeting:-:—         ' 

"  Mr  Cipro t  of  kWnklrk  moved,  '  That  tbe  meeting  having 
heard  tbe  report  now  read,  approve  thereof,  and  especially 
approve  oflhitjwnrlHCtof  the  directors  in  not  pressing  forward 
tbe  bil^hjst  session,  and  thereby  endangering  its  rejection  by 
■V  corumlltVe  of  the  House  of  Commons,  and  ensuring  a  large 
incR-nsa'  to  the  expenses  incurred  by  the  retaining  of  agents 
and  witnesses  In  London  during  a  long  and  uncertain  period, 
and  the  payment  of  house  fees.'  Which  motion  was  seconded 
by  Mr.  John  Henderson,  and  carried  unanimously. 

"  Mr.  Steele  junior  moved, '  That  it  be  remitted  to  the  com- 
mittee of  management  to  resume  the  ni-gott&tion  with  the  Glas- 
gow and  Ayr  Company,  so  at  to  have  the  Fame  folly  carried 
into  efleot,  or  to  male  such  other  arrangement  aa  they  may 
be  able  to  effect,  with  that  or  any  other  company,  for  executing 
the  undertaking  in  such  terms  as  may  appear  most  expedient  : 
and  failing  any  such  arrangement  being  effected,  then  that 
the  committee  call  another  meeting  of  tbe  shaiehcdden  within 
a  limited  period,  with  a  view  to  determine  definitely  an  to 
ulterior  measures.'  "Which  motion  was  seconded  by  Mr.  C;."W. 
Hufr,  and  carried  unanimously."   '       ' 

The  objectors,  in  these  drcum  stances,  required  the 
pronskmtd  committee  to  pay  over  to  them  their  share  of 
the  deposits,  without  deduction,  in  consequence  of  the 
Ayrshire  Company  having  undertaken  to  par  the  whole 
expenses:  or, at  all  events, under  deduction  only  of  such 
portion  of  the  expenses  as  would  not  be  met  by  the 
£1500  agreed  to  he  paid  by  the  Ayrshire  Company.  la 
order  to  have  this  matter  tried,,  an  action  at  the  instance 
of,  Jlr.  Bobs  of  Blade neburg,  a  scrjpbolder,  was  raised 
against  the  provisional  committee. 

At  a  meeting  of  eh  axe  holders  held  on  1th  November 
1846,  the  following  procedure  took  place : — 

"  Mr.  Lamonil  having  read  the  minutes  of  last  meeting,  and 
tbe  correspondence  with  tbe  agents. of  tho  Glasgow  Paisley 
Kilmarnock,  and  Ayr  Railway  Company,  farther  stated,  that, 
since  last  meeting  an  aetien  had  been  raised  by  Mr.  Robert 
Bora,  a  scripholder,  against  the  committee  of  management  or 
■owe  of  them,  concluding  for  payment  of  tbe  whole  deposit 
of  £2 :10s.  per  share.  The  meeting. authorize  the  committee 
to  defend  tbe  said  action. 

"The  meeting  further,  on  the  motion  of  Mr.  Henderson, 
resolve  to  -record  their  disapprobation  of  the  conduct  of  the 
Ayrshire  Asolwsry  Company  in. remaing  payment  of  the  £1609 


further  resolved,  on  tha  motion  of  Mr.  Henderson, 
'That,  in  the  circomsiaaices  of  the  ease,  the  committee  of  mar 
aagemenlbaaatnoiieed  to  proceed  or  not,  as  they  shall  think 


with  df  without  deviations.' " 
'  "Mr.  "Ross*  action  was  put  an  end  to  by  the  parcnaee 
of  his  shares  made  by  some  members  of  tie  committee.' 
'  The  hill  having  thru  been  finally  withdrawn,  a  new 
one  was  brought  before  parliament  by  the  raisers  in  the 
year  1847.  It  was  a  hill  for  the  formation  Of  tbe1  Une 
originally  projected  from  Kilmarnock  to  Ayr,  with  some 
uTwrnportant  deviations.  A  new  contract  required  to  be 
signed  in  tetrhs  of  the  standing  orders.  In  Dee.184*), 
the  raisers  had  caused  advertisements  to  be  insetted- in 
the  newspapers  bearing  that  the  committee  of  manage- 
ment had- — 

"  resolved  on  proceeding  with  tha  Mil  in  the  next  sesfeiM  Of 
parliament;  and,  In  terms  of  the  standing  or*™,  anew  sub- 
scription contract  requires  to  be  executed  and  deposited  In 
the  private  bill  office  on  or  before  the  81st  instant..  This  deed 
will  accordingly  lie  in  the  office  of  the  subscriber  till  Tuesday 
-the  29th  Instant ;  and  tho  original  subscribers  W  thfs  railway 


n$P9W-'°F  CASJSS  DECIDED . 


*'. 


■o  requested  to  call  and  n 

'  the  subscribers  to  the  a 
deed,  intiroath>n)s  hoiebj^von,  that,  in termsoftbe  6th efs^ 
of  theaubwiihinV  agreement,  the  sums  severally,  paid  np  or  de- 
positsd  by  (htm  previous  to  mch  failure,  stall,  in  thu  option 
ottlie  committee  of  management,  be  sbsarutaiy  forfeited. to 
or  for  the  use  of  the  other  subscribers  to,  w.  parses  i(ilai*stea 
In,  tboundqrtakibg;  together  with.  tbeiT-W*ei*),ijglits  to  th.n 
shares  upon  which  such  deposits  have  boun;  ,p»i<],.flpij.^l  the" 
rights  whatsoever,  at  law  ami  io  equity,  iu  auy^ise,  relating  to 
the  premise*"  -  ;.., 

A  new  agreement  having  accordingly  been  drawnnp, 
it  was  subscribed  by  some  of  the  parties  to  tie  original 
project,  and  by  all  of  the  raisers.  It  was  not  subscribed 
by  the  objectors,  who  all  along  refused  to  concur  in  the 


The  second  bill  wa*  lout,"  as  'already  stated,  having 
been  thrown  out  by, the  .parliamentary  committee  to 
which  it  had  been  referred. 

It  was  in  these  circumstances  that  the  present  pro- 
ceedings were  instituted.  To  the  condescendence  of  the 
fund  in  medio  the  following  objections  were  stated': — - 

"  I.  Tbey  object  thereto,  in  so  far  as  the  expenses  of  the 
second  undertaking  are  included  therein,  because  the  respon- 
dents were  not  parties  to,  nor  in  any  way,  or  to  any  extent, 
authorized  or  sanctioned  that  undertaking.  And  also  be- 
cause the  said  second  undertaking  wu  prosecuted,  and  the 
expenses  attending  the  same  incurred,  during  the  subsistence 
of  an  interdict  against  the  respondents  doing  anything  which 
might  bare  the  effect  of  forfeiting  or  injuriously  affecting  the 
sums  paid  up,  or  deposited  by  the  objectors,  for  aud  in  respect 
of  the  shares  to  which  they  bad  tight,  or  any  of  their  rights 
at  law  or  in  equity. 

"2.  They  object  thereto  in  respect  of  the  expenses  attending 
the  first  undertaking,  and  maintain  that  no  portion  thereof 
should  be  deducted  from,  or  defrayed  out  of,  the  duponits  be- 
longing to  them  ;  because  the  whole  of  these  expenses  were 
paid,  or  undertaken  to  be  pud,  by  another  railway  company, 
on  consideration  of  the  pursuers  withdrawing  the,  said  hill. 
Or,  at  all  events, 

"  8.  They  object  to  these  expenses  being  plated  against  t.lie 
said  deposits,  except  under  deduction  of  the  sum  of  £1600, 
agreed  to  be  paid  by  the  Glasgow  Paisley  Kilmarnock,  and 
Ayr  Hallway  Company,  for  and  in  respect  of  which  alone  the 

Imrsnera  were  authorized  to  withdraw  the  said  bill  from  pax- 
lam  ent. 

"4  They  object  thereto  because  the  charges  in  the  said 
accounts  are  excessive,  exorbitant,  and  unwarranted.    Or, — 

"  5.  If  the  pursuers  withdrew  the  bill  of  their  own  authority, 
and  not  In  terms  of  and  in  conformity  with  the  authority  jrireu 
to  them  by  the  shareholders,  they  acted  illegally  and  wrong- 
fully, and  are  not  entitled  to  charge  the  respondents  with  any 
portion  of  the  expenses  incurred  by  them,  but  are  bound  to 
account  to  and  reckon  with  the  rcsposdehla.  for  the  whole  of 
the  deposits  due  to  thorn,  with  interest-,  arid  tho  respondents 
on  tbis-tflOund,and  aJtwnatively  in  tho  Brent  foresaid,  owjoo* 
to  the  said  accounts  in  so  far  as  these  expenses,  or  any  portion 
thereof!  are  proposed  to  be  charged  against  the  deposits  be- 
longing  to  them."  ' 

The  Lord  Ordinary  pronounced  the  following  in^erlo- 
(totor^/  ".■''''-  ■'-    J  *',       ''- 

•'  Finds,  with  reference  -to-ttie  ■terms  of  the  sobkriutior 


of  the  >i>txwi  "tonal  committees  or  committee  of  i ,. 

of  the  ■mewd  Kilmarnock  *od  Aji  Direct  SasMrhyVoad-of 
the  shareholders  thereof,  and  by  the  fetters  -Mil -.Other  irfeeu- 
meoU  ia  proews,.  that  in  accounting-  for,  Uie/riejwfli^i  reopiiyed 
by  them,  tKo  raisers  are  entitled  to  take  credit  for  the  expeni 
ses'  attending  the  first  application  to  parliament,  Without  de. 
duetto*  of thtf*1600  mentioned  in  Hie  record,  hilt  not  to'tald 
K  <iee>Mli  any  portion  •*  thu  expenses  attending,  < 


:nt,  founded, 
farther  answer,  appoints  the  cause  to  be  enrolled.' 
Doth  parties  reclaimed. 


rajy  and,  Jfefiw? 


Wood  fox  the  objectors — 

The  pursuers  are  the  provisional  committee.  IfeaaU 
mtdUi  is  the  whole  of  the  money  paid  as  deposits.  Ttc  iftAi 
tions  w™  piade  (p  parliamert'      —    !-   "■""  ■-' 
184?.'    The.ibrd  Ordinary  hi.  . 
take  credit  for  the  expense  of  the 
spjilicHtiop.    We  ate  reclaimers, 
finds  (he  pursuers  entitled  to  take 
'  it  s^plTcatlun,  That  appWtionr.  which  wui 
-'ihd^wn_  «n^r;  an,  arra^emebt^fe 


:,r^mein.i8 
>  Tound.  «« 
the  Sr.t,J|t 


.'the  lard  is&r, 

th£«JHlW«'t 


aequehe*  &-•£ arrangement  w]ih  tflk*Txa&N(™... 
wiihdrj.ii-ri-.iit  tlie.harnfc.of  the  eoiuuiitiee  sfegjaUfe 
v'u;w,  \h,-  a  Web  idlers'  are. entitled  to,  r^vsfjjji.vhikav- 
«*n)V  r|uSrtti1«9^scondderablef0H^F. 
iivrrd  niiirtriahiM  On  flat 'statement,  t|»wa/^i»l»ic««. 
it  with  any  third  D|^rljlwfl)lteru■.  IV 
'i'March.  1846,  if  wfaffttmsnus: 
,1Ti  resolution— (reads,],  .Thtii  U~-  : 
.  "tlie  agreement  ■  as  spnrbieJ  n(.  it 

-•■--. ,......„  T.'tne>  newspapers,  tbebifi'vsi'iito'1 

Thesh»re.liuj<i.-r'9"nntu,rB]lycojii;ludeiithatthel)[l]ir«F:L-.:ii 
under  this  arrangement,  On  MUiSepteinber  13J6ti.:.r. 
snother  meeting,  and  a  report  of  the  provhiiHiwIcwoiiiiiMi 
fPad!  At  this  time,  the  condition  of  these  parlies  visits 
after  obtaining  the  consent  of  the  shareholders  to  Vm  inr 
ment,  they  withdrew  the  bilL  In  withdrawing  ita  Si,  ■ 
provisional  committee  were  in  a  position  tosi'tlbeshsrrulT 
from  all  expense.  If  the  bill  was  not  withdrawn  swkru  <■■ 
rnngemeut,  then  it  was  withdrawn  at  the  hundtof  theas--- 
too ;  and  the  question  is, — whether  the  shsrehoUm  &!> 
rendered  liable  In  the  expense  occasioned  by  the  set  of  lis  -1 
mittee  themselves  T  This  was  just  ajaintsdveuion,^^ 
these  psrties  were  the  managers.  If  so,  they  cauii  r*  b; 
the  matter  to  an  end  without  the. consent  of  ill  the  pros* 
It  was  a  joint  adventure  for  obtaining  an  act  of  pnjssatt  - 
la  for  the  pursuers  to  shew  thai  they  hod  purer  ni£ 
agreement.  The  question,  therefore,  is  reduced,  to  iLii— « 
ther,  in  point  of  tsctj  there  was  ajiy  djscrelinusrypiistfi 
cominiilucf  Then;  is  the  appointment  of  a  comnrilUi  d I 
nngement ;.  and  tlieu  there  are  the  powers  of  this  oasc= 
They  had, full  power  and  authority  to  carry  tbeprspafttr 
jCct  Into  efiecL  Dues  the  power  to  promote  an  oulerji 
imply  authority  to  abandon  it?  We  msintaiu  tJmsitdui 
They  seem  .Uiemselves  to  hsve  taken  this  ?iev»fib«r* 
powers  under  the  second  application.  They  did 
the  arrangement  with  that  company,  because  ihejaslT 
were  not  entitled  to  withdraw  the  bili  under  tast  imopass 
except  with  the  consent  of  every  ahareholier. 

Penney  for  pnrauew — 
The  case  for  my  clients  fs,  that  they  nndertor*  certain  rn«* 
in  reference  to  a  particular  contract — that  they  »re ccplt;' 
be  relieved  of  these  expenses — and  that  the  ssos  pw? 
applies  to  both  applications.  The  priioatj  qwstiin  i,  •* 
was  the  undertaking,  it  is,  In  anrsjaaoee,  said  on  tbr  * 
sldf1.  that  this- wns  an  undertaking  to  carrythis  hill  Us* 
pat llainent at  all  hasarda  The  imo^Vta«inEi^iia^s«nwi 
nor  less  than'  teis,  fo'get  a  mBway-  raade  usva  l"£ 
ttcttlar  ptacest'  Antt  the  coiem*to'*«re/&Tti«M*»»* 
eWisl.Iewrtion  of  the' proper  stepw'tti  be^ah,eii.  Thw»*» 
wen  Hiiiitatfem  ion  their'pewers,  iHafil 

parliament  that  year,  or  not  at  all.     II „--  . 

pedient  to  press  on  the  projertJjafaasJiaWa.,  .JM"**** 
prudent,  wltba  )dew  to  the  1Jttrilt*_]iM&*g<*& 
laking,  to  withdraw  tl 
other  objlgatitiu.^hajn  „ 
ertise  thefrdi^jrofipft.-li 
fnrniidnblc  cfipb^jt^un,,! 
it  in  the  weantUnft  j^ 
better  chances  i)f'.--  —  ~ 


aud  OIPj,'  WnfttiDatiflrpjuir 
they require^.thj,  consent, 
parties  acquired  ,|fi*Sr J.PB 


second  appli      ,  _ 
reason  for  drawing  a 
conduct  with  re[-'-J  ' 


IN  THE  COURt  OF  SKSSlOX  Ac. 


niie  as  it  was  with  reference  to  the  first,  and  in  eierclse  of 
he  same  powers." 
Lvrd  Advotttte—*  - 
here  are  berg  two  points,  one  of  which  the  Lord  Ordinary 
as  decided  fn  my  ftivour,  and  tbe  other  against  mo.  The 
inns  of  the  stibsCvi bwa*  contract  of  1846  are  the  turning  point 
f  the  caw.  What  was  Ibe  object  of  that  subscription  contract 
•  1B18T  .It  was  to  associate  together. certain  rwi&oos  for 
:e  purpose  of  making  and  maintaining  a  railway.  Now,  j 
•ny  that  any  filch  association,  can  be  const]  tjH  ted  eicept'by 
atntc;  llecau'Se,  "without  a  stlttute,  the  uurfrittiKJjnK  ctionot 
:■  curried  throtich.  The  subscription.  conttM  js,^  the  refine., 
ot  tire  contract  if  copartnery  of  the  railway  Curjipttpi':  «)6b 
contract  can  only  lie  made  by  statute.  No  J-iiuf  ui^Wakiii.;; 
in  have  any  effect  on  the  contract 'which.  imrlUiiJeiir.  is  Ui 
nke  for  them.  It  ia  clear,  therefore,  that  the'  stipwrfterV 
inlract  can  only  endure  up  to  tbe  passing  of  (lie  apt,  which  i£ 
i  proper  office.;  KIs  necessary  to  theuiniei-UikiiiKKiiIjsti  tw- 
it nuts  theasr»rtie«-in  acontftlo'n  fo.g.ittW  -   "" 


.  .realurers  for  auch  a  pnrpo8i*,'u'6  majority  .  . 
e  partners  are  entitled  to  put  an  end  to  it  hy  a  mere  vote.  If 
irties  enter  into  a  joint  adventure  for  the  purpose-  orbuilding 
bouse  or  a  ship,  tbe  joint  adventure  cannot  he  put  an  end  to 
i  a  mere  majority.  The  principle  is,  that  every  man  U  bound 
his  neighbour,  and  they  are  all  bound  to  one  another,  until 
cy  all  agree  to  dissolve.  Bo  it  I*  here;  and  It  is'lnipo:*ibki 
ileal  differently  with  the  deed  before  us.  If  80,  thou  it  is 
t  lightly  to  be  presumed  that  any  managing  Committee  have 
e  potter  of  doing  that  which  a  majority  of  the  subscribers 
mint  do.  The  contract  was  executed  In  1843,  with  reference 
the  oeit  session  of  parliament.— Bee  the  clause  In  which  tbu 
were  of  the  committee  arc  specialty  set  forth.  They  exceeded 
cir  powers';  they  had  no  power  to  .withdraw  the  bill  ailo- 
tlier.  They  did  £0  to  parliament,  and  they  destroyed  tho 
'y  subject -matter  with  reference  to  which  the  contract  was 
terciUnto.  We  creatrd  an  undertaking ;  wo  launched  It  iti 
s  shape  of  a  bill  on  the  sea  of  parliamentary  discussion  ',  and, 
thout  authority,  these  parties  sink  the  ship,  Uau  it  tie  main- 
ned  that  they  had  authority  to  withdraw  this  bi]l  rj  CSfl 
lie  said  that  this  was  merely  an  exercise  oE  their  diseiedun- 
'  powers,  with  the  view  of  going  on  with  the  bill  dillfrig 
ubsequcnt  session  ?  Are  tbe;  entitled  to  throw  away  the 
1  without  the  consent  of  the  shareholders  T  .They  destroy 
lit  was  to  us  a  valuable  possession  In  1846V  "they  dcstioy 
it  bill  in  excess  of  their  powers,  and  they  itfll'eume  aQd  say 
it  they  are  entitled  to  expenses.  The  second  application 
*  made  in  the  session  of  1847.  It  seems  to  be  Wondered  at, 
it  we,  who  regret  the  murder  of  the  tint  kiUrihpiild,  rrfuta  to 
icurin  the  promo  (ion  of  the  second,  i  beru  is  no  wonder 
U.e  matter,.  \^(  do  not-wish  to  let,  tMs*  ba»e.s#  oapor. 
liyof.doins  the  same- thing-over  again,,.  Bosses,  nhtftwa* 
nod  scheme  in  1&4&  may.  have  been  s.  Ywrjr  had.  scheme  in. 
7.  The  position  wa  had,  bU4  heforf  tl!gjw^i»onta(jrj:nu», 
-tee  of  lWT.W(is,ww  which  qpnld  n«ye*.bB,w>^eci,.,.jrhej. 
posed,  #  /oj-t»  JtKf»)gfl  fa BHrtiaruenfric  lB47.w&et.hw:w,ft 
uM  or  not.  ,,  Jt'tje  an^cribW  oooiract.  rcfBrwd.wnlj'  ip  ,oa# 
,icil  qf  |^liin^BL,.ll}ie«fl  partia*.  c*nfl»tBaj  they,  were.  p|o~ 
t-ing  our.lfili  }ai§4^  8dien.;ll^  wj-rp,  jjromoting  a.  hill, 
uiig.  tlie,.subwj;if)trs1to1wrliii.li  lie  yti>i%pn-jwti&r-rrlkwiB. 

>dam,&fc.7}U&l*<    ;■..  ■  '■  '     .'.i        '■  ..■     ■  ■    ■ 

arc  nr>t  ffliWfl'trt'VaWatice  ivith  jrefference  to  the  Contract  of 
«  This  WRB-liot'sinnrirtEnient  to  make  a  railway  without 
net  ot  pniffiltornl. "  f  a*  tibtitoaintalD, ;  tlirft'aftur  obtaining 

act  of  porlWriwcW  the:  riiJlw»y  was  to  subsist.  They  Were 
euiain  a  t-*B*«tttfo,of'uraBagement  utrti!  that  time.   It  was 

an  aMwritrtiotttOfcbtlilti  one  pattiCufctt  bill  during  one  par-' 
ilar  year-p-W^tSr1  go  tr)  parliament  solely  during  one  session. 
■  uj;reen?erit'ft  ftirf  tO'uuralnHa*!  Wl' ifnriag  one  particular 
r,  but  to-  ttisSKo  ibe  'ttitwrtr  ,-inj  an;-  ]  caV  byany  bill.    Par. 

may  agree' (iii  a' tontrntt 'of  joint  adventure  fbr  a  voyage  to 
articular  seisttort';  but  It 'tnav  be  that,  in  order  to  reach 
t  port,  mabyWtbtr  parts-far  but  of  the  direct  line  to  it  may- 
o  to  be  fcjnchco'in  eonseqUence 'df  stress  <«f  weather.  'An 
ndonnrent  of  the  first  hill  is  not  an  ahsnaunment  of  the 
lertnklns. '  A»  t&tbis  Becoftd  application,  there  is  no  sound 
inction  between  H  ttad  the  first. 


Urrd Frafdatt.'^Aa  to  the  finding  of  the  Lord  Ordinary  wifh 
reference'to  the'  application  of  1846, 1  do  not  see  any  sufficient 
reason  fof'tefuBirig  to  give  it  effect  We  are  here  upon  trie 
admitted;  ttfttententri  on  the  record,  all  farther  probation 
having  heeh  Abiuitfoiied  on  both  sides.  I  think  that  no  iin- 
propfer  cotidhct  in  abandoning  the  first  bill  has  been  established. 
''nsere'wae'tf' discretionary  power  vested  in  the  committee, 
and  tbe  presumption  is  not  against  tbe  sound  exercise  of  that 
djfleiatiorit  They  were  not  bound  to  persevere  at  oil  hazards, 
•ndwhjhoul  regard  to  theexpensc,  .They  had  ».  .discretion 
vested  in  them-  and  I  do  hot  think  they  exercised  that  dis- 
cretion unsoundly.  '  ' 

Their  proceedings  wore  approved  of  i*  September  1846,  at  a 
meeting  where  38  individuals  were  present,  representing  1100 
shares.  This  is  another  presumption,  jn  isayourot  fhe.  sopnd 
exertise  of  their  discretion..- 

1  cannot  therefore  hold  that-tbeynuist  be'  denied  the  ex- 
pense of  that  hill.  .      ;      i    '  ! 

Then,  as  to  the  ejipuises  of  the,  tnW  applioatitti),.  which 
the, Lord  Ordinary  lias  disoUowqd,I  think  thu  conclusion cotue 
to  by  bis  Lordship  is  the  sound  one. 

At  that  time  matters  stood  in  a  very  different  potiitioij. 
There'  was  than  a  repugnance  on  the  part  of  the  great  body 
of  the  subscribers  to  proceed.  A  new  parliamentary  contract 
was  required.  That  is  tbe  test  of  the  whole  matter.  Boss 
and  others  were  against  the  proceedings,  and  an  attempt  was 
made  to  forfeit  their  shores  because  of  their  refusal  to  concur. 
In  these  circumstances,  I  think  the  Lord  Ordinary  did  right  in 

refusing  these  expenses. 

I  therefore  think,  that  on  both  branches  the  decision  Is 
well  founded, 

Lord  Cuninghaau. — I  agree  with  your  Lordships  on  both 
points.  The  expenses  ol  the  fiitt  application  to  parliament 
apply  to  the  Brat  agreement,  and  certainty,  under  that  agree- 
ment, much  was  entrusted  to  their  discretion.  I  do  not  see 
that  anything  was „done  contrary  to  the  interests  of  parties. 
The  same  remarks  apply  to  the  withdrawal  of  the  bill. 

As  to  the  Mcond  application  In  1847,  tbe  case  Is  entirely  dif- 
ferent. They  hod  hod  an  occasion  to  ascertain  the  feeling  of 
parliamentary  committees  on  tbe  subject.  There  was  a  dif- 
ference or  opinion  among  the  subscribers;  and  their  agreement 
to  go  on  once  did  not  imply  authority  to  go  back. 

1  am  therefore  for  adhei  ing. 

Lord  leery. — As  to  the  first  application,  I  think  the  commit- 
tee did  what  they  were  entitled  to  do.  They  acted  In  good 
faith,  and  within  the  scope  of  their  authority. 

As  to  the  second  application,  the  matter  is  just  as  clear  the 
other  way.  There  were  meetings  held,  where  tbe  action  st 
Boss's fnstonce  was  mentioned.  (Against  these  partles'Jconsent 
they  were  not  entitled  to  go  farther,  nor  against  the  consent 
of  the  other  parties  either. 
Vl!.  '■  .,-  :'■■  Tl*  Cwd  adlwA. 
. ■.■Card  Outturn/,  Wdod.-— Ael.  Sol-Gen.  (Neuvcs),  Penney; 
Campbell  and  Kmilh,  S.B-0.  Agttdt — ji«:Lord  AdV;  flugluri, 
Woo*;  litsriBkOrahanvW.b.  Agtul.—W. :  6'ft.-fo- (¥,«.)' 

'    "  hk  Jutg  1802.  ...    "i".',"  J;. 

.' i.    j| ,  „  „,,;;  ,i  .,   ^'l,ssr  Divisips^.  ,  ,  ■  ...|  | 

No.  25)4,"— John  Mobs  Nisbbtt,  Pursuer,  v.  Wu4,ii,u 
'      i'.  r:  p.--  Xlfsa^aad  Conrin.y,  Df£vn4*>£,  „  .-.  ,-,  i  - 

MRstenund  SenvanU-Cilpa-ihiubrlity—  /n  (m  MH'oh  mt/i*>iit'A' 
to  tKOWT  ilk  •ttjxilu  K»*:i»i#ii  ty  M  eulfx&le  niftiffSnm  if  B;  a 
.:mti»sisWsih>n->-ftHM  cf  an  tgmttm  ttttottm  A  tfpttfU«*"A 
■  T«i«^^*Hk^ei*^(aiV«'iieu*i(i»c«,ito-rf*i#ittr*^^ 
/rdmiuMtilyftr  ffiat*.-  ■  '•■"■•  ■  "  '  "•'  ■■■■'•  il-  ,  - 
■"'I'He'tjrJfaiieTjtfaa'  piipriebor  of  the  Tanda  of  J^ySelrearJ.: 
In^es^'Tsiti^'ther^.TSa  coal  which  was  lot  to  Messrs. 
FrcwrsinJ  iionatano.  ^hich  was  let  l«  tho  ^ofenderA,  ■ 
;  'UieLiranateBe  was  aituatod  below  the  too!,  thssrertw- 
ing  ntotit  14  fathom*  between  the  respectite  Work'ings. 
Tie  ironstone  lease  contained",  infer  alia,  the  following 
provisionH : —  lllOOlO 

"  tbe  weight  of  said  ironstone  being  ascertained  when  taken 
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>F  tire  ID 

upon  which  the  lordship  shall  be  eligible ,  And  far. 

(bet,  (he  mM  husoes  bind  ami  oblige  thdmsclvas,  and  their 
foresaids,  to  furnish  regularly, at  the  terms  of  ^liitsuuday  and 
Martinmas  year);,  to  the  said  George  UorB  Nlstictt  and  his 
foresaids,  lialf-yenr]  j  extracts  or  states  of  the  Bald  output,  Spe- 
cifying the  quantity  raised  and  taken  away  on  the  north,  and 
that  raised  and  taken  away  on  the  sonth  of  said  flown -throw  : 
And  the  said  George  More  Nisbett,  or  those  appointed  by  him, 
are  at  all  times,  npon  forty-eight  hours*  notice  in  wrttfng,  to 
have  liberty  to  go  down  the  pits,  and  into  the  mines,  to  it- 
spect  the  operations  below  ground and  shall  not  in- 
terfere ■with,  or  Intel-nipt  any  present  or  after  workings  of  the 
coal  situated  In  the  Raid  lands,  whether  above  or  tinder  sujd 
Ironstone,  through  which  the  proprietor  reserves  a  right  to 
sink  pita  at  pleasure,  without  any  compensation." 

The  following  agreement  bad  been  entered  into  be- 
tween the  defender  and  tiro  parties  named  Nimmo  and 
Watson  :— 

"  Qentlemen, — We,  the  undersigned,  Thomas  Nimmo,  iron. 
atone  contractor,  residing  in  Airdrie,  and  John  Watson,  miner, 
residing  at  Rawyards,  do  hereby  utter  and  engage,  conjunctly 
and  tevenlly,  to  commence  working  and  patting  out  iron- 
stone from  the  north  engine-pit  at  Dykehead,  npon  the  follow- 
ing terms  and  conditions ! — 1st,  We  shall  take  possession  of 
the  pit  as  it  at  present  stands,  and  shall  draw  ont  the  water, 
for  which  yon  shall  pay  na,  on  the  first  pay-day  after  the  pit 
ha*  been  cleared  of  water,  £6  sterling  for  taking  ont  the  same ; 
and  npon  the  water  being  drawn  ont,  we  shall  commence 
working  the  stone  and  filling  up  the  pit  with  as  many  men 
as  the  workings  will  contain,  which  wn  engage  to  carry  on 
regularly  and  constantly ;  and  after  the  first  two  months  from 
the  date  hereof,  the  output  shall  not  be  leas  than  100  tens  cal- 
cined stone  weekly,  or  failing  oar  putting  ont  that  quantity 
upon  the  average  of  two  months  running  at  any  time,  yon 
shall  have  right  to  put  an  end  to  this  agreement,  by  giving 
na  one  month's  previous  Intimation  fn  wilting  that  the  same 
is  to  terminate.  2d,  The  working  shall  be  carried  on  regularly 
and  fairly,  and  agreeably  to  the  instructions  of  yon  or  your 

overseer. 6th,  Ton  shall  pay  us  each  fortnight  for  Che 

•lone  raised  and  put  out  by  as,  and  the  man  we  may  employ,  at 
the  rate  of  8a.  3d.  for  each  ton  of  oalclned  stone,  till  taken  away. 
.  .  Sift,  We  engage  to  make  all  the  miners  we  may  employ, 
rfgn  the  'conditions  of  the  contract  of  the  contractors  of  Wil- 
liam Dixon  and  Co.  and  their  workmen,'  agreeably  to  the 
printed  form  sabeoribed  by  us  of  tfals  date  as  relative  hereto, 
and  that  upon  said  miners  being  employed  or  accepting  of 
work  from  na,  such  form  of  contract  being  famished  to  ns  by 
yon.  BiA,  Should  miners'  wages  come  to  be  advanced,  we 
■hall  be  at  liberty  to  quit  and  give  up  this  agreement  at  any 
time  thereafter,  upon  giving  you  one  month's  previous  notice 
in  writing,  on  any  pay-day  after  the  said  occurrence  shall  have 

taken  place Should  We  And,  after  the  pit  has  fairly  . 

■started,  that  the  same  docs  not  pay  on,  we  shall, after  the  first 
month's  work,  bare  tight  to  give  up  the  same  alter  gifing  you 
one  month's  intimation  that  tins  agreement  is  to  terminate." 
In  the  end  of  the  year  1840  a  fire  took  place  in  the 
Dykehaad  coal,  tenanted  by  the  Means.  Frew. ,  It  ap- 
peared the*  the  fire  had  been  occasioned  tbwS>—     ■• 

A  large  heap  of  mmetone  had  been  placed,  according 
try  custom,  on  a  portion  of  the  surface  called  a  '.hearth.* 
Borne  fissures  had  taken  place  underneath  this  bwp  in 
consequence  of  its  wew^ht  pressing  npon  swvund  wbiok 
had  been  excavated  by  the  coal-work  fogs, '  'Watson 
lighted  the  heap  for  the  purpose  of  calcining  the'  iron- 
atone,  and  portions  of  the  ignited  muss  fell  through  the 
fismna  and  set  the  eoal  on  fire.  The  fin  tagad  ibr 
several  month*,  and  was  at  last  extinguished  at  eonsi- 
dnrable  expense. 

The  present  action  was  raised  to  recover  from  the  de- 
fenders a  ram  of  £1828:4:8*  expended  by  them  in 
I  the  fire. 


The  following  issue  was  sent  to  trial : — 

"  It  being  admitted  that  tbe  pursuer  It  no»  It  ih  -_- 
and  place  of  hia  father,  the  late  George  Hpte  Sy,-t!  .': 
that  the  said  George  More  Nisbett  was,  in  tbr  jemK;- 
1841,  proprietor  of  the  lands  of  Dykehead  afldothtn;  i\.  . 
also  admitted  that  the  defenders,  Willism  Dixod  i&J 


said  Ge'orseHore  Niebett,  then  proprfelw'pTttf  bus.  - 
'"  y he  thcr,  hi  the  course  of  the  ycani  184f)a$d  1W1  i 

KOk  "place  in  one  of  the  coal  pits  with"     ' 
yVeheW  aforesaid,  In  consequeuceuf1!! 
of.  the  defenders  William  Dixon  and  0 
person'  or  persorife  for  whom  the  said  del 
1  --     -"-*- ';  and  whether  the  pursuer*) 

rtrid  proper  in  the  circumstances  for  btstju. 
tlie.sftfd'flrc, 'tjhV  snm  of  £1828 :  i:  B,;'ss'contila3*: 
schedule'  hereto  annexed,  or  any  part  thereof;  mi  •!> 
the  defenders  are  indebted  and  resting-owing  to  i.V  fn. 
In  Hie  said  'sum,  or  any  part  thereof,  with  ttttmliCK'? 
to  said  schedule  I" 
The  Judge  directed  the  jury  as  follows  t— 

"I  directed  the  Jury  to  say  whether,  In  their  opimes,  nt  !■ 
took  place  in  consequence  of  the  saubernegligtBcedfiki 
and  also  whether  the  sum  claimed,  or  any  sad  "bit  ftr.i: 
wss  expended  In  measures  reasonable  and  proper  it  ilt- 
oumstances  for  eatlngnishing  tbe  said  fire :  B».ira<  :■■■ 
Court,  in  tbe  event  of  these  questions  being  bssbeMej 
affirmative,  to  determine  whether,  in  the  eutaocuRi' 
closed  In  the  evidence,  lee  detndera  were  liable  fcrurli..' 
or  negligence  of  Watson ;  and  to  enter  op  Ibe  mdM  if  m 
pursuer  or  defenders, according  as  that  question  mij  hi. 
mined  in  favour  of  the  pursuer  or  defenders." 
The  jury  returned  the  following  verdict : — 

"  Find  that  John  Watson  was  guilty  of  fault  and  *$?■ 
in  setting  fire  to  the  bio,  under  the  then  ri&tin;  :."-s 
Stances.  ....  ItcBerdng  to  the  Court  to'drltrmSti:  •:-.-. 
In  the  dreurnsiances  disclosed  in  the1  ciidrsrf,  flir  aw 
are  liable  for  the  fault  or  negligence  of  Wstsce;  and  to  a 
up  tbe  verdict  fot  the  pursue*  or  defender*  u^riusrsu 
question  may  be  determined  In  fa  tout  of  toe  pussa  it  • 
fenders." 

The  case  having  been  argued  on  a  mooon  k  * 
pursuer  to  enter  up  the  verdict  for  him,  and  ifeaa 
defenders'  motion  for  a  new  trial, — 

Lord  Fraidtnt. — Thia  case  oomea  Wore  us  in  irtrr  ysii 
shape.  It  appears  from  the  notes  before  as,  that  &■•  J* 
told  the  jury  that  the  question  was,  whether,  in  Hit  if  trj- 
the  fire  took  place  in  consequence  of  tbe  fault  or  nerfLis" 
Watson— (reads) ;  and  the]nr>' find  that  Watmsiwrsr/ 
fault  and  negligence  in  setting  Ere  to  the  bin  nndfiW" 
existing  circumstances,  resertiiijt  to  the  Court  todrfcnrti 
whether,  in  tbe  circumstanurs  dkclosed  in  the  ei>i:»*-* 
defenders  are  liable  for  the  fault  or  negligence  of  *>** 
(reads.)  It  has  been  agreed  that  the  wrjefequrtBotiJ»»L 
eided  upon  this  motion  for  a  new  trial. 

1  shaft  begin  bv  considering  the  finding  of  H*jar»» 

SuesUon  of  Watson's  innocence  or  sjtriltj  as  that  "n  rv  b> 
on  of  the  subsequent  part  of  the-  vsHMl 
It  tj  on  thitt  finding  ra  sb  W«(son*e«ptMrtr. 
remark  was  made,  that  nothing  Is  asaeVHr-ihe  IP 
tbeflretn  tbecelliery.  rjsj^i^ffl.-. ->~  ..-.—  *> 
negligence  on  the  part  of  V 
under  existing  HronmeUinet- ,  __. 

setting  fire  to  (Tie  bin  set  fire  to'-tttf  ^ -  ,J- 

take  this  OridM  wrth  wfcrerwM  %aHn»  Tssft  iWi*ri 
trying.    Taken  »rMerJt  -«^tM>¥iM»»iiH  fJaa**H 
most  be  read  as  nodiny-tbat1  W 
which  carried  the  fire  into  tbe  i 

eon  was  thu  eetYarft'ttf'trow;  si _ 

notMnrtodowtthUTentessK  TsWltssMTJ^aBs* 
nartoftbecaso.  Ifb  evident «t^le4'WJlas1'i'*'* 
the  character  of  BcghVeerte  fa  WhwBIH'i  dssssmJ,  —  * 

si llilu   iiiiliillliVlliii  irtilglllla^ailT--* 

It  was  as  connected  with  Ifiiea  tbat  Masai  as*' 
bin.  If  the  five  bad  act  betu  set  M  tsartaa,  ••' 
have  been  no  flro  set  to  the  coMtery ;  sslifq* ***»*' 
liery  is  attributable  to  the  t* 


]H.V>.| 


IN  THE  COURT  OF  SESSION,  Ac. 


As  to  the  correctness  of  this  finding  In  point  of  fact,  lon- 
uot  say  I  have  como  to  a  conclmdon  different  from  that  which 
*i<  attained  bj  the  jury. 

The  next  question  in,  whether  the  defenders  are  responsible 
(or  the  fiiult  or  negligence  of  Watson,  We  have  had  much 
rlietuselon  on  tliat  subject  in  regard  to  a  department  of  the 
law  as  to  which  there  bus  been  much  vacillation  and  change 
of  opinion,  H  was  uecesB*ry  that  this  should  be  There  are 
new  employ  moots  springing  up  from  day  to  day,  which  conse- 
quently give  riae.-to  new  questions ;  and  it  map  be  that.ihese 
employ'toonls,  jo  the  course  of  formation,  maybe  in  that  me- 
dium slate  £hjiE  H'is  difficult  to  define  the  character,  in  whicp 
thepsrlies  are  acting.  .  ,'  '.. '   '  ''       ,:l 

Wemujst(Ioo"k  at  ihe  circumstances  as  they  occurred,'  Jo- 
deed,  (bo  ([TiiTstion.  ia,  whether,  in  the  oircumstancee,  which 
ocenrred,  ihe  lie  renders  are  responsible  for  the  act  of  .Watsnu. 

I  roust  notice  the  fetation  which  subsisted  betiveejitb^  deferi- 
den  and  the  pursuer — the  nature  of  the  operations^'aiid  of  tho 
snbject  that  was  injured.  .'  , 

The  defenders  were  tenants  of  Hie  pursuer  under  a  lease, 
ft  »ae  a  lease  of  an  heritable  subject.  They  entered  into  a 
contract  with  the  pursuer,  by  which  they  bound  themselves 
to  takeout  the  Ironstone,  to  carry  it  away,  and  tocalelnolt  on 
(he  ground.  We  have  not  any  statement  as  to-  the  title- of  pos- 
(eeion  of  the  land  on  which  the  ironstone  was  to  be  calcined. 

Bit  it  does  appear  that  the  calcining  of  the  iron  was,  in  the 
understanding  of  the  parties,  a  part  of  tho  operations  to  be 
carried  on.  From  the  terms  of  the  tack,  dated  28th  January 
and  4tb  February  1835,  it  appears  that  it  was  a  matter  to  be 
bad  in  view  in  estimating  the  lordship  to  be  paid.  The  iron- 
stone was  not  the  minora!  which  was  nearest  to  the  surface  ; 
the  coat  was,  and  it  was  a  valuable  subject  let  to  another  ten- 
ant It  may  bo  that,  as  between  the  tenants  of  tho  coal,  and 
the  tenants,  or  rather  the  calciners  of  the  ironstone,  there  was 
a  mutoaJ  duty  on  the  part  of  the  coal  people  not  to  come  too 
nesr  the  surface,  and,  on  the  part  of  the  calclners,  not  reck- 
lessly or  carelessly  to  expose  the  subject  under  them  to  risk. 
Ai  between  the  landlord  and  tho  defenders,  there  was  an 
iinpliod  obligation  on  the  part  of  the  defenders,  that  in  exer- 
cising the  privilege  of  calcining  the  Ironstone,  they  were  not 
negligently  to  expose  the  other  subject,  vis-  the  coal,  to  ri*k. 

now,  the  injury  complained  of  hero,  and  which  gave  rise  to 
the  expensive  operations  which  hare  occasioned  this  question, 
"as  the  setting  fire  to  the  coal  through  the  carelessness  of  Wat- 
son iu  carrying  on  the  operation  of  calcining.  It  is  an  esta- 
blished fsct,  that  the  coal  was  injured  through  the  careUseneas 
of  those  who  carried  on  that  operation.  The  landlord  has  suf- 
fered damage  through  the  negligent  manner  In  which  the  ob- 
jects of  the  lease  which  was  granted  to  Dixon  wore  carried 
oat.  Damage  was  done  to  the  real  property  of  the  landlord. 
In  regard  to  which  the  defenders  were  under  an  implied  obli- 
gation of  carefulness.  This  ia  in  some  respects  different  from 
mi  injury  occasioned  by  a  bystander.  This  is  Injury  arising 
from  the  negligent  manner  in  which  this  particular  operation 
I)  executed. 

The  defence  against  the  claim  is  this,  that  Dixon  and  Co, 
did  not  thomselvee  caloine  the  iron,  but  contracted  with  an- 
other party  to  do  so — that  Watson  and  Nimmo  were  the  oon- 
tractoi*— and  that  it  is  now  fixed  law,  that  a  party  is  not  re- 
Bpouaible  for  the  operations  of  another  party  employed  by  him, 
vho  is  known  as  a  contractor.  And  it  is  put  to  us,  that  these 
psrtiejtfwers  ■contractors  and  not  servant*,  Watson  being  tho 
party  on  whom  the  negligence  is  fixed. 

Tie,  agreement  between  Dixon  and  Co.  on  the  one  band, 
Msl  JBbmbOu  s»d  Watson  on  tho  otUor,  Is  a  writing  of  awry 
pecelier  kind.  So  doubt  the  word  'contractor'  won't  settle  the 
<lw>alion<rf  liability.  Ia  Ranking  oase,  tho  word  '  contractor1 
..  ..__.>  ....  uhouVin  eonneeUon  with  the  direction  given, 
*  a  contractor  wee  truly  that  of  the  party 

,.. .,  ..„     ...  _ 1 ..look  at  the  actual  relation  subsisting 

Wtwean,  the  patties.  >,     - 

i'ow,Jt|ia  trua  that  .Niiaino  ajui  Watson  agreed  to  put  out 
thelranstejM,  to-emplo^  such  persons  as  they  cbose(and  that 
the?  did  employ  thirty,  pe nuns.  They  were  bound  to  go  on 
■ith  these  operations;  and  the  agreement  waa  to  be  put  an 
end  to  in  a  certain  event  I  do  not  observe  that  Dixon  arid 
Co-  had  any  right  to  put  an  end  to  the  agreement.  If  they 
meant  to  stop  the  working,  1  premium  they  could  do  so,  and 

'Uhe  parties  could  not  go  on  and  take  ont  all  the  ironstone 
to  be  a  case 


i»i»»»4«^»ong'ljout.ln  c 


ild  not  go  on  and  tak 

Therefore  the  case  a 


M:xcfar1nnc~ ^Di too  and  Co.  had  a  Tight  to  pat  (id  end 
to  (he  a^^eme-tit.'' '    ' 

Lord  Presidtat. — 'This  is  not  like  a  contract  to  produce  one 
complete  thins,  such  as  a  contract  to  build  a  house  or  ship ;  it 
is  a.  contract  of  service— in  substance,  it  is  that.  Mo  doubt 
Nirnrno-aud  Watson  are  to  furnish  certain  things,  viz.  sleepers. 
U  is  ene  of  those  mixed  transactions  partaking  of  the  nature 
of  a  contract,  but  which  ia  mainly  employment.  It  is  not  a 
matter  which  is  brought  into  the  position  of  a  separate  and 
independent  oalling  from,  tbe  labour  which  is  bestowed  upon 
it  The  transaction  which  is  nearest  to  it,  [s  a  contract  for 
tie  construction  of  part  of  a  railway.  That  is  a  contract  for 
the  employment  of  labourers.  But  that  is  a  contract  for  be- 
ginning and  ending  a  particular  piece  of  work.  It  is  not  like 
this  contract,  which  is  to  take  outlsonsbme  and  to  calcine  it. 
That  wu»  truly  Dixon's  contract  with  the  landlord.  It  was 
not  to  ho  necessarily  expected  that  they  would  do  this  with 
their  own  hands,  or  by  paying  wages  to  workmen.  But  could 
they,  by  employing  other  persons  to  do  it  for  them,  relievo 
themselves  or  tbe  liability  f 

Looking  to  the  caass  which  have  occurred,  I  do  not  think 
it  has  boon  held  that  such  persons  as  Himmo  and  Watson  are 
those  on  which  such  a  responsibility  entirely  devolves.  The 
difficulty  is  not  in  tbe  doctrine,  but  in  its  application.  The 
first  case  referred  to, — that  of  Rankin, — is  very  near  indeed  to 
tho  present.  In  Kankin's  case,  it  is  true,  there  is  nothing  bnt 
the  ruling  of  a  single  Judge,  and  there  was  not  before  the  jury 
tbe  particular  evidence  we  have  to  deal  with  here.  But  there 
was  evidence  of  e  transaction  between  the  patties  similar  to 
that  which  here  occurs.  I  do  not  think  that  the  circumstance 
of  tbe  agreement  having  been  reduced  to  writing  will  trans- 
fer tbe  liability  from  one  party  to  the  other— (reads  report  of 
Hankin's  ease,  March  IS,  1847.)  That  is  stronger  than  the 
case  we  have  here  inevidence.  For  I  think  it  clear  that  Dixon 
had  some  management  of  the  calcining  operations.  Now,  In 
tbe  case  of  Bankln,  tike  Presiding  Judge  observes :— "  1  have 
no  difficulty  in  laying  U  down  to  you  in  point  of  law,  that 
Dixon  and  Co.  are  iisposusible  fur  the  acts  of  tee  contractors. 
They  were  in  no  different  position  from  any  other  labouresa 
hired  by  a  master  to  work  by  the  piece;  and  if  so,  it  is  for  tbe 
jury  to  say  whether  or  not  those  contractors  were  not  culpably 
reckless  and  negligent  In  their  mode  of  calcining." 

It  is  in  reference  to  tbe  facts  there  proved  in  evidence  that 
that  law  is  laid  down.  I  don't  think  that  the  writing  here 
produced  makes  any  difference.  Now,  that  direction  was  not 
excepted  to;  and  tills  opinion  was  retained  by  the  same  Judge, 
as  we  see  from  the  report  of  the  case  of  Bnssell,  M'Neeand  Co. 
When  he  had  occasion  to  advert  to  this  point,  tbe  same  Jndge 
observed — (reads).  I  allude  to  this  in  order  to  shew  that,  on 
reconsidering  the  matter,he  still  retained  that  opinion.  Though 
we  are  not  bound  by  that  opinion,  still  It  is  an  opinion  de- 
livered upon  tbe  same  state  of  tacts,  with  the  exception  of  the 
written  document  new  before  us.  There  was  a  certain  control 
provided  to  them  over  the  calcining  operations.  So  that  the 
evidence  Janot  stronger  hese  than  in  toe  former  case.  There- 
fore, though  in  ono  sense  these  parties  are  contractors,  yet  we 
are  to  look  on  them  as  servants. 

I  do  not  think  that  the  views  or  the  Court  In  the  case  of 
Russell,  ai'tssa  and  Company,  March  0, 1850.  supra,  vol.  xill. 
-p.  394,  . effect  this  question-  In  that  case  there  was  a,  per- 
son exvrciffiBgie,  separate,  and  independent  calling.  It  was 
one  of  those1  Ordinary  trades  which  are  continually  resorted 
to.  'Tfcoyweru  persona  following  ont  a  well-known  ocenpa- 
tlou. .  It  tree  tie  act,  of  one  of  thane  sub-contnsetons,  not 
in  reference  to  any  use  which  they  bad  obtained  of  property 
belonging  to  the  primary  contractors,  bnt  in  reference  tosomo 
Operation  which  they  hacT  to  perform— an  injury  which  was 
dono  toe  passer-by.  That  case  has  no  bearing  on  the  position 
of  the  ipastiee  here.  It  was  not  damage  done  to  a  neighbour's 
boaise;  but  damage  in  reference  to  something  which  he  had 
to  do.  Russell,  M'Nce  and  Co.,  had  nothing  to  do  with  the 
operation  conducted  by  the  sub-contractor ;  hut  here  the  Iron- 
stone belonged  to  tbe  other  party.  They  bad  between  them 
but  one  trade — that  of  calciners. 

The  English  cases  on  this  subject  are  all  summed  np  in  the 


nEPonm  of  oases  decided 


['*■■ 


last  case  decided  by  Lord  Cranworth.  That  judgment  concen- 
trates all  the  doctrine  which  has  burn  forming  Itself  in  the  lav 
of  England  for  some  time,  during  which  that  law  haa  been  in 
progress  towards  a  state  more  consonant  to  our  doctrines  than 
the  earlier  cane.  In  these  two  railway  cues,  injury  was  done 
to  a  passer-by,  by  a  railway  contractor.  The  Court  held,  that 
In  a  cast!  of  that  kind,  not  the  contractor,  but  the  railway  com- 
pany, are  the  parties  responsible. 

We  have  had  cases  of  injnry  to  neighbouring  property,  as  in 
the  case  of  Csilender  11.  Eddington,  4  Murray's  Hep.  p.  106.  A 
party  executing  repairs  under  the  employment  of  the  defender, 
brought  down  or  cracked  the  house  of  a  neighbour.  It  was 
not  then  pleaded  that  Eddington  was  not  responsible,  and 
there  can  be  no  doubt  that  he  was.  It  wag  the  opinion  of  men 
ol  skill  who  were  examined,  that  the  operations  might  have 
been  carried  on  In  such  a  manner  as  to  occasion  no  danger  or 
damage  ;  but  as  this  bad  not  been  done,  the  defender  was 
held  liable. 

The  case  of  Douglas  n.  Monteith,  i  Mat.  Rep,  p.  ISO,  occur- 
red in  Glasgow.  By  certain  repairs  which  were  executed,  the 
ground  wag  made  to  subside  so  as  to  injure  the  neighbouring 
house.     The  owner  got  damages. 

These  are  cases  of  Injury  to  a  neighbour's  property  by 
the  abuse  of  one's  own.  But  these  cases  are  differunt  from  the 
case  which  pectus  here.  The  BUb-arrangement  or  nub-agree- 
nieut  here  entered  into,  fs  not  such  as  to  give  the  sub-con- 
tractor such  a  position  that  the  party  can  relieve  himself  of 
the  responsibility  otherwise  attaching  to  him  in  reference  to 
his  landlord.  The  case  of  Rapson  v.  Cubit t,  (9  Meed,  and  Wei*. 
710).  is  similar  to  those  I  have  described. 

I  therefore  think,  on  the  whole  matter,  that  Dixon  and  Co. 
are  liable  for  Watson. 

Lord  Cwiinghamc — On  attending  to  the  nature  of  this  case, 
and  to  the  facts  established  by  the  verdict,  I  am  of  opinion  that 
Mr.  Nlebett,  as  landlord,  has  a  legal  claim  on  his  tenants,  Messrs 
Dixon,  for  the  loss  and  damage  sustained  by  the  fire  kindled 
in  the  mine,  and  ascertained  in  point  of  amount  by  the  verdict 
of  the  jury.  It  is  proved  by  the  verdict,  that  the  damage  arose 
from  tlie/aufr  and  ntgligtaa  of  John  Watson,  which  necessarily 
implies  that  the  dnrosge  was  occasioned  by  Watson  setting 
Are  negligently  and  unskilfully  to  the  bin  or  inflammable  rubbish 
on  the  surface.  I  should  deem  it  a  precedent  altogether  novel 
in  law,  and  most  dangerous  in  point  of  example,  If  tenants, 
under  a  mutual  contract  between  them  and  the  landlord,  were 
not  liable  for  the  negligence  and  unskilfblness  of  the  men  em- 
ployed under  them,  whether  hired  on  day'i  vaga,  or  on  a  Spe- 
nd contract. 

Watson  himself  expressly  swears  that  he  was  employed  in 
taking  out  and  calcining  ironstone  at  Dykeiiesd  for  Dixon 
and  Co.  This  was  work  which  Dixon  and  Co.  were  en- 
titled by  their  lease  to  perform;  and  they  were  under  an 
obligation,  both  express  and  implied,  to  perform  the  work  in  a 

E roper  and  businesslike  manner.  The  minute  of  lease  between 
[r.  Kiibett  and  Messrs.  Dixon  and  Co.  bound  them  to  work 
the  said  Ironstone  in  a  regular  and  workmanlike  manner,  and 
"  not  to  Interfere  with,  or  interrupt  any  present  or  after  work- 
ings of  the  coal  situated  In  the  said  lands,  whether  above  or 
nnder  the  said  ironstone,  through  which  (he  proprietor  reserves 
a  right  to  rink  pits  at  pleasure  wit  lion  t  any  compensation."  It 
further  appears,  from  the  agreement  between  the  defenders  and 
Walton,  that  Dixon  bound  the  latter  to  carry  on  the  work 
"  regularly  and  fairly,  and  agreeably  to  the  Instructions  of  you 
and  yonr  overseer." 

These  facts  being  incontestable,  and  a  serious  damage  having 
been  sustained  from  the  fault  and  negligence  of  Watson,  tie 
only  remaining  question  is,  if  the  defenders  be,  liable  fur  Wat 
sou  f  I  am  not  aware  that  this  can  be  denied  on  any  relevant 
or  plausible  ground . 

It  was  not  oonlended  In  argument,  that  if  the  defenders  had 
wrought  the  ironstone  ion  tained  in  their  lease,  by  day  Lbourtrt, 
nnder  the  sole  superintendence  of  tlieir  own  overutr,  and  If  the 
bin  had  been  fired  by  their  workmen,  the  defenders  would  not 
have  been  liable  for  any  serious  damage  committed  by  their 
fault  or  negligence ;  but  it  *  as  strongly  pressed  on  us,  that  the 
defenders  are  nut  within  this  rule — that  they  wrought  the  iron- 
none,  not  by  labourei  s  paid  by  the  day,  but  by  Wstson  ae  a  r*a- 
froeior,  who  Is  solely  liable  fur  bis  own  negligence  and  wrong. 

It  appear)  to  me  that 'this  plea  rests  on  a  palpable  fallacy  In- 
consistent with  the  sound  principles  of  law,  and  with  any  right 
precedent,  applicable  to  the  case.   The  landlord  contracted  with 


the  Messrs.  Dixon  alone ;  they  were,  tx  oNdresh,  listlt  0  :• 
for  every  damage  improperly  sustained  in  vottisg  lU  .-* 
■tone;  and  as  the  tacksmen  could  nut  assign  their  Ina.^ 
could  not  transfer  the  obligation  to  repair  dasun  vnafU. 
sustained,  to  another,  whom  the  landlord  neither  Uses  as  r 
eepted,  and  was  nut  asked  to  accept,  a*  an  obUgtnt 

The  cases  relied  on  by  the  defenders  were  tutsll;  aieit> 
from  the  present.  When  the  Hon**  of  Lords,  b  tt*  t» ' 
Fiuiilater  and  Duncan,  and  the  Commitsksiers  of  1'uba,  \a. 
that  trustees  and  public  functional ies  were  not  lisUt  ij  „ 
wrongs  of  their  subordinate  officers,  it  was  n-.iioU  l-,  ;■. 
ground  that  ibey  held  Ho  /until  which  could  be  tppuai  v-t- 
pnration  of  wrong ;  while  there  ww  no  privity  or  kkj* 
codtract  between  the  parties  damaged  and  public  ira-i:*. 
give  the  former  any  claim  of  redress  on  the  laiier.  V*\- 
"  l  is  distinguished  from  tlieos  in  every  em-cail  par 


negligence  and  unekiltulness,  in  works  going  nhf 
benefit,  because  they  did  part*  of  tlieir  work  by  Mstraur 
humble  and  often  Irresponsible  parties.  No  sodi  p=.  l 
ever  been  recognized,  but  the  reverse.  It  is  Mildeani 
•war,  that  partieain  the  situation  of  the  defender)  art  Ues; ' 
have  Mwrssn-t  of  vigilance  and  skill  to  saperiaurd  tsi  b»j 
the  contractor.  There  was  a  specific  right  given  lu  the  arc 
dors'  overseer  to  superintend  the  contractor  here;  ea:  ■ 
failed  in  his  duty,  or  was  too  ignorant  to  remind  *tui-| 
necessary,  the  defenders  are  surely  liable  forhiscrsuarx 
and  fault. 

In  this  point  of  view,  there  Is  a  material  disrinctice  »o>' 
the  present  case  and  that  ol  lluasell  and  M'Mee,  ahmr.i  -■ 
mage  sustained  by  an  obstruction  on  the  public  bt»  •- 
thrown  on  a  contractor,  and  not  no  the  propriewr.  As* 
ing  to  the  report  of  Ji ' Nee 's  case,  the  proprietors  ii  thel" 
were  wholly  exempted  from  blame,  aa  it  was  the  cantnar- 
got  a  warrant  from  the  Paving  Board  to  occupy  spin  i 
street,  which  was  to  be  fenced  in  in  a  pntioalir  n; : 
safety  of  the  lieges,  and  disregarded  by  the  plasltM-.i 
contractor.    On  that  account  the  plasterer  was  sobjttiaii « 
as  he  seems  to  have  been  perfectly  solvent,  or  able  lasu"  ~ 
injured  party's  claim,  there  wa*  no  reason  to  ssak  w 
either  against  the  principal  contractor  or  the  proprietvi 
bouse.    Indeed,  there  was  plainly  no  ground  in  la*  it  sna- 
the proprietors,  who  were  leg-illy  and  entirely  frrs  fan  la* 
They  had  no  occasion  to  inquire,  or  to  know,  on  ***  w 
and  conditions,  for  the  protection  of  passengers,  the  retrr- 
had  gut  a  warrant  to  lay  his  materials  on  tin  poSksai 
and  the  plasterer,  wbobai  laid  do*  n  bis  lime  bryouduct*^ 
of  his  warrant,  was  liable  whether  ' 
or  without  one. 

The  late  precedents  of  Iloedie  and  Bobbiti.  reporisdtiss  ■ 
of  Railway  Coses,  pp.  184- L8S,  ore  equally  niappucaafc-  V 
the  grounds  acquired  by  a  railway  company  were  rii*u» 
tirelj-  to  contractors  to  form  lite  ralcsy.  from  tbrii  ■**!>* 
two  individuals  suitaiiied  serious  injuries,  for  aba*  ns  ■"• 
tractors  and  not  the  ruilv  nj  company  wens  liable-  Ursas* 
tor*  were  of  course  abundantly  able  to  nieei 
-there  wa*  no  blame,  actual  or  uunsinrclive, 
company. 

It  has  been  already  observed,  that  tbo 
shift  their  responsibility  tit  loss  and  de  _  _„ 
negligence  or  unskilfulness  of  x  sub-ooatnekar,  was**  k* 
Versive  of  the  right*  of  parries  as 

Other  analogous  contracts  ot  greet  w|ni  i  —  •- -r 
occurrence  in  the  business  of  die  world;  and  I  bams** 
that  there  is  any  understanding  in  the  ousstary.  w  <■] 
lawyers,  to  limit  the  responsibility  of  partxes  plana*  k» 
to  repair  damage,  in  the  manner  In  *  ' 

as  immemsrially  understood  and  a 
liable  for  the  negligence  of  suboc  " 
are  hired  and  paid,  when  not  cons 
tended  and  controlled  by  the  chief 
Hence,  If  a  man  employ  a  builder  of 
for  him,  that  party  could  ni  ' 
a  lub-cotiltaaor,  transfer  hi: 
Anient  well,  trom  himself 
unknown  to  the  principal  ■ 
company,  by  giving  sub- 
keepers  for  horsing  eacb 
front  liability  for  serious 
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pot  on  that  section  of  the  mod  thus  sublet?  A  defence  on  iucL 
grounds  appears  to  be  altogether  our  of  (lie  question. 

But,  in  the  present  case,  the  obligation  of  the  principal  tenants 
li  broader  nod  more  direct  than  in  moat  ease*  of  Injury  coni- 
plained  of  by  third  parties  ami  strangers  fro  in  common  obstruc- 
tions and  casualties  occurring  in  places  of  public  resort.  In 
cue!  filling  "(thin  the  category  of  the  present,  there  is  a  direct 
contract  between  an  owner  and  tenant,  which  cannot  be  di»- 
chsrged  or  transferred  to  any  sub-con  tractor  or  assignee  without 
the  consent  of  the  other  principal  contracting  part/. 

Finally,  with  reference  to  the  various  Bugliih  cases  quoted, 
ills  to  be  remarked,  that  their  Importoftiu  depends  s»  snuch  on 
the  form  of  the  action,  or  on  technical  plea*,  which  parties  not 
wsut  in  the  system  are  unacquainted  wiili,  thai  they  can  hard- 
ly be  relied  on  In  practice  tinder  another  system.  At  the  samo 
(nop,  a  case  has  been  pointed  out  which  thews,  that  even  public 
companies  in  England  are  not  exempted  from  liability  for  in- 
jury inrl  loss  soetained  by  their  subordinate  officers.  It  Is 
reported  nnder  the  following  summary :— "  Where  •  public 
company  has  a  right  by  law  of  taking  up  the  pavement  of  the 
street  for  the  purpose  of  laying  down  pipes,  the  workmen  they 
employ  are  bound  to  use  such  care  and  caution  in  doing  the 
work,  u  will  protect  the  king's  subjects,  themselves  using 
reasonable  care,  from  Injun- ;  and  if  they  an  Iny  the  atones  aa  to 
gin  inch  an  appearance  o?  security  aa  would  induce  a  careful 
person,  using  reasonable  caution,  to  tread  upon  them  ai  safe, 
when  in  fact  they  are  not  so,  the  company  will  be  answerable 
In  damages  for  an/  injury  such  person  may  sustiin  in  conse- 
quence."—Drew  i>.  New  River  Co.  5th  Dec  1834, 6  G.and  P.  7S4. 
On  all  these  grounds,  I  concur  in  the  opinion  of  your  Lordship. 
Lord  Ivory.— \  also  concur  in  the  opinions  now  delivered. 
There  are  two  questions — one  of  fact,  and  one  of  law. 
Thejirs!  Is,  whether  the  accident  is  attributable  to  Watson. 
I  think  the  judgment  is  on  the  right  ground.  We  most  deal 
fairly  with  this  verdict  Taking  the  matt  r  aa  it  was  put  by  the 
Judge  to  the  jnry.lt  is  Impossible  to  read  the  verdict  otherwise 
than  that  the  jury  have  found  Watson  guilty  of  negligence,  in 
consequence  of  which  the  colliery  baa  been  set  on  tire. 

Timttceed  question,  is,  whether,  oq  the  understanding  that 
the  verdict  la  right,  and  that  there  It  to  be  no  Dew  trial,  the 
drfandart  are  answerable  for  Watson.  I  shall  only  add  two 
general  propositions  to  what  has  already  been  said. 

The  cases  which  have  occurred  hitheito,  have  all  be  en  casus 
"1th  third  parties,  not  complicated  by  any  contract  with  the 
parly  suffering  the  injury.  The  injury  hue  always  been  to 
some  third  party  wholly  unconnected  with  the  matter.  Tbey 
ware  cases  of  employment  of  tradesmen  within  their  proper 
calling— such  as  a  mason, a  plasterer,  a  gusntter — employed  In 
thing*  which  the  individuals  employing  them  are  not  expected 
todo  for  themselves.  These  are  things,  in  their  nature,  separate 
and  distinct.  But  here  the  cose  la  different.  The  Injury  la  Buf- 
fered by  something  done  iu  the  course  of  the  defenders' eseicise 
of  their  own  rights.  It  wait  a  matter  strictly  within  the  defen- 
ders' catling.  They  called  in  a  subordinate  party  to  perforin 
a  subordinate  operation  wilhln  their  own  trade.  The  party  so 
called  in,  belonged  to  the  defenders'  trade,  and  wob  subject 
to  the  defenders'  instructions.  The  work  was  to  be  done  on 
their  own  premises,  and  all  in  execution  of  their  own  trade  and 
work.  That  view  comes  out  with  greater  effect  from  the  pusi- 
tion  in  which  the  partiea  stand  in  reference  to  the  contract 
of  lease.  The  contract  refers  to  a  certain  Held  of  ironstone. 
They  hind  themselves  to  perform  certain  duties,  which  are  en- 
tirely their  own.  They  cannot  delegate  or  transfer  these  duties. 
They  may,  no  doubt,  employ  subordinates,  but  they  cannot 
transfer  their  rceponeibilitka  to  them.  The  trade  which  tbey 
ttpdeftook  16  foiward  wo*  to  calcine  ironstone.  They  did  so 
QpAti  t hair  own  nspontdblliiiea,  which  are  nut  transferable. 
TWbt  stronger  than  the  oaae  of  Rankin. 
The  Court  pronounced  the  following  interlocutor: — 
"Find  that,  in  the  clt  cum  stances  disclosed  In  the  evidence, 
the  defenders  William  Dixon  and  Co.  are  liable  for  the  fault 
and  negiigenco  of  John  Watson  In  setting  fire-  to  the  bin  of 
ironstone  referred  to  in  the  record,  under  the  circumstances 
which  existed :  Therefore,  enter  up  the  verdict  for  the  pur- 
suer, and  apply  the  tame ;  decern  against  tbc  defenders,"  Ac, 
English  case  referred  to  by  Lord  President— Reedit,  6  Rail.  Ca. 
A*si^na/aatoi,LordBouerteon. — .sW.  Doas,  Macfarlane,  Mar- 
"baU,  Jr. ;  Ha»*  Pringle,  W.S.  Agtnu.—AU.  Lord  Adv.  (InglU), 
St* -Oen.  (Heaves),  Hare;  Walker  &  Melville,  Agents.— [f.B.) 
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Second  Division. 
No.  29u.— William  Ramsay  Kehsiack,  Swjieutler,  w. 

John-  -Cabell,  Respondent. 
Entail  Amendment  Act  (1848)— Statute,  Whether  Imperative 
or  Directory— In feftm en t,  Date  of—  Tit  Sad  section  o/  the 
Entail  Amendment  Act  0/1848  requirte  a  petition  for  diuntailof 
an  tttate  to  tet  forth  "  the  ante  of  the  petitioner' t  infeftment  therein, 
if  aBS  be." — Held,  I.  That  thii  proaition  is  not  sfewtsry  merrl;/, 
but  imperative,  and  that  non-compliance  with  it  it  therefore  plead- 
able at  a  nullity  agaiatt  the  disentail,  though  executed  under  the 
authority  of  the  Court.  2  That  to  at  forth,  not  the  date  of  the 
instrument  of  tatint,  bat  merely  that  of  the  recording,  mat  not 
compliance  with  thit  requirement  qf  the  statute. 

The  suspender  bought  from  the  respondent  a  piece  of 
ground  called  the  Ndtth  Muirfield,  being  a  part  of  the 
lands  and  barony  of  Tranent  and  Cockerme.  The  price 
was  £480.     : 

This  was  a  suspension  of  a  threatened  charge  for  tbe 
price,  on  tbe  following  grounds: — 

The  respondent  succeeded  to  the  estate  of  Tranent 
and  Cockenzie  under  a  strict  entail.  He  presented  a 
summary  petition  for  leave  to  disentail,  under  tbe  33d 
section  of  the  Entail  Amendment  Act  of  1846,  (11  and 
12  Vict.  c.  3fi),  which  provides — 

"  That  it  ahall  be  lawful  tor  any  heir  of  entail  In  possession  of 
an  entailed  estate  in  footland,  desiring  to  take  advantage  of  any 
of  the  provisions  of  thla  act,  aa  to  which  the  authority  of  the 
Court  is  by  this  act  required,  to  mike  application  to  that  effect 
by  way  of  summary  petition  to  tlia  Court,  and  such  petition 
shall  set  forth  the  (alkie  under  which  such  estate  is  held,  and 
the  date  of  the  petitioner's  infefiment  therein,  if  any  be." 

The  following  is  an  excerpt  from  tbe  petition — 
"  which  deed  of  entail  is  dated  the  13th  April  1801,  and  re- 
corded in  the  register  of  entails  the  8th,  and  In  the  books  of 
Council  tbe  Into  July  1814,  and  the  petitioner  la  infeft  in  the 
(aid  lands  and  estate  and  others  aa  eldest  eon  and  heir  of  tail- 
Bie  and  provision  of  the  said  deceased  William  Cadclt,  In  virtus 
at—firtl.  An  instrument  of  saalne  in  favour  of  the  petitioner, 
recorded  in  the  particular  register  of  eosines  at  Edinburgh, 
the  6th  March  1841,  proceeding  on  a  precept  from  Cbanc.  r» 
in  his  favour  as  heir  foresaid,  dated  2d  January  1841.  Se.-OKn', 
lusttiimont  of  xaslne  in  favour  of  the  petitioner,  recorded  in 
the  said  particular  register  of  Bailors  the  20th  March  1841, 
proceeding  on  precept  of  cl  ire  constat  in  his  favonrus  heir  fore- 
said, granted  by  George  Buchan,  Esq.  of  Kelloe,  and  others, 
superiors  of  certain  parts  of  the  said  lands  and  estate,  dated 
12th,  16th,  18th,  and  20th  December  1840." 

The  requisite  consents  having  been  obtained,  the  peti- 
tion was  carried  through  in  common  form;  and  an  instru- 
ment of  disentail  was  executed,  and  recorded  in  the  regi- 
ster of  tailzies. 

The  suspender  objected  to  the  title  offered  him  as  pur- 
chaser, that  the  seller  bad  not  liberated  himself  from  tbe 
fetters  of  tbe  entail,  in  respect  that  the  33d  section  of 
the  act  bad  not  been  duly  complied  with, — tbe  date  of 
the  petitioner's  instrument  of  susine  not  having  been  set 
forth  in  (he  petition  for  disentail. 

The  Lord  Ordinary,  at  the  request  of  parties,  reported 
the  oaso  to  tbe  Second  Division.  In  consequence  of 
difficulties  entertained  by  some  of  the  Judges,  it  was  ap- 
pointed to  be  beard  before  three  of  the  First  Division 
judges  sitting  together  with  the  Judges  of  this  Division. 

MaUland  for  respondent — 
The  question  is,  whether  non-oonvpliauco  with  the  atatutmy 
direction  to  let  forth  tbe  date  of  the  in  feftm  cut,  shall  operate 
aa  a  nullity.  In  a  recent  coao,0  the  First  Division  held  that 
tbe  petition  not  being  in  terms  of  the  net,  it  must  be  amended. 
Bat  the  question  arises,  whether  failure  to  comply  with  *u<ii  a 
direction  ahall,  after  the  discovery  of  it,  cause  an  absolute 
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nullity.  If  ko,  then  for  fort;  years  it  would  be  competent  to 
l-iiise  it  reduction. 

[  F/wd  Juttitt-Clcrk. — The  38th  clause  provide*  a  short  prescrip- 
linii  of  tiro  yeara.] 

That  section  applies  to  Instruments  of  disentail ;  it  does  not 
apply  to  the  case  where  the  application  is  made  for  inferior 
powers.  Bo  that  it' the  date  of  infeftment  were  omitted  in  a 
petition  for  leave  to  charge  the  estate  with  improvements,  the 
transaction,  if  the  opposite  anfumen  t  be  Bound,  would  be  liable 
to  reduction  at  anj  time  within  40  years.  Your  Lordships  will 
not  hold  that  setting  forth  the  date  of  Infeftment  is  a  condition 
precedent  ofo  disentail.  It  is  not  an  essential  matter  in  the 
intent  and  purpose  of  the  provision.  It  le  not  necessary  that 
the  heir  of  entail  should  be  infeft  He  may  not  be  infeft  when 
the  application  is  made;  or  ho  may  have  a  sasine  which  in 
law  is  an  absolute  nullity.  But  looting  nt  the  nature  of  the 
provision,  I  submit,  that  although  this  is  a  direction  which 
the  Court  will  enforce  during  the  procedure  under  the  petition, 
It  Is  not  a  relevant  ground  of  red  notion.  The  provision  of  the 
statute  does  not  require  the  date  of  the  sasino  ;  it  requires  the 
date  of  Infeftment.  You  must  thereforedeterminewhottameaut 
by  the  date  of  infeftment  Infeftment  and  saeine  are  not  iden- 
tical terms.  There  are  several  important  elements  all  embraced 
under  the  tent  Infeftment  There  is,  in  the  fine  place,  the 
precept,  which  is  the  first  step  in  the  divestiture  of  the  grorJteij 
nnd  the  investiture  of  the  grantee.  There  is,  in,  the  ntxt  place, 
the  act  of  taking  sasinc.  Thirdly,  There  is  the  instrument  of 
Vastne  -  and,  lastly,  there  Is  the  recording.  The  last  step  is 
that  which,  In  point  of  date,  controls  the  whole  procedure. 
An  unrecorded  sasine  is  a  nullity. — Kibble  t>-  Stevenson,  Sept. 
28, 1831 ;  House  of  Lords,  6  W.S.  App.  Ca.  p.  668.  Mag.  of 
Brechin  e.  Arbuthnot,  Dec.  11,  1640.  The  recording  is  an 
essential  part  of  the  Infeftment ;  it  is  a  quality  without  which 
the  law  holds  that  there  is  no  infeftment  at  all. — See  Young  v, 
Leith,  March  11,  1847,  where  the  name  point  was  solemnly 
decided  by  •  majority  of  the  whole  Court  It  Is  a  remarkable 
circumstance,  that  the  prescription  statute  1617,  o.  12,  wo* 
passed  the  same  day  as  the  recording  act  1617,  o.  16.  Each 
may  therefore  he  construed  with  reference  to  the  other.  The 
prescription  aot  declares,  that  "whosoever  His  Majesty's  lieges, 
their  predecessors  and  authors,  have  brooked  heretofore,  or  shall 
happen  to  brood  in  time  coming,  by  themselves,  their  tennenta. 


menU  modi  to  them  by  His  Majesty,  or  others  their  superior* 
and  authors,  for  the  space  of  fourtic  years  continually  and  to- 
gether, following  and  issuing  the  date  of  their  skids  infeft- 
luents,"  Ac.  That  language  as  to  "  making"  cannot  be  under- 
stood  as  referring  to  the  sasine.  The  sasine  itself  is  not  made 
or  granted  by  any  one  except  the  notary.  A  party  pleading 
that  statute  must  shew  either  a  charter  and  sasine,  or  instru- 
menta  of  sasine  holding  together  for  more  than  forty  years.  In 
the  sense  of  this  statute,  it  is  a  charter  and  a  recorded  sasine 
whtoh  tngtthtr  constitute  an  Infeftment,  In  Aytoun  v.  The 
Magistrates  of  Klrkaldy,  June  4, 1883,  Lord  Glenlee  observed, 
"  The  abmrter  was  infeftment,  and  that  was  sufficient  without 

rrecept  and  sasine The  term  Infeftment,  in  the  act 
817, 1  take  as  meaning  anything  that  completes  the  right." 
I  shall  refer  in  the  next  place  to  the  act  1898,  c.  13,  concerning 
the  preference  of  real  rights— (vol.  Ml .  of  Small  Edition,  p.  890). 
There  are  two  points  to  be  considered  with  reference  to  this 
short  act.  One  is,  that  here  the  expressions  sasine  and  infeft- 
ment are  both  used, — and  used  antithetically,  which  plainly 
she**  that  they  are  not  convertible  terms.  2d,  That  under 
this  statute,  and  ever  sine*,  that  which  really  determines  the 
preference  of  an  infeftment,  is  the  date  of  recording.  Under 
the  recent  infeftment  act  of  1845,  (8  and  9  Vict  o.  30).  the 
schedule  giving  the  new  form  of  tho  instrument  gives  no  date; 
and  (he  statute  provides  {§  3),  that  the  date  of  the  infeftment 
shall  be  the  date  of  tbe  recording.  The  Entail  Amendment 
Act  of  1818  must  be  read  In  connection  with  this  statute.  And 
It  is  in  reference  xaall  the  element!  constitutive  of  aa,  infeft- 


Fir*,  as  to  the  essentiality  of  eet- 

',  the  1st  seotlon  of  the  Rutherford  Act 

~  proprietor  may  acquire  his  estate  in 

and  obtaining  authority  to  execute 


an  Instrument  of  disentail  "in  the  form  and  manner  he 
provided."  That  was  not  done  bare.  For  the  33a  re, 
quins  the  date  of  tbe  infeftment  to  be  set  forth ;  vhemvj 
petition  seta  forth  nothing  but  the  date  of  recording.  5m,  ■ 
the  itcond  place,  it  is  quite  clear  that  the  words, "  aste  A  a 
infeftment,"  cannot  mean  both  the  date  of  tbe  ssaine  u-i.  ■> 
date  of  the  recording.  If  they  mean  one  of  tttrre  ttiinji ;« 
cannot  mean  the  other.  If,  therefore,  these  wordrtsuu  a. 
date  of  recording,  It  would  have  been  wrong  to  (rim  ttt.-si 
of  the  instrument  But  the  data  of  the  iofcfnurat  Mm  a 
mean  tltc  date  of  recording.  Though  tbe  anthariOB  je  i| 
this,  that  the  term  •  infeft  incut'  Includes  more  than  Irs  [mtj 
men  t,  there  are  none  which  go  to  this,  that  it  mtiads  rmn, 
tag.  No  doubt  the  law.  for  the  security  of  creditors,  fi^ksj 
publication  of  the  infeftment  in  the  records.  But  tin:  iiin 
merit  is  a  different  thing  from  publication. — SceErsLI  1H| 
and  Stair,  2.  a  1.  The  declaration  by  the  statute  169S,uxn 
unrecorded  sasine  Is  a  nullity,  docs  Dot  mean  that  priaBw1 
cording,  the  infeftment  has  no  date.  On  the  control,  c.  J 
the  act  1617.  tbe  two  infeilments  are  preferable  aassiiL,-* 
the  date  of  both,  as  recorded  within  siity  days.  The  iron* 
tion  is  not  apart  nor  an  essential  quality,  of  the  act  m  iiVt 
incut  Beference  has  been  made  on  the  other  side  to  it*  rsh 
scription  statute,  to  shew  that  tbe  word  there  uprdisioblULil 
and  not  sasine.  Bnt  although,  in  one  part  of  the  sctrotici 
is  used,  and  acother  term  lu  another  part  of  the  statu;,  ^ 
are  used  generally  with  a  view  to  the  enactment  olt»u 
the  same  thing.  Therefore,  m  the  language  of  thi>  ik.  ix 
terms  'dale  of  sasine'  and  'date  of  infeftsaent'  uwart&c-rl 
the  same  thing.  Tbe  term  of  prescription  is  always  (petit.  J 
aa  running  from  the  date  of  the  sasine,  and  never  ski  t> 
date  of  the  recording.  Throughout  the  present  sUubtkii 
Entail  Amendment  Act),  tbe  terms  are  used  conrtrtiNi.  I: 
the  9th  section,  mention  is  made  of  an  inftftiaem  arUt  > 
corded.  Tltot  form  of  expression  is  mere  tautology  if  £■■* 
posite  argument  he  right,  and  if  infeftmcjit  meatus  nosu< 


2^»o/J^»e»iftyft»r. 

Tlie  respondent  having  completed  bis  title  to  tbe  noi> 
tstate,  comes  forward  and  applies  for  tbe  benefit  of  thh  f 
Ths  petition  sets  forth  the  warrants  of  tnfeftment,  Ural  Mr 
ment  waa  taken,  and  that  it  was  duly  recorded.  In  terse  ' 
the  33d  section,  he  applies  for  leave  to  disentail.  Tbcn  tit  ;■■ 
cedure  is  carried  through  tn  terms  of  the '  55th  sect™  P. 
petition  has  therefore  gone  ihrongh  (he  Court,  and  their**'-  - 
n,  whether  the  disentail,  thus  executed  under  thesntborin  ' 
the  Courtis  null  and  void.  We  muss  therefore  toqarte,  v**!>- 
ttie  date  of  tho  instrument  of  ratine  be  necessary  is  u*r '.' 
give  validity  to  tbe  disentail.  But  the  flr«t  qnestion  is.  vb*e> 
the  33d  section  of  the  statute  has  been  complied  with,  fti 
contended  on  the  otherside,  that  the  dare  of  srnrtasBaaeerM 
bestated.  The  set  of  parliament  does  not  say  tint  the  do:-' 
the  instrument  must  beset  forth.  I  should  like  to  know:) 
ft  is  that  tiiis  requirement  is  introduced  into  the  set  at  lit  I' 
can  be  for  no  other  purpose  except  this— to  inform  the  per." 
connected  with  these  proceedings,  where  tlie  infeftraent  »&■► 
found.  If  that  be  the  purpose  of  this  provision — sad  h  ii  ci 
curt  to  see  what  other  purpose  it  can  hnve — the  date  of  tt*» 
tlrupient  Is  of  little  use.  If  you  are  toW  win*  it  is  reercei 
you  may  thai  goto  the  puLtii;  register  and  inspect  h.  brJv< 
any  warrarrt  in  juridical  Unguege  for  holding  that  tire  ds«  li  a 
infeftment  means  the  date  of  the  Instrument  r  When  a  ii  «■ 
a  party  Is  infrft.  sod  what  constitutes  mfeflment  in  the  BSSr 
fng  of  the  law  t  Whether  it  means  the  warrant  of  mtrfrawt 
or  not,  there  were  certain  solemnities  required  anterior  a  * 
statute  of  1345.  There  was.jnVsf,  the  ceremony  of  rysrWai 
delivery  :  Tlrere  was,  ueondly,  the  instrument  of  sasine.  ■*•) 
could  nut  be  dispensed  with.  An  instrument  of  smtwefwi^' 
no  faith  until  recorded.  It  Is  absolutely  iissmM  taatexv 
slrument  shall  not  only  be  expede  by  t  u*ns«7-fr*uattt,  sottf 
be  inserted  in  a  public  register. 

[Xorrf  /wry.— Your  argumeet  goes  tfiij>  fitr.  It  goats  ta 
that  if.  Id  afljr  previous  petition,  taw  dote  afjusartiag,  l»* 
been  given,  then  the  disentail  is  •  nolJltx,]  - 
Both  datet,  I  am  ioformed,  are  ueaiatty  give«L  lassr  set  saw 
of  any  case  where  prescriptioH  rani  freta  liiu  teas  etrthssssw 
How  is  Kibble  *.  Stevenson  to  be  recoooHad  wttataw*et»W»- 
theotlnr  side,  that  s  party  is  infeft  as  soaw  as  xVjjssaw^aa***) 
liijiven.    Up  lo  the  day  wbeutbe suslik  Wt(ssV|sSiisssss\taw 
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IN  THE  COURT  OF  SESSION,  <feo. 


i  between  infuftment  and  aasine.  It  provides  (§  3),  that  "the 
o  uf  presentment  and  entry  get  furlh  of  any  such  inatru- 
nt  by  the  keeper  nf  the  record,  ahall  betaken  to  be  the  date  of 
instrument  of  santns.  anil  infe/lment."  What  ia  the  meaii- 
of  this  addition,  "  and  infeftment  f"  This  act  saya  ao  in  to 
it  words ;  it  declares  the  data  of  the  infeftment  to  be  the 
;  of  recording,    Now,  what  does  the  legisla tare  mean  in  1848 


M  the  si 


rd  Jutliu  Clerk.— Bat  see  the  first  section  of  the  ttetute 
815.  It  bean,  that  "it  ahull  not  be  necessary  to  proceed  to 
lands  in  which  rastna  ia  to  be  given,  or  to  perform  any  act 
ifrftmott  thereon,  hot  ratine  ahull  be  effectually  given  there - 
and  iii'tflmtnt  obtained,  by  producing;  to  a  notary-public  the 
■runts  of  nwiM  and  relative  writs  as  nuw  In  use  to  be  pro- 
«1  at  taking  infi/tment,  and  by  expeding  and  recording.  .  .  , 
nstroownt  of  aasinc,"  <M 

it  just  corroborates  my  argument.  One  act  of  infeftment 
he  siring  of  symbolical  possession,  and  that  ia  now  done 
,r  with.  This  shews,  in  conformity  with  my  argument,  that 
ft  meat  consists  of  several  acta,  with  one  of  which  the  »ta- 
>  dispenses.     When  waa  Mr.  Cadell  legally  Infeft  T      Wat 


irding.  The  act  has  therefore  been  complied  with.  There 
aim  the  question,  whether,  after  all  this  procedure  has  been 
ied  through,  the  omission,  supposing  It  to  be  one,  can  Infer  a 
ity.  This  i«  a  very  serioua  question — very  alarming  not 
■ely  to  heire  of  entail,  but  to  the  public  Tliere  are  a  number 
linute  details  which  the  statute  requires;  and  if  failure  to  com- 
withtny  one  of  these  is  to  produce  nullity  of  the  instrument 
isenUil,  the  consequences  m*y  be  very  serious.  Tbeaotdoes 
lay  in  so  many  words  that  the  application  is  not  to  be  pro- 
led  with  if  all  these  requisites  are  not  complied  with ;  it  doe* 
provide  that  all  these  are  conditions  precedent  We  therefore 
end,  that  although  the  Court  is  bound  to  see  all  these  requl- 
i  complied  with,  yet  the  omission  of  any  one  of  them  does  net 
ititute  a  nullity.  The  directions  of  a  statue  are  not  to  be. 
itrued  into  essential  conditions  of  tba  validity  of  the  thing 
■■  by  authority  of  that  statute,  unices  it  he  so  provided, 
i!t  expressly  or  by  necessary  implication. — Maxwell  e.  Sw- 
H»n.  6  W.S,  App.  Ca.  369. 

■rf  PratfmL— The  statute  directs  the  petitioner  to  set  forth 
tailzie  and  the  heire.su  bstUuic  Would  yoa  hold  that  to  bo 
ctory  or  imperative?] 


cilor-GenertU  in  reply — 

he  question  is,  whether  it  be  necessary,  in  any  such  appli- 

wi,  to  comply  with  the  requisite*  of  the  sad  section  of  tin 

and  whether,  on  the  assumption  that  these  have  not  been 
plied  with,  the  omission  constitute*  a  nullity.    In  the 

of  Maxwell  w.  Stevenson,  the  question  waa,  whether  the 
mon  law  was  abolished  by  the  statutory  direction  as  to  the 
of  taking  possession  of  goods  in  a  bonded  warehouse,  But 
■e  so  to  deal  with  a  matter  which,  both  in  its  original  con- 
ition  and  it*  subsequent  amendment,  is  an  entirely  atatu- 

tuatter?  If  all  these  things  require  to  be  done,  is  the 
rt  to  inquire  whether  one  or  other  of  them  be  material  f  It 
Id  be  most  dangerous  to  the  law  to  entertain  this  view. 

other  point  Is,  whether  or  not  the  act  hat  been  complied 
.  Infeftment  U  a  word  baring  a  larger  or  lesser  meaning 
rdiug  to  the  circumstances  in  which  It  is  used  ;  but  its  pro- 
miming  ia  the  act  of  giving  feudal  delivery.  But  when  aft 
tment  is  mentioned  with  reference  to  date,  then  it  means 
instrument  or  sasine.  It  is  said  on  the  other  side,  that  an 
-ument  of  (Mine  lias  no  date  because  it  merely  sets  forth  a 
tin  res  gatta  carried  through  on  a  particular  day,  the  date  uf 
rv  gttta  being  the  only  date  given  in  the  instrument.  But 
if,  on  that  account,  that  an.  instrument  of  sasine  hat  no  date, 
•  more  true  than  It  would  be  true  totey  that  so  instrument 
rotett  or  an  eaetrutiotf  bat  no  date..  There  is  no  case -in 
:h  date  1*  mentioned  with  reference  to  infeftment,  where 
latter  void  doe*  net  wean  the  InHnrneot  of  sasine.  If  the 
a)  te  argn inent  he  sound— 4o  0p**k  of  a  recorded  Inieftment 
Id  be  pace  t*»«e%y,  and  tw  nnrcnordetl  infeftiaeat  would 
i  contradiction  fu  tajrnt-     It  Utanl  that  a  Main*  matt  be 


recorded.  That  is  quite  true  ;  but  it  cannot  therefore  be  said 
that  there  is  no  infeftment  except  a  recorded  infeftment.  It 
would  be  rather  an  alarming  doctrine  to  hold  that  a  party  is 
not  infeft  until  hi*  infeftment  be  actually  recorded.  Suppose 
that  a  landlord  take  infeft  men  t,  and  that,  before  the  lapse  of  CO 
day*,  he  bring*  a  removing,  and  that,  after  obtaining  decree  of 
removing,  hi*  infeftmeut  is  recorded,  would  that  removing  bd 
liable  to  be  set  aside  as  having  been  obtained  by  a  party  lust 


infeft?      Under  the  act  1617,  if  the  penalty  of  nullitt 

*  by  failure  to  record  within  a  particular  date,  tl     . 
is  held  to  be  infeft  from  the  date  of  the  instrument.    Suppose  a 


lit*  be  not 


service  followed  by  infeftment,  and  that  the  party  dies  before 
the  60  days  have  expired,  U  it  to  be  said  that  lie  died  uninteft ! 
The  last  act  introduces  infeft  incut  by  recording—  which  just 
thews,  that  until  that. act  woe  passed,  the  date  of  iufeiUnent 
would  not  be  understood  to  mean  the  dale  of  recording.  It  you 
are  infeft  under  the  new  act,  you  will  give  the  date  of  infeit- 
roept  under  that  act, 

Ltrd  1'rtmdent.— It  appears  to  me  that  this  suspension  is  well 
founded.  The  33d  section  of  the  statute  mutt  becomplied  with, 
otherwise  are  bate  no  jurisdiction  to  authorize  a  disentail. 

The  question  it,  whether  the  provisions  of  the  33d  section  art 
such  as  to  make  it  necessary  that  they  ahould  be  attended  to. 
How,  I  cannot  distinguish  between  one  part  and  another  part 
of  these  provisions.  I  cannot  hold  that,  under  that  section  of 
the  statute,  it  would  not  be  necessary  to  set  forth  the  tails  in, 
and  I  cannot  hold  otherwise  as  to  the  other  parts  of  this  clanse. 

Now,  the  date  of  the  infeftment  being  necessary  to  be  set 
forth,  what  it  meant  by  the  date  of  the  iufeftraunt  under  tins 
particular  statute?  Ia  it  the  date  of  the  instrument,  or  it  it 
the  date  of  the  recording  ?  According  to  the  respondent'*  ar- 
gument, the  infeftment  has  several  dotes— the  date  of  the  cere, 
tnony ,  and  the  date  of  the  recording.  The  date  of  the  ceremony 
and  that  of  the  instrument  mutt  be  held  to  be  one  and  the  same 
thing.  Now,  if  {he  uifeftment  bat  two  date*,  and  if  the  dale  of 
(he  infeftnwut  requires  to  be  set  forth,  then  two  dates  would 
have  been  necessary.  But  it  appears  to  me  that  the  dateof  the 
Instrument  it  the  date  here  meant. 

,  The  act  of  1S45  ia  a  very  strong  authority  in  favour  of  this 
flew.  Pur  if  it  he  true  that  the  date  of  Infeftment  means  the 
dt»  of  recording,  then  it  was  unnecessary  to  pass  that  statute 
ia  order  to  make  It  eo. 

On  the  whole,  I  am  of  opinion  that  the  provisions  of  the  sta, 
tute  have  not  been  complied  with,  and  that  the  suspension  is 
therefore  well  founded. 

Lord  Jmtitx-Clgrk.— i  entirely  concur.  The  Court  mutt  have 
before  them  an  application  under  the  act.  It  is  not  enough  to 
any  that  the  procedure  has  been  carried  through,  and  that  the 
matter  i*  therefore  no  longer  open  to  challenge.  What  does 
"  non-compliance  with  the  provisions  of  thi*  act"  mean  in  the 
Belli  section  t  The  1st  section  provides— (read a  it.j  Then 
Manea  the  33d.  It  ia  clear  that  what  the  statute  directs  mutt 
be  done  in  terms,  otherwise  there  is  no  compliance.  There  are 
got  here  to  many  minute  particular* ;  on  the  contrary,  the  pro- 
visions are  few  and  simple ;  and  the  matters  to  which  they  ro- 
ute are  essential. 

The  first  question  we  had  to  consider  was,  whether  we  could 
admit  equipollent*.  If  that  had  been  the  whole  matter  In  tba 
case,  we  should  not  here  troubled  your  Lordships.  I  cannot 
listen  to  the  argument,  (hat  whereas  the  statute  prescribes  a 
certain  thing  to  be  done,  something  eo.uiva.leut  to  it,  or  better, 
hat  been  done  in  its  stead.  It  was  then  argued,  tiiat  the  date 
of  the  infeftment  meant  the  date  of  the  last  step  necessary  to 
complete  the  investiture.  But  I  arn  clearly  of  opinion  that  the 
term  '  date'  can  hare  reference  to  nothing  but  the  instrument. 
There  it  not  a  word  in  the  statute  at  to  registration.  The  date 
of  the  tailzie  means  the  date  home  by  the  deed  itself;  it  doet 
not  mean  the  data  when  the  tailxle  enters  the  register.  So, 
here,  the  date  of  the  iufeflraeat  mean*  tbe  date  of  the  iottruMent 
of  sasine-  There  is  no  authority,  no  expression,  .no  opinion,  to 
the  effect  that  tbe  date  of  an  infeftment  meant  tbe  flats  ef.oorn. 
plelionof  the  feudal  investiture  by  recording  the  instrument  of    - 

Lord  Medwm—l  entertain  tome  doubt*  ao.  tbia  qua 
for  it  did  occur  to  me  that  here  the  statute  had  boen  rqi 
tially  complied  with.  I  don't  moan  w  say  that  eitiwrc* 
or  the  other  could  be  properly  left  out.  TbopeMUctterin: 
forth  the  tailzie ;  hot  It  is  not  Mid  that  hit  instrffisntAoPtnl 
mutt  alto  be  set  forth.    What  It  require*  it  tbe  date  of  the  in- 


REPOIlTS  OF  CASES  DECIDED 


[«,:• 


fuRmcnt.  TaeiibjectnftheBtatuie  was,  that  the  petition  should 
shew  that  the  petitioner  was  an  heir  of  entail,  that  he  was  the 
owner  of  certain  lauds,  and  that  the  infeftment  waa  duly  re- 
corded. It  therefore  seemed  to  me  tliat  a!)  the  legislature  re- 
quired had  been  done  heir.  By  taking  that  date,  the  date  of 
Jhe  instrument  wonld  be  found.  I  therefore  think  that  there 
1*  here  substantial  compliance.  I  merely  express  this  as  a 
doubt,  and  not  as  positively  dissenting  from  the  judgment 

Lord  C<xk>>nm — I  concur  with  the  Lord  President  and  the 
Lord  Justice  Clerk. 

Lord  Cuxinghom*. — 1  concur  with  Lord  Medwyn  in  thinking 
that  there  has  been  substantial  compliance.  Tbe  sole  purpose 
of  the  statute  is  plainly  tbe  identification  of  the  petitioner's 
title.  Here  the  In  fed  meat  is  sufficiently  identified.  I  there- 
fore think!  that  the  ad.  bos  been  complied  with. 

Lord  Afurrat/. — I  agree  with  tbe  Lord  President  and  the 
Le*d  Jlifiiot-CieFjt,  and  I  cannot  lay  that  1  entertain  any 
doubt  i  La  intecpnetiug  tbk  act,  we  an  not. to  inquire  whe- 
ther, its  precision  Is  the  best  that  could  linse  been,  or  whether 
Mr.  CadeJl  bu  not  done  something  bettor  and  mora  useful 
then  what  the  Entail  Amendment  Act  requires.  Bnt  we  have 
a.statnte,  land  we  a™  bound  to  cany  it  Into  effect. .  Now  the 
statute  enaots  tbtt  tbe  date  of  tbe  iufcftraont  la  to  be  given, 
Thare  ia  nothing  to  make  it  doubtful  that  the  date  of  tbe  in- 
strumeje*  ia  what  is  here  meant 

Lord  Tcory.—l  agree  with  tbe  majority. 

This  Is  an  objection  raised  byarmrchaser  to  the  title  Offered. 
He  is  entitled  to  get  a  good  and  perfect  title,  and  if  there  was 
any  reasonable  ground  of  donbt,  we  must  bare  protected  hlra 
by  onr  decision  upon  It 

But  I  think  that  the  majority  are  right 

This  is  a  statute  which  deals  rather  strongly  with  rights  of 
hroperty.  Three  parties  are  alone  called  to  come  forward  and 
defend  the  Interests  of  tbe  whole  substitute  hern.  -The  three 
cortsenters  are  entitled  to  deal  with  the  Interests  of  the  whole 
heirs-substitute;  and  onlew  we  proceed  Hterally  and  strictly 
In  terms  of  the  statute,  there  It  no  proteetlon  fbr  the  hell) 
that  are  not  called. 

Now,  tbe  statute  sfcys  not  orrr*  what  rl  to  be  done,  bnt  bow 


1rhat  m est  be  done,'! 
been  enacted.         •    ' 
Tbe  first  question  is.  n 


i  the  instructions  of  the  statute  im- 


ireflfectory,  then  the-nirnVt  will  he  different. 

I  agree1  with  the  majority  fti  rroWlog  that  the  88d  clatlse  Is 
JrajierMfve.  TnUbt'd,  that  rt-fs-su-,  h'  a  natter  which  cannot 
Wimtt  ofrloubt.-  'Nrtw;  if  it'be  SO  In  a,  branch  of  ft  sentence 
which  embraces  all  that  require*  to  be  done,  1 1 1  inmrwieibre"  to 
diftinjnhli  ont  pftTltCilar  requisite  from  another;  Tflefe  are 
certain:  thing*  wrrleh  the  statute  rrn  pete  lively  requires  to  be 
done  rbr  tbe  jirofecrtofl'of  *N»«nt  Wefrs.  If  so,  then  the  whole 
6ftheWprc;m»maroe^rrra%*mper4tlve.  ■   '" 

TVhjjt  Is  the  dele  of  the  tttteftuerlf.  T-  Thfc  IKwu  aaya  it  is 
tbla^tc^pletfng-trrc  ftaoal  teveetltnre-^rfc.1  the  act  of  r- 


■i*Ht'*cB*t*  ■  The  question1  If,- In  What  sense  f«  it  used 
litre:1  TtWhi  irrat'Mre'H  wea»V  saslsbv  'Mbbfklsee  tbe 
reasdfJ'WhVihR'fhiteirt,  arid^'not  ensrne,  i*  tho'term  here  used. 
It  wsWfW  Because  *P  the  act  IMo'nietrag  the  date  of  re- 
eiirdfft-g-to  be  tbe  date  of  the  lhfeltraent  It  Is  because  of 
that  rfstfflttf  tbat  the  more  general  term  infeftraent  has  been 
taeS'ln  the?  provision  how  btforo  in.  ■  This,  however.  Is  a 
e  on  wy  part.  ■  i  The  statute  swr*  <wM  the  date  of 
l#Wt  most  he  sat  forth,  |ttf  any  be.'*  -  Does  that  mean, 
If  there  be  any  completed  lnvestia*te  J.  netoSBsVaMfta,  K  tfcer* 

with  trie  i 


Mw>rir4ft«eS 

if  there  be  an]    .    . 

b«My,^istruWntof««lne.- 
Wae  whole,  therefore,  I  concur  with  the  majority. 

-uir.ijj  luTomOu:  writ,  und  tm#ptr*l\U  ch&i&. 
1  'Mora*  fJrrfMnrr/,  Anderson.— Act ,  Sett-Gen'.  (Heave*;,- Donald' 
sod;  J.  and  W.  R  Kennacs,  W  8.  A.Q**tt^-Att.  Dean  of  Fa- 
•alky  fjsartfeam,  MaUland;  lfusdwr  and  JfjOne,  W  B,  4s*nU. 


KXA  July  1662. 

FlBST  1)LVIBKI». 

No.  29C, — J.  0.  Colobbouh,  Pmttr,  v.  To  Cua* 

kian  and  DoMBARTOSSiJiRe  Railway  Co.  Ikjmia 

Satnntons,  Amendment  of— Process    An  actio*  m  bw.  i 

March  1851,  to  compti  a  rnilicay  tompaay  to  sail  1 1.>  .u 

riled  iy  an  act  of  parhemtnt  panted  in  1  &*6,  m*r  **« '%  r. 

puhorypoiotti  o}  lit  company  rtpired  inJwulWL   jinn 

an  oltentalice  coneluticn  fir  damagu.     Tkt  dtfnm  n  -..• 

alia,  that  a  'uhitquent  act  had  been  patted  ia  1SJ7.  ifc;  u 

nnd\fj/ino  iht  Uno,~~a  id  thai  tit  connluaoni  of  ike  nmu  r 

not  conformable  to  thai  tteund  tiatuU,  under  nhct  A:  nifu 

cotiipuiiCTy  poaeri  expiredin  July  1652.     TV pmnrf^i- 

■>  ta  J»&,  18a4  ta  w«rf M> HUl  *y  MTrsehaas a pMk «. 

■rmct tall*  act  \W--Apmd»xHt  titovet. 

The  pursuer  was  a  ehareholdes'  in  trie  offender/  b 
which,  when  completed  according  *°  theorisjaaljs(cs.i 
of  ita  promoters,  waa  to  connect  Loch  LoHwao»iit'iv 
gow,  and  to  interseat  a  portion  of  the  parautr's  pnstr 
.  Part  of  nhe  line,  had  been  compl^teid  and  *|Swi» 
traffic  betwecoi  Loch  Lomond  and. Bowling. 

The  object  of  this  action,  which. was  raised  b  Son 
1651,  was  to  compel  the  company  to  compktt  Ik  .■ 
io  Glasgow.  There  was  an  altemativft  ecachu  ■ 
damages  on  failure  to  do  so.  The  summons  m  saw 
sivcly  Itdd  on  an  act  passed  in  1816,  trader  »l*a  '-< 
company's  coropulsorj  powers  expired  in  Jut  ISol 

The  defence  inter  alia  was,  that  a  auhsequeai  *.- 
had  been  waned,  in  1847,  wish  reference  M  lio  ». 
authorizing  various  deviations;  and  that  the  cosq»,  • 
of  the  sommoos  were  not  ooTjformable  with  tktt  •■■ ' 
statute..  The  cojnpolsorj  powers  af  the  eonjanj » 
this  saaond  statute- expired  in  July  1852. 

In  Feb.  1352,  the  pursuer  proposed  this  awt-ins 

"  Useussot,  for  the  pursuer,  craved  lean  to  tan  - 
libel,  by  inserting,  before  the  word  '  and1  In  tbe  UW  - 
counting  from  the  top  of  page  !  of  the  sntamora-tteK"*". 
words:— and  a&tt  Of theact  passed  in  the  year  IMT.hhb 
■The  Osledeuiati  aa^Dnmbartorisedre^hiMsioa  safini  > 
viaSioo  and  Branebes)  Act  1M7,'  in  so  las  as  the  hub  w 
or  raoriifies  the  .said  ftrst-meutloned  act;  and  bja4tf4- 
lettcr,  i  to  the  word  sot,  In  tbe  thirteen*  line  coto&j^ 
"■"  top  of  page  i  of  the  it — ■ " 


Arjjr* 


The  defenders  rcolahned.    '  " 

N.  C.  CampMf,  for1  TOrstaeii,  oldueied  tbt  *  7 
posed  auiKifdment  was  not  recernble.  ■■ 
:  Ptnnty  for  pursuer — Look  »VMAV  fa  osexraW" 
and  the  dates  when  the  comrarlsuidnt^Ms  ebj*-  "  I 
summons  concludes  for  the  nnViri~'a(;"<liB  r»H«r>^' 
riwd'by  the  sat  of  1846.  We  are'«jDs«^Thai» 
time  to  which  the  compillsort  pdtrers  of  thai  at' 
tended.  Th  esc  rp0  were  «xpir«3  in  June  18.il.  &* 
sdttoa  is  raised- in  March  1831.  It  is  said  »*  ' 
amendment  converts  the  sozninons  iuto  so  i*»' 
compel  the  formation  of  tlie;'r*Bway''af-18IT,s-l~' 
an  ametlrbneTitto  that'efieetfCr^^^ritf,-  £a*wsr» 
a  mistake,  for  flie'conipuisWy  poweM&rjrfcr  0s)  •"" 
act  run  till  July  "l'S5&.  It  iV.SsMthit-Tnjths  «**• 
summons  ws sse  something  dntsftem  fiwa«wawlfli» 

""Knc 


•lliBnmbSrtsMllfife „.■■  —  . 

Hg'ib-tu-MtMnw.:  **.*«*»•%-*<■■» 
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1847.    Bat  that  subsequent  act  does  not  annihilate  the 
previous  act,  nor  the  railway  to  be  formed  under  its  au- 
thority.   It  authorizes  certain  deviations,  and  introduces 
certain  modifications  on  the  lino  authorised  by  the  first 
act.  The  proposed  amendment  is  infinitely  short  of  what 
[he  Court  has  allowed  in  many  cases. — Sea  Shand,  4%, 
and  eases  cited;  see  also  Brodie  f.  Young,  15th  Feb.  1851. 
Lord  Advocate  for  reclaimers — No  doubt  there  are 
numberless  cases  on  this  point.     But  the  demand  here 
it  very  angular;  it  involves  the  extension  of  a  practice, 
already  very  loose,  to  a  point  which  it  has  not  reached  as 
yet.    What  is  proposed  is  not  an  introduction  of  words 
ts  order  to  give  force  and  efficacy  to  the  conclusions-  as 
laid.    It  is  not  like  a  subsequent  insertion  of  the  word 
"malice"  in  a  summons  of  damages,  in  order  to  satisfy 
the  requirement  of  practice.    That  may  be  allowed.    So 
also  when  leave  is  asked  to  make  some  addition, to  the 
narrative.    But  here,  what  is  wanted  is  to -extend  or  alter 
the  conclusion  ;  and  for  such  a  proposal  there  is  neither 
authority  nor  principle.      And  certainly' this  '  w  a  very 
strong  case  for  resisting  any  such  proposal.     There  is  a 
misapprehension  on  the  other  side  of  the  observation  as 
to  the  expiry  of  compulsory  powers.    When  the  action 
was  brought,  the  company  were  in  a  position  to  make  a 
railway  under  the  act  1846,  as  altered  and  varied  by  the 
act  1847.     But  they  could  not  have  made  the  line  as 
authorised  by  the  act  1846,  because,  by  the  act  1847, 
they  were  prohibited  from  doing  so.    Now,  if  the  action 
hid  been  bud  on  the  aet  1847,  they  could  have  answered 
it  by  making  the  line  concluded  for.     Bat  they  were  not 
uked  to  do  that.     The  action  as  laid  is  an  action  to 
mike  the  original  railway,  which  a  subsequent  act  has 
made  impossible.     The  pursuer  adheres  to  his  snsrmons 
till  February  1852,  and  then  he  proposes  to  alter  it  into 
■  summons  for  making  a  railway  as  altered  by  the  act 
1847.    It  is  true  that  the  compulsory  powers  under  the 
set  1847  have  not  expired,  but  the  powers  under  the  act 
1846  are  now  at  an  end.    We  are  not  in  a  condition  to 
nuke  the  railway  now,  because,  as  far  as  the  not  1846  is 
concerned,  the  powers  have  expired.     My  answer  to  the 
conclusion  of  the  summons  as  it  originally  stood  was  just 
this, — I  cannot  do  what  I  am  here  asked  to  do,  because 
there  is  a  new  act  which  prevents  me  from  doing  so.    By 
(his  new  act,  I  am  to  make  a  railway  passing  through 
different  lands,  along  different  levels,  and  subject  to  diffe- 
rent conditions  altogether.    It  is  now  proposed  to  change 
the  aammons,  and,  under  it,  to  compel  me  to  make  the 
railway  under  the  new  aot — that  is,  to  do  a  different  thing 
from  what  I  was  asked  to  do  under  the  original  summons, 
and  with  this  change  of  circumstances,  that  my  powers  are 
ww  in  part  expired.    Suppose  we  bad  not  to  do  with  au 
set  of  parliament,  but  a  contract,  and  that  this  was  an 
action  to  make  and  complete  a  road  specified  and  de- 
scribed in  the  summons ;  and  suppose  my  defence  was, 
'hat,  by  a  subsequent  contract,  I  undertook  to  moke  an- 
other and  a  different  road  in  place  of  that  originally 
agreed  on, — would  the  pursuer  be  entitled  to  amend  his 
summons  to  the  effect  of  founding  on  the  second  contract, 
and  concluding  that  I  should  implement  it  ? 

f/«wey.in reply— In  substance,  it  is  the  same  railway 
which  the  company  are  to  execute.  Suppose  a  contract 
tn  build  a  house  according  to  a  certain  specification, and 
'ha'  an  additional  specification  is  made  with  reference  to 
'be  save  luuse,  could  not  the  summons  be  amended  tp 
that  effect  ?— Mill,  8th  March,  1844. 


>ndment  ought  to  be  sustained. 

,  _.  „.  defender*  to  make  a  railway 

act  of  parliament  It  U  said  that  there  is 
auother  set  which  makes  certain  deviations.  It  is  nit  cleat 
whether  these  deviations  be  more  or  leas  important ;  but  still 
the  pursuer  adhere*  to  the  railway  described  in  his  summons, 
far  failure  to  make  which  he  asks  damages.  It  is  a  question  of 
fact,  ho*  fur  it  is  the  same  railway.  The  interest  of  the  defen- 
ders to  exclude  this  amendment  Is  clear.  It  is  to  prevent  the 
pursuer  from  obtaining  the  advantage  which  they  admit  the  pur- 
suer inigbt  have  gat  if  be  had  raiaed  hia  action  at  a  different  troie. 
The  defenders  say  that  they  were  not  in  a  condition  to  make 
the  particular  railway  that  1*  concluded  for,  because  the  act  uf 
parliament  prevented  them  from  doing  so.  Now,  it  is  that  rail- 
way atill  which  ia  asked  to  be  made  It  is  said  Ihat  tlie  pur- 
suer now  comes  back. and  asks  a  different  railway  lo  be  nude. 
By  this  tline  tlio  powers  under  the  first  act  have  expired'  If 
so,  that  will  be  a  good  defence  to  the  action  si  amended.  That 
defence  will  still  remain  open  and  competent. 

It  does  ndt  appear  to  aw  that  we  at*  going  beyond  the  canes 
which  have  been  decided,  inaHowhig  tlna  amendiueut.  i  do. nut 
think  that  the  defender*- are  nut  to  any  disadvantage  by.tlut 
allowance  of  this  amendment  in  term*  of  the  Load  Ordinary's 
Judgment.    I  am  therefore ft*  adhering. 

Lord  Cuning\ana, — I  also  concur  entirely  with  the  Lord  Ordk 
nary  In  admitting  the  amendment  of  tlie  libel  hi  the  pruaant 
usee.'  The  aetiouaa  originally  libelled  was  laid  on  eoeEtatute 
only,  passed  In  1848;  but  It  wasalflrat  urged inoafence,  that 
that  statute  bad  expired;  in  reference  to  which,  the  pursuer 
offered  an  amendment,  setting  forth  bis  claim  as  conform  not 
only  to  the  act  of  1646,  "  but  also  to  au  act  coiuintiiag  the  pre- 
ceding," or  to  the  same  effect,  in  1847.  The  defenders  say  thot 
thin  ia  in  substance  Introducing  a  conclusion  for  a  new  and  diffe. 
rent  railway,  If  that  be  the  case,  the  defenders  u  ill  have  a  con- 
clusive plea  on  the  merits,  as  the  .pursuer'*,  libel  would  La  am. 
tradictory  and  Inextricable.  But  the  pursuer  denies  this,  and 
Say*  he  seeks  no  new  line, — in  proof  of  which  he  adheres  to  tlio 
lama  lint  originally  libelled,  after  the  amendment,  as  at  first, 
without  a  word  of  alteration  in  the  conclusions.  I  am  disposed 
to  think  that  the  pursuer  might  have  founded  on  the  later  aU. 
tute  as  a  reply  to  the  defences,  without  any  amendment  of  tha 
libel.  But  when  be  offers  the  defenders  the  expense  of  tha 
amendment,  It  Is  impossible,  according  to  the  practice  of  tha 
Court,  to  refuse  It.  1  have  rarely  seen  one  proposed  ruorit 
competently,  Or  under  more  reasonable  circunwlancea. 

Lord  /wry.— I  am  Very  clearly  of  opinion  that  this  amend' 
went  ought  not  to  be  allowed. 

If  the  east  was,  that  the  second  act  merely  prolonged  tlio 
power*  of  the  first,  I  could  agree  to  receive  the  amendment. 
Bat  we  have  bets  two  acta,  and  two  different  line*  of  railway. 

Nov,  a  parly  seeking  to  amend  hia  summon*  aa  this  pursuer 
la  doing,  must  shew  that  there  ia  no  difficulty  in  reconciling  tha 
•rlginal  tumtnutH  with  the  summon*  a*  amended.  I*  it  the  rail- 
way in  terms  of  the  act  IMS,  or  in  terms  of  the  act  1847,  which 
tlie  pursuer  seeks  to  get  executed  ?  These  are  two  very  diflu- 
reut  things — things  which  go  to  the  essence  of  the  conclusions. 
There  Is  here  involved  a  total  alteration  of  the  ground  of  action. 
I  cannot  lay  oat  of  view  the  interest  acquired  to  the  defender*  by 
the  effluxion  of  time  aa  to  the  endurance  of  the  act  1846.  This  I* 
a  very  important  matter,  whichever  way  it  strike*.  The  defeur 
dera'  lotereat  just  shew*  tha  essentiality  of  the  objection.  It  ia 
not  clear  to  me  that  to  the  action  aa  it  originally  stood,  the  de- 
fenders would  not  have  had  a  good  anawer  on  tlie  second  act  of 
parliament  to  the  effect  of  getting  the  action  thrown  out.  If 
tbey  would  have  had  »ucb  an  answer,  to  allow  the  amendment 
i*  juit  to  deprive  them  cf  that  advantage.  If,  therefore,  tlw 
action  waa  truly  dead,  can  It  be  revived  by  this  amendment  F 
I*  it  allowable  to  convert  an  incompetent  into  a  competent 
action  by  an  amendment  ?    I  think  it  it  not. 

Mackenzie  asked  for  expenses  since  the  date  of  the 
Lcrd  Ordinary's  interlocutor. 

Lord  Advocate — The  general  rule  is,  that  a  partyseek- 
ing  to  amend  his  summons  must  pay  expenses,  f  his  is 
a  case  in  which,  considering  that  this  is  not  an  unani- 
mous judgment,  we  were  clearly  entitled  to  have  the 
opinion  oflhe  Court. 

Mackenzie — I  have  been  successful' since  the  date  of 


the  Lord  Ordinary's  interlocutor. 


since  the  date  of 
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a  terdict,  whether  lenience  can  or  cannot,  or  hits  or  lias 
t  been  pronounced  on  it,  preclude*  this  trial.  The  case* 
ferred  to  by  Hume  are  quite  confirmatory  of  the  defence. 
lien  the  party  hai  never  beau  in  jeopardy  fur  the  offence  villi 
ticlt  he  ia  charged,  he  may  be  tried,  but  theabortiTeneaaof  the 
rdict  is  not  a  ground  fur  a  new  trial.  If  it  could  be  aaid 
>  »t tilict  was  Dot  good,  that  would  he  a  different  matter,  for 
-  usise  would  not  bare  done  in  duty.  But  here  the  assize 
sdmie  its  duty  j  and  my  opinion  therefore  is,  that  the  panel* 
mil  be  tried  a  second  time. 

Tho  panels  were  accordingly  discharged  from  the  bar. 
Ad.  Lord  Advocate  (Inglis),  Sol. -Gen.  (Neaves) ;  Jaioei 
Her,  W.S.  Agent.— Alt.  Logan,  Young,  W.  H.  Murray  :  L. 
ickintosh,  6.8.C.:4nwi(.— <W.GT.)  '  "   "■  ,,:'  '     '    _ 

13lk  July  1852.       '"./.'  ".    '"' 

FlBST  DIVISION,  i 

).  29S. — The  Edinburgh  Perth  %ud  ^i;n"i,>5P- R-ul- 
i-iv  Co.  Suspenders,  v.  Rowan  and  Co.  Supaadeal*, 
:rco  in  Abaeiico— Repon in g—  Statute  1  and  2. Vict.  C.  SO,  § 
■—  Sist — -  Suspension — Diligence — Protean—  rthtie  diligence 
ad  been  dene  on  decree  t'n  abtenee  obtained  in  the  Court  of  Sent'im, 
nd  a  euipenrion  of  tin  darn  teas  brought  in  tenia  (p/jSc/l  arts' 
Viet  o.  86,  Ike  Court  nfutcd  to  rspone  tie  lu-pmder  de  piano 
■/ainst  lie  decree,  but  directed  a  record  to  be  made  up  in  the  tue- 

['l:e  respondents  obtained  decree  in  absence  iu  the 
irt  of  Session  against  the  suspenders,  extracted  the 
e,  and  poinded  a  locomotivo  engine  belonging  to  them. 
'lie  respondents  having  obtained  warrant  of  sale,  the 
ivay  company  presented  a  suspension  of  the  decree 
ibsence,  in  terms  of  1  and  2  Vict.  c.  80,  %  5,  and 
n  suspension  and  interdict  against  proceeding  with 
diligence. 

e  statute;  and,  in  the  interdict,  no  answers 
rig  been  lodged,  his  Lordship  passed  the  note  and 
inucd  the  interdict. 

hereafter,  in  the  suspension,  warrant  having  been  ob- 
:d  on  the  extractor  to  transmit  the  original  process, 
mspender  moved  to  be  reponed  against  the  decree 

lie  respondents  objected  to  this  as  incompetent,  and 
iord  Ordinary  reported  both  cases  to  the  Court. 
ie  Diligence  Act  of  1838,  1  and  2  Viet.  c.  86,  pro- 
hut  it  shall  be  lawful  Far  any  person  to  bang  asnipenilon 
y  decree  in  absence  pronounced  In  the  Court  of  Session, 
i^iug  in  the  Bill -Chamber  a  note  of  suspension,  of  the 
and  effect  of  notes  of  suspension,  hereinbefore  allowed 
brought,  of  decrees  inforo  of  Inferior  Courts;  and,  upon 
^nation  in  the  hands  of  the  clerk  of  such  expenses  as  may 
been  decerned  for,- such  sole  of  suspension  shall  be  re- 
I  and  marked  by  the  clerk  in  the  Bill-Chamber,  and  shall 
ipon  be  laid  before  the  Lord  Ordinary  on  the  Bills,  and 
lie  paused  ;  and  the  Lord  Ordinary  shall  have  power  to 
I  to  the  pursuer  such  part  of  the  expenses  consigned  as 
ippear  to  be  just ;  sod  sneh  note  of  suspension,  and  in- 
utor  passing  the  same,  ahall  be  served  on  the  opposite 
by  a  ineaseiiger-at-srms  in  common  form,  and  It  shall 
npetent,  after  the  elapse  of  fifteen  days  from  the  date  of 
i,  to  call,  and  thereafter  to  enrol  the  cause  before  the 
who  pronounced  the  original  decree,  or  bia  successor, 
i  proceed  therein  in  common  form,  without  prejudice  to 
iwer  of  toe  Couit,  on  cause  shewn,  to  remit  the  same  to 
her  Lord  Ordinary— and  the  Lord  Ordinary  before  whom 
ansa  shall  come,  may  grant  warrant  to  transmit  the  oti  - 
proceedings  to  the  ctak  to  mob  cause." 

-  c  respondents  pleaded — In  suspensions,  under  the 
.e,  of    decrees  in  absence,  it  was  incompetent  .rfe 

■j  to  rcpone.    The   statute  gave  no  power  to  re- 


pooe.  0a  the  contrary,  the  course  pointed  out  by  tho 
statute  was,  not  to  .repone,  but  to  make  up  a  record 
l>n  the  merits  of  the  decree  in  the  suspension.  In  this 
way,  the  respondents,  if  ultimately  successful,  stand  in  the 
same  position  as  when  the  suspension  was  brought;  but,  in 
the  present  case,  supposing  the  suspenders  to  be  reponed, 
the  diligence  done  by  the  respondents  would  fall  altoge- 
ther; and  even  if  it  should  ultimately  be  found  that  tho 
decree  was  good,  they  would  lose  their  diligence.  Tho 
diligence  done  on  the  decree  was  not  to  be  destroyed; 
and  that  the  suspenders  were  aware  of  this,  appeared 
from  their  raising  the  suspension  end  interdict,  which,  if 
they  were  to  be  reponed  in  the  suspension,  was  useless. 

The  suspenders  oaswerear— /The  universal  practice  in 
suspensions  under  the  statute,  was  to  repone  whether  or 
not  diligence  had  been  done  on  the  decree,  and  to  proceed 
to  make  up  the  record  in  the  original  action.  If  the 
suspenders  were  not  reponed  at  once,  the  diligence  would 
proceed  while  the  question  was  being  discussed  in  the 
suspension,  unless  the  presentment  of  the  suspension 
were  to  be  held  to  operate  as  a  sist  of  the  diligence.  If 
this  were  held,  the  suspenders  had  no  object  in  pressing 
their  motion  to  be  reponed.  It  was  with  the  view  of 
staying  the  diligence  that  the  suspension  and  interdict 
had  been  brought.  If  it  was  to  be  held  that  the  suspen- 
sion had  the  effect  of  staying  the  diligence,  the  application 
for  interdict  might  be  useless;  bat  unless  this  was  held, 
or  unless  the  suspenders  were  reponed,  the  diligence,  ex- 
cept for  the  interdict,  would  proceed.  The  two  pro- 
cesses might  be  conjoined  with  the  view  to  a  record  being 
made  up. 

Lord  President. — I  do  not  see  any  difficulty,  In  the  present 
case,  in  allowing  the  diligence  to  stand  good  so  thr  as  it  goes, 
till  the  record  U  made  up  in  the  suspension. 

Lord  Ivory. — I  think  the  Duly  course  competent  here  is  to 
make  up  the  record  in  the  suspension.  My  only  doubt  is  as  to 
the  competency,  under  the  statute,  of  rcponlng  in  any  case,  be- 
cause the  process  introduced  by  the  statute  is  not  a  process  of 
reponing  at  all.  Bepnnlng  is  not  the  object  of  the  statute. 
Previous  to  its  passing,  reduction  was  the  only  mode  of  getting 

3uit  of  an  extracted  decree  In  absence ;  and  what  the  statute 
oes  is  to  authorise  (where  previously  a  reduction  was  abeo. 
lutcly  necessary)  an  easier  and  shorter  form  of  process.  It  sub- 
stitutes the  process  of  suspension  for  that  of  reduction.  The 
Statute  says  that  it  shall  be  lawful  to  suspend  a  decree  In  ab- 
sence "by  lodging  in  the  Bill-Chamber  a  note  of  suspension 
of  the  form  and  effect  of  notes  of  suspension,  hereinbefore 
allowed  to  be  brought,  of  decrees  is  fore  at  inferior  courts ;' ' 
and,  on  consignation  of  the  expenses,  the  note  is  to  be  marked 
by  the  Bill-Chamber  clerk,— and  on  the  note  passing,  it  is 
to  be  served  and  enrolled,  and  (o  be  proceeded  in  in  common 
form.  That  ie  just  a  note  of  suspension  of  the  ordinary  kind. 
The  process  is  just  the  process  of'suspension  which  the  sta- 
tute authorises  in  place  of  the  process  of  reduction.  The 
presentment  operates  as  a  sist  of  diligence,  but  It  is  not  a  re- 
poning against  the  decree,  The  suspension  brings  up  the  dili- 
gence at  well  as  the  decree,  an  A  stays  the  diligence  where  it 
stood.— Kaltta  a  Wilson,  16th  Dec.  1827,  18th  Dec,  1848, 18th 
Feb.  1830-  It  does  not  destroy  the  diligence,  but  slays  it,  and 
leaves_anra«*  over  the  goods  poinded.  There  are  two  cases  to  bo 
considered  :— lv,  That  of  a  note  of  suspension  of  a  decree  on 
which  diligence  has  followed  ;  and,  2.  where  diligence  has  not 
followed.  It  appears  to  me  that  this  section  of  the  statute 
makes  no  deference  between  these  two  cases.  I  do  not  think 
interdict  is  necessary  to  stop  the  diligence.  I  certainly  du 
not  remember  any  instance  in  the  Bill-Chamber  of  a  sist  on  a 
suspension  uiiaccompaned  hy  prayer  for  interdict.  But  it 
seems  that  the  passsing  of  the  suspension  Is  to  operate  in  tho 
sense  way  as  if  there  had  been  a  prayer  for  Interdict.--  The 
note  Is  passed  by  a  ministerial  prooseding  in  the  Bill -Cham  bar, 
and  theeffect  la  tosist  the  diligence.  Here,  then,  wchuve  a  note 
passed,  the  effect  of  which  la  to  alat  the  diligence.    Then,  what 
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fa  the  after  procedure,  f  The  itatota  jays  that  It  H  to  be  wired: 
an  the  opposite  rwty  by  a  messenger,  and  7  nrrt' fifteen' daye 
after  service,  it  sWl  be  competent  "  to  call,ana  tnettafier  M 
uuiSJ;  Oie'eMie  oerore  the  Judge  who  pronoonfed'tbc  uvt^nal 
decree,",  Now..tb,o  canfe  there  spoken  'of  IsiU'^iVp^stori; 
eSamUSi  Cfttwc  J'hfe  can*  Is  roTfe'enrftfiif]  WN  % 
iAof  *bo  pronounced  the  original  decree,  "P.<^MM 
ciwdS.  with  "  in  common  form."  Thus,  rtc .  caitBfl  sHntrflffl 
biiing  a  process  of  8U6pe.n»ion,it  must  ve proceenKl  wlflinnsifS' 
pXiutgiu  commonly  pre.  The  form  of  reponmi? -at  once  Is 
without  niithoriV,  though  >ve  can  see  bow  it  tta'CMft  $» 
iiraclice.  I  see  ft  form  IttSbind'aPrTtiriplei,  fhfj^OvMwr,  ft 
unlto  Without  authority.  Before  yoricttn  get jjint  6f  a^  ex- 
tracted decree,  yon  most  suspend  the  letters.  There' cSrTBe  rib 
Twaae  to  reaulfltc-  ft  British  statute.  TV  suspension  must  he 
JuSeJ'pVon "fa  fe&ifs  lt> 'tbe  v^ntf  way,  after  the  record  ii 
miide  u».'*  JSiifl  so  lAfc'iis  U'<*  <h  ctee  e!*iifc  it  is  impossible  to 
get  into  the  OiwtHtl  cause  at  ill",  and  to  repone  ag»inst  an 
S.'i™&>il  .'i(*'r«p.  wltliiiut  b«iaa' heard  on  the  ruenW.ia  impos- 


nslpri.  ''BW'ih'e  wr»]ei>/t]i«se"prHpert1hiE«'-ionrt'»e 
If  tl,  n'ri  arid'  in  tho  ■nispe.risi.™.  Till  the"  dMr-lorrls 
,  ,1V  'liie)it.(i:  trie  Eii^i.-rlHibtl  IP  pio  iMu^.'  Till  tTiWi, 
hole  pf  pCedllr'e  mult' be  ofi  (bfi'BTuipcrisiorl';  nhflVfflmiB 
'Vj-ci'ile'iii'O  thi'tneilts,  the  decree  in  abwrK-ecnnnrfbt-thrf^jH. 
In  the  present  proceedings,  therefore,  I  have'no  dofibt  Tt''»aa 
Cp»ipe.tent  to  proceed  cither  on  the  HaBpensinn.  or  the  s*fepeb- 
ftoiifttid  interdict.  They  are  both  here,,  and  perhaps  HfiKrald 
be  rfeht  enough  now  to  conjoin  them,  and  leave  to  Ibe  Ikrtd 
OrdinarvtbecitriFfttion  of  the  matter. .  ',*'1 

'     W  P.wfAflt— The  Lbrd  Ordinary  wiH  conjohi  then?  ;  but 
lib  Iloru>htii,wlil  understand  that  ire  do  not Tepone.    ,;'  '  ., 
/,i/i  b:<i--i*ghpmc  concurred.  *_    ._.     '     ,,',,,  .   .  '   ',      .'. 
■'"  Xor  J  Fuit'rlon  absent.  '  ').'".'  .    '  *' 

~.    Th*  Lord  Ordinary  proB(Hiace<t "the  following jnterlo- 
tfHfcOT  in-  the  BUspOT&ion^and.*«rteiliicti"— 

"llje  Lord  Ordinary,  after  cWafnHteHowwftb  tbe(r  Lordships 

offhel1f>t»lvtoofx.'M«HV^ 
'  ihlsproeeffl;  ^d/irVtrWc^J(Mft«pr<^^eM.ffi6^trioW»i»n. 
i.~«  t-r.  imfm  answere  to  the  reasons  of  tuepeuiion  onorblltore 


delta  to  lodgt 
UoBrHynen. 


Monday '-nWrt.1     '   '  ,n  ■(,-n''  ",  ■'  '  "   ■  ■r":1,  ■  ■■    '■'■  "  ' 
.L-Ctoj.— {.W.G.T.J  ..  ,...,,,,  .,,.„  „,..,.  ,,„  ,(.,,.  ,|.  lp,|,  t. ,.  i 

■{     ..        ,.  :■:,:*'     l^.J<tl#  y&Z,,'\'    :-^  ,        '■['.U°.       . 

f,<bl  ..(.'lev   ., ,,,  T,L»ncJptlwKa,:j3f/«»**'*-1-   ..  -  .mit-itvrfl 
■  «JIHW»sl«lJB«periSiteaut  ^fiUr'OjWTPfwAon  .«n;«J£*jBf  Vr&jmM 
j)nut*rtrf(wHiw*a»»^*»6^fl«*  J****"^"'  <tawpck<sjn*qr4t  crtarJ 
otr,  wAicA  inu  AeW  (o  tarry  nptnut.    Deem  for  tht  eipurleWba^ 
'  ii  i1lllfiW»iiWWIWfi»tHhfWit>iiil»«li'llilJiii.lid»lii«,t1>iiflli)ii<irr  rimnil 

h>«  «yi(A«na0^fSMbHlta>«MvitiMvBa(4  ^Url-»«toobi 


..,-.,lW,^,j%fl«ilAi1(afcii^(l*.Jiirri.i.i,iiiWi«in'   Liu  l^-n  n-ilhO 

-Oliiiiiif ini  YriTJ  frrV  rf*!^    i  -w  (t -,,,11, „:'»;,  .<„  [,.,-iT>i    ' 
,'  '•""  iBmm*  iia*irw4j>Bridflp»d  the  djligteuw,  *i*fl4o*ti»  J«iBed 

1  jaction  <#rwe«W  agwp*t, .bti;Hjihflrftv«4i-#!CTt!UW'jf(r«l 
1 -floftal,- m->jAe  yi3^l6*^di*a*erfie4i»g»ius*.»urii ,  dnhia- 

-Jei4SFi»Wa4rrW.ipr9WrWC«4  H>r,(haa«  exptjpat^  iprqame 
.rrfOnlkny«MB^fedi»hffir§w  forM>Clo«kiei.    ...-,  ■,-,,■.., 
"  '■ THt'Dtft  1«4*,  «Wut«ert  'hrinafeed 


an  action  of  relief  against  Dtt«kT,ta  '"WJ.h  J"«  WI. 
Dykes  whs  found  lianle  M  him  in  the  jEK  contamrf  j 
the-  bill,  and  in-  £204 ;  8 :  10  of  the  eipeB«i  in  txj 
BtTUthcra  had  been  femnd  KaUe  to  M'0«kw.  »i  b 
tlicr/rti--il78:2:4feflle--ita^rW'ttr^mi 
OBTM^tj  S^^thers  hlm^,^v^^?1!?*'-'nrric't' 

■awiteiamv-tb^tv^cBiHtt  al/taoflcieA  °iirf(^^ 

*nctit-'»*wiaffirM{rf  Mi'Spp»L-...XhereaaW,  ^riiki 

Ka^n^:'Ir;ri2,lbeen;r^krapn'l<^h»''»A*«i^ 

potuM  ofliroJi\l)i«»«.datBBee  lm  :  Wo  WWSPW**  ■  *» 
name,  with  interest  from  9th  December J*ttir 

)nttfVReS  ftcV(rrr65riljr*slft( Th*;prtWli»  **t*Mrf  tti 

rtrjaMvbfii^gt^WilfelHlclP  WP"**.  :  ->■■  ^nVr*  ■'" 

'■■'"©KtteBff  mittie^'Heriorj  .afeiiia  ins*a«MyM«-»4& 
't5tM't1,rj|Vr>'(WfV'liVo*(  'DjtW  t*e  wtolt  w»-*rii=: 

^lw:rWjJjV'd,'J)4™'.gWcn  i^:hisnarn^  taj  Hn^'itKW- 

m  i.Jn'Jttai sia^iplopoinding,  Cnilea-fthjeetoi, tomes 
-WtavVt  «HeJ*e*ftn,  atJdto  tbe^coodwewtoViw  J* 

.iPflBowmed,  in  'W*M°CS»»*j  d^ree'  for  that  ju  «-; 
'aJreidyitewi  -pren  in  his, favou,  theism  iff 
-rlftiiblft'SSife*."  Pot  this  stnn  there  waiwenaai'i 
''  Wth  Regard  to  thereat  of  the  frmd  in  msfej  C*i 
.'elaimaiJ  io  he  prefcrred  oyer.  VVoo^e^fajlWt* 

I  tee,  who  claimed  tha  aame,-  ■Mti  KTac^Vunie^n1* 
nfeeut  fn  M'Ctoatie  v.-  Bfrntbettij  wW  elaiawiibf  Bf 
^B  (jenS^rtt)  mcnrrerl.hy  Sjrffflettfcfcfi*? 

The  %prd"Qrdinarj  prononnpef|»tMJw«illE,*c 
■oator;—      ■  ■  ■. '        .   ..«■'--■:.     ■ 

"HajinKheiira  cmmeei  tor  tUewrttitflntbtnwl^t*: 
Irrs;  arid  i8etVlrfte*"i:on5dlBH!  «***»'■•«  "**»T*:: 

at  the  inrtnfifre  W^rfeWWifcrtit^ntlW^atWJlpra*1 : 
made  *rij«rtrSrAJ«W «>*H«1el«rtbo «U*I** 
dnced,  and'  fthble'  c?riji>)oed«rocta«r«,  fl»d»  tht  m"«- 1 
mnltiplepr^rJingentiflrftolhe  eipenw**  wWifo^ 
■and  bringing  McfataWMW  Oeort,'a*d-i*niBii»ia«| 
'  IBerWf,  when ■1*^' to>lfcl*««Br-*M«« ai* »W\ 
Wepele  the  olrJtteBoW- 'to "th*  eondteoendeaot  rf  **: 
-rnV-fift.-  Repefe  fc»:*l«  Iftf  'OiWe,  t««  I*** 
■Hkbfc  In  rtpTnsW.  aU'drenM,'-  Hold>  *>»  "*«?" 

;  WUrMeTWUH  rtfe  W  zaH'^HNWBHf,  «n****L 
terW-tl(at%ll  ecerhrf  *w«Wt*o*  tk*  'fcW**'*?, 

II  rBrlfl  WfeffliJlrV'liiJtBWar  r»iWpt**ittfe,  «*'•*!*; 

•■5ta1krofS<^%*tc;brtke'Mia«Mfltlw»*^*1; 
•  'Wfi1Jr,mtefe««i(Weo*,;  cMC^tln  ifaadliMMeV »f J 
■''lJie''«ceb.Tihfbr*#  0»m^^«»»t6e«art«.«»«*r^*«»; 
'■■t1i*,«m#rxtri«gMMj'td'*a^ie«fa-Wl««IB***^ 
"  ^'VaMtWl  dBJtWilMWl''i»n'<Ull  WllilMW.W'g. 
'•-  onb'et**«^;tb*(aoe**  *«tlK*»fiemie  ttflfti**"^? 
i*TH!er'WBi**f*et  P-1  n^tMOaj^lUlrtMaetaWg 


,  __  „.._„j«*tt*i«"*; 

..„    „ _.._  , ,  b*» *wrrif)T»fcr»i»ipnt**fl 

ftb*ow*t^*HW|hateH»»«a«^i**IJ3K 
NaWWst-^Vrtid  dtfe^f*'Whi««»«l»»>*Pigl 

9te¥lirig'^WMioe«(ta«14rJiBlffi*ull(jal««*P^ 

■rH."ll*  ftotoft*^tafe«>4iayo«'0iWa«n|M'»*g 
«*(6'''tT»e,4«in*»'l»aB4»ut4»li«'a« — """— ' — "" 


Oullen'e  claim  to  lie  preferred  fa  ""    '        "*"""" 


ini^awttillMt  hd« 
to  be  preferred  to  Un  —  i       — ~M, 
'*W^-«*deter*srMi*t'vll)8  tvCtflaMiallMeV* 


IMS.] 
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rie,  and  egsiwuVthe  clulnunt  Woodside.,  Strnthera'  trustee,  as 
Wa  employer*,  aad  to  them  their  defence!  thereto,  as  accords  : 
Banks  and  prefers  the  claimant  Woodside  in  terms  of  his 
claim,  teaiado  face,  to  the  whole  balance  of  the  fund  in  nedio, 
under  deduction  of  the  expense  of  raising,  executing,  and  bring- 
ing Ui»  prewes  jnto  Court,*!  the  same  ahull  be  Used  and  de. 
cernecLfor,  aitd  decern*  In  his  favour  In  the  preference,  and 
lot  par  moot  accordingly. :  Finds  the  claimant  Cullen  liable 
lo  tbe  claimant  Wood  tide  in  the  expenses  of  the  torn  pott  lion 
WitwMuf:  .Tl»d#.the  claimant  thdleo  liable  to  the  wiser  in 
theexpeps^  occasioned  by  his  objections  to  the,  competency, 
mil  sj»»iiy  -bis  objectiona  to  the  condescendence  of,  tbe'  fund 
it  iKteYot  ami  remits  the  accounts  of  those  expenses.  Anil  of  the 
elpemwi-roUnd  duo  to  Woodaide,  when  lodged/ to'the  auditor 
to  Ux  and  to  report.  .-.     •  i  j,,       , 

"Ifoltf  -This  Is  »  ouso  somewhat  eiubarrssscd  in  procedure, 
and,  tl^ugh;«mp!e  in  result,  it  requires  aUentlon',to  detail.  It 
*u  argued  with  unusual  anxiety.  The  fund  m'nWEecOnslsis 
generally  or  certain  turns  found  due  to  'Strainer*  j>yi  Dj-kw:lft 
in  setioa  biUwgnVby  the  former  against  .ilia-latter,  iiaebiafiener 
fnrs  messenger,  through  whose  Mglee*9rfu^u^ha)l  sus^jned 
less.  The  sums  found  due  are  three — 1st,  a  sum,  of.expenses 
incurred  by  Struthers  to  M'Closkle  in  actiona'atf- SfCIoskie's 
Instance  against  Strnthera,  which  the  parties  :Hgraed'ntth'e  bar 
tb  keH  as  amounting'  to  J004  -  8  iKji.ad,  eapeuts  incurred  to 

Boa*  a  solicitor,  and  Carrie  aicpuotry  uoeut,  in  the  tun «i  sc- 
Ueijiat  the  instance  of  M'Closkie  against  Struthers;  and  liutty, 
.  a  small  amount  or  principal  sum,  with  interest. 

"Cullen  waa  agent  for  MCluskie in  tbe action* against  Btrn- 
thera,  and  was  agent  for  Strnthera  in  the  action  against  Dykes. 

"  About  onu  part  of  the.  fund  in  medio  there  is  no  serious  dis- 
pute, being  the  expenses  found  due  by  Strntberi  to  M'Cloakie, 
uf  which  Dykes,  as  cautioner  for  the  messenger,  was  bound  to 
relieve  Struthers,  and  to  which  Ciillen  has  right  as  agent-dis- 
bwser  foi,  and  judicial  assignee  of  M'Cloakie,  holding  decree 
iii.kiiHWTtnenie.  Til  this  aum  of  expense*  (the  1204 :  6 :  10), 
wither,  Spmthers,  aqi  any  one  in  tils  right,  can  oppose  the  claim 
or  M.'Clpikie'a  agent.  The  other  claimant*,  Carrie  and  Wood- 
able,  oo  not  interfere  with  Cullen  on  Ibis  part  of  the /una",  and 
tbe  only  question  haa  been  raised  by  Cullcn  himself.  In  order 
to  tnto.'thie  part  of  thecase  understood,  the  Lord  Ordinary 
nam  take  the  liberty  of  referring  to  his  note  in  the  action 
brought  by  CuUen  against  Dykes,  am)  which  has  been  remitted 
to,  and  conjoined  with,  this  mult  iplepoinding.  HadCullen  been 
coolant  to  claim  bere  a  preference  to  the  extent  of  this  sum, 
producing  his  summons  as  the  ground  of  claim,  there  would 
Jut*  been  no  difficulty  la  to  that  portion  of  the  fund,  and  he 
woaldhaw  been  at  once  preferred.  But  he  took  the  course  of 
denying  Dykea'  right  to  bring  the  multiplepoiuding  at  all,  and, 
separately,  of  contending  that  tbe  sum  of  MfJloikie's  expenses, 
though  found  due  to  Struthers,  should  be  struck  out  of  the  fund 
iaatafia,  The  Lord  Ordinary  held,  and  holds,  tliat  Dykes  was 
■ad  emKloaV  tc  bring  the  aiuK iplepoinding,  aa  tbe  whole  fund, 
nadst  sha  words  of  the  decree,  waa  found-due  to  Blruthers,  and 
OabeD  biHisdf  bad  lined  arrestmpjit  jfor  the  same  reason,  ha 
held  tit&M-fHotkia'*  expenses  were  properly  included  in  the 
tand  fm4u4m,:  .  »M  bad  CuUen  ehuuwd,  no  difficulty  would 
tine  eocu trad ;.  Dyke*  would  not  have  objected,  and  tbe  other 
claimantHiliawe  out  pretended  to  interfere.  Cullcn,  however, 
waalo  ODt-oiaim  direeiiy  what  was  and  is  offered  without  dis- 
putajiaotl  aAthoegh.-by.en  interlocutor,  now  final,  in  theordl- 
•aiy  t<aiatl,  ho  i*  entitled  to  decree  for  the  whole  sum  of  ex- 
penses ;|m'ssMo*n«I* as.  agent- diabuwer  and  judicial  assignee  of 
M'OHsku,  subjWit  to  deduction  of  tfiat  part  of  those  expenses 
tottusatd  in  the  multisrfepatedingi  so  that  he  cannot  now  re- 
curacitlat  latter  ■jwstio a  io  the  ordinary:  action,  hut  can  only 
fOBiraiiii*  in  thn  «ni)tiplepOindin»j,  he  has  to  tbe  1»*(  refused 
lunui*  amy-qSaimTon  l#,is,;eeerein  tb*  molt  iplepoinding,  but 
•taangeiy  iasiats.  that  tin  fond  thai,  be  struck  out  of  tbe  only 
l*s«Mi  iu  wLiuh  be  could  now  reeov'er  it.  The  Lord  Ordinary 
as*  bees  uuablii  to  see  any  Diede  nf  clearing  tbe  case  except  by 
oMjmBsnjjihe  otwinary  aotiM  with  the  multiplepoiiiding,  end 
liokkag  itaa  atkjiu  on  this  partrpf  the  fund,  to  which  uobody 
msiothc  oontcsMd  Callen'ft  right,  Djikes  had  no  inUrest  in 
•«•  wampethlett,  tuoagli  he  had  an  intereet  to  bring  tbe  mul- 
^peinsUrur,  aa  the  sum  Ml  found  dne  to  fkmtberJ ;  but  no 
e*n£-DjM»«HiM^haTeb«*nlT>e»r»rd  In  this  part  of  the  case  had 
Cailtuiawjeay  ttsasned  in  »hn  maltipltpoindinrv  aa  ha  haa  been 


"■limply  d 

So=do  in  t. 
i  Calkn,  while  lie  haa  not  claimed  is 


wtg  Tint  hn  Bight  bars)  had  tlaiee  ■Jtlaait  contest,  and  what 
Dykes,  as  the  Lord  Ordinary  think*,  waa  entitled  to  offer  there, 
and  there  only,  doe*  claim  ibe  rest  of  the  fund  is   miHio  aa 

against  the  other  claimants,  and  this  gives  riee  to  questions  Of 
more  importance  m  a  legal  point  of  »iew.  ' 

"Cullcn  slates  himself  to  be  the  creditor  of  Strnthera  and 
Woodaidu,  and  separately  of  Currie,  in  the  sum  of  £31 1  :  ti  :  10, 
a*  due  fox. professional  charges  and  disbursements  in  the  action 
Sliulluri  ogaintt  Dykei,  the  conduct  of  which  be  alleges  that  ha 
undertook  on  the  joint  employment  of  Struthers  and  Woodilde, 
and  Currie  the  country  ngent.  Tliis  sum  of  £311 :  6  :  10  con- 
atltutev  the  balance  of  the  account  alter  deduction  of  certain 
payments  in  cash,  and  also  after  deduction  of  the  aum  of  ex- 
penses found  due  by  Dykea,  and  which  were  decerned  for  and 
recovered  by  Cullen  in  his  own  name. 

"1  lit  portion  of  the  fund  in  mroVe  o»ef  which  he  claims  tn) 
be  preferred  in  respect  of  this  debt,  is  a  principal  stlm  of  £20 
with  interest,  being  the  amount  of  a  bill  lost  to  Struthers  by 
the  messenger's  negligence,  but  under  certain  deducilphe,  leaf* 
ing  a  balance  of  £10 :8s.  The  other  portion:  of  the  fond  is 
stated  at£l78:S;i,,  being  the  amount  of  accounts  incurred 
by  Strathen  to  John  Hubs,  S.SC,  and  Alexander  Cnrrie',  writer 
in  Hamilton,  in  the  processes  against  him  at  the  Instance  at 
M'Cloakie,  already  referred  to.  The  former  sttro.;  It  will  be  ou- 
sened,  was  due  directly  to  Struthers.  T^ie  latter,  s|iiul'  aUii  'fs 
awarded  to  Struthers  in  his  action  against  Dykes,  as  being  the 
expenses  of  which  Dykes  was  bound  to  relieve  him'.  And  if 
Kuss  tbe  solicitor,  and  Currie  the  country  agent,  to  Whom 
tiiese  expenses  were  Incurred,  had  been  in  a  condition  to  demand 
decree  in  their  own  name,  they  might  bave  been  preferred  to 
.  that  part  of  the  fund  in  medio  upon  the  same  principle  on  which 
Cullen  has  right  to  the  part  of  tbe  fund  in  medio  already  dis- 
posed of. 

'■  Supposing  Boss  and  Currie  to  be  out  of  the  field, — and  they 
are  so, — the  competition  must  take  place  between  Cullen  sod 
Woodside,  the  trustee  on  Struthers'  sequestrated  estate.  Cul- 
len calls  himself  agent-diiburaer.  So  he  was ;  but  In  the  ac- 
tions In  which  tbeajK  expenses  were  Incurred,  namely  the  actiona 
M'Cloakie  against  Struthers,  ht  vat  agtrti-ditbarttr  frf  M-Chikit. 
The  fund  in  medio,  though  consisting  in  part  of  agents'  accounts, 
has  nothing  tado with  bis.  diabitrssments. or  professional ^services. 
Cullen  Baser  could  hare  had  decree  for  tliosu  expenses  in' hia  own 
name,  on  toe  ground  on  wlskdi  ha  obuuied.^ocrec  i»  M'Closkle/*; 

"  On  what  ground,  then,  is  his  claim  of  preference  retted  f  for 
this  requires  consideration.  Be  says  the  fund  was  recovered  in 
an  action  in  which  he  was  employed  by  Struthers.  This  I*  trqe ; 
but  the  Lord  Ordinary  understands  it  to  be  settled  law  in  Scot- 
land, that  though  an  agent  may  have  a  hypothec  for  the  expen- 
ses found  due  by  the  opposite  party,  he  haa  no  hypothec  over  the 
subject- matter  of  the  suit,  nor  over  the  euro  which  may  tie  re- 
covered for  his  client.  Such  a  right  of  hypothec  ha*  been  eon- 
tended  for,  but  long  since  rejected.  The  agent  may  be  theore- 
ditor  of  his  employer  for  his  professional  services,  bnt  haa  not, 
therefore,  any  direct  preference  In  his  owo  name  over  the  fund 
■recovered  far  tile  employer,  except  simply  ever  the  expense* 
In  the  particular  suit  in  which  tbe  opposite  party  may  be  found 

.  "  But  if  Cullen  haa  no  preference  ever  these  same,  a*  recovered 
tn  a  suit  which  be  conducted,  how  can  be  compete  in  this  case 
with thetntateeonStrutfaera'sequjeatratedestBte?  Taesenues- 
tration  carries  the  fund,  if  there  is  no  availabla  nsxat  to  betdeed- 
ed  against  It,  either  of  legal  diligence  or  lien.  Hew,  alt  bough 
Cullen  used  arrestment,  tic  did  so  within  a  few  days  of  (be  ae- 
queetriuiolk  Accordingly,  the  arrestment  waa  not  founded  on 
before  the  Lord  Ordinary  ;  and  though  hia  character  aa'agent- 
disburserin.the  suit  at  Strnthera'  instance,  wal  con  it  a  rid}' re- 
ferred to,  nn  authority  was  shen'n  fiir  any  ground  of  preference. 
The  argument  seemed  topioceedupoOtheurroneoulasaoalption, 
that  au-agent-disburaer  had  the.  same  right  over  tbe  subject- 
matter  recovered  in  a  suit,  as  in  the  expense*  found  due.     ■ 

ftt  was  stated  that  Woodaide,  the  trustee,  had  himself  em- 
ployed'  Ctrlteu1  towards  the  conclusion  of  the  action,  and  that 
itHO  mistee  and  the  sequestra  led  estate,  if  they  toot  iwsaetit 
by  the-  action,  were  directly  liable  for  the  whole  coat  of  auk, 
whether  before  or  subsequent  to  sequestration.  The  trnitee 
does  pot  assent  (o  this  doctrine ;  but  what  la  of  more  impor- 
tance, he  maintains,  in  point  Of  fact,  that  in  lending  hia  con- 
currence at  the  very  termination  of  tbe  suit,  and  wboa  -little 
rcaiainail  to  be- done  but  to  tax  the  various  aooeunta  Of  coats, 
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be  eipicasiy  stipulated  toes  he  was  to  inmtt  aa'Uaatuer  for 
Cullen's  previous  expense*.  Tlria  inny.  .er.msiji.itqt  bo;  haft  it 
ii  a  preliminary  question,  whether  ouch  a.puinl .W  .be  tried 
inline  tnultiptepoindfng.  In  this  riew,  Cullen  must  slate  hit 
claim  as  a  rider  on  Woodstde's  claim.  The'  Lord  Otf  ineryein 
tnriL  eodrreiand  a  riding  interest  ano  d«tini»l)»r»*if  KlKiiia 
■rotistiiuiis]  .debt,,  and  specially  wl^cvdtUe*iie*,:r^:fsUeWcd 
to  altach  the  debtor"*  interest;  but  Ike  Lord,  ikdiaary it  not 
aware  that  at\jalUged  creditor  of  a  claimant  can  'fane  forward 
and  turn  theciarm  itatlf  into  a  new  multrplejorrtd'LDJt.  '"A"aWii. 
Isr  question  tetWearoseiu  tbe  ease  oi  thelliyal  Bank  of  ixjot- 
btnd  *.  Swceboo  and  Geddes,  December  i,  IMS,  but  the  pro- 
posed riding  interest  ru  rejected,  because  ii»  debt  .tree  ant 
Cjuntituted,  nv  diligence  used,  nor  an;  legal  attaolinwov  *fld  j 
that  if  auch  procedure  rnao  saiiciiur.ed,  Uju  lesult  would  t>e  in- 
exuiraiblt'.  .C^attsijiiy,  if  in  any  case  an  itlujeid-uhuai  coulilaot 
be. sustained  m> ending  in«re»t,it  w*>«ld  be  where  the  priwii- 
pal  party  Md  alM)  fund-  under  diligence  for  behoof  of  a  body.of 
ueditoBs.deDjjing.i'i  una  14a  and  their  liability.  If  the  claim- 
•W  can  make.  gp^..Ji  is.  claim  against  rVoodside  >««  trustee, 
and  tlm!cr*l«ti(ri,a»:re|»reeeriBi'dbyJiiBi,Jj»lma  a  oleiut  eetuae  , 
ofreniedy,,but.*tt'riainlr*  bnadebtoenaittawiwiiiwion..  „  , 
,  ,  "  So.Btnsi4e  Xk*  e«M  aa  regards,  tbe  rery  aanll  part  of,  tbe 
fund  arising; s u*«f' the  laalanue  uf  the  atiueipfU  awn  found,  ihie 
.  .to  Strutters,,,  But,*p»n  soother  part  of  il«  fund,  tuetwnawt-  , 
:  JDget-()iaj*iipeuwiiieJirredwGu«r«,1GuUe«Br«ue»tc!P*(«wity1  , 
.  ibut  tofliaiilateawUHiat  the  eclaoni  though  breua*t,iH>yw- 
*heis'  name, was  troly  for  belioofet  Cuttle,  »be wu  ttw*#ag> 
disburseruf  tteeapea^  of  wldeh&ruUiera sought  tobe.rt'ljer-  r 
«dr-that  Currie  would  have  been  entitled  to  preference  for  ,llwae 
expenses  in  hit  own  name,  and  night  hate  ao  claimed  then  la 
.tiui  melUplepoiaduig— Uiat  if  he  bad  claimed  Uiero  ia  lut.own 
name,  he,  Cullen,  might  have  claimed  as  a  rider  upon  Carrie's 
interest,  because  he  was  employed  by  Cutrie  in  the  auit  under 
.which  that  portion  of  tbe  fund  ih  reooTered,  and  that  Currie 
had  no  right  to  wairc  his  claim,  aa  he  intimated  his  intention 
to  do,  In  favour  of  the  trustee,  ao  as  In  any  naneot  to  disappoint 
Cnllen'a  right- 

"Bat  the  Lord  Ordinary  Uunka  that  Cullen'a  claim,  na  a 
rider  upon  Carrie's  claim,  elands  etan<  in  a  worse  eilunl  ion  titan 
his  claim  as  a  rider  on  U*«  claim  of  lYaodeide.  lu  tUrjfrat  place, 
though  Currie  slated  bis  wiUingseaa  towilttlraw  Ida  alalia  na 
ngaiu.it  Wnodaide.heoawJil  not  haveptesasd  it  efleotuslly.i- 
aadfortbis  plain  reaaon,  Out  lie,  Currie,  bad  claimed  fujUteae 
expenses  under  a  pret*j*ja.eeounatrwlofi  af  8trathcrs,.a**d  had 
discharged  the  debt  o^ccnjpoiitwn.aa  that  -k*  could  no  ranger 
Aoterfaro  with  Suntbera'  rkatt  of  mtamn*  the  fund  en  the 
ground  of  being  entitled  to  ieterpol  pa«raen4toliia  employer. 
Woodaide,  ae  an  right  at*  ftruafceraj  UaeUtledtafoMdeptn.ta* 
dischargers" the*eea*wn*eeioa*»formeiieeie.3*it*tioit.  Jaiae 
-aawact  place,  Carrie  deiiitta.  aoyluibilityM)  C«llea,.aa.liis  a#- 
far/eti  in  the  action  '  StruitatntvDykmt'  andCallea't  alaitn, 
fur  from  bning  eonstitulad,  ia  not  eten  admitted,  so  (bat  the 
jMme  abjeottona  winch  eidude  hi*  title  aula  rider  on.  Wiwflaidefs 
anaitn,  apply  aUII  mota  strongly  here.  Tea*  pert  oi  *bn  oaae, 
indeed,  only  fumiahea  a  still  mere  etrining  esnmrue  af -tha  ie- 
«pn»enieneee  b>  which  tboirLordshiparefiirnediniteenst.cited. 

"  The  Lord  Ordinary,  therefore,  on  this  part  of  the  amnajsal 
anatained  the  olaim  of  Woodside  aa  trustee  on  Btruthars;  ettate, 
which  will  dispose  of  thefbndia  ateriie.  .  ". 

"At  to  npenoea,  the  Lord  Ordinary  la  clearly  of  opinion 
(fiat  Woodilde  is  entitled,  aa  against  Cullen,  to  the  cxpentca 
Dccaafrmed  by  Cullcn's  competition  for  the  portion  of  the  fund 
fn  intrlia  to  wliich  WondsiJe  has  been  preferred.  WoodtiQedoea 
not  demand  expenses  against  Currie,  and  Carrie  has  no  elafai 
of  rxpensee  afraimt  Cullen.  The  only  remaining  point  regards 
the  diactiegion  between  Culler  and  Dykes.  Cullen,  ia  objecting 
to  tneconrpeiencyof  the  muttrplopoinding,  (he  rtated  olijectiotia 
wliich  were  withdrawn,  reserring  all  questions  of  expensea), 
and  In  objecting  to  the  condescendence  of  the  fund  in  rnerHp,io 
for  as  consisting  of  M'Closkie'a  expenses,  caused- very  Idle  and 
unnecessary  coat.  Tbe  multiplepolndlrt^  wae  rightly  brought 
e*en  on  Cullen'a  own  shewing;  and  Dykee  could  [--"■  ' 
called  upon  to  separate  the  differeiit  portions  of  the  I 


ii  shewing ;  and  Dykes  could  liardly  be 

ent  portions  of  the  fund,  as  It 

was  sj)  found  doe  ia  one  decree.    Oa  the  other  hand,  Cullen  was 


entitled,  as  M'Cloakle'a  ageat,  to  the  full  amount  of  the  expenses 

auoi  tor  in  the  ordinary  actum,  and  tu  be  reoorerad  partly  in  thia 
.rnultliJc poinding,  A  claim,  therefore,  at  CuUen'e  lastano^  ay 
producing  hit  summons  againat  Dykes,  would  hare  been  proper, 
and  the  eipMiee'oftucb  acuiiro  Cullen  might  hare  been  entitled 


0M«l7  „  ,.  . 

cetg  of  mnlUplepoinding,  taoagh  it 

The  Lord  Ordinary,  in  tbe  L-irnunutauareev  taiaatl))tn» 

titled  to  the  expenaea  inaaned  iu .  dieeuaaing  with  Cab  a 

competency  of  the  mullialepalndingi  Mstl  tiKJfoercnJt 

eluding  (in  tlte  fund  iu  wj'aU'Cluskie.>.Mpeusf*.ulAa..' 

ny  Dykes  ta  Stru:Uer».    It  wditnVieut  tfmodpwuAiw- 
«  dJtcusMon  tbeuld  baye  arisen, 

.  "."UDder  the. Lord. Ordinary-'a  m^rloonUirrtBi;  eipmj 
; raisin g.isujl  fajf  npofl^  portion  <»f  the  (*jn4  ^un*Jwfj 
tbenj  triiifoe.  .Theee  ^snnot  h«  j>(  ajte^.antaeDli.ki  t 
lliijJta  l'x should  coiuelroni thai  pautot  ifieJaaiis ai-i 
'"'■-"■-  -  Jl-sl)e[uirnpWy 4nat  aa>a.  r™ "^  --  ■ 


itj^^icg.tofihe: 

.T^i-n  n.fjuue^.,  ,..,, ,.  .,  ,-i-  |,  ,.  .. 

;Tfie.  Lopl  IMniaijbna  gtren  Cullen  awj^^awaatu 

iniereif'jibyn  the  sun  pf  f2Q*;»  :WLJfntere  t*wtta'«C 


aign*UoOf 


trahftnugiabal  . 

i  and  liieravi*  ffftf***1  W4" 

.u.  legal  inteit«t.#rf wtHisitud  - 


BJjf.< 

y.tba 


ii  ,rar»d^^ians,  i 
4  ^oL  eoujouv  Mi"  yr» 


tine,  (hi!  ti*  J 
,  -  ^'e«»iian."liie.fpi«a»eai  in.ibe  nut  ioiir. 
Biiuply.tbat.Jie.ioinlit  not  Impede  tlte  preplanned  lit  »■ 
tinU'poiuding^  ,li»t  lie, protected  Xlykes  .aarainst  ptrmu  - 
'.bijfli  attiuus,by.Audiog  him  liable  in  Use  aaau  asiau :■ 
in  (lie  ordiuary  action,  nnder-  deductiun.  qf  that  put  ala> 
exneniei  srliich  was  consigned  in  the  maisipUpsia% ' 
""'A  redkbulnp  note  was  lodged  for  Oallen,  tod  i  wr 
^t  note  far  Dykes,  The  prajcr  of  CuUes'a  nxlax^ 
note  was  as  follows :— 

"  to  alter  the  Interlocutor  In  so  far  aa  adretae  fo  tsandtw 
In  both  notlona;— in  the  actkm  Onllen  w.  Etyka,  Anil  iavv 
tide  on  the  principal  sum,  aa  libelled,— ami,  in  the  tosna- 
po I ndin«,  sustain  the  claim  of  the  rstfadaBsar.OT  atlsatai 
consideration  of  the  aame  until  the  qsratlcei  of  lissiBiav 
be  ascertained  and  determined :  Piatt  thai  mcjalsm  ew.-- 
to  expenaaa  1  or  to  do  o therwlae,"  Ac 

Cullen,  as  against  Djkes,  phudeA^~l.  Thai  he  US 
not  to  have  been  found  liable  in  tbe  entpenses  ocaftAr 
by  his  objections  to  the  multiplopoinding.  2.  TIkI' 
Ordinary  had  giyen,  ikaa  tbe  date  of  consignation,  it.; 
bank  interest  for  tbe  sum  of  ezpeaieee  in  wbieb  Drkab 
been  found;  liable  to  ti trathetn, — ^whereas,  since  tatt  re. 
ought  never  to  have  been  thrown  into  tbe  mnltipVp^' 
ing,  Cullen  was  entitled  to  legal  interest  on  it,  aii«L» 
thereat  of  tba^sxntlMaai  ttwiw  decree  bad  been  a"- 
in  nia  name,      ' 

l)yles  reciaime4  agaiast . the .'in.dgrnRnt  of  tie  I'- 
Ordinurv  ia  ao  £ir  as  it  foun^,  Cwiai  najtitlni  tou"-^ 
(earn  U  th  December  1S4S,  "bflseka  be  Was  -ajar*  aaOH 
to  interest  from  tbe  date  of  bio  decree  in  1849. 

Cullen  reD&ti — The  sum  in  quArtion,  ihmtjh  en* 
ing  of  expenaaa,  eras  to  be  eonsiewfred  tartasasaairr* 
In  name  of  damages.  M^o*r*-ws#MtitrW  to  ^  ' 
licved  of  ftH  he  had  lost  ■*}  the'Ttor*ipJt>rt  ftdl.a 
Cullen  stood  in  M'Closkie's  place.  ParV  of  thai  i* 
was  WOIoekie'e  debt  to  hisowii  artwV,  aad  «e  i<d>r-- 
from  the  thne  the  debt  wa»5i*ttr*!:'  OlafctJ,  bet** 
was  entitled  'to  interest  fhroVtfee1  'dittj 'ft**|*  cWt; 
bifl  aoctrant  with  M'Oloekie,  wbfedj  Wleyt'll  PaV* 
1848;  -and  tbe  mere  chrnmsotfreW, «ia»mtE>Tt f*  •' 
pronounced  till  some  time  atbtrj'hdjoVitfttftearT 

'Jlie  Oonrt  at  ontw'ormrUed'ttat  ajJWtflyt** 
to  the  findings  of  esptrnsrJB  t$k$y£-  Sil"* 
(rnestionof  intereet.-J-    »-*:■•    ■'  •— '  ■>  W    ;■ 

-'  ...  .■'-;-.;.  .,,1     --:.--_^ll«f«       .. 
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IN  THE  COURT  OF  SESSION,  Ac. 


matter  had  been  argued  before  Mia,  he  would  not  hare  given 
CulleB  interest  prior  to  the  date  of  his  decree  in  IBifl. 

The  other  Jodgee  concurred. 

The  Ocrtnt  pronounced  the  following  interlocutor ; — 
"  HfiTinp  arMscd  the  reclaiming  Hotel  of  John  Cullen  and 
Tfirimaa  Prkcs,  refesc  the  rcclalmirR  note  of  raid  John  Cullpii, 
snrl  sdhete  fo  the  rnttriocutor  reclaimerl  against  bf  hlpi !  tfhid 
tl^iMraattts,  Dykes,  WotKWoV,  imd  Carrie,  entitled  to  addi- 
tioml  expenses,  mob  expense*  being-  sold*  those  applicable'  Co1 
■tMf  opposition  Ho  the  saWrvclsttning  riofe.  and  hot 
mlaymrrignbteortne' said  Thomas  Dykes-;1  FmJ      " ' 

fr 

ft 

-  . „.„„  SlfVifieW 

■■st  *!*  t*'tjhe  ^iH  John  Gulled  bit  the  smtf^tirTrieu'  Hf  the 


m'^hfng  note  of  the  said  Thomas  ftf&e*!'  $%£iY/»t  the $x- 
r*r!#s  bVrtteordJfierT  action,  due  *y  Dykes,  aft 'the1  exf" — 
■        ■'  *1'iW'»ne  action  Until  the  renrtt'b»ltfte1TiwieV-rro' 

fceW'SV™ 


Es  hVtteOTrirftety  action,  due  "byDykfea,  aft 'the1  expenses 

'fM'iW'rte  action  Until  the  reO^'by'bVliwieV-frbTise'to 

'tWBKHfwttii!^  eno  no  btliet  MptiW*VlDE^>-thFr,'  If;  to  (he 


tio  decetflftore  fw  the  Interest  p^toTif  .  . 
Finrl  that  the  decree  for  the  said  «nm  of  expenses  la"  trie  case 
M'Cfoik.fcr  t>.  ftruthevs,  for  wHrfi  Wak»»niv^'W*aa  is 
tlihlp,  in  tno  name  of  the  saldJbtVrteuUch "as  *&n^disbureeT 
thenar,  does  not  entitle  the  saldagent  to  elaini  Interest  en  his 
account  briof  to  the  date  Of  aald  decree,  and  that;  except  to1  the 
f«ent  of  the  deeemtture,  the  raid  John  CtrTlen  it  not  vested  in 
any  Tight,  at  the  Instance  of  M'Clnskie  or  of  Strainers,  to  pro- 
ceed against  the  defender  Thomas  Dvkes :  Therefore,  And  legal 
interest  due  on  the  said  deem  from"  the  Stta  day  of  February 
IMS  until  the  18th  day  of  October  1851,  when  the  sum  of 
nm  :6 :  10  was  consigned  by  the  aaid  Thomas  Dykes  in  the 
mulllplepoindlng :  Find  that  bank  Interest  la  doe  on  the  arid 
sua  of  £904  : 8 1 to,  and  that  legal  interest  la  due  on  the  balance 
of  £153:7:  «i  front  the  said  10th  day  of  October  ISSI  until 
tsyuwnt:  Find  no  expense*  due  to  the  stM  Thomas  Dykes; 
attar sbctmnta  of  such  expenses  as  are  found  due  trader  this 
iaterioeotor  to  he  lodged)  and  remit,"  Se. 

LtrS 'Ordinary,  Rutherford.—  For  CtiUtn,  Lord  Adv.  (Inglli), 
Penney;  Party  A  gent.— For  Dytti,  Young ;  Lockhatt,  Morton, 
Whitehead  and  Greig,  W.S.  Agents— far  Currit,  Maefariene  ; 
John  t«i»hman,  W.S.  Agent,— For  Woodilae,  Sol  ..Gen.  (Neaves), 
Mackenzie ;  Jdhn  Rosa,  B.8-C.  Agent.— K.  Clerk.— CW.G.T.) 

14tfi  Ji&$  1852.  ' 

Frtorr  Division.  ■' 

No.  dOO. — LadV  Jane  HonTgojiBrie  or  'HASittos, 

Petitioner, 

Entail— Statute  11  and  1!  Vict.  c.'86,  G  2(1— Improvements— 

A  mail  ielmrs  having  ret*amt4  **«**  hi'1  mbMne  a  pOrthdu  o/ 

tanSt  U  be  entailed  it  term!  of  a  traU-tettbmt«U.am-taa»aai, 

mdtr  warrant  of  t/x  Court,  wndgiud  in  bant,  *A(.  intcmi  pang 

paid  to  tht  hrin  of  entail— HeM  thttt  tit  turn  to  amtigntdim 

norm/  U  a* hieh  tkt  BfMWbM  e/  j  2e  of  tht  Bhtall  ■Amendment 

AX*er,  aptrJMbU,  -rnd  pUiUn^Mttotitf  tt  ■apptM/lfo.iaitie 

fa  perauBUmify  Mtiaraww*  tit  mMU Mtalti  gwnaffA-   ■ 

Tjw  lWe   f^adj .  Caithout,  by  bet  tro*t-*Qttlcmcnt, 

ilirci-t(jU  ^r  tr^wk'tfaU)  bve*t,thEiwMii  mtuiue  of.joer 

cut  ate  in  the  .purcJwsc  »f  lands,  to  be  settled,  under  a 

strict  enttul,  on  the  petitioner  as  ioBtituta,  (lad  &  certain 

Bcrie^'of'beirB.    ... 

Oti  ..Lftdjj'  (Jatlitait'a  de*tb,  he>  trustacs:  pucbaeed  &r 
X.j-iOO  the  buds  of  Blftckstou*,  of  .which  they  eaecutad 
an  entail,  in  terms  of  the  trust-deed,  and  -the  petitioner 
vas  duty  itiiuft  uiufcr  the. .entail  in  Jnne  1820. 

After  cufflfloting  tbn  parchaso  of.tbe  «aUte,  there  re- 
mained in-  tbe  handa  of  the-  trustees  a  bolaaoo  o£  trust- 
fands amounting  tc  £i05.  Of  this  sum  the  tnaMaoj  were 
unable  to  obtain  a  suitable  investment  in  land,  and  tboy 
accordingly,  in  1823,  under  the  authority  of.tbe  Court, 
conaigned  it  in  bank— the  interest  to  be  drawn  by  tie 
TWwtfener,  whom  failing,  the  other  siihstftflfes  ill"  their 
Tdef  «f  EMctcSsiofij  until  the  consigned  sum  should  be 


applied  in  ternta  of  the  trust-deed,  or  be  exbauated -under 
the  virwvision*  of  *oe  entail. 

n  The  preMnt'oraB  a  petition  by  Lady  Jane  Montgomeric, 
as  ^  potqessiptt,  of  the  entailed  eatate,  for  ^utkosity  to 
appjy  bb o «a signed  money  in  permanent. improvements 
by  drmtiing-y  Rndin  case  of  any  eurplus  less  than  £2W 
rc'mainirj^,  to^biv*  the  same  paid  to  the  petitioner  for 
Iter /own  use  and  behoof,  all  in  terms  of  §  2fi  of  the 
;: Ko tail  AjJbitdineiit  Act,  which  provides — 
-  i  '"$"iWjr»  idl  oaaea  where  money  has  been  derived,  W  «»)' 
feeTeatterhe  derived,  from  the  aaJe  ordtfpoeal  of  any  portion  of  an 
entailed  estate  in  Scotland,  w  of  Anyrightorfntercttinor  con- 
eerclog  the  same,  or  in  tespeetof  any  permanent  dajnajte  dono 
to  Boch  «atat«  tinder  any  piivate  or  other  Wt  of  parll»nteiit, 
or  where  any  mofiey  has  Bt»n  IhT«ted  in'trUat  for  the  purpose 
of  purchaslDg'hindsto'be  settled  atltttlthf]  ieHes  <tf  h«imen- 
tMled  to  iucceod  to  fnich  entaiilet)  efitftte  ;  stud1  where  auoh 
money  wonM  full  to  be  iateated  in  hndansr  herfte^ea,  to  be 
entailed  ou  the  Eae&vMtiei >o*  Heirs  M  «rw  c»Be***  the  BUeeca- 
*ion  of  mieh  MUriled  eatate,  by  the  taMMe  thereof,  and  andcr 
'Hie  same  pen  hi  bill  on  a,  conditrleas,  rtattlctione  ahtt  lttDHations, 


IvOorAwg  ah  tmtroment  of  disentail  aa  aforeaai'h-^rrf.alt  be 
'lawhl  for  such  heir  to  make  aimimat?  application  to  the  Court, 
■In  manner  hereinafter  provided,  for  wamnt  and  authority, 
and  the  Court,  upon  such  application,  shall  have  power  to 
grant  warrant  and  authority,  to  and  ha  favour  of  audi  heir  of 
entail,  for  payment  to  ewch  heir  of  such  hum  of  money  aa  be- 
tonsring  to  himself  in  fee-simple;  but  iftuch  hair  of  entail  ahall 
not  be  entitled  to  acquire  such  estate  in  fee-simple,  then  It 
shall  be  lawful  for  auoh  heir,  with  tie  approbation  of  the  Court, 
to  lay  out  aacfe  money,  or  any  portion  thereof,  in  or  towaids 
payment  of  entailer's  debts,  or  in  or  towards  payment  of  any 
money  charged  on  the  fee  of  auoh  entailed  estate,  under  this 
or  any  other  act,  OP  In'  redemption  of  the  land-tax  affecting 


euch  entailed  eatate,  or  In  permanently  Improving  the 
~-  •-'       laytaent  efnaonev  already  expended  In  such  Ira,. . . 
And,  in  anah  es«*y  such  heir  shall  appiv  eamnierily 


or  in  rBpayuwmteCni-onev  already 

-    ■    -■       ■    -■   ■■    —  '  eaae.'SSMb  be  ... 

hereinafter  pvovidod,  setting  forth  the 


amotint  Of  the  mmu,  prepoeed  to  bo  kdd  out,  and  the  special 
pufpeee-to  which  tt  laloteoded  to-app'y  tesame;  and  if  the 
Oonrt  ahaU-  be  satlaBad  Of  4tw  ptoyrimy  of  the  propaead  appil. 
catioji,  they  abaH 3am* < a  aadtRgXtr  decree  to  that  effect,  and 
aat hot iaing' suck  applatalleo  t  and' it  shall  tnaveafter  be  lawful 
■for  tae  -hair  so  appl/hig,  talayoM  Mob  money,  or  any  pan 
thereof,  aeoardiaf-  as  the  Cewtaball  hare  authorised  the  ap- 
plication of  the  earn*,  to  ail  c*  any  of  tae  bafore-mcniioned 
purpose*?  and  » there  aball  ba  any  surplus  of  ason  modey  after 
the  'nurpoaes  aothoriaed  by  the  decree  of  the  Ooan  shall  be 
ftilauW,  the  same  aball,  if  moot  Utan  fHX>,  bt  applied  us  the 
Wamtaananay  woaM  have  been  applied  botfor  CtM  provisions 
af  this  <act,' and  if  saas  ttaiu  (EBOO;  ahaU  be  paid  to  the  heir  of 
entail  in  possession  of  such  euialkd  estate  for  the  time,  for 
bis  own  use  and  beboot" 

And§2T-^    '  

"Tliat  wheroany  mOiicy,  or  other  property,  real  or  personal, 
bas  beett  or  shall  be  hivcstcd  In  trust  for  the  purpose  of  nor- 
chasing  land  to  be  entailed,  or  where  any  land  is  or  shall  be 
directed  to  bo  entailed,  but  the  direction  has  not  been  catiiud 
into  cSect,  ii  shall  be  lawful  for  the  party  who,  if  the  land  had 
l>ctn  entailed  in  terms  of  the  trust,  would  be  the  heir  Id  pos- 
session of  the  eniiiled  laud,  and  who  In  that  case  might,  by 
Virtue  of  this  act,  have  acquired  to  himself  such  land  la  fee- 
siinple.  by  executing  aod  recording  an  instrument  of  disentail 
as  aforesaid,  to  make  summary  application  to  the  Court,  as 
hereinafter  provided,  tor  warrant  and  authority  for  the  pay- 
ment to  hint  of  ftucU  money,  or  for  the  conveyance  to  him  of 
eucliland  in  lee-Simple ;  and  the  Cuuit  aball,  upon  such  appli- 
cation, and  with  sucb  consents,  if  auf,  as  would  have  been  re- 
quired to  the  acquisition  of  such  land  in  feu-siui pie,  have  power 
to  grant  such  warrant  and  authority." 

The  Lord  Ordinary  having  remitted  to  Patrick  Dal- 
maboy,  W.8.,  to  inquire  in  regard  td  the  facts  sets  fortn 
m  trio  petition,  Mr.  Daluahoy  reported  that  the  pro- 


ItEPORTS  OF  CASES  DECIDED 


[July  It, 


posed  expenditure  would  be  very  beneficial  to  the  estate, 
but  submitted  fin*  consideration,  whether  that  expen- 
diture Nlm  warranted  by§  26  of  the  statute,  the  section 
on  which  the  petition  was  founded.       .  - 

The  refiof  ter  observed-^-  '^       '/  "'"' ' .'    -, 

•'The  doubt  Which  occurs  in  regard  fa  lb*  rtottipetenby'  of  the 
epptlcnti™  under'  §"M,  la,  that  that  serttofi  MtuM'MVWtt^fco 
trust-funds utaatliue;  id  *  different  powtiuif'friwi'.lJieLEraBor 
held  by  the  trustees  in  this  caae.  The  clatsWlealSi  to .(Mi$ffl! 
place,  with  money  that  bag  been  dcrire.cC  from  the,  Bale  or 
disposal  of  some  portion  of,  or  interest  fn  an  entailed  eSiite ; 
aod|  In  the  ucind  place,  with  money  held  In  trust'  fJr  the 

Curpose  of  pnrchaeina  lands  to  be  settled  upon  the  ticirn  who 
ave  right  to  succeed  to  an  entailed  estate.'  The  cob  sighed 
monerftTirnrBliofi wot  notrterlved  from  an  entailed  estate'; 
and  although  It  rirrraitily'rallS  under  the  other  description,  Of 
being  held  in  trust  tote  invested  lb  lauds  for  behoof  of  heir* 
uuderatatntair  which' ia  fjbvrh  exfetenck  your"  Lordship  will 
be  pletWed'tO  bonridef  whesner'  the  entail' referred  to  ln'tne" 
■tatnte'fa-not'ab  errtall'that  wu  in  existence  at  the  time  the 
trust  hU  executed  f  whereas"  the  entail  of  the  lands  on  which' 
the  Improvements  aWHere  dbsired  tor  tie  made,  emerged  after 
theirus* avalsreeM.  end  pa#  the  M\  of  -tba*  -feus*, ' .  Tiiere 

a.n  be  no  doifbt'tbat  the  consigned  money  la.thTsoaiif  answua 
Ife'destripUohglve'riln  the  next  section  of  'the  act,  the 27  th 
*hfch  deeWwttn  ««n«y-or  property  Ontt  has  never'beetf  <tn- 

■entiosi  does  nol  provide  for  the  money  being  applied  to  Wpu 

purposes  specified  In  the  SWiaectioh-^aBdfor.lhoobvfoaareo. 
ion,  that  the  trust  "it  speaks  of  makes  no  reference  to  an  exist, 
tog-  eotail.  The  question  for  your  Lordships*  consideration  is, 
whether  this  la  not  the  dhftmctlon  between  the  trust  men- 
tioned fn  tho  36th  eection  and  the  frost  mentioned  In  the 
27th  section,  that  the  latter  makes  no  Deference  to  an  existing 
entail,  while  the  former  relates  specifically  to  ao~  entail  already 
in  existence  f"     '  ., 

The  Lord  Ordinary  reported  .the.  point  with  tb'u  fol- 
lowing— ... -  ,  , 

"  Net*.— The  conMnicticu  of  the  28th  aeetion  of  the  Kiitnit 
Arte»rf»eBt,Art.,*KWflw't'epe^fer^^fe^t^nderth* 
novice  of  the"  Court;  W  orfeeneml  hnportance.-  Infbie  ease,  Hie 
amount  of  tru*moWcy  heW  by1  tad  trtrtteeKIa  not  large,  and 
the  proposed a^ieatkm  oFrt'MAyTjt'the-fflOM^enclicia}  thiti 
oould  be  adopted,  aotfor  «0;  petitioned  o*ly,  bat  sjeiieisHvfor 
the  heifs-subsUtuJ^of.taibrie,  .  Tb^s.-.apolfcafion  of  the  feud, 
however,  can  only  lie  reached  Uy  construing  the  statutory  pio- 
vMon  upon  prlbdpree  Wbich'will  have  a  wide 'Operation;  and 
aefedt  She  disposal  *f  ceasO-hinds  of  mttob?  greater  amount  thab> 
the  aBBi  bare  in  fqntiffiv  t  Had  M  tk^  within  lbs  pnavitwd 
of  the  Lord  Ordinary  to  dispose. uf  Ui»  point,  tuj  would  ijiwo. 
considered  it  proper  to  hearthe  counsel  for  the  petitioner;  but 
as  the  matter  fulls  to  bo  reported,  it  seems  to  hi  in  better  that 
mtf  dlstswdou  'that  may  be  thought  necessary  should'  take 
(4a«e«h«»tie«in»9.apB«»r|iu  tbe  Inner-HeaaaroUa.".  •  ■»■»: 

Th*  Court  allowed  tl»  petitioner  to  putfin  a'  mmfiM 
i*refer>eDoe  tothequeetbn  raised  in.  tbi  report. 

The  petitioner  submitted,  that  the  only  two  conditions 
nooeeiary  to  bring  money  witViash*  tenna  of  §  26  of  the 
etatutc,  were— laf,  That  the  inouey  should  have  been 
invested  in  trust  for  the  purpose  of  purchasing  lands  to 
be  settled  upon,  the.  series  of  heirs  entitled  to  .succeed  to 
an  entailed  estate  in  Scotland;  and,  &ify,  That  wen 
money  would  fall  to  be  invested  m  loads-or  heritages  W 
be  entailed  on  the  same  aeries  of  heirs  as  are  called  to  the 
succession  of  such  entailed  estate  by  the  tailzie  .thereof. 
The  position  of  the  money  ia  question  tUHUed.  these 
oonditBTUS.  The  doubt  of  the  reporter  me)  Wrjethor 
*eental}  tefefred  *»  in  §  25  whs  not  nn'entsfl;tt 
exlsfenee'",''at  the'  time  the  trust  was  exetp$$t$£\, ,  Bui' 
dHs»^raB>-i)D  nwowaty  for  so  aajrewiag,  the  .oanatrootion 
of  thai  Mlhriti  The  period  -to  wbieh  the  statute  referre* 
«as  wot'-At'twrien  ths  trust  was  e*ecut«^Tmtwi4ri''fh»' 
apptteajti^n  jfiir,/uihoritj  to  empfoy  the  mofley  ya^'^K^ 


seated.  Accordingly,  g  27  did  not,  as  the  reporter 
viewed  it,  apply  to  cases  such  as  the  present,  but  to  the 
case  where,  at  the  date  of  the  application,  no  entail  was 
in  existence,  and  no  party  in  the  position  of  heir  in  posses- 
sion. Here  there  was  an  entail  in  existence,  and  an  heir 
actually  in  possession,  and,  therefore,  §  26  applied. 

Lord  /wry.— The  Lord  Ordinary  has  reported  thia  oaaa 
expressly  oh  account  of  the  great  general  importance  of  the 
point  -raised,- sad  it  ut  impoatfMe  to  overlook:  Us  laaaa* 
tnnee.  '  Now, .  I  agree  with  tile  Lord  Ordinary  that  nothing 
tould  be  more  bwneficial  to  the  estate  than  the  application 
WfjrVijVoaed-of  (Ms  money;  and  if,  conafatentry  with  the  ata- 
HteVttl  tbutd  have  been  so  tppiiwi,  I  siavuld  ba*e  bad  ao 
objbotlbs.  Uut  being  driven  to  consider  the  matter  naea 
ane'ttaine,  J  frnd  It  imporeilte  not  .to  adopt  the  doubt  nated 
by  the  repwrter.  The  statute  deals' with  this  naatter  In  two 
■aphoae  etctanw,  and  that  isUwt  becatae  titers  are  two  ntus- 
Mons  -fltob'tlleiissWntura.  bad  In  vfcw  aa  thoso  in  «btch 
hm*  tnig*l  ba  ptac«l.<  Look,  iu  tbe  rirn  plam.to-fB.Tbm 
can  be1H<doulit<:b«rej  :Thew  i»  provided  tfce  resond j  of  d»- 
•ntatt,  aboorayireaaeayiwovlded'for  monieaiwUels  staadia 
Uieeittutrtoiiiaiwhtch'UilBitbwws  has  reteranoa,-  Icisthaavil 
wwitiaf  aa»batniB^ahaa>af  pHw  «w  ajosieb  accupyiofi  tfae^Mt- 
tion  of  the  money  in  the  present  cuse — (rtada.).  ltcaaaosot 
aasabWd  that  thai  dusorlpWon  appHaa,  in  the  lettei-w*  well  us  U» 
nplrit,  to  shit  money/  ItSamooor  "inveated  intrnat-forlirt 
paspoaess  poribaaiawiand  to  be  entailed," --and  tires  nfeanrip- 
tkwi-apjnieilaint  only  to  the  sum  that  now  imaalau;  baa  tats* 
whole  fund  of  whirl]  tiatpwtlonbiareaidne.  The  iaad  a*  kat 
by  t*»  truster  was  not  the  entailed  osHite;  it  was  money  leat  sk 
the  purpose  cfT  ore  basing  laud  to  be  uctailod.  Bo  thavstata  of 
taa  faotis,  tbatibemoaey-whicb  waaleftC*rthopa*xba«etiaad 


ba  entailed,  has  baen  partially  stppusd  jja.taal  r~ r*rTi 
uutd»;  the  luii-uciass  at  IhsjOaat  have  been  hartiralrfiaWbrta  ana 
a  pornoa  of  Uni  fand  now  ramamain  the  an 


>  in  bofor*  tbie  iwrtial  fuHiloMwl  took  plats:  ."But  sre-«aB« 
not  itoai  with  that  portion  diaarontlT  [torn  «bo  wjofe.'  ikylllib 
tof  S6.  Tiiilantiiiii  piii iiiiliui  fin  iilliiannlliiiiariiiiiajiiilsai 
bcenflcFived  from  the  sale  or  disposal  of  siay  partiaii <M  aa 
entailed  estate."  kc  That,  of  course,  is  noli  tl)ap8as*aaa>df  UN 
money  here,  but  It  k  neeaaaryth  took  to  thJa^paafaoilbtltdtaaai 
beeauM  ifcaiie**  ntetibebtaxaediaajadHaivfmtoMiaHa 


heen-invested  ln-trnatfor  the  phrpoee  of  p 

be  settlac  upon  theaeriaaOf  ben  s"!" 

entsakd  Estale,''   IHia^sa.s:karirM 

eatatw-t'raud  wdsera  euoh  money  *• 

lands  OH  Haritaaaa  to  bo  entailed  on  the  same  series  of  ha 

areOTUedta.UieaiitfcMekiu  of  anch  ont'Uleil  «t«U,"^-«s»tla,*> 

aoiestaca'jtlready^ntatlod'V.'aitd  under  t*ssat»e  p**MWtieT~ 


OdiUor 


Vtnaadofa 


tnd-llmitat 


eooDtainadiaiaKb 


the  wbola  cuntHXi  sluiM.tha*  Ihi  minrj  lmtn  apsbna  tit  Is 

aa>ao)r:t»t»;irive*t»!d  aouordihg -to  the  Sam*  daatlnsalsa    si 
e«*air.laiids.»«ieti atand eMafled.aa»«be tirno.-  ( 


afuad  to  ba  invsatad-lo  land,  Um  hniatOjwWob"  a 

aamoaatfaiaainapre^aistlaiBiiiniaiL   If,*han,  «• 

deal  with  this  f«ad<befcati  btti  waw  broUea,  I  should  sAejsa* 
was  the  purpose  of  the  trust,  for  it  U  that  we  most  iaefc  fav 
The  monay  was-dtaectad  »' be  hmeted  In  lands  "to  Wtv 
tailed"  on  a  certain  series  of  belts.  To  have  brought  Ud* ants 
under  §  gfl,  would. babeoeqatrad  taa  traater  to  have  rsltaaiU 
to  an  heir  of  entail  already  in  oiistuace,  and  to  bavs  dsaasaaaT 
the  lands  to  be  purchased  for  the  purpose  of  settling  tisaa*  an 
the  same  line  of  heirs  as  under  the  exhnrng  entaiL  loaosadM, 
tfierefbte,  tlalt these  two  nectiorA  uf  thft  atktute  reak  #W"*w* 
entirely  different  casoB.'  Tl  [iniflia  if  Ills  dial  fililfhYs'ssah 
remains  uninvested,  stands  In  jnat  the  same  pis  lllmissi  tail 
in  which  the  whole  sum,  of  whiclT ft  fi  a  part,  ortgtnssfy-sSMIJf; 
and,  being  directed  to  6e  vested  hi  Nad  for  batra,  not  Birth*  a 
pre-oiistlng,  but  a  new  eubail,  f  lmld  that  §  37  akmeai 
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Lord  Cminghotu. — I  am  disposed  to  think  that  the  present 
application  is  both  within  the  letter  and  spirit  of  the  lata 
Entail  Act,  §  36. 

The  cue  stands  thus  :— There  was  a  fund  left  to  purchase 
hod*  to  be  entailed,  many  year*  ago.  The  trustees  for  invmt- 
inc  that  money  found  an  eligible  estate  In  1830,  which  ther 
pnrfhaaed  ami  entailer!,  and  thoa  exhausted  th»  wools  fmid, 
eicrpt  a  balance  of  £485.  which  was  da-posited  in  the  bank,  of 
Moans,  Hunter  and  Cmnpmiy  at  Ajr  thirty  years  jftga .  It 
ttilL  remains  there.— and  the  hakia  iiassesaion  applies  to  Imvo 
It  eapatuted  in  improvements,  In  terms  of  the  26th seutiun  oC 
tho lata  statute.  This  appears  to  nie  to  b*  a  bamjitfi+wj, 
ooinpeseat  >anullije*ton;  under  the  statute.  The  tWail  balance 
in  question,  no  doubt,  was  oonsignsd  «m«l  't  rami  with,  tli* 
titration  of  the  entail  That  is  of  no  Consequence,  cspeemlly 
after  to  long  at  separation  between  the  entailed  KanUe..a>td.<tba 
fendf  The  fuad  wasan  isoUted  invoftmont  iBiigU:fii(u,tli» 
dateof.lrieiasfcae*.  Aadas  tha  entailed  .estattt  musli  J»e4n  n 
very  rii  Bereft  t  isitruatjan  now  from  what  It.  was  at  tie  da*ea( 
th«  deposit  **?  tbe/fnndia  Uie  bwjltjSt  is  duailfrrrjtoatiforj  tlw 
iiiUr*rto£  tlic-btir  of  entail  to  npaJy  it  i*  imbsvvstaeJuU!  in 
Isrmiinf  tn*  l&termrt.  The  lawal  precaution*  wiliU  tastei!  to 
tea  that  tan  proposed  iaiptovemeoo*  .axe:  duly :  ejucuUft '«t  itiaq 
■jthttrftheConrt  i  -•■■•r-,i  j.ti  io  -a  ij 

Uid  Pnmdent.— Tbts  in  n  Very  nice  question.  ■  Th*  nfSjUca-. 
tloo  before  UH.is  not  one  trader  §27 — u an  could  It  be  niarie; 
win-that  cSuuse  of  tho  act,  for  it  does  not  pravido  Em  itta'afM 
■Hcathm  of-  money  in  improvements.  Then,  -it  this  proceeds 
roc  be  competent  at  all,  it  must  be  under  $  28.,,  Under  that 
Hswe,  pnwar  la  .given  to  the  Court  to  uutkoriae  :tbe  appliu 
cation  of  fands  In  various  ways.  It  ia  dear  that  If  this 
toons?  iad  (men  originally  invested  in  >  trust  for  the. pun.' 
pHw-of  pnrchiuiBg  lauds,  to  l>«  entailed  cm  the  aameisasiai 
ofihirtia  aa  wore  called  to  the  succession  -of  another  estate, 
it-  woiiML'  haw*,  been  cvrapabnut,  nrrder  this  section,,  to  apply 
ilismnatff  for  the  improvement  of  that  estate,  and  not  to  the 
sWJuue  of  new  lands.  But  in  the  present  cose,  it  is  not 
•Wettto-ns  thattiie  triwijieed  eonUinod  eiret.-tionn  to  eat  nil 
m  Ihe^hairs  In  any  suen.  estate.  Whether- the  heirs  named 
ant  lbs  nuae-  as  In  say  estate  thco«dntrae,.*e  donor  knew, 
bat  It  is  no*  m  stated.  Still  the  money  Is  soft*  invested  in 
trtsnvtoTlke  fmrppsa  of  purchasing  landyand-is-tsto  be  set. 
Wadena  certain  series  of  beta.  The  landatsert  purclmserf 
hi  1M0,  ami  settled  on  a  certain  series  ot heirs,  .  So  th«  whole- 
euestion : lietat*  m  is,:whetbef  thisimunay,  which  roighti 
saw  been  applied  hi  the-  way  now  propose*!,  to  the  improve. 
*es»of  aaoHier -estate,  had  it  pro-extite<l(  ceii.  be  applied  to 
tbe-esUfe  of  Blacfcstone.  It  wHI  nut  doi  to  any  that  then  4a 
a*  incdroaaou  why  the  legislature  should  not  haws  allowed 
tUft  If  tie  leaMatarc  has  nM  done  It,  we  cannot.  No  doubt- 
thieisa  remedial  statute;  but  if  wa  cannot  reach  it  by  tha 
words  tf  tha  aUttrte,  w»  cannot  tonch lit  at alL  i;Bst-I  raawae 
think  ants  can  do  it  on  tha  wotda  «f  «he  statnta.  There  »a- 
tsalu4hU  ansa  of  £400  hi  nested.  In  trast  fce  th*  irurthpa*  ad 
Iswls.  9app'«e;then,OiB»laodsaTepnrokasedwilh  tafaMOft 
nul  tha  laodc-«a  purohnaed  ara  settled  oo.  tha  aeriMuof.fceirs 
MMfaa*  tn  ■ttOWM  tn-theettatoof  DlaoLf*o«*v-rthiit  wonld 
astidy  the  Morda  of  th*  ttmt.  .-Abd  If  it  would untisfr  th« 
words'  of  the  Unst,  I  think'  It  would  nls*  Ratrafy  ton  statute, 
bf  ft  wOnM  be  a  eattfetneti  t  «aV  thw  hdnv  of  a  Beparhtd  aBtatet 
aarUho *mt»ii  wrjtrld.be  uiada  ioisyseaai-at*  deuriwi  ectadl.  So- 
that,  iJtJtnat  view  of  thamatteAl  tbtok, lhk^n«tWa»n»«  b» 
granted;  -'  It  may  bna  new  eoiisiruction  of  lliestaHtte,  but  I 
ihink  it  it  qotta-  eon  distant -with  thw  spirit  of  tn*-ct|Mtss«n4  ; 
s^tfiotJnlotwtahisjrlikTe-diaijinlU.,  the  lean  hut  of  niv  opi- 
nio* 1ulftf*m>M  of>  kwo  tawMtr«Ktia«; and  I  eonootve  thtit  tW 
*ords.tjtfthoaUt>utw*iHadnrito«lt:r  .      ..  i-   ■  ■  r  ■  ;.■  I 

'      :, .    I  Petition  jjraiited.       '  ■ 

1*4  Oxfcia-jy,  C6wan.r.4rf.llBoyla  1  IlimUr,  JJlair  »ni; 
Cowa»,W.8.  Agiati^i,.  CUrk-- (WA'T.)         ■    .,  „ 


■    Tihto'OirtaiW. -    ..ii  '•-  *-■■■; 

So.  Sfjl.—1 OfoitQicWiiK^tapmdtr,  v.  Sir  Stn^tai^'lJP.' 

OBAW  Stxwabt  and  David  Binclaih,  IfaqxHufaa*.   .' 

landlord  and  Teuant—  Lease — Stamp—  Txetoural  •ndtra  km' 

sj>  w*kA  Jh«  Kut  tdindfe  ikhm  a(  a  etrtotn  (arm  on  ratafnn; 


By  minute  of  lease  dated  3d  June  .1848,  tLe  respon- 
dqp t  l&xr. Smclai r. ;  the  .tenant  of  tie  other  respondent 
Sir  .iUcha'iil.ili.  Shaw  Stewart,  sublet  to  the  suapeadeK 
si  smali'Sjieoo  of  jnrmnd,  with  puwew  to  build  a  houao 
thCTeoM.''i  'fhe'Bub-Iease  contained  the  following  clause: 

','.4n4  If  tlje.said  house  to  be  built  us  aJotesaid  shall  be  ob- 
jected to  by, the  said  8ir  Michaul  Robert  Shaw  Stewart,  or  his 
successors,  or  the  ground  hereby  let  be  reuutred  liif  opening 
up  the  said  street,  IbesaidGuorge  Bain  biniisajid  obliges  him. 
selfand  bis  foresaids  to  remove  and  carry  iway  the  said'  bouse 
at  tho  terqi  of  Whitsunday  1849,  or  at  any  subsequent  term 
of  Whilsuiiday,  on  re oei»"ing,  either  from  the  said  Sir  Michael 
Rohert  Slmw  Stewart,  or.  the  said  David  Sinclair,  6j  Wa  fore- 
saids, the  customary  legal  wanuiut  before  such  term,. and  that 
without  lifivii^R  or  making  any  claim  for  loss  or  ilama^a  agates^ 
tlio  taiil  Sir  UwlMfl.Rotiert  SliuwStemait  orWa  lun.ia.ida,  ui 
ftgainajt  llic' said,J)uyid  Sinclair  whin  Jpreaaida."  ,  ,.  ,  ....  ,„, 
"•■  Iri  JaWtttTj'lSaS/tiotiot  vtra  jri#eh  fey,  stlf  JiKchaefn1 
factor  to  Mr.  Sinclair,  .that  It  was .  Yeteqfyed  "to  opep  uft 
t jig  street  yn  which  the  suspender's  house  was  bail*-  .i-Aoe 
ocrdinji)y,  on  irt.h .Janaaiy,  llr.  HttwlanVsiagtoti wrote  to 
Ale  suspender,  requiring  him  to  give  up  possnsion,  and 
rt;moT0  from  the  preinises,  In  terms  of  the  minntes  of 
lease,  and  stating  that,  unless  he  agreed  to  do  so,  the 
necessary  legal  steps  would  be  taken. 

On  16th  January  following',  tho  suspender  granted  the 
fallowing  obligation  to  Sir  Michael  R.  Shaw  Stewart : — 

"  With  regard  to  the  intimation  which  I  have  received  from 
Mr.  David  Sinclair,  and  from  you,  as  to  my  removal  at  Whit- 
Knnday'nrsl  from  fltf  pretnisea  which  I  occupy  M  th*  head  of 
Bank  Street,  and  adjoining  the  Well  Park,  I  beg  leave  to  say, 
that  I  am,  quita  wiping  As-  remove, nwll  and  oar  de pendente, 
and  also  iu  take  down  and  remove  the  house  I  occupy,  the 
materials  of  which  belong  to  ni ysnlf,  and, I  engage  to  do  so,  and 
I  dispense  witlijbinaalor  lwal.warjii)(s,  and.ogriie  to  bold  tha 
pre«*atletWra«equivftl«nttoad«:reerf/smavir«.asaiuatin«.'' 
-.  On  -iJ/ith  Maj  following,  BairJ  presented  the  present 
apoWcat'TOBj  ?(t  Tttirchlie  tteT  forth  tSe'terTns  of  his  lease, 
but  vfi.thout  .a'uj  tnftiitwu  of  ..hie  ktter  dispensing  with 
theuew«aitjr-of.  waraiog,  ami,  on  the  aiatement  that  b» 
bad  ■  reoei  ved  no  legalwaj-okig  in  terms  of  hit  leas*,  prayed 
fof  suipensioft  and  interdict  against  the  respondents  m- 
uicWing  Wn  fwni  the  premises.. 

-.:  Xhe  Laid-  Ordiuury  .  granted  interim. intenliet;  but 
the  respondents  ■  having  lodged  answers,  with  wbieh  the 
batter  of  1 6th  J  amuw y  was  produoed,  hii  fjordship  re- 
called the:  interdict,  and  refused  the  note,  adding  tho 
foUnwis»g— -■  ■■■  'j  -  ■ 

N''-.¥iys.'_T;hBl>OT*.Otrlihar5  formerly  granted  as)  laterdlot, 
<*i .vfninv  t>u.ti)o  ttas*  Ui»a:  r>Teaented  to  nitn,  but  the  whole 
ccunpiejuoqi  o|  it  has  Cecn  ,ciu>p|ed  by  the  production  of  tha 
docuineribrwith  the  answers.  ",    . 

"H  appears*  that,  on  the  fllh  January,  the  coin  plain  er*  rc*- 
o*r»*<l  a  l^tteiMMuuiAirtiiai'aovemove  front  the  pro«riM>B  at 
taeW«Qi»fWl^^hrtaV,andiMunMintWi^l<Vaiarn*e.diug» 
would,  be  Instuuited  iwdcsf  be  would  write  a.  letter  acknuv-. 
ssdglng  receipt  of  the  warning,  and  oMIging  himself  to  cede 
pdrsession.  Tn  answer  to  that  latter,  the  coiuplalnot1  grnntud; 
ah  olsi0>Uon^4ul^t«*tadyia'wbh>h  he  declares  s*BWTllh)„-nes* 
to,iU»wtai3  faajst  ttfliarejuisest  and  also  engages  <  to  take  doiro 
and  remove  the  hause  I  oeeupy,  the  ina*erials  of  which  belong, 
to  myselfr  and  agreen  to  JiolJ,  hi*  letter  as  equivalent  to  a  du- 
ortei  of  removing. '  '  ' 

n*  Afilwftiee  seern.*ehavo  acted  od  this  enrsgntMrr (Wa  con- 
dNdW)  agM»*n*n«,aaid  no  srtawna*  sras  made  ta  saaadiaia  it 
hj-^h^coaiiilainartJJl  tho  24th of  M*y,  imutadiatalynBfoM  Um> 
term  of  remova!,  «oen,  by  its  suppression,  an  U* to ricj -later-  , 
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i suspend 

of  Kith  January  agreeing  to  remove,  being  ait  agree- 
ment to  do  a  specific  thing,  was  not  good  without  an 
agreement  stamp. 

Lord  Prtndent. — The  statement  of  the  petitioner  just  comes 
to  this,  that  he  was  being  turned  out  of  bis  premises  without 
warning,  and  he  suppressed  entirely  the  letter  by  which  be 
agreed  to  waive  tha  necessity  or  naming.  If  that  tetter  had 
been  exhiUtad  in  tite  Bill-Ctiarabcr,  Interdict  would  never 
hare  been  trnuiiud.  I  do  not  think  the  letter  require*  a 
stamp.  I  think  we  can  look  at  it  without  a  stamp  as  equiva- 
lent to  a  decree  of  removing.  If  the  landlord  had  had  a  de- 
cree of  removing:  thore  would  have  been  no  ground  for  *aa- 
pendlng,  a»4  tmletttrli  just  equivalent  toadoceoe..  I  think 
there  la  no  ground  (of  sustaining  the  application. 

Lord  CuninyhaFM-— The  appeal  made  to  the  Court  in  this 
case  appears  to  me  most  groundless  and  vexatious.  The  sus- 
pender possessed  under  a  missive  binding  himself  to  remove 
at  Whitnunday  18*0,  or  at  any  succeeding  term  of  Whitsunday 
thereafter.  On  1.6 th  January  1852,  apparently  to  avoid  a  sum- 
mary process  of  removing  and  ejection,  he  gave  a  misgive  to 
the  landlord's  factor  binding  himself  voluntarily  to  remove  at 
the  following  term  without  warning.  But,  in  the  face  of  that 
obligation,  he  attempted  to  retract  ft  four  months  afterwards, 
and  prevented  a  note  of  suspension  against  removal,  on  the  very 
term  day,  without  caution.  This  la  a  palpable  raanffiuvrs. 
Had  he  not  obeyed  the  missive  of  ISth  January,  the  landlord 
would  have  appHed  to  the  Judge  Ordinary  for  ejection,  in  which 
process,  according  to  the  opinion  of  tils  Court  delivered  a  few 
days  ago,  he  most  have  fotmd  eaiUion  for  violent  profits,  and 
expenses— (Simpson  v.  Somen,  unit,  p.  674.)  I  must  view  the 
present  proceeding  as  a  petty  scheme  to  retain  possession  con- 
trary to  juetloe  and  good  faith.  lam  dear  for  refusing  the  note 
with  coete,  leaving  the  suspender  to  adopt  any  proceeding  be 
maybe  advised  by  ordinary  actiouor  reduction  against  his  land- 
lord, -who  Is  law  biding,  and  well  able  to  indemnify  him  If  he  act 
illegally.  In  the  meantime  he  moat  Implement  hie  missive, 
and  he  will  do  well  to  consider  on  what  ground  any  new  litiga- 
tion will  be  maintainable.  The  letter  dispensing  with  warning, 
does  not  Ml  within  any  denomination  of  stamp.         .„ 

Lord  Ivory.— i  agree.  It  is  iaauoesibla  to  let  this  party  bene- 
fit by  his  fraud.  If  be  had  told  his  story  correctly,  the  case 
would  have  been  too  dear  from  the  beginning  for  him  ever  to 
have  got  hie  interdict.  Than,  aa  to  tha  letter,  la  the  whole 
circumstances,  I  think  It  is  not  a  document  which  requires  a 
stamp.  It  Is  Impossible  to  look  at  it  without  reference  to  tha 
lease.  The  lease  contains  an  obligation  to  remove  at  Whit- 
sunday IBifl,  at  that  specific  term,  or  any  other  term  of  Whit- 
sunday, on  receiving  warning.  All  that  la  needed  to  supple- 
ment that,  is  this  letter  dispensing  with  regular  and  legal 
warning.  The  obligation  to  remove  Is  a  part  of  the  original 
contract ;  and  since  the  original  contract  was  stamped,  I  do 
not  see  that  It  required  a  separate  stamp  to  make  this  letter 
effectual. 

The  Cowt  adhered. 

Laid  Oivanary.  Andersen.— Ad.  PatUson ;  James  Bell,  8.8.C. 
A  gi«t—  Alt.  More;  Patrick,  M'Ewun  and  Garment.  Vf&AgtnU, 
W.  CI«f*.^(W.a.T.) 


Snoosn  Division.  , 

'      Omitted  of  proper  date— 2»tl.  June  1852,    ,..', 

No.  302.— jVUmuvsi  Boooh  or  BAtmaxs,  TvtutT, 
v.  BiaHABD  GoHHQX,  Dqfetider — El  e'etmiru. 

Evidence  Act  18SS— Bankrupt—  Tht  tnatm  on  A  St  lanirapt 

■  -     ■  ■'  w.   n* 

t  dHtgetia 
ttHiaitht 


whMH  B  hddbern  rendered  btakrvpl.ot 


wBvidtna  Art,  15  Vittt.      .       . 

d  to  nnn  iwdlSff  x$  tti  datt    17 
lance  an  objection  at  inUmt,  tu  nmi 


Meantime,  the  at 

I.  Tkallh,  uaiule  , 

the  objection  bang  in 

by  the  itaiuU. 

Richard  Connon,  aa  trustee  on  the  sequestrated  «■■ 
of  William  Leaak,  raised  a  reduction  of  a  vendition.  I, 
tha  bankrupt,  of  a  Teasel,  io  favour  of  John  BaUinun.  u 
grandfather  of  Least's  wife.  The  grounds  of  ndatra 
were  laid  on  the  acts  1621  and  1696,  and  fraud  at  be 
moo  law.  While  this  action  was  going  on,  Balb»> 
raised  the  present  reduction  of  the  charge  asd  **m 
upon  a  bill  granted  by  Leaak.  on  which  he  had  !*■ 
made  bankrupt,  and  on  which  the  sequestration  W  ™- 
aeeded.  The  ground  of  reduction  was,  that  the  an 
tionH,  bearing  to  have  been  at  Leaak'a  "  dwelling-is* 
in  BannermiU,  Street.  Aberdeen,'  were  inept,  u  Las 
did  not  reside  there. 

The  Court  allowed  a  proof  by  comojiason  of  ti>  i< 
of  Leask's  dwelling-place  at  the  period  in  questicn.  h 
the  coarse  of  the  pursuer's  proof,  he  tendered  Less.t* 
bankrupt,  as  a  witness.  The  defender  objected,  & 
Leaak  could  not  be  emmined  as  a  witness  with  nkw? 
to  the  regukrity  of  the  proceedings  by  which  betide 
made  bankrupt — that  this  wns  the  fixed  rule  of  in  - 
England— and  the  same  reason?  of  general  potter  k 
oqually  applicable  in  Scotland.  Besides,  Lesit  bai  i 
cloar  interest  to  support  the  vendition  made  by  fc-1 
and  which  was  under  challenge  on  the  ground  of  n*. 
and  farther,  no  bankrupt  had  ever  been  found  cuwf.-i. ' 
as  a  witness,  where  the  point  under  discussion  mt.  ri» 
ther  a  certain  subject  formed  part  of  hi*  MtfKHn^ 
estate,  or  did  not  mil  within  it. 

On  a  suggestion  from  the  Onrt,  tbexase  sWnd  «• 
for  some  days,  that  the  older  decisions  under  the  i  ■ 
1«21  and  1686>  night  be  looked  into.  The  «*■» 
put  out  again ;  tuf ,  in  the  meantime,  til*  late  firife  ■  I 
Act,  15  VJct.'e,  17,0,  had  oeetf  passed  on  17*  iv 
16o2.  The  pursuer  now  contended,  (hat  any  doW? 
as  to  the  admissibility  of  the  witness  WW  wenuTsi  IV ' 
defender  answered,  that  as  the  point  had  baaa  raws'* , 
argued  before  the  act  was  passed,  h  conM  net,  bj- ar-  j 
troapsotive  applioatioa,  be  held  to  apply. 

Lord  J<uUct-CUrk.— There  Is  os  cianae  in  the  n*»  «"■ " 

prevent  Its  application  to  caaea  alreaiy  In  Court.    Wif 

therefore  bound  to  give  it  effect  here,  if  otbcrwur  ipr-i*** 

It  la  elear  that  tbis  is  substuDitaJty  ast  otysotk.  4  »«v* 

this  Is  not  *  qasatiwi  within  *b*  aetfBsaarllao  ad  ft 


I,  that  this  is 
creditor*  and  the  trustee  under  fbe  aeque 
admissibility  of  the  bankrupt  in  sue)  ~  ~ 
attended  with  nkety  and  diffloiuV 
The  other  Judges  concurred. 


■  art  y 


,.0^4c6ws>«paIW. 

Lard*  Ordinary,  Brobertson,   Murray. — Aa.  Desa  S»c«- ; 
Bhand  and  Farquhar,  W.8.  Aq*hU—AIL  1* "    '"" 


Farquh 

.8.0.  Aft 


°  §  1.  "No  parson  addao 

of  ™riea?  authority  ZlS^rmS^tSiS^ 
giving.  evide»ice  by  reason  or-iiaVtha;  Jktm-  SjawtBlsd  <» 
baring  suffered  punishment  for  crime,  «1f)f{M  ■* 
tesest,"  *c.  „;      .  "." 


nst] 


IN  TI1E  COURT  OF  SESSION,  Ac. 


l-'tth  July  1852. 
¥i3.tn  DivmioN. 

No.  303.— William  MTTau-obto*,  (Robertoon  and  Oo.'s 
Trustee),  Purtuer,  v.  William  Baibd  and  Co.,  De- 
fender). 

Pole— Retctiti on— Foreign— Contract — A,  an  EngSsh  merchant, 
pmhated  in  England  from  the  agent  o/  a  Scotch  merchant  666 
tauafirtn  "inthe  Clyde,  for  immediate  delivery  M  payment." 
He  paid  tlu  prist,  retold  the  iron,  and  thereafter  made  other  pur. 
tfaactfttm  Ike  Scotch  merchant.  The  party  tcho  had  bought  from 
A  tuning  cLnmed  delivery  of  the  500  tone  of  iron  from  the  Scotch 
merchant,  the  tatter  pleaded,  that  he  mas  entitled  u  retain  the  eamt 
until  Hatred  of  the  balance  due  by  A  on  hie  tubiequett  pttrchmei. 
Cimmttaiicce  in  which — Held,  that  theplea  of  retention  viae  to  he 
decided  by  the  lam  of  Scotland,  and  not  that  of  England,  and  the 
plea  nutained. 

The  defenders  were  ironmasters  in  Scotland.  Ob 
fah  February  18-15,  at  Liverpool,  Davis,  .(heir  agent 
in  Bristol,  entered  into  an  agreement  to  sell  to  Acraman, 
in  English  merchant  there,  500  ton's  of  pig-iron,  and 
on  the  same  day  advised  his  principals  of  the  same. 

On  Tth  February,  Davis  handed  to  Acraman  a  sale- 
note  in  the  following  terms: — 

"  Sold  lo  Mr.  W.  E,  Acraman  five  hundred  tons  of  OartsheT- 
r«  pin,  (8/5tha  No.  I,  and  2/5thg  No.  2),  at  70*  net  cast,  In 
tbo  Clyde,  for  immediate  dely  on  payra'— say  in  14  dors, 

"  For  W  m.  Baud  &  Co. 
"Wm,  W,  Davxs." 

0b  8th  February,  Davis  rendered  to  Acraman  an  in- 
voice, which  had  been  transmitted  to  him  by  the  defen- 
ders on  his  Advising  them  of  the  transaction  of  the  6th, 
in  lie  following  terms; — 

"  Olaigoa,  Feby.  8th,  1845. 

*  Va  EdwiS.  Aobamab,  Esq.— Bat.  of  Wh.  Baibd  &  Co. 

No.  1.      No.  3. 

*».     see.   -=&eotOTapiK*,®70/..1 xueo  o  e 

'Net***.''  .        .      

0a  the  same  day  (8th  February),  Acraman,  through 
hb  broker  at  Liverpool,  Bold  the  iron  to  John  Robertson, . 
iron-merchant  in  Glasgow,  said,  on  the  11th,  rave 
Robertson  a  deliv ery -order,  addressed  to  the, defender;, 

»s  follows: —  .  ■■ 

"  ri-oia  deliver  to  the  order  of  Mr.  John  BonerUon,  Gkut- 
(TO».  the  B00  tons  pig-iron,  800  No.  1,  and  £00  No.  3,  charged  . 
lij  Too  on  the  8th  Instant  to  W.  E.  AcBama'h." 

On  15th  February,  Robertson  paid  the  price  of  bis 
purchase  to  Acraman 'b  agent,  and,  on  the  17ti,  Acraman . 
paid  the  price  of  his  purchase  to  Davis.  Thereafter 
Robertson  sold  the  iron  to  the  original  pursuers,  Ro- 
bertson and  Co.,  iron-merchants  in  Glasgow,  and  handed 
to  them  the  delivery-order  by  Acraman  -in  .his  favour, 
rith  a  delivery -order  Id  their  favour,  subjoined,  as  fol- 

"  Deliver  the  above  to  Mauri.  James  Bobertana  and  Co.  or 
"tier.  Jons  Bobbbtboh-" 

Id  the  meantime,  in  the. course  of  February,  Acraman 
ud  made  other  purchases  of  iron  from  the  defenders,  for 
he  price  of  which  bills  were  granted  to  them,  which  were 
lishonoored. 

Thereafter,  on  3d  May  1815,  application  was,  made  to 
be  defenders,  on  the  part  of  Robertson  and  Co.,  for  deli 
■erj  of  the  BOO  torn  of  iron  first  sold  by  them  to  Acra- 
nao,  and,  on  the  defenders'  refusal,  the  present  action  was 
■aiscd  in  name  of  Robertson  and  Co.,  in  which,  on  their 
^oastntion,  their  trustee  waa  tinted  as  pursuer,  for  do- 
wry bfthe  mine. 

The  defenders  stated,  that,  since  the  date  of  their 
viooa  transactions  with  Acraman,  iron  had  fallen  greatly 


in  value,  so  that  the  value  of  the  whole  iron  sold  by  thent 
to  him,  was  less  than  the  balance  of  price  remaining  un- 
paid. And  they  pleaded — 1.  That  the  pursuer  had  no  title 
to  sua.  Aoramau's  right  against  the  defenders  was  not 
that  of  property,  but  a  simple  jm  crediti.  Such  a  right 
could  only  be  transferred  by  a  proper  assignation,  and 
not  by  a  mere  mandate  to  deliver,  which  was  the  purT 
Boer's  only  title.  2.  That,  admitting  the  pursuer's  title, 
be  could  be  in  no  better  position  than  Acraman;  and, 
under  the  right  of  retention  competent  by  the  law  of 
Scotland  to  a  seller,  the  defenders  were  entitled  to  re- 
fuse delivery  of  the  iron  until  the  balance  due  them  by 
Acraman  should  be  paid  or  secured. 

The  pursuer  teplaed,  that  whatever  might  be  the  law 
of  Scotland,  this  was  an  English  contract,  and  the  right 
of  partiesfell  to  be  regulated  by  the  law  of  England ;  and, 
by  the  law  and  usage  of  trade  in  England,  the  seller,  io 
the  circumstances  of  the  present  case,  bad  no  such  right 
of  retention  as  that  claimed  by  the  defenders.  ' 

The  Lord  Ordinary  pronounced  the  following  interlo- 


that,  therefore,  the  contract,  as  to  its  validity,  nature,  obliga- 
tion, and  interpretation,  is  to  be  regulated  and  governed  by 
the  law  of  Scotland :  Finds,  teoond,  That  the  contract  having 
been  made  in  England,  by  the  agent  of  the  defenders  resident 
there,  with  Acraman,  who  was  resident  and  domiciled  in  Eng- 
land, and  the  transactions  having  taken  place  in  England,  by 
which  it  la  alleged  that  Acramsn's  right*  under  the  said  con- 
tract came  to  be  transferred  to  the  original  pursuers,  Bobert- 
son  and  Company,  on  whose  estate  the  present  pursuer  ia  trus- 
tee, the  force  and  effect  of  these  transaction*,  and  of  the  writ- 
ings In  relation  thereto,  In  transferring  the  said  rights  to  Ro- 
bertson and  Company,  so  as  thereby  to  give  them,  or  through 
them  tlie  pursuer,  a  tide  to  sue,  Is  to  be  determined  by  the 
law  of  England :  Farther,  and.  assuming  the  foresaid  firet 
finding  to  be  correct,  finds,  third.  That  the  validity  of  the  de- 
fenders' plea  of  retention,  in  the  circumstances  in  which  it  Is 
maintained  by  them,  is  to  be  decided  by  the  law  of  Scotland  ; 
and,  with  three  findings,  appoints  the  cause  to  be  enrolled,  In 
order  to  Its  being  proceeded  in  in  conformity  thereto. 

"  ,M>te.— IToldmg  the  first  finding  In  the  interlocutor  to  bo 
well  founded,  it  becomes  unnecessary  to  determine  by  what 
law  the  defenders'  plea  of  retention  Would  fall  to  be  regulated, 
la  the  opposite  view  Of  the  contract  being  held  to  be  an  Eng- 
lish contract,  and  to  be  construed,  in  regard  to  its  validity 
and  interpretation,  fcc,  by  the  law  Of  England.  But  the  Lord 
Ordinary  may  state.  That,  taking  the  cose  upon  that  footing,' 
he  wflnM  be  Of  opinion, -that  the  defenders'  plea  Is  to  be  con- 
sidered as  part  of  the  remedy,  and  that  the.  law  of  Scotland, 
which  is  the  place  both  where  the  contract  was  to  be  perform- 
ed and  where  the  suit  is  brought,  must  decide  whether  effect 
is  to  be  given  to  It  or  not" 

The  pursuer  reclaimed;  and  parties  having  been  heard, 
the  Court,  on  30th  Nov.  1850,  pronounced  the  following 
interlocutor': — 

"  Before  answer,  appoints  the  pursuer  to  give  in  a  Tntnuie 
containing  more  specific  statements  of  tho  usage  and  practice 
of  trade,  referred  to  in  articles  11  and  12  of  bis  revised  con- 
descendence." 

The  pursuer  lodged  a  minute,  substituting  for  the 
articles  referred  to  in  the  interlocutor,  the  following: — 

"11.  By  the  law  of  England,  us  applicable  to  the  ciroutn- 
stancM  above. sat  out,ajide*peotaliy  taring  regard  to  the  fiujt, 
that  at  the  dote  when  Acraman  paid  for  the  iron,  a*  well  a* 
for  some  tin™  afterwards,  the  defenders  had  -not  any  claim 
whatever  againut  him,  no  righi  of  linn,  or  other  right,  oould. 


of  the  iron  Inqnestion,  uhen  demanded  by  Acran      . 
other  party  holding  bis  mandate  or  authority,  or  vested -with, 
iis  rigiil  to  tin;  iron.    And  .further,  by  tlie  law  And  h y  tha 
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practice  and  usage  of  trade  In  England,  the  price  of  thfi  laid 
600  ton  oF  ironhaving  been  duly  paid  by  Acramon,  the  origi- 
nal purchaser,  tile  sale  and  del i  ve ry- orders  above  conde- 
scended on  validly  transferred  the  obligation  on  the  defender* 
to  deliver  the  Iron  to  the  parties  in  whose  favour  the  «ald  or- 
der* were  successively  made. 

"  1?.  In  the  purchase  of  the  iron  in  question -by  Actsman, 
from  Mr.  Davis,  an  acting  for  tlie  defenders,  the  parties  acted 
and  transacted  in  reference  to,  and  in  reliance  on  the  law  of 
England,  and  the  practice  and  mage  of  trade  In  that  country, 
m  explained  in  the  Immediately  preceding  article.  And  by 
the  .law  of  England,  an  applicable  to  the  circumstances  of  this 
caae  aa  now  condescended  on,  the  pursuer*  are  entitled  to  en- 
force delirwj  of  the  iron  in  dispute  from  the  defenders,  free 
from  aayiien  eftieHMtioD  af  tin  nature  of  that  founded  o'a 
by  them,  and,  generally,  to  maintain  the  conclusions  of  the 
libel." 

Both  these'  articles  were  denied  by  the  defenders. 

,  TW  noon)  having  neca  amended  in  conformity  with 
(bene  statements- and  answers, — 

'  Tt«"purBuer  p&oirf— 'The  defenders'  plea  was,  that, 
by  toe  law  of  Scotland,  they  were  entitled  to  retain  the 
subject  of  one  purchase,  the  price'of  which  had  been  paid 
to  them,  until  the  balance  due  on  other  transactions 
should  be  paid.  The  pursuer's  statement,  on  the  other 
hand,  was,  that,  by  the  law  of  England,  the  defenders, 
in  the  circumstances,  had  no  right  of  retention  of  the 
iron  in  question.  The  point,  therefore,  came  to  be,  by 
which  law  tho  rights  of  parties  were  to  be  regulated. 
The  contract,  having  been  made  in  England,  was  an 
English  contract. — Story's  Conflict  of  Laws,  p.  319; 
Erst.  3.  2.  40 ;    St.  Patrick  Assaruaee  Co.  c.  Brebner, 

11th  Not.  1829;  Albion  Insurance  Co.  v.  Mills,  27th 
June  1828;  House  of  Lords;  More's  Notes  on  Stair, 
p.  3.     Even  if  it  could  be  said  the  contract  was  to  be 

Sirformed  in  Scotland,  that  would  not  make  it  Scotch, 
at  that  could  not  be  said;  for  though  the  iron  was  to 
be  delivered  in  Scotland,  the  price  was  paid  in  England. 
Now,  all  questions  relating  to  the  meaning,  nature,  and 
effects  of  a  contract,  as  contradistinguished  from  the  re- 
medy under  it,  are  regulated  by  the  kx  loci  contractu!. — 
Story,  p.  81 0,  §  558 ;  Don  v.  Upman,  2  Sh.  and  M'L. 
p.  682,  per  Lord  Brougham;  3  Bulge's  Com.  p.  770. 
But  the  condition  on  which  delivery  of  a  subject  pur- 
ehased  was  to  be  made,  was  certainly  a  most  essential 
element  of  the  nature  and  effect  of  that  contract;  and  if 
the  contract  now  in  question  was  an  English  one,  the 
agreement  of  parties  was,  that  the  iron  should  be  de- 
livered on  payment  of  the  price.  At  any  rate,  it  was 
quite  competent  for  the  defenders  to  waive  their  right  of 
retention;  and  as,  though  the  contract  was  mode  in  Eng- 
land, no  specific  reservation  was  made  of  the  right  of  re- 
tention, it  must  be  held  to  have  been  waived,  more  espe- 
cially as  the  invoice  bore  expressly  that  the  iron  was  sold 
for  immediate  delivery  on  payment. 

The  defenders  anmmrvd — The  contract  with  Acraman 
was  not  an  English  but  a  Scotch  contract. — Story's  Con- 
flict, p.  375,  §  280,  2d  ed.j  Toet,  §  281.  But  be  this 
as  it  might,  and  admitting  the  pursuer's  title,  It  oould 
be  no  better  than  that  of  his  author.  He  Stood  in  exactly 
the  same  position  as  Acraman.  There  was  no  question 
here  as  to  the  right  of  property.  It  oould  not  be  main- 
tained that,  by  the  law  of  England,  any  more  than  that 
of  Scotland,  the  property  in  any  iron  passed  to  Aoraman, 
for  the  simple  reason,  that  no  specific  parcel  of  iron  was 
■old.  The  claim  of  the  pursuer,  therefore,  resolved  into 
*  mere  claim  for  fulfilment  of  an  obligation.    But,  then, 


the  question  raised  was  not  one  as  to  the  m&x'v 
and  nature  of  a  contract,  but  as  to  a  reatedj  iukri 
and  such  a  question,  whether  the  contract  it**)'  *• 
English  or  Scotch,  must  be  decided  according  to  ti-:  ■ 
of  the  country  in  which  performance  was  denu&k- 
Btory's  Conflict,  pp.  581,  §  386;  830,  §  575;  STri, 
3  Burge's  Com.  p.  771. 

Thereafter,  on  6th  December  1851,  the  Ceurt  m?- 
in  hoc  statu  the  interlocutor  of  the  Lord  OrdiMrt.E. 
before  further  answer,  appointed  counsel  to  be  tort 

Counsel  were  heard,  but  judgment  was  debrjss. 

Thereafter,  counsel  having  been  again  bear1.— 
This  day, 

Lwd  Prmekat. — The  question  before  u*  -is  tm  ■i  \;x 
tance  and  difficulty.'  It  arises  out  of  a  IraaiacUTt. 
took  place  in  Liverpool,  by  which  Davis,  agent  si  Sea-' 
Baird  and  Co.,  sold  600  tons  of  iron  to  Ansoiio,  a  b.k.. 
in  Bristol.  On  7th  February  1646,  the  day  MVt  r.t 
communings  had  taken  place  between  them  niit  ivpHi.  ■ 
sale,  Davie  gave  Acraman  what  is  called  a  ede-Kfc.i: 
hi  la  the  following  terms — (reads  sale-note).  Da™  m.1 
have  communicated  the  transaction  to  bla  priooptklt- 
and  Co.;  and,  on  Sth  I'ubruary,  he  banded  to  tht  n=^ 
what  Is  called  an  invoice,  which  is  in  the  foUo»iaj  k* 
(reads).  That  was  the  transaction  carried  thros(s  * 
7th, and  8tb  February,  to  which  transaction  AcramurK  .■ 
in'  Bristol,  and  Baird  and  Cu.  in  Glasgow,  were  ail  pa.11 '• 
cause  it  will  be  observed,  that  the  Baird*  lend  Us  jf~  i 
return  for  Davie'  letter  Informing  thew  of  the  «ak.  Oillfa 
day,  Sth  February,  Acraman  sold,  thiough  his  agtnt  u  I* 
pool,  "  the  said  500  ton*  of  iron"  to  John  Roberta*  '- 
sba  statement  of  the  pursuer's  condescendence,  \V* 


Bubertson,  tti  their  favour,  was  sub). lined  to  thai  <r  H  » 
man,  In  favour  of  Mr.  Robertson,  via—'  Deliver  tit  *v  ' 
Meters.  James  Hobertaon  and  Co.,  or  order.'  (Sigiefi  h 
BossatsoM.' "  On  17tU  February,  Acraman  put  «■  ' 
to  Davis,  who  remitted  to  Baird  in  Glasgow,  and  tssteti 
that  was  done  for  a  certain  time  in  regard  to  thai  P-* 
transaction  in  Iron  :  I  cannot  say  that  particular Inojra 
was  none  specified.  In  Starch, Amman  made  otiwrw* 
from  Baird,  but  made  no  payment.  No  demand  ea  at* I 
delivery  till  Hay,  when  BolJerteon  and  Co.,  «hessiie  w 
right  to  Acranua's  delivery-order,  made  a  ittatt  "' 
500  tons.  By  that  time,  it  issaid,  the  price  of  iron  ati lie 
and  the  iron  sold  to  Acraman  was  not  worth  »  wi" 
the  time  of  the  sale.  Baird  and  Co.,  consiuer.ni  it=" 
creditora  to  the  amount  of  the  balance  remaioinf  f, 
their  whole  sales,  beid  that  they  were  entitled  U " ' 
session  until  their  debt  was  paid.  Acraman  m 
failed,  end  stopped  pujmeiit  The  question  tl 
Bairds  are  entitled  to  plead  retention.  It  is  pr 
lion  that  they  plead,  for  the  iron  never  pawed  **  '* 
property — it  was  never  separated  from  the  lerf  «*>" 
belonging  to  them.  Something  waa  said  at  to  '*. ' 
that  Is  quite  a  different  matter.  This  hatuM'^ 
butof  retention— a  right  well  known  to  the  ls»  ofSM>"j 
belonging  to  every  seller,  not  only  (or  list  pris  if  <*' 
goods  retained,  hut  for  other  debts  on  general  sbhtiI 
espauiatly  where  the  party  who  demands  debts"  -*"*" 


- r „ very  dearly  is  * 

Hastio  r.  Melrose,  7th  fciaroh  186L  The  ImA  Jen 
brings  out  the  distinction  very  cjearfy  onjteV*  paet  »• 
the  Taw  of  England and  tl    ■-*-   —    ■■     ~  ■        Jl 

p.402).     But  perhaps  th<     ,. 

of  the  la*  of  retention  Is  to  ba  found,)*  1 

opinion  in  the  same  ca*o. 

Of  has  that  Is  maintained  b; 

Hon  under  the  existing' h 

rtcht  Of  retentiou  is  eiplainud  v, 

Iu  Hr.  Erskiue's work.    Itartses  _  ._... 

is  quite  supantte  and  distinct  foom*»urs*, 


rtlon  ten  cJea^.opcAit  p^  «*■ 
ad  that  of  s^**l«Ms«*S"*"" 
s  the  most  cttsf  said  fuedwtfaVj 
ion  is  to  l»fcjrsdja^ess»aj 

«  law  of  Bowtassnt    WsSsSSf* 


and  la  recognised  in  many  case  ysr  s  1  asi jusrVfl—  « 


cannot  properly  be  pteadud. 


K2.1 


IN  THE  COURT  OF  SESSION,  &o. 


jsity  of  It,  consisM  simply  in  this,  that  when  one  man  has 
sods  in  his  possession  which  ho  is  bound  to  deliver  to  another, 
ut  that  other  is  debtor  to  him,  whether  for  money  or  goods, 
c  cannot  demand  delivery  of  the  particular  goods  In  the  poe. 
aionof  the  first,  nntll  he  ihall  pay  the  titbt  due  by  him  to  that 
nt>'.  It  is  not  necessary  that  triune  counter  obligations  shoald 
rl«  out  of  the  same  contract  If  the  obligations  exist,  it  is  a 
Litter  of  plain  equity  that  the  one  cannot  demand  delivery 
util  be  shall  pay  tho  debt  due  by  him  to  the  other  who  holds 
ic  goods.  It  is  a  right  of  retention,  not  merely  for  payment 
'  the  price  of  the  particular  goods,  but  for  payment  of  any 
men]  balance  existing  between  the  parties  nt  the  time  when 
id  demand  of  delivery  is  made." — (onU.xoi.xxBi.  p.  407).  It 
light  hate  been  unnecessary  for  me  to  rend  this,  but  that  the 
fry  nature  of  the  principle  of  retention  had  been  much  lost 
glit  of  till  the  case  of  Melrose  v.  Uastie  occurred.  To  return 
i  the  position  of  the  defenders  in  the  present  case : — If  this  had 
pes  a  sale  of  iron  by  the  Bairds  them  selves,  selling  iron  in  Olas- 
iv  to  toy  purchaser  in  Scotland — if  Acraman  had  been  a 
lerchint  in  Edinburgh  or  Greenock  instead  of  Bristol — there 
mid  hire  been  no  doubt,  in  the  circumstances  which  here 
rcsr,  of  Baird's  right  of  retention.  But  here  there  was  a  sale 
mite  by  Baird'g  agent  in  Bristol  to  Acraman,  merchant  in  Jiris- 
W,  and  the  Ant  question  in.  how  fur  that  circumstance  bean  on 
■lirii'a  right  of  retention,  and  whether  it  will  deprive  him  of 
ill  right  of  retention,  which  otherwise  would  have  belonged  to 
im.  It  is  a  contract  made  by  an  agent  for  a  Scotsman,  avow- 
Jly  acting  tor  his  principal,  for  goods  that  were  to  be  delivered 
i  Scotland-  The  place  of  delivery  is  Scotland.  The  agree- 
lent,  no  doubt,  is  in  Liverpool ;  the  agents  meet  at  Liverpool, 
ndthe  engagement  is  to  deliver  a  certain  quantity  of  iron  In  tho 
:'yde — not  any  particular  iron — there  is  no  ear-murk — but  a 
inn  quantity  of  iron.  Now,  I  have  difficulty  in  holding  that 
lit  transaction  could  pass  the  property  in  the  iron.  I  do  not  lee 
v*  the  purchaser  could  put  his  Anger  on  that  iron  to  say  it  was 
ii.  The  obligation  on  the  Bairds  then  was,  to  deliver  a  certain 
nullity  nf  iron  in  Glasgow.  But  the  price,  it  is  said,  was  to  bo 
aid  in  Bristol.  I  tee  no  evidence  of  that,  and  I  appreliend,  that 
'  Acraman,  being  in  Glasgow,  had  paid,  or,  having  nn  agent 
1  Glasgow,  if  lie  had  authorized  the  agent  to  pay  in  Glasgow, 
■■it  would  hare  been  full  implement  of  the  contract  on  his 
*rt.  The  obligation  was  to  pay  to  Bnird  and  Co.,  but  it  is  not 
lid  where  that  payment  was  to  be  made.  It  was,  in  fact,  paid 
i  Bristol,  and  it  was  good  payment  there.  It  was  paid,  not  to 
iieBairda,  hut  to  another  party  for  them.  But  payment  to  an- 
<ber  in  Bristol  might  be  good  payment  to  the  iisirds,  as  in 
itiigow  it  would  have  been  good  payment  to  them  selves, 
lut  them  is  no  stipulation  that  the  price  should  be  paid  at 
IriitoL  it  was  paid  there,  no  doubt.  Then,  does  the  fact, 
stt  it  was  in  Bristol  the  price  was  paid,  make  any  difference 
"  toe  right  of  the  possessor  of  the  iron  ?  Does  that  deprive 
im  of  his  right  of  retention  ?  I  take  the  case  of  Acraman 
imwlf,  qnite  distinct  from  that  of  third  parties.  If  he  had 
ome  forward  to  demand  delivery  of  the  iron  from  Baird  and 
<>-.  irid  slid, — I  will  give  you  un  satisfaction  for  the  other  debts 
"'(  yon, — would  Baird  and  Co-  hive  hail  a  good  right  of  re- 
^tian  in  reference  to  the  other  debts  T  1  think  they  would 
*'e  had  that  right.  In  the  first  place,  no  property  in  any 
srticoler  iron  was  transferred  at  all.  Could  Acraman  have 
"ne  into  the  Bairds  yard  and  laid  his  hand  on  a  particular 
"i*l  of  Iron,  and  ssid,  mis  iron  belongs  to  me  ?  Does  this 
'■""action -transfer  the  property  of  any  one  particular  portion 
f  the  iron  In  Batrd's  warehouse,  rather  than  another  ?  I  oeu- 
°t  »ec  that  it  does.  The  Bairds,  then,  were  still  in  possession, 
tat,  then,  Acraman  says  that  it  was  in  England  the  transaction 
;*•  carried  through,  and  the  contract  having  been  made  in 
-nglatid  with  your  agent,  It  must  be  held  that  this  right  or  re- 
union, which  is  unknown  in  England,  was  waived.  Bat  the 
lairds  being  to  deliver  in  Scotland,  it  must  be  under  the  la* 
'  Scotland  that  he  is  to  compel  them  to  deliver.  The  Bairds 
M*er  to  his  claim  Is,  "  Compel  us  to  deliver ;"  and  when  he 
,ri"gs  his  action,  they  at  once  plead  that,  by  the  law  of  Scot- 
"id,  tljey  are  entitled  to  the  remedy  of  retention.  Take  the 
ueofaiecond  purchase  in  Scotland  :  The  remedy  applies  to 
■"■"ell  as  to  the  first,— the  seller  is  entitled  to  retaiu  the  first 
"icol  in  security  of  the  price  of  the  second.  It  is  an  equitable 
mwlywbich.  the  seller  has;  and  whenever  this  party  comes  to 
■^tilmd  to  demand  delivery  of  the  goods  out  of  the  bands  of 
"e  party  who  has  possession  in  right  of  property,  he  is  en- 
"W  to  hold  by  his  right  of  possession,  unless  he  has  done 
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something  whhth  bars  him  from  pleading  that  right.  In  the 
present  case,  Acraman  made  no  demand  for  delivery  till  the 
80th  May.  by  which  time  he  had  made  other  purchases,  for 
which  he  had  not  piid  ;  so  that,  unless  It  can  be  shewn  that  the 
Bairds  had  relinquished  their  right  at  retention,  or  had  barred 
themselves  by  some  agreement,  express  or  Implied,  or  recog- 
nized the  third  party  as  In  right  of  the  original  purchaser,  that 
right  of  retention  must  remain  to  them.  But  something  may 
be  made  of  the  transaction  with  Ilobertson.  Is  bis  case  diffe- 
rent from  that  of  Acraman  t  It  appears  that  Acraman  had  sold 
to  Robertson ;  he  had  given  an  order  to  deliver  to  Robertson, 
and  it  Is  said  that  was  done  In  consideration  of  the  purchase  by 
Robertson  from  him.  Now  the  sale-note  or  invoice,  which  wus 
Acraman's  title  In  the  matter,  was  not  a  thing  transferable. 
No  doubt  the  order  for  delivery,  If  the  seller  was  bound  to  de- 
liver to  Acraman,  was  to  far  transferable,  that  Acraman  coulJ 
authorize  delivery  to  another  person,  if  there  had  been  no  sub- 
sequent transaction.  It  was  a  mandate  from  Acraman  to 
Robertson  to  receive  delivery.  So  also,  If  the  Bairds  had  reeog- 
nlaod  the  second  purchaser,  that  vrnnkl  have  precluded  them 
from  exercising  the  right  of  retention.  But.  the  first  demand 
for  delivery  wan  made  on  80th  May,  and  there  was  nothing  then 
to  bar  the  Bairds  right  of  retention.  I  do  not  see  that  Acra- 
man. by  agreeing  to  sell  to  Robertson  iron  to  be  delivered  in 
the  Clyde,  deprived  the  Bairds  of  their  right  of  retention  as 
against  him,  any  more  than  as  against  any  other  purchaser. 
But,  then,  a  minute  la  pot  in  process,  containing  a  statement 
with  regard  to  the  law  of  England.  The  statement  of  the  pur- 
suers is.  that,  in  entering  into  the  transaction,  they  relied  en  the 
law  of  England ;  and  I  understand  the  statement  of  the  law  of 
England  to  be,  that,  after  payment,  the  lien  ceases — retention 
they  have  none  In  England.  Trial  I  understand  to  be  the  law 
in  reference  to  a  sale  of  specific  goods,  and  it  is  quite  a  different 
taw  from  ours.  But  It  Is  not  specifically  stated  that  the  seller, 
at  the  time  the  tale  was  made,  came  under  an  obligation  that 
he  was  not  to  retain  his  rights  as  a  seller  in  Scotland.  Suppos- 
ing, then,  the  right  to  exist  in  Scotland  as  I  have  stated  it,  I 
do  not  think  this  minute  comes  up  to  a  statement  of  waiver. 
If  the  right  does  not  exist  when  the  sale  Is  made  in  England, 
Of  course  the  question  of  waiver  Is  of  no  consequence;  bnt  if 
the  right  does  exist,  and  must  be  waived,  I  think  there  is  no 
statement  of  waiver.  Now,  whether  this  he  an  English  or  a 
Scutch  contract,— anil  that  is  a  wide  way  of  speaking,  for  in  one 
sense  it  is  the  one,  in  another  the  other,  or  rather  it  is  a  mixed 
contract, — the  obligation  was  to  deliver  a  certain  quantity  of  iron 
In  Scotland.  So  far,  then,  as  the  obligation  of  deliverygoes.it 
is  a  Scotch  matter,  and  the  parting  with  the  custody  also  seems 
a  Scotch  matter ;  the  question,  whether  the  seller  parted  with 
his  rights  of  possession  and  property,  is  a  Scotch  question. 
Therefore,  although  1  could  not  quite  go  along  with  the  first 
finding  of  the  Lord  Ordinary,  that  the  contract  itself  is  to  he 
judged  of  by  the  law  ol  Scotland,  the  qaestion  of  delivery,  and 
the  divesting  of  the  proprietor  of  the  possession,  the  act  by 
which  the  divesting  takes  place,  is  a  matter  to  be  regulated  by 
the  law  of  Scotland,  II  the  case  had  arisen  on  the  Bairds 
bankruptcy — supposing  them  not  to  have  parted  with  the  pos- 
session— would  not  these  goods  have  belonged  to  their  creditors? 
If  there  was  only  an  obligation  to  deliver,  that  Is  not  an  obli- 
gation which  could  be  enforced  against  creditors.  That  is  one 
test— there  are  others,  but  I  do  not  think  it  necessary  to  go  into 
then).  If  Acraman  had  himself  come  forward  demanding  de- 
livery, without  satisfying  the  Bairds  as  to  his  other  debts,  the 
Court  must  hare  refused  his  claim.  On  the  whole,  therefore, 
I  am  humbly  of  opinion  that  tlie  plea  of  retention  is  well 
founded. 
Lor,'  ~ 

to  revert  to  the  late  case  of  Metro 
borate! y  argued  before  both  Di visit 
1861-  In  that  case,  the  leading  authorities  in  our  own  system, 
and  in  that  of  England,  were  anxiously  enumerated  and  con- 
sidered ;  and  while  it  was  shewn  and  admitted,  that,  in  Eng- 
land, no  lion  is  allowed  to  a  seller  for  a  general  balance  over 
specific  rroods,  the  price  of  which  has  been  paid,  It  was  (bund  by 
a  majority  of  this  Court,  (mainly  on  the  authority  of  tho  single 
case  of  Hein  o.  Bogle,  In  1829),  that  such  a  lien  did  exist  In 
Scotland  ;  and,  accordingly,  the  right  of  retention  was  allowed 
to  tho  seller  iu  Melrose's  case.  ....     -        > 

Although  that  decision  is  understood  to  be  under  appeal,  I 
aasnme  it,  in  the  present  discussion,  aa  a  decision  of  unqnes- 
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tionable  authority  in  tine  law,— kmvnl  much  it  may  ba 
iegr<>ttcd  that  there  should  be  nay  discrepancy,  in  the  law 
nf  different  provinoes  of  the  hdm  kingdom,  on  a  murcau- 
lile  transaction  of  common  and  dally  occurrence  between 
the  subjects  of  each.  As  I  view  the  present  caw,  however, 
it  affected  by  the  cam  of  Melrose,  but  must  be  rogui 


are  not  controverted. 

In  particular,  it  is  admitted  that  the  606  ions  of  iron,  14 
dispute  were  sold  at  Bristol  by  Mr.  Davis,  as  agent  of  the  defend 
den,  tttidtal  there,  to. lb.  Acraman,  also  resident  in  England, 
on  7th  February  VbHipefabli  in  14  days  afttr  the  sale— that 
Mr.  Aururoaii  paid  the  pnc  to  Davis  iu  Bristol,  within  tiiO'Btii 
pulawd'  time,.wE(r,ad  vised  and  mnitud  the  money  to  tbs>  def 
fsnitriw  in  Soattendon  the  llth  of  February.  U»vis  had  prei 
vibnsly  given ,  AorajDOB  a  sanVnoM,  dated  on  the  said  7th  of 
Fklirnaoy„addieaHd[*o  the  defenders,  for  immediate  delivery 
in  rthte  .Clyde  of  Uefsaid  iron  taAoraman  enpaynwU, 
•Jtiefaitaiar^nhlisl^JJtotirtiramaOythioi^liMcailJiiahroi. 
i  kcsial  Linetpoei,  scJd  this  iron,  to  John  IWbertopu  in  Glasgow, 
■ahvpnidt tie., prist  to  blni,  and  got  an  ordef  for  deliieij  from 
i  '  Aeraraan.mJdroiiad  to  tlie  defan  tiers,  on  llth  February,— and 
thai  John,  (BobMtson  aoid  the  iron,  to  the  pursuer*  liobertson 
arid. Company r-ph^oko  paid  him  the  price,  and,  on  20th  lei*. 
>.  rntu-y, pot  ran  itukrMticf*  of  the  aaid  order  of  delivery,  before 
■  granted  liy  Aorantan,  to  John  liobertson ; — all  which  took  place 
btfbn  any  more  transaction*!  were  entered  into  between. the 
defenders  and  Acraman,  and  when  no  balance  wbateverwaa 
doe  by  tbe  latter  to  the  former. 

The  pursue™,  however,  not  having  demanded  delivery  of  the 
iron  from  the  defenders  till  May  1M6,  and  the  latter  bavins;  in 
the  interim  made  other  extensive  sales  to  Acraman  subsequent 
to  tbe  purchase  aad  payment  by  the  pursuers  of  the  500  tons 
of  iron  bought  and  paid  for  by  them  in  February,  the  ques- 
tion arises,  whether  the  defenders  can  retain  the  said  500  tons 
of  iron  in  payment  of  new  and  later  purchases  made  from  them 
by  Aotaman  f  I  have  come  to  the  conclusion  that  the  lien 
claimed  by  the  defenders  cannot  be  sustained. 

1.  The  transaction  upon  which. the  present  claim  U  founded 
seems  tome  to  have'been  peculiarly  an  English  contract,  subject 
to  nil  the  lights  and  obligations,  empress  and  implied,  in  the 
law  of  contract  in  England.  The  party  iv ho  concluded  it,  car- 
ried on  business  end  resided  in  England;  the  price  was  pay- 
able instantly  to  MrUsK  and  not  to  any  constituent  in  Scotland ; 
und  lie  received  tba  price  and  discharged  it.  The  agreement 
u  as  thus,  in  every  essential  |K>int,ftii  English  agreement.  Tbe 
words  of  Lord  Chancellor  Lyndliarst  iu  the  case  of  Mills  v.  The 
Albion  Co.  In  1828,  apply  directly  to  the  present  cans.  When 
that  company,  whose  chief  place  of  business  undoubtedly  was  in 
London,  employed  an  agent  iu  Uluajjow  to  open  policiesumhipa 
at  sea— (a  business  not  lawful  for. tbem  to  carry  on  in  England, 
under  the  monopoly  of  two  extensive  and  well-known  assur- 
ance corporations  in  London] — Lord  Lyndburst  said — "  Here 
Is  a  contract  mitred  into,  mi  in  London,  but  in  Olatgoa,  vritttn 
In  Glasgow,  daltd  in  Glasgow,  and  subscribed  in  Glasgow ;  the 
consideration  ptnd  in  Qlsagow  at  the  officei  established,  and  for 
a  loop;  tiro*  established  in  Glasgow.  Whyiaitthun.  tobasald, 
thai  t  hut  con  tract,  I  mean  tbe  original  contrail,  was  not  a 
..  contrast  in  (Usage*  ?  If  1  send  an  agent.io  reads  in  Scotland, 
'  .and  he,  Id  my  nam*,  enters  into  a  contract  in  Scotland^  the 
oontirwt  is  to  be  considered  as  mine  where  it  is  atluaUy  mnrfs. 
H  is  net  iu;  English  contract,  because  1  aotusUy  reside  in  Eng- 
land. If  my  agent  executes  it  is  Scotland,  it  is  the  same  m 
if  I, were  myself  on  the  spot,  and  exECUtutt  it'in  Scotland. 
Therefore  the  original  contract  roust  b*  consideied  as  a. con- 
trail M^|dJnb^s^ce4l»nd-''-T-3  IV.  miA  p'.  Aftp., 0,0,288. 
fQiljf  &"*™£*P*C'  Ka8W1*n8'  OMaVst]!  vwtaufct,  if  equally  ' 
■■■-™--1  '■  --— ^*K™-aSmt  case.  .  The  .purs'haaa, tjf  the, iron 
1  England,  b**w«jn  ,an ' Engl bjk  agent 
'  ^  ;-iit  -wan  |jfflHf]«|  iB  jWg>S9/ 


*  (Oibe,.given  iu  LhoC/j'de 

her  this  transaction,  at 

d  sendee,  was  transit  table  I 

jjwithout  bsing  subject  to  any!lldn,  in' 

iliera,  for  subsequent  debts  and  tiunsac- 

is  of  the  primary  vendee  r   I  do  not  understand  that  any 


such  doctrine  has  ever  been  propounded  in  Eagbad  % 
vendor's  lien  while  the  goods  are  not  dtlivnoi.ii^r. 
by  all  writers  as  existing  only  for  tie  price;  mdvbrtfai 
paid,  it  cannot  be  revived  in  respect  of  fntare  lro.-si— 1> 
This  seems  to  be  so  generally  admitted,  fast  Ilia  orhirtr.i 
to  incidentally  by  English  authors,  as  a  rule  iraivcrii!:;  &■ 
stood  in  their  law  of  sale.  At  the  same  tune,  t&eubr, 
are  express  and  concurrent,  limiting  .the  vrador'!  in: 
right  of  retention  m  a  demand  for  lie  prict  oaij-,  tai't- 
guiiilttd,  particularly  iu  a  question  with  a.  TOb-vetd;;.  i . 
,  payment  being  established. 

'  "Mr.  Cross,  the  latest  writer  on  lion,  says— "%it*itba&, 
•jinejd|tnit  sale,  a  special  property  in  thc.srIictnicUtnitc 
in  Jhe  vi-udor,  until  such  time  as  the  ptirchsaerpifintLi 
.thtpnet  fffrecd  vpem." — Cruss  on  Lit:D,p  !2?.  W.DlK' 
-effetft  Ml.  Deacon,  the  latest  writer  on  the'UtotkifcJ-. 
'^SXpEonlj  states—"  A  vendor  of  goods  hasalftn  raftrar,  ■ 
.'ibiiy  reiiiaihjn  his  possession, /or  any  por(o/ (is  i»7o<ptl» 
Biciiei/.  But  the  general  lien  of  ft  notdor  */«wA  (fiffifes- 
amount  of  the  pntA.1  exists  only  ilnringfocl  timet tiuau 
are  not  actually  delivered,  to  the  vendee." — DraataBb 
ruptej,  vol.  i.  p,  ^45. .  A  "Titer  of  authority  on  tltii'"!.. 
lays  down,  the  sanio  doctrine — "  If  the  pnirluiFr  \r~  < 
bankrupt  while  the  goods  are  remainingm  tbr  rtodWihi  i 
the  la  tier,  has  a  lieu  against  the  claim  of  tLeiaipw:  ■ 
fere,  on  action  cannot  be  maintained  by  the  i3a$n»?. 
qui  payment  of  the  price." — Morton  on  VendotE,  it  p .!K 

While  the  preceding  authorities  are  quite  sxpGo  Hi  '■- 
tive,  it  is  obvious  that  the  plea  of  tab  radtti  aguotf rd'-  "■ 
who  have  received  the.price  froiu  the  primary  wad*'"* 
clearer  aud  stronger.  *  So  soon  as  tbe  vendors  mnnt-i 
price,  they  held  the  goods  for  behoof,  not  only  oftbiW''- 
dee,  but  of  all  future  purchasers  who  might  anjnirei'.-J 
in  tbe  due  course  of  trade ;  the  property  wss  traarfnt-'  I 
them,  and  passed  by  their  payment  of  thepricf,  isiil?^ 
livery  to  them  of  the  note  of  sale  and  order  of  tfhtrc 

The  plea  of  Uie  fi  rst  vendors  seems  to  rat  on  to,  us  J 
iniimaiioa  of  tlie  sub-sale  by  Acraman,  the  tint  in*  * 
made  to  them  by  any  party— and  that,  by  the  E^ii  " 
ut-«f,  the  vendors  wore  entitled  tu'hold  tbe  iron  for  •  sfc 
iucurred  by  Acraman  on  tdbsequent  tnnsactiou.  M*J 
the  price  is  paid  in  England,  J  can  God  no  ssibariij,K' 
allegation  of  usage,  to  support  any  claim  on  tbe  ptrtsi1" 
dor  for  a  lien  for  his  gtntnl  balance.  N«y,  if  Ibe  stW 
Mr.  Durge  may  be  relied  on,  the  contrary  isieMm"*! 
plett-ly  settled.  Tbst  leuriicj  author  says—'1  AKasaT- 
decisions  in  Scotland,  tba  mere  giving  or  iinioniu  >  m" 
note  to  the  vendee,  is  not  of  itself  a  sofneirnt  awsraw ' 
liverj'  to  divest  the  vendor  of  tlie  property  and  ri|W_'.  s 
lion,  unices  intimation  is  also  mode  to  tbe  csstufc'-  ■ 
intimation  u  not  mcciiary  in  Eagbai." — Barf*,  ret  Lis ** 
The  faUWifig  case  also  la  referred  Iu  h  sa  ettAbsa* 
tity  iu  the  law  or  sale  In  England  :—"Goods  hrtBJ  -» 
the  books  of  the  West  India  Dock  Compuiy  in  trs  •» 
A,  lie  receives  the  usual  cheque  fur  them,  which,  hf  " 
the  guolls  to  D,  l.e  indorses  and  delivers  to  him.  E 
goods,  and  delivers  tbe  cheque  to  C  no  credit.  Os  CJf 
ency,  A  cannut  lawfully  take  possession  of  ftrtgordl"'" 

1  innrd  tn  fltanct  in  his  nuxUL  Slid  tbstSSSli 


they  luve  continued  to  stand  in  his  name,  snd  tl» rtssstj 
imt  been  lodged  with  tlie  Dock  CombaM- — i>sr».rss 

'c"*w""""""---  -«S«.-s 
wsairBsg 

iri  netsJW^shtsfrg 


ipbrU's  Reps,  p 

siiier  esse,  reported  by  Lord  tttopbefl,  •"""J* 
been  decided  soon  afterwards  on  the;  »»We'pri«rJ[*j  ■* 
v.  Heynoldr-,  it  was  laid  down  by 
purchaser  of  goods  to  be  paid  *"- 
arice,  during  tbe  time  of  en 

transitu,  sells  tticm  to  a  third  «■■■>•<  "^  «  .~— .-■  _, 
I  Sou,  without  transferring  any  blU  rflam^toMat** 
of  the  original  vendcir  to  stop 


Separately  under  ...       .    ., 

i  be  no  room  for  the  If  w  of 

.  tlio  present.    Tbe  first  >(• 

"emerging  between  trieoi  \Mt 

.,.„  1..,,  J^dfiiri 

.  rsaui..   '    «- 

..rrr,  cases  iitAOj,.. 
firuurKlutussBo; 
lor  olhef:  purpuav 
particuUr  ptov&bit 
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sot  off  against  the  value  of  inch  goods,  the  whole  of  a  debt  due 
from  the  bankrupt  to  himself." — Deacon  on  Bankruptcv,  vol. 
1.  p.  755.  If  there  be  tbe  least  doubt  as  to  the  taw  of  England 
on  this  branch  of  the  case,  it  should  be  settled  in  the  ordinary 
ray,  by  a  judicial  remit  to  English  counsel  for  their  opinion. 

3-  Holding  the  vendor's  claim  under  tbe  law  of  England,  on 
this  point,  to  be  clear,  (and  only  on  that  assumption),  I  con- 
ceive that  that  law,  and  not  the  law  of  Scotland,  must  govern 
tbe  present  case,  on  which  ground  the  claim  of  M'Naughton 
u-ould  be  insuperable.  This  is  a  question  of  International  law, 
which  it  ix  supposed  to  beour  province  and  duly  to  decide  on 
such  Tfewa  and  authorities  of  international  and  municipal  'ob- 
ligation ns  are  satisfactory  to  us.  ' 

Qn,  this  part  of  the  esse,  the",' oh  Hie  ground*  already;' ex« 
plained,.!  must  hold  it  as  a  point  admitting  of  no  qiids(loi>,|that 
if  the  .Iran-ill  dispute  had  been  deliverable  In  Engltmit  the 
vendor  a  Qen  would  have  been  at  nn  end  on  pajTiient  of  the 
price.  Suppose  the  condition  of  sale  had  been,  that  the  Iron 
sliould  have  been  delivered  in  London,  could  merchants  there 
have  teiained  the  iron  for  a  subsequent  general  balance  con- 
tracted by  the  first  purchaser  aficr  payment  of  the  price,  and 
to  the  loss  and  damage  of  a  third  party,  a  tub-vtndte,  who  had 
also  paid  tbe  price?  If  there  be  a  lien  In  that  case,'  my  View  of 
the  present  case  is  erroneous,  and  I  at  once  give  it  op. 

But  the  opposite  plea  (a  urged  here  solely  on  the  ground 
that  the  iron  was  situated  in  Scotland,  and  deliverable  to 


n  the  unqualified  terms  in  which 
it  is  stated.  When  goods  are  deposited  in  another  country, 
and  disposed  of  by  the  owners  there,  the  purchasers  are  cer- 
tainly liable  fot  all  the  collateral  claims  of  third  partie 


of  the  place  where  they  have  contracted,  and  which  ._  . 
understood  as  known  to,  and  admitted  by  both  parties  in  the 
adjustment  of  their  agreement. 

This  follows  on  the  common  maxim,  that  mobilia  non  hahent 
•uun.  When  an  English  vendee,  under  his  purchase  in  Eng- 
land, bos  paid  the  price  there  to  an  English  agent,  and  got 
a  talt-naii  in  terms  of  the  statute  of  frauds,  he  acquired  ail  the 
rigbta,nnd  the  vendor  came  under  all  theobligationsattached 
to  their  relative  positions  in  an  English  contract  One  of 
these  was,  that  tbe  contract,  after  payment  of  the  price,  was 
tramfaabk  to  onerous  sub-vendees,  without  being  subject  to 
any  lien,  on  the  part  of  the  vendors,  for  any  general  balance, 
past  or  future. 

It  is  hardly  possible,  by  any  illustration,  to  demonstrate 
more  clearly  such  a  point.  Take  the  case,  however,  as  It  stood 
on  the  day  when  the  price  was  paid  at  Bristol  in  February 
1845.  Was  not  the  vendor  then  hound,  according  to  the  law 
and  custom  of  trade  in  the  country  where  the  transaction  took 
place,  to  ratify  any  transference  that  the  purchaser  of  the 
paid  goods  made  to  any  onerous  third  party  T  If  bo,  when 
did  that  obligation  cease  f  I  apprehend,  not  till  the  goods 
"ere  actually  delivered  to  the  first  or  secondary  vendee. 

It  Is  difficult  to  see  what  effect  the  place  of  deposit  of  tbe 
goods  sold  could  have  on  the  case.  They  were  ut  the  disposal  of 
•n  English  merchant  and  agent,  who  drew  the  price,  concluded 
a  bargain,  and  delivered  a  sale-noto  and  order  of  delivery, 
which  was  as  transferable  in  England  as  a  bill  of  exchange.  Ho 
was  Wherefore  bound  by  an  English  contract  to  make  the  Iron 
Mthco»lrjj$Tand  nothing  but  a  defenee  competent  in  England 
eould  absolve  him  and  his  employers.  Suppose  colonial  mer- 
chaatg  or  agents  ]a,  London  had  imported  a  cargo  of  sugar  or 
notion  by  a- Clyde  ship,  and  deposited  it  in  the  premises  of  a 
Scotch  agent,  andsold  it,  and  received  the  price,  could  they 
plead  the  Scotch  law  of  lien,  (as  espounded  in  Melrose's  case), 
and  retain  the  cargo  against  an  onerous  sub-vendee  ?  I  have 
no  idea  that  such  a  plea  could  be  maintainable. 

finally,  although  (,bu  present  question  is  not  settled  by  any 
case  precisely  ill  polut,  jet  the  dicta  of  Institutional  wrl tern 
■eem  to  coincide  in  a  great  measure  with  the  preceding  views. 
Thus  Mr.  Story,  in  adverting  to  liens,  proceeds  thus : — "  In 
these  aoj  lite  cases,  whore  the  lien  or  privilege  is  created 
«t  the, to: hdcoMnoiut. it  will  generally,  althongh  not  unlver- 


1  respected,  and  enforced  in  all  places  where  the  pro-  - 


v;W 


allowed  In  another  country,  although  tbe  local  law  where 
the  suit  is  brought  would  otherwise  sustain  it  Thus  if  goods 
are  purchased  In  Kn gland  by  a  citisen  of  Louisiana,  no  !it-n  or 
privilege  will  exist  for  the  unpaid  price  in  case  of  his  insolvency, 
although  the  law  of  Louisiana  allows  it  in  common  cases;  be. 
cause  it  fa  not  given  by  the  law  of  the  place  of  the  contract 
(England).  Nor  would'  there  seem  to  he  any  just  ground  of 
doubt,  that  a  bottomry  bond  would  generally  be  held  in  rem 
In  commercial  countries,  if  the  lien  is  good  by  tbe  law  of  the 
place  of  the  contract."  Story  cites  the  authority  of  Mr.  Burro 
(vol.  HI  p.  770K  which  la  equallv  decisive.  It  is  sufficient 
to  refer  to  it.— iwc  Story,  §  8ii. 

■  Lord  Ivory. — I  concur  «>i  baton  tially  In  the  opinion  of  jour 
Lordship  in  the  chair.  When  the  case-was  last  before  as,  I 
took  occasion  to  state  shortly  the  grounds  on  which  I  was  pre- 
pared even  then  to  come  to  the  same  ooiuilusion.  I  said  then 
that  I  could  not  sustain  the  first  ground  raked  by  the  Lord 
Ordinary,  but  I  went  on  the  third,  i  was  prepared  toDnd  that 
the  plea  of  retention  falls  to  be  rrsarded  and  disposed  of  ac- 
cording to  tbe  law  of  BtOttaod.  '  Thogranml  on  which  I  ht rived 
at  that  opinion,  as  wltti  reference  to  a  ease  occurring  fof!8cut- 
land,  without  re  fere  nee  to  foreign  law,  Is  very  clear.  <  It  is,  that 
there  Is  here  a  cokcutiih  dtbili  a  crtttui — that  where,  there  is  a 
concourse  of  obligations,  one  man,  if  called  on  to  fuull  his  obli- 
gation, is  entitled  to  oppose  to  the  other  the  obligation  which 
he  has  to  falBI.  In  the  esse  of  sale,  there  rs  this  In  addition, 
that  the  property  i>  not  passed  except  by  delivery.  So  long  as 
the  subject  is  not  delivered,  the  contract  remains  in  obtigation* 
tantum.  So  far  as  the  jus  fa  r*  is  concerned,  it  passes  nothing. 
The  authorities  in  regard  to  this  matter  of  retention  are  known 
to  all  of  us— such  as  Auldr>.  KidJell,  5th  July  1810;  Bnlleny  v. 
Rnebum,  M.  App.  n.  Com  p.  No.  6;  and  Sturgeons  ■>.  M'Lellau, 
20th  Jan.  1813,  F.C.  With  reference  to  the  last  case,  I  cannot 
do  better  than  read  the  opinion  of  the  Lord  President — "  The 
defender  is  entitled  to  say, 'lam  in  possession  of  your  property, 
of  which  I  am  bound  to  denude  In  a  certain  event ;  but  If  you 
call  on  me  tofulHl  my  obligation  to  you,  you  must,  in  your  turn, 
fulfil  yours  to  me,  and  pay  me  the  other  debts  which  you  owe 
me.'"  So  alio,  In  the  case  of  Qucensberry,  S3  J  May  1822,  It  was 
fonnd  that  Tait,  to  whom  £SO,000  had  been  lent  by  the  Duke, 
until  relieved  of  his  cautionary  obligation  for  the  Duke,  could 
not  be  called  on  to  make  payment.  In  snort,  in  almost  every 
variety  of  case,  this  principle  has  been  given  effect  to;  and  if  the 
present  question  had  arisen  in  the  ease  of  a  Soils  contract,  there 
could  have  been  no  doubt  The  decision  in  Mein  v.  Bogle,  1 7th 
Jan.  1828,  was  (bunded  on' this  principle,  that  a  party  keeping, 
not  tile  property  of  another,  but  his  own,  which  lie  is  under  an 
obligation  to  deliver,  bat  which  be  refuses  to  deliver  until  the 
other  party  fulfil"  the  obligation  lie  Is  under  to  pay  him,  is  en- 
titled so  to  do.  This  right  exists  let  the  debt  originate  wherever 
it  may.  A  foreigner  stands  Inyoricaiu  with  a  Scotsman;  there 
ht  nothing  in  the  origin  of  the  claim,  or  the  locm  tontraclus,  on 
which  to  (band  any  distinction.  This  is  no  question  of  the  va- 
lidity of  the  contract.  '  It  is  simply  this,  that  when  a  foreigner 
comes  to  Scotland  tt>  get  implement  of  his  obligation  from  the 
Bents  debtor,  he  is  bound  to  give  that  debtor  the  benefit  of  the 
right  which  he  lias  by  the  law  of  Scotland.  Take  the  case,  for 
Instance,  of  an  English  bond.  Suppose  the  creditor  in  an  Eng- 
lish bond  fojsne  the  debtor  In  Scotland  :  The  Court  surely  could 
reref  ret  Use  to  listen  to  the  plea  of  compensation.  And  so  also, 
in  the- case  of  balancing  the  accounts  in  bankruptcy,  the  seme 
principle  holds,  as1  Mr.  Bell  points  eat  In  hit  Commentaries. 
The  present  case  has  nothing  to  do  with  the  question  of  the 
vendor*)  'fieri  in  England.  Lien,  In  that  sense,  is  a  right  to  re- 
tain the  property  of  another.    The  property  it  held  to  be  with 

the  pur  ' 

till  tfie  ; 

never  passed;  there  is  merely  an  obligatioi 

deliver,  and  his  answer  is  quite  plain — '  you  cannot  call  on  me 

to  fill  fit  o)y  obligation  so.  long  as  yon  are  my  debtor  in  another 

obligation.'    Lien,  again,  depends  on  possession,  and  so  must 

very  much  depend  on  the  law  of  the  country  in  which  posses- 

sinrl'is  held.    It  is  In  England  the  security  to  the  vendor.    In 

Scotland,  the  seller  has  a  much  better  remedy.   Is  it  to  be  said, 

that  if  an  Englishman  buy  In  Scotland,  the  property  p 


Here,  therclore/retentinn  it  perhaps  not  properly  the  principle, 
'  because  retention,  properly  speaking,  Is  the  holding  of  the  pro- 
perty of  another.    It  comes  fearer  the  principle  of  cofnpania- 


rflUed  by  the  other.-  Fir.it,  therefore,  If  Acramaa  had  been 
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i  Scot*  creditor,  it  ie  clear  tint  tbii  would  hare  bean  just  the 
=  finnj  case  u  Melrose  «.  Kastie,  and  Mein  v-  Bogle.  Bat, 
wcabwfly,  ihoogh  the  con [not  may  be 'English,  lid'  comes  here 
■un  sue  A  Soote  debtor ;  the  teens  tobuionit  being-'  Scotland,  he  it 
i;i  fact  a  Scots  creditor.  It  it  to  a  SrotsoUilgntton  he  has  bound 
ilia  Bairdi,  for  it  i*  to  nuke  delivery  in  Seu.tUiid.  i  Thirdly, 
The  fact  that  the  right  lias  passed  by  asiignmeijuo.tba;  poMfnt 
T.older,  can  mate  no  difference,  For  aiiignaiui  i^ilW  jure  audom. 
There  ism  proof  or  allegation  that,  on  these'  doc irments.  the 
ri^ht passed  from  theonc  party  to  the  other.  Ifrhcre'mld  been 
any  statement  to  that  effect,  I  should  have  been  for'  allowing  a 
proof.  As  it  Is,  there  Is  nb  property  in  Acraman,  nor'  in  oil 
.'-■tsignoM  |  he  becomes  bankrupt,  and  the  transferee  can  be  In 
m  better  position  than  he.    Tliis  view,  I  think,  excludes,  those 

■  ceties  of  international  lav  to  which  reference  has  been  made. 
.11  one  sense,  no  doubt,  Jjiq  oontrspt  is  an  English  contract,  but 
:t  is  a  contract  to  deliver  in  Scotland,  and,  when  the  purchaser 
.'time*  to  demand  delivery;  wiist  be  dealt  with  just  like  any 
.:ljor«iotrfl^t  to. deiiien-,  But  further,  Uio.  subjsot  is  not  yet 
i  '  »k;  and  >f  this  were,  in  England,  the.  seller  woojd  have  had 
i  i  lien,-— for  this  reason,  that,  by  the'  English 'law,  where  any- 
ti'^sjg  ■ttWnains,  t»  "be  done,  the  property  does  not  pass— there 
iv  aathlng  'tart  an  indutate  obligation  ;  and  where  the  pro- 
W  <tydMs'UOt  puss,  there  cannot  be  mom  for  Hen.    In  Scot- 

'"K  oft  tt»  tithed  hand,  the  contract  nsVer  passes  the  pro- 

\"'*iyi  wiltl.  the  'fifty,  when  sued  in  his  own  proper  forum, 

»-- '  iins  at)  the  tight*  of  his  own  law.    The  great  fallacy  which 

r.is  thrtiiigh  all  the  reasoning  of  the  pursuer  is,  that  what 

t»  riow  sooght  la  not  a  matter  within  the  contract  at  all.     It 

■a  accident,  and  accordingly  the  defenders'  answer  is  quite 

.^factory,    TJih  question  is  one  of  the  nature  of  ■  remedy 

,. ■  nst  a  Scots  debtor,  the  subject  being  In  Scotland.     Now, 

gh  to  certain  effects  it  may  be  said  that  the  lex  lod  con- 

■  ■  •im  must   regulate,  that  has  never  been  laid  down  except 

isea  where  everything  relating  to  the  contract  exists  in  one 

"  ■.  ntry.     Where  it  is  not  so,  the  contract  ie  mixed,  and  tbe 

:  o  iolalioaii  cornea  Into  consideration.     Where  the  party  ie 

Icing  solution,  the  place  of  payment  must  equally  be  looked 

Felix,  in  his  Commentaries,  says  that  Story  is  in  error  in 

-.:  u  very  passage  on  which  th*  pursuer  has  founded.    Hedls- 

',.  I'aishe*  between  the  plane  where  the  contract  is  made,  and 

Viu  solutionis,  the  place  where  it  is  to  be  fulfilled,  and  points 

:   that  all  that  is  to  be  doiie  after  the  completion  of  the  con,- 

-     .it,  is  to  be  regulated  by  the  law  of  the'  place  whore  it  ie  to 

■-'  lona.    So  also  tn  Don  v.  Ltpman  :  There  the  sexennial  pre- 

nipuaQ  was  held  to  apply  to  a  French  contract.    But  there 

j:  ■■  two  cases  which  shew  bow  .uecussary  it  is  to  keep  in  view 

:    ■  doctrines  of  the  lex  lod  in  considering  questions  as  to  tbe 

"-■nphtloti  and  execution  of  the  contract.    In  the  case  of  the 

•ntet  of  marriage,  therr  is  the  case  of  Hogg  v.  Lashley. 

,     re,  parties  married  In  England  came  to  Scotland,  and  the 

i     iw  and  children  had  all  the  rights  of  jm  riUcia  and  legitim, 

because  they  came  there.    There  Is  also  the  case  of  War- 

■-■    er.  The  marriage  there  was  English,  and,  in  England,  would 

:•"  t  been   i  mils  soluble.     But  the  parties  came  to  Scotland 

» '  resfded  there,  and  the  marriage  became  dissoluble.    The 

■■  r-.Its  of  such  a  jodgnicrnt  were  quite  before  the  Judges— 

'  rtie  parties  might  be  marTied  in  England  and  not  In  Scot- 

•"'.   The  Albion  Insurance.  Co.  is  no  authority  tbe  other  way. 

"■'  -*fcre,  even  If  it  were  necessary  to  bring  the  queslron  of 

•■•'-•nettoirsJ  law  into  consideration,  I  shoulJ  come  to  tie  same' 

■  *  >  *.    Tfte'  jurists  disagree,  no  donbt;  but,  taking  them,  in 

■  nioc,  t  think  the  great  mass  cf  authority  is  to  thll  effect 
■  ■■■   he  tocoi  sehdrWs  Is  of  the  essence  of  a  eiso  of  this.  klndy 

■  'n—rlons  as  to  the  obligallon,  whether  the  contract  Js  rev*-, 
■■■  -  or  not,  are  all  for  tbe  Ux  lod,  and  so  also  Is  lEic  interpreta- 

j  but  when  it  comes  to  the  enforcement,  that  must  beilc- 
»■-  Incd  Recording  to  the  law  of  the  place  where  It  Is  to  be  en- 
■-  *  I.  I  ciime,  then,  to  the  conclnslon,  that  the  loon  wUlionit 
■"'i  here  he  held  to  be  Bcnl land— that  the  matter  resolves  tu to  ' 

■*tlonof  remedy  under  thecorttract — and,  w;h  other  we  c{m- , 
.■■it  scenrdhrg  to  the  old  law  and  tradition,  or  avail  ourselves 
'  'lie  later  lights  of  international  law,  I  think  we  must  give 
'  '■»*>  the  plea  of  retention. 

H  PaUtrtO*  BBscur.  ' 

he  Court  pronounced  the  following  interlocutors— 
i-'iad  that  the  dabuden'  plea  of  ietentwnhju  tite  cirnru- 
les  in  which  it  is  maintained  by  thetc,  ie  to  tie  deended  by 
«vr  of  SculLuu],  and  auMin  that  plea ;  and,  {uearf  ultra, 


,  lord  Ovdotevy,  Wood.— Att. ' lm&JkM*mirtom.h 
usriiuke,  J.-Cawpheli;  Casitibell  *ad.-««itht-8*U->J«a- 
AU.  SoL-Oen.  (Seavw),  IConereiff,  JfoDUfrF-Iaadtaart, BaM 
ffiiitflh^wa  end  Oreia,  WM.  =Jj««ta>-W,  Oh«Btrt<VJil| 

ISA  Jtifg  IKa.'l0"  "■" 

(mi  !•.!■!..         '  ¥-tk^l}miiiaL'- "  ••!  V  ■■'    ■ 

»<K.r30-sVi-Mi»B.   BARMK.I  Sc>r.t»  (kMflm, ;:P&r 

fortarl  Af**B(lrr*set  Art(l8«i)-Feo-]reM_*ii^if^*im. 

rind  upon  arutnmaii/prtihtx  at  taa  inttaxm  \qfiiitttt*M 

.  This  waa  an,  applies t!<>r^ i  *t  the  tnstap^e.td" '  uhss 
en  tail,  for  auHWWtj.tofcu  purtioos  of  the  eaUilei  iz, 
\t  nroeeec(ed  .ofl  j^f<4)o»i^f;.aeeUoa  qt  the  malM:- 
f  tbajtjitiMf  pp  IWftrl  (or«tf  he«  uf-^ntail,  hekirflu 
fut  age,  add  in  .pemcs'ivn.  of  an  entailed  estate  iu  Scu^ 
withsnch  and  the'lllie  ooneent*  m  by  this  act  would  in'- 
disentail  auewMttM, *t>  Belt,  anenate.  daaawM,  Airi- 


ng to  the  tenor  o 
■cuts,  the  authority  of  the  Court  of  Session  being  il-/; 
tain^d  thereto  In  the  form  and  manner  hereinafter  paw. 
and  snch  heir  of  entail  shall  be  entitled  to  make  suid  rtnr 
at  the  sight  of  the  Court,  all  such  deeds  of  convi-jttv 
other  deeds  ax  may  be  necceBaryfor  giving  effect  to  tie i." 
dl^podtions,  charges,  leases  or  feus,  so  made  and  giant.il 

The  petition  having  been  remitted  to  Urn  Lool  ii«* 
nary  in  common  form, — 

Lord  Coron  reported  verbally,  that  the  lecfultite  an*  1 
consent  had  been  executed  by  the  three  heira 'called  enevth' 
petition ;  and  that  the  question  was,  whether.'celuiaeikrr?' 
unconditional  character  of  these  consents.  It  was  necesyrru 
these  deeds  should  be  executed  attbesightof  the  Ctaort, flap- 
ttes  being  anxious  to  rave  tbe  expense  wbicft  wMrMrrsdtirs 
an  adherence  to  the  strict  letter  of  the  statutes  on  ttdsfeta 

Marshall,  Jr.  for  petitioner — There  i*  nothk^  iiH 
BtaVuto  maltiug  it  abaolut-eJ j  imperative  that  this  awl 
be  done.  The  party  ie  allowed  to  eMeuse*  tee  fW.t 
the  sight  of  the  Court.   It  is  not  said  that  be  mnst(r;\, 

The  Court  were  of  opinion  that  tbe  statute  w>  *i 
poiiitive,  and  afpoiuted  tbufflkedB  In  baexecaifcd  at  <& 
sight  of  the  Court.  j 

turd  Ordinary,  Cowan.— Jet,  aland) all,  Jr. ;'  Th«neiRi=L< 
S.S.C.  Agmt.— W.  Ckrk.— (F.H.)  ,        ^ 

icihj-uty  itaaa. 

Hueown  Drmiet'    '  ,; 

No.  805.— The  r^RL'^^r^'^soW. 

Entuil  Aniendwent  Act<ltHS>~jeiBHi"ij'ss»iHf     BaaiaWi 

rrmwnt-f  n*i4aium-iotm1v**,4'i4.t>ia*  Hmtfi'm  f*^* 

iwiM  and imetitr't  Ahuk  tot  H0ieW*-' 

thtWih  SMu*Wt/la* sswwiat,  .  ..;  ]•„ 

■  ThifrwiifiinapiillcaHon  bynrl'hefr;rf*ikB2  nsAft 

26th-  section  qf  tbo  act  11 .0$  *&ykj&a.$,$ 

provides —  ..-;.,!i.tt:ir-Ii3tJ 

"That  in 
1  HlReaAar  be  derived,  ftonv  the 

of  aneneailsriiwMviwawJbliBL-,.,.  , ■-.  ■ 

i  of  anal,  ainawlari  es*tt<PawaadjtyeJ»Was  alwati 
iU>*ato|JKy -"" 


derived, froathe  aut,  ^rdtstbaw  tW'tayjwf 
<tca*stoiai«obliurk-(7.  ^iaaWlJapj** 
of  mob  entaaled  es*tt<Pawaadjtye»Was  at*M 


anil  tfee-Cajit, 
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longing  to  himself  in  tec  simple ;  but  if  such  heir  of  entail 
shall  oath*  Bntitlari' to  acquire  such  estate  in  fee-sliuple,  then 
it  shall  be  Uwfulftirsiicbhoir,  with  thoapprohalion  of  the 
OoaTt^toiiaaJOtrUsacfa  money,  or  any  portion  thereof,  In  or 
towejiU  payment  of-  entailer's  del ibi  .  .  t  .  *W  to  permanently 
improving  the  same,  or  in,  repayment  of  money  already  ex- 
pended In  such  imprevemputa."? 

The  money  to  whjabj  4a*  application  related  had  Leon 
u$oj^<fro*A.jhe  JJHiaburjdi  wd  Surthntt  Railiruy  io 
conjr^stjyn  fw  portions  of  the petitioner's  .ertfrte  whkh 
had  baenttaten  le*  the  formation  of  the  iius. 
'  .;Vb&  tapro-remeiits  conwisted  of  a  mansion1 -h'ou-u,  niid 
also  a' school-house  and  dweHing-houtk:  l  for  tl1*-.  ttfuchiir, 
all  built  on  the  petitioner's  estate.   .,    "    "                 * 
'    The  -Goitn- remitted  to  Mr.  John^ColrAiK^^aiT- 
busjfi;  'Jofcnstene,  "to  inspect '  ije' TiuftrTStafftetife  rtJeH; 
tinned' in-  th*1  petition,  and  report -w*«h'et 'they  Bppeat 
to  be  of  the  "nature  of  Improvement*  tiinreiu^latcd  by 
the  act  of  parliament  therein  mentioned^,  '■„.[, '  'J ',.', 
Mr.  Cukfuhouu  reported  as  follows:-—     •    ■-■'   "J 

"  Ah  to  the  man  pi  ou -house  or  dwelling-house,  Hie  reporter 
lias  no  hesitation  in  reporting  that  it  is  a  permanent  improve- 
tucnt,  and  of  the  nature  contemplated  by  tbg  act.  mentioned 
In  the  petition.  ', .   ,    ', 

"  With  regard  to  the  school-house  and  house  for  the  school- 
master,  he  reports  as  to  these,  on  (his  point,  with  Its.*  confi- 
dence. That  they  are  important  and  permanent  Improve- 
ments upon  the  estate  In  one  sense,  there  cao  be  no  doubt. 
They  are  not  improvements  of  the  naturo  contemplated  by 
the  Montgomery  Act,  which  are  limited  to  'enclosing,  plant- 
ing  or  draining,'  or '  erecting  favm-houscs  and  offices,  or  out. 
buildings:  for  the  same,'  for  the  improvement  of  the  lands  and 
heritages.  But  the  act  II  and  12  Vict,  c.  36  (the  Itutlierfurd 
Act),  under  which  the  present  application  is  presented,  is  not 
so  limited  in  its  terms.  This  lust- mentioned  act  authorizes 
money  derive)!  from  the  sale  or  disposal  of  any  portion  of  an 
entailed  estate,  or  in  respect  of  any  permanent  damaga  done 
to  it  under  any  private  or  other  act  of  parliament,  to  be  ap- 
plied in  payment  of  entailer's  debts,  or  in  redemption  of  the 
land-tax  affect  ing  the  entailed  estate,  or  generally,  'in  perma- 
nently improving  the  same,  or  in  repayment  of  money  already 
expended  in  such  improvements.' 

"  By  the  erection  of  the  school -bouse  ant)  teacher's  bouse 
referred  to,  the  reporter  conceives  that  the  estate  of  Locbgelly 
has  been  permanently  improved,  not  merely  in  a  social  and 
moral,  but  also  in  a  patrimonial  or  pecuniary  point,  of  view. 
Blast  furnaces  for  smelting  ironstone  have  lately  been  erected 


ment  of  work-people  employed  at  these  works,  and  in  workiug 
the  minerals  on  the  estate — and  a  great  number  of  new  houses 
have  been  erected  for  them.  The  parochial  school  is  about 
three  miles  distant,  and.  the  school-house  which  has  been 
erected  is  very  suitable,  and  indeed  almost  indispensable  in 
the  locality.  Thrf  nnmbdr  of  scholars  attending  It  Is'  nearly 
three  huhdiwd-.  Tbewere  a  male  and  female  reaetreVfor  the 
sei»o«l»  an  it  t*  appeal  to  be  -well  conducted,  and  under  good 
all— fwrtisnta,  WMno*  mioh  m  mboo),  respectable  and  in- 
telligent workmen  could  not  he  so  easily  Induced  to  settle  In 
the  .vjikga  and  nOigb^ouriiood.  The  iron. works  and  coal- 
worlts  could  not  be  ao  efficiently  and  economically  carried  on, 
and  "at  greater  sfrfctvrintr of  immorality,  misery  and  pauperism, 
all  tending  to  burden  the  estate,  would  In  all  likelihood  exist 
By  tho,gr*ai  fcacaeaee  of  the  population,  consisting  of  respec- 
table work-people,  there  is  alao  now  a  better  market  on  the 
estate  for  its  agricultural  produce  than  there  was  formerly. 
ThetsebuQl  j«. also  a,  ■  great  convenlecoy  to  the  agnooltuiat 
pajgwalfan  on  th*  estate  Ib  its  locality. 

<t  U.nay  fAjttwr  be  uiienrted,  that  should  anything  oeuur 
to.render  it  unneoestory  to  continue  to  use  the  pcuoo)-hoo«i 
an44e4pbw'B  house  for  /the  purposes-  for  which  they  are  now 
nr^d,  tfeeyr  couM  easily  be  converted  iato.exnellentdwtdltng- 
hooses.fori  letttatf,  orlho  sohoel-fconEo  could  be  used  a*  a  &e. 
tor'a  house*  oe,  with  oitloen  added,  they  -would  form  a  very 
good  farm-house  and  steading. 

"The  reporter  Is  therefore  inclined  to  regard  these  buildings 


as  permanent  improvements  of  the  nature  contemplated  by 
the. out  under  which  the  petitiou  has  been  presented,  but  it 
Hill  be  Air  the  Court  to  determine  whether  Ibis  be  so  or  aot." 
The  Court,  after  aon suiting  with  the  Judges  of  the 
oth^Drrtsloh^prrj'nOTuiced  the  following  interlocutor; — 
..  "... .  f.ppi  thai  the  Bchocl.lioHse  and  dwelling-house  for  the 
feeder,  mentioned  in  the  petition,  are  not  improve  men  ts  oft  be 
natur^  contemplated  by  the  act  of  parliament  ....  .  find  that 
llie  said  mansion- house  ia  an  improvement  on  the  said  entailed 
estate  of  the  nature  contuiuulafyd  ,uy the  not  of  parliament." 
Att-Miues  Tods  and  Romancn,  W.9.  Apmti<—H.  CfcrA.— IK.IT.) 

.  i5(6 MyMK,... ,;..■;.■',:, 

Ne.-30<i. — John  CaA#rtm»  and1  otters".  'tMwaity  v. 

■  Johv  Liwnos  Kts>*,;.p  Li^spi^e/c^er.', 
Beview—  Statute— A  luetf'a^.crttfias^  Malory  imiii^ioQ*  for 
certain  piirpmu,  in  a  body  of  triutirt^priiiri^fti.-^ill  -myipartg 
folding  himulf  aggrietud  HioaUl^p'ctrUiiitTemdi(>.lif/l:ii<ati  of 
uapptal  to  Oit  quarter  taa'tuu  W  (<•  M<  ^r^^iStjawti.iiw'  w'fft- 
,  out  appeal  la  the  Home  itf  Zerii-  T/iere  tmfe-fUpmW  f*<  stti- 
',  tuts  cicl.:diiig  Ike  ordiwary  jiirinijWivnc/f/*  retnfas/ (*»?-,  Vn  a 
,  rcii'Ktion  qj  certain  proceeding!  of  0u-t  tntMtu — HoMriW.  tht 
\  rcmtdici  tpeciaUy  provided  by  tht  act  nut  hairing  ban  adopted,  tin 
.  action  torn  bama  by  tfe  ttatutt. 

This  wae  a  reduction  of  certain  proceedings  of  the 
Stirlingshire  Road  Trustees,  by  which  they  had  shut  up 
as  superfluous  an  old  road  from  Lennoitowp.  to  the 
Clachan  of  Campsie. 

The  road  had  been  shut  up  by  the  road  trustees  {re 
presented  by  the  defender)  in  the  year  1840,  under  the 
authority  of  a  local  act.  This  had  been  done  on  the 
application  (iu  1S37)  of  the  defender  Lennox,  who,  on 
this  account,  and  as  ownor  of  the  ground  intersected  by 
the  road,  was  cited  not  only  as  representing  the  road 
trustees,  but  also  as  an  Individual,  , 

The  statute  under  which  ''he  proceedings  in  question 
were  carried  through,  wae. the  Stirlingshire  -Road  Act, 
50  Geo.  III.  c.  69,  which  provides,  §  36—' 

"And  whereas  great  inconvenience  is  often  occasioned  to  the 
public  for  want  of  proper  powers  to  alter  the  direction  and 
course  of  improper  and  inconvenient  roads,  and  to  shut  up  su- 
perfluous and  useless  roads,  be  it  farther  enacted,  that  It  shall 
and  may  be  lawful  to  the  trustees,  in  their  several  district 
meetings  assembled,  or  to  any  person  or  persons  in  the  county 
coii'.J.iu^  themselves  interested  therein,  to  apply  by  petition 
to  any  of  the  said  district  meetings  to  have  sunk  .alteration 
"  lous  and  useless  road  shut  up,  wijicli 
m  name  a  committee  of  at  least  three 
icing  Justices  of  the  Peace.of  the  said 
roads,  nud  to  report  tlfeir  ppinion  of 
Jone,  to  a  subsequent  district  meeting, 
said  petitiou  to  be  iutUuatui  onu  ea- 
he  meeting  of  such  committee,  to  the 
oughwhieli  the  roada  lead  and  are  pro- 
thcr  personally  or  at  their  dwelling, 
thin  the  county,  or,  if  they 'dp  not,  to 
id  to  the  occupiers  of  grouuils,;»nd  by 
to  bo  affixed  oft  the  principal  door  of 
of  the  parish  or  parishes  is  wpieh  tlie 
two  consecutive  Sundays; ..aud,  upon 
e  to  such  district  meeting,  they  shall 
n interest  therein;  and  they  arcbereuy 
1  see  just  cause,  to  ordain  the  direction 
or  roads  to  be  altered  and  changed,  and 
also  to  ordain  such  supeiQoous  or  useless  road  or  road*  to  In 
shut  up." 
The  64th  section  provides — 

'■That  ro  esse  any  person  or  persons  shall  think  him-elf. 
herself,  of  themselves  aggrieved  by  any  proceedings  to  bo  hud 
in  the  execution  of  this  act,  for  which  mi  particu'sr  relief  hnj 
been  hereby  provided,  it  shall  and  may  be  lawd'il  to  tiie  sntd 
person  or  persons  le  appeal  for  rerln-ss  to  the  next  general 
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quarter  sessions  of  the  peace  for  the  Mid  county,  at  widen  not 
fewer  than  three  Justices  shall  be  present,  and  suehappeal  shall 
be  lodged  within  ate  days  alter  the  matter,  mm  plained  of  shall 
h*f e  been  dOM>|  and  If  any  person  or  persons  ahai)  liiink  him- 
self, herself,  or  themselves  aggrieved  by  the  judgment  of  the 
quarter  sessions,  or  of  any  general  meeting  of  trustees  for  alter- 
ing the  direction  and  course  of  improper  and  inconvenient  roads, 
and  for  shutting  up  superfluous  ana  useless  roads,  it  shall  be 
lawful  for  EUL-h  person  or  persons  to  apply  for  redress  bf  sum- 
mary complaint  to  the  Court  of  Session,  provided  always  that, 
before  auch  application,  the  party  making  the  same  shall  pay 
into  Court  the  mm  of  £10  sterling,  besides  finding  caution  to 

tuy  the  full  coats  of  suit,  which  the  Judges  of  the  said  Court  are 
ercby  directed  to  award,  in  case  such  party  shall  not  prevail 
in  the  same ;  and  the  judgments  cf  the  said  Court  of  nation 
thereon  shall  be  final,  without  being  subject  to  review  by  appeal, 
provided  alsq.  that  such  Application  to  the  said  Court  of  Session 
for  redress  shall  be  presented  within  fourteen  flays  after  the 
date  of  such  judgment  of  the  quarter  aee.iiona,  otherwise  the 
same  shall  be  final  and  conclusive  on  all  parties." 

Jf".  part  of  the  procedure  here  pointed  out  hod  been 
aOJttptqal  t^y  the,  pursuers,  who  raised  the  present  rodnc-. 
tiofi  i«  the. year  1851. 

.Various  reasoriH  of  reduction  were  instated  in,  more 
especially  the  alleged  irregularity  of  certain  statutory 
notices  which  jecivured  to  bo  given  a  full  calendar 
month  before  the  meeting  of  trustees,  at  which  a  com- 
mittee was  named  to  inspect  the  road — whereas  it  was 
said  that  less  than  a  calendar  month's  notice  had  been 
given  ;— notice  having  been  given  on  the  2Cth  July  for 
the  26th  of  August. 

The  Lord  Ordinary  assoilzied  the  defenders. 

The  pursuers  reclaimed.  At  first  the  argument  pro- 
ceeded on  the  want  of  due  statutory  notice,  hut  it  was 
afterwards  limited  to  the  defender's  third  plea  in  law, 
which  was  in  the  following  terms: — 

"The  pursuers  not  having  adopted  any  of  tbe  remedies 
provided  by  the  aforesaid  statutes,  60  Geo.  lit.  c.  69,  and  8 
and  9  Vict.  c.  41,*  are  barred  by  the  terms  of  these  statutes 
from  raisins;  ox  insisting  in  the  present  action,  and  the  pro- 
ceedings of  the  road  tinsteee  arc  final  and  conclusive." 

At  advising, 

Lord  Juttia-Cierk.— 1  think  this  objection  must  prevail.  We 
had  occasion  to  consider  this  point  In  the  case  of  Ferguson  e. 
Hiiwaii.  There  we  wera  all  of  opinion,  that  where  proceed- 
ings are  regularly  taken  under  an  act  of  parliament,  and 
where  a  party  addresses  himself  to  the  fulfilment  of  tbe  act, 
and  commits  an  error  In  execution  of  the  powers  committed 
to  him,  such  procedure  is  within  tbe  protecting  clause  of  the 
statute,  although  an  error  shall  have  been  committed.  Any 
other  ground  of  decision  would  go  to  this,  that  there  never 
was  a  case  to  which'  tbe  protecting  clause  of  the  act  would 
apply.  This  case  originates  under  a  clause  of  the  Stirlingshire 
road  act  which  provides— (reads.)  This  plainly  confers  a* sta- 
tutory jurifldiction.  Eiccpt  for  the  statute,  there'  can  ba  no 
power  to 'shut  up  public  roads.  Therefore  what  Was  here  eter- 
nised was  clearly  a  statutory  jurisdiction.  And  then  the  aaM 
Statute,  seeing;  these  were  mattcis  as  to  which  thjifry  Might 
be  done,  raphes  this  special  pro v i sio n—f read s.)  -Now  this 
party  says  he  Was  aggrieved  because  a  frill  Month'*  notice  was 
not  pivrri  him.  I  shall  assume  thai  he  had  aueh  a  grotmrt  of 
complaint,  and  that  a  month's  notice  was  not  given.  HMfrtMs 
■Section  of  the  act  makes  tbe  derision  of  the  Justices  final. 


*  "  That  nil  civil  causes,  petitions,  complaints,  'nhd  1 
whatsoever,  and  prosecutions  or  proeeedhigi  for  expense,  pen- 
alties, forfeitures  and  fines  imposed  by  thin  act 'or  any  leoal 
act,  or  Fur  any  damaged  incurred,  or  any  wrongs  done  or  injuries 
suffered  in  any  matter  thereto  relating- or  fur  anything-  donein 
the  pursuance  of  any  of  fhe  powers  by  this  Or  airy  such  act  given 
and  gr*jited.„sUail.  be  commenced  within  six  calenifeir  months 
after  the  penalty,  forfeiture,  fins  or  damage  shall'  have  been 
incurred,  or  wrong  done,  injury  suffered,  or  fact  committed, 
and  not  afU  rwnrds." 


They  had  clearly  power  to  shot  up  this  rood.  If  t**j*ilt' 
thing  beyond  their  power,  that  would  be  at  «sbh  for*  teem 
of  their  procedure  as  ultra  ana.  Baa  then*  being  a  luU  „ 
appeal,  ft  la  only  through  and  by  that  tight  that  is;  pirj 
aggrieved  can  arrive  at  the  means  of  escaping  the  saltan 
given  in  §  33  to  shut  up  tbe  road.  An' appeal  Is  gives  i,r.i 
quarter  sessions.  If  one  Justice  of  the  Peace  should  sbBn 
the  road,  bin  act  could  be  set  aside  as  I 


there  Is  a  particular  number  prescribed  Ur'S***U 
is  here  no  common  law  'iurisrHcttofi.  we  hav 
only  if  thft  [Snrty  goes  to  the  quarter  sesstette.'  TbwpaHr*, 


•  baveii 


ide  this  whole  procedure  on  the  ground  Hnl  *£«* 
of  a  single  day  was  committed  In  givhiff  tmtic*.  We  mi 
that  aceoirafl  asked  to  open  op  the  whole  natter  as  braii 
and  incon3j)iltent.  But  U  is  only  in  following. the m.K. 
redress  prescribed  by  the  statute  that  ho  can  escape  Ih  fci 
lity  wliwh  is  otherwise  flxed. 

Zorrf'MffVVn.^  feel'  SOine  difficulty  in  Mdoptiag  ilu 
views  elated «hy  yeaitLoriJshlpi  Ibave  nofrreat.dcsucb* 
eotimsfe  this  action  wb*n  I  consider  that  the  procctdic^  r. 
plained  of  took  place  in  1837,  and  that  this  reduction  isfescr 
In  March  l&U.  Still  1  have  some  difficulty  in  bolciic;  Ik 
review  is  extruded1  by  the  provision  allowing  it  to  be  oln.;:' 
in  one  particular  way.  I  should  bare  wished  aa  tieiaU 
clause  to  justify  me  in  artiviug  at  that  result. 

Lord  Cadtburn. — 1  agree  with  Lord  Medwyn  in  thinkiwt 
this  is  not  a  case  to  be  regarded  with  any  favour.  Be;,  .'.. 
tiug  over  that,  I  do  not  see  how  tbe  provisions  of  tbe  ftar< 
arc  to  be  got  over.  There  is  no  redress  given  at  all  tanp  a 
the  particular  form  provided  by  the  act.  There  b  as  i;;n- 
to  the  quarter  sessions,  and  then  to  the  Court  of  Stasias. c! 
beyond  that  there  is  uo  appeal.  All  that  atatntcary  idkul.i 
most  be  enforced.  If  wo  did  give  effect  to  this  plea,  wet.  < 
just  be  cutting  up  the  statute  by  the  roots.  No  doubt  i* 
arc  tontrniy  and  perplexing  decisions  in  this  Court  B}<-  L 
point.  But  I  think  that,  giving  the  statute  a  Mr  actdz:, 
we  must  sustain  this  pica.  ' 

Lord  Murray  concurred. 
The  Court  pronounced  the  following  interlocutor:— 

"  Sustain  tbe  defence  stated  In  the  third  plea  Inlaw  baa*' 
on  oil  Geo.  III.  c.  6B,  and  find  that  the  pursuers  are  Iit- 
from  insisting  in  this  action  ;  therefore  aaaotbde  the  **■_-. 
and  decern." 

Lord  Ordinary,  Robertson. — Act .  Moncreiff,  sfactsrlane :  *  '* 
Leishmnn,  W.S. Agent.— ,da.Sol..Gen.i,Heaves).Monr>.  '.■- 
das  and  Wilson,  C.S.  AgtaU.— T.  Clerk.— (F.H.) 

15fA  JWjf  1852. 

SlCOKD  Division. 

No.  307. — Willi**  Hbhdmsoji,  Advocator,  ».  T*=i- 
JacksoSj  Setpondent. 

Taxation  of  Account —  -4  law.agent  icai  enptoycJ In  near*  *■** 
dot  to  hit  ctirnt.  Be  recovered  the  money  aeeori'gljl,  «■"*■  •*"  " 
paid  himself  hit  untaxed  butiiuu  account*,  Ashfyd'tKr  I*-*  "T  " 
»  Ait  client— Held  that  the  client  tnu  tttU  «mW  •  Im  * 
aaouHt*  taxed 

Tbe  advocator  Henderson,  a  wriatV  a  jfrmjhVaij  " 
employed  by  the  respoTtdent.amdhia  iiuw  isniwadtiwiir 
whose  executor  the  respondent'  How  Ivai^ijMWWWs* 
taia  sums  due  to  them  under  s,  bond  sKSBft 

Various  law  proceeding  wera  t&q&ieik&tfa  P8"*- 
of  rfteovering  the  money  doe  under  the-hosdy  ""J  •*' 
cator  acting  as  the  law- agon  t  fbr  thfl  rMWrlB*-  assl  S»  i 
hottsw.  .  .  .''„','',  "     t£- 

At  the  oloae  of  these  pr«aeoujn&>  lHusjrw*lK^* 
over  tho  balance  to  hie  obeM»,  aiWrstahaas^Wasssaw* 
of  hisown  untoeJs^coTmtt. ;    '  ■   '  '.^j/S*       -.n 

The  reypomiunt  awrred  fJp^Ii  t^'WjjO^* 
brother  roeeived  payment  o£  thia  W»^ajMS^aaW*«»* 
aWars  that  they  were  <tm,M*tVo  kwTMl* •■■••»*' 
accoonta  tWejJ.  "'        "  '  "•.'  '"  ■ '  • '^Sjl,  j-^ 

This  was  an  action  at  the  reapmantlflaaanw  w*~ 
the  Sheriff  Court  of  Hamilton,  to  nt 


m.} 


IN  TUE  COURT  OF  SESSION,  &o. 


it  to  be  due  oa  taxation  of  the  accounts,  and  also  to 
cover  a  balance  still  averred  to  be  due  by  the  advocator. 
Henderson  deaied  that  any  balance  remained  in  his 
inds;  and,  on  the  point  of  taxation,  stated  the  follow- 
%  pleas: —  . 

"2.  Where  Moounta  (or  law  agency,  incurred  upon  the  joint 
iplojmeat  ot  three  patties,  are  paid  by  them,  anil  diicharges 
tained,  it  ia  not  competent  thereafter  to  have  subaccounts 
uned  up  and  taxed..  3.  More  particularly  it  Is  incompetent 
«r  the  lapse. of  neatly  a  year  and  a  half,  and  aftei  the  death 
two  out  of  the  three  parties  concerned,  and  in  a  process  or 
aut.aad  iqukctning,  where  there  Is  no  intromission1  to  reckon 
eutin  ovster  to  found  a  demand  for  .taxation/*  .,  , 
The  S)lieHff*ibMitute  (Veitch)  found:  lis,  BBspoudaat 
II  entitled  to  taxation  of  the- accounts;  and,  upon  the 
ditor'a  report,  decerned  against  Henderson fbt'j6lr>: 
.  -Id.  To  this  jodgment  the  Sheriff  (Alison),  adhered. 
Henderson  having  advocated,  the  Loud  Ordiuary,  on 
5  respondent's  motion,  reported  theeaut*.  without  a 
lament.  .j  .'"''' 

N,  C.  GampbeB,  for  the  advocator,  cited  Mae  don  a  Id, 
h  Feb.  1823. 

Dean,  for  respondent,  was  not  called  on, 
le  Court  pronounced  the  following  interlocutor : — 
'  Advocate  the  cause:  Find,  in  point  of  fact,  that  the  ndvo- 
XH  received  the  sum  due  to  the  family  of  Jackson,  as  averred 
the  respondent:  Find  the  advocator  retained  a  sum  to  pay 
i  accounts,  which  account*  were  untaxed,'  and  that  there 
a  a  farther  sum  not  accounted  for,  in  the  advocator's  hands : 
id,  in  point  of  law,  that  the  respondent  was  entitled  to  insist 
the  taxation  Of  the  accounts :  Find  that,  on  an  accounting, 


the  advocator  is  still  due  to  the  respondent  the  sum  of  £16  ; 
8b.  Id.  with  interest  as  craved,  for  which  gam  decern  against  the 
advocator ;  Kin dj  Hie  advocator  liable,  in  the  expense*  of  mp. 
dm  in  tMcartdJ*  Ww  Inferior  Court."  ,      , 

txjrd  pnfiJr-rrJt!  :A«denMm. — Act.  N.  0.  CsatpbaH;  Wntfiani- 
Mcihle,"  S.8.G.  -Agent.— -AH,  Deas;  Wiliiam  Waddett,  W<Uc.  , 
Agent.— ICkrh^V.U.)  -  :  - .   ■    v.  ■<   ■    ■ 


'  ;;■      ■/".■    '  loiA  A/y  1852. 
i_    ,     .  Secokd  Dmsros. 

Kr>.  80S.— Robcbt  Jameson,  Pursuer,  p.  Miss  Aunuj 
Watsoit,  Me  fender. 
Titje  to  Sue — Partnership — A  company  carrying  an  iurfnaw 
under  a  descriptive  firm,  icai  dissolved  ;  and,  undrr  the  provisions 
of  the  contract  of  copartnery,  a  meeting  of  partners  was  tiiM,  at 
icIuchA  B  uai  appointed  to  wind  up  the  company's  affairs  with 
the  power  of  suing  and  being  sued.  In  a  reduction  at  the  instance 
of  A  B,  (acting  under  this  appointment),  of  a  deed  granted  bv  ora 
of  the  partners  to  a  third  party,  vi  defraud  of  cnditOTt— lleld 
that  A  B  had  a  good  title  to  sue.  "    •  -   ■■■ 

This  was  a  reduction  of  a  deed  granted1  to  tb,e  defen- 
der by  her  brother  William  Watson.  The  'reduction 
was  laid  upon  the  act  1621,  the  deed  being  said  to  have 
been  granted  to  a  conjunct  and  confident  person  in  de- 
fraud of  creditors. 

Watson,  the  granter  of  the  deed  under  challenge,  had 
been  a  partner  of  the  Glasgow  Commercial  Exchange  ■ 
Company.  On  16th  March  last,  the  pursuer  had  ob- 
tained decree  against  him  for  £5600  as  due  upon  culls 
made  upon  him  as  a  partner.0 


'The  action  in  which  this  decree  wasobtalued,  was  institute  J  in  the  Sheriff  Court  of  Ayr.  In  an  advocation.  Lord  Rutherford 
mounted  the  following  judgment,  which  was  allowed  to  become  final,  and  which  was  alluded  to  in  the  case  above  reported  ; — 
'  Advocates  the  cause :  Finds  that  the  pursuer  has  not  instructed  a  sufficient  title  iu  terms  of  the  statute  7  Geo.  IV.  c  07, 
1  sustains  his  title  founded  upon  the  contract  of  copartnery,  and  his  appointment  to  wind  up  the  affairs  of  the  company  ;• 
i,  inter  alia,  to  enforce  calls:  Repels  the  defences,  and  decerns  in  terms  of  the  libel:  Finds  the  defender  liable  in  expenses. 
■A'ote. — The  pursuer  libels  as  his  title— first,  that  he  ia  duly  appointed,  under  the  contract  of  the  Glasgow  Commercial  Ex. 
inga  Company,  to  wind  up  the  affairs  of  that  company ;  and.  secondly,  that  he  U  the  registered  officer  of  the  company  under 
;  statute  7  Geo.  IT.  c.  07.  His  title  upon  either  ground  is  objected  to.  The  Lord  Ordinary  h;is  sustained  the  objection  to 
)  statutory  title.  Independently  of  the  questions, — whether  this  company  is  a  hanking  company  in  tin?  sense  of  the  statute, 
1  whether,  having  omitted  to  comply  in  terms  with  the  second  section  of  the  statute  referred  to,  by  having  commenced 
1  carried  on  business  for  some  time  before  registration,  the  company  could  afterwards  avail  themselves  of  the  statute, — the 
rd  Ordinary  is  clear,  as  the  averments  stand  upon  the  record,  there  Is  no  statutory  title.  It  appears  that  the  badness  whs 
>ught  to  an  end  before  registration,  the  company  then  subsisting  to  the  effect  ouly  of  being  wound  up,  and  the  pursuer  being 
pointed  to  wind  up  the  concern,  and  to  get  himself  returned  as  registered  officer  solely  in  respuct  of  that  appointment,  and 
accomplish  its  object.  Tho  only  certificate  of  registration  produced  is  dated  June  I860,  while  the  company  was  declared  to 
dissolved  in  the  month  of  April  of  that  year.  The  Lord  Ordinary  sees  nu  ground  upon  which  it  can  beheld  that  tho  company — 
uming  the  present  to  be  bankers  within  the  purview  of  the  statute — having  carried  on  business  for  several  years  without  bring. 
;  tliemaelves  by  registration  under  the  operation  of  the  statute,  shall,  after  their  business  has  ceased,  and  the  company  been  dis- 
ved,  take  the  benefit  of  thd  statute  simply  to  Wind  up.  The  lord  Ordinary,  however,  hue  no  doubt  in  sustaining  the  title  fbund- 
upou  the  pursuer's  appointment,  in  terms  of  the  articles  of  copartnery.  The  action  is  brought  against  a  partner,  and  the 
cting,  at  which  the  pursuer  received  his  appointment  and  general  power— -sufficient  powers  to  authorize  the  present  action-- 
a  attended  by  the  defender. 

'The  pursuer's  title,  then,  being  clear  under  the  articles  of  copartnwy.tlio  Lord  Ordinary  proceeds  to  (he  defences  on  the  merits, 
i e  defender  denies  that  he  Is  uparthm.  This?  douial  ia  disproved  b)>  productions  in  process — regular  deeds  of  transfer  signed  by 
nself,  executed  during  the  years  1846  and  1841,  and  binding  htm.  to  fulfil,  perform,  and  implement  all  the  conditions,  provi- 
ns,  and  obligations  of  the  contract  of  copartnery — and  by  his  attendance  and  anting*:  as  a  partner  of  the  company.  Further,' he 
came  a  party  to  a  suppleraeutary  contract  of  copartnery  executeddn  May  1847,  referring-  to  and  adopting  tho  original  contract. 
'■  But  the  defender,  somewhat  Inconsistently  with  the  denial  that  he,  was  a  partner,  says  that  he  was  Induced  to  accept  thtse 
mtfers  by  fraud  and  misrepresentation,  particularly  by  false  and  fraudulent  representations  made  by  the  directors,  in  various 
porta,  as  to  the  prosperous  state  of  the  company's  affairs,  when;  in  peiut  of  fact,  the  directors  had  grossly  violated  the  contract 
copartnery, — appropriating  to  themselves  the  greater  part  of  the  company's  stock,  and  the  company  was  getting,  or  had  got, 
to  a  ruinous  and  insolvent  condition.  The  Lord  Ordinary  thinks  these  allegations  ore  without  relevancy,  in  answer  to  tho 
•sent  action.  No  reduction  has  been  brought  by  the  defender  of  the  transfers  by  which  he  became  a  party  to  tho  original 
ntract,  or  df  the  surtpiementsny  contract  which  is  signed  in  3847."  The  present  is  mot  an  action  for  recovery  of  the  price  ot 
on  chores,  nor  la  it  brought  at  the  Instance  of  a  party  directly  answerable  for  the  alleged  franda  and  misrepresentations.  It  is 
ought  after  the  company,  having  ceased  to  carry  on  business,  subsists  only  for  the  purpose  of  winding  up  its  affairs,  dud  the 
d«ct  Is  to  enforce  a  call  necessary  for  paying  the  debts  of  the  oonjpany.  In  defence  to  such  an  action,  it  seems  vain  for  the 
'fender,  who  Is  proved  to  be  a  partner,  to  plead  that  he  became  a  partner  in  consequence  of  fraud  and  mi  ire  presentation, 
here  seems  tittle  WilKVanoV  th  such  a  defence  against  the  creditors  ol  the  company,  and  in  the  present  action  the  interests  of 
editors  are  i □  To) red.  But,.a4«ay  rate,  it  is  certainly  not  by  exception,  nor  in  defence,  nor  againit  the  present  pursuer,  that 
is  defender's  remedy,  If  be  has  any,  can  be  aiade  available.  The.dsfeudar  effarttd  to  bring  a  reduction,  but  the  Lord  '.Ordinary 
it  no  pound  on  which  Jo  delay  Judgment  fn  the  present  process,  .  Tha  lost  jilt*  is,,  that  the  eall'was  im-^Ti Tarty  and  tncomjic- 
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By  tha  51st  section  of  the  company's  contract  of  co- 
partnery it  mas  provided,  that— 

"In  ttwettnt  of  the  dksolntion  of  (he  eortliSaiij/,  the  affairs 
trutreof  shall  be  wound  np,  the  outstanding  dtbts  realised,  the 
books  balanced,  and  the  whole  funds  and  property  converted 
Into-  money  with  every  possible  despatch;  wid-ias*  By  such 
person  or  persons,  and  In  such  maailBt,  as  shall  he  fi*ad  on  bj 
a.  majority  of  sbe  Votes  of  the  partners,"  ascertained1  Snd'reek- 
"     «  •foresaJri,  at- a  or  general  mtejiijjf.' tf  4ne  c  c.  1 : . ;  ^  i :  ±y  ; 


In  April  185Q,  the  company  was  dissolved  by  .mutual 
consent.  ,  Oji2?yLll»y  iciunringi  a  meeting  e»f  thapart- 
uaa  was  held, ..as  nvbioh  William  -Watson  was  ■present 
Afe.that  mec*in«1b;YriL*  resolved — :' 

■•'*>«,  That  Robert  Jameson;  ■!&,&.,  writer,  Glasgow,,  shall  be, 
ttiA  lb  hereby  flaM  Uhon  and  appointed  as  the  person  tt>»iud 
mt'tJffriafrhlrgof  thin  cbitipniir,  siilject  to  the Giipei  inter)  dunce, 
d*TectrfrByeirsdVrV1rfc-nf  1tncr'  dommlttee  of  shareholder,  to  Le 
appointed  as  hereinafter  mentioned,  and  with  alt  tl>o,jwwers 
CbnfcWett'iihira'  Kite  by  the  51st  section  of  the  contract  oieff- 
jkttnwsrUp,  afld ■specially  with  the  Following  powers.".  ., 
Various  things  were  then  enumerated  which  thepsiraueT 
was  empowoj-edto  dc,  tad,  inter  alia,  the  following  *—; 
"  as  afco  to  ask,  demand,  sue  for,  recover  and'  receive,  from 
the  partner*  of  the  company,  allsnch  farther  contributions,  in 
addition  to  the  call  or  call*  already  made,  aa  may  to  the  said 
Kobe  it  Ju  meson  appear  necessary  for  duly  meeting  and  paying 
off  the  debts  tine  by  the  company ;  as  also  to  sue  and  defonij 
all  notions  brought  at  the  instance  of  or  against  the  company, 
and,  for  that  purpose,  to  employ  counsel  and  law-agents,  as  also 
to  employ  and  remunerate  any  professional  persona,  officers, 
clerks  and  servants,  ibat  may  to  the  said  Robert  Jameson  ap- 
pear to  bo  necessary  forwiudingup  the  affaire  of  the  company, 
and  to  suspend,  dismfce,  and  change  them  at  pleasure;  atiii 
generally,  with  po*ev  to  the  said  Robert  Jameson  to  do,  per- 
form and  execute,  alt  Bitch  further  acta  and  deeds  as  may  to  the 
said  flobort  Jameson  appear  to  be  necessary  for  winding  up  the 


affair*  of  the  company ;  and  the  said  Hubert  Junto*  Hi* 
by  etnuowenrd  and  directed  to  i v wro  Uftker/m  Ac  n-.-  ■' 
officer  of  the  company,  under  the  statute?  Staiv.t 

The  foiiowiiuj  reepluiiop  was  abneitiiedttttc-sVi 
meeting: — 

less,  James  White,  'Wtlfiani  CMS*'***-***!***"'* 
and  James  Fyfu  Jamison,  Esauireft all jgefehiHiteiairiqs; 

'any  two  bang  a  quorum,  shall  Wafdare  h*(stj»rpa4 
cmn.iHiw  of  the  thuieJioldi-rx  of  the  «»imjW>Wl 
F!]j,t)1i.tn..l  dii-eptanJ.fidvisu  f'ft,b  %M1;B4»**M 
li;  f1f1eH'ii;gmg'up9£lt£a^i«i.»«HdssiJ^J»TOMW*| 
^uflW.d^uuHs  uir^jrjruiasvuMMjssa^.or^n^jBitji^J 

\',l,  iilivi  ttitfej  td'i'tna  «mrsuerwa»  ''rAmr  »**)*!!  <»1 
jsiiM—issU-^1''  ■■'  ■'■ "  "-''       '"'1  ,:-';"-'''  Im  ■    .■■"I 

lw>*^B*ar^^tlnrWrte  Tfcterf'Jaw&rtfekii,  & 
f^Wl-WgWteYert.  offlccVrif  th1^, Glasgow  QaWfd|1iwd 
Conipunv,  iB'USosd  ilarp*  the  s»rnc  ih&w  sadksHl 

■  tcr.ifs  itii\l  VrfldfY'ilrc  provision  uftbe  •et'nfVsilisnwTd 
Iv.^wt'liiriaUlfio'iuPtlie  person  Qttd  vpwifi-m^'U 
wiud'npWs'fBirVof  the  said  wrhr^y,aia's^;oeT 
m^tlntfoft%c'lpi1nr^'thcrtcTbclanptiu'thD3ili^iiili 


I860,  Tii  virtrleoIthrJno-ft'ersarid  providoB6cuiiUtt»idiib 
,  ttftrmnrtnetshln  of  raid  conipany,rjnrnL:r.-Ml!_ 
■  ofJAlciander  VtackcDik  Ktrklaud, 


mice  ofAlciander  Til  nek  en  sic  Kfrklaud,  William  Jav 
William  Croil,  James  Fapillon  Jamicflou,  and  Jira  1 
Jaruleaon,  ail  merchants  in  Glasgow,  as'  the  Mrririt; — 
<*lttee  of  partners  of  the  said  company,  appelnltJlriis. 
*peCre,l  gem-nil  meeting  to  superin  tend,  direct  utdadnu. 
the  sold  Robert  Jameson  in  the  winding  up  of  ilsaliii 

Tie  defender  pleaded  i't  Zi».ine,tliut  with*!  acaaa 
statute,  nor  under  the  minute  of  appointment  tor-sit 
thecioTBpiny'ssrTsiry.iiad  tiic  purs-Hera;  eocdtittElvf.; 

The  pursnor,  under  reservation  'Sit.  an Xkjht,* 
dcrcd  an  amendment  of  the  libel,-  usda  wax*  ii  * 
forth  ae  joint  purauem  with  bjmsalf,  ^ tfea  tflsjpsC* 
meroial  Exchange  Company,  non  Of  kb^.nrrr^  * 
tho  bnsinese  of  banking  in  Glasgow.*"  lnttUao 
meat  he  aW  deacjibtdhiicauU'  ae  .a  jpactaa  of  ikr: 


tently  mndo.    The  irregularity  of  Uia  call  is  ssUd  to  conslat  In  this,— that  it  w 

time;  Whereas  it  was  cod tea'icd.it  should  havo  b««i(jna6e  by  two  inatalments  t. ,  ,.„.. .., 

upon  the  eighth  Clause  of  the  contract.  One  Wfrftiw  capital  stock,  being  £10*  pes  thm,  bad  b«*»-  ulreadj'riBld  oft  nift 
'J     "      ■'  "■   4  half  under  t»e , co>duding  clauso— <  And  Urn  (tort sr turn  of  *6  r«;esJ*_siiir=  (lairti 


call  waa  made  for  the  .  i 


other  hall)  of  the  sold  capital  stoch.in  such 


r«olud#d  tho  directors  warn  n^sittat  psrymen»*y  one  ihrtalnVe**,  sj*t  at « *• 
y  teswwi  i(.|!«nd  theroswrnamlr  sstoM  *«*  '*»  "  SB«W'»S»^toc<aslDD*rtW«s« 
r,  thu-nsaat isUsfenpe,  awd ■s^ndtaf  cjast IWaW  asMMaaaaaTtfkMat |gl 


_„ .._ t^e«ddssdtoaT7«(r«etc«ihsllspi>i»tsJ 

iw  ra«lved  upon  by-tho  >oteaf*tw««tMtftns«rttie(H^faarf  Aiwha' 
osciBrtsds  objsesW.  -Thw  is  no  prwaasss  bere,anobS«i  often  t 

_  it  portion  of  tho'  capiul  a  hall  be  call  od  up.ity  dirTBrBnteUmWroBrtB-of  .BpsDlflsdsMnooiHs,-»ni*'t«y>iWo  *t  (pedtiai  Iskni 
The  expression  is  simply  that  the  additional. smn  ,of.  *4-of  t*»caplr^atoj*«B»a»tl>be.paM  a*awh-tiB»ea,slrrflir»«r*  fs*** 
as  the  ordinary  directors  ehall  appoint    Tliat.gava  tlsetn  power  certalnJ^tocJiH  Itssp^MpsffSsWlnstalnSRrtsUBetMrikQM 

but  the  Lord  Ordinary  cannot  think  that  it  precluded  tl      "-  -  --  '-' ;-'    ..._.».-.„.  :->--'«i"  ^  -■■  "-•  » 

if  they  thonght  that  the  aifaira  of  tha  coBipary' — ''    ' 

than  was  presented  In  this  case.    But  further, ,  . , 

rectors  and  cffice-bcartri,  U  expressly  met  by  thaoiotk,(i«iala-o£  the  coairaM  of  etipact»*yj  in  whicn 
mttde  In  the  rulnutc-hook  of  the  company  i,y  ordor  of.  hsk>  safcl  ordinary  durectora  or  thetrieo'utt,  ■ 
man  for  the  time,  shall  be  held  to  bo  siiftkjeut  eyidonoa  that  the  aallordeiaisadihMbiewiasslisln' 

Unit hr-stisll' not  be  competent  fo(  any  of  tho  partners  to  wrthhold  or  delay  the  paflMDAtf'itoSitf'o*.— ,. 

afbreMU.  on  the  pronnd  tiial  all  the  stipulaMil  caniMs  has.wrt  bteasutswrilwd,  o**hs» «1«b»  pdrtaewtrBWtttW1 
or'MAt  the  mid  catlaaie  unnecessary  for  curpipgion  tho  buriMsm  of  the  ootOfMy,  eHitlafUwy  were ' not L*kn-^1, 
tr*>  eontrsct.  or  that  there  has  betu  auy  ntuuuiu^w<iBMat.(>(  Omissimi  on  Uitipait.es'  r^^iretjlow,'-  "  ''"" 

de*%rfon  tmin  the  terms  or  puipuses  of  thin  contract,  «r  tbtUvtcic  pai taam  Inwa  »M  Or tr*DS*t*rod  t _.---. 

thenaW  calls  are  claimed,  or  on  any  ground  or  pnteuca  wiaMTDr :     Rastrsing*]  w*>atoUw'»W«at*«fAlft 
CSJWW  aWOrrJlti«ry  tu-tinn,  provtdejalll  kaaj  ipp't-ri  tfwJVb^-f*'""*  why  "'■'■  ^^ll■lnll[t^lS^l^^-*^^^--1-'■'"'l 

"It  miry  be  observed  in  eoi:clusion,  that  the  unw4nfaMim<he  call  proves  jb  tohawefsSM 
arrfrnW  trte  defender  was  present  at  a  mectinft.(rfiflif  narUwn  on  tb».  ad.,e«"i»l«rlM0i*r 
autUorklrr^  <he  call  of  £6,  ttas  spoci«lI>  rtsfv*r«a.<tn  «ad>  A* nvved  of  bt/JJs*  pcaastsfcraJ'.  Hb 

hi*iweke«ee'Bt  that  meeting;  but  the,  denial  was  ao^^qsisWt*  at  tha  deltatHjiaaadita  nbwurtssM 

tliv'flilt  and  18th  Instant.     Can  tho  defender,  .in,  Oaim^f-g,  minute  [III  I  bjrmiss^dssf«*aftleSj'*W' 
mdiwlr,  without  objection ~by  himself  or  otlienv.btt .dc#*d.k..d»liy  eithor  tti».wia«^*f.^awi»»>l!^»'rw--' 
■nttMrUan  to  entbrre  it,  or  to  dispute  the  Mtioal^oM(^B»ailM-ths,t  asilUoli*r.|i  Udi*ymM,&lam>L 
tioacewnrTthe  objections  wcru  better  fouudetL(u>m, tlui>Me,  .  ,   ..-iu»i  =1*1  ■•'  ■-a~-i=«ai  .uos»>b 

"  Ai  Oejeciitm  Shu  tskca,  also  founded  6d  the  term*  of  the  oircOlur  Uj-  «k)ckAWcsMiwM«^MWef 
thinks  Ibere  S,  clearly  nothing  in  this  part  of  tlie  dt'fuodsjf 'tewst    The  Lord  Onllnary  has  been  ■" 
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any  suing  with  the  conouneDce  of  Kirltland,  Mitrlecs 
ie.,  also  partners.  ■ 
The  Lord  Ordinary  pronounced  the  following  bterlo- 

"  UissilIowB  the  proposed  am  on  dm  put,  sustains  the  objec- 
inno  to  the  title  of  the  puTsoer,  dismisses  the  action,  and 
creriM  ;  hot  reserves  to  the  company  all  action  competent  to 
icm  ns  [irenitlur    Finds  the  pursuer  liable  in  expenses. 

"  ."•'nil.— The  partner,  In  the  action  as  originally  brought, 
•t  forth  two  titles,  one  under  the  statute  7  Cco.  IV.  c.  67,  and 
wtkrr  under  tils  appointment  to  wind  np  tbe  Gluffeow  Com- 
inrcial  Exchange  Company,  at  a  general  meeting  held  by  the 
artners  of  the  company  on  the  33d  of  May  18*0,  with  the 
incurrence  of  certain  parties  named,  being  the  surviving 
jui  in  it  tee  appointed  at  the  general  meeting  to  superintend 
ie  winding  up.  The  action  is  a  reduction  ;  and,  .in  defence, 
j  ret  ions  have  been  taken  to  the  pursuer's  title 

"The  statutory  title  is  abandoned.  It. was  tbe  subject  of 
sruKiion  before  the  lord  Ordinary  in  auotlier  action ;  and 
»vlng  l>een  disallowed  there  upon  grounds  which  tbe  pur- 
er ennld  not  obviate,  it  Is  not  now  insisted  in.  The  Lord 
nl  i  nary  may  just  observe  in  passing,  that  the  Glasgow  Cum- 
ercial  Exchange  Company  was  in  fact  dissolved,  and  bad 
nmd  to  carry  on  business  before  they  resorted  to  the  statute 

question. 

"The  title  founded  upon  the  appointment  of  the  pursuer 
is  sustained  as  a  good  title  in  an  action  against  one  of  the 
i  (nor*  personally  present  at  the  meeting,  and  so  directly 
ithnrising  the  appointment.  But  that  ground  of  decision 
iinot  support  the  title  in  the  present  action,  which  is  brought 
niuat  a  third  parly,  not  a  member  of  the  company,  nor  in 
v  respect  bound  by  its  resolutions.  Taking  the  case,  there- 
"e,  ob  an  action,  brought,  not  in  name  of  the  company,  nor 

a  parly  stating  himself  as  a  partner  In  his  own  right  and 
-  the  company,  but  founding  simply  upon  an  appointment 

wind  up  its  affair*,  the  Lord  Ordinary  thinks  that  the  libel 
ur initially  instituted  cannot  be  sustained.  The  defect  does 
t  seem  to  be  cured  simply  by  the  concurrence  of  the  survivor* 
' .  ••  cdimnittwe  appointed  to  superintend  the  winding  up. 
■'  Hut  the  pursuer  proposed  to  amend  his  title — a  proceeding 
.1  may  no  doubt  be  competent  in  itself,  but  which  is  not 
">■  easily  admissible.  The  Lord  Ordinary  allowed  a  minute 
the  proposed  amendment.  This  proves  to  be  important, 
d  not  explanatory  merely,  but  changing  the  title  entirely. 
makes  the  action  proceed  directly  in  name  of  the  company 
Jerjts  descriptive  firm,  and  in  name  of  tbe  pursuer  Jame- 
i,  now  for  tbe  first  time  described  as  a  partner  of  the  oom- 
■y,  ami  also  directly  in  name  of  Uie  survivors  of  the  com. 
Iiee  appointed  to  superintend  tbe  winding  np,  now  stated 
Partners  of  the  company.  That  may  be  a  very  proper  murio 
■ringing  an  action  in  name  of  the  company, and  furite 

I,  especially  if  the  words  were  added,  that  patties  pup. 

d  for  themselves  and  the  other  partners  of  the  company. 
'  without  touching  this  last  point,  there is  here  sabstantially 
iv.iustu.iice.  Tbe  title  as  amended  woald  make  tho  action 
teed  as  a  proper  action  by  tbe  company  and  it*  partners, 
iWL.rdly  cnout-b  expressed,  porhap*,  bat  shewing  snbetaav 
l.i  its  title.  The  Lord  Ordinary  tliiuka  lie  change  is  gieutly 
..[id  any  latitude  thai  can  bo  uliwwud  luainetlcrsttiuipor- 
t  as  the  title  of  a  jstrty  pureuing  a  redaoticn. 

The  lord  Ordinary, does  not  think  it  a  satisfactory  answer, 
I  f  In-  object  i»  to  vindicate  tbe  right  of  the  ooiupeny  and 
p.ii'tncis  by.  aettiug  aside  a  conveyance  granted  to  their 
■  iilice.  Thai,  no  uYinU,  is  the  object  of  the  action;  and 
t  m>uul  if  Juiucsoo  bad  sued upou  the  statutory  title  alarm, 
i'Ii  L-.  admitted  la  be, bad.    Tbje  •ubeequunt  appearance  of 

■  i:i('!i!iy  can  giv»  nu  rijilit  to  a  party  having  no  light  to 
.'■■rtliuui,  U.tbu  puwuur's  view  were  correct,  it  would  huve 
i  u  matter  of  uo  -moment  thumb  Mr,  Jameson  had  sued 

K  in  hut  o«a  n*me,.6)i  tliv.gtnwd.atid  can  tins  ions  of  the 
'II  ivouldstijl  h»velr(ijpudiied(be«aiue>J  Itisnot,  hewevur, 
i- 111  1 1  ml  Uit  uppeaityiuo  tui  tbe  Mnipaliy  waotd  have  made 
i  uii  instanue  good.  The  .Lord.  Ordinary  has  thought' it 
li  safer  to  dismiss  the  action,  reserving  to  the  company  to 
~  a  new  s«ttoalMa#coftbt;.-:iH)d'heia.]iOt  Man;  that  any 
ci  Lit  intcruat  ia-thns  put  W  peril '.'. 

he  pureoer  retthtbned,  and  prayed  the  Court — 

ii .ciil  the  interlocutor  complained  of;  to  sustain  the  sum- 


mons, either  with  or  without  the  amendment;  and  to'  remit 
to  tbe  Lord  Ordinary  to  proceed  in  the  canse  ae  to  liiai  abull 
seem  just,  aud  to  find  the  defender  liable  in  expenses;  or  to 
do  otherwise/' &c.  ■    ,. 

At  advising, 

Lord  Jastlte-Chrk. — This  Is  a  question  of  much  practical  im- 
portance, The  Glasgow  Commercial  Exchange  Company  were 
an  incorporated  company.  It  is  admitted  that  the  pursuer 
cannot  sue  as  the  registered  officer  of  tl»  company  under  7 
do.  IV.  c.  67,  and  therefore  his  title  to  sue  must  stand  on  the 
other  description  given  of  bis  character  end  title  in. the  sum- 

ll  *  ill  be  observed  that  the  authority  of  the  pursuer  to  sue 
isanctibcd— -111,  loan  appointment  made  K  n-apecUl  mooting  of 
the  partners  of  the  company.;  end,  2d,  to  that  appoiiitmert  being 
made  in  terms  of  the  provision  hi  the  contract  (i'eopartWTyi  for 
the  esse  of  winding  up  the  affairs  of  tlie  company,.  Let  us  fee, 
then,  what  arc  the  provision)  of  the  contract,  di us  wftnisd  w, 
and  what  is  the  appointment  said  to  be  made  in  lerraeniui  pur- 
suance thereof;  from  which  the  pursuer  derives  his . (it wM  reads 
these  clauses  of  contract.)  i  .,    ;.  ]..,.  -,  ... 

Then  tbe  company  find  themselves  wholly;  find.  cpmpletuly 
insolvent— in  fact,  the  most  disastrous  uf  all  tite.tiielaudtoly 
failures  of  these  ill-conceived  concerns,  left  wholly,  W  tbe  djrev- 
tion  of  some  speculating  directors. 

A  special  meeting  is  called,  at  which  Watson,  (wlio4e  deeds 
■re  under  reduction),  a  shareholder,  whs  present.  While  .1  notice 
the  fact  of  bis  presence,  it  is  really  not  of  importance  with 
reference  to  the  powers  vested  in  tbe  majority  of  the  uartuure 
present,  and  the  effect  of  the  appointment  made  by  them.  At 
this  meeting,  the  cumpany  is  practically  and  effectually  dis- 
solved, and  a  resolution  is  adopted  in  conformity  with,  and  in 
pursuance  of,  aud  under  the  potters  specially  provided  by  the 
contract  uf  copartnery  for  the  case  of  winding  up  its  concerns. 

The  resolutions  adopted  at  the  meeting  of  S2d  May  1850  are 
in  the  following  terms— (reads.) 

The  effect  of  (be  provision,  in  the  contract  above  quoted,  and 
of  tbe  appointment  duly  made  in  terms  of  such  provision,  is, 
not  to  attempt  to  give  an  existing  company  carrying  on  busi- 
ness any  power  or  title  tu  appoint  the  party  who  is  legally  and 
technically  to  represent  them,  and  to  sue  and  be  sued  as  re- 
presenting them.  This  is  not  the  object  of  tbe  provision,  or 
of  tbe  appointment  following  thereon, 

Such  companies  may  come,  and  often  do  come,  to  a  sudden 
stand.  Accordingly,  tbe  contract  provides  for  the  ease  of  wind- 
ing up  co  dissolution.  On  the  occurrence  of  such  an  event,  the 
situation  of  the  company  is  at  once  fundamentally  altered. 
Mr.  Bull  introduced,  or  at  least  rendered  familiar,  the  phrase, 
that  the  company  continued  to  exist  although  only  for  the 
purpose  of  winding  np.  But  I  do  not  think  Hint  is  a  correct 
or  happy  mode  of  describing  the  state  of  things  on  dissolution, 
and  arrangements  for  winding  up.  Vut  all  tho  proper  objects 
of  tbe  copartnership  of  the  company,  the  partnership  is  at  an 
end,  end  the  eempiny  dissolved.  Neither  the  directors  nor  the 
partners  can  carry  on  business,  or  do  any  partnership  act.  The 
whole  objects  for  which  the  copartnership  was  formed  are  at  so 
end,  and  no  set  can  be  done  in  furtherance  of  the  only  object* 
fur  which  the  copartnership  was  formed.  ,    .  ,„,  ,.  . 

Of  course  (lie  liabilities  of  the  partners  remain  both  towards  . 
tbirtl  panic*  end  inttr  it,  an 3  mutual  rights'  and  obligations  of , 
relief,  and  also  the  right  of  recovery  towards  third  parties,  .JUut,,. 
the  adjustment  of  alt  these  matters  Implies  tbe  dissolutJoD  of  - 
the  partnership-,  arid  the  settlement  between  the  partners  in- 
dlvidnalry  of  their  respective  rights  and  obligations,    JjCeuca,, 
the  ■expression'  tendstu  mislead  alien  it  is  said  tliat  the  uem. 
pjnyeutelsttshbough  only  fir  the  purpose  uf  wind  log  up,  Tin 
ruisUve  rights  and  obligations  of  tbe  partners  inlar  M, subsist, 
wndthe  partners  arc  cutitled  gnu  such,  but  not  as  a  oompanyv 
to  »*coveT  llie'dviitj  tine  to  that  dissolved  company,  in  tight 
of  wbietitnW  ih'liHJunlly  act.    The  dissolution  brings,  into 
direct  nperil lion  tftelf  InflvMnal  rights  and obligadona.  -  Wliai 
Is  dmle-ot)  disschl lion,  dues  not  inipvrt  tliat  the  cuinpapp  tab*..s 
slats,  but  fliat  the  dfssolutiou  not  only  cawiut  iuiiuw,.  bu*. -• 
directly  calls  forth,  the  direct  personal  and  individual  rigUts 


__ , „._. , _, ^Dfincipla 

o  keep  in  view  Tn  tho  EtatOfOf  facts  wliich  has  ooourr^d,  w, 

'-"-  'u  fact  elra  company  is  dinolvtd,  not  that  ll  subsists  |  aud 

h.is  been  a  good  d.'al  of  error  and  embarrassing  subtlety 
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from  the  opposite  and  incorrect  expression,  that  the  company 
subsi'ts  although  it  la  dissolved.  It  is  teuethsi  Itn;  fetation 
■till  subsists  between  the  partner*  totheeattrrt f  Hat -tttey  mutt 
be  mutually  liable  for  the  debts,  and  are  eMlMed  W  ab.au;  m  the 
funds  which  may  be  recovered,  and  hence  M  bound  wad  en- 
titled lo  act  together,  But  as  a  company  ft* ''the  object  rior 
which  it  was  formed— (bat  is,  for  carrying 'oil  >*#  besfrisM  in 
which  it  embarked— it  is  really  at  an  end  ity  OtswftilsaH.  •  T»e 
partners  remain  ai  a  number  of  individuals  wtso-'had; been 
associated  together  In  order  to  carry  on  easiness,  aitdwhu  liihV 
notwithstanding  the  dissolution  of  the  company,  are  entxiksl 
and  called  on  to  act  together,  (n  respect  of  the  mutual  iisfcili. 
ties  and  rights  under  which  they  strtl  remain.  But  In  tfco 
measures  neceftaiy  to  be  taken  on  dissolution,  and  for  winding 
up  the  whole  dotrceril,  they  truly  no  longer  are,  aad  are  not 
acting  as,  a  jnint-fctock  Company.  ■  On  the  contrary,  they  are 
now  ns  individuals,  tiecatrse  the  company  is  dissolved,  and  no 
longer  a  going  concern,  winding  up  Its  affairs  for  their  own 
personal  Interest!,  and  Iff-  order  to  fuHil  i heir  own  personal 
obllguttons. 
The  argument,  then,  of  Mr.  Deas,  was  a  misapplication  of  the 


■j  holds  'ttiiitati'  nriiucorporiwed  j  (date  took  comp 
adescriptivc  name  with  thcprivil(_ 
of. an  incorporated  company.     That  is  the  rule  when  they 


is  not..eaU(led  tt 


:vil7gra 


attempt  to:  tarry  on  business  as  such.  But  that  very  rule  ought 
to  Btpport  the  title  here — for,  in  terms  of  the  provision  in 
the  contract,  the  partners,  laying  asldo  the  name,  style,  and 
character  to  which  (he  rule  denies  them  a  valid  claim,  meet 
individually  as  the  paMntrt  for  the  special  purpose  of  winding 
up,  and  appoint  a  person  as  their  commissioner  or  factor  to  net 
for  them  aa  individuals — not  attempting  to  continue  or  use  the 
style  and  character  of  a  company  at  all.  Hence  the  rule  in  no 
degree  militates  against  this  title ;  on  the  contrary,  what  has 
been  done  acknowledges  and  bows  to  the  rule, — and  on  the  very 
ground  on  which  the  rule  rests,  law  ought  to  support  and  gire 
effect  to  the  title  of  their  commissioner.  Observe  what  is  hereby 
done,  and  consider  what  can  be  done.  They  cannot  sue  as  a 
joint-stock  company,  being  unincorporated.  But,  then,  their 
affiirs  must  be  wound  up.  No  one  contends  that  their  assets  are 
forfeited  to  the  Crown.or  that,  if  there  is  a  reversion,  It  iafbrieited 
lo  their  creditors.  There  is  no  such  penalty ;  their  debts  must 
be  paid  ;  they  arc  all  liable  fur  them ;  their  property  must  be 
recovered.  Then,  the  partners  having  provided  specially  for  this, 
can  meet ;  and  then,  laying  wholly  aside  their  incompetent  style 
and  character  as  a  set  of  individuals  thus  under  joint  liabilities, 
and  having  mutual  rights,  they  naoteaparty  to  act  for  them.  What 
else  could  they  do  in  order  to  conform  to  the  rule  that  is  founded 
on,  and  in  obedience  to  the  technicalities  and  formalities  of  la", 
which  deny  to  them  the  right  to  sue  under  the  name  which,  as 
a  going  company,  they  had  assumed  T  So  far,  then,  from  the 
proceeding  out  of  which  arises  the  pursuer's  title  being  inoutn- 


It  was  admitted,  that  if  all  the  partners  had  subscribed  a 
factory,  the  pursuer  could  have  insisted  In  this  action.  But 
this  both  shew*  how  narrow  is  the  objection,  and  the  fallacy 
which  pervades  the  whole  argument.  The  contract,  was  a  valid 
and  complete  contract  of  copartnery  between  die  indiviluais, 
perfectly  binding  and  effectual,  although  it  assumed  to  them 
certain  things  to  which  they  were  not  enlilled.  '  By  that  con- 
tract it  is  specially  covenanted,  that,  on  dissolution,  tlw'peitrterf 
present  at  a  tpecial  meeting  called  for  the  purpose,  mayapptrhit 
a  person  tb  act  for  them.  This  binds  the  atwmt  partners,  aau 
hence  the  appointment  flows  from  the  whole  partners  |  and  no 
objection  was  hinted  at  as  actually  exiatlnpHgainstthoefpoin*. 
meut.  But,  in  truth,  such  inquiry  *cd!d  bo  incompetent  un  the 
part  of  the  defender,— •earaaj  that  the  title  tamoi  under  *twri( 
lengo  at  the  instn nee  of  any  of  the  partners,  ane,  seietiltUBB 
from  a  meeting  called  In  pursuance  t>f  'the' emit  sacr,  artist  lie 
taken,  in  a  question  with  a  third  party,1  W  Wjieguta^  formal* 
and  complete.  •    ■■ 

Then  the  summons,  after  hating  deMritwi'tn*  pewter's  title 
■1*  (lid way  I  bare  quoted,  goes  on  to  set  forUi  the  decree  nrsinst 
Wjtrtea  at  the  pursuer's  instance,  viliicb.  at  the  date  of  the 
jutnmons,  was  the  Sheriff-Court  decree.  That  decree,  on  advo- 
caHon,  waa  alirCe  affirmed,  and  the  t  i  lie  au  stained  against  Watson, 
and  may  thus  be  taken  to  be  thai foundation  of  theactsam  Ho*, 
observe  Imr  strange  aid  anomalous  would  be  tins  result*  if  the 
title  were  ni>t  sustained  for  the  present  action-  Tlie  pursuer  haa 
bis  decree  against  Watson  for  payment  uf  the  call  made  against 


him.    Well,  then,  does  not  that  constitute  iiira  tftcnd'i  c- 
creditt*  of  Watson.  I— no  matter  whether  he  is  to  irais  v 
others,  and  net  for  bis-own  benefit.    If  he  arrest!,  csr, '., 
make  his  arrestment  efleotuatin  compctitios  sits  (tin  j. 
tors'  i  If  be  poinds,  may  he  not  recover,  against  ntbn  oVA- 
tho  proceeds,  according.,  jo the  preference  of  his  poMi; : 
would  be  difficult  todeay  mult  effect  to  hisdecwe-eL-f.^ 
us».i»,it  ? ;  Thea,  on  the  same  title,  and  founding  <",  vi-  j-  . 
the  pwW#*)T  ■»!>■>  thai  the-vshole  proj^ny  oflu^ii;',: :  '■ 
Jrandjatenriy, .apsigB«d, W *3  >»#  conjunct  apd  conflJa; 
in  OTidwitOiSfpnTq.tlie, property  agsiiiat  this  very  hei»v,  - ..:■ 
ma*)y,-ri»fup«||.fi ability,  ejiaj'uj  out  of  this  lamsn  (salt  iv .■■-■ 
■Ish«!i)«]er.ti(b.a;td  Wtdw .  U»t  ja-operty  I  . "(Jin  .tV !).!-. 
in  aifertimswiflgr^fleod  i«  awrnbutiiion-ibfl  refeud  *>:  ■• 
oci|V»Hifb»S:iWf»(«*s,2  .Ican»ce.ito.]i,tinctjon.   Erenifv,- 
detaeiB  nbad !  been  .  obtained, .  the   title  seenu  t-i  a,o  pJ   " 
eo»phrtehagainsftallUurdpttniea.    The  decree  bsr*  a  v. ; 
further,  u is,  UtHt,U;MtaUi ebes  that  Watson  if  fit  Ml;::- 
poJwuwr  fcl.thfJifialii.madft  on  the  partoeri  to  pay  t!-.- 
by  tkc|Br«ll,, ,[  And  list, being  provejand  cocultuue V fc 
cree,  I  tiiuik.iMthJcdfarty  tin  uSiject  lo  thitdeciiv.  ,: 
title  to  fc*llo|v  U'JUt-**  a  proper  creditor,— lJul  u,  k -i-i . - 
of  ilis  indiyidiiala  for  whom  it  was  obtained. 

I  am  therefore  for.  sustaiuiog  this  title;  and  I  us  r«;  ■  - 
tliatia  case  baa/occiirrcd  which  haa  brought  tbis  p.-in:  ::■ 
to  issuo  in  judgment. 

1  »eil  remember  tht  course  of  opinions  from  TS23 : 
■txl.had  occasion,  with  my  colleague  Sir  W.  Itae,  mi  - 
anxiously  the  euvct  of  the  law  which  tlie  muliint  ■ ■' 
eomjanioa  formed  in  1S24-5  created  so  much  emtarr."* 
to,     Oo  tlie  part  of  Lord  Eldon, — «ho  thought  Ihtift. 
spaculaiioa   would  bo  checked  by  impcdim«uii  u  :■.- 
nmtion  of  joint- atock  companies,   ami   who  tbertfot  •• 
all  the  rules  both  in  the  English  Courts  and  in  mat  \ 
cases, — these  ware  expressions  of  tlie  most  rigjroiiii'-v. 
used  as  to  the  illegality   of  such,  and  aa  to  tlie  ot- 
to  tlieir   styles  and  characters.      One  would  bin  V-'~ 
tlicir  formation  waa  intended  to  he  denounced  as  s  rrJt  . 
that  the  bond  of  copartnery  between  the  members  »*.'  t-* 
nutted  :     Whereas,  in  reality,  the  result  truly  *a;  ti 
be,  to  aliew  the  extent  to  which  the  bond  of  mntuil  b' 
existed,  and  must  be  carried.     But  the  result  look  pta-< 
has  occurred  in  one  or  two  oilier,  instances.    Wc  bet'sn ' 
to  the  txprtuicnt  employed  in  the  English  cases,  saJ  :,. 
Chancellor,  and  to  overlook  soma  priucinles  vhicli  «»■ 
"   "isions  were,  not  intended  to  deny,  and  so  we  begr  i 
lengths  far  beyond,  what  the  le^al  state  of  tbiof!  '-> 
juetiSed.     The  embarrassment  became  lauwitabte  st, 
cnali  among  these  compaaic*  took  place,  and  Sir  IV.  E..  -• 
tained  two  acta  to  tnitigate  the  evil     I  thought  tbeliir-"-- 
might. have  then  gone  further:    But  it  waa  difficult  f&-. 
obtain. the  remedies  wadldget,  forljurdEidonthoogi.n'J: 
orealar  tbeeanbercaaanteut  tlte  greater  ilia  check  to  i' -  -  "- 
tioe.  of  seen  eooipsmea  at  any  moment  of  fererish  ijkuS  , 
But  whila  ditiectuucal  rules  were  than  fixed  n  r^onW 
t»suuhooiup*niosMhw)caiTi/iHgonbusineM,weniuil':'1  V 
tlset- tlie  eaWraet  and  bond  of  part  ueriduB^bel'ivn  tliei'*  " 
k*.  onca^lete)  and  most  .receive  euecL    fiav,  the  « S*J  <t " 
rules  againM  tuinooiporated  joint-sto^tCWiHDle!,  tj  >'  * 
aaak  nartnarU  (iabk  to  the  extent  of.  ttni  pews*'' 

debt,  jut  as  in  a  primto  iwranUlc  CapP*-"'- ''- ' 
Btract  more  proniiiienlljE  .0i«  «ife  attafl 


y.GQegJfr—  - 
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IN  THE  COURT  OF  SESSION,  Ac. 


>  wiort  lip  the  affairs  of  the  Glasgow  Commercial  Exchange 
o.,  at  a  special  general  meeting  of  Ibe  partner!  thereof  belt) 
pon  23d  May  1850,  In  virtue  of  the  powers  and provisions con- 
lined  in  the  contract  of  partnership  of  said  company,"  with 
oncurrence  of  fire  merchants  in  Glasgow,  "s#  the  surviving; 
on  unit  tee  of  partners  of  the  said  company,  appointed  by  laa 
iiiJ  spf-t'iuJ  general  meeting  to  superintend,  direct,  end  aflvise 
it!i  tbe  said  Robert  Jameson  in  the  winding  up  affile.  aSa**." 
Tho  case  Is  this  : — A  private  company  Is  formed  fcf  carrying 
ii  a  certain.  rite  renn  tile  concern,  under  a  general  derranrlnatton 
xprcsaive.  91  its  business;  and  tlie  deed  of  partnership* fare- 
Udicife,  du;  propriety  of  providing  for  *indtn(j  it  up,  presided  - 
y  the  ,  51st,  clause,  that  in  the  event  of  a  diswriot*nn'*f  iha 
omjiunjr,  this  should  be  done  by  a  gentlemen  -appointed  'by  a 
viii.' ml., meeting. of  the  partners.  Accordingly;  at  a  meeting 
n  May  1 850,  Japc«i  ally  called  for  the  purpose,  Mr  Jmnoson  ts 
ppointvd  to  Kind  Up  the  concerns  of  the  eeuTpwrtyi,  wttte  the" 
uost  ample  powers  for  that  purpose,  with  the1  aid  6f  si  com- 
uittec  of  the  shareholders,  "  to  ask;  demand,  sue-  for>,:add  re- 
utcr  all  moneys,  debts  or  calls  on  the  capital  Mocks  of  the 
■iimpany,  whether  by  partners  thereof  of  by  third  parties." 
Sow,  I  cannot  see  why  It  should  be  beyond  the  powers  of  a 
■iri  rate  mercantile  association  to  arrange  to  wind  up  after  its 
liasolution  by  such  an  appointment  as  this,  because, during  the 
■\istenec-  of  the  association,  it  cannot  carry  on  its  business, 
>us  or  be  sued,  in  its  associated  nsme,  as  if  it  were  n  chartered 
Himpany.  The  two  situations  in  the  history  of  tho  company 
n  Ti-  quite  different — Indeed,  the  very  opposite  of  each  other; — the 
uie  carrying  on  its  business  against  all  parties  connected  with 
it  or  dealing  with  it ;  and  the  other,  when  tho  business  is  en- 
pirctl,  collecting  and  diriding  Its  funds  among  its  partners  as 
individuals.  And  because.  In  the  first  case,  the  company  can  only 
sue  in  its  official  name,  with  the  addition  of  certain  of  tho  part- 
ners, there  seems  nn  analogy  to  maintain  that  this  form  roust 
be  observed  in  winding  up,  and  wheu  not  carrying  on  its  busi- 
ness, nor  that  to  grant  a  commission  to  effect  this  winding  up 
is  ant  the  reasonable  way  of  proceeding,  after  the  company  no 
lunger  exists,  to  carry  on  business ;  and  more  especially  does 
there  seem  no  objection  to  such  an  appointment  by  those  who 
were  nl  one  timo  partners,  to  settle  and  adjust  their  lights  inter 
>c,  seeing  that  it  was  a  special  provision  In  the  deed  of  copart- 
nery so  to  effect  the  winding  up  npon  the  dissolution  of  the 
company.  1  cannot  help  thinking  it  is  the  most  correct  form 
of  winding  up  after  the  company  is  expired.  For  although  wa 
p..iy  tliat  a  company  continues  to  exist  to  the  effect  of  winding 
up,  this  extension  of  its  existence,  and  the  object  of  the  rule, 
Eiimi  best  accomplished  by  the  company,  on  its  expiration, 
Hppninting  some  one  with  all  their  powers  to  wind  up  for  there, 
ntnting  bis  title  as  is  done  here,  now,  then,  on  an  unanimous 
resolution  of  tlie  partners,  Jameson  was  appointed.  Ho  case 
was  quoted  to  us  that  this  was  an  inept  way  of  winding  up  the 
business,  neither  was  it  shewn  that  it  wa*  only  applicable  where 
the  party  proceeded  against  had  concurred  in  the  acting  on  this 
cla u on  of  tlie  contract.  It  Is  the  reasonable  and  usoal  way,  when 
orJinarypsrtnershlpsare  dissolved,  tint  some  one  winds  up  for  the 
•'tilers.  Jamesiin  accordingly  brought  an  action  against  Watson 
for  ciiTJs;.  liis  title  has  been  sustained  by  the  Lord  Ordinary  aa 
the  pain1  ™  appointed  as  commissioner  or  factor  to  wind  up  - 
and  be  now  further  proceeds  to  follow  out  Ms  decree  by  endea- 
vouring tu  recover  payment  from  the  funds  of  his-  debtor, 
"hjvti  are 'alleged  to  hare  been  alienated  in  order  to  defeat  hi* 
decree.  'It  la  'till  Watson  tlie  partner's  funds  which  are  claimed 
here ;  anil  It  cannot  be  stated  with'  any  correctness,  that  the 
defender  here  is  a  third  party,  entirely  unconnected  with  tbe 
concern^ .of  the  company  or  Its  partners — tha  allegation  being, 
that  sTifl  Is  Improperly  possessed  of  what  should  go  to  pay  these 
call  9,  .paring  been  made  over  to  her  for  the  very  purpose  of 
ik-fesjtW  t,lc  payment  of  them  decerned  for  against  tbe  part- 
ner, So  that  I  see  no  good  objection  to  theparsuer  prosecuting 
this  reduction,  and  recovering  the  debtor's  fund*  In  payment 
of  (he  Secretin  which  Lord  Rutherford  sustained  hi*  title,  and 
gave  decree  yd  his  favour. 

Lor^&odSmrn. — lam  of  thesameopfnlon.onthesame grounds. 
Tnc  Barriers  of  thto  dissolved  company  held  a -meeting-,  at  which 
they  appoint  tbe  pursuer  to  wind  tiptoe  affairs  of  the  company, 
with  power  to  sue  and  defend  notions.  Eaoh  member  of  lain 
compauj'b  therefore  a  constituent  of  this  pursuer;  for  tha 
whole  members  of  the  dissolved  Company  were  ceastt ucti  rely 
present -at  that  meeting.  It  is  tho  same  thing  aa  if  they  bad 
all  assembled  and  concurrently  signed  a  factory.     Would  that 


not  have  been  aauCuieat  title  f   I  do  not  see  bow  tbe  power  of 

tha  monitors  aif  ,tb*  dissolved  company  to  grant  such  a  factory, 
could  bo  diaputedi  Heie  the  same  thing  waaiu  iubutauce  done. 
But  it  as  saidahat  baa  thing,  though  within  tbe  power  of  tho 
parties  doing  it,  ■vaa- not  duno  in  the  right  form,  and  that  a 
stamped, died  attfhtto  have  beeu  executed.  I  ant  of  opinion, 
nofcosly  .that,  tha.appoititBieut  was  within  the  powers  of  tbe  \ 
parties  makiag  it,  iii  that,  in  this  commercial  matter,  it  was 
fawfaliy  made. ,  1  therefore  think  that  tho  objection  cannot 
tin  snanaunndii  .   ■ 

Lord  JKinMyr—l  regret  that  I  oannot  concur.  I  aro  fur  from 
aayiag  tha*  good  effects  will  not  fulloar  from  sustaining  this 
appointment  aa  a  good  title  to  sua.  But  I  do  not  see  now  it 
ca>  be  tecoaciled  with  the  iaw.  Against  Watson,  and  any 
other  parties  otMEenling  to  tlie  appointment,  I  think,  there  is 
a  good  title  to  sue.  And  if  ifa«  judgment  wqwt  upon  consent 
only,  I  do  not  thick  it  would  go  further  thap  the  decided,  couch, 
But  if  it  goes  on  this,  that  tlw  partners. of  »  dissolved  company 
can  appoint  A  B  to  sue  for  them,  then  I  think  it  goes  farther 
tlnm  the  decided  oases.. 1 

The  Court  fmbaaaetA  the  following  interlocutor;^-    . 

"  Alter  the  Interlocutor  reclaimed  against,  Hi  faraa'WwOMaitfs- 
generally  the  objections  to  the  title  of  the  pursuer  :  Sustain  H10' 
title  of  the  pursuer  to  sue  in  so  far  as  he  insists  In  the  auttoa 
on  the  statemcnt.as  'the  person  fixed  upon  and  appointed  to 
wind  up  the  affairs  of  the  Glasgow  Commercial  Exchange  Com. 
pany,  at  a  special  general  meeting  of  the  partners  thereof  held 
npon  the  22d  day  of  May  1950,  in  virtue  of  the  powers  and 
provisions  contained  in  thn  contract  of  copartnership  of  said 
company,  with  concurrence  of  Alexander  Mackenzie  Kirkland, 
William  Mirriccs,  William  Croi!,  James  1'apillon  Jnmiesou, 
and  James  Fyffe  Jauiieson,  all  merchants  in  Glasgow,  aa  the 
surviving  committee  of  partners  of  the  said  company  appointed 
by  tho  said  special  general  meeting  to  superintend,  direct  and 
advise  with  the  said  Robert  Jameson  in  tbe  winding  up  of  its 
affairs :'  Remit  to  the  Loid  Ordinary  to  proceed  in  the  cause, 
and  reserve  all  questions  of  expenses." 

Lord  Ordinary,  Rutherfurd. — Jet  Hector;  Alexander  Hamil' 
ton,  W.S.  AgenL-~AU.  Duos,  Hucfarliuic ;  Lacil Ion  Mackin tosh  1 
S.S.O.  Agent.— B.  Clerk, -  -(VM.) 


16(A  July  1852. 

FOMT  DtVUKDI.  ■ 

No.  300. — Ann  Aij-an  and  Others,  Petitioner*,  v.  David 

Yoolow,  Respondent. 
CUAttor  Bonis — la  an  epplieatim  by  hit  ntttrret  ef  Ida,  /or  tin  op 
poirttmtnt  of  a  ennuter  bonis  to  a  parly  alliged  to  be  vKntaUjt 
tnmpablt  of  managing  kit  own  affair f,  tht  ail/gid  imbtctU  party 
having  tlcnitd  the  allegation  of  mental  incapacity,  but  ttattd  that, 
ik  retptot  of  corporeal  infirmitit*,  ichitii  rendered  Aim  incapable  of 
an  active  luperinteadenee  of  fai  affaire,  he  would  content  to  the  op- 
'  poitttmnu  of  one  of  certain  pmom  named  by  him — drcmattancet 
ta  tehiek  tht  Court,  thr petitioner  not  objecting,  appointed  a>  cura- 
tor bonis  ad  interim  taeof  thopartiu  named  by  the  rtipundtni. 
This  was  a  petition  at  the  instance  of  tbe  neareet  of 
kin  of  tup  rQgpJudent,  which  set  forth— - 

"  That  tke  said  David  Yoolow,  tbe  petitioner's  grand  uncle, 
Wsso  m  nuwaiitj-elgitt  jtara  of  age,  is  helpless  and  bedridden; 
and  iaao  imbetiir  in  mind  aa  to  bo  incapable  of  roanogJDU  his 
own  aa{arm,os>of  giving  instruction  a  to  others  to  mansgo  them 
foe  him,  aa  «ill  appear  from  tho  medical  certificate  herewith 
produced..!  That  tha  laid' David  Yoolow  is  poseeased  of  cousi- 
derahlo  proa«Dtyreiid  is  Jeasac  ef  the  lands  of  Mill  of  Peattio, 
Cotfieid,  SMS.'B.iaaeohUy,  with  the  houses,  parts  and  petti, 
nents  thereof,  and,  for  the  administration  and  protection  nf  the 
same,  it  ts  necessary  that  some  person  be  appointed  to  toko 
charge  of  and  manage  his  affairs." 

The  medical  certificate  bore,  that  the  reapoiidcwt,  "is 
our  opinion,  is  so  imbecile  in  mind  and  Weak  in  body,  as 
to  be  incapable  of  managing  his  own  affairs,  or  of  giving 
directions  to  others  to  manage  them  for  bint." 

The  petit  ion  erw  prayed  the  Court  tu>  avipoini  a  «*m- 
lor  lorn*  to  the  respondent,  and  suggested  n  JwHoaWa':)* 
appointed  to  that  office.  -- '  ■  O 


REPORTS  OF  CASES  DECIDED 


..Ua*-id  Youlow  lodged  snswww,  in.whiohilwi  denied,  klio 
i^Jftgaljoa  that  bft.waa  mentally  wcapshlaiof  mjwagiiig 
hiSiaffiwMj  ahd.  pleaded,  that  stcei-diogly  vcpjHbfon.lvw 
eo«]d- be  ■appointed.  He  sUtedpTnij  t;  h,  A  niii-i*-*i  n-' 
TWt  in.  January  1887,  hfcsiate.of  infi*l  ****]«&  jitawbjett 
of  jwdidal.  investigation  under a  brieve .pf idtojrvp.whsn  ■  ycr, 
diet  of  not  proven  was  returned  ;  that  spec  then  no  change 
ha3  taken  place,  aatpdeed  the  petition  did'n6tr»n%e.Tfchtft  irny 
change  bail  taken  place,  hi  hiBsUtsof mind.  'ttnlltisiMHMd 
further,  that  hto  had  been  from  hits  youth1  aftiioteJt  wi£n  pnpbt 
re^infirwitWs  wliiclxhaya.kcpthini  »edudiui  froniwutUir^ 
fercourse  with  society,  s^od. which  prevent  bim  from  taking  any 
active  personal  management  of  his  ailafrn.  But  in  thigrtjFpcA 
*i»oheis:m,thc»Hto.voenrnti.rti  a.siu  lfsr.     Bit,  knewim:  his 


own  bodily  tr&rinilnes^iei  bila  token  efficient  uibjtanoe  to  *np. 
:r  effects  tipoi 


ply-hi*  own  deficiency  jln  personal  superintendence  J  and  it  is 
oot  trne  that  the  stock!  [»  and  othirr  effects  upon  his  farms 
Subjected  ip  deterioration  Aarl' -waste."    The  respondent 
onnoacsolintiuhnit,  " 


therefore,  that' he  T-qil  I  te&  t»i»  assistance 
ft  Wi»«OTFiotm*-om  tia  gcoundssc*  forth,  in  Uie  petit  in  ti. 
At.i^san^riu^hemigbitnotbavB  been  unwilling  to  take. 

Slic  assistance  of  seen  persons  as  be  had  confidence  in,  and  who, 
Mrg' arr'eacrjr  evinced  a  kindly  sympathy  with  his  condition. 
Wlitii  pfotestntg  against  any  appointment  whatever,  yclMf 
t)ifrCbnrtslk>old,ncrtwJtbHtajithnj<  his  opposition,  tfainJt  them-; 
selves  called  upon  to  make  ouch,"  the  respondent  objected  to' 
the  appointment  of  tbe  gentleman  named  by  tbe  petitioners,' 
and  suggested  another  part;,  in  whose  appointment  be  was 
ready  to  acquiesce. 

Thereafter  the  respondent,  under  the  direction  of  the 
Court,  lodged  a  minute  bearing  that  he — 
"  adhered  to,  and  now  repeated  his  denial  of  the  statements  In 
the  petition  as  to  bis  mental  capacity,  and  he  could  agree  to 
no  proposal  or  arrangement  that  implied  any  doubt  «e  to  bfa 
mental  fitneas  to  manage  or  dispose  of  hbafiairsi  at  the  same 
time  he  admitted  that  he  had  corporeal  infirmities  which  pre- 
vented him  from  exercising  any  active  superintendence  over 
hie  affairs,  and  that  on  this  account  he  had  taken  the  assis- 
tance for  a  number  of  years  of  respectable  servants.  He  was 
however  advised  that  he  would  have  butter  security  for  tbe 
due  administration,  of  his  affairs  if  an  ofijoer  were  appointed 
by  the  Court,  and  he.wae  therefore  willing  to  consent  to  the 
appointment  of  a  respectable  person,  who  might  be  acceptable 
to  him.  He  waa  averse  to  the  interference  of  any  stranger,  fart 
he  was  willing  to  agree  to  the  appointment"  of  any  one  of  three 
gentlemen  named  by  him. 

The  petitioners  lodged  answer*,  stating  that,  while 
they — 

"  denied  that  David  Yoolovr  was  In  a  state  of  mind  capable  of 
mauaging  his  affairs,  or  origiuating,suggesting,  or  concurring  in 
any  of  the  statements  now  made  m  hitt  name,  consented  to  the 
nomination"  of  one  of  the  gentlemen  "mentioned  in.  the 
minute  put  in  in  the  name  of  the  said  David  Yoolow." 

The  Court  appointed  the  gentleman  in  question  cura- 
tor bonis  ad  interim.  ,  t 

Ael-  Fatton  i  Graham  and  Webster,  W.S.  AgtaU.~- 4Il  Sol.. 
Gen.  (Reaves),  Fraser ;  Murray  and  Rbiud,  W.3.  .incnta— W. 
Ckrk.-iW.Q.T)  _ 

16ih  July  1S52. 

Sioosn  Division.  ,     .„,,<'_•_); 
No.  310. — David  Baows,  Pursuer,  u.  CUo*ps  Mebcer 

II  ex  debsox,  Defender.  ,  ,, _  . 
Statute  1695— Precept  of  Clare  Constat— Set vice  — -ileM  list 
lit  prorinon  of  IMi  italule  rendering  na  itcir.  iattaf  j-rrrrtriim 
t>p  a  title  /ran  a  remoter  ancator,  Habit  far  tie  tWss  aiitl  tbxdi 
of  an  iutt/jecttd  heir  mors  than  Htm  j/ean  u  ptttemm,  q&tiu 
when  net  title  is  made  up  by  prtetpt  if  date  constat,  *o  lets 
than  o/uit  il  it  mode  up  by  ttmioi. 

This  >u  a  reduction,  on  various  grrratwm,  of  a  eon- 
veyanwe-  «f  niactals  ezeonted  by  the  pnrsner's  grand- 
father, John' Brown,  k  1799. 

Jqhn  Brown  poesesoed  the  estate  of  which  these  mine- 


rals were  apart,  for  mora  than  trent^retn,  art  If-: 
BiDwnj'the  pnrsner's  father,  jwssesflfeoTqieinpjr  si  ;V' 
Thepnjs,aer,aa3ui^ngtha^iwtjifes4ndgnwi^ 
titioajsflieiir^t,-iftadc.up  (Jtie- ny^nosetpi  efai^i,, 
the  mr;«r»r.  iii' IttaAvc^r^'th*' nest*  tWls^ii  i- 

S  In^ra#nM  r',TW«  ■  *feP^»!r»lS  -mm* 
tta^ojTOili^aUerjgeiwaa  i  baxwtd-iiij;  UW-Sci.^ni.  t :.. 
wMoai'pwvidee— fc-ih  .-*•  ■■■  ■••.M.-ia^iiw.iw..-. 
"that  If  anv  Bratf'snaH  terre  IritMdf  tt 
Jdlivtt^t^flicdAbeijsor;  Lmt.  to  tthe'fett*' 
fornix  artitrWiaeeos-of  the  pcrtoii'lm 
w«la^pnnWltlHefrt  and  Who  was  ni  the'M 
MM  ln«t»*'te'wlflcn-oe'  tt  strVeo*.  9xt&MkSt9**ie 
flfflrttAtMiilH'Srjirftr'.SataaVeKttiidtfttrie  vafe  (jf  Hk  »3fc- 
aatf-eSOMe!  tertrafli^HV^trfiictin^'iS'ibS'aliii^is:*: 
''TtfeXora'Urdinify  prouonjjffld  flh^  !(itDctifl|isW.- 

tutor: —  !.■.■:■-.    ',,:-.|.V  |y, 

,  "in^«p^>tW^4«cpsHic«^<kted.^i^ia!,w 

to  be  reduced,  and  bearing  to  be  granted  by  MsBmii- 
oonsentof  Ws  cttTatOr;antJ  lo  be  oncronsdeens.vEitMi- 
kiigcd  by  trfu  said  John  Brown,  who  survived  the  aw 
HpWaide  of  twenty  yean,  and  who  wa6  seventeen  tew  d\ 
at  (lie  date  of  exeenUng  the  said  decdn-  and  in  r-^-.i 
the  said  date,  John  Brown  had  been  more  than  Hpu  ■*'- 
poBsesslorf  of  tbe  estate,  and  that  the  pursuer  hi'  ictrd'- 
oy  precept  of  dan  constat  to  a  remoter  ancisto:,  isaiijfe- 
said  John  Brown,  finds  tliat  the  pursuer,  in  tern.  rfili>. 
1695,  c.  24,  and  of  the  decision  in  the  csseof  Hsyr.lUi.ffi! 
January  1778,  Mor.  97SG,  is  liable  to  the  debts  soil  iti  ."* 
said  John  Brown,  and  has  no  right  or  title  to  huist  it  ill? 
sent  action,  of  redaction,  and  tfaeserote  sustaiesUicd^i 
assoilzie  the  defender,  and  deeems :  -  1'inds  II*  perNcU* 


"&*, 


"Aott. — There  appear  to  be  various  difficnlliee li H> v 

of  the  pursuer,  iu  challenging  the  deeds  in  innsli.iE.-ri- 
upwards  of  fifty  years  ago.  But  the  simple  groom!  of  & 
1695,  on  which  the  Lord  Ordinary  has  placed  bs  j'J>"' 
seems  sufficient  to  ezcluds  tbiachsJlenKe.  Itwmii«ii*'-' 
that  it  the  pursuer  had  entered  by  SQCfico,  iu  pilot  d  p*t 
of  dare  contlal,  the  ait  would  bavo,  applied,  flotifc-a-' 
Hay  deeidta,  that,  in  this  matter,  entry  by  preeest  d  u 
equivalent  to  Service,  and  this  a^psara  a  sonnd  ssd  ulsr 
ckulsion,  not  contradicted  by  any  estoeansiit  ssUxtkr 

"Something  was  said  as  to  Join  Brotrn  not  tart*  lw' 
poBa<«k)n  af  the  coal,  which  had  not  been  wronrMoO* 
John  Henderson  undertook  tbe  speculation.  Brt*w» 
disputed  that  John,  Brown  had  been  upwards  of  uai)» 
in  possession  of  the  estate,  and  that  npaassttdti  is  hivdii* 
the  wade  estate,  howerer  It  was  need,  ■  Bssb  asjsi  of  «•• 

The  pnrsuer  reclaimed. 

Srftc4(jr-f7encrai  and  Jfajotnjeni  'for  iwl»iaw--'l 
act  of  parliament  1693  refers  only  tp  servitor  wsjr 
dicaticm  on  a  party's  own  bond.  An  jsifiroi  doat* 
enter  heir,  ie  service.  But  a  precept  "pT^ejartiirtii 
vice:  It  has  none  of  the  privileges'  ofa 'irriw  Itji 
rect  feudal  langoage,  a  party  ia  not  jaanfta  hsi  f .• 
ancestor  who  has  entered  by  prweaA  ofsfiilii**'' ' 
—  of  Hay  ia  undonbtedly  3 *       *  - — :1"**1 


biuVit  bears  marks  of  having  been  im$trrt&J?d 
as  to  this  point.  The  other  case  shews i'^i.'i£* 
ought  to  be  strictly  0Qiatrne£^&^ieii'iT3* 
July  3, 1758,  &  BriSttp.  !«l?-Belr¥^t  ^4 
CofDet  v.  PoTterfreH,  Jao';JK)fl8o'9Y*-:n'  '"'     "- 

Dean  of  Facility' *n&  HOh-,  foVairSas.f*' 
called  on,  •     *V*      *^*T "     ' 

Lo.a-fmHo'-eiertt.—Thh  tit  prsrw  ijiTfi iMjtt  HfirY'* 
tain  any  doubt    Tl  n     lull   n  in  T   lfatfts]|ni  ' 


remedies  to  be  applii 

ami  not  onthsmiideof  i 

is  louked  at  i*  thla,  that  the  party 


arty  enlSm  ta»|WI  *■»*"* 


IN  THE  COURT  OF  SESSIOX,  <4e. 


Kf 


;  11  Ml]  from  a  remoter  ancestor.  It  docs  not  afford  tbe  i 
or  n  remedy  ,wh#»  lie  party  en  lure  by  aorviue,  and  cx»lu 
o  from  it  when  be  enters  by  precept  of  ciars  amttat-  If  tb» 
m.iliate  ancestor  is  passed  over,  tbe  statute  applies.  The 
ms  It  uses  are-  Wit  read  as  generally  descriptive  of  tbe  fcet 
latins;  one's  litlt from  &  remotdanoeraoi.  In  a  subsequent 
■i  of  tlio  statute  apwupt  of  cia«> *poke* of  «q perfectly 
ilugooa  ton  service.     The  pursuer  takes  that  as  .suQjfH'&t 

his  entry.  .  Hub  lie  not  taken  up  S  title  by  paa-ihg'oypr'a 
irer  for  tf  remoter  ancestor  T  He  ha*  entered' himscir  beir 
tlte  ustatui  hj';lcgati  pvcoese,  »B  -holr'to  the  rnmoiAT  unntetok 

has  piiEBcd  over  the  g ranter  of  the  deed.-  jnjijtlrit'pifclttrj 
ry  by  UMce^Js,th.«  swob  as  entry  byseiYJca.  ,, ,,,  ,\  i,i,lj- 
r^rrfCoa^i«T»,rrt*»  of  the, game  otiiniuu*,  .Uismoisoiiiflf 

udud.  tube  jem  tidied,  was.  qui  to  gctiendi  .nABrWrillWK 
Uile  refcr&'io  service  as  the  uuual  mod*  i,n.  which,*  title  it 
<le  up,  it  does  .not  do  «•  Cor  the  purpose  of  jestrigting  the 
iulory  roatody  tt>  that  mode  alone,.  .Vsr^digjiftwaiprita 

ild  be  required  (o  aatisfy  me  that  in  thit  Bfsirw*  Hmd*  i»«» 

iin  linn  between  a  precept  and  a  Bnrvicui-7-arid  tlmt  aulbo- 
■  wehaVetediertisbwfHay.  ■'■  "1,!      ,r,"a  "'' ' 

j,rtk  iftdtcyn  and  Murray  concurred.  —  ■  I'    '■'■ 

0  Court  pronounced  the  following  frrtCTlrJtfritor;— ' 
rind  that  tbe  ancestor,  tbe  granter  of  the  deeds  voder 
Hi  nye,  was  more  than  three  ycwi  in  posflsesioa  of  the  estate, 

1  tliat  tbe  pursuer  has  entered  to,  and  taken  up,  t&a  land* 
hi-  heir  of  a  remoter  ancestor,  passing  by  tbe  grantor  of 
wiid  deeds  by  a  precept  of  dart  as  nearest  Ltwiul  heir  of 
sitj  remoter  ancestor,  and  thus  baa  taken  up,  an  ou. heir,. 
estate  possessed  by  the  granter  of  tbe  deed*,  and  is  under 
"Uwution  imposed  hy  the  statute  16115  on  .tbe  .party  tak- 
posseNsion  and  making  np  a  title  to  tbe  estate :    There- 

,  of  new  sustain,  the  defences,  assoilzio  the  defender,  and 

L.ni :    Find  tlio  pursuer,  liahlc  in  expunues." 

ord  Ordinary,  lie-Urtae-n  —  Ad.  Sol.-Qen.  (Neavea;,  llaid- 
it ;  Junius  A,  Hobertsou,  S.H.C.  Agent, — Alt.  Dean  of  Fa- 
y  (Marshall),  Moir ;  Davidson  and  Byrne,  W.S.  Agenti — L 

16fl  Julg  lrW2. 

Saocarn  Dinnosr. 

a.  811. — FkancW  Wbiout,  Suspender,  v.  Brown, 

SIaCindOE  and  Company,  Respondent*, 

re*.  Production  of—  Suspension*--  Kscord— Vroce* — A  »H- 

ndtr,  after  tht  reoerd  teas  cloud,  otijeeeed  thru  tht  ehargtibiinf 

i  earn  ateeptance,  and  dihgtau  tturtmt)  hod  sot  bttn  ■predOced, 

■d  that  i'kA production  to*!  barrtdhy  the  itUirioator  ntortnyrV' 

cord — The  Court  allotccd  tht  charge  to  be  produced.  ■ 

'his  was  a  suspension  of  a  charge  upon  a  biTf, 

lie  record  having  been  closed  without  production  of. 

bill  and  diligence  thereon,  the  suspender  objeotpd 
the  debate  could  .not  proceed  without  s.u,eh  proxlnc- 
,  which  the  closing  of  the  record  had  now  rendered 

i.^ible.     He  thereupon  moved  the  J-ord  Ordinary 

ispoiid  the  charge  simpHdier, 

bo  Lord  Ordinary  pronoujicej  the  following  "interlo- 

11  rcupect  Hie  gnspenm;r  fliil  nat  IrtElst  on  (he  production 
c  bill  Mid  dftigMidft  Wore  closing  the  record,  and  stated 
lea  in  law  to  I  He.  ti  float  that  the  want  of  snch  ]ii(xlacIio» 

IrJ  liimio  havji  thQaluffgo  liwpendcd,  aliona-tho  aaiac 

lu>  6u.*pcn4ef  reclaimed.',  .*■"., 

■<>k  fof  reclainie> — The,  record  having  been  closed, 
parties  appointed  to  debate,  we  objected,  that .Jdta  ■ 
nil:-  nf  cluu'ge- not. liaving  boon  produced,  the  debftte 
1  11  (it  go  on.  The  charger  offered  to  produce  themt 
i.l.jtsctod.  0i»t  Hub  could,  not  be 'done  after  the  itj- 
had  boon  closed,  SeverjthelesB-  tia .Lord  Ordinary 
>-  thn  p:T«luc*ion.  WeaaythBt  tbe  chftrgershoBld' 
looked  to  this- himself — that  he  ought  te  have 
.  11  that  he.  could  nut  ask  .to  have  the.letto/*  found  \ 


orderly  proceeded  without  producing  the  grounds  of 
charge.  Ow'tKis  pnint,  the  Slid  section  of  the  set1  of 
sederunt  11th 'July  ISl'S  ia  oruito  express*  Tbe  only 
ease  in  which  i*  is^ot/  tweeeaary  to  do  this,  is  where  did 
Buspension  is  of  a  threatened  charge.  This  was  dot  a 
threHHenea  ehwg»j  k-was  a  charge  actually  given.  The 
word'  bharWj'.uBed'in'the  act  of  sederunt,  means  the 
whole  grouuils  and  warrants  of  the  diligence.  The  05  tb 
■MaWbw.  the  act  of  sederunt  is  fltill  moro  oipreiis.f— 
Minr,  Wood  and  Oo.  v.  Sibbald,  Bar..  Huom,  p.  80. 
Tbe'  Court  cannot'  find  the  lettera  orderly  proceeded 
without  having  these  doeunienis  before,  them,  '  Now, 
can  I  be  heard  on  pleas  against  the.  regularity  of  tbja 
diligence,  without  production  of  its  grounds  y  I  am  not 
bound  to  anticipate  snch'pleaS;  'Bere  the  charger  i» 
asking  the  Court  for  summary  diligence  in  absence  of 
thu  dtmuwuots  on  whiuU  ln»  diligonoe  i*  .founded,  ,;  .  „. 
j/iwAi  notion  tiio  sanid  side—- the  Buspendoriaeiiaifged' 
on  a  bill.  The  first  duty  of  the  cbarge*  is  to  producri 
the  charge.  The  charge  means  the  whole  pounds  pf 
eharge.— Bevoridgea  Forme  of  Prooeas,  p.  iiuti.  ,1'bH 
praotioe  was,  to  suspend  the  lettera-  aye  and- -until  the 
charge  should  be  produced.  Here  tbe  Buspenrion  goes 
on,,  and  a  record  is  made  up  on  that  footing. 
[Lord  JmtitX'Cltrk. — You  twice  admit  on  the  record  that  you 
granted  a  bill  of  a  particular  date.] 

It  may  he  vitiated.     It  is  the  business  of  the  party  pur- 
suing or  charging,  to  produce  his  grounds  of  debt. 
Macfartane,  for  the  charger,  was  not  called  on. 

Lord  Mtdmyn. — 1  understand  that  tbe  charger  is  ready  and 
willing  to  produce  tbe  charge  and  grounds  of  debt  If  the  iur- 
pendsr  will  consent  to  this  admission.  And-  tbe  question  is, 
whethur  bo  Is  barred  from  neb:  production  by  tbe  clotting  of 
tberacord.  I  think  that  the  siMpenderwae  bound  local!  for 
such  production  before  the  record  was  closed.  Hut  Bee  tbe 
coarfie  which  la  taken.  The  third  reason-  of  suspcTrston  Is  ae 
follows  :—'■  On  the  23d  July  1861,  tbe  chargers  advanced  to 
the  Suspender  the  sura  of  iBOD,  less  discount,  for  which  they 
obtained  his  acceptance'  at  four  months  from  that  date." 
Here  the  bill  fa  referred  to  bjsum  and  by-dntc.  It  is  cer- 
tainly very  odd  that  tbe  suspender  should  now  object  to  the 
production  of  the  bill  after  calling  for  It 

Zursf  Cootfa™— I  sm  pf  the  saw*  «pfnfc>n,- 

Lord  Justia-Cttrk.  —  The  motion  which  the  Lord  Ordinary 
has  refused  was  a  most  extravagant  one.  None  of  the  sus- 
]«-nder's  pleas  deny  the  existence  of  the  W1L  Accidentally, 
the  bitl  was  not  produced  before  the  record  was  closed.  To 
give  effect  to  this  view,  would  be  to  make  tbe  forms  of  Court 
an  Instrument  of  gross  injustice. 

Lord  Murray  concurred. 

-    ''     '        ■  'The  Court  adhered.  l     _ 

fjord  Ordinary,  Bobej-ison. — Act.  Buchanan,  Cook';  Juhn  " 
CuHeti,  Vr,«.  Agmli-^Att.  Mscfaflmie ;  John  Hurray,  Jr.,  B.S.O. 
Agmd.'.-l.Vbrl.--  OH.)       -      •      ■ 

17(7.  JalffAShZ. 

FrasT  Drvtstos, 

Ko.  312.,— Mish  C.  C.'Prfktos  and  others,  Prfifwners, 

:  ■"■■-''V.'Plresfo'i'eTnrsTfeKS,  Respondents. 
Trust — Trustee — Wlui-t,  the  Court  having  appointed  three  penom, 
•ul  OW-W*™'t^/ir«rteB»iij*jwBftAo«ii(W«>ia;tir  by  IKe  trotter, 

*  ".  .'.-.  .  slfi  M  the  (WW  of  a  suspension,  the  charger  shall, 
with  M«  anewer*,- lodge  tie  rharyv,  unless  It  be  a  suspension 
of-a  tlMPcaMwdCMrge." 

t " after  the  record  is  msde  up  and  closed,  It'  ihall'n'o 

loiigar  ba  oumj*i«M  fur  the  party  in  any  case  to  prwtuce  mij 
wnting  which  wiis  in  his  possession,  or  within  his  DOVer.atrtne. 
time  of  "completing  the  record,  unless  be  shall  instruct  ft.  is 
nadttr  venUm  ad  notitiam."  ~ 


REPORTS  OF  CASES  DECIDED 


oil  <4  abtnhud  JctUr.ttl  to  secant,  am  of  At  triMenf  ^pointed 
liKd—CircuBitiancei  in  alack,  no  pit  of  n«*JMly  ptfng  pleaded, 
.  the  Court  nfuttd  in  hoc  statu  to  appoint  a  truitie  in  room  0/  tht 
StttattS.  '        ''  '  ■' 

'The  late  Sir  Robert  Preston,  wWo'ied in'Mfcr  1884, 
'  left  a  trust-settlement,  by  which  he  eon'vBye'd  I11S  whole 
estate,  real  and  personal,  to  certain  parties.,;  ind  the  snr- 
vivor,  as  trustees,  who  were  directed  to  pay  over  the  whole 
annual  proceeds  to  hia  three  nieces,  Lady  BafrtI  Preston, 
Miss  Preston,  and  Lady  Hay,  and  to  Sir  Johti'  Har,  "Lady 
llay's  husband,  during  their  lives.  On  the  death  Of  the 
longest  liver,  the  whole  property,  other  than  an  estate  en- 
tailed, by  the  truster  on  his  three  nieces,  and  C.  D.  Bruce, 
fen.,  and1  the  heirsof  their  bodies  respectively  in  succes- 
sion, was  to  be  invested  in  the  purchase  of  land  to  be 
,  entailed  according  to  the  same  destination  as  that  estate. 
'.  The  parties  nominated  in  the  trust-deed  having  de- 
'  |clined'to' accept' th'e'Court,  in  May  1835,  appointed — 
"  the  Kigljl  Honourable  Robert  Viscount  Melville,  John  James 
"bip^'JohHii(onu;'  Esq.  of  Anuandale,  and  Adam  Hay,  Esq., 
Tta.nS.oHM  ».Knbiirgh,<iO«Bii.A.d»tn  Hay,  Mart.,  and  t bo  fur- 

.  vtnm-aitd  mirtror  pC  them,  to  ub  trustees  tor  executing  the 

different  powers,  and  carrying  Into  effect  the  provisions  con* 
tained  in  the  trust-d imposition,  deed  of  settlement,  and  will, 
dated  17th  April  1833,  eiecuted  by  the  deceased  Mr  Robert 
Preston  of  Valleyfield,  and  codicil  referred  to  in  the  said  peti- 
tion, and  that  In  room  and  place  of  the  trustees  named  by  the 
said  Sir  Robert  Preston,  who  have  declined  to  accept,  and  with 
all  the  powers  and  faculties  conferred  upon  the  said  original 
trustees  by  the  said  trust-deed  ;  and  decerned  and  hereby 
decern,  and  granted  and  here  grant  warrant  for  extracting  this 
act  and  decree  accordingly,  in  usual  form,  upon  caution  being 
found  before  extract." 

Lord  Melville  died  in  June  1851;  Lady  Baird  Pres- 
ton died  without  issue;  Sir  John  Hay  also  died. 

The  present  was  a  petition  at  the  instance  of  Miss 
Preston,  Lady  Hay,  and  Mr.  Bruce,  now  the  three  heirs 
first  called  in  the  antoil — Miss  Preston  and  Lady  Hay 
being  also  the  parties  entitled  during  their  lives  to  the 
whole  annual  proceeds  of  the  trust-estate — for  the  ap- 
pointment of  William  Smith,  Esq.  of  Methven,  as  trus- 
tee in  place  of  Lord  Melville. 

Intimation  having  been  made  to  the  surviving  trustees, 
they  lodged  answers,  in  which  they  stated,  that  they  ac- 
quiesced entirely  in  the  prayer  of  the  petition,  bat  brought 
under  the  notice  of  the  Court,  that  they  had  been-  ap- 
pointed with  all  the  powers  and  faculties  conferred  upon 
the  original  trustees  by  the  trust-deed ;  that  among  the 
powers  given  to  the  trustees  nominate,  was  the  power  of 
assumption  of  new  trustees,  in  the  following  terms : — 

"I  do  hereby  authoriie  my  said  troBtees  or  trnstee,  acting 

for  the  time,  to  assume,  and  by  a  writing  Under  their  or  his 

liands  or  hand,  to  nominate  and  appoint  any  Other  person  or 

'  person;  to  be  ft  trustee  or  trustees  along  wfth  then,  for  the 

purposes  aforesaid,  and  such  trustee  or  tmstees'so  damned  or 

appointed  in  pursuance  hereof,  shall  have  the  name  powers 

and  privileges,  and  be  subject  to  the  same  conditions  wWi  tire 

^aforesaid  original  trustees. 

j,..:,«mI  that  they  were  ready  to  execute  a  deed  of'  asatjhrp- 

'     tionttt  esoroise  of  this  power,  if  that' should  appear  to 

the  OiMrt  to  be  the  proper  mode  of  malting  *he  'proposed 

appointment.  ''''    ■'"'■--'      ' 

r;       Suttdfu  for  petitioners— The  estates  ,wcra  large,  the 

operation  of  the  trust  was  oompUoated^  and  its  endurance 

"■    might  be  considerable.     Difficulties  also  rnwrrt:  arise  as 

'.    to  what  was  a  quorum,  and  in  ease  of  a  fTffremiee  of 

opinion.    In  every  view,  it  was  most  desirable  to  have 

the  vacancy  supplied. 

Lord  ftt»f*ni:— No  absolute  necessity  has  yet  arts«e'fb#Miy 


Than  of  Faculty  for  Trustees— If  it  ns  qast  w 
that  the  trustees  had  the  power  of  assumption,  ikni- 
ready  to  exercise  it.  But  they  were  rfftcm  of  IV 
finding  caution,  and  the  difficulty  was,  vneftu  linji- 
entitled,  at  -their  own  hand,  to  iateodaoe  an  tMs. 
officer  into  their  number.-  The  proposed  sppaa-j 
would  undoubtedly  be  a  great  convenience. 
v.  Lm*  1Wtny.-4.Ttw  question  is,  wbethsf  we  ut  sa*M  1 
breStt  ia'ca  what  has  already  been  done  by  tie  Cowl  T. 
appointment,  if  ™o  are  to  make  one,  must  be  a  n*»  ifp : 
ffienf,  Theoffico  is  still  full.  Of  lata  yean,  ntwaa. 
aprAihtingrfhateesliMbeenuucudiBeounienuMLakib 
fore,  if  Uw.qiwstlon  had  bean  spaa,  I  should  htnladr. 
doubts  as  10  appointing  than  trustees  at  all  Hkbis- 
iiowevBr,  are  appointed.  But  still  the  appoiiiUa-tii  is  c  I 
indefinite  endurance  5  it  is  an  appointment  of  tbnt  >-.  1 
and  the  sutvivor/whieb,  aeems  to  bring  then  j«tb-;i 
position  of  the  trusts es  nominated  by  the  tnatn.  St  - 
we  wookl  not  have  appointed  an  additional  tretta  iia- 1 
the  death  of  one  of  those  nominated,  I  do  not  know  it' 
can  do.  so.  here.  There  is  no  necessity  lor  it;  Mttfagiraj 
oh  us  but  motives  of  convemunce.  If  we  are  to  iuil--i 
appointment,  we  cannot  engraft  it  on  the  old  am.  fcij 
make  a  new  appointment  altogether.  Indeed  I  do  cot  hi  1 
if  we  were  to  introduce  another  trustee,  whether  tW  a::  1 
of  those  already  appointed  would  not  falL 

Lord  Pnsidtnt,  —There  are  no  doubt  difficulties.  Tht  I 
no  necessity  for  the  appointment,  and  the  former  i^f-iid 
Is  to  survivors.  I  apprehend  the  interposition  of  the  C  .'  1 
naming  trustees  is  to  bo  exercised  only  in  easel  of  »r^  | 
when  danger  is  to  be  apiwehendnd  unless  the  Conn  aw 
The  present  case  does  not  come  op  to  that;  it  it  pet"-  I 


LordCamnghame.—i  rather  think  we  should  grant  il" '  i 
tion.    This  is  a  case  of  property  left  to  be  maiii£aibrt:| 

E cried.  One  of  the  three  trustees  named  bn  did.  f'-i 
BOeflciariea  tay  they  would  like  an  additional  perm  r- 
ed.  it  seems  to  me  quite  competent  to  make  the  ipp«M 
I  do  not  sec  why  we  should  wait  till  the  rrtnsiciof  «*■ 
dlffur  In  opinion.  If  the  trustees  had  bees  redoerd  ti- 
the appointment  would  not  have  been  eihs-aled,  t'-: 
might  have  ijecn  able  to  carry  on  the  bosincw  rf  it*  "- 
but  I  think  it  would  have  been  difficult  to  bare  icftsal 
point  another.    All  the  parties  interested  consent. 

Jjord  Prmdrnt,—!  do  not  say  that  dlnerean  of  •*■* 
absolutely  necessary,  or  that,  if  one  of  the  tarritiss  «* 
ware  going  abroad  for  a  time,  i  should  n-fuiesBiuW3 
tion  as  the  present.  But  that  would  beadbfeKBlaa  I" 
is  nothing  of  that  kind  here;  it  i»onl,vsaktlbM'»»,r' 
are  better  than  two. 

Lard  ftory.— I  a»k,  wiiat  power  this  Oevri  hn  h  •■ 
rormer  decision.    The  Court  has  afaMdy sripahaBit**1 
trust,  and  the  petitioners  are  asking  us-  to  recti  W 
appoint  another  trust  '  ' 

Lord  Praidtnt.—The  case  Is  pot  on  mere  ceairJi** 
less  it  is  put  to  ns  be  a  matter  of  fact  that  there  S  »  s*^ 
which  Is  inexplicable  Onlwa  thbkpp^lrrtmoit  i"  ■*' 
not  think  We  con  gran*  the  petlttonV  ■'■   .•' 

Duiulas—WiB  tb^:Oo^rrt'hot'4nBert'm■l^*■^*, 
tor  the  special  reason  r^rtifi^ttutt'fte'ajpfc'"- 
not  necessary?  ';  :."  *'"' '     '     '  '     ., 

•  ■•.'  HiMttotr&miiimim its**      ■ 

Jundas;  OooHas  and  vTilaon.  0L8.  ^>W»^f: 

.  _„B?  t«ftfslarr)r  'ri*eHJ«MI•f*»-,*■' 
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IN  THE  COURT  OF  SESSION,  Ac. 


lTf*  J«ty  18-52. 

First  Division. 

No.  313—M.uiy  Ann  M'Murray,  Pursuer,  v. 

M 'Murray's  Tsctteeb,  Defmd&n. 

J-wgitlm-Veating- Patent  and  Child-Personal  Bar— A  latreharit 
loft  a  sttiltntfihlia  lehkh,  Aa  eoawyad  /ui  whole  propert)  toatktin 
ptfrtict  nanieiut  truttee'.and  also  at  tutort  arid  curatort,to  his  chit- 
dren,  dtr/dling  them,  during  hit  irldow't  life,  to  mulct  payments  to 
'•  Nertinfaally;  for  her  own  support,  and  thai  if sack  of  the  ekifdren, 
.dtM'Mifer  atatk,  Ci  du-idt  -Jt  tcholt  among  rtW  tfe&frarif  roily. 
.  .  T(*ft  tq^WiPgwrfioVfti  tfw  tettk^ent,  took  onc.third.ohht  frwt  «*- 
eu/ry  (ft  j  lis  relieve.  i?nd,  wiaVra  tuimittiou  mttrtainlo  bciieeen 
An-  and  f/ie  tnttttii,  aits  found  entitled  to  miicK  larger  kayntat fm- 
'    milntf  for  the  Mtpporl  of  tkt  children,  tkontMrt  autUvioad'by  the* 
■Sftfc— it,     .411  tit  children  hating  dud  in  atinarity.-.ratjii  dhb 
Ohugtotr — Held,  L  rial  ienifcj  A;r  awn  ihnit-.af-  kgiiin,  the 
R«  entithd,  at  rcpnunting  htr  denoted  brother*  and  sitter*,  to 
claim  tht  tharr  of  Itftiiitn  that  each  of  tketn  eotid  hate  eiainitd.    2. 
That  the  tut*  (hut  entitled,  under  deduction  qf  lite  jiayiwiits  ittudt. 
viler  the  dteretJtrbiiral,  re  otu-ihird  of  lbs  fret  •rxotultg  of  her 
fiithrr,  with  interttt  from  hit  death,  bat  not .  Is  tkt  prafift  mads 
thereon  by  the,  mutes:,  aho,  tinder  poteen  tottfnrtd  by  the  set  ■la- 
ment, had  tarried  on  tht  tnuUr't  dutimsi,    &  i  An/  iter  claim, 
either  in  htr  own  rit/hl  or  as  executrix,  mat  net  barrtil  by  tht  plea, 
that  the  had  takta  'benefit  by  tht  telUrntnt,  in  ntpeet  of  tht  pay. 
ntnu  made  for  her  tenia/ under  the  dune-arbitral. 
The  late  George  M'Murray,  merchant  In  Glasgow, 
died  in  April  1837,  leaving  a  settlement,  by  which  he 
conveyed  his  whole  estate  to  the  defenders,  as  trustees. 
Tbe  purposes  of  the  trust  were — 1.  Payment  of  debts. 
2.  Payment  of  an  annuity  to  the  truster's  widow  of  ,£15 
{kef  annum.     3.  Payment  to  her  of  £i  per  annum  for 
the  support  of  each  of  the  truster's  children.     4.  Pay- 
ment of  £30  to  each  of  his  daughters  on  marriage  or 
majority.     Tht  fifth  purpose  was  as  follows: — 

"  Ou  the  death  u(  my  paid  sponse,  my  said  trustees  Khali  sell 
and  dispose  of  my  whole  means  and  estate,  heritable  and  movc- 
alile,  of  which  I  may  die  possessed,  and  convert  the  same  into 
money,  anil  they  ahull  divide  the  proceeds  thereof  among  my 
children  befoie  named,  and  any  other  child  or  children  that 
may  be  born  to  me  of  my  present  marriage,  equally  among 
t lie tn,  share  and  share  alike  ;  deducting  always  from  their  re- 
spective share  or  shares  such  sum  or  sums  as  shall  have  been 
previously  paid  to  any  of  my  children  upon  their  marriage  or 
otherwise,  and  winch,  provisions  to  my  children  shall  bear  in- 
terest from  the  first  term  of  Whitsunday  or  Martinmas  after 
the  death  of  my  said  spouse,  and  be  payable  to  them  on  their 
respectively  attaining  the  years  of  majority,  with  power,  never- 
theless, to  my  said  trustees,  at  any  time  to  advance  to  any  Eon 
or  eons  such  part  of  their  provisions  as  to  my  said  trustees  shall 
seem  proper  for  fitting  them  out  in  life  :  Declaring  that  the 
provisions  to  my  said  children  shall  not  become  rested  inte- 
rests in  them  until  the  ropectiveterriM  of  payment  thereof,  but, 
on  the  death  of  any  of  them  before  such  torn  of  payment,  the 
provision  to  any  of  them  so  dying,  leaving  lawful  issue,  ahull 
1m  4i  vW'Ml  equaijy  among  bis  or  her  issue  alive  at  the  period 
<*f4bje[d«rth.uf  uijrsaid  spouse,  and.  failing  such  Issue,  shall  be- 
c«fli»,|a#ee4,  and.  the  share  or  shares  of  inch  child  or  children 
■o  deceasing  without  leaving  lawful  issue,  shall  accresce  to, 
and  be  divided  amongst  my  surviving  children  equally,  share 
andsnare  ante." 

'■Chose  provisions  were  declared  to  be  in  full  of  all 
claim  of  terce,  legitim,  bairns'  part  of  guar,  heirship 
moveables,  and  other  demands,  legal  or  conventional. 
Fu41,*awfire  were  given  td  ir+e  trustees  to  sell  and  dis- 
pose oi  the  estate,  stock  in  trade,  &e.,  and  to  wiurj  up 
the  business  carried  on  .by  the  truster,  i  in  mediately  upon 
his  death,  or'  to  continue  the  same  for  such  period  as  the 
trustees  '' rAalleoMider  ft  for  tie  fasten  I  and  advantage 
of  tbfjf&tfe."  i  ■  .,  ■     . 

.  &csbsvsjttBBt  .to  the  daieofhis  seUicraent,  Mr,  M'Mur- 
ray s  property  increased  greatly,  so  that  hie  widow  re- 
pudiated the  settlement,  and  claimed  her  jus  rtlidai, 


which  was  pud.  She  also  claimed  an  additional  allow- 
ance for  the  support  of  the  children ;  and,  under  an  ar- 
bitration entered  into  between  her  and  the  defenders,  the 
latter  were  i'pun.;!  liable  in  payments  for  their  support, 
qui  of, the  anunal  proceeds  of  the  estate,  very  mueb  ex- 
ceeding the.  father's  provisions. 

Mr,  ftl'Murray*s  property,  at  the  time  of  his  death, 
amounted  to  between  ,£3000  and  £1000.  The  defen- 
ders considered,  it  advisable,  in  terms  of  the  power  given 
them,  to  continue  the  business,  and  the  result  was,  that 
after  payment  of  the  third  share  of  free  executry,  as 
jTih  rdictm,  the  estate  increased  to  ,£6000,    . 

The  truster  was  survived,  by  six  children,  all  of  whom, 
with  the  exception  of  the  pursuer,  died  iu  minority. 

The  present  was  an  action  at  the  instance  of  the  sur- 
viving child,  on  her  attaining  majority,  con  eluding  against 
the  defenders  for  payment  of  .one-third' shore,  of  her 
father's  free  executry,  in  name  of  legijjin,  one  sixth 
share  of  which  she  claimed  in  her  own.  .right,  'and  the 
rest  as  executrix  of  her, deceased  brothers  and  sinters, 
with  the  accumulating  profits  made  thereon  Btaee-bcr 
father's  death. 

The  defenders  anmntrtd — 1.  The  pursuer  having  taken 
benefit  by  her  father's  settlement,  by  receiving  payment 
of  the  sums  awarded  to  her  in  the  arbitration,  was  not 
cutitled  to  repudiate  that  settlement,  and  betake  herself 
to  her  legal  rights.  2.  The  provisions  in  the  settlement 
being  expressly  declared  to  be  in  full  of  all  claims,  legal 
and  conventional,  the  right  to  legitim  was  thereby  ex- 
cluded,unless  claimed ;  and  the  deceasing  children  having 
died  without  electing  to  betake  themselves  to  their  legal 
rights,  the  pursuer  could  not  claim  legitim  as  represent- 
ing them.  3.  At  any  rate,  the  pursuer  was  not  entitled 
to  the  profits  made  on  the  legitim,  but  only  to  one-third 
of  her  father's  free  executry,  with  interest  from  the  date 
of  his  death. 


"  Xole.— The  Lord  Ordinary  reports  this  case  because  it  was 
contended  that  it  must  be  ruled  by  the  decision  in  Stewart  and 
others  v.  Stewart  and  others,  reported  under  date  20th  Dec. 
1661.  That  case,  certainly,  fans  great  bearing  upon  the  pre- 
sent, though  in  some  respects  different;  but  the  Lord  Ordinary 
is  unwilling  to  adopt  or  extend  its  application,  at  lea^t  accord- 
ing to  the  view  which  ifas  pressed  to  him  in  argument,  since 
he  cannot  well  reconcile  it  to  other  Important  ca>es,  particu- 
larly that  of  Fisbsrs  e.  Dixons,  loth  June  1840,  and  the  prin- 
ciples of  law  there  given  effect  to. 

."  Upon,  several  points  the  Lord  Ordinary  can  entertain  no 
doubt.  •  la  the  fir  it  place,  he  holds  It  to  be  clear  law,  that  legi- 
tim vest*  in  a  child  by  more  survivancc  of  the  lather,  and  that 
no  claitn,  or  any  proceeding  by  the  child,  is  necessary  to  com- 
plete yia. vesting.  The.  Lord  Ordinary  means  that  the  right 
vu*ts,  -  Thin,  will  not  interfere  with  the  rights  or  duties  of  an 
e«e«uj«r  ui  liis  administration  for  the  purpose  of  realising  the 
executry,  and  paying  the  debts  of  the  deceased,  which  are  pre. 
feralile,  to  any  claim  of  succession,  cither  at  law  or  under  will. 
The'  legitrm  atactics  to  a  definite  portion  of  the  freo  sfteos- 
fton  !#oly(.'uot  td  any  parMiralar  property,  and  ia  this  reject 
iMWtB  differ,  from, ntt  heir's  claim  Itir  helnhip  raoveabtea  -Rut 
the  right  vests,  and,  as  vesting,  would  pass  to  tbu  executors  of 
a  chill)  who  died  after  Burtdvinp;  his  father. 

''In  the  mil  place,  if  the  legitim  be  not  barred  by  aetennp. 
(Ml  eontrict  of  matrtngo,  the  father  carnal  ly  any  act  of  his 
stimppclut'tbeUgitlm,  supposing  fre«  succession  existed  so  as 
tdiiutiitii  a  fund  for  the  legitim  ;  it  can  be  barred  only  by  the 
act  9f  the  child  himself.  The  father  may  execute  a  settlement, 
making  testamentary  provisions  In  favour  of  a  child,  but  the 
child  is  not  obliged  to  adopt  these,  howaaex  wise  and  benevo- 
taftt  to wvashii  children  the  father's  intcntijnaroii/ have  been; 
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though  the  provisions!  he  proposes  shall  bo  better  adapted  to 
the  temper  aud  situation  of  his  children — much  better  possibly 
Ulan  their  legal  provisions—  the  children  may,  to  tUcir  own 
prejudice,  reject  them.  A  child  ma;  take  Immediately  a  sum 
of  money,  instead  of  an  annuity  well  secured  for  his  own  life, 
and  a  sum  for  his  family  after  his  decease.  The  father,  in  his 
settlement,  may  present  a  child  with  a  provision  for  his  option 
In  place  of  bis  legal  provisiun,  but  it  is  in  the  option  of  the 
child  to  take  bis  father's  provision  or  not. 

"  In  the  case  of  Fishers  v.  DIxons,  the  strongest  effect  was 
given  to  this  principle  ;  for  although  there  was  a  great  differ- 
ence of  opinion  In  the  Court,  the  resulting  Judgment  was,  that  a 
child's  acceptance  after  the  father's  death  of  a  testamentary 
provision,  and  the  discharge, express  or  implied,  of  the  legitim, 
did  not  operate,  in  favour  of  the  other  children,  to  increase  their 
legitim.  but  operated  In  favour  of  the  general  dispones  under 
the  settlement, — and  upon  the  plain  ground,  that  the  legitim 
vested,  and  that  the  discharge,  being  the  discharge  of  a  vested 
right,  tn tut  operate  In  favour  of  the  general  disponeo  by  whom 
the  right  was  satisfied,  and  not  in  favour  of  the  other  children. 
The  nght  of  the  disponce,  in  the  case,  was  founded  upon  the 
vesting  of  the  right  in  the  child. 

'•  If  the  case  therefore  of  Sltaart  be  held  to  have  settled  this 
principle — and  so  it  was  stated  in  argument — that  legitim  does 
not  vest  without  claim,  while  the  voluntary  provision  by  the 
father  vests  without  any  such  claim,  the  Lord  Ordinary  humbly 
thinks  it  would  require  to  be  very  well  re-considered, — at  least 
be  Las  very  great  difficulty  in  reconciling  it  with  the  decision 
in  the  case  of  Filbert,  or  with  the  admitted  principles  of  law. 

"No  doubt  the  father's  voluntary  provision  rests  by  the 
child's  survi van cc,  but  not  more  than  the  legitim,-and  with  this 
difference  in  favour  of  the  legitim,  that  the  legitim  is  matter 
of  right  as  against  the  father,  and  that  the  father's  provisions 
shall  not  ba  effectual  to  exclude  the  legitim,  unless  the  child 
consents  to  part  with  that  right.  There  Is  no  claim  necessary 
in  the  one  case  any  more  than  in  the  other,  but  it  is  for  the 
Child  to  say,  especially  if  he  be  of  competent  age,  whether  he 
shall  take  the  one  provision  or  the  other. 

"Circumstances  have  arisen  in  which  some  difficulty  has 
been  held  to  attend  the  exercise  of  the  child's  right  by  others, 
in  name  and  as  in  right  of  the  child. — Mackintosh's  Trustees 
v.  Hamilton,  7th  Dec.  1828.  It  has  been  held,  that  the  privi- 
lege of  choice  is  to  much  personal  to  the  child,  that  selection 
could  not  be  made  against  bis  interest,  and  against  his  will, — 
that  It  might  not  be  in  the  power  of  a  husband  obaralut,  or 
his  creditors,  to  insist  that  the  wife  should  take  her  legitim, 
bo  as  to  give  immediately  available  fund  to  the  prejudice  of 
riyhts  under  her  father's  settlement,  better  for  her,  just  because 
that  settlement  limited  her  to  a  liferent,  excluded  perhaps 
her  husband's  creditors,  and  secured  succession  to  her  children. 
But  that  judgment  depended  upon  a  different  principle ; — not 
that  the  legitim  did  not  vest,  for  it  vested  as  much  as  the 
legal  provision,  nor  that  anything  of  the  nature  of  a  claim  was 
necessary  to  its  vcBtlng,  but  simply  that  the  right  of  the  child 
to  either  provision  could  not  be  exercised  to  Its  prejudice  by 
a  third  party  In  Its  name. 

"The  doctiiue,  that  the  legitim  vests  in  the  child  and  pus. 
ni  s  to  tho  husband  by  the  assignation  Implied  in  marriage, 
is  no  more  affected  by  this  decision,  than  it  la  affected  by  the 
droision  in  the  cose  of  the  Duchess  of  Buckingham,  18th  June 
1851,  for  that  decision  acknowledged  that  the  husband  took 
the  legitim  by  the  law  of  Scotland  ;  but,  the  marriage  being 
an  English  marriage,  it  was  held  that  the  Court,  for  the  bene- 
fit of  tho  wife,  had  power — while  the  legitim  was  not  paid, 
and  for  the  purpose  of  giving  effect  in  this  country  to  rights 
which  in  England  accrued  to  the  wife  in  respect  of  her  mar- 
riage— to  prevent  It  passing  into  the  husband's  hands,  till  the 
wife's  provisions  under  her  settlement  were  secured. 

"  If  a  child  dies  without  having  directly  or  indirectly  exer- 
cised the  option,  having  done  nothing  to  adopt  tho  provision 
by  will,  nothing  to  discharge  the  provision  by  law,  the  Lord 
Ordinary  is  at  a  loss  to  see  upon  what  ground  the  representa- 
tives of  the  child  shall  be  obliged  to  take  the  provisions  by 
deed,  in  place  of  those  by  law.  There  is  no  legal  presumption 
to  justify  snub  result,— there  is  nothing  in  tho  father's  will 
that  can  be  held  to  overrule  the  right  of  the  child  or  its  re- 

Ercsontati  vcb, — there  is  do  vesting  ot  tbe  one  set  of  provisions, 
y  the  mere  fact  of  snt  vivonce,  more  than  In  the  other.  If 
the  legal  provisions  were  of  much  greater  value  than  the  pro- 
visions by  deed,  it  would  be  manifest  injustice  to  force  upon 


the  representatives  of  the  child,  acceptance  of  the  prr.vi.it 
by  deed.  If  the  provisions  at*  so  different  in  character  iti 
It  is  difficult  to  make  a  comparative  estimate  npoo  skr* 
pecuniary  principles,  who  shall  exercise  tbe  option,  if  msu> 
representatives  of  the  child,  railing  the  child  itself  f  ftaij 
for  the  Court  to  exercise  the  option.  The  father  csnai '. 
said  to  hare  exercised  Ik  The  law  will  lean  In  favom  of  u< 
legal  provisions,  rather  than  of  those  which  the  father  edit  h-: 
substituted  for  bis  own  purposes,  possibly  to  relieve  St*-i 
in  part  of  his  own  obligations,  and  in  the  regulation  eftwn. 
succession.  But  the  true  principle,  the  Lord  Ordinal  f  if-.; . 
bends  to  be,  that  the  right  of  the  child  to  either  pr&ttr-- 
passes  to  its  representatives  with  the  right  of  choice,  ml  lix 
lf  the  child  has  died  without  tho  exercise  of  choice,  it*  tt[» 
sentatives  may  competently  make  their  selection  in  rigilii 
the  child.  They  cannot,  in  that  case,  exercise  the  rip.i  h 
the  prejudice  of  the  child. 

"  The  question  to  which  the  Lord  Ordinary  has  rdoni 
and  which  he  cannot  think  settled  by  the  case  of  btesart,  i 
here  directly  raised.  The  father  died,  survived  by  six  bjst 
children,  leaving  a  settlement,  by  which  be  gives  la  ih.li  da* 
a  voluntary  provision  in  satisfaction  of  legitim.  YiitJtix 
children  die  under  majority,  and  without  having  door,  ti- 
thing to  discharge  the  legitim,  or  select  the  voluntary  pen- 
sion. The  surviving  child  becoming  of  age,  demand)  It-fla 
fgr  herself,  and  for  her  brothers  and  sisturs  whom  she  np» 
sen ts.  To  the  claim  in  her  own  right,  there  seems  to  iit 
answer ;  to  tbe  claim  for  her  brothers,  and  sisters,  On  Lot. 
Ordinary  sees  no  answer, — unless  it  be  (bond  in  the  CM  i 
Stewart,  and  It  is  for  this  reason  that  the  Lord  OrUhkin  u 
taken  the  present  caso  to  report 

"  The  Lord  Ordinary  has  referred  to  a  difference  betvtu 
tho  present  case  and  the  case  of  Stewart,  namely,  thai  tactic 
drea  who  claimed  legitim  on  t tie  part  of  the  deceased  chttfft* 
had  all  of  them  accepted  the  voluntary  provisions,  sai  a 
charged  their  own  claim  of  legitim.  This  operated  is  tn 
ways— jfrM,  as  Bhe wing  that  tho  voluntary  provisions  wtrto* 
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into  operation  another  principle,  that  of  approbate  anJ  rest. 
bate,  on  the  ground  that  a  child  having  approbated  the  mo- 
ment by  choosing  the  voluntary  provisions  for  biuueiiba-1 
not  reprobate  the  settlement  in  right  of  a  brother  or  as* 
deceased,  whom  he  represented.  The  Lord  Ordinary  beisav 
doubt  of  the  validity  of  either  of  those  views ;— altltMgb  ss 
latter  has  great  support  from  the  cose  of  the  Duke  of  flaw)' 
bam,  loth  Dec.  1848,  the  circumstances  are  not sjnuh*, «*i 
the  Court  hold  that  bis  Grace  was  barred,  because  it  ra  ia- 
foesible  to  distinguish  between  a  claim  for  legitim  msastjt 
husband,  and  a  claim  directly  In  his  own  right  Korean.  ■* 
case  of  Stewart  is  not  reported  as  having  bena  dadoed  at  b> 
rule  of  approbate  and  reprobate. 

"The  Lord  Ordinary,  in  the  matter,  is  icclfceod  to  tot  ft* 
pursuer  entitled  to  the  whole  legitim  fund  in  bar  own  risk 
and  In  right  of  her  deceased  brof  " 

tlier  of  opinion.  Hi  nl  I  tin  li  ipnin  i  n  in  mil  n mil  tin  I  In  fai/ssi 

and  the  profits  made  upon  it  by  continuing  the  fathertas* 
The  fund  of  legitim,  and  the  shares  of  tbe  obilaVrn,  •*>• 
posed  to  risk  in  that  trade,  the  children  beta*  all  of  as* 
minors  at  the  time,  and  the  Lord  Ordinary  Hawks  law* 
entitled  to  have  nn  accounting  for  the  profit*  It  fa  Ms  sW 
the  disponees  do  not  propose  to  apply  the  peafiatbiSadrMt 
personal  use;  but  the  principle  onwUek  nttaats  hnsssi 
entitled  to  the  profits  on  trade  conducted  with  tetii  ess* 
reaches,  it  is  apprehended,  tlr  vrni  n1  nsss.  Ilisjejfr  asstsr 
be  carried  on  under  tbe  father's  will,  and  sri  amflj  fir  fit 
Benefit  of  the  estate." 

The  pursuer  plmtM— 1.  That  her  cawhu  ws*  tfi 
barred  by  anything  that  had  taken  place  xxsfivaTseiesV 
mission.  The  children  were  no  part  tea  ttsilit.  4*. 
made  under  it  was  made-  solely  by  tho  Mather. 
right  to  claim  legitim  verted,  wrthoot 
each  of  tho  deceased  children,  outhsli 
It  was  in  htmii  ot  them  when  Hit 
as  representing  them,   socceedeu  ■saasssi  -  ■ 

Dixon,  2  Bell's  App.  p.  68,  par  LtifttSJMatam  «V! 
The  share  of  the  legitim  mil  If  |«e|sjjfrlfr«rsi  "n* 
dren;  and  the  trustees-,  who  ware  •ftppssJpMN**' 
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mtoTS,  having  employed  the  property  of;  the  wards  in 
Jo.  were  bound  to  make  good  the  profits.— 2  Wil- 
ms on  Executors,  pp.  1409,  1410,  1566. 
The  defenders  answered — The  question  of  the  pur- 
r's right  to  legitim,  as  representing  the  deceased  chil- 
li, was  settled  by  the  decision  in, Stewart,  referred -to 
the  Lord  Ordinary.     It  «n  ft  mistake  to  say  that 

claim  to  legitim  vesta  to  the  effect  of  transmitting  to 
reecntatives.  The  right,  once  claimed,  vests  no  doubt 
hout  confirmation,  and  transmits.  But  unless  the 
in  be  made  by  ths  child,  tha.. right  of  election  falls, 
.  his  representative  is  not  entitled  to  demand  the 
il  provision  in  place  of  that  made  by  the  father.     In 

view,  the  child's  right  being,  according  to  the  pur- 
r's own  doctrine,  merely  ths  right  of  a  creditor,  she 
Id  not  be  entitled  to  more  thau  the  interest  ou  her 
t  from  the  date  of  its  becoming  due. 
This  day, 

erdPvaidmt. — Tlie  points  urged  in  answer  to  the  claim  of 
[in  ware  three.  The  purposes  of  the  lata  Hr.  M'Murray'a 
lemeni  are  contained  In  the  tuoad,  third,  and  fourth  heads 
.hat  deed;  the  jijlh  clause  disposes  of  the  residue.  The 
ow  repudiated  the  settlement,  and  betook  herself  to  her  jttt 
tt.  At  M.' Murray's  death,  the  estate  amounted  to  about 
XI  in  all.  The  whole  of  the  children,  except  the  pursuer, 
dear],  mid  the  pursuer,  as  executor  uf  Iter  deceased  brotliers 
sister.",  claim*  not  only  her  own  share  ol  the  legitim,  but 
r  shares  also.     The  firit  objection  made  tu  tills  claim  is, 

the  pursuer  has  taken  beneBt  by  the  settlement,  and  there- 
cannot  claim  legitim.  This  objection  applies  to  the  pursuer's 
claim  for  legitim,  as  well  Ba  to  her  claim  as  representing  her 
hcrj  and  sisters.  It  ia  founded  ou  the  soma  given  for  the 
tort  of  the  children  under  the  decree-arbitral.  I  flo  not  think 
.■are  any  grounds  for  this  objection.  The  advances  referred 
era  payments  to  the  mother  for  the  support  of  (he  children, 
were  minors.  There  was  nothing  of  the  nature  of  election ; 
ibildren  were  not  parties  to  the  transaction  at  all.  It  was 
rrangement  with  the  mother,  and  not  an  flection  oh  the 
of  the  children  in  any  sense.  The  teamd  objection  is  one 
'nnt  importance.  It  relates  to  that  part  of  the  pursuer's 
i  which  she  makes  as  executrix  to  her  brothers  and  sisters, 
imounts  to  this,  that  the  provisions  left  to  them  were  in 
if  their  claim  uf  legitim — that  they  died  without  claiming 
ui — and  that,  in  these  circumstances,  the  legitim  did  uot 
in  them,  and,  accordingly,  did  not  transmit.  This  plea  is 
d  on  the  decision  in  the  case  of  Stewart ;  and,  to  uuder- 
I  that  case,  we  must  look  to  the  points  which  had  been 
i.i  In  our  law  previous  to  that  decision.  How,  I  think  that 
m  does  vest  to  the  effect  of  transmitting.  The  decision 
tlier  o.  Dixon  is  conclusive  of  that.  I  think  the  principle 
e  stated  is  essential  as  the  basis  of  that  decision.  That 
iple  was  conceded  even  by  some  of  the  Judges  in  the  miau- 

Lnrd  Jeffrey  especially  admits  it,  snd  that  decision  has 
adopted  since,  and  followed  by  others.  I  know  Lord 
rtift  uses  some  expressions  which  have  been  interpreted 
an,  that  ail  that  vests  In  the  child  is  a  right  to  claim. 
iw  no  authority  fur  saying  thst  the  right  which  vests  in 
liid  is  merely  a  right  to  claim — a  right,  uot  to  the  legitim 

but  only  to  claim  the  legitim,  which,  if  not  exercised, 
in  the  dentil  of  the  child.  I  do  not  think  that  was  what 
Mijiicreiff  meant.    1  think  (hat  would  be  a  novel  doc- 

Iii  t  lie  general  case,  one  would  say  a  party  cannot  claim 

0  which  he  has  HO  right;  and  how  uau  thai  doctrine  apply 
case,  where  there  is  no  room  for  optii.ii,  where  the  child, 

£  no  opimrtunity  to  claim,  dies  without  hating  done  so? 
h  a  case,  dues  l tie  right  fall?  If  the  right  to  legitim  vests 
ansmits,  it  appears  to  me  thst  the  father,  by  making  a 

1  provision,  cannot  alter  thnt  right.  The  circumstance 
giving  an  option  cannot  alter  the  right  of  the  child;  lie 

t  compel  his  child— he  can  only  tempt  him  to  give  up  his 
ii.  It  is  only  by  yielding  to  that  temptation,  and  taking 
urision,  thst  the  child  loses  the  legitim.  I  think  Lord 
"tin's  expression!  were  not  intended  to  apply  to  this, 
i  of  the  law  of  legitim  ;  I  think  they  were  only  intended 
explanatory  of  bis  views  on  the  esse  of  Fisher,  sod  had 
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no  reference  to  llie  abstract  question,  whether  legitim  does  vest. 
Then,  does  the  decision  in  Stewart  affect  this  matter,  and  how  r 
It  may  be  a  question  of  circumstances,  as  to  the  presumption 
Whether  or  not  the  child  bus  accepted  ths  provision — whether 
he  tins  yielded  lo  the  temptation  and  relinquished  hie  legal  right. 
That  may  be  a  question  of  circumstances ;  and  it  Is  difficult  to 
say  "whether  circumstances  may  not  be  such  that  it  is  to  be  held 
thst  the  child  has  yielded  to  the  temptation.  But  the  decision  in 
Stewart,  if  it  encroaches  on  the  principle  I  have  slated  above, 
I  should  almost  think  introduces  a  novelty  into  our  law,  nml 
encroaches  on  the  principle  of  the  decision  in  Fisher  e.  Dixon. 
But  I  do  not  thif.k  that  the  decision  in  Stewart  was  Intended 
to  oppose  the  principle  of  the  decision  in  Fisher.  I  think  it 
must  have  gone  on  some  of  the  views  referred  to  In  the  note  of 
the  Lord  Urdinnry.  I  do  not  say  that  I  would  have  concurred 
in  that  decision— that  is  a  different  matter;  but  unless  I  could 
see  that  the  decision  was  given  in  direct  contradiction  to  that 
of  Fisher,  I  must  say  I  prefer  the  decision  in  Fisher,  and, 
therefore,  am  inclined  here  to  hold,  with  the  Lord  Ordinary, 
that  the  right  to  .legitim  vested  in  the  deceased  children— that 
nothing  was  done  which  shews  that  they  relinquished  it — and, 
therefore,  the  right  still  to  make  the  election  remains  In  the 
pursuer,  as  regards  both  herself  end  her  brothers  and  sisters. 
So  far  I  think  the  pursuer's  case  good.  Then  there  Is  the  third 
Objection,  with  reference  to  the  calculation  of  tile  fund  from 
which  the  legitim  is  to  be  taken,  which  has  given  me  more 
difficulty  than  the  other.  Whet  is  the  position  the  trustees  take  f 
They  carried  on  the  business  of  the  deceased  to  a  proflL  In 
conducting  the  business  in  this  way,  they  employed  the  whole 
fnnds  of  the  trust,  including  the  fund  of  legitim.  The  carrying 
on  of  the  business  was  sanctioned  by  the  father;  ami  if  the 
children  had  abided  by  the  settlement,  the  profits  would  have 
gone  to  them .  Were  the  trustees  bound  tu  suppose  the  chil- 
dren would  not  sblde  by  the  settlement  7  Thnt  raises  the  v.ry 
important  question,  whether,  if  these  trustees — I  view  these  par- 
ties now  as  trustees,  not  ss  executors — were  entitled  to  go  on 
with  the  management  of  the  fund,  not  being  bound  to  know 
what  the  children  were  to  do,  and  being  ready  to  pay  the  pro- 
visions in  terms  of  the  trust-deed,  the  fact  of  this  claim  of 
legitim  hanging  ov*r  them,  which  might  eventually  be  brought 
forward,  I*  a  reason  why  they  shonld  ns*  apply  the  fund  In  the 
way  they  did.  I  think  there  was  no  Impropriety  in  their  ap- 
plying (he  fund  as  they  did.  It  was  not  the  legitira  which  was 
employed.  The  legitim  was  a  debt  to  be  claimed,  and  to  be 
paid  when  claimed, — the  debt  being  a  certain  share  of  the 
estste  as  at  the  father's  death,  with  interest  up  to  the  lime  it 
was  claimed,  just  like  sny  other  debt  on  the  estate.  Locking 
st  the  question  in  that  point  of  view,  I  see  no  ground  for  hold- 
ing that  the  profits  are  to  form  part  of  the  fund  of  legitim.  It 
cannot  in  any  view  be  said  that  they  fonrr*part  of  the  legitim, 
or  that  the  trustees  are  to  be  accountable  to  the  children  for 
them.  It  appears  to  me  that  the  trustees  were  managers  of 
this  estate;  snd  that  the  legitim  is  a  debt  on  the  estate.  The 
children  are  entitled  to  that  debt,  snd  the  Interest  thereon,  but 
not  to  the  profit*.  The  children  could  hardly  make  a  claim  for 
profits,  except  on  the  ground  of  unwarrantable  use  of  the  funds. 
Then,  if  these  parties  are  nut  liable  for  the  profits  as  trustees, 
are  they  so  as  executors  1  Was  there  any  duty  incumbent  on 
them  as  such,  which  renders  them  liable  as  having  failed  therein  ? 
In  the  fint  place,  the  action  is  not  laid  in  that  way.  In  the 
i-rond  place,  I  do  not  think  they  have  done  anything  wrong. 
What  could  they  do  but  make  a  claim  on  themselves  as  trus- 
tees 1  For  what?  For  not  having  paid  this  debt.  But  the 
trustees  were  not  bound  to  pay  it  till  the  election  was  made. 
Then,  should  the  executors  have  exercised  the  option  for  the 
children?  I  am  not  able  to  say  they  should  :  That  ia  a  very 
delicate  affair.  I  am  not  even  prepared  to  say  that  the  trustees 
and  executors  would  have  had  power  to  excreta  the  potion  ; 
but  I  certainly  cannot  say  they  did  wrong  in  nonexercising 
it.  Then,  looking  to  these  parties  as  trustees,  it  was  Imports nt 
to  carry  on  the  business  for  the  benefit,  not  of  the  children,  but  of 
the  estate  under  the  settlement.  The  profits,  therefore,  can  only 
be  claimed  under  the  settlement  as  part,  of  the  residue  ;  they  , 
csnnot  go  as  legitim.  In  this  sction,  accordingly,  the  pursuer 
is  only  entitled  to  the  amount  of  legitim  as  at  the  father's  death,-' 
with  Interest,  deducting  the  payments  made  for  education  sod 
support. 

Lard  Ciminghams. — I  have  rather  formed  .an  opinion  cidncl- " 
dent  with  that  of  the  Lord  Ordinary  on  both  the  points  raised   ' 
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On  the  first  point,  tho  observations  of  jour  Lordship  are 
complete  and  incontrovertible.  Heie  the  party  who  claims 
lur  own  and  (he  other  shares  of  the  legitim,  has  been  La  pupil. 
larity  and  minority  till  a  recent  period,  and  the  relations,  to 
whose  snares  she  has  succeeded,  all  died  in  minority — so  they 
could  exercise  no  option  to  exclude  them  ;  and,  therefore,  the 
case  of  Stewart  is  inapplicable  here.  This  is  the  simple  case 
of  a  child,  who,  having  lately  arrived  at  majority,  claims  her 
Own  share,  and  the  shares  of  her  brothers  and  Bisters,  of  legitim, 
undischarged  In  any  way  by  ber  and  ber  predecessors.  In 
such  a  case,  the  right  of  option  has  been  ascertained  by  deter- 
minations, both  of  this  Court  and  the  House  of  Lords,  altoge- 
ther Insurmountable. 

On  the  ttcend  question,  I  am  also  disposed  to  concur  with 
the  Lord  Ordinary,  that  the  pursuer  is  entitled  to  legitlm  out 
of  her  deceased  father's  effects,  with  a  share  of  all  the  aeendng 
profit*  made  by  his  trustees  while  trading  with  the  pursuer's 
money.  The  present  Is  a  stronger  case  than  most  analogous  de- 
cisions either  in  this  Court  or  in  England.  The  father  here  was 
bound  to  know  that  the  legitim  was  not  his,  but  the  property 
of  hie  children;  he  had  the  legal  right  of  administering  it  dux. 
ing  his  life,  and  he  should  have  directed  it  to  be  set  apart  and 
invested  for  behoof  of  the  children  on  his  death.  Instead  of 
that,  he  conveyed  it  away  to  trustees,  and  gave  them  power 
to  carry  on  the  business  with  his  children's  money,  which  Is 
done  for  about  15  years,  and  a  urge  profit  bas  been  realised. 
It  strikes  me,  that  if  the  legatees  do  not  get  the  profit  made 
out  of  their  money,  according  to  a  well-known  rule  long  recog- 
nised both  in  our  practice  and  in  that  of  England,  the  claim 
for  profit,  made  by  gnardians  and  their  successors,  on  infants' 
funds,  may  be  held  as  abrogated  in  our  system. 

Lerd  Ivory. — On  the  firA  two  points,  I  am  rather  Inclined  to 
agree  with  your  Lordship.     On  the  fint,  I  have  no  doubt  at  all 
On  the  ttamd,  I  adopt  the  Lord  Ordinary's  view,  that  legitim 
rests  iptojurt,  without  any  necessity  for  the  claim  being  made, 
and  transmits.    The  provision  In  the  settlement  vests  no  doubt 
in  the  same  way ;  and  if,  before  any  election  is  made,  a  repre- 
sentative of  the  child  oomes  in,  each  of  them  transmits  with 
the  name  force  as  the  other,  and  the  right  of  election  transmits 
also.    It  Is  settled  law,  that  there  is  no  power  by  which  the 
Court  cart  deprive  a  child  of  both  these  rights,  for  the  decision 
in  Btuwart  oomec  to  this,  that  the  child  is  to  have  neither.    I 
cannot  sanction  such  a  doctrine.    If,  therefore,  that  case  is  to 
be  viewed  as  decided  on  the  general  principle,  It  is  one  which 
clearly  goes  in  the  face  of  all  the  leading  decisions.    But  I  do 
not  think  it  was  so  meant.    1  do  not  think  the  Court  meant 
to  overturn  what  was  then  law.    If  it  is  said  that  the  Court 
went  on  the  special  circumstances  of  that  case,  the  sufficient 
answer  for  the  pursuer  Is,  that  those  circumstances  do  not 
occur  here.    On  the  one  hand,  therefore,  there  are  not  the  same 
specialties  here  as  there ;  and,  on  toe  other,  if  that  case  was 
decided  on  the  general  principle,  I,  like  your  Lordship,  prefer 
the  former  decisions.     My  difficulty  Is  on  the  third  point,  and 
I  should  have  wished  to  come  to  the  same  conclusion  as  Lord 
Cuningbame.    Bat  when  the  nature  of  this  case  Is  looked  Into, 
and  the  nature  of  those  cases  in  which  the  profits  have  been 
allowed,  it  is  clear  that  the  present  case  does  not  come  within 
the  same  c1.uk     The  claim  of  legitlm  is  a  debt.    In  the  ordi- 
nary case  of  a  debtor  In  business,  the  estate  from  which  the 
debt  is  to  be  paid  is  put  in  peril,  but  the  creditor  does  not  get 
the  profits.    Bo,  in  such  a  case  aa  the  present,  where  the  trust- 
estate  is  debtor  to  the  child,  the  creditor's  claim  remains  against 
the  estate  just  the  same  as  it  always  was— a  claim  to  be  paid 
with  interest,  but  nothing  more.    Legitim  is  a  claim  of  debt. 
Suppose  a  party,  thinking  be  has  right  to  disgiose  of  his  whole 
property,  leaves  all  of  it  to  certain  of  his  children,  aid  ban 
r, — if  the  children  to  whom,  the 
possession,  and  used  the  estate 
,e  excluded  child,  on  his  claim- 
profiltt  T  It  would  not.    Nor,  on 
worse  off  in  consequence  of  his 
nriness  turned  out  ill,  they  would 
m  their  own  means.    Here  the 
repudiates  the  settlement;  she 
towers  coniei  red  by  the  truster, 
itaining  the  estate  in  trade.    If 
e  is  a  creditor  entitled  ' 


so,  that  [fit  had  been  necessary  to  fall  back  on  the  dead's  rut, 
I  should  say,  even  if  the  trustees  were  not  to  be  personally  rr- 
spon9ilHc,tbedead'spartmustcomeIn.  The  child  is  a  cteissw 
of  the  deceased.  The  deceased  puts  his  estate  under  a  errlsuj 
management,  which  imperils  the  creditor,  and  the  dstssssi 
rnurt  therefore  be  liable  to  the  creditor  whose  debt  is  laperiM 
by  being  put  Into  trade.  But  that  Is  no  reason  why  the  erafl- 
tor  should  get  the  profits.  On  the  whole,  therefore,  I  mm 
come  to  the  conclusion,  that  the  profits  in  this  case  are  »ot  m 
be  given  to  the  pursuer.  It  is  a  very  plausible  waj  of  puttitg 
her  claim,  that  legitim  is  just  a  share  of  the  undivided  Bret, 
at  the  Cither's  death.  If  I  thonght  tbat  entered  into  the  emu* 
of  the  case,  it  would,  no  doubt,  rather  Incline  me  to  the  other 
view;  but  the  whole  execiitry  is  made  over  to  (be  trustees,  isd 
the  legitlm  is  only  a  claim'bn  the  estate. 

The  Court  pronounced .tho  following  interlocutor:- 
"  find  that  the  pursuer,  as  the  sole  surviving  child  of  u* 
deceased  George  M'Murray,  and  as  representative  of  bet  it- 
ceased  brothers  and  sisters,  is  entitled  to  one  third  part  of  tit 
free  executry  of  the  said  defunct  as  legitlm,  with  the  kgslis- 
terest  thereof  since  the  time  of  his  death,  under  dedacuea  ri 
the  sums  paid  by  the  defenders  to  or  for  behoof  of  thepusser, 
and  her  brothers  and  sisters,  since  her  father's  death  ;  but  it- 
pels  the  claim  of  the  pursuer  to  a  share  of  the  profits  of  Mi 
carried  on  by  the  trustees  :    Of  consent,  find  the  eipcfctn 


hitherto  incurred  by  both  parties  payable  ont  of  the  ti 
funds;  and,  quoad  vtira,  remit  to  the  I      "  "    " 
eeed  farther  In  the  cause." 


a  Lord  Ordinary  to  pro- 


Lord  Ordinary,  Butherfurd. — A  vt.  Dean  of  Faculty  (IfirthalTi, 
Logan  ;  Dundee  and  Jamieson,  W.8.  Antnti.— Ah.  Hot-On. 
(Ncaves),  Hure ;  Measles  and  Maconochie,  W.B.  A oatA.-W. 
Ckik— (W.G.T.) 
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IN  THE  COURT  OF  SESSION,  <feo. 


The  ctrmmstancee  are  fully  set  forth  in  the  following 
te  of  the  Lord  Ordinary  reporting  the  cense : — 
'Tbe  advocator  in  this  cue  (Hill)  bad  two  claims  against 
:  respondents,  the  Dundee  and  Perth  and  Aberdeen  Railway 
action  Company.  Those  claims  were  distinct,  and  arising: 
on  separate  grounds.  The  frit  was  for  damages  incurred 
the  course  of  the  company'  a  formation  of  their  railway;  the 
aid  was  for  injury  done  by  the  company  In  the  manage- 
r-it of  the  line  after  it  was  formed,  and  in  the  course  of 
rkiog.  Re  made  the  latter  tho  subject  of  an  ordinary  action 
ore  the  Sheriff  of  Perthshire. 

'  In  this  state  of  things,  the  parties  entered  into  a  submis- 
■i,  which  wm  under  the  Lauds  Clauses  Consolidation  (Bcot- 
d)  Act— namely,  the  8th  of  Her  Majesty,  c.  19— bo  fir  as 
srded  the  ant  olaim,  and  at  common  law  in  so  far  as  re- 
ded the  second  olaim,  which  had  been  the  subject  "of  rait 
combine  the  decision  on  these  claims  under  one  form  of 
cedars,  they  not  only  especially  empower  the  arbiters  to 
ne  an  oversman  as  authorised  by  the  statute,  but  bound 
m  to  decide  within  three  months,  as  reqnired  by  tho  sta- 
c,  and  farther,  declared  specially  that  the  submission  should 
held  to  bare  been  entered  into  under  and  by  virtue  of  the 
tbe  8th  of  Her  Majesty,  0. 19.  The  submission  contains 
tain  other  powers  consistent  with  the  reference  under  the 
lute,  and  plainly  intended  to  Identify,  in  so  far  as  the  parties 
ild,  tbe  submission  of  both  claims.  Tbe  arbiters  named  an 
■reman.  But  no  award  was  issued  within  the  three  months, 
I  this  first  submission  expired  by  the  lap's  of  three  months 
at  its  date,  the  16th  and  18th  January  1850. 
'The  parties  then,  by  indorsation,  dated  the  Tth  and  10th 
Hay  1850,  on  tbe  deed  of  snbmMon,  entered  Into  a  new 
cement,  by  which,  in  consideration  of  the  former  submission, 
1  tbat  the  arbiters  bad  accepted  and  appointed  an  overs. 
n,  and  tbat  various  steps  of  procedure  bad  been  taken,  bnt 
it  it  had  expired,  and  required  to  be  renewed,  *  therefore, 
i  without  prejudice  to  the  proceedings  which  have  already 
:en  place  before  the  arbiters  in  the  said  within  submission, 

■  parties  submitters  do  hereby  renew  the  within  submission, 
i  empower  the  arbiters  and  orersman  before  named  to  pro- 
d  in  and  determine  the  matters  submitted,  In  the  same 
f  as  if  sach  submission  bad  never  expired  ;  and  farther,  the 
i  parties  submitters  do  hereby  of  new  submit  and  refer  to 
i  amicable  decision,  final  sentence,  and  decieet-arbltral  to 
given  forth  and  pronounced  by  the  said  Hugh  Watson  and 
*r  Christie,  as  the  arbiters  appointed  by  the  parties,  and, 
case  of  difference  in  opinion  between  the  said  arbiters,  to 

said  James  Home  as  ovenman,  the  whole  claims  of  the 
ties,  as  specially  mentioned  in  the  within  written  snbroiB- 
).'  The  term  of  three  months  again  expired  in  August 
0,  without  any  award  by  tbe  arbiters.  The  arbiters,  bow. 
r,  pronounced  subsequent  orders,  which  were  obeyed  by 

parties,  and,  in  January  1861,  they  had  issued  notes  of 
gment,  which,  it  Is  alleged,  only  required  to  bereduced  Into 

formal  vhape  of  a  decreet- arbitraL  Tbe  notes  were  un- 
liable to  the  advocator,  and  in  February  1861  he  raised 
action  of  wakening  of  the  action  which  he  had  previously 
ed  before  the  Sheriff,  upon  the  ground  that,  by  the  lapse  of 
>e  months  from  the  date  of  the  renewal  of  tbe  submission 
hont  award,  the  submission  bad  expired,  and  he  was  cu- 
rd to  proceed  under  the  statute  as  re  raided  the  one  claim, 

to  prosecute  at  common  law  for  the  other. 
The  respondents  have  pleaded  that  this  action  Is  excluded 
tbe  submission — that  the  second  or  renewed  submuwlan 

not  a  submission  under  the  statute,  bnt  wan  a  submission 
ornmon  law— that  it  was  not,  like  the  original  submission, 
itcd  to  throe  months,  nor  even  to  year  and  day — that  the 
'.tea.  by  proceeding  In  the  submission  subsequent  to  the 
e  of  the  three  mouths,  bad  either  ploved  that  it  was  not 

r  intention  so  to  limit  Its  duration,  or  had  prorogated  it 
.'finitely— tbat  the  arbiters'  notes  did  not  dually  dispose  of 

matter  submitted,  and  they  were  not  precluded,  even  by 

expiry  of  the  term  of  three  months,  from  reducing  them 

■  the  formal  and  operative  shape  of  a  decreut- arbitral— and 
.  these  pleas,  If  not  effectual  so  far  as  the  statutory  claim 
involved,  were  good  at  least  to  the  extent  of  the  common 

Since  the  action  has  been  brought,  much  more  than  the 

■  and  day  has  elapsed  from  the  date  of  the  renewed  sub- 
dun  of  Augast  I860,  without  any  prorogation  by  the  si  bi- 


ters or  ovenman— and  without  any  attempt  to  issue  a  formal . 
award — and  without  any  ground  for  inferring  prorogation  by 
the  acts  of  the  parties;  the  advocator,  indeed,  having  specially 
denied  the  existence  of  the  submission,  and  refused  to  acknow- 
ledge the  announced  opinion  of  the  arbiters  as  a  legal  ground 
of  judgment. 

"The  Lord  Ordinary  has  thought  it  proper  to  repoit  this 
case  to  thn  Court,  In  respect  of  the  case  of  Langs  <>.  Brown, 
which  is  referred  for  the  opinion  of  the  whole  Court,  and  which 
embraces  one  point  at  least  Involved  here,  namely,  tbe  effect 
of  tbe  arbiters'  notes  considered  as  a  decree,  or  tbc  power  of 
taming  them  into  a  decree  after  the  expiry  of  the  term  of 
submission  ;  and  because  also  of  another  point  very  strongly 
pleaded,  that  the  renewed  submission  cannot  be  held  to  have 
expired  by  year  and  day,  but  was  good  fur  the  full  period  of 
for t-jvyears,  not  containing  a  power  of  prorogation,  nor  the 
ordinary  clause  tbat  the  decree-arbitral  should  be  pronounced 
■  on  or  before  the  day  of  next  to  come.'     He 

thought  it  better  tbat  the  whole  case  should  be  before  the 
Court  in  those  circumstances. 

"  In  his  own  opinion,  however,  there  is  no  ground  for  either 
of  those  questions.  He  thinks  it  impossible  here  to  separate 
the  two  seta  of  claims,  and  to  hold  the  submission  effectual 
touching  tbe  statutory  claim,  but  ineffectual  as  regards  the 
claim  at  common  law.  He  thinks  they  were  clearly  bound  up 
together  in  one  common  course  of  discussion  and  decision,  and 
that  if  the  renewed  submission  was  not  effectual,  or  the  proceed- 
ings under  it  obligatory,  as  regards  the  ilaivtory  claim,  it  can. 
not  be  effectual  as  regards  the  claim  at  common  laa.  He  thinks 
it  cannot  be  held  that  the  indorsed  agreement  did  more  than 
renew  the  submission,  as  a  submission  under  the  statute,  and 
as  a  common  law  submission  under  similar  provisions  and 
conditions. 

"  With  reference  to  the  principles  npon  which  the  Qlsfpow 
Barrhead  and  Neilston  Railway  Company  v.  The  Xitshili  Coal 
Company  and  others  was  decided  in  the  House  of  Lords,  Aug. 
6, 1860,  (Bell's  An.  Ca.  vol.  vii.  p.  826),  he  thinks  the  renewed 
submission,  as  a  statutory  submission,  has  fallen,  if  it  ever  was 
effectual,  and  that  the  actings  of  the  parties  could  not  extend 
its  endurance ;  but,  if  fallen  as  regards  the  statutory  claim,  it 
cannot,  ha  thinks,  subsist  as  regards  the  claim  at  common  law. 

"He  Is  farther  of  opinion,  that  the  parties  cannot  be  held  in 
this  instance  to  have  contemplated  a  submission,  lastiug  not 
only  during  year  and  day,  and  during  successive  periods  of  pro- 
rogation, but  indefinitely,  or  at  least  for  forty  years  from  its 
date ;  and  it  will  be  observed,  that  tbe  acta  and  proceedings 
of  the  parties,  from  which  the  prolongation  of  the  submiiwuin 
might  be  Inferred,  did  not,  as  in  the  case  of  Fleming  v.  Wilson 
and  H'Lcllan,  July  7, 1827,  extend  beyond  the  year  and  day." 

The  submission  in  question  had  been  entered  into  be- 
tween the  parties  on  16th  and  18th  January  1860.  The 
statutory  claim  was  thus  set  forth  in  the  submission: — 
"The  Dundee  and  Perth  and  Aberdeen  Railway  Junction  Com. 
pany,  on  the  one  part,  and  David  Hill,  farmer,  Pltcog,  on  the 
estate  of  Pltfour,  on  the  other  part,  considering  that  the  said 
company,  In  tbe  course  of  constructing  and  making  said  rail- 
way, took,  entered  upon,  and  occupied  certain  parts  end  nor. 
tions  of  the  laud  of  the  said  farm  of  Pitcog,  then  and  now  In 
the  occupation  of  tbe  said  David  Hill ;  and  whereas  the  said 
David  Hill,  having  had  certain  claims  of  compensation  and 
damages  against  the  said  company,  caused  to  lie  delivered  to 
tbe  said  company,  on  the  22d  December  last,  a  notice  in  writ- 
ing, calling  upon  the  said  company  either  to  pay  the  sums  of 
money  therein  mentioned,  in  name  of  compensation  and  dama- 
ges, or  tor  sum  oion  a  jury  to  ascertain  the  sums  due  tu  the  said 
'David  Hill,  in  terms  of  '  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1846 ;'  and  whereas  it  was  subsequently  ar. 
ranged  and  agreed  upon  between  the  parties  hereto,  that  the 
said  David  Hill  should  pass  from  said  notice,  and  enter  into 
the  present  deed  of  submission,  for  the  purpose  of  ascertaining 
the  various  claims  of  compensation  and  damages  doe  or  claim- 
able by  him  from  said  company,  as  before  and  after  mention- 
ed i — Therefore  tbe  said  company  and  the  said  David  Hill  have 
submitted  and  referred,  and  do  hereby  submit  and  refer,  to 
the  amicable  decision,  final  sentence,  and  decreet-arbitral  of 
Hugh  Watson,  farmer,  Keillor,  and  Fetor  Christie,  farmer, 
Scotscmig,  arbiters  mutually  chosen  by  tbe  said  parties,  and, 
In  case  of  their  differing  In  opinion,  to  any  oversman  to  tw 
named  by  them,  ail  claims  competent  to  tbe  said  David  Hill 
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for  the  tarn)  taken,  and  for  compensation  for  the  injur;  and 
damage  sustained,  or  which  may  yet  be  sustained,  by  the  said 
David  Hill,  as  tenant  of  the  said  farm  of  Pitcog,  by  Teuton  of 
the  execution  of  the  worka  of  the  paid  company,  and  the  ex- 
penses occasioned  to  the  said  David  Hill  in  giving  the  foresaid 
notice  for  jury  trial,  and  expenses  of  visitations  to  his  farm  for 
the  purpose  of  substantiating  the  claims  therein  mentioned, 
and  generally,  all  claims  of  compensation  and  damages  com- 
petent to  the  said  David  Hill,  ol  whatever  nature  or  descrip- 
tion, arising  out  of,  or  caused  by,  the  construction  of  the  works 
of  the  said  company  upon  his  said  farm  of  Fitcog,  and  the 
tame  of  money  which  the  said  David  Hill  is  entitled  to  receive 
from  the  said  company  In  satisfaction  of  his  said  claims." 
The  boh  -statutory  claim  was  thus  set  forth : — 

"And  whereas  the  said  David  Hilt  sometime  ago  raised  and 
executed  a  summons  at  his  instance  before  the  Sheriff  CWflrt  of 
Perthshire,  against  the  said  company,  for  the  snm  of  £34  : 7 :  7, 
with  the  legal  interest  thereof  from  1st  August  1848,  all  as 
fully  narrated  in  said  summons,  to  which  action  defences  were 
given  in  by  the  said  company,  and  which  action  is  still  in  de- 
pendence in  said  Court;  and  now,  seeing  that  the  said  David 
Hill  and  the  said  company  have  also  agreed  to  submit  and 
refer  the  question  of  liability  involved  in  said  action  against 
the  company  in  manner  foresaid ; — therefore  the  said  David 
Hill  and  the  said  company  have  submitted  and  referred,  and 
do  hereby  submit  and  refer,  to  the  amicable  decision,  final  sen- 
tence, and  decreet- arbitral  of  the  said  Hugh  Watson  and  Peter 
Christie,  arbiters  foresaid,  or,  in  case  of  differing  in  opinion,  to 
any  oversman  to  be  named  by  them  as  aforesaid,  the  said  ac- 

Tbe  deed  also  provided  as  follows:—  - 
"  with  full  power  to  the  said  arbiters  or  c-veraman  to  receive 
the  whole  claims  of  parties  hereby  submitted,  to  hear  them  or 
their  agents  thereon,  take  alt  manner  of  probation  they  may 
thiuk  necessary,  by  writ,  witnesses,  or  oatli  of  parties,  for  de- 
termining the  variona  matters  and  things  hereby  submitted, 
and  to  make  interim  awards  to  the  said  David  Hill ;  and  what- 
ever the  said  arbiters  or  oversman  shall  determine  in  the  pre- 
mises, by  interim  or  final  decreet -ar biiral  to.  be  pronounced  by 
them  or  him  within  three  months!  from  the  last  date  hereof, 
both  parties  bind  and  oblige  themselves,  and  the  said  railway 
company  bind  their  successors  in  office,  aod  the  said  David 
Hill  binds  and  obliges  his  heirs,  executors  and  successors,  to 
acquiesce  in,  implement  and  fulfil  to  each  other,  nnder  the 
penalty  of  £100  sterling  lo  be  paid  by  the  party  failing  to  the 
party  observing  or  willing  to  observe  the  same,  over  and  above 
performance." 

Then  followed  this  clause: — 

"  Farther  declaring,  that  this  submission  shall  be  held  to  have 
been  entered  Into  under  and  by  virtue  of  an  act  passed  in  the 
8th  year  of  Victoria,  c.  19,  ontituled,  'an  act  for  consolidating  in 
one  act  certain  provisions  usually  inserted  in  acts  authorizing 
the  taking  of  lands  for  undertakings  of  a  public  nature  in  Scot- 
land ;'  and  the  said  arbiters  and  oversman,  and  the  said  parties 
hereto,  shall,  under  this  submission,  have  the  powers  and  privi- 
leges and  rights  conferred  on  them  by  the  said  acta." 

The  minute  of  renewal  of  7th  and  10th  May  was  in 
the  following  terms;: — 

"  Considering  that  Hugh  Watson,  farmer  at  Keillor,  and  Peter 
Christie,  fanner  at  Beotscraig,  the  arbiters  named  and  appointed 

by  the  within  submission  entered  into  between  us,  accepted  of 
the  said  submission,  and  appointed  James  Hirne,  civil-engineer 
in  Edinburgh,  to  be  oversman  in  the  event  of  their  difiarmg  in 
opinion-1— considering  farther,  that  various  steps  of  procedure 
took  place  in  said  submission,  but,  aa  it  lias  expired,  it  requires 
to  be  reneweil — therefore,  *hnd  without  prejudice  to  the  pro- 
ceedings which  have  already  taken  place  before  the  arbiters  in 
the  said  within  submission,  the  parties  submitters  do  hereby 
renew  the  within  submission,  and  empower  the  arbiters  and 
oversman  before  Darned  to  proceed  in  and  determine  the  mat- 
ters submitted,  in  the  same  wayaa  if  auch  submission  had  never 
expired  :  And  farther,  the  said  parties  submitters  do  hereby 
of  new  submit  and  refer  to  the  amicable  decision,  final  sentence, 
and  decreet -arbitral  to  be  given  forth  and  pronounced  by  the 
aald  Hugh  Watson  and  Pater  Christie,  as  the  arbiters  appuin ted 
by  the  parties,  and.  In  case  of  difference  in  opinion  between  the 
said,  arbiters,  to  the  (aid  James  Home  as  oversman,  the  whule 


claims  of  the  parties,  as  specially  mentioned  ia  the  litbhir 
ten  submission." 

The  first  additional  plea  in  law  stated  by  the  roqa 
dents  was  as  follows: — 

"  The  action  In  question  was  properly  dismissed  brut  <■_■. 
riff,  in  respect  that  the  subject  .matter  thereof  bad  btinidc: : 
by  the  parties  to  arbitration,  and  was  and  is  in  dtftitsi 
In  a  good  valid  subsisting  submission." 
The  case  being  in  to-day's  roll, — 
Maefarlane  for  respondents — 
.  This  is  a  very  narrow  point.     The  original  iubniisxai-iF 
that  while  one  of  these  claims  might  have  beenpnub: 
and  disposed  of  under  the  railway  acta,  this  claim  ana  u 
The  advocator  discharged,  withdrew,  and  eitingsuhtdtai' 
tion  before  the  Sheriff,  and  consolidated  both  chimin1  ■ 
single  arbitration.    There  is  an  express  stipulate™  lis  L 
submission  was  only  to  endure  for  three  months.   That  Us 
monthe  expired.    In  May  1860  there  wasa  minute  of  nt-^ 
which  bears — "Considering  that  Hugh  Watson, faramili 
lor,  and  FcUr  Christie^  farmer  M  Scxttscrmlg,  tbe  srtstcnasi' 
and  appointed  by  the  within  submission  entered  isto  wri 
as,  accepted  of  the  said  submission,  and appointsd  JaaMBsi 
tivi  I -engineer  in  Edinburgh,  to  be  oversman  ia  u*  «** 
their  differing  In  opinion — considering  farther,  that  ui . 
steps  of  procedure  took  place  iu  said  submission,  sat,u;ii> 
expired,  it   requires  to  be  renewed — therefore,  aod  sacs 
prejudice  to  the  proceedings  which  have  already  tain  'a 
before  the  arbiters  in  the  said  within  submianuu,  ite  |s*« 
submitters  do  hereby  renew  the  within  submianni,  ah  ■'■ 
power  the  arbiters  and  overaman  before  named  to  pn«- 
and  determine  the  matter  submitted,  in  the  ami  »j> 
such  submission  had  never  expired."     If  it  bad  anfH^, 
I  could  not  have  maintained  that  the  submission  ni»' 
fur  a  longer  period  than  the  original  submission.  Botur* 
on—"  And  farther,  the  said  parties  submitters  do  kens;  -"' 
submit  and  refer  to  the  amicable  decision,  final  KWaetrJ 
decreet  arbitral  to  be  given  forth  and  pronounced  ljfc* 
Hugh  Watson  and  Peter  Christie,  as  the  arbiters  appcufc: 
the  parties,  and,  in  eaae  of  difference  in  opinioa  bow* 
said  arbiters,  to  the  said  James  Home  asoTenoian.itr*'-- 
claims  of  the  parties,  as  specially  mentioned  in  ibtvitaT. 
ten  submission."    There  is  here  no  limitation  in  rtpars  i  ■-- 
The  parlies  go  on  to  make  a  new  submission,  whKBisE 
complete.    That  is  a  fair  and  legitimate  cooKracu  > 
clause.    The  parties  don't  take  the  objection.   T>*rr> 
plead  before  the  arbiters  beyond  the  expiry  of  theihir-.-* 
See  Fleming  e.  Wilson  end  M-LelUn,  Jul;  7, 1837.   *V 
tain,  1st,  that  the  submission  did  not  fall :  and,  K  " 
conduct  of  the  parties  construed  the  miuute  into  a  pun' 
arbiters  to  go  on.    But,  at  all  events,  this  is  isli**' 
success,  that  the  action  before  the  Sheriff  ia  liifcsm: 
extinguiahed. 

{Lord  JtHtiM-Ckrk.— There  is  no  minute  in  the  prow" 
by  which  that  action  Is  withdrawn.] 
Dean  of  Faculty  for  advocator — 

We  have  an  action  raised  in  October  1S49  far  pats* 
debt  admittedly  incapable  of  being  settled  by  lb*  saw 
of  the  Lands  Clauses  Act  That  action  depends  la-tawW 
till  January  1850,  when  there  is  a  submisaion  *bkb  &•»• 
two  parts.  The  first  consists  of  claims  to  be  stttlsd  «=*>* 
Lands  Clauses  Act.  As  to  the  other  claim,  which  »'Js* 
Ject  of  this  action,  it  was  part  of  the  atrangUMSi  ii*; 
machinery  of  the  Lands  Clauses  Act  should  I*  hs*»" 
We  declined  U>  enter  into  tbe  arrangement  on  aiii<**s» 
ing.  Now,  if  the  matter  had  rental  upon  this  mires**1 
cl'-ar  that  the  agreement  could  not  have  lasted  more  asis* 
months.  The  submission  was  either  competent,  grits**1 
If  it  was  not  competent,  then  then  never  wasagjp*' 
mission  effectual  to  bar  me  from  insisting  in  say  art*»  ' 
submission  mutitstnud  as  a  wliolc,  or  not  atalL  fa1  i** 
side  admit  that  this  was  an  effectual  submission.  Ia***** 
expire  on  18th  April,  no  decree- arbitral  baring  *■•*■* 
pronounced.  Between  the  18th  of  April  sad  the  TtW" 
there  was  nothing  to  prevent  the  action  from  ariaf,"*" 
and  insisted  In.  The  parties  were  feed  In. the  s\swf** 
ss  If  no  submission  had  ever  been  eqtaredlaU.  at"* 
said,  that  afUr  the  minute  of  7th  and  IQth^tsatw*" 
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submissions  between  the  parties  T  It  is  impossible  to  put  tliia 
construction  on  the-  document,  for  the  two  things  are  quits 
inconsistent  the  one  with  the  other.  Three  months  arc  again 
allowed  to  expire  from  10th  May.  If  the  submission  did  come 
to  IB  end  in  August  1860,  had  it  been  renewed  ".  It  is  said 
to  bate  been  virtually  renewed,  been  mm  the  parties  pleaded 
tinder  it.  Will  that  renew  it  f  If  the  submission  never 
ousted  except  as  a  submission  under  the  Lands  Clauses  Act, 
could  it  be  renewed  at  all  except  under  that  act  1  If  the  dr. 
cnmBtance  of  these  parties  appearing  before  the  arbiters,  re- 
tires the  submission,  It  is  a  submission  of  the  same  kind.  And 
will]  the  same  limitation  of  three  months.  It  is  settled  law, 
that  a  submission  blank  In  the  endurance  Is  limited  to  one 
rear.— Wallace  e.  Wallace,  M.  089. 

Lord  Juttta-Clerk.— There  is  tome  difficulty  in  this  question. 
1  could  not  go  on  the  distinction  adopted  by  tlie  Slier  iff- depute 
of  Perth  (Mr.  Craufurd),  that  the  submission  subsists  as  to 
mu  clsim  and  nut  as  to  the  other.*     I  cannot  concur  in  (hut 

tie*.  I  don't  think  It  necessary  to  consider  imw  tar  this  sub- 
niuiun  could  be  made  under  the  Lands  Clauses  Act,  except  so 
fir  u  it  wis  limited  to  three  months.  The  parties  give  power 
to  name  an  oversman.  Ttiat  inbtnissiou  unquestionably  fell 
sttsr  the  lapse  of  three  months.  An  interval  took  place,  and 
the  submission  was  renewed.  No  notes  were  issued  by  the  ar- 
biters during  this  interval.  They  agree  that  the  t»o  claims 
ire  to  go  on  together.  If  the  three  months'  termination  had 
Kill  been  within  the  view  and  intendment  of  the  parties,  it  ie 
certainly  remarkable  that  all  reference  lo  that  important  clause 
should  have  been  left  out.  The  minute  of  7th  and  10th  May 
bean — "Considering  that  Hugh  Watson,  farmer  at  Keillor, 
and  Pelf  r  Christie,  farmer  at  Scotscraig,  the  arbiters  Dinted 
snd  appointed  by  the  within  submission  entered  into  between 
ui,  accepted  of  the  said  submission,  and  appointed  James 
Home,  civil -engineer  in  Edinburgh,  to  bo  oversman  in  the 
event  of  their  diflcring  in  opinion — considering  farther,  lliat 
virions  steps  of  procedure  took  place  in  said  submission,  but, 
u  it  has  expired,  it  requires  to  be  renewed — therefore,  and 
■ithoat  prejudice  to  the  proceedings  wliich  have  already  Ukeo 
plan  before  the  arbitersin  the  said  within  submission,  the  par- 
ties submitters  do  hereby  renew  the  within  submission,  and 
empower  the  arbiters  and  oversman  before  named  to  proceed 
in  and  determine  the  matters  submitted,  in  the  same  way  as  if 
such  submission  had  never  expired."  I  really  look  upon  that 
•■  narrative.  It  was  nut  intended  to  renew,  in  lire  strict  sense 
of  the  term,  the  arbitration  of  January.  If  they  did,  then  the 
parties  need  not  have  (tone  farther  than  the  clause  I  have  read. 
Bat  they  went  on  to  add  something  substantive,  operative,  and 
independent,  which  I  read  as  a  declaration  tbat  they  would  not 
fc*o  to  law,  but  that  they  would  go  on  with  the  submission — 
"And  farther,  the  said  parties  submitters  do  hereby  of  now 
submit  and  refer  to  the  amicable  decision,  final  sentence,  and 
decreet. arbitral  to  be  given  forth  and  pronounced  by  the  said 
Hugh  Watson  and  Peter  Christie,  as  the  arbiters  appointed 
by  Die  parties,  and,  in  case  of  difference  in  opinion  between 
the  said  arbiters,  to  the  said  James  Home  as  oversman,  the 
"linle  claims  of  the  parties,  as  specially  mentioned  in  the  within 
written  submission."  This,  then,  is  clearly  a  substantive  sub- 
mission, complete  in  itself,  and  Independent  of  nil  that  went 
before.  This  must,  be  taken  as  an  ordinary  and  as  an  inde- 
pendent general  submission.  It  is,  therefore,  a  submission 
within  the  rule  of  Fleming  v.  M'Lellan,  and  does  not  fall  by 
lapse  of  yea*  and  day. 
Lord  Mtdagn.—'£lAa  is  a  new  and  a  difficult  question;  but 

*  "  If  it  had  not  appeared  possible  to  separate  the  present  claim 
Iron  the  statutory  claims,  the  Sheriff  would  have  had  great 
lifHculty  in  sustaining  the  plea  of  the  defenders,  founded  on 
'.he  existence  of  the  submission.  But  he  is,  after  much  con- 
sideration, of  opinion  that  the  pursuer's  claim  in  this  action  is 
separable  from  the  statutory  claims,  both  because  of  its  nature 
is  a  claim  arising  after  comjiklion  of  the  railway,  and  because  it 
was  in  Gran  as  a  common  law  ground  of  action  at  the  dste  of 
:he  submission.  When  thus  separated,  the  submission,  in  so 
Far  as  regards  this  claim,  may  be  fairly  considered  as  compe- 
tently renewed,  and  as  prorogated  by  the  acts  of  both  parties 
beyond  the  period  of  three  mouths,  so  that  the  pursuer  Is  not 
nitltled,  after  tha  notes  of  the  arbiters  hare  been  issued,  lo  re- 
pudiate the  submission,  and  raise  anew  an  action  in  this  Court 
'o  enforce  the  claim  which  lie  bad  specially  submitted" 


I  come  to  the  same  conclusion.  There  can  be  no  division  be- 
tween the  two  clauses  of  the  minute  of  renewal.  The  parties 
"  do  hereby  of  new  submit  and  refer,"  &c.  What  was  tha 
Intention  of  this  renewal  ?  We  can  best  gather  the  intention 
of  the  parties  from  their  subsequent  conduct.  After  the  lapse 
of  the  three  months  from  this  renewal,  each  party  represented 
against  the  views  issued  by  the  arbiters.  Tbis  clearly  shews 
that  (he  intention  of  the  parties  was  that  the  submission  wa*  to 
be  persisted  in. 

Lord  Coekbum. — I  come  to  the  same  result,  And  upon  the 
same  grounds.  I  doubt  whether  even  the  first  was  a  proper 
statutory  three  months'  submission.  One  of  the  two  claims 
being  beyond  the  statute,  the  parties  bound  both  claims  into 
one.  By  connecting  the  claim  which  was  not  statutory,  with 
the  .statutory  claim,  it  appears  to  me  tbat  the  whole  submis- 
sion Is  beyond  the  statute. 

But  whether  this  view  be  sound  or  not,  eefo  that  the  sub. 
mission  was  a  statutory  one.it  fell  at  the  close  of  three  months. 
The  parties  then  came  to  renew  it.  But  how  did  they  renew 
it  I  Not  as  a  statutory  submission  to  endure  three  months. 
Neither  tbey  nor  the  arbiters  understood  this  to  be  the  mean- 
ing of  the  renewal.  They  renew  it;  but  the  minute  of  re- 
newal contains  an  additional  creation  of  powers  to  the  arbiters 
to  take  it  np  and  renew  It.  I  don't  believe  that  the  parties 
iu  tended  this  to  be  a  three  months'  submission.  Whether  it 
Is  to  be  kept  up  for  forty  yearn  or  one  year,  1  do  not  say.  Its 
extension  to  forty  years  is  no  objection.  The  parties  brought 
the  matter  between  them  into  the  shape  of  an  ordinary  sub- 
mission, and  that  petition,  I  think,  It  still  retains. 

.Lord"  Murray. — I  agree  generally  with  the  view  expressed  by 
the  Lord  Ordinary  in  bis  note.  To  the  original  submission,  It 
Is  most  positively  laid  down  that  the  arbiters  are  to  proceed 
according  to  the  statutory  provisions,  and  that  a  decision  Is  to 
be  pronounced  within  three  months.  The  three  months  ex. 
phe,  and  there  is  no  decision.  But  there  is  a  renewal  of  the 
submission,  and  the  question  is,  what  does  that  renewal  Im- 
port. In  the  first  place,  the  parties  say,  we  hereby  renew  the 
within  submission.  This  minute  of  renewal  is  not  a  separate 
deed.  It  is  written  on  the  back  of  the  original  submission, 
and  must  be  taken  as  forming  n  part  of  it.  I*  refers  to  it,  adopts 
it,  and  is  one  and  the  same  with  it,  Tbis  would  have  been 
quite  clear  if  only  the  first  clause  quoted  by  your  Lordship  from 
the  minute  of  renewal  had  been  there.  But,  then,  the  minute 
goes  on — of  new  the  parties  submit  and  refer  their  whole  claims 
as  specially  mentioned.  The  object  of  this  was  to  put  it  in  the 
power  of  the  arbiters  to  look  at  their  whole  claims.  It  gave 
them  power  to  consider  the  whole  of  them  as  before,  but  ala>, 
as  befure,lto  decide  upon  them  within  three  months.  There  is 
nothing  but  a  renewal  of  the  submission  for  the  same  period 
for  which  it  originally  stood.  It  is  clearly  a  renewal  of  that 
submission,  of  which  a  leading  feature  was,  that  it  was  to  be 
limited  to  three  months.  How  can  such  a  renewal  make  it  a 
submission  for  forty  yeans  f  It  seems  to  me  that  we  ure  going 
entirely  out  of  the  way  In  arriving  at  such  a.  result. 

The  Court  pronounced  the  following  interlocutor: — 

"  Sustain  the  first  additional  pica  In  law  stated  by  the  re- 
spondents in  this  Court,  that  the  submission  of  the  claim  insist- 
ed on  in  the  action  still  subsists,  and  find  that  the  advocator 
is  excluded  from  going  on  with  the  action  In  the  Inferior  Conrt: 
Find  the  defenders  entitled  to  expenses  as  in  the  interlocutor 
dated  17th  October  lost,  and  also  to  the  expenses  incurred  Id 
this  Court ;  appoint  an  account,''  &c. 

LArd  Ordinary,  Rutherford.-  Art.  Dean  of  Faculty  (Marshall  J, 
FraseY;'  John  Qalletly,  B  B.C.  Agent— Alt.  Macfiarlane ;  Oibson- 
1  Craig?  DuMel  and  Brodie,  V7.S.  Agent*.— R.  Clerk.— (FM.) 

lfcft  Jvhj  1852. 

Sscoan  Division. 

No.  315. — George  Smart,  Purtuer  and  Advocator,  v, 

John  Bkgo,  Defender  and  Respondent. 
Expenses — Honorarium — Held  that  the  ezpeme  qf  copying  I/iftrior 
Court  pleadings  could  not  be  modi  a  charge  ixgmntt  lit  loung 
party,  even  to  the  extent  of  feet  for  a  memorial. 

This  was  an  action  in  the  Sheriff  Court  of  Aberdeen, 
in  which  the  defender  and  respondent  obtained  absolvitor 
with  expenses. 
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In  an  advocation,  the  Lord  Ordinary  of  new  assoilzied 
with  expenses  in  the  Court  of  Session  and  in  the  Inferior 
Court.     To  this  judgment  the  Court  adhered. 

The  auditor,  in  taxing  the  respondent's  account,  dis- 
allowed a  charge  made  for  copies  of  mutual  minutes  and 
revised  minntes  of  debate,  drawn  by  counsel,  upon  the 
proofs  for  both  parties,  and  which  had  been  lodged  in 
the  Inferior  Court  by  order  of  the  Sheriff. 

This  was  an  objection  to  the  report  in  respect  of  this 
disallowance. 

Deas  in  support  of  the  auditor's  report — The  charge 
has  rightly  been  disallowed  by  the  auditor,  following,  the 
case  of  Hall  v.  Whillis,  supra,  p.  316.  It  is  said  there 
might  have  been  a  memorial.  This  is  not  a  case  in 
which  a  memorial  could  have  been  of  any  assistance. 

Lord  Jutliet-Cltrk.— A  memorial  is  under  the  cheek  of  tha 
auditor,  who  hus  no  control  o  vet  the  Inferior  Court  proceedisga 

Buchanan  for  objector — There  was  here  no  memorial. 
The  auditor  might  at  least  allow  what  would  be  a  rev 
sonable  charge  for  a  memorial. 


Tha  other  Judges  concurred, 

Objection  repeffed. 
Lord   Ordinary,  Rutherfurd. — Act.  Deas;   James  Durness, 


17(A  Atyissa. 

First  Divimos. 

No.  316. — Willum  Brown,  Pursuer,  v.  Thomas 

Hukter  and  John  Covper,  Defender*. 

Jurisdiction— Process—  Foreign—  Where  an  action  teat  raited  for 
payment  of  the  balance,  being  list  than  £26,  remaining  doe  on  a 
promittory-note  granted  i.v  three  partite,  one  of  whom  had  tinee 
I'ft  Scotland — Held  thai  the  action  wot  properly  directed  againtt 
the  tchole  partiet  as  defenders,  the  abtent  one  being  edietally  cited, — 
and  oat  competent  in  the  Court  of  Seition. 

Thomas  Hunter,  the  late  David  Couper,  and  James 
Jiobertaou,  granted  to  the  pursuer  a  promissory-note  for 
£30.  Thepresentwas  an  action  for  paymentofJ£21:l6s., 
the  balance  remaining  doe,  against  Hunter,  John  Conner 
as  representing  his  deceased  father,  and  Robertson,  who 
was  designed  as  "  formerly  ironmonger  in  Dysart,  and 
presently  in  New  York,  cr  elsewhere  furth  of  Scotland." 

Robertson  was  cited  edic tally.  Hunter  and  Couper 
gave  in  separate  defences, — Hunter's  see©nd,and  Conner's 
first  defence  being — 

"  The  present  action  Is  Incompetent,  In  respect  that  an  ac- 
tion cannot,  in  the  first  Instance,  be  brought  in  the  Court  of 
Session  for  a  sum  under  £2&—  Vide  statute  00  Geo.  JJJ.  o,  1 12, 
§28."  „*' 

They  also  pleaded,  that  in  respect  the  whole'  of  the 
parties  to  the  promissory-note  had  not  been  legally  called 
as  defenders,  the  action  must  fall,  or,  at  least,  be  slated 
till  this  was  done. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— 

"  In  respect  the  promissory-note  libelled  on  Is  dated  within 
Scotland,  and  bears  to  have  been  granted  by  three  persons, 
conjunctly  and  severally,  and  that  it  is  alleged  iu  the  sum- 
mons, and  not  denied,  that  James  Robertson,  one  of  the  ac- 
ceptors, is  presently  in  New  York,  America,  or  elsewhere  furth 
of  Scotland,  and,  consequently,  could  not  be  made  a  party  in 
any  action  In  any  Inferior  Court  of  Scotland  ;  and  In  respect 
It  was  correct  and  proper,  In  libelling  on  said  promissory -not*, 


o  call  all  the  acceptors,  or 
.epels  the  first  defence  fo 
for  Thomas  Hunter,  and  appoints  the  case  to  be  *n  rolled,  is 
order  that  the  defenders  may  state  whether  they  acqniesre  is 
this  ending,  and  that  the  other  preliminary  defence  asy  W 
disposed  of." 

The  defenders  reclaimed,  praying  the  Court  "to  ms- 
tain  the  defence  of  no  jurisdiction,  and  to  dismiss  the 
action." 

ATaitlment  for  defenders — Fint,  Under  the  general 
rule,  the  action  was  certainly  incompetent,  as  conclud- 
ing for  a  sum  below  £25.  This  objection  had  been  over- 
ruled on  the  ground  that  one  of  the  parties  concluded 
agamsf  was  out  of  Scotland.  But,  secondly,  A  party 
furth  of  Scotland  could  not  be  subjected  to  the  jurisdic- 
tion of  the  'Court  of  Session  unless  either  he  held  bwv 
tage  io  Scotland,  or  jurisdiction  had  been  founded  spins 
him.  The  defender  Robertson  stood  in  neither  of  the* 
positions.  The  Court  had  no  jurisdiction,  and  he  could 
not  be  competently  called.  The  defenders'  plea  wis, 
that  all  parties  must  be  called,  and  this  was  the  grand 
on  which  the  pursuer  maintained  that  the  action  «u 
competently  brought  in  the  Court  of  Session.  Bntiftbt 
defenders'  plea  was  valid,  the  action  must  be  dismissed. 
since  all  parties  had  not  been,  and  could  not  be  esfled. 
If,  on  the  other  hand,  it  was  said — which  the  parmer, 
however,  could  not  say — that  there  waa  no  need  for  call- 
ing Robertson,  then,  since  the  action  in  the  Court  of 
Session  was  no  action  against  Robertson,  there  ns  » 
reason  why  the  action  should  not  have  been  bwugta 
against  the  other  defenders,  who  both  resided  in  the  sua? 
county,  in  the  Sheriff  Court. 

Lord  Cfuninghame.—Kj  impression  Is  the  ■ticsn.is*  ttpssk 
that  summonses  against  several  parties  conjunctly  boandfsrt 
sum  below  £26,  but  who  lived  in  different  jurisdictions,  s*w 
been  held  to  be  competently  brought  in  the  Court  of  SslsW 
The  objection  that  is  here  made,  that  there  Is  no  j  urisincngs, 
is  one  tbat  might  be  raised  every  day,  where  there  btsmwsu 
parties  conjunctly  bound,  and  the  action  Is  raised  sgihn»  si 
of  them. 

Lord  President.— The  Lord  Ordinary  has  not  dealt  wkb  tt» 
defence  of  no  jurisdiction.  The  objection  pleaded  to  hhn  n*. 
that  the  sum  concluded  for  was  below  £25 ;  and  tite  anr*sr 
made  was,  that  one  of  the  parties  was  out  of  the  country,  ud 
his  Lordship  repels  the  objectlou  on  that  ground.  I  dedt 
whether,  under  this  reclaiming  note,  we  can  deal  wHfc  ths 
other  point. 

Lord  Ivory. — I  also  have  the  strongest  recollection  «f  saar 
such  cases  as  those  to  which  Lead  Couloghame  has  MSSBM 
If  the  principle  holds  good  with  regard  to  parties  tetUsmj* 
different  shires,  it  must  do  so  with  regard  to  foreign**  ™ 
Court  will  give  the  remedy  where  the  party  cannot  other*" 
get  justice.  I  see  nothing  here  to  prevent  tiecren  fa  sssmsi 
against  Robertson.  We  do  not  know  how  long  be  has  *#• 
away,  though,  it  would  appear,  only  fbra short  tuna;  t**S»s> 
ever  long  he  may  have  been,  if  he  has  not  fairly  beeasslflosa 
to  another  Jurlsdiotion-4shd  it  is  not  said  tbathe  tsss-J* 
not  see  that  we  can  sustain  this  objection.  We  are  noalssW 
to  take  for  granted  all  that  would  negative,  and  BStjM 
would  support,  the  summons.  If  the  defenders  wcssssaMP 
tbat  he  had  been  in  New  York  for  a  long  time,  and  fcai  «* 
quired  a  domicile  there,  that  would  have  been  a  I  "~J 

ter.   But,  then,  I  do  not  know  tbat  it  is  for  this  ; „  _ 

the  objection.    Boberteon  himself  might  state  it,  ssjt  sVkSst 
for  another  to  raise  the  objection.     I  do  not  I 


i  raise  the  objection.   I  think,  Uierefore, this! 

lard  Cuninghame. — I  have  such  a  strong  M 

practice  in  analogous  cases,  that  I  hav*  tt* 

Lord  PreeUtne.— Vary  serious  resorts  sMgasVI 


J  862.] 
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different  view.  No  other  Oourt  bat  tail  one  can  have  juris- 
diction. The  plea  is,  that  all  parties  mast  be  called,  and  that 
If  the  pursuer  cannot  call  Robertson,  ho  cannot  call  an;  of  the 
others.  To  sustain  the  defences,  would  just  be  to  say,  that 
when  one  of  three  persons  conjunctly  boond  Is  abroad,  having 
no  heritage,  and  not  in  such  a  position  that  jurisdiction  can 
be  founded  against  him,  the  others  are  to  go  freo. 
Th»  Court  adhered. 
Lord Ojffinarv.Itoburtson. — Act  Houston;  AIex.James,&BC. 
Aotnt — AIL  Maldment;  B.  Arthur,  SS.C.  Agent.— (W.U.T.) 

17(A  Jidy  1852. 

Foist  Division  . 

No  317. — Alexander  Nicol,  Purtaer,  v.  John  Law, 

Defender, 
Reference  to  Oath — Evidence — la  an  examination  nailer  referent* 
to  oath,  the  deponent  having  elated  that  hi  did  not  readied  uhi. 
Our  he  hadtent  an  anticer  to  a  letter  produced  by  him  at  a  pre. 
ciottt  period  of  the  examination — Opinion,  That  it  uai  competent 
to  tali  on  Aim  (a  refer  to  hit  letter -bank  in  order  to  refrteh  hit 
m<— iii) — Question,  Whether  he  could  be  called  on  to  product  in 
protein  a  copy  of  the  lettert 

This  Vat)  an  action  for  payment,  of  a  bill  drawn  by 
Oliver  Brothers  on  and  accepted  by  the  defender,  and 
indorsed  to  the  pursuer. 

The  defender  pleaded,  that  he  was  not  liable  in  re- 
spect the  bill  was  granted  entirely  for  the  socommodation 
of  the  drawers,  and  that  the  pursuer  was  not  an  onerous 
holder;  and  he  referred  the  whole  case  to  the  pursuer's 
oath. 

The  pursuer  deponed  that  the  bill  was  sent  to  him  in  a 
letter  from  Oliver  Brothers,  which  tetter  he  produced — 

"  Interrogated,  Whether  you  acknowledged  receipt  of  the 
■aid  letter  to  Oliver  Brothers  F  Depones,  I  don't  recollect.  In. 
terrogated,  Whether  yo«  bare  brought  your  letterJxwk  with 
yon,  as  requested  by  the  defender's  agent,  in  a  letter  to  your 
agent  sometime  ago,  might  be  done,  in  the  view  of  (his  exa- 
mination 1  Whereupon  the  counsel  for  the  pursuer  objected 
to  any  auch  line  of  examination,  or  to  any  call  for  the  letter- 
book  or  other  books  of  the  pursuer.  The  oommiadoner  sus- 
tained the  objection,  as  the  defender  bad  ample  opportunity 
in  the  course  of  the  process  to  obtain  production  of  the  books 
and  documents  called  for,  under  a  diligence  or  otherwise." 

The  defender  having  appealed  against  this  decision, 
and  left  the  diet,  the  examination  was  concluded  in  his 
absence,  and  the  Lord  Ordinary  decerned  in  terms  of 
the  libel. 

The  defender  reclaimed,  and  pleaded,  that  he  was  en- 
titled to  put  the  question  objected  to. 

aPattiton  for  pursuer— 'Tor  question  objected  to  was 
the  introduction  to  a  call  on  the  pursuer  to  produce  in 
process  a  copy  of  his  letter,  with  the  view  of  founding  on 
it  ju  evidence.  This  was  incompetent.  The  defender 
had  elected  to  refer  his  case  to  the  pursuer's  oath,  and 
could  not  now  found  on  his  writ;  he  conldnot  convert  a 
reference  to  oath  into  a  diligeuae  for  the  examination  of 
havers. 

That  for  defender — The  pursuer  had  produced  the 
letter  of  Oliver  Brothers  to  him,  and  the  defender  was 
sorely  entitled  to  have  the  answer  also  produced.  It 
was  not  as  evidence  by  writ  that  the  defender  was  entit- 
led to  have  it  and  to  found  on  it,  but  as  part  of  the 
oath.  At  any  rate,  there  could  be  no  doubt  that  it  was 
competent  to  call  on  the  deponent  to  look  at  his  letter- 
book,  with  a  view  to  refreshing  his  memory  as  to  whe- 
ther, he  had  written  the  letter  called  for. 

Jjord  Ivory. — If  the  deponent  admits  that  he  has  written  a 
certain  latter,  and  in  that  letter  admits  that  he  has  not  paid 
roll  value  for  the  bill,  would  that  not  be  evidence  by  his  oath  f 


In  the  present  case,  I  think  It  would  be  quite  competent  to  ask 
the  deponent  if  he  keeps  a  letter-book,  and  if  he  had  looked 
to  see  whether  he  had  written  the  letter  in  question  ;  and  if 
he  said  he  had  not,  I  think  he  might  have  been  called  on  to 
Inspect  his  letter-book — and  If,  on  doing  so,  he  said  be  had 
not,  there  would  be  an  end  of  the  matter.  I  do  not  say  that 
the  defender  can  call  lor  writs  to  the  effect  of  getting  proof  by 
writ,  but  he  U  entitled  to  have  the  writs,  which  will  enable 
the  deponent  to  answer  distinctly,  and  the  writ  may  in  that 
way  become  a  part  of  the  oath. 

Lord  Preeidetit. — With  a  view  of  refreshing  the  deponent's 
memory,  the  proceeding  may  be  competent  enough,  but  I  un- 
derstand the  defender  wants  to  have  the  letter  produced  in 

Lord  Ivory.— If  thin  document  had  been  in  possession  of  the 
defender,  coold  he  not  have  shewn  it  to  the  deponent,  and 
asked  him  if  he  remembered  that  f  But  if  the  deponent  has 
such  a  document  In  his  own  possession,  is  he  entitled  to  coma 
to  each  an  examination  as  this  without  having  Informed  him- 
self on  the  point  F  If  It  turned  out  that  ho  had  brought  his 
letter-book  with  him,  could  he  not  have  been  asked  to  refer 
to  it? 

Lord  President.— The  difficulty  is  as  to  the  object  with  which 
it  is  examination  Is  made;  bat  for  railing  any  objection  oh  that 
bead,  it  has  been  stopped  too  soon.  The  object  seems  to  have 
been,  to  get  production  of  this  letter ;  but  on  looking  to  the 
deposition,  I  find  that  the  examination  did  not  get  that  length. 
Now,  I  certainly  do  not  hold  that  the  defender  is  entitled  to 
convert  this  reference  Into  a  diligence  to  examine  havers ; 
but,  as  the  case  stands,  all  we  can  do  is  to  remit  to  allow  the 
examination  to  proceed. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  Remit  back  to  allow  the  question  to  be  put,  and  the  exami- 
nation to  bo  proceeded  with;  and  renew  the  commission,"  kc. 

Lord  Ordinary,  Robertson. — Act.  Patttson;  Alex.  James, 
8.S.C.  Agent.— Alt.  Dees;  Wotherspoon  and  Mack,  B.S.C. 
Agtntt.—L.  Clerk — (W.Q.T.) 


17th  July  1852. 

Fmsi  ijivisios. 

No.  S18. — Mrs.  M.  W.  Momuss  Stirling  and 

Husband,  Petitioner*. 

Entail— Improvement*—  Statute  II  and  IS  Vict.  c.  36,  j  Sfl— 

Question,  Whether  tie  embankiny  of  a  river  it  a  permanent  im- 
provement under  §  26  of  the  Entail  Amendment  Act  *  And  opinion. 

That  tomptntalion  manly  contigntd  by  a  railmay  company,  cannot, 

Wider  that  act,  be  applied  in  repayment  of  the  tiptnit  of  embank  - 
menu  made  prior  to  the  patting  thereof. 

This  was  a  petition,  under  §  26  of  the  Entail  Amend- 
ment Act,  11  and  12  Vict.  c.  36,  for  authority  to  apply 
the  sum  of  ,£1666:6;4  of  compensation  money  con- 
signed in  bank  by  a  railway  company,  in  repayment  pro 
tarda  of  expenditure  in  alleged  permanent  improvements 
on  the  entailed  estate  of  Blackgrange,  to  the  amount  of 
£2566:2:2. 

On  remit  in  terms  of  the  statute,  it  was  reported,  that 
of  r.no  improvement  expenditure  set  forth  in  the  petition, 
£.1 968  : 0  :  4  had  been  expended  in  improvements  of 
the  nature  contemplated  by  the  Montgomery  Act,  10 
Geo.  III.  e.  66  ;  that  the  balance  of  £587: 1: 10  had 
been  expended,  not  in  improvements  of  the  nature  con- 
templated by  the  Montgomery  Act,  but  in  embanking 
the  river  Forth ;  and  that  the  embankments  had  perma- 
nently improved  the  estate. 

The  embankmenbi  in  question  having  been  executed 
prior  to  the  passing  of  the  Entail  Amendment  Act,  the 
question  arose,  whether,  under  that  act,  any  part  of  the 
consigned  money  could  be  applied  in  repayment  thereof; 
and  the  petitioner  having  craved  that  the  consigned  money 
should  be  applied  first  to  the  repayment  of  the  embank- 
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toent  expenditure,  the  Lord  Ordinary  reported  the  cue 
to  the  Court. 

LHmdat  for  petitioners — The  question,  whether  the 
improvements  were  made  before  or  after  the  passing  of 
the  act,  was  of  no  consequence.  The  words  of  the  sta- 
tute were,  that  consigned  money  might  be  applied  in  per- 
manently improving  the  estate,  "  or  in  repayment  of 
money  already  expended  in  such  improvements ." 

Lord  Prerident.—How  far  is  this  to  be  carried  I    Take  the 

se  of  an  improvement  made  forty  years  ago. 

Lord  Ivory. — The  case  is  (hat  of  improvements  which,  at  the 
lime  they  were  made,  were  not  authorized  by  any  statute. 

Lord  JVesttfeat— There  are  two  point* :— I.  Whether  the;  im- 
provements  are  within  the  nature  of  the  statute  founded  eii  by 
the  petitioner ;  and.  Erf,  Whether  they  are  within  the  time  of 
t  tint  statute.  I  think  there  must  be  some  limit  to  the  time  we 
are  to  go  back  to. 

Vunda§ — The  embankments  were  certainly  all  made 
since  1839. 

Lord  Caningkotnt. — -I  do  not  think,  in  granting  this  applica- 
tion, we  should  introduce  any  dangerous  principle.  Where, 
fur  instance,  a  person  had  made  a  canal  a  long  time  ago,  we 
might  refuse  suab  a  petition  ox  the  ground  that  he  hod  paid 
himself";  but  where  we  hare  a  Statute  authorizing  repayraem.of 
a! I  improvements  m Fide,  or  that  have  been  made,  I  think  we  may 
fairly  include  therein  improvements  made  within  eight  years 
of  the  passing  of  the  act.  The  limit  of  lime  taken  in  the  present 
case,  so  tar  from  being  extreme,  I  think  is  very  reasonable. 

Lord  lwy. — This  is  a  pure  question  of  construction  of  the 
statute.  Whether  the  alleged  improvements  have  been  bene- 
ikial  to  the  estate  or  not, — whether  they  are  ancient  or  modern, 
executed  eight  or  eighty  yean  ago, — is  of  no  consequence. .  I 
see  nothing  in  the  statute  referring  to  such  considerations.  We 
must  pronounce  judgment  mirier  the  statute  in  the  present 
L.ine,  on  grounds  capable  of  being  applied  to  every  case  under 
the  statute.  lam  sorry  to  be  obliged  to  give  my  opinion  at 
once ;  but  if  I  must  do  su.  I  cap  or^ly  give  it'acGording  to  the 
best  of  the  opportunity  which  I  hava.  Previous  tu  tile  passing 
of  the  Entail  Amendment  Act,  there  was  no  statute  allowing 
anything  for  improvements,  except  the  Montgomery  Act.  The 
improvements  allowed  by  it  were  always  spoken  of  aa  per- 
manent  improvements.  Mow,  if  the  Entail  Amendment  Act 
had  contained  no  other  enactment  with  regard  to  improve- 
ments than  that  contained  in  §  E6,  is  there  anything  in  that 
clause  which  could  have  entitled  an  heir  of  entail  to  be  repaid 
fur  improvements  made  long  prior  to  the  passing  of  the  act, 
and  for  which,  at  the  time  they  were  made,  he  could  never 
hive  expected  to  be  repaid  f  That  clause  looks  to  two  things — 
property  already  entailed,  but  which  bat  been  reduced  into 
entailed  money— or  to  money  ordered  to  be  Invested  in  laud 
under  the  same  destination  as  an  estate  already  entailed.  These, 
the  statute  says,  are  to  be  dealt  with  in  two  vr&yt—jltt,  if  ' 
the  heir  in  possession  can  disentail  the  estate,  the  money  may 
be  dealt  with  in  a  particular  way  ;  nod,  secondly,  "  if  such  heir 
of  entail  shall  not  be  entitled  to  acquire  such  estate  in  fee- 
simple,"  the  money  is  to  be  applied  "  toward*  payment  of 
entailer's  debts,  or  In  or  towards  payment  of  any  money  charged 
on  the  fee  of  such  entailed  estate,  under  this  or  any  other 
act,  or  in  redemption  of  the  land-tax  affecting  such  entailed 
estate,  or  in  permanently  improving  the  same,  or  in  repay- 
ment of  money  already  expended  in  such  improvements." 
Now,  these  must  be  improvements  which  were  charge able'ai  the 
time  the  statute  passed.  The  object  of  the  statute  is,  Hot  to 
nuike  a  claim  chargeable  which  was  not  so  before  the  statute 
passed.  It  simply  refers  to  claims  which  could  have  been  made 
chargeable  under,  to  improvements  which  were  authorized  by, 
the  Montgomery  Act.  This  statute  introduces  just  two  things 
in  regard  to  improvements.  It  widens  the  improvements  which 
can  be  made  chargeahle  in  §  14,  and  broadens  the  operation  of 
the  Montgomery  Act  in  §§  16  and  an.  But  the  nth  clause  has 
in  view  only  improvements  made  subsequent  to  the  passing  of 
this  act.  Then  §  16  refers  to  improvements,  whether  prior  or 
subsequent,  of  the  nature  of  the  improvements  of  the  prior  clause, 
that  is,  of  the  nature  of  the  improvements  under  the  Montgo- 
mery Act,  That  does  not  extend  the  provisions  of  the  Mont- 
gomery Act  with  regard  to  improvements,  but  it  extends  the 
remedy  a*  to  those  which  might  hare  been  included  in  the  pro- 


cedure authorised  by  the  Montgomery  Act  If  awtana 
satisfy  the  Court  that  these  improremenu  were  of  to  n.:E, 
contemplated  by  the  Montgomery  Act,  the  Gran  aa  uv 
rize  the  burdening  of  the  estate  as  if  they  tm  impranse. 
under  this  act.  It  gives  them  the  benefit  though  tkoc> 
pointLcl  out  in  the  Montgomery  Act  has  not  bees  fctknE  • 
the  statute  does  two  things  ; — It  gives  a  remedy  villi  nrr.i 
past  improvements,  and  regulates  all  after  improttiMii!?.  t  . 
'     "  d  that  t  lie  improvements  now  ioquestiuni'treiHiL 


constitutes  them  a  permanent  improvement  Ni>duubt%J 
always  been,  that,  but  it  was  doubted  whether  ihtjann  - 
Hi*  permanent  Improvements  contemplated  by  ll<  Mial&e  r. 
Act,  and  so  they  were  specially  declared  to  be  suck;  buiiibw 
stated  that  they  shall  be  so  from  the  passing  of  thsttiuli  ft 
is  not  a,  narrowing  of  the  set;  but  is  it  not  ssyiscutii;- 
heir  of  entail  hud  made  them  permanent  impruieiD&i  a-f 
the  passing  of  the  statute,  he  would  not  have  b«n  t-.ii:*-:. 
b»-n<p*Jd:  feci  tlMRi  f  According  to  diepttiitoner'iuvK':::.  :■ 
wont!  hmo  be**  entitled  to  be  so  repaid,  fcr  bit  trcit-t.  • 
that  while  bis  operations  are  not  improvement!  vhii  ti 
have  In  (ni  charged  prior  to  the  passing  of  the  lUUi&ft'.irT 
are  to  be  chargeable  under  §  36.  That  does  not  mom 
the  way  in  ■ Mob  the  statute  is  to  be  read.  If  lot  suture  s- 
■risen  tao  day  after,  or  if  the  improveOKOts  hod  ten  as*:. 
year  before  the  Statute  passed,  the  case  would  hire  hits 
actly  the  same.  The  length  of  lime  can  nuke  no  4bc 
and  unless  there  be  precedents  on  tlie  point,  I«n  anniy. 
disposed  to  apply  the  provisions  of  §  as  to  the  pram;  ■,>» 

Lard  1'rtridtBt. — Is  it  necessary  to  pronoom*  ssjsaa 
judgment?  There  are  two  points — firs',  the  naluirJU' 
pruvementa  ;  and,  2d,  their  retrospective  effect. 

Dundas  stated,  that  he  withdrew  bis  actioa  !■  ti- 
the consigned  money  applied  in  the  first  inettnre  K  i 
repayment  of  the  embankment  expenditure,  itlt* 
craved  warrant  to  apply  the  same  in  Mfsjntt!  ■' 
tanio  of  the  expenditure  authorized  by  the  Mow** " 
Act.  AV  this  portion  of  the  dttbt  would  nw;ite 
swallow  up  the  whole  consigned  money,  it  wsfi  ■ 
unnecessary  to  pronounce  any  decision  on  it*  ?- 
which  had  been  under  discussion. 

Warrant  granted  as  now  craved. 

Lord  Ordinary,  Cowan — Act.  Dundna  ;  Dundos  sod  »J 
0.8.  Agtn»,—  L.  Clark.— (W.G.T.) 

17th  July  1852. 
Fibst  Division. 
So.  319. — John  Guxmir,  Petitiom- 
Poor—  Poors"  -Boll. 
Where,  owing  to  there  being  no  ordained  ratga. 
in  the  parish,  the  Court  had  remitted  to  the  **- 
the  county  to  take  the  declaration  of  an  applies* " 
the  poors'-roll-  -Held  that  it  waa  no  ground  fur  nte 
remit  to  the  reporters  on  the  pmoootiti  cbim,  kV"  > 
sheriff-substitute  had  not  appended  to  the  deduax 
any  statement  in  regard  to  the  credit  and  ck**"'*; 
the  applicant,  such  as  the  act  of  sederunt  reaiuw*^ 
be  made  by  the  minister. 

Act.  Wilson ;  G.  C.  Adams,  S.S.C.  Aaent.—AB.  Scoc 
Galletly,  8.S.C.  -dsswt— < W.O.T ) 

nth  July  1852. 
Fiest  Divisioa. 
No.  320.— William  Yomio,  F&timr- 
Factor  Loco  Abaentis—  Husband  and  WhV-AEbksi-J" 
i..ind  having  deserted  fat  tci/t  and  infant  ehUdrm.  aW  * £ 
beta  heard  of  for  many  years — CfreHsutaweH  ia  C*>^  " 
the  children,  all  of  it-font  had  come  of  age,  f  wsfi'. 
terrain  martin  to  rhich  the  tctfi  had  tuetetm  "aw  *  a"- 
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and  which,  jure  muritl,  were  the  property  of  the  husband,  to  be 
applied  in  the  payment  of  debit  incurred  by  the  wife  in  the  support 
of  the  family,  and  in  /he  purchase  of  on  annuity  far  her  aliment. 

In  1329,  John  Guild,  farmer  near  Auehterarder,  be- 
ing then  about  33  years  of  age,  deserted  his  wife  and 
two  children,  and  went  to  America.  At  the  date  of  the 
desertion,  the  children  were  respectively  five  and  two 
years  old. 

Subsequent  to  the  desertion,  Mrs.  Guild  succeeded, 
on  the  death  of  relatives,  to  various  sums  of  money, 
which  being  jure  mariti  the  property  of  her  husband, 
the  petitioner  was  appointed  factor  loco  absentia  to  him, 
and  realized  the  funds. 

The  present  was  an  application  by  the  factor,  which 
set  forth,  that  John  Guild  had  not  been  heard  of  since 
1829;  that,  on  his  desertion,  he  left  .no  means  what- 
ever, and  that  Mrs.  Guild  had  maintained  herself  and 
her  two  children  by  her  own  labour ;  that  she  had,  how- 
ever, incurred  in  the  support  of  the  family  certain  small 
debts  amounting  to  £i3;  that  she  was  now  63  years  of 
age,  and  her  health  was  giving  way ;  that  the  funds  in 
the  hands  of  the  factor  amounted  to  £425,  the  whole  of 
which  had  fallen  to  John  Guild  in  right  of  his  wife; 
that  the  factor  had  reported  these  circumstances  to  the 
Accountant  of  Court,  who  was  of  opinion  that  power 
should  be  granted  to  the  factor  to  pay  off  the  £25  of 
debt  incurred  by  Mrs.  Guild,  and  farther,  that  "  power 
might  be  granted,  in  the  very  special  circumstances  of 
the  case,  to  sink  money  on  an  annuity  in  favour  of 
Mrs.  Guild." 

The  petitioner  accordingly  prayed  for  authority  to  ap- 
ply the  funds  in  terma-of  the  opinion  of  the  Accountant. 
With  the  petition  was  produced  a  letter  of  consent  from 
the  two  children,  now  both  of  age,  of  whom  the  elder 
was  a  private  in  the  royal  sappers  and  miners,  and  the 
younger  was  assistant  to  a  clothier  in  Perth. 

The  Lord  Ordinary  having  reported  the  case,  the  peti- 
tioner, in  compliance  with  the  desire  of  the  Court  for 
further  information,  lodged  a  minute  to  the  effect  that 
John  Guild  was  the  only  son  of  a  farmer,  and  was  at 
one  time  tenant  of  the  farm  of  Newbigging,  in  the  pa- 
rish of  Auehterarder,  at  a  rent  of  between  £200  and 
£300 ;  that  he  had  left  Newbigging  and  gone  to  reside 
near  Auehterarder,  when  he  suddenly  left  for  America 
in  1829 ;  that  Mrs.  Guild  was  the  daughter  of  a  farmer; 
that  her  paternal  uncle,  now  deceased,  was  owner  of  the 
property  of  Woodend,  in  the  parish  of  Auehterarder, 
and  was  succeeded  therein  by  her  brother,  and  that  an- 
other uncle  of  Mrs.  Guild  was  for  many  years  a  writer 
in  Perth  ;  that  it  was  inter  alia  through  the  deaths  of 
her  father,  and  of  the  two  uncles  above  mentioned,  that 
the  monies  in  question  had  fallen  to  Mrs.  Guild ;  and 
that  she  had  no  separate  funds  or  estate  available  for  the 
purpose  of  her  aliment. 

The  Court,  "  in  respect  of  the  husband's  desertion, 
and  that  the  fund  will  not  afford  more  than  a  proper 
aliment  to  his  wife,  and  in  respect  of  the  consent  of  the 
children,"  granted  authority  as  craved. 


17tA  July  1862.     - 

Frasr  Division. 

No.  321. — Robert  Adamson,  Petitioner, 

Register — Deed — Process — Opinion  at  to  the  inexpediency  of  the 

practice  cf  allowing  detdi  to  be  got  upfront  the  register  on  a  mere 

obligation  to  return  the  tame  within  a  certain  time. 

This  was  a  petition  to  get  up  a  disposition  and  settle- 
ment from  the  register,  in  order  to  send  the  same  to 
London  to  be  properly  stamped.  An  extract  of  the  deed 
was  produced  with  the  petition,  which  prayed  the  Court — 
"  to  grant  warrant  to,  and  authorize  the  Lord  Clerk  Register 
and  his  depute,  the  keepers  of  the  records,  to  deliver  up  the 
said  disposition  and  settlement  to  David  Welsh,  W.8.,  upon 
his  leaving  the  extract  thereof,  with  a  receipt  and  obligation 
to  return  the  principal  nitnin  a  reasonable  time." 

Lord  Ivory  stated,  that  he  felt  some  difficulty  in  granting 
authority  as  craved,  as  the  result  of  so  doing  would  be  to  take 
the  deed  for  a  certain  time  out  of  the  custody  of  the  public 

Lord  President. — If  any  question  should  hereafter  arise  as  to 
the  validity  of  the  deed,  tt  might  be  of  great  Importance  that 
the  deed  had  not  been  all  along  In  the  custody  of  the  public 
officer.  Take  such  an  objection,  for  Instance,  as  that  which 
arose  In  toe  late  case  of  Bo-wail,  31st  Jan.  1852. 

lard  Ivory. — I  should  have  had  no  difficulty  if  the  agent  ap- 
plying for  this  deed  had  agreed  to  take  it  with  his  own  hands 
to  London.  But  when  It  is  given  to  him,  there  is  no  knowing 
to  whom  it  may  be  transferred ;  It  may  he  put  into  the  hands 
of  a  person  accountable  neither  to  the  Court  nor  to  the  Clerk 
Register,  It  seems  to  me  a  very  dangerous  practice  to  allow 
such  a  deed  as  this  to  be  sent  out  of  the  country  merely  on  a 
personal  obligation  to  return  it  within  a  certain  time.  There 
Is  no  doubt  that  such  is  the  practice :  That  1  admit.  My  only 
doubt  is,  as  to  the  expediency  of  the  practice. 
Petition  granted. 
The  deed  was  got  up  on  Mr.  Welsh  granting  to  the 
depnty  keepers  an  obligation  to  return  it  within  a  month, 
under  a  penalty  of  £50. 

Am.  Mackenzie ;  David  Welsh,  W.S.  Agent— (W.G.T.) 

VIA  July  1852. 

Firsi  Division. 

No.  322. — IIaouart,  Reclaimer,  v.  Munro,  Respondent. 

Reclaiming  Note — Defences — Process. 

Objection  to  the  competency  of  a  reclaiming  note,  that 

only  the  defences  as  revised  were  printed,  and  not  the 

original  defences  also,  repelled. 

Act.  If aMmi  nt ;  B.  Arthur,  SAO.  Agrnt.—AU.  Macfarlane  j 
Lockbart,  Morton,  Whitehead  andOreig.W.S.^jnXr.— (W.O.T.) 

17th  Jttly  1852. 

Second  Division. 

No.  323. — Herculbs  Scott  and  others,  .Pursuers,  v. 

George  Scott  and  others,  Defenders. 

Cogstiuctioti— Half  Blood  and  Full  Blood— .4  testator,  after 

Conveying  hie  property,  heritable  and  moveable,  to  trustees,  directed 

the  residue,  after  fulfilment  of  the  trust-purposes,  to  be  paid  to  hit 

nearest  relations  then  alios.     Be  left  no  issue,  but  children  if  tao 

full  brothers,  and  children  of  a  sister-uterine.     Throughout  his 

settlement,  Ms  sister-uterine  was  spoken  qf  simply  at  hit  sister,  and 

her  children  as  his  nephews  and  nieces— Held  that  the  nepkeatand 

nieces  by  the  half  blood  were  entitled  to  participate  in  the  residue 

equally  with  the  nepheat  and  nieces  of  the  full  blood. 

The  late  James  Scott  of  Brotherton  died  without  issue 

on  the  22d  September  1844. 

James  Scott  had  two  brothers, — Archibald,  who  pre 
deceased  him,  and  David,  who  survived  him.  The  pur- 
suers were  the  issue  of  these  two  brothers,  with  the 
exception   of  Joseph   St.  John  Yates,  who  not  only 
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claimed  a  share  in  the  residue  after  mentioned  aa  hus- 
band of  one  of  David's  daughters,  but  as  assignee  of 
James  Robert  Scott,  the  only  ohild  of  Archibald. 

James  Scott  was  predeceased  by  a  lister-vterine,  Tea* 
belle,  Robertson  Scott,  whose  children  were  the  defen- 
ders in  the  present  action. 

Three  deeds  were  left  by  Junes  Soobt  with  a  view  to 
the  disposal  of  his  estate,  both  heritable  and  moveable: 
These  were — lsf,  a  disposition  and  settlement  dated  20th 
November  1834,  principally  applicable  to  his  estate  of 
Brotberton9 j  2d,  a  relative  trust-deed  and  settlement 
of  the  same  date;  and,  Sd;  a  deed  of  appointment  and 
bequest  of  legacies,  dated  22d  September  1835.      *"" 

After  making  various  special  bequests,  the  last-men- 
tioned dead  contained  the  following  clause,  on  whinn.  the 
present  question  turned  :— 

"And  in  care  of  any  retiduo  being  left  in  thefcattd*  of  my 
■lid  trustee*  after  the  purpose*  of  the  trmt  tmve  been  fulfilled, 
I  hereby  appoint  Ifae  ..same,  to  be  nude  over  and  paid  to  my 
nearest  relation*  then  alive." 

This  was  a  declarator  to  hare  it  found  and  deeiantd 
that  the  pursuers  alone,  and  not  the  defenders,  were 
"  nearest  relations"  in  the  sense  of  the  above  declaration . 

The  following  clause  of  the  deed  of  appointment  was 
relied  on  in  argument  by  the  defenders : — 

"  To  Hri.  Isabella  Robertson  Scott  my  ulster,  £500 ;  to  each 
of  my  niece*  Jane  and  Helen  Bobertaon,  her  daughter",  £300  ; 
and  In  the  event  of  the  death  of  either  of  my  said  niecea,  both 
of  these  legacies  to  go  to  the  survivor,  to  my  nephew  Captain 
George  Robertson  fleott,  £500;  to  my  nephew  Hercules  James 
Robertson,  advocate,  £300 ;  to  my  nephews  William  Robertson 
junior,  writer  to  the  signet,  and  Captain  Archibald  Robertson, 
of  the  regiment,  and  Charles  Rubertmin,  advocate,  £300 

each ;  and  to  Dr.  M<aatgo«fT?  BoMrMon,  my  nirphew  (to  whom 
I  have  already  givea-  £M0>  to  assist  la  «a*mbJiaUng  hi  n>  in  bu*L 

neae),  £ioa" 

The  Lord  Ordinary  reported  the  case,  and  issued  the 
following — 

"  Nott,  —  The  Lord  Ordinary  has  not  sound  thin  case,  on  its 
■write,  attended  with  difficulty.  It  depends  of  carina  upon  the 
construction  of  the  testator's  settlement* ;  and  ba  sees  no  reason 
In  the  deeds,  or  in  the-  principle*  of  common  law,  in  so  far  ** 


neat  el*  tbe  residuary  bequest  by  winch,  ie  ten™  of  tbe  clause 
of  his  deed  of  appointment,  quoted  in  article  Ma  of  the  conde- 
scendence, the  taaaaaot  says—'  In  ease  of  any  residee  being  left 
In  the  banos  of  my  said  truateea  after  the  Barpoaa*  of  the  treat 
"     •  bean  mlfllled,  I  hereby  appoint  the  aanM  so  be 


and  paid  to  my 
"In  some  ret 


•  then  alive.' 


respect*  tl 

notbefeiaued^norlheperh-dei 

arrive,  till  the  death  of  the  aat 
David  Scott,  as  was  (bend,  Indeed,  by  lb*  deeleion  ofaait  Court 
on  the  18th  of  June  1847,  aSrmed  ia  the  Houwof  Lord*  -HA 
July  1850.  Thit  decisioa,  whale  it  neatssarily  axtwnea  David 
Scott,  the  testator'*  full  brother,  from  any  share  of1a»*ethJl|e> 
leave*  a  state  of  the  family  likely  enough  to  exist  wttasji  the 
residue  becomes  divisible — namely,  the  peranara,  nepbewa  and 
niecea  of  the  testator  by  David  Scott  a  full  brother,  and  James 
~  '  ""   a  nephew  by  another  fell  faratber  deceased,  and 

nephews  and  nieee*  by  Mr*.  In.beii*  Robertson 
Scott,  a  water-uterine  of  the  testator.  It  might  well  bt  denoted 
whether,  daring  the  life  of  David  Soott,  them  was  sufficient 
interest  on  tbe  part  of  the  pursuers  to  support  what  meat  ne- 
cessarily boa  conditional  declarator;  but  no  objection  has  been 
taken  upon  thli  groand.  It  is  more  than  probable,  from  the 
great  number  of  the  parties,  thai  the  question  willjaris* ;  and  as 
the  weeat  etoM  of  the  peraeers  propose  to  exclude,  In  competi- 
tion with  themselves,  the  sntoli  dan  of  the  defender*,  ft  might 
seem  hard,  upon  technical  ground  taken  by  the  Court  Itself,  to 

♦  Bee  its  principal  clauses  touted  ne*-™,  vol.  iix.  p.  &<?. 


dVt™th™°ftbebe«entofrteji«d«narnt,irhk±Bi 


"  Assuming  then  the  ease  to  have  ocauned,  (w  It  ana  h 
taken  In  this  view,  and  that  the  compel i tiou  arises  tet«m  w 
,  nepliew*  and  niece*  by  n  sitter- uterine,  and  tin  p. 
nephews  and  niecea  by  the  fr"  "-  '     '"' 


II  Wood,  the  Lord  Orto 


In  favour  of  the  defenders.  The  testator  give*  Large  IMIaki 
to  the  pursuers,  the  family  of  his  brother  David,  iobjKi  ■-.  i 
power  of  distribution  by  the  father.  He  gave  a  sepsrae e-a 
to  the  pnriaer,  libs  nepasw  by  a  full  brother  deceawd.  B>  a 
cause  of  hla  settlement*  quoted  in  the  aitartemcut  fjrite&fa- 
ders,  he  bequeaths  a  legacy  of  £500  'to  Mrs.  Isabella  BobrKi 
Scott,  arjr  sister/  the  mother  of  the  defender*,  and  assm 
legacies' to  her  sons  and  daughter*  iMswiMint,  *9i|h^ 
lauiamt and  Wthdi.  Ia  dedanng  that  tbe  teaidoe  of  in  ttn 
should  be.  divided  among  lil»  oearat  relations,  being  ail  glib: 
nephew*  add  luecia,  all  of  Ibem  la  tbe  view  of  the  loov 
became  (fa  i  all  of  them  ho. had  made  provision,  there  hue. 
reason' tekaU  Chat  be  casateenateled  rdationt  only  by  iki  i. 
blood,  to  the  exclusion  of  relations  by  the  half  okm),  «  n  i 
sisMr-uterine.  And  if  the  settlement  cut  ai  ail  girt  tbt  is- 
tator'a  understanding  of  the  word  rtlatim* — whidi  it  wi; 
seems  to  do— eny  considerations  drawn  rrom  tbe  law  of  imcti 
luocessiou,  or  ftwn  ether  external  source*,  ere  plainly  imiwae 
■  "The  pursuers,  however;  found  very  much  upon  lit  Sbm 
role  of  auooesaion  to  moveables  In  the  case  of  tateatacy,  by  >ln 
the  fall  blood  in  a  remoter  degree  exclude*  the  half  haul  i= 
by  which  relations  merely  uterine  are  entirely  excisdei  IV 
do  not,  indeed,  venture  to  carry  their  doctrine  to  the  fcil tine 
by  eontending  that  nephews  and  niecea  by  the  fall  bkod  mi 
aeder  a  beque«t  to  'nearwtrelatlriB*,'  exoiudeoiotBeniK  '■ 
n,  because  a  remoter  degree  in  the  ltd  lit 


-ably  ti 


•hall  take  efr  in/ 
blood  ;  and  il  w 

•nest  to  '  nearest  relation*,'  the  remoter  dean*  of  the  fail  tii 
w  of  the  blood  oonaangninean,  would  exclude  a  nearer  drtw- 
relations  through  the  mother.  They  contented  tbeasriiera 
holding  simply,  that,  in  the  case  which  here  ocean,  of  rods 
in  the  same  degree,  add  in  tbe  eorartaMrssa  of  a  sea*!* 
nearest  relations,  the  mil  blood  must  eudLoda  the  bar  *>■ 
conanngulnean,  and  both  exdude  half  blood  through  the  bbb« 
"  The  Lord  Ordinary  can  see  no  authority  for  this  Atika' 
It  holds  no  doubt  In  succession — and  tbe  rules  of  sama**; 
a  great  deal  nutner  in  fitvour  of  the  full  bkod;  bet  iasur 
Ordinary  1*  not  aware  that  it  bolda  in  any  other  oVsanau. 
of  tbe  law  in  which  the  relationship  of  the  partit*  i>  w- 
iofa,*J 


whether  that  of  the  oivil  or  of  the  canon  law — nitW  l«  ta- 
nned through  the  common  Uirpt ;  and  whether  oah;  o> 
or  both  be  coonted,  the  degree  is  tbe  ■ 
beawafeMfcmala.  Ho  thinks  n. 
iMamsam  and  In  oommon  nariaiu  _,  _.r . 
fulness  of  blood.  No  authority  wan  quoted  to  the  Lcra'*- 
nary  to  affect  this  view  of  the  law,  or  to  force  him  to  tali  n 
arbitrary  rales  of  succession  Into  account  In  ceaatrwsf  D 


(  rserrevJely  «,£* 

.Angajte,: 

They  am  witber  of  tcnaa^eaVrect  aotborittet-,  1. 
npontbe  prCHajtcaee,  iaaofar  aa  the  Cenrtbi  bvtk  iM*» 

Seated  the  rule  of  secoeasien  «■  oe*aaW»Ss*jiWa»»»d  faeaka 
routing,  nnderabenneit  of  the  snrplmtelP*  eaat  ef  We** 
more  distant  relation*  to  share  with  om  who  at  tats***  **■> 
have  excluded  them  ;  and  to  thecaee  of  Ja^^waWetae" 
Wontotiafttoratodividoai^daeamOT^'seprsstWse** 
relaUons,'  admitting  relationa  equalVj  by  the  Uhaf.  aes* 
mother1  *  side.  In  tbe  case  of  PT-rrru,  Dee.  U,  lew^aauhi  a» 
term  'the  whole  of  my  nephews  and  riser'  *  "™* 
nieosa-nterine  wen  admitted  to  share  wish  as 
of  the  full  blood.  That  ease  la  net  the  asset 
here— '  nephews  and  niecea'  beiug  ciliiuaal  seal  •<•>•> 
addition  of  a  controlling  term  -  whole ;'  •<•!**  *as*aaaat* 
exeiude  uterine  relations,  feoneed  npee  tlwnn»e*',w,*m 
waa  entirely  disregarded.  y  ■ 

"Thelawef  England  vrasmnchn' — *"  *" 


■tshassjsmaeslawe 
apree*wrfa»»t> 
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wery  easentiallr  from  the  law  of  Scotland  aa  to  th«  rules  of  to- 
cession,  appearing  to  admit  as  n*xt  of  kin,  and  under  the  sta- 
tute of  distribution,  relations  in  the  lease  degree,  whether  full 
Mood  or  half  blood,  and  whether  on  the  father's  or  mother's 
side  ;  but,  attending  to  this  distinction,  it  may  be  appealed  to 
for  illustration  and  Instruction,  the  more  especially  m  it  pre. 
sents  instances  of  the  rule  by  which  the  Court*,  in  interpreting 
bequests  to  '  nearest  relations,'  have  disregarded  the  rules  of 
succession  ab  inlalalo.  The  doctrine  will  bo  found  mifficienUy 
explained,  for  the  purposes  of  this  discussion,  in  Williams  on 
the  taw  of  Executors  and  Administrators,  4th  ed.,  pa^e  843 
<t  ho.,  page  1202  a  an.,  and  pages  S57,  968,  and  969]  and 
■Jflo  in  Roper  on  Legacies,  vol.  i.  page  118. 

"The  Lord  Ordinary  will  not  attempt  the  discussion  of- that 
law.  He  may  be  permitted  to  observe,  however,  that  where 
the  bequest  Is  to  rotatoria  generally,  the  English  law-aepean 
to  construe  the  bequest  by  the  statute  of  distribution,*!). avoid 
uncertainty  and  multiplicity  of  objects.  Bat  it  holda  tbamorda 
'  nearest  relations'  as  having  a  definite  meaning,  and  to  oadod; 
hip;  those  more  distant  in  degree,  though  the.  latter  night  abo 
take  ab  inieitato  under  the  statute, 

"The  only  other  observation  to  lie  made  on  the  .law  of  Bag. 
land  Is  also  a  strong  Illustration,  for  in  thoeas*  of.  Moot*  and 
Barbon,  May  13, 1728,  reported  in  Peers  Williams,  (vol.  t.  p. 
63).  a  grandmother  by  the  mother's  side  was  allowed  to  claim 
with  a  grandfather  by  the  father's  aide,  because  they  were  equal 
in  degree,  and  fulness  of  blood  was  not  to  be  taken  into  ac- 
count: and  in  the  case  of  SmtA  v.  Traaty.  Modern  Report* 
page  200,  where  the  question  occurred,  whether  listen  of  the 
half  Hood  were  to  come  In  to  share  with  brothers  of  the  full 
blood,  they  were  allowed  upon  the  ground,  '  that  the  sister  of 
the  half  Mood  being  akin  to  the  Intestate,  and  not  >*  rmotiorr 
groda  than  the  brother  of  the  whole  blood,  must  be  accounted 
In  equal  degree.'  The  case  is  not  without  use  as  shewing,  that, 
under  each  words  as  next  of  kin  and  nearest  relation,  proxi- 
mity in  degree  gives  the  rule,  not  fulness  of  blood. 

"  The  Lord  Ordinary  has  reported  the  cause  for  the  reason 
mentioned  in  the  outset  of  this  note ;  but  he  has  thought  it 
light  to-state  hi*  views  on  tbo  result  of  the  argument  before 
him,  that  iu  the  eruatrof  the  action  being  sustained  by  the 
Court,  there  might  be  no  impediment  to  a  final  judgment." 

The  case  being  in  the  roll  to-day, — 
Dta*  for  prjrsu  era— 

By  one  deed,  the  testator  conveys  Ms  estate  of  Brother  ton  to 
his  relatives  by  the  full  blood :  So  tar  he  prefers  his  own  nearest 
heirs  whomsoever  to  his  relations  by  the  half  blood.  On  the 
same  day,  he  executed  the  trust-disposition  and  deed  of  settle- 
ment of  20th  Nor,  1834,  Then  the  deed  of  appointment  and 
bequest  Is  executed  on  S9d  Sept.  183S.  The  whole  framework 
of  the  latter  deed  Is  founded  on  a  preference  of  the  full  blood 
to  the  half  blood — (reads  clause  quoted  by  Lord  Ordinary.) 
Who  are  the  nearest  relations  entitled  to  take  under  that  clause? 
The  testator's  death  took  place  in  September  IS44.  At  that 
lime  there  ware  alive  the  pursuers,  all  children  of  David  rJeott. 
There  were  then  alive  also,  ail  the  defender*,  the  etiHdren  of 
hie  nierine  half  sister.  The  time  of  division  was  postponed 
till  the  death  of  David  Scott,  by  a  judgment  of  this  Court 
affirmed  by  the  House. of  Lords.  And  there  being  nephews  and 
nieces  by  the  half  blood  on  the  one  hand,  and  nepbewa  and 
nieces  by  the  fall  blood  on  tlie  other,  the  question  it,  whether 
the  latter  exclude  the  former.  It  is  quite  clear  that  nephews 
and  nieces  by  the  half  blood  could  not  be  considered  the  nearest 
relations  of  the  testator,  if  the  aueeeasion  were  Intestate.  That 
in  not  conclusive;  but  ihepreaumptteiMn  sWiois,  that  in  speak- 
ing of  Ms  nearest  relations,  the  testator  exclusively  meant  those 
which  the  law  would  consider  as  such  in  case  of  his  intestacy; 
There  are  only  two  senses  in  which  this  expression  can  be  con- 
sidered,— the  words  either  mean  the  nearest  heirs  ab  iuituato, 
or  the  nearest  In  blood  in  the  ordinary  sense  of  that  term. 
Uow  nephews  and  nieces  by  a  sister- uterine  can  be  held  to  be 
the  nearest  relations  of  the  testator  when  he  has  nephews  and 
nieces  by  the  full  blood  alive,  it  Is  not  easy  to  see.  Suppose 
the  testator  had  been  survived  by  Isabella  Robertson  or  Scott, 
and  by  bis  sister  and  brothers  of  the  fall  blood,  could  any  one 
have  said  that  the  sister-uterine  would  have  been  a  nearest 
relation  equally  with  the  full  blood  f  That  conld  not  have  been 
said.  The  Lord  Ordinary  says — "The  pursuers  found  very 
much  upon  the  Scotch  rule  of  succession  to  moveable*  In  the 
caee  of  intestacy,  by  Which  the  full  blood  in  a  remoter  degree 


all.  AH  analogy  as  to  the  exclusion  of  witnesses,  or  as  to  mar- 
riage, is  not  applicable.  In  no  other  sense  are  they  equally 
near  io  degree  except  that  both  are  called  sisters, — See  Wil- 
liams on  Executors,  957.  By  (he  law  of  England,  the  half  blood 
comes  in  with  the  full  blood :  They  are  all  next  of  kin.  But 
that  is  not  the  law  here.  The  law  of  England  admits  succes- 
sion through  a  mother,  which  our*  does  not.  The  very  reason 
why  the  law;oi  England  brings  them  in,  is  the  very  reason  why 
the  law  of  Scotland  keeps  them  out.  Iu  the  deeds  themselves, 
thre  is  nothing  to  support  the  construction  contended  fur  on 
the  other  side,  except  the  fact  that  Mrs.  Isabella  Kobertson  or 
Scott  is  called  his  sister,  and  the  nephew*  and  nieces  by  the 
hajf  bipod  are  called  simply  nephews  and  nieces,  There  is  no- 
thing conclusive  iu  the  use  of  these  expressions.  All  the  Infe- 
rences to  be  drawn  from  the  deeds  are  tlie  other  way.  There  is 
no  indication  that,  under  the  words  "nearest  relations,"  the 
testator  intended  to  bring  to  the  half  Mood.'  lie  would  have 
said  so  explicitly  if  he  had  Intended  it,  , 

Mure  in  reply. 
Soticitor-General  fl)T  »nreu«ff— 

.  In  every  esse  of  this  kind,  the  Court  matt  endeavour  to  do 
justice  to  the  testator's  Intentions.  These  may  frequently  be 
feathered  from  the  specialties  of  the  deed.  There  i*  nothing 
here  preponderating  on  the  one  side  mure  than  on  the  other. 
The  material  thing  is,  that  the  testator  uses  the  words  "  nearest 
relations."  What  is  to  be  presumed  with  regard  to  his  inten- 
tions? There  are  two  ways  of  testing  this,— cither  by  a  refe- 
rence to  the  general  custom  of  the  country,  or  by  the  natural 
feelings  of  human  affection.  There  is  tlie  well  known  instance 
of  Jusepli's  preference  of  Benjamin  over  the  remainder  of  his 
brethren.  There  is  in  Cornelius  Nepos  tlie  instance  of  the  affec- 
tion of  Cimon,  the  son  of  Miltiades,  fur  his  half  sister  by  the  fa- 
ther's side.  And  in  the  Dutch  law,  we  have  this  proverb  cited  in 
Hertius  Dt  I'orccmiii  Juris,  opusc  vol.  ii.  p.  354 — STftt  nata.lt  in 
tbt  blutOt,  ttx  naou  In  tfi:  agent !    Qui  tangtam  proumat  idim  tt 


Lord  Cotkbmm.'-Jn  considering  this  case,  I  pay  no  regard  to 
the  law  of  Germany,  the  law  of  Athena,  the  law  of  Israel,  and 
least  of  all  to  the  law  of  England.  I  wish  to  be  guided  by  the 
law  of  Scotland  alone. 

What  U  the  intention  of  the  testator  as  deductble  from  the 
woids  he  has  employed  !  His  words  come  to  this  : — He  ha* 
to  refer  to  the  children  of  a  halt  brother  and  the  children  of  a 
half  sister.  Now,  whenever  he  speaks  of  his  sister  throughout 
this  deed,  he  speaks  of  her  as  hi*  starter  aad  her  children.  It 
m  fixed  by  his  own  language,  that  hbr  nephews  and  niece*  by 
the  half  blood  nie  considered  by hlntSM  hi*  nephew*  and  nieeea. 

Tbeti  com  en  the  beqwrt  erf  residue  to  "my  nearest  relations 
tnenanve."  He  does  not  say  his  nearest  relatives  by  the  full 
Mood.  "  Nearest"  does  not  necessarily  mean  try  tha  foil  blood. 
Icea't  behave  that  by  these  terms  the  testator  here  meant  to 
■srtade  the  hstf  Mood.  I  «w  satisfied  from  tbn  words  oi  the 
derdtbait'lvWiaioiiwowld  have  recoiled  from  such  n,  result.  I 
think  the  case  U  decided  by  the  terms  which  the  testator  ha* 
wvi.  nlnl  hji  Iks  i  In  iiiswlsiii  ia  In  i  hit  Ii  In  liaii  msil  Hum  I 
cannot  doubt  that  th*  probable  meaning  of  the  dead  i*  entirely 
besttto  to  the  pleading  of  the  pursuant 

Lord  JfjUTOji.— I  am  of  the  seme  opinion,  and  upon  tha  same 
ground*  Intha  ordinary  as*  of  language,  nephews  and  nieces 
and' brothers  and  staters  are  equally  called  by  these  term*, 
whtrttM*  with  reference-  to  th*  half  Wood  or  the  full  blood. 

TMs-ls  cleared  by  the  very  deed  in  question.  Throughout 
ike  deed,  no  distinction  Is  made  between  the  hill  blood  and 
the  half  blood. 

Lord  Mtdwyn. — A)  I  take  the  same  view  of  this  case  a*  both 

J'oor  Lordships,  I  shall  not  occupy  the  Court  long  in  deliver. 
ng  my  opinion.  The  principle  on  which  we  ought  to  proceed 
is  plain  and'  obvious, — to  endeavour  to  discover  the  meaning 
and  intention'  of  the  testator  when  he  executed  bis  deed  of 
appointment  and  bequest  of  legacies,  and  concluded  in  these 
term* — •'  in  case  of  any  residue  being  left  in  the  bands  of  my 
•aid  trustees  after  the 'purpose*  of  the  trust  shall  be  fulfilled,  I 
hereby  appoint  the  same  to  be  made  over  and  paid  to  my 
nearest  relations  than  alive."  The  ones  is  no  doubt  one  of 
novelty:  for  although  certain  cases  have  been  refBrred  to,  I  do 
not  think  we  can  eay  there  I*  any  direct  authority  to  guide  us 
in  our  inquiry  as  to  the  intention  of  the  testator,  from  any 
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technical  terms  used  by  blm,  but  we  must  endeavour  to  discover 
ft  from  the  circumstances  of  the  cue  itself.  Now,  it  is  plain 
he  did  not  wish  that  the  residue  should  be  disposed  of  accord- 
ing to  the  rules  of  legal  intestate  succession  ;  he  shews  his  in. 
tension  of  making  it  the  subject  of  testate  succession  ;  and,  in 
this  view,  1  think  it  has  not  been  sufficiently  observed  or  com- 
mented on,  that  while  the  two  deeds,  the  one  of  settlement  of 
the  estate  of  Brotheiton,  and  the  other  the  trust- disposition, 
both  dated  20th  November  1884,  are  written  by  his  professional 
mi i]  -of- business,  the  deed  in  which  is  this  appointment  of 
the  residue  of  his  personal  succession  In  September  1836,  is 
written  by  himself;  and  therefore  the  language  used,  and  the 
terms  in  which  his  will  Is  conveyed,  must  be  considered  as  em- 
phatically his  own,  and  best  Indicating  the  meaning  he  at- 
tached to  the  expression,  when  he  speaks  of  bis  "  nearest  rela- 
tions." The  question  Is,  did  he  equally  include  his  nephews 
and  nieces  by  the  half  blood  as  those  by  the  lull  Mood— the 
children  of  his  sister  Mm.  Robertson  Scott,  as  the  children  of 
his  two  brothers  of  the  fall  blood.  It  was  paid,  that  looking 
at  the  amount  of  his  special  bequests  in  their  favour  respec- 
tively, the  onebebig  so  much  larger  than  the  other,  it  is  clear 
that  he  preferred  the  children  of  bis  brother  David.  But  I  do 
not  hold  this  to  be  a  sufficient  test,  even  of  his  affection,  in 
opposition  to  what  I  shall  notice  Immediately ;  for  there  'are 
many  circumstances  which  might  affect  the  amount  of  thsse 
bequests  to  them,  Independent  of  the  scale  of  affection  in  which 
he  held  them.  He  was  limiting  his  brother  David's  power  over 
the  estate,  giving  him  merely  a  liferent  over  it,  and  lessening 
his  power  of  providing  for  his  children  ;  and  he  might  think 
that  the  other  fi»mlly  bad  been  suitably  provided  for  by  their 
own  father,  so  that  the  sum  he  bequeathed  was  more  a  proof  of 
affection  than  anything  else.  But  what  makes  me  oonsidcr 
that  the  one  family  was  as  much  Included  by  him  undcrthe 
term  "  my  nearest  relations,"  as  the  other,  though  only  related 
by  the  half  blood,  la  the  manner  in  which  he  designates  tb em, 
under  his  own  handwriting,  when  he  appoints  the  special  be- 
quests for  them.  The  contrast  between  the  two  families  is 
very  striking.  He  bequeaths,  he  says,  the  following  legacies 
"to  my  brother  David's  family,  £18,500,  to  be  paid  asunder — 
to  Hercules  Scott,  Me  only  son,  £3000,  and  to  each  of  hi,  seven 
daughters,  the  sum  of  £1600."  Thus  ha  designates  them  by 
their  relationship  to  their  father,  but  not  in  reference  to  any 
relationship  to  himself,  although  they  be  his  own  nephew  and 
nieces ;  he  does  not  even  mention  the  names  of  these  daugh- 
ters, as,  if  not  unknown  to  him,  looking  upon  them  merely  as 
the  family  of  his  brother.  Now,  tee  bow  he  first  speaks  of 
the  children  of  his  sister  Mrs.  Robertson  Scott.  He  denomi- 
nates her  "  my  sister,"  petting  ber  in  the  same  degree  of  re- 
lationship as  his  brother  David,— and  then  he  specifies  her 
children,  not  as  inch  merely,  but  specially  describes  them  aa 
his  nephews  and  nieces,  mentioning;  them  all  individually  as 
such,  thus — "  to  each  of  nay  nieces  Jane  and  Helen  Robertson, 
ber  daughters.  £300;  to  my  nephew  Captain  George  Robertson 
Scott,  £600;  to  my  nephew  Hercules  James  Robertson,  advo- 
cate, £800;"  and  so  of  too  others.  It  it  impossible  (or  me  to 
hold,  after  this  denomination,  given  by  hiniself  and  ex  propria 
mof  u,  to  the  family  of  his  sister,  that  be  did  not  mean  to  consi- 
der them  as  nephews  and  nieces,  and  equally  related  to  him  as 
the  children  of  his  brother  David,  or  that,  when  he  disposed  of 
tbe  residua,  he  did  not  Include  them  among  his  newest  rela- 
tions along  with  the  family  of  his  brother  David  and  the  sou  of 
his  brother  Archibald,  among  whom  it  was  to  be  divided.  It 
is  quite  according  to  common  parlance  in  this  country,  tosec- 
t  ion  them  in  this  degree  of  relationship  although  by  the,  balf 
blood  only ;  and  the  testator  has  shews,  meet  unoqniwjcajty  I 
think,  that  he  so  considered  them.  I  am  therefore  for  snBtaiu- 
ing  the  defences. 

The  Lord  Juttice-Cicrk  declined,  in  respect  of  relationship  to 

certain  of  tbe  patties. 

The  Court  pronounced  the  following  interlocutor: — 
"  Find  that  when  tbe  residue  of  the  estate  of  James  Scott, 
Require  of  Brotherton,  shall  come  to  be  divided  among  the 
testator's  nearest  relations,  his  nephews  and  nieces,  the  chil- 
dren of  his  lister  Mrs.  Isabella  Robertson  Scott,  then  alive, 
will  share  equally  with  the  children  of  his  brother  David  Bcott 
then  alive,  and  with  Joseph  St.  John  Tales,  as  assignee  of 
James  Bobertaon  Scott,  In  the  eveut  of  the  said  James  Robert- 
ion  Scott  being  then  alive :  Therefore,  sustains  the  defences, 
id  assoilzie  the  defenders  from  the  conclusions  of  the  libel, 


and  decern  :  Find,  of  consent,  that  tbe)  expenses  of  Mp 
ties,  to  be  taxed  by  tbe  auditor  as  between  agent  mi  dut 

shall  be  paid  out  of  the  trust-estate  of  the  said  dceetted  Juj 
Scott ;  and,  if  necessary,  remit  to  the  auditor  to  tax,"  u 

Lord  Ordinary,  Rutherford. — Act.  SoL-Gen.  (Nesim,  fcc 
James  Durness,  8.S.C  Agent.— Ah.  Dean  of  Facnttj  (stsnij. 
Mure ;  Hope,  Oliphant  and  Hackay,  W.S.  AgaAt,  ,F.E 

17th  July  1852. 

Srcosn  Divisioar. 

No.  324. — Robert  M'Cowak,  Pursuer,  v.  Jon 

Weight,  Defender. 

Jury  Cause— Notice— Proces*  - -Opinion,  Thai  at*  csihs'h 

tfaps  /ran  and  eJUr  the  ndjwlment  of  the  Utmt,  tnlbaf  Mn . 

triat  by  the  pueemtr,  tntitUt  fat  defender  to  give  m*ia<ai,m 

tue/Hrioi  it  to  proceed  bejort  the  Lord  Ordinary  dmnnfttu 

.  and  raoi  warn  the  ittua  have  been  oJ)*»ted  by  the  /jw.S« 
tin  aefenaer  it  miiiled  to  fin  notice  of  trial  easy  sjist  lit ftm 
ferfitu  hit  lead  by  alloving  the  ensuing  tilting*  to  etoptt 

Sequel  of  eaae  reported  ante,  p.  575. 

In  this  obm,  the  issues  were  approved  of  by  tfctCcs 
on  the  29th  of  June  last. 

Ten  days  thereafter  elapsed  without  any  aotin " 
trial  being  given  by  the  pursuer.  The  defender  tin 
upon  gave  notice  of  trial  for  the  next  sittings. 

This  was  a  motion  by  the  pursuer  to  put  off  tbe  mi- 

"  on  account  of  the  absence  of  the  said  James  Howie,  the  ki 
rupt,  and  the  want  of  writings  wirh  which  he  fled  firm 'i» 
sow,  as  set  forth  in  an  affidavit  by  the  pursuer  to  bepw'*.. 
in  process." 

It  was  also  contended  on  the  part  of  the  pursuer,  & 
the  defender's  notice  of  trial  ought  to  be  discharge  i 
premature  and  incompetent. 

LordJtutiee-Olerk. — The  defender  had  no  right  to  girt  surer 
The  expiry «f  ten  days  sdvea  such  rigfa*ODly  in  cases  tobeE-- 
befora  the  Lord  Ordinary  duringaeseioa.  The  defenders  a  < 
entitled  to  give  notice  if  tbe  pursuer  allows  tbe  Blimp  f 
elapse,  and  then  forfeits  bis  lead.  It  Is  a  mieconstmcor-  . 
tbe  acta  to  bold  otherwise.  Here,  however,  tbe  sffidim  ' 
itself  furnishes  sufficient  ground  for  delay.  Tbe  defend* - 
rather  too  sharp.  The  pursuer  must  not,  in  this  manin.  * 
excluded  from  material  evidence. 

The  Court  pronounced  the  following  interlocutor :-- 

"  Upon  the  motion  of  the  pursuer,  discharge  the  actio. 

trial  given  by  tbe  defender,  and  appoint  the  cause  to  be  tnr 

before  the  meeting  of  tbe  Court  in  November:    Recc*-;- 

djligenco  formerly  granted  at  the  Instance  of  tbe  parties"  *■ 


herd  Ordinary,  Anderson. — Ad.  Houcreiff,  Broun;  Tbof 

frol,  W.S.  Agent.— All.  Penney,  P.  Fraser;  Andrew  Howfe 
A.  Agent— l  Clerk.— <F.H.) 


20th  July  1852. 
Sfcohd  Division. 
No.  325. — Ouninghame's  Trustees,  Pursuer*,  t.  V> 

LIAM  Cumnohamb  of  Craigends,  De/atder. 

En  tail -^Prescription—  WSarre,  thong*  then  won  a  mocrrfm 

betKecx  the  fetters  as  eentoited  in  a  deed  of  twtnit,  cu' .' 

saw*  at  let  forth  in  the  invettitm-i  thereat,  Urn    imnm irigm  f 

/erred  Id  bore  to  proceed  upon  the  entail  ei  the  title  tff'- 

the  obligation  to  insert  the  tanditiom  of  the  entail in  It*  act 
titure-  -Held  that  the  fetters  of  the  ettttl  could  rnnt,  et  ■ 
queetion  inter  baverlei,  he  extinguished  bf  avwevyto*.  '• 
that  the  htir  in  pattettion  coeld  at  n«jr  (MM  revert  i"  ■" 
make  up  titlet  in  term  of,  the  dead  af  limit,  mmd  it* 
htirt  subsequent  could  insist  on  hit  doing  st. 


lute  1 1  snd  12  Vict.  c.  36,  §  43— Piivtie  'Act —  Tic  > 
tilurc  following  an  a  deed  of  Urkt  erneS,  aastJWaWy  iw- 
regard  to  all  i/s  fettert,  bore  thronahet  •»  xafsfasf  ■•  ' 
deed  at  the  title  ofpotitttion,  and  eel  forth  thtt  <*■—■  ri- 
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including  ihe  obligation  to  insert  in  the  investiture  the  condi- 
tion* thereof,  alt  in  the  eract  term*  of  the  deed  of  entail,  with 
the  exception  of  the  resolutive  clauie,  which  varied  from  that 
contained  in  the  deed  of  entail.  After  more  than  forty  fear*' 
possession  on  the  investiture  to  conceived,  excambion*  of  parti 
of  the  lands  mere  executed  under  the  Montgomery  and  Rote- 
berg  Acts,  by  the  recording  of  the  contract*  of  excambion,  and 
infejiments  thereon.  The  contract*  conveyed  the  land*  ex- 
changed for  thote  previously  entailed,  to  the  heir  in  postesiion, 
and  the  other  heirs  of  entail  appointed  to  succeed  to  the  estate 
"  by  the  laid  disposition  and  entail  thereof,"  being  the  deed  of 
entail  above  mentioned,  "Kith  and  under  the  whole  prohibi- 
tory, irritant  and  resolutive  clauses,  conditions,  provisions  and 
restrictions  therein  specified."  A  subsequent  eicambion  teas 
effected  under  a  private  act,  obtained  by  the  heir  is  poucsiion, 
which  authorized  the  execution,  i*  exchange  far  fart  *<f  the 
entailed  estate,  of  a  deed  of  entail,  in  terms  of  the  original 
deed  of  entail,  of  certain  other  land*.  Utcrwt*  aftM+tct, 
the  heir  in  possession  executed,  at  the  sight  -of  the  Corn*!;  a 
■    deed  of  entail  of  the  lands  acquired  by  him,  which  oat  recorded, 

the  original  deed  of  entail.  Thereof ter.it  hoeing*  bee*  decided 
that,  in  respect  of  the  dUerepancy  between  the  resoluliae  clause 
at  contained  in  the  investiture  following  on  the  original  deed 
of  entail,  and  the  same  clause  in  that  deed,  the  lands  other 
than  those  held  under  the  excambions  ond  the  private  act  Were 
liable  to  the  diligence  of  creditor*  —Held,  1 .  That  in  regard 
to  such  lands,  the  entail  was,  in  terms  of  §  43  of  the  Entail 
Amendment  Act,  invalid  and  ineffectual  as  regarded  all  the 
prohibitions.  2.  That  in  regard  to  the  lauds  obtained  under 
the  excambions,  the  fact  that  the  lands  for  which  they  were 
exchanged  had,  at  the  date  of  the  excambions,  been  held  for 
snore  than  forty  year*  on  the  defective  investiture,  did  not, 
touting  to  the  terms  of  that  investiture,  as  in  a  question  inter 
ImreiM,  extinguish  Hie  fetter*  of  the  deed  of  entail,  nor  ren- 
der it  incompetent,  in  executing  the  excambions,  to  revert  to 
thote  fetters,  and  that  these  lands  were  duly  and  validly  en- 
tailed accordingly.  8.  That  the  lands  acquired  under  the 
private  act  having  bee*  entailed,  in  terms  of  the  original  deed 
of  entail,  under  the  express  provisions  of  an  act  of  parliament , 
no  objection  could  be  made  to  the  entail  under  which  they  wire 
to  held. 

On  3d  August  1745,  Mrs.  Katharine  Campbell  or 
Cnninghame  executed  a  deed  of  entail,  by  which  she 
disponed  the  lands  of  Craigends  and  others  to  herself  in 
liferent,  and  to  Ensign  William  Cnninghame  in  fee, 
whom  failing,  to  the  heirs  of  his  body,  and  to  a  destina- 
tion of  heirs  as  therein  set  forth.  The  deed  contained 
all  the  clauses  of  a  strict  entail,  including  an  obligation 
on  the  institute — 

"  and  the  oilier  heirs  of  tailzie,  to  ingmsa  and  verbatim  Insert 
the  whole  foresaid  course  and  order  of  succession,  and  the  seve- 
ral conditions,  limitations,  irritancies,  and  others  before  and 
after  mentioned,  contained  in  this  present  deed,  and  that  in 
charters  and  infnftments  to  fallow  hereupon,  and  upon  the  lore- 
said  decreet  of  sale,  and  in  all  the  subsequent)  procurator;!  and 
instrument*  of  resignation,  charters,  serried,  and  retours,  pre- 
cepts and  instruments  of  seasine,  and  all  other  conveyances  of 
the  said  lands  and  estate." 

The  lands  so  conveyed  were  .held  partly  of  the  Prince 
of  Scotland,  and  partly  of  the  Crown.  For  the  first, 
Mrs.  Cnninghame  and  Ensign  Cuniughame,  in  1747,  ob- 
tained a  charter  of  sale  from  the  Prince,  on  which  they 
were  infeft  for  their  respective  rights  of  liferent  and  fee. 
Fbr  the  lands  held  of  the  Crown,  they  likewise,  in  the 
game  year,  obtained  a  charter,  on  which  they  were  in- 
feft. These  charters  disponed  the  lands  expressly  under 
the  conditions  and  limitations  of  the  deed  of  entail,  and 
set  forth  at  full  length  the  whole  clauses  thereof;  but 
there  was  a  discrepancy  between  the  resolutive  clause  as 
set  forth  in  both  charters,  and  that  contained  in  the 
deed  of  entail. 


Ensign  Cuninghame  was  succeeded  in  17G5  by  his 
son  Alexander  Cuninghame,  who  was  succeeded  in  1798 
by  his  brother  John  Cuninghame.  John  Cuninghame 
was  succeeded  in  1822  by  his  eldest  son,  William,  the 
original  pursuer.  All  these  parties  made  np  titles  con- 
taining the  same  clauses  as,  and  in  exact  conformity  with, 
the  charters  of  1747. 

In  the  course  of  the  years  18 15  and  1819,  John  Cun- 
inghame executed  excambions  of  parts  of  the  entailed 
lands,  under  the  Montgomery  Act,  10  Geo.  III.  c.  61. 
In  1814  and  1845,  William  Cuninghame  executed  other 
excambions  under  the  Montgomery  and  Rosebery  (6  and 
7  WiH.  IV.  o.  42)  Acts,  by  which  he  re-exchanged  the 
lands 'brought  under  the  entail  by  his  father,  for  those 
originally  held  under  it,  and  thereafter  executed  other 
exeambions  of  part  of  thaso  lands,  and  of  other  pp.rts  of 
the  entailed  estate.  The  eff.wt  of  all  these  excambions 
was,  that  part  of  the  lands  held  of  the  Prince  as  well  as 
of  the  Crown,  disponed  by  the  original  entail,  was  ex- 
changed for  lands  not  disponed  by  that  deed.  The  con- 
tracts of  excambion  under  which  these  exchanges  were 
made,  were  all  in  the  same  terms,  for  which  see  the  note 
of  the  Lord  Ordinary.  No  special  deed  of  entail  was 
recorded  as  provided  by  the  contracts,  but  the  contracts 
themselves  were  duly  recorded,  and  infeftment  was  taken 
on  them. 

In  1832,  William  Cuninghame  obtained  a  private  act 
of  parliament  (2  and  3  Will  IV.  c.  31, 4th  Aug.  1832) 
authorizing  him  to  exchange  the  lands  of  Rye  wreaths, 
being  part  of  the  entailed  lands  held  of  the  Crown,  for 
the  lands  of  Houstonholm,  held  by  him  in  fee-simple. — 
(For  terms  of  act,  see  Lord  Ordinary's  note.) 

Under  the  powers  conferred  by  trnVact,  William  Cun- 
inghame executed  a  disposition  and  deed  of  entail,  under 
which  he  disponed  to  himself  the  lands  of  Houstonholm 
for  those  of  Rye  wreaths.  This  deed  contained  the  re- 
solutive clause  contained  in  the  entail  of  1746.  It  was 
duly  recorded  in  the  register  ef  entails,  and  William 
Cuninghame  was  infeft  thereon. 

On  13th  Feb.  1851,  the  Court,  in  an  action  at  the 
instance  of  the  creditors  of  the  late  William  Cuning 
haute,  held,  that  in  respect  of  the  discrepancy  between 
the  resolutive  clause  as  inserted  in  the  investiture,  and 
as  contained  m  thy  entail  of  1745,  the  lands  were  not 
protected  front  diligence  for  debt. — Holmes  and  Camp- 
bell tt.  Cunmgbnme,  ante,  vol.  xxiii.  p.  844, 

The  late  William  Cuninghame  thereupon  raised  the 
present  action  against  the  heirs  of  entail,  concluding  for 
reduction  of  the  whole  contracts  of  excambion  and  sa- 
sines  thereon,  and  of  the  deed  of  entail  of  1832  and 
sasioe  thereon,  and  to  have  it  found  and  declared  that 
the;  entail  of  1745,  and  the  whole  titles  proceeding  on 
it,  including  the  excambions  and  the  entail  of  1832, 
were,  in  so  far  as  the  limitations  therein  expressed  were 
concerned,  defective,  and  not  valid  in  terms  of  the  act 
1085,  c.  22,  and  that  the  lands  held  under  the  same 
were  liable  to  the  debts  and  deeds  of  the  pursuer — 
"and  further,  and  separatist,  that  the  fetters,  conditions  and 
limitation*  contained  in  said  original  disposition  and  deed  of 
tailzie,  have,  in  respect  of  the  possession  of  the  pursuer  and  his 
predecessors  u|ion  their  title*,  been  worked  off  and  discharged 
by  the  operation  of  the  positive  as  well  as  of  the  negative  pre- 
scription, and  the  said  pursuer  released  therefrom ;"  and  fur- 
ther, thai  the  lands  in  question  had  been  freed  from  the  fetters 
contained  in  the  entail  of  1715,  and  the  investitures  and  deeds 
following  (hereon,  and  that  the  pursuer  had  full  power  gratni- 
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tomly  to  alter  the  order  of  succession,  and  to  alienate  and  har- 
den at  his  pleasure. 

Defences  were  lodged  for  the  pursuer's  eldest  son,  the 
heir  of  entail  next  in  succession. 

The  pursuer  pleaded — ■ 
I.  As  to  the  lands  held  under  the  original  Investitures,  It 
having  been  decided  that  tlie  entail  was  Invalid  In  regard  to 
the  prohibition  against  the  contraction  of  debt,  the  provision 
of  the  Entail  Amendment  Act,  11  and  IS  Vict,  c  Sfl,  §  4S, 
clearly  applied,  and  the  entail  waa  invalid  altogether.  2.  Ai  to 
the  Undi  obtained  by  excambion  under  the  Montgomery  and 
Kiisebery  Acta : — By  the  time  the  first  of  these  excsmblons  was 
effected,  the  land*  bad  been  held,  for  more  than  the  prescri  piive 
period,  under  an  investiture  differing  from  the  deed  of  entail. 
The  result  was,  that  the  entail  created  by  that  deed  had  been 
extinguished  by  proscription,  anil  the  lands  were,  at  the  lirds  the 
excanbtona  were  executed,  held  In  fee-simple.  The  cntalhwioe 
extinguished,  the  excambion  a  could  not  revive  it,  or  oiafco  n  nsw 
entail.  On  the  contrary,  the  enact  of  the  exeaiubions,  under 
the  provisions  of  the  statute*,  was  simply  to  place  the  lands 
Acquired,  in  exactly  the  ammo  position  as  those  for  which  they 
were  exchanged.  B.  Aa  Xa  the  lands  obtained  under  tire  private 
act:— -These  weeelnutt  better  position  than  if  they  had  been 
obtained  by  excasnbian  under  the  publln  statutes.  At  the  trrnb 
the  act  was  fumed,  all  parties  were  unaware  of  the  defective 
nature  of  the  titles,  bat  they  agreed,  and  their  Intention  wai, 
that  the  lands  to  be  acquired  should  be  put  In  the  tame  posi- 
tion as  those  for  which  tbey  were  exchanged. 

The  defender  replied — 
1.  This  point  the  defender  did  not  argue,  but  kept  it  open  for 
appeal.  3.  The  procedure  In  the  excambion  was  perfectly  valid 
in  terras  of  the  statutes.  But,  under  the  statutes,  the  lands 
acquired  are  to  be  held,  not  under  a  particular  investiture,  but 
under  the  entail  on  which  the  lands  are  held.  Here,  no  doubt, 
a  mistake  had  been  made  in  the  investitures,  but  that  wo*  no 
reason  why,  as  In  a  question  inter  h&redei,  the  lands  acquired 
by  excambion  should  not.  as  hod  been  done  here,  be  pat  under 
the  original  entail,  in  which  case  they  must  be  subject  to  all 
the  fetters  of  the  same.  3.  There  was  here  an  entail  made 
under  authority  of  all  act  of  parliament,  at  the  sight  of  the 
Court,  and  under  an  agreement  amongst  all  parties  Interested. 
It  wbb  Dot  proposed  to  reduce  the  statute ;  but  unless  this  were 
done,  it  was  Impossible  to  set  aside  on  entail  nude  under  such 

The  Lord  Ordinary  pronounced  tne  following  "interlo- 
cutor : — 

"In  so  far  as  regards  the  lands  held  under  the  Investiture 
completed  by  charters  from  the  Crown  and  Prince  In  1747,  and 
now  held  by  the  pursuer  under  that  investiture  by  progress, 
end  In  so  far  as  regards  the  lands  hold  under  the  diifcrent  con- 
tracts of  excambion  carried  through  In  virtue  of  the  statutes 
10  Gbo.  III.  e,  61,  and  6  and  T  Will.  IT.  c  42,  finds,  decerns 
and  declares,  in  terms  of  the  declaratory  conclusions  of  the 
libel,  and  finds  it  nnneceseary  to  pronounce  any  judgment  upon 
the  reductive  conclusions  as  applicable  to  any  of  the  titles  un- 
der which  the  said  lands,  or  any  part  of  them, are  held:  Quond 
liHra,  In  respect  of  the  lands  held  nnder  the  entail  executed  In 
terms  of  the  act  1832,  and  Investiture  following  upon  that  en- 
tail, assoilsies  the  defenders  from  the  whole  conclusions  of  the 
libel  as  regards  these  lauds,  and  the  titles  on  which  they  are 
held,  and  decerns :  Finds  no  expenses  due  to  either  party, 

'Xolt. — The  oliject  of  the  present  action,  which  is  brought 
at  the  Instance  of  William  Cunlnghame,  Esq.  of  Cralftefftis, 
against  the  heim-Bubetituts  under  the  entail  of  that  estate/is, 
fn  substance,  to  have  It  found  that  he  holds  the  estate  asfee- 
simple  proprietor,  free  and  unfettered  by  any  restrict icta a  of 
limitations  of  entail. 

"  The  original  entail  wo*  contained  In  a  deed  of  taffere  dated 
August  1745.  embracing  lands  held  partly  of  the  OrOwii  and 
partly  of  the  Prince.  The  investiture  was  completed,  of  course, 
under  separate  charters,  both  registered  and  sealed  on  the  Iflth 
of  March  1747 ;  and  till  1816,  when  certain  deeds  of  excam- 
bion were  flrst  executed,  the  investiture  won  continued  under 
those  charters.  But  this  luvestiture,  so  mode  and  continued, 
was,  oa  regarded  the  resolutive  clause,  essentially  different  from 
the  deed  of  entail.  The  discrepancies  were  more  striking  in 
the  case  of  the  lands  held  of  the  Prince,  than  in  that  of  those 
held  of  the  Crown,  but  in  both  instances  tbey  were  essential. 


The  discrepancies  of  the  Prince's  charter  are  inydBtitdh 
stated  in  the  3d  ai  title  of  the  condescendence,  sad  ihtt,  k  -s, 
crown-charter  In  the  6th.  But  It  is  unneceasij  to  didi  i 
greater  length  on  this  part  of  the  ease,  aa  the  elect  of  tktn 
rlance  In  the  investiture  has  been  already  nude  the  nljr-.-.  t 
judicial  decision  In  an  action  at  the  Instance  of  ctrhurnf. 
tors  of  the  present  pursuer  against  the  pnrsoer  sadttebrn 
Bnbsti  tnte  of  entail .  The  cose  Is  reported  under  dale  (Arai 
18, 1851,  and  the  Court  there  found,  in  respect  of  the  nixn 
between  the  resolutive  clause  in  the  deed  of  entail  and  tit  rr 
solutive  clause  In  the  investiture,  that  the  rcsolwin  i» 
was  not  Inserted  In  the  investiture,  and  that  the  licit  M! 
under  such  Investiture  were,  therefore,  not  protected  «!u 
the  onerous  debts  of  the  heir  in  ptmemon,  or  tat  o%aaj* 
Ufa  creditors,  but  were  liable  to  he  adjudged.  lUtUfeM. 
served,  that  long  before  1815,  prescription  bod  psoas  upnik 
Irrvestltttre^so  that  the  variance  oouid  no  looser  be  tonec 
"Had  the  whole  estate' stood  simply  under  tbtaisnsitri 
of  1747,  which  left  it,  according  to  the  deciuori  of  tbrfar, 
liable  to  adjudication  by  the  creditors  of  the  heir  Id  msmh 
the  Lord  Ordinary  cannot  doubt  that  the  case  would  knit 
leu  under  the  enactments  of  11  and  12  of  her  Msjers. :  :■. 
which  specially  provides,  'that  where  any  railne  shall an , 
valid  and  effectual  In  terms  of  the  said  recited  act  of  tt**+ 
tish  parliament,  passed  In  the  year  1685,  in  regard toutjr- 
Mtiftlons  against  alienation  and  contraction  of  drbtu-. 
teratlon  of  the  order  of  succession,  In  consequence  of  (£-■• 
either  of  the  origins!  deed  of  entail  or  of  the  lnteJBhft! 
lowing  thereon,  but  shall  be  invalid  and  ineffectual  tfiftr. 
any  one  of  such  prohibitions,  then  sad  lu  that  nastl^ 
lie  shall  be  deemed  and  taken,  from  and  after  the  par; 
tills  act,  tube  Invalid  and  ineffectual  as  regards  all  Ibi^c 
bitlous,  and  the  estate  shall  be  subject  to  the  deeds  iiriica 
of  the  heir  then  in  poncmion,  and  of  his  successors,  llhtufa! 
thereafter  in  order  take  under  such  tsihtie;  and  mini ' 
forfeiture  shall  be  competent,  at  Ibe  instance  of  any  beio 


btbltiona.'  The  defect  here  occurs  in  the  ii 
renders  the  entail  ineffectual  as  regards  all  the  leading  tit 
bilious;  and  the  case  to  clearly  within  the  inlendneo!  -* 
statute  as  well  asunder  its  letter, — the  object  otlbe  axe..i 
being,  to  make  it  unneceraory  for  the  heir  is  posestj: 
accomplish  his  purpose  at  a  loos,  and  per  emba/a,  W  to  B*; 
hi  in  to  deal  with  the  estate  at  once,  and  free  from  tho '-»■'' 
of  the  entail, — When  by  sale  or  contraction  of  debt,  al- 
teration of  the' order  of  Succession,  he  might  hare  find  t: 
self  from  those  fetters.  In  so  far,  therefore,  aa  the  eaafc  rl 
itaiitbtrn  thai  invt ilifurt,  the  pursuer  is  entitled,  noddt.'.ta 
tute,  to  decree  in  terms  of  the  declaratory  cowlnsocs  d  - 


"  But  certain  portions  of  the  estate  have  been  tiie  «*•■ 
Ofexcambionain  1816,  in  1810, in  1844.  end  in  lStS,n4*l 
Geo.  III.  c.  61,  and  6  and  1  Will.  IV.  c.  42.  The*  a»=':-- 
appear  to  be  all  of  them  substantially  in  the  tame  ritsii.  - 
Taking  one  of  them  as  ail  example,  apart  of  the  entailed  b*1 
of  Croigcnds  is  made  over  to  the  opposite  contirinc  [sfl 
who  conveys  other  lands  In  lieu  thereof  to  the  heir  in  pi- 
ston at  the  time,  and  the  other  heirs  of  entail  ajipcint-- 
succeed  to  the  estate  of  Cmigends  'by  the  said  dispw''-1'- t 
entail  thereof,'  being  the  entail  of  1746, '  and  with  v.i  ™  ■ 
the  whole  prohibitory,  irritant  and  resolutive  clave*,  e.'i 
tlons,  provisions  and  rastriotions  therein  specified'  ■  |j 
lands,  and  others  so  conveyed  in  excambion, '  ire  int.!  I* 
coming  to  be  a  part  of  the  said  entailed  estate  of  &-*"* 
and  aro  to  be  liable  to  all  trie  conditions,  prohibitions.  js» 
tions,  clauses  irritant  and  resolutive,  contained  in  tktsw*; 
He;  and,  far  that  purpose,  the  sold  John  Cnnlng borne N**''- 
obliges  himself  and  his  foresaids,  within  twelve  iaoni!*~* 
this  date,  to  execute,  and  obtain  registered  in  the  !^<f- 
tailllcs,  a  disposition  and  taillie  of  the  aforesaid  lands m  l^ 
and  Little  Fulton,  in  favour  of  himself  and  the  etfierbas 
tailzie  contained  in  the  foresaid  dlnpcsition  and  tail™"' 
ted  by  the  said  Mrs  Catherine  Campbell  or  OmiiglM"-*' 
with  and  under  the  whole  conditions,  provisions,  decknc* 
clauses  prohibitory,  irritant  and  resolutive,  therein  (W«* 

"The  other  contracts  of  excambibtr  are  of  stattu  ■»? 
No  special  deed  of  entail  is  recorded  In  thereftoM* 
in  virtue  of  those  contracts  of  eae&mUoB^— OVr*™*1*! 
upon  the  statutory  effect  of  the  eicaujLiBO.asemrteU!'"' 
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through  in  term*  of  the  statutes — and  n 
vision,  that  the  oxcambed  lamia  should 
ru tailed  tKtjite. 

'-  The  Lord  Ordinary  think*  that  those  eicambions  cannot 
be  held  to  have  altered  the  investiture  of  1747,  Upon  which 
prescription  had  rtin,  or  routed  by  inference  a  new  investiture, 
conform  to  the  entail  of  1746,  and  freed  from  the  fatal  objec- 
tion resulting  from  the  variance  between  that  entail  and  the 
investiture  of  1747.  The  excambion  was  plainly  not  intended 
to  hare  any  such  consequence.  Its  object  was  simply  to  sub- 
stitute one  portion  of  land  for  another,  without  otherwise  al- 
tering the  titles  or  their  legal  import;  and  the  construction 
of  the  contract  and  judicial  proceeding  plainly  warrants  this, 
and  no  other  conclusion,  that  the  lands  taken  In  exoambion 
luuet  be  held  exactly  as  the  lands  given  in  excanibion  were 
held.  If  any  obligation  beyond  this  was  contracted  by  the 
clause  binding  the  heir  to  execute,  and  register^  ttvuUedof 
tailzU  of  thote  Vindt,  the  Lord  Ordinary  thinks  the  pursuer  would 
lie  well  founded  in  bis  conclusions  of  redaction;  because,  con- 
sidering that  the  entail  of  1745  had  been  extinguished  by  pro- 
scription, and  that  prescription  bad  run  upon  the  titles  of 
1747  and  Ihe  entail  embodied  in  them,  the  lid  re  In  possession 
.  between  1814  and  184.5  were  not  entitled  to  make  any  trans- 
action under  the  statutes,  by  which  an  extinct  entail  could  be 
revived  different  from  that  upon  which  the  estate  then  stood. 
"  Dot  there  is  another  portion  of  the  estate  In  a  very  different 
•it  nation,  the  excambion  having  been  made  under  an  set  of  parlia- 
ment passed  in  1832.  That  act  specially  nans  tea  the  entsiiof  1745 
— the  investiture  of  1747,  which  is  expressly  stated  to  be  under 
■lie  conditions,  provisions,  and  limitations  of  the  said  email, 
and  the  succession  to  the  estate  In  continuance  of  that  investi- 
ture— and  lastly,  the  act  narrates,  that  the  said  lands  and  estate 
are  now  enjoyed  by  William  Cuninghaine,  ss  heir  of  entail 
having  right  thereto  in  rirlm  and  is  tenia  of  tht  md  dted  of  en- 
tail— and  that  '  it  would  be  for  the  advantage  and  benefit  of 
the  said  William  Cuninghame,  and  the  heirs  of  entail  entitled 
to  succeed  to  htm  in  the  foresaid  lands  and  ettate  of  Craigends, 
under  and  by  virtue  of  the  before-mentioned  deed  of  entail, 
that  the  foresaid  entailed  liuds  of  Ryewraitlis,  or  Byewraet, 
and  others  above  particularly  described,  should  be  exchanged 
for  the  foresaid  lands  and  others  belonging  to  the  juid  William 
Cuninghacne  in  fee-simple.'  The  act  of  parliament  then  pro- 
ceeds to  authorize  the  said  William  Ciininghame  to  execute  a 
disposition  and  settlement,  or  deed  of  entail,  of  the  laid  foe- 
simple  lands  described  and  set  forth  in  schedule  A  thereunto 
annexed, '  which  disposition  and  settlement,  or  deed  of  entail, 
aball  be  made  in  the  form  of  a  strict  entail,  in  such  manner  as 
shall  appear  to  the  Judges  of  the  said  Court  most  proper  for 
effectually  settling  and  securing  the  said  fee- simple  lands,  freed 
of  all  debts  and  incumbrances  affecting  the  same,  to  and  in 
favour  of  the  said  William  Cuninghame,  and  all  and  every  the 
other  heirs  of  entail  entitled  to  succeed  to  and  take  under  the 
before  recited  deed  of  entail,  and  under  all  the  reservations, 
provisions,  qualifications,  conditions,  restrictions,  limitations, 
and  clauses  prohibitory,  irritant  and  resolutive,  and  faculties 
provided,  expressed  and  declared,  in  and  bj  the  said  deed  of 
entail  hereinbefore  recited,  and  which  disposition  and  settle- 
ment, or  deed  of  entail,  shall  beau  framed  as  to  bind  the  Institute 
aa  well  as  all  and  every  other  person  succeeding  as  heir  of  entail 
to  the  said  lands ;  and  thereupon,  and  during  the  lifetime  of  the 
said  William  Cuninghame,  the  said  fee-simple  lands  and  others 
shall  go,  remain,  and  be  to,  upon,  for,  with,  under,  and  subject 
to  ench  of  the  uses,  trusts,  intents,  purposes,  powers,  provisions, 
limitations  and  declarations,  as  by  and  in  the  foresaid  disposi- 
tion, or  deed  of  trust,  second  above  recited,  are  respectively 
limited,  expressed,  declared,  contained,  or  referred  to,  of  and 
concerning  the  said  entailed  lands  and  estate,  or  such  of  the 
said  uses,  trusts,  intents,  purposes,  powers,  provisions,  limita- 
tions and  declarations,  as  shall  be  then  subsisting,  undeter- 
mined, and  capable  of  taking  effect.' 

"The  disposition  and  settlement,  or  deed  of  entail.  Is  then 
ordered  to  be  recorded  in  the  register  of  entails,  and  then  it  is 
enacted,  '  That  from  and  immediately  slier  the  making,  grant- 
ing, and  executing  the  aforesaid  disposition  and  settlement  or 
deed  of  entail,  the  recording  the  same  In  manner  above  men- 
tioned, the  expeding  the  said  charter  or  charters,  and  the  tak- 
ing and  recording  of  the  said  infeftment  or  infef intents,  or  other 
completion  of  the  tills  as  aforesaid,  and  the  authority  of  the 
■aid  Court  of  Session,  in  either  Division  thereof,  being  inter- 
puned  thereto  in  manner  before  mentioned,'  the  entailed  lands 


described  and  set  forth  in  Schedule  B  tbereuoto  annexed  shall 
be  held  free  of  the  fetters  of  entail. 

"The  act  of  parliament,  it  is  understood,  was  complied  with 
In  all  Its  provisions.  At  the  time  of  passing  this  statute,  and 
of  acting  under  it,  all  the  parlies  were  no  doubt  in  the  belief 
that  the  investiture  in  1747  hsd  correctly  followed  the  deed  of 
entail ;  that  there  wot  no  fatal  variance;  and  that  the  lands 
were  not  subject  to  adjudication  at  the  Instance  of  the  credi 
tors  of  the  heir  In  possession.  The  consequences  of  Ihe  act  the 
loth  and  li(l)  of  her  Majesty,  were  not  at  all  anticipated.  The 
effect  of  the  private  act  undoubtedly  has  been  to  make  a  strict 
entail  of  the  tanda  in  schedule  A,  and  that  by  a  twte  and  ttpa- 
tate  dted  oj  entail,  ncoidtd  in  tht  rtgiittr  of  Ualxiet,  and  folloufid 
by  a  torrett  investiture— the  provisions  In  the  entail  and  investi- 
ture being  those  of  the  entail  of  1743.  The  Lord  Ordinary 
thiolcs  that  (his  entail  must  receive  effect.  It  is  executed  di- 
recrty  by  authority  of  parliament — It  la  complete  in  itself,  duly 
recorded,  and  followed  by  on  investiture  to  which  no  exception 
can  be  taken.  No  redaction  is- brought  of  the  act  of  parliament, 
and  the  Lord  Ordinary  ventures  to  think  that  such  a  reduc- 
tion would  be  incompetent  and  absurd.  But,  the  act  of  parlia- 
ment subsisting,  the  Lord  Ordimrjr  tan  see  no  ground  on  which 
to  challenge  the  validity  of  this  new  entail  of  1832. 

"  An  Ingenious  and  anjtrous  argnioeia  was  maintained  before 
the  Lord  Ordinary  upon  what  was  called  the  intention  of  the 
parties,  meaning  tiiat  they  had  it  not  In  Tie*  to  correct  any 
blunders  in  the  entail  or  investiture,  or  to  do  anything  different 
from  what  had  been  done  in  the  eicambions  under  the  Mont- 
gomery and  liostbery  Acta.  Bat  it  is  impossible  to  doubt, 
thst  the  parties  intended  a  strict  entail  In  terms  of  the  entail 
of  174S,  and  a  conformable  investiture.  The  very  misappre- 
hension under  which  they  laboured,  that  the  estate  was  validly 
entailed,  is  the  best  proof  of  their  intention;  and  every  page  of 
the  narrative  of  the  private  act  of  parliament  contains  the  aver- 
ment, that  the  whole  estate  embraced  in  the  entail  of  1749  had 
been  held  under  charters  and  precepts  and  Infeftments,  all  in 
terms  of  that  entail.  The  narrative  may  have  proceeded  upon 
mistake.  All  parlies  might  have  been  Ignorant  of  the  legal 
fact  that  the  estate  was  subject  to  adjudication,  but  the  neces- 
sary consequence  of  that  mistake  renders  their  object  more 
clear,  for  nobody  probably  had  any  other,,  object  In  view  than 
that  the  new  entail  should  be  in  terms  of  the  tailzie  of  1745, 
and  that  the  investiture  should  not  be  at  variance  with  the 


tailzie.    In  framing  the  Investiture,  therefore,  in  the  n 
tail,  the  Court  and  the  parties  were  accomplishing,  by  ai 
rity  of  parliament,  a  plain  purpose,  though  the  result  might 


possibly  be  different  from  what  the  parties  intended.  They 
have  made  really  a  good  entail  In  place  of  a  bad  entail,  which 
they  supposed  to  be  good, 

"  The  pursuer  proposes  to  reduce  the  entail  of  1831,  or  the 
investiture  following  upon  it.  to  as  to  make  it  correspond  with 
the  defective  investiture  of  1747.  This  cannot  be  done  in  the 
face  of  the  statute.  While  the  statute  stands  good,  the  entail 
of  1331  must  stand  good  ;  and  (he  statute,  and  what  follows 
upon  its  authority,  cannot  now  be  affected  by  any  misappre- 
hension in  the  preamble,  which  had  been  proved  to  the  satis- 
faction of  parliament.  Even  considering  the  act  aa  a  parlia 
meulary  contract  between  the  parties, — the  heir  in  possession 
and  the  heirs-substitute  of  entail, — it  is  impossible  now  to  say 
what  may  bava  influenced  lbs  consents  of  some  of  the  substi- 
tutes, or  whether  they  may  not  have  seen  the  danger  to  which 
the  estate  was  exposed,  and  so  consented  to  an  arrangement 
which  would  make  a  part  of  It  secure. 

"The  pursuer  founded  upon  two  oases,  bat  they  ara  far  short 
of  supporting  him  in  his  conclusions.  The  first  is  Mackenzie 
v.  sita-watt  and  others,  Men.  7413  and  15.3%,  uud  appealed 
casta,  Craigie  Stewart,  and  i'uton,  t.  673.  The  other  it 
Brown.  M'Qregors  trustee,  v.  The  Bank  of  Scotland,  December 
14,  1838.  In  the  former  of  those  cases,  an  act  of  parliament 
was  obtained  to  sell  entailed  lands  for  payment  of  certain 
debts  stated  to  be  entailer's  debts,  the  surplus  of  the  price  being 
laid  out  In  the  purchase  of  lands  to  be  re-entailed  in  terms  of 
(he  original  entail.  The  lands  were  sold,  and  the  tide  of  the 
purchaser  waa  not  impeached.  But  an  heir-substitute  came 
forward,  maintaining  that  the  debts  stated  lobe  entailer's  debts 
were  truly  not  to,  but  had  been  fraudulently  so  represented, 
and  insisted  that  the  balance  of  the  price  to  be  re-invested  in 
entail  should  be  ascertained,  to  the  effect  of  disallowing  the 
greater  part  of  the  debts  said  to  Us  entailer's  debts.     The  Court 

of  Banian  refused  the  inquiry.    The  House  of  Lords  allowed 
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it ;  but.  In  allowing  it,  they  did  not  supersede  the  act  of  parlia- 
ment ;  tliey  merely  held  it  open  to  inquire  what  truly  were 
entailer's  debt*,  which  alone  the  statute  intended  to  be  'paid, 
and  what  truly  *a»  the  surplus  to  be  re -in  Teste  J.  This  is  very 
different  indeed  from  disallowing  the  legal  effect  of  deeds'exe- 
cuted  under  the  authority  of  statute,  and  In  conformity. to  the 
only  intention  the  parties  can  be  presumed  to  have  entertained. 

"  The  other  case  of  MGregnr's  trustee,  arising  out  of  the  en- 
tall  of  Balquhidder,  is  still  more  inconclusive  for  the  pursuer. 
The  entail  there  did  not  affect  Sir  Evan,  and  his  creditors  ad- 
judged the  estate.  There  were  funds  destined  for  the  purchase 
of  land  to  be  entailed  under  act  of  parliament,  and  the  email 
vas  directed  to  be  made  in  terms  of  the  Balquhidder  entail, 
*ith  the  additional  provision  that  the  statutory  entail  should 
bind  the  institute.  The  price  remained  in  the  hands  of  the 
trustees  when  the  creditors  of  Sir  Evan  attached  it,  having 
previously  adjudged  the  Balquhidder  estate  as  not  protected 
in  Ills  person.  The  Court  gave  the  trust-funds  to  the  creditors 
notwithstanding  the  provision  that  Sir  Evan  should  be  bound 
as  institute.  But  this  judgment  plainly  proceeded  on  the  fact, 
that  l  he  question  was  with  creditors  whose  rights  were  specially 
reserved  in  the  saving  clause,  anil  against  whom  the  trusl- 
fnmls  could  Dot  be  protected,  while  the  estate  was  subject  to 
their  diligence.  Even  in  a  question  with  Sir  Evan  himself,  the 
saving  clause,  by  plain  construction,  might  have  left  in  his 
power  the  lands  to  be  purchased  with  the  trust-funds.  But 
this  question  was  not  raised. 

"  On  the  whole,  the  Lord  Ordinary  sees  no  ground  on  which 
to  refuse)  effect  to  the  proper  legal  con  sequences  of  the  statu- 
tory email." 

Both  parties  reclaimed  against  the  interlocutor  in  so 
fnr  as  adverse  to  each  respectively. 

The  pursuer  pleaded— 
1.  As  to  the  lands  held  under  the  excambions : — The  question 
was.  What  waa  the  position  in  which  the  heir  In  possession  stood 
at  the  time  the  excambions  were  executed  f    The  deed  of  1745 
conferred  a  jus  erediti  in  that  entail  on  the  succeeding  heirs ; 

their  right  arose  as  soon  as  the  investiture*  were  eipede,  and 
continued  for  forty  years,  till  1 747.  But,  then,  both  tbe  nega- 
tive and  positive  prescription  came  into  operation.  The  jus 
ertditi,  aa  in  terms  of  the  deed  of  1745,  ceased.  The  resolutive 
■  clan kb  thereof  waa  extinguished  by  prescription.  It  waa  not 
uiaintained  now  that  the  entail  waa  extinguished  by  the  lapse 
of  forty  years.  That  might  still  subsist  and  remain  effectual, 
but  oidy  to  this  extent,  of  an  entail  that  had  no  valid  resolutive 
clause.  So  then,  in  IBIS,  John  Cuninghame  held  the  lands 
free  from  the  resolutive  clause  in  the  deed  of  1745.  But,  then, 
the  excambions  depended  for  their  validity  entirely  on  the 
powers  given  by  the  statutes  under  which  they  were  made.  If 
the  lands  acquired  by  the  excambions  had  been  from  the  begin- 
ning part  of  the  entailed  estate,  they  would  have  been  free  from 
the  resolutive  clause,  as  the  lands  >ere  for  which  these  acquired 
lands  were  exchanged.  But  the  effect  of  the  statutes  waa 
simply  to  make  the  land*  acquired  by  the  excambiun,  part  of 
the  entailed  estate,  which,  in  the  present  case,  was  an  estate 
held  under  an  entail  defective  In  the  resolutive  clause.  The 
land*  acquired  by  excambion,  therefore,  could  not  be  in  any 
different  position  from  those  held  under  the  entail  from  the 
beginning.  The  statutes  gave  no  power,  In  making  excam- 
bions, to  Impose  additional  letters.  The  heirs  subsequent  to 
the  heir  In  possession,  aa  they  had  by  the  negative  prescrip- 
tion loat  their  jus  quantum  in  the  original  entail,  to  they  Jiad 
by  the  positive  prescription  a  jut  quantum  on  the  subsequent 
entail,  and  the  heir  in  possession  was  not  entitled  to  imjose 
on  them  fetter*  stricter  than  those  under  which  he  possessed. — 
Hope  Vere,  5th  March  1833.  2.  As  to  the  lands  acquired 
under  the  statute  1833  :— What  kind  of  entail  did  this  autho- 
rise, and  what  una  the  nature  of  the  deed  executed  under  It f 
It  imposed  no  obligation  on  the  heir  in  possession ;  It  merely 
gave  him  a  power.  The  object  was  simply  to  make  an  ex- 
cambion, and  the  lands  to  be  acquired  were  to  be  aettled  on 
William  Cuninghame  and  "  the  heir*  of  entail  entitled  to 
succeed  to  him."  But  how  were  thej  entitled  to  succeed? — 
Under  in  eutail  without  a  valid  resolutive  clause.  What  waa 
the  entail  authorized  by  the  statute  i— The  same  at  that  under 
which  William  Cuninghame  himself  possessed.  But  farther, 
the  act  was  clearly  obtained  in  error,  all  panic*  supposing  that 
the  estate  was  in  every  respect  validly  entailed. 


The  defenders  pleaded — 
1 .  The  lands  acquired  by  the  excambions  «cre  liult  «■»?-. 
for  the  first  time.  The  contracts  ofexcambiun  »m  it*  u . 
on  which  they  were  held.  But,  by  the  exesrabioiu,  1st  k , 
were  placed  under  the  fetters,  not  uftheinvestiivt,lcu:> 
entail.  Nothing  could  be  more  express  than  the  Una  d  ( 
exuambion*.  They  adopted  the  entail,  and  this  aiopii*  ■., 
in  perfect  accordance  with  the  statutes.  Tbe  entiil  ■«;■«: 
and  the  excambions  were  good.  On  what  ground,  thro,  >ntt< 
to  be  reduced  to  what  waa  truly  a  fee-simple  title  1  U^.i. 
prescription  had  not  been  completed  in  1816— (there  n,  .n 
competing  entail,  but  merely  an  inaccuracy  in  the  ubiii  i 
vestiture)— could  it  have  been  maintained  that  the  ncwr- 
were  tainted  with  theerrorsof  the  investiture,  thaoghei|*r-j; 
put  under  the  fetters  of  the  entail  f  Then,  bo*  6t  ml  in- 
scription affect  the  case  ?  It  was  quite  eleir  that  BKKriptn 
possession  on  charters  by"  progress  proceeding  on  toe  a j 
could  not  extinguish  the  entail-  Possession  on  i  us-raji!  - 
vestiture  might  do  so ;  but  there  was  no  aaUwriir  to  aim 
that  where,  as  here,  the  entail  was  constantly  referred  Kr; 
the  fetter*  were  inserted  professedly  as  correct,  lb  nun  is 
in  any  respect  extinguished  aa  in  a  question  BUr  tmn 
The  result  of  such  a  state  of  things  might  be  to  sab  » 
existing  investiture  bad  with  regard  to  creditors,  hut  it  nil 
have  no  effect  with  regard  to  heirs.  They  mm  Ion  t»t? 
qu&aium  under  the  original  entail,  nor  did  they,  si  the  pew 
argued,  acquire  any  jus  quantum  in  the  new  entiil,  *ttau 
prevent  the  heir  in  possession  reverting,  ss  he  bad  fees'. 
to  the  original  entail. —Murray,  17 lb  Jan.  1111,  F.C.;  lair. 
17th  Jan.  1810,  F.C.  S.  On  this  point,  it  vas  sufficw.Vk 
that  the  entail  could  not  be  set  aasde  without  raloiaig  li:  >: 
of  parliament. 

Subsequently  to  the  conclusion  of  thiaar^omni.^ 
Court  intimated  that  they  wished  for  addition*!  17. 
raejit,  in  so  far  as  the  lands  acquired  bj  eicambijo  C 
der  the  Montgomery  and  Itosebery  Acts  vere  cennrx 
on  the  question,  whether,  in  the  circumstances l!  :- 
cane,  the  pursuer  could  to  any  extent  avail  lum*tf' 
the  plea  of  prescription. 

An  additional  argument  accordingly  tool  ?!«>'■■- 
nature  of  which  is  indicated  in  the  Judges'  opbine. 
This  day,— 

Lord  Juitict-Cht. — Each  of  these  reclaiming  antn  nte J 
question  entirely  novel,  and  of  great  nicety.  It  a)  s  sutR 
aatistaction  however  to  think,  that  such  question  m  -< 
likely  ever  again  to  occur,  and  may  be  taken,  sBtaft' 
volving  some  important  principles,  as  aptciai  cases. 

As  to  the  lands  held  by  the  late  Mr.  Cuainebsnwi  [Ot  F 
suer  of  the  action)  under  the  titles,  commencing  villi  lit  aw 
titure  17H7,  under  the  Crown  and  Prince  responivrlT.sal  r- 
newed  in  the  same  terms,  proceeding  on  tbe  tinw  l;°." 
the  title  of  possession,  tbe  decision  pronounced  t>;  tliii  H'"* 
directly  applies,  in  consequence  of  the  prorlswni  01  *  "°* 
Entail  Act.  The  entail  not  being  valid  and  afletttil, s* :;' 
act  1685,  In  regard  to  one  of  the  prohibitions,  in  m*(s?n 
of  a  defect  In  the  investiture  following  thereon,  *  V'*"" 
actment  of  the  recent  act,  to  be  taken  a*  alto*****  oH«s» 
and  inoperative.  On  this  ground,  and  m  this  rnxs"  "** 
can  the  general  object  of  tbe  action  be  obtained  as  ts  *■  • 

general  portion  of  the  estata,'   The  defender "" "* 

argument  to  us,  on  this  paint,  which  was 

previous  action  at  the  instance  of  an         *" 

the  effect  of  the  mode  In  which  tbe 

seried  in  the  investiture,  although  his 

matter  open  for  the  House  of  Lords,  if  neesjaaiy.  , 

But,  ot  course,. the  ground  which  the  T*DHKS»W ''I1*' 
np  to  the  pursuer  for  claiming  In  resysimplttolOTs1*1* 
the  investiture,  which  was  ineffectual  agausst  aasHsi ***^ 
affords  no  support  whatever  for  the  »rtlsflr  «**»**V 
mattes  to  have  it  found  that  the  entail  I*  s1aiMPlsw'*S 
lands  which,  by  excambions,  were  brougM.aJsakf sw "ff 
tailzie,  and  in  the  title*  to  which  the  nsul|*fll »***.* 
other  clauses  of  tbe  deed  are  correctly 
the  titles. 

The  portions  of  the  lands  which, 
the  entail  is  correctly  inserted,  tb* 
it  found  are  yet  held  in  fee-iitripla, 
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entail,  anil  formed  part  of  the  entailed  Estate,  in  one  case  under 
.in  excamhion  carried  though  under  tbe  authority  of  a  private 
net  of  parliament,  anil  in  the  other  case  by  excambions,  some 
under  the  Montgomery  Act,  and  some  under  the  recent  liosebery 
Act.  The  proceedings  in  all  the  cases  were  regular  anil  com- 
plete; and  as  to  each  parcel  of  lands,  (he  conveyance  to  them  U 
expressly  under  all  the  clauses  and  conditions  of  the  tailzie, 
correctly  and  specifically  aet  forth  or  referred  to.  The  case  of 
ilie  pursuer  as  to  these  lands  ia  very  peculiar,  and  no  precedent 
for  any  such  claim  liaa  certainly  ever  occurred.  The  case  is 
10  substance  this : — Tlie  pursuer  saya  that  the  lands  to  which 
ihc  investiture  waa  made  up  under  the  tailzie  in  1747,  and  re- 
newed subsequently,  contained  an  erroneous  translation  of  tbe 
resolutive  clause,  which  made  it  a  different  clause  from  that  in 
the  original  tailzie — that  thia  investiture  subsisted  fur  a  period 
far  beyond  forty  yean,  and  that  the  heirs  had  thus  acquired,  by 
prescription,  a  right  to  hold  the  lands  under  a  different  tailzie— 
for  so  be  puts  the  esse  -viz.  the  tailzie  contained  in  the  inves- 
titure;— that  no  heir  could,  after  the  forty  years,  alter  the  terms 
uf  tbe  investiture,  and  bring  the  title  to  the  correct  stale  which 
the  tailzie  required — and,  therefore,  that  when  these  exenm- 
l>ioos  were  made,  and  the  titles  to  the  acquired  lauds  completed, 
in  perfect  good  faith,  correctly  under  the  original  entail,  this  waa 
accordingly  done;— that  the  only  title  which  ought  to  have  been 
made  up  should  hare  been  In  the  exact  terms  of  the  erroneous 
investiture  under  which  the  original  lands  were  held,  and  hence 
that  the  Acquired  lands  are  not  effectually  entailed.  In  the 
course  of  the  argument,  I  stated  my  conviction  that  the  sum- 
mon* waa  not  so  framed  as  correctly  to  attain  that  result,  as  to 
cither  the  lands  acquired  under  the  private  act  uf  parliament, 
or  under  the  general  excambion  acta,  The  De.m  seemed  to 
acknowledge  this  objection  as  to  the  lands  acquired  under  the 
private  act  of  parliament,  and  1  am  quite  satisfied  that  the 
mm  moos  is  equally  defective  as  to  the  lands  acquired  under 
the  general  excambion  acts.  But  it  was  agreed,  with  the  full 
aitent  of  the  defender,  that  the  case  should  proceed,  and  that 
if  the  judgment  of  the  Court  should  be  in  favour  of  the  pursuer 
ns  to  either  or  both  sets  of  lands,  another  summons  might  be 
repealed,  in  order  to  give  effect  to  such  judgment  On  this 
irrangewcAt  we  now  proceed  to  give  judgment. 

The  Lord  Ordinary  Ins  repelled  the  plea  of  the  pursuer  as 
le  the  lands  acquired  under  the  special  act  of  parliament,  but 
has  sustained  it  so  far  as  it  ia  applicable  to  tbe  lands  acquired 
under  the  general  excambion  statutes. 

1  concur  with  the  Lord  Ordinary  as  to  the  lands  brought 
under  the  fetters  of  the  entail  by  the  private  act  uf  parliament; 
but  after  repeated  consideration — and  the  case  has  been  fre- 
quently under  our  consideration — I  am  constrained  to  differ 
trum  him  as  to  the  lands  held  under  the  excambiona  carried 
through  under  the  Montgomery  and  Boscbery  Acts. 

Aa  to  tbe  former  set  of  lands,  I  do  nut  intend  to  state  any 
special  reasons  for  the  conclusion  I  have  arrived  at.  I  concur 
entirely  in  the  observations  contained  in  the  Lord  Ordinary'; 
note.  But  the  remarks  I  have  to  make  on  the  otlier  branch  of 
(lie  case  will  necessarily  bear  very  directly  also  on  this  part  of  it. 
Two  views  may  be  taken  of  the  question  which  arises  under 
Ibe  contracts  of  excambion  carried  through  under  (he  general 
statutes  ; — One,  whether  the  reasoning  of  the  Lmii  Ordinary 
as  to  the  lands  acquired  under  the  special  acts,  is  not  as  conclu- 
sive in  regard  to  tbe  lands  acquired  under  tbe  other  contracts; — 
and  tbe  other  a  view  which  plainly  was  not  argued  substantially 
and  anxiously  to  the  Lord  Ordinary,  or  rather  seems  to  havu 
liecn  overlooked  In  the  argument  of  the  defender, — viz.  whether 
the  partner  is  right  in  the  plea  In  law  which  is  the  foundation 
of  bis  whole  case, — viz.  that,  after  the  [apse  of  forty  years,  any 
cliange  was  in  reality  effected  which  entitled  the  heirs  to  con- 
tinue an  investiture  erroneous  under,  anil  contradictory  to, 
•-lie  title  of  possession  which  the  investiture  distinctly  recog- 
nized ;  and  whether,  when  the  excambions  were  carried  through, 
it  could  have  been  done  in  any  other  form  than  by  bringing  the 
lands  acquired,  under  the  precise  terms  and  express  conditions 
of  tlie  original  tailzie  ;  or  whether  the  subsequent  heirs  might 
nut  lis  re  compelled  the  party  so  to  curry  through  tlie  excambion, 
nut  only  under  tbe  terms  of  the  general  statutes,  but  also  in 
respect  of  bis  obligation  to  bold  under  the  tailzie,  and  under 
no  other  title,  and  to  insert  in  the  Investiture  the  exact  clauses 
contained  in  the  tailzie,  if  the  pursuer  tails  in  that  plea,  there 
is  confessedly  an  end  of  his  case. 

I  shall  consider  it  li  est— because,  even  if  not  well  founded, 

the  view  that  may  be  tnken  of  it  tends  greatly  to  strengthen  Ihc 
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of  sale. 


ie  assignee  who  haa 


general  remarks  which  the  defender  makes  as  lo  the  excam- 
bions carried  through  under  the  general  excambiou  statutes. 

The  lands  contained  in  the  tailzie  1745  were  held  partly  un- 
der the  Crown,  and  partly  under  the  Prince.  In  this  branch  of 
the  case,  there  is  no  room  for  any  distinction,  and  I  shall  lake, 
therefore,  the  set  of  titles  chiefly  commented  on  in  tbe  last 
argument — the  titles  held  under  the  Prince. 

On  examining  the  first  title,  which  feudalized  the  tailzie  as  to 
the  lands  held  under  tbe  Prince,  which  is  a  charter  of  sale,  it  is 
a  title  bearing  expressly  to  be  a  grant  of  the  lands  with  and  under 
the  conditions  contained  in  the  instrument  of  tailzie  after  men- 
tioned; and  then,  in  thequajquidem,whichisin  the  form  peculiar 
to  a  charier  of  sale,  but  not  less  important,  we  find  that  the  land  * 
had  been  bought  by  William  Guninghame  in  a  sale  at  his  in- 
stance carried  through  against  the  creditors  of  his  father,  and 
declared  to  belong  to  him,  and  Catherine  Campbell  or  Cuning 
ha  me  his  mother — bought  probably  with  her  money,  aa  the 
destination  in  favour  of  many  of  her  heirs  would  imply — that 
they  were  tlien  disponed  and  assigned  by  him  to  tbe  said 
Catherine  Campbell,  and  then,  by  Catherine,  were  convoyed, 
under  the  conditions  of  a  deed  of  tailzie  of  date  1745.  being  the 
one  referred  to  in  the  dispositive  clause,  to  the  said  William 
Coninghame,  and  the  other  heirs  of  tailzie  above  mentioned, 
being  the  heirs  in  the  dispositive  clause.  Being  a  charter  of 
sale,  the  form  Is  different  from  a  charter  on  a  procuratory  of 
resignation ;  but  the  effect  in  law  is  the  same.  Thus,  then,  the 
tailzie  1745  is  the  title  of  possession  on  which,  and  on  which 
alone,  as  the  direct  warrant  for  tbe  charter,  the  investiture  was 
expede, — just  as  directly  and  necessarily  as  if  the  investiture 
had  been  completed  by  a  resignation  on  a  procuratory, — indeed. 
if  possible,  even  more  completely  so,  for  a  charter  of  sale,  pro- 
ceeding on  the  decreet  of  the  Court  in  tbe  sale,  and  declaring 
the  lands  to  belong  to  A  B,  cuts  off  all  connection  with  former 
titles,  and  then  the  actual  iuveatiture  in  favour  of  the  insti- 
and  in  respect  of  . 
ilzie  and  disposition 
obtained  right  to  the  decree 
expede  on  the  tailzie  as  tht 
),  and  the  warrant  for  tbe  grant  io  the  charter, 
and  as  the  only  title  of  possess  ion,  and  the  only  warrant  for 
such  grant.  And  this  Investiture  bears,  that  the  grant  is  made 
to  the  party  expeding  It  as  the  diipon.ee  and  institute  of  tailzie 
under  that  deed  of  tailzie,  and  under  alt  the  clauses  and  fetters 
of  that  entail,  which  are  then  professedly  set  forth  at  length. 

In  the  resolutive  clause,  in  the  Latin  of  the  investiture,  occurs 
as  we  know,  a  wrong  translation,  and  a  kind  of  transposition  ot 
corresponding  words,  which  make  the  clause  not  a  right  inser- 
tion of  Ibe  clause  in  the  original  entail,  which  the  deed  pro- 
fesses and  declares  that  it  is. 

The  first  question  is — during  the  forty  years  which  followed 
on  this  investiture,  was  the  institute  running  a  course  of  pre- 
scription against  the  tailzie  to  which  tbe  Investiture  thus 
directly  ascribes  the  possession,  and,  after  the  forty  years,  wits 
the  obligation  to  possess  on  the  tailzie  cut  off  by  prescription  ? 

Now,  independently  of  the  general  obligation  imposed  ou  the 
institute  by  the  terms  of  the  grant  under  the  tailzie,  the  fir-t 
condition  in  the  dispositive  clause  of  the  charter  is  the  clause  in 
the  deed  of  entail,  which  expressly  imposes — and  the  charter  alsn 
imposes  in  terms  thereof— on  the  institute  and  all  other  heirs  ot 
tailzie  above  mentioned,  the  obligation  of  inserting  in  the  titles 
to  follow  on  the  decreet  of  sale,  and  in  all  other  subsequent 
prucura lories,  precepts,  instruments  of  saline,  and  other  trans- 
missions of  the  lands — that  is,  renewals  of  the  investiture— the 
whole  clauses  contained  in  the  deed  of  tailzie  after  specified. 
Thus,  then,  1.  The  tailzie  is  the  proper  title  of  possession  under 
which  tlie  investiture  ia  completed,  and  to  which  the  right  is 
directly  and  solely  ascribed.  There  is  no  other  title  of  posses- 
sion referred  to.  And  aa  the  rights  originated  In  a  decreet  of 
sale,  there  could  be  no  other  title  than  tbe  grant  and  disposition 
by  Ihe  party  in  the  right  to  that  decreet  of  sale.  Then,  8. 
The  obligation  to  insert  the  whole  clauses  of  'tlie  tailzie  in  all 
titles  lo  follow  on  it,  is  expressly  made  a  condition  of  the  grant 
in  tliis  investiture. 

This,  then,  being  the  case,  it  is  not  disputed  that  this  obli- 
gation was  effectually  imposed,  and  that,  during  the  forty 
yean,  the  institute  and  his  next  heir,  who  long  possessed  ou 
apparency,  (.and  that  point  waa  overlooked  in  the  argument  as 
to  prescription),  were  bound  to  correct  the  investiture  jo  An  as 
it  erroneously  translated  the  resolutive  clause,  and  to  bold  " 
correctly  under  and  in  terms  of  the  tailzie.  ,  ,  -lOl  *Lfi  •' 
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But,  then,  Id  respect  of  wliat  were  the  heirs  so  bound  ?  Not 
in  respect  of  any  obligation  constituted  by  an  extraneous  deed 
not  contained  in  or  referred  to  in  the  investiture  as  the  title  of 
possession.  Against  any  such  obligation — not  imposed  by  the 
investiture  itself,  not  in  the  title  on  which  they  possessed,  but 
contained  in  another  separate  deed,  which  formed  no  part  of  the 
title,  and.  was  not  the  warrant  for  the  grant  in  the  investiture — 
the  institute  and  other  heirs  in  possession  could  doubtless  run  a 
course  of  prescription,  and,  after  the  lapse  of  forty  years,  the  title 
would  be  free  from  any  such  obligation.  But  observe  the  differ- 
ence—the  fundamental  difference — between  such  a  case  and  the 
present,  in  a  question  between  heirs.  The  heirs  of  tailzie  in  this 
case  were  not  bound  to  examine  critically  the  terms  of  the  Latin 
translation  of  the  resolutive  clause  in  the  investiture.  They 
found  it  to  be  made  up  exclusively  upon  the  tailzie.  They  saw 
in  the  investiture  an  express  obligation  to  hold  under  the  entail, 
and  in  no  other  manner.  They  saw  tbe  explicit  obligation  in 
the  investiture  to  insert  the  whole  clauses  of  the  tailzie  in  ail 
the  titles  which  were  to  follow  on  it,  the  only  grant  of  the  lands 
to  which  the  title  and  right  of  possession  was  ascribed.  And 
they  found  that  the  actual  feudal  grant  was  made  with  and 
under  the  whole  conditions  of  the  tailzie,  which  wore  there  pro- 
fessedly set  forth. 

During  the  forty  years,  then.  I  am  of  opinion  that  no  prescrip- 
tion, in  a  question  inter  hartdtt,  was  running  against  the  heirs 
of  entail,  for  the  investiture  itself  contained  the  obligation  on 
which  they  might  require  to  found,  and  further,  was  made  up 
under  the  entail,  and  professedly  in  terms  of  it,  as  the  only  title 
to  which  the  right  was  ascribed,  and  the  only  warrant  on  which 
the  charter  was  granted. 

The  argument  of  the  pursuer  just  at  once  assumed  that  forty 
years  made  a  change.  But,  in  every  case  of  prescription,  to 
make  the  lapse  of  forty  years  of  importance,  there  must  hare 
been  during  the  forty  years  something  expressly  contrary  to 
the  right  against  which  prescription  is  pleaded.  To  make  out 
the  party  to  be  free,  after  forty  years,  from  the  obligation  to 
possess  under  the  entail,  it  must  be  shewn  that  during  the  forty 
years  that  obligation  was  denied,  and  so  that,  after  forty  years, 
a  right  against  such  obligation  had  been  made  good  either  by 
positive  or  negative  prescription.  But,  during  the  forty  years, 
was  the  obligation  to  hold  under  the  tailzie  denied  ?  Were  the 
heirs  possessing  Dot  under  but  against  that  obligation  ?  Quite 
tbc  contrary.  It  is  acknowledged  during  the  forty  years,  and 
hence  the  efflux  of  that  time  makes  no  change  whatever. 

Then,  after  the  forty  years,  the  same  state  of  things  continued. 
Each  heir  served  himself  heir-mole  of  tailzie  and  provision 
nndcr  this  deed  of  entail ;  and  each  infeftment  contained  the 
obligation  to  possess  under  the  entail,  and  to  insert  the  whole 
conditions  of  the  tailzie  in  all  the  titles  ;  and  each  infeftment, 
on  whatever  warrant  proceeding,  precept  or  procurator}-  and 
charter,  professed  to  set  forth  and  insert  all  the  conditions  of  the 

As  in  a  question  between  heirs,  then,  there  is  really  no  ground, 
when  the  titles  are  carefully  examined,  fur  the  assumption — ■ 
which  the  pursuer  seems  to  have  been  allowed  to  make  as 
the  condition  of  the  whole  argument — viz.  that  after  forty 
years,  the  heir  in  possession  was  free  from  any  obligation  [n  rc_ 
gard  to  the  entail,  and  the  other  heirs  entitled  to  object  to  and 
set  aside  deeds  which  brought  the  lands  acquired  by  excambion 
correctly  under  the  letters  of  the  tailzie.  The  heirs  in  possession 
could  not  prescribe  against  the  obligation  contained  in  their 
own  titles,  and  against  the  deed  of  tailzie  under  which  their  in- 
vestitures were  completed.  Indeed,  the  argument  for  the  pur- 
suer, while  it  virtually  assumed  that  point,  was  yet  of  necessity 
shaped  in  a  way  which,  when  it  came  to  be  sifted  and  examined 
before  us,  brought  out  this  assumption  very  clearly.  The  pur- 
suer did  not  contend,  that  as  with  the  heirs  of  entail,  and  before 
entail  oct,  his  father  or  he  were  entitled  to  possess 
If  that  had  been  the  case,  he  could 
acts  of  his  father  in  placing  tbc  lands 
%  by  excambion.  But  his  argument  was 
"  i  tinned  to  be  entailed  under  the  original 
cs  are  under  it:  But,  then,  a  diltereut 
inserted  in  the  investitures,  imperfect,  by 
"Ji, against  third  parties,— the  original  en- 
ic  to  be  tbc  tailzie — that  is,  an  cnLiil 
result  of  the  original  luit/.ie  and  of  the 
the  entail  of  the  lands,  and  no  heir  could 
•lual  than  it  was  in  itself  by  putting 
d  tailzie,  and  hence,  on  l(i<  ground,  the 


pursuer  contended  he  was  entitled  to  oljtct  to  it  naj^ 
But,  1st,  this  very  argument  admitted  lluti  [he  lule  ■,.  ^ 
title  under  the  original  en  toil— admitted  dm  tint  orejii.i! 
still  applied  to  the  lands,  and  still  bound  the  »»j 
hence  arose  prominently  the  necessity  of  upjucn;  do  &f 
that  there  could  be  no  prescription,  in  nek  >  ium  i!j 
against  the  entail.  In  a  question,  inter  turreia,  U,1\<m 
was  further  wholly  fallacious.  There  ess  be  do  nub  4 
BO  entail  by  the  investiture,  different  Iron  tbe  tuLu: 
original  deed  of  tailzie— no  such  thing  u  s  tiiliie  va/n 
partly  of  the  original  deed  and  partly  of  the  isHtiiiut.  i| 
as  the  latter  is  different  in  substantial  mitten  frwu 1!  ■.  ■& 
deed  of  tailzie,  and  defective,  it  is  inoperative  iilkJ 

Eartics.    But  the  two  do  not  form  a  new  and  diC.iv:  t 
f  what  professes  to  be  an  entail  In  the  larraiuuo.', 
in  the  deed  of  tailzie,  then  It  is  wholly  inopratiti,  1 
result  must  be,  either  that  tbc  heirs  are  entitled  to  fm 
fee-simple,  {which,  apart  from  the  recent  statute,  n  ■  i 
tended),  or  if  the  title  is  still  under  the  original  tub.  t 
was  admitted,  but  said  to  be  defective,  tlien  iLc  rsL:  1 
lie,  not  a  new  and  different  entail,  partly  csmpaimk  1 1 
original  tailzie  and  partly  of  the  investiture— a  Ibuj;  ul 
of  and  unintelligible,  (since  there  can  he  bo  email -i 
what  is  in  the  recorded  tailzie) — but  the  result  mini  U.oj 
the  original  tailzie  is  still  the  deed  under  uticfcikksa 
held,  tbe  heirs  bound  to  possess  under  it  most  :<:■■:: 
erroneous  translation,  and  possess  correctlj  unto  It;  i-. 
which  their  title  ascribes  their  possession,  sad  omul  t! 
from  the  obligation  contained  in  their  own  inmstitra*  ' 
mode  of  stating  the  argument  as  to  this  imsgiaure-'r ""- 
being  an  ideal  entail  in  no  deed,  of  tailiie,  but  coupon:  1 
compounded  out  of  tbe  original  tailzie  and  thetoisfc-. 
abstract  conception  not  in  the  record  of  tailacs-r««S;i'V 
out  very  strongly  the  fallacy  in  tbe  pursner'nas;.  isd ;:  < 
most  powerfully  that  tbe  original  deed  of  lailw  «.<>;:"  ■' 
ground  and  title  of  possession :   That  the  organrai  stain . 
But  tbe  attempt  was  to  make  out  that  the  isMvSat. 
somehow  come  to  modify  the  tailiie.  so  that  it  wiiUV : 
as  lietwecu  heirs,  as  not  a  good  resolutive  clsase,eitiL. 
it  lias  not  been  found  that  the  clause  in  the  uWWtite '  ■ 
not  form  In  itself  a  good  resolutive  clanv,  ss  a  resJr  '•' 
correctly  applicable  to  the  prohibitions,  although  lhtd.»_" 
the  tailzie  renllyisao.    This  certainly  wsis.singijuirjki    r 
notion,  that  the  entail  was  still  the  regulating  title  L«  <->' 
tbe  heirs  were  pre  (onto  bound,  but  that  the  origins!  J.tf" 
to  be  read  differently  from  itself,  and  a  inodi6csikin  ;:»;■■- 
into  it  from  the  investiture,  so  that  it  wis  truly  to  l>  'i 
as  a  defective  entail,  although  in  itself  perfect,  to  ctav 
a  complete  novelty  in  the  law.    But  this  form  of  ««;■■ 
argument  admitted  very  fully,  and  in  a  way  luost  iniov 
that  the  beira  possessed  under  the  title  of  the  origins!  at 

That  being  the  cose,  I  am  of  opinion  that  110  prescript*'  '■'■ 
run,  in  a  question  inter  haredtt,  against  that  enlsil,  ursj.. 
the  obligation  to  hold  under  that  deed. 

In  that  view  of  tbe  matter,  which  the  poiruei's  sras" 
really  brought  out  as  the  true  point  at  kins,  tie (**■<■ 
pursuer  wholly  fails.  In  support  of  the  pursuer's  pies.:"-, 
was  quoted  which  had  tbc  least  application  to  the  preir.l  ■ 
the  Craigiehall  case,  the  whole  matter  toned  en  uV  up 
Lint  and  undoubted  fact,  that  two  titles  or  deed*  (is* 
which  differed  from  each  other,  though  the  cmtrsrj  hi  -•• 
supposed,  were  referred  to— and  It  was  a  qiwhus.^"  - 
was  tbe  possession  to  be  ascribed,  and  undo  ™tb  »* J 
title  actually  made  np.  Sere  there  was  ouljtmt  eslsu. 
under  it,  and  It  alone,  ap.  tho  titles  were  awliop,"'* 
obligation  In  the  title  is  to  possess  on  that  dteJ,"Jl- 
all  its  clauses  and  conditions.  Prescription, ttm ta"t " ' 
ngai  11st  that  deed  of  tailzie. 

i  need  not  advert  at  any  length  to  tbe  ott«  ™"  "  ' 
cna«.  But  even  if  the  above  view  were  incomst.  [JJI." 
say  shortly,  that,  concurring  in  all  the  rerosria  of*  "* 
Ordinary  respecting  the  lands  acquired  under  the  ]««■■ ' 
of  parliament,  1  can  draw  no  distinction  which  "•?•" ' 
contracts  carried  through  noder  the  general  U«l**" 
out  of  the  npenttion  and  effect  of  these  iwaw*»*5" . 
were  directly  and  cflecttuUly  brought  under  t»*  w*"1*  " 
the  ori^iunl  di-c<l  of  entail  by  the  term*  of  «■  «•*"'*', 
its  Miii'lkuieil  and  diverted  by  these  ststalat  PL,- 
clauses  "f  the  entail  are  expremdy,  and  in  tcrwdtK™1' 
iiiit'o-ed  by  the  terms  of  the  conrtyance  en  I*"1?' ' 
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,nJs  aciiiite.l  by  the  exeambion  ;  and  even  if  the  question 
uh  raised  hail  been  foreseen,  or  any  defect  (inspected,  I  think 
is  rcma'ks  of  the  Lord  Ordinat;  apply  equally  to  these  lands, 
■id  that  what  »ua  then  effectually  done  cannot  now  bo  chal- 
inged     Hut  I  need  not  enlarge  era  this  view  of  thu  case. 

Lord  ilcdwyn.— In  this  ewe.  which  Li  an  action  at  the  instance 
f  tbo  heir  in  possession  of  the  estate  of  Craigends  against  the 
ubstitute  heirs  under  the  entail  of  that  estate,  now  carried 
a  at  the  instance  of  bis  trustees,  to  have  It  found  that  ho  poa- 
ssed  the  estate  as  a  fee-simple  proprietor,  unfettered  by  any 
■strictions  of  entail,  we  have  two  reclaiming  notes,  one  at 
iu  instance  of  the  pursuer,  complaining  of  that  portion  of 
lie  Lord  Ordinary's  interlocutor  which  assoilzies  the  defenders 
■oin  the  conclusions  of  the  libel  as  to  thu  lands  which  were 
xcauibcd  in  terms  of  the  private  act  of  parliament  1M3J,  and 
lie  other  at  the  instance  of  the  defenders,  in  bo  far  as  it  decerns; 
i  the  declaratory  conclusions  of  the  libel  aa  to  certain  other 
mils  excambed  under  the  Montgomery  nud  Uiwobery  Acts, 
ndtng  that  these  are  held  by  the  heir  in  fee-simple.  As  I 
nve  the  satisfaction  of  concurring  with  the  Lord  Ordinary  In 
lie  view  he  has  taken  of  the  exeambion  under  the  act  of  pai- 
amcut  1832,  I  shall  begin  with  that  reclaiming  nolo. 

The  entnil  of  Craigenils  was  executed  3d  August  1745,  and 
i  duly  registered  in  the  register  of  tailzies  10th  July  174U,  and 
untaius  the  usual  conditions.  But  iu  the  investiture,  while 
[  is  plain  there  was  no  intention  of  deviating  from  the  condl- 
iona— indeed  a  plain  indication,  both  of  intention  and  belief, 
list  these  bad  been  strictly  acted  on  and  inserted  in  the  iuves- 
ittire — there  was  as  to  both  portions  of  the  estate,  both  what 
elil  of  the  Crown  and  what  of  the  Prince,  a  blander  iu  thu 
awhitive  clause,  which  rendered  the  entail  ineffectual  against 
reilitors.  Hut  does  this  apply  to  the  oxeaiubioii  which  took 
■liu-e  under  the  act  1832?  I  wiU  not  trouble  the  Court  with 
iiiii^  over  the  train  of  reasoning  by  which  the  Lord  Ordinary 
iss  answered  this  query,  pointing  out  so  distinctly,  that  the 
ct  and  poi  mission  to  exeamb  the  one  set  of  lands  for  tbe  other 
iroceedcd  on  the  narrative,  that  Mr.  Cuninghame  possessed 
lie  lands  OS  heir  of  entail,  iu  virtue  of  the  entail  which  is 
xpressly  referred  to  hy  ill  dale  and  date  of  rtgutralim,  and  au- 
liuriaing  tho  exeambion  of  the  fee-simple  lands,  on  condition 
li.it,  as  to  them,  "  a  disposition  and  settlement  or  deed  of  en- 
ill  shall  be  made  In  the  form  of  a  strict  entail,  nnder  ail  the 
-scrvations,  provisions,  qualifications,  conditions,  restrictions, 
nutations,  and  clauses  prohibitory,  irritant  and  remhuiue,  and 
icultics  provided,  expressed  and  declared,  in  the  said  deed  of 
a  tail  hereinbefore  recited."  And  thu  new  deed  of  entail  is  to 
c  recorded  in  thu  register  of  tailzies  :  And  when  this  is  done, 
lie  entailed  lands  for  which  these  are  excauibed  are  declared 
ce  from  the  fetters  of  said  entail,  still  tho  entail  1745. 

Sow.  nothing  can  bo  more  express  than  the  reference  to  the 
ntail  1745,  under  the  fetters  contained  in  which  these  lands 
re  made  over  to  Mr.  Cuninghame,  and  the  other  heirs  of 
ntail,  not  by  reference  merely,  but  expressly  by  a  deed  of 
■i  tail,  containing  all  the  fettering  clauses  of  the  entail  1745, 
nd  which  is  required  to  be  duly  recorded.  1  understand  all 
lis  was  duly  dono  at  thu  sight  of  the  Court.  No  allegation  of 
uy  inaccuracy  occurring  in  the  proceedings  to  carry  out  this 
:t  of  parliament,  is  made  I  it  is  only  alleged  that  the  entail, 
om  the  faulty  mode  of  making  up  the  investiture,  no  longer 
as  operative,  because  it  was  not  opurative  as  to  some  effects 
rainst  creditors  and  third  parties;  but  I  think  it  cannot  be 
lid  thut  it  was  extinguished  so  that  reference  Could  not  so 
inch  na  be  made  to  it  in  directing  how  the  now  entail  under 
ic  act  of  parliament  1832  should  be  drawn  out  and  executed. 

But  tlio  Lord  Ordinary  thinks  that  the  exeunt  hi  ons  under  the 
lontgomcry  and  llosebery  Acts  are  in  a  different  situation, 
i  some  respects,  what  is  done  under  tho  special  act  of  parlia- 
lent  is  more  formal  than  what  occurs  under  those  two  gene- 
it  acts ;  but  1  cannot  help  entertaining  the  opinion,  that,  i/i 
Itect,  it  comes  to  bo  the  same  as  with  regard  to  the  other, 
here  is  a  declaration  in  these  two  acts  as  to  the  effect  of  the 
tcuiulion,  which  in  my  mind  imports  the  mine  thing.  For  I 
ii  not  hold  that  the  private  ait  of  parliament  was  obtained 
i  this  case  to  make  the  entail  of  1745  more  stiinguntly  to 
pply  to  that  exeambion,  than  if  it  bad  proceeded  under  thu 
osobory  Act ;  but  simply  because  Cuninghamo  of  Craigends 
■ns  tho  solo  party  in  the  exeambion — both  giver  and  receiver  ; 
tcambing  what  he  held  under  the  entail  for  lands  which  he 
eld  in  fee  simple,  and,  in  such  particular  circumstances,  most 
roperly  applying  for  a  special  act  of  parliament  to  effect  that 


which  would  have  been  effected  under  the  Rosehcry  Act,  if 
another  party  had  been  oxcaniber  with  the  entailed  proprietor. 
But  the  two  acts,  the  Montgomery  and  the  Itoseliery  Act-', 
vary  little  in  anything,  and  nothing  as  to  their  effect — the 
only  difference  is  in  the  progress  of  making  the  exeambion.  As 
the  llosebery  Act  authorizes  exeambion  of  a  larger  portion  nl 
laud  than  the  Montgomery  Act,  which  is  henceforth  to  farm  a 

ertlon  of  the  entailed  estate,  it  may  be  such  a  poition  as  may 
a  distinct  tenement  of  land,  with  a  specific  name  to  be 
kept  up  in  the  progress  of  titles  afterwards,  while  tlie  Mont- 
gomery Act  only  warrants  tbe  addition  of  a  few  acres  to  In: 
joined  to,  and  become  part  of  the  entailed  estate,  and  to  pasi 
under  its  name; — therefore  the  llosebery  Act  requires  that  the 
deed  of  exeambion  shall  be  registered  in  tbe  register  of  tailzies, 
which  the  other  docs  not — only  iu  the  Sheriff  Court  books;  hut 
the  effect  of  the  exoaniblon  on  the  new  portion  of  the  entailed 
estate  Is  the  same  in  both  ;  and 'that  Is  declared  to  be,  "  the 
land  given  in  exchange  to  tbe  entailed  estate  shall  thence- 
forth be  held  a  part  thereof,  and  shall  be  subject  to  all  tin: 
prohibitory,  irritant  and  resolutive  clauses  of  the  entail,  in  the 
same  manner  us  if  it  had  been  originally  a  part  of  the  estate  ; 
and  the  lands  given  from  tho  entailed  estate  shall  from  hence- 
forth be  held  as  out  of  the  entail,  and  bo  liberated  from  all  the 
prohibitory,  irritant  and  resolutive  clauses  thereof," — plainly 
of  the  entail — that  is,  the  deed  which  was  executed  by  thu  en- 
taller,  and  as  it  was  intended  to  be  operative  at  lie  date. 

Now,  look  at  any  of  the  contracts  of  exeambion.  Take,  for 
Instance,  the  one  in  May  1819.  It  distinctly  recognizes  the 
entail  1745,  hy  declaring  that  the  lauds  given  oil  from  the 
entailed  estate  are  to  ho  free  from  the  prohibitory,  irritant  and 
resolutive  clauses  of  the  deed  of  entail  dated  3d  August  1745, 
and  recorded  in  the  record  of  tailzies  10th  August;  and  then  tho 

Croprictoi  of  the  other  lands  to  he  exchanged,  oisimnes  them 
l  favour  ol  the  heirs  under  the  disposition  and  deed  of  entail, 
"  of  tho  date  and  registration  above  written,  and  with  and 
under  the  whole  prohibitory,  irritant  and  resolutive  clauses, 
conditions,  provisions  and  restrictions  therein  specified,"  and 
"  which  lands  and  otheis  are  In  all  time  coming  to  be  a  part 
of  the  said  entailed  estate  of  Craigends,  and  are  to  be  liable  to 
all  tho  conditions,  prohibitions;  limitations,  clauses  irritant 
and  resolutive,  contained  in  said  tailzie,"— that  Is,  the  tailzie 
1 745,  so  often  referred  to  throughout  In  the  history  of  the  trans- 
missions of  these  lauds  of  Cnugends,  and  tbe  dealings  of  the 
various  heirs  with  the  so  I  lie. 

Now,  this  seems  to  mo  to  be  as  strong  a  reference  to  th» 
entail  under  which  alone  It  can  be  held  that  the  estate  was  an 
entailed  estate,  as  the  deed  executed  under  tho  act  of  parlia- 
ment. It  is  to  beheld  under  tbe  conditions  In  the  entail — not 
those  contained  in  the  inaccurate  investiture,  but  in  tho  ori- 
ginal entail,  when  viewed  as  a  subsisting  deed  inter  Kartdes. 
Nay,  tho  cases  of  Don,  and  of  Lawtio  v.  Spalding,  shew  us  that 
an  entail  may  be  mode  effectually  hy  a  reference  to  the  con- 
ditions of  an  entail  of  other  lauds  already  completed.  Even 
without  tbe  express  declaration  of  the  act  of  parliament, 
it  might  have  been  so.  And  I  cannot  hold,  that  because  a 
creditor  may  adjudge  the  estate  of  Craigends  on  account 
of  tbe  blunder  in  feudalizing  the  entail,  that  this  operated 
as  an  extinction  of  the  entail  altogether,  and  entitled  the 
heir  in  possession  to  plead  against  tho  substitute  heirs,  thut 
In  1810  ho  was  entitled  to  possess  it  in  fee-simple,  as  if  there 
had  been  possession  and  prescription  on  on  adverse  title. 
Clearly  this  is  a  very  different  case  from  the  case  of  Craigir- 
hiill,  where  the  marriage-contract  1733  was  plainly  an  ad- 
verse title  to  the  entail  1708,  because  the  heirs  called  were 
quite  different,  and  possession  was  on  that  deed,  and  on  a  re- 
newal of  the  investiture,  with  tbe  order  of  succession  so  in- 
troduced, for  more  than  forty  years.  Here  was  a  distinct 
alteration  of  the  tailzie  in  the  proper  sense  of  tbe  word.  Tho 
meaning  and  object  of  a  tailzie  is  to  cut  off  the  natural  and 
legal  course  of  succession,  and  to  give  tho  right  toothers  mote 
fn unued,  the  fencing  clauses  being  merely  intended  to  protect 
thu  subject  from  being  sold  or  spent  through  any  dealing  with 
a  thud  party,'  by  any  of  the  belts  so  called.  Now,  in  the 
Craigieholl  case,  thero  was  a  new  tailnio,  designedly  so,  mid,  by 
possession  upon  it,  prescription  was  held  to  apply.  But,  in 
tho  present  case,  we  have  no  adverse  title ;  every  renewal  of 
the  investiture,  every  act  of  the  heirs,  even  in  their  excata- 
bions,  refer  expressly  to  the  original  entail  as  the  subsisting 
title  under  which  the  estate  is  hold  by  each  heir,  it  is  thus  re- 
cognized by  each.  No  Other  title  Is  set  up.   Look,  for  instance. 


REPORTS  OF  CASES  DECIDED 


hamo  in  1785.  proceeding  on  the  retour  of  his  special  service 
before  tbe  mucers,  on  10th  May.  Both  refer  to,  nnd  proceed 
on  tbe  entail  specially  mentioned  by  Its  date.  In  both,  ac- 
cording to  one  of  the  first  conditions  of  the  entail,  the  course 
of  succession  therein  contained  must  be  inserted  in  every  re- 
newed title, — and  this  accordingly  is  done,  and  possession  is  to 
be  held  in  terms  of  tbe  entail.  Id  short,  it  is  constantly,  and 
through  the  whole  course  of  sacccssion,  referred  to  as  the  title  of 
possession — the  only  title ;  and  therefore  there  is  room  neither 
for  tbe  positive,  nor  negative  prescription  against  the  entail 
1745.  Since  it  is  so  clearly  recognised  as  the  title,  or  one  of 
the  warrants  of  tbe  charter  in  1785,  is  it  possible  to  hold  that 
it  was  extinguished,  or  became  extinct,  in  1787  t  Could  Alex- 
ander Cuninghamo  so  argue  upon  it  1  True  the  entail  is  not 
effectual  against  creditor*,  because  it  has  been  correctly  feuda- 
lised, the  resolutive  clause  being  inept ;  but  it  is  still  good  as 
nn  entail  with  a  prohibitory  clause,  and  any  beir  of  entail 
could  have  made  it  effectual  by  correcting  the  blunder,  and 
passing  a  proper  charter  or  charters  upon  It,  which  would  have 
lieen  effectual  from  their  date,  not  by  force  of  prescription  at 
all ;  and  I  think  an  b«ir  of  entail  would,  in  1819,  have  had  a 
sufficient  jut  credili,  on  the  blunder  in  the  Investiture  being 
discovered,  to  compel  the  heir  in  possession  to  obviate  the 
mistake,  and  possess  under  the  entail  with  all  tbe  conditions 
au  J  limitations  as  originally  intended  to  regulate  tbe  succes- 
sion of  these  lands — a  condition  which  is  expressly  contained 
in  the  entail  itself,  indeed  one  of  the  earliest  in  it,  and  inserted 
in  every  investiture  made  up  under  it,  and  against  which 
it  would  be  vain,  I  think,  to  plead  the  negative  prescription, 
when  all  the  titles  refer  to  this  tailzie,  and  profess  to  obey  It  in 
every  renewal  of  tbe  investiture.  Against  what  appears  thus 
on  tbe  race  of  their  own  title,  there  can  be  no  prescription. 
Hence,  when  the  excambed  lands  are  declared  to  be  a  portion 
of  the  entailed  estate,  tbe  heir  in  possession  cannot  succeed 
against  the  substitute  heirs,  to  have  it  declared  that  he  holds 
them  in  fee  simple. 

Lord  Cucklium — If  the  particular  points  now  at  issue  had 
stood  before  us  as  they  stood  before  the  Lord  Ordinary  when 
he  decided  them,  1  sbould  have  airread  with  his  Lordship's 
interlocutor  in.  both  its  parts.  But  it  is  now  placed  upon 
ground  not  taken  up  before  tboLord  Ordinary,  and  not  opened 
even  to  us,  till  the  attention  of  tbe  parties  was  called  to  it 
after  their  final  discussion  here  was  closed. 

What  was  maintained  before  the  Iiord  Ordinary,  and  deter- 
mined by  him,  was,  in  substance,  that  the  prescription  which 
hod  followed  on  the  investiture  of  1747  bod  worked  out  the 
good  resolutive  clause  of  tbe  entail,  and  bad  worked  in  the  bad 
resolutive  clause  of  that  investiture ;  and  that  the  resolutive 
clause  of  tbe  tailzie  being  thus  extinguished  by  forty  years'  in- 
consistent possession,  it  could  not  be  revived  by  anything  done 
under  the  subsequent  excambions.  This  reasoning  proceeded 
on  the  idea,  that  the  entail,  or  part  of  it,  hid  font  prescribed 
again*  ;  and  if  this  could  be  assumed — as  it  seems  to  have  been 
before  the  Lord  Ordinary,  and  as  it  certainly  was  at  first  before 
us — I  should  concur  with  the  Lord  Ordinary  as  to  its  results. 

But  the  question  that  has  now  been  raised  is.  whether  pre- 
scription did operate  against  the  entail  T  Tbeohjectlou  to  its 
having  done  so,  is,  that  no  party  can  preset  ibe  against  his  own 
title,  and  that  though  the  Invcstitnroe  under  tbe  charter  of 
1747  did  not  take  In  the  resolutive  clause  exactly  as  it  stood  in 
the  tailzie,  they  ought  to  have  done  so ;  because  these  inves- 
titures expressly  acknowledge  the  entail,  with  all  its  conditions 
nnd  restrictions,  as  obligatory  on  each  heir.  WActher  this  ao- 
kwowledirment  bo  this  fact  or  not,  oan  only  bo  determined  by 
the  words  of  the  charter,  on  whieh  the  investitures  proceed. 

My  opinion  is,  that  this  chatter  does  recognise  tbe  entail 
as  containing  the  conditions  and  obligations  on  which  the 
estate  is  to  ha  held.  It  does  not  merely  mention  the  entail  his- 
torically, as  a  thing  that  exists  or  once  existed,  and  then  pro- 
ceed to  introduce  a  new  and  repugnant  tailzie.  It  adoptt  tbe 
existing  entail,  and  refers  to  it  for  its  conditions.  Each  heir 
is  taken  bound,  in  express  words,  to  insert  alt  the  conditions, 
limitations,  clauses  irritant  and  others,  contained  in  tha  entail, 
in  his  title.  Accordingly,  this  was  actually  done — except  that 
there  was  an  alteration  (plainly  by  mistake,  bat  this  is  imma- 
terial) in  the  words  of  tbe  resolutive  clause.  In  this  respect 
the  obligation  contained  in  the  charter  was  for  a  long  time 
diiregarikd,  but  still  the  ebhgatitm  iaelf  was  always  kept  up.  1 
do  not  think  that  a  right  to  violate  a  condition  of  a  title,  can 


be  acquired  by  the  practice  of  violating  it  for  forty  yean, 
especially  while  it  is  only  a  question  inter  httrttUt.  Nor  hi. 
any  decision  been  referred  to  which  saiictiona  such  a  principle. 

This  applies  to  all  the  lands  acquired  under  the  exeauhioti. 

Thesltuatimof  that  portion  of  the  estate  whieh  was  bronrii 
under  the  private  statute  of  1882,  it  much  simpler.  Tim 
statute  narrates  tbe  original  entail  of  1745,  and  expressly  emeu, 
that  this  part  of  tbe  land  Is  to  be  pat  under  that  tmbU,  si  tat 
sight  of  the  Court  of  Session.  The  Court  directed  thlitot* 
done,  and  It  was  done ;  and  even  though  it  bad  been  dost  n 
a  wrong  way,  this  would  not  warrant  ns  in  interfering  nth 
the  Court's  exercise  of  its  judicial  discretion.  But  I  thick  a 
was  done  in  a  perfectly  correct  way,  because  tbe  enlaileoraxd 
the  subsisting  title. 

And,  therefore,  I  am  against  the  pursuer  on  both  points  no* 
at  Issue.  The  effect  of  the  Judgment  formerly  pronounced,  u 
in  any  question  with  creditors,  is  not  now  before  ns. 

Lord  Murray. — The  peculiar  condition  of  the  land*  wok* 
are  the  subject  of  this  action,  give  rise  to  three  questions  :— 1 
Whether  the  estate  still  held  under  the  erroneous  investiture. 
which  tins  existed  for  a  period  far  exceeding  the  years  of  pre- 
pcription,  is  subject  to  any  entail  T  2.  Whether  the  lands  ok 
tained  by  excambions,  nnder  what  are  termed  the  Bosebny 
and  Montgomery  Entail  Acts,  are  entailed  ?  8.  Whether  tiir 
exrsrnbion  obtained  in  1831!  by  an  act  of  parliament,  is  brti 
under  a  valid  entail  f 

1.  In  this  estate,  previous  to  the  time  when  the  exchnso 
were  made,  and  also  when  this  action  was  brought,  taenia, 
to  use  an  illustration  wbich  the  feudal  language  of  the  in  d 
Scotland  suggests,  a  rent  or  fissure  in  the  garment  of  tbe  it- 
vest  i  tare.  For  that  investiture  bad  been  to  Awkwardly  pat 
together  by  those  who  wereemployed  to  complete  it,  that  thy 
made  a  gap  sufficient  to  admit  the  whole  body  of  crediturr.  soil 
also  to  allow  the  heir  in  possession  to  sell  or  con  vej  the  estate,  if 
be  chose,  without  being  liable  to  forfeiture,  after  the  yean  of 
prescription  had  elapsed.  There  was  not,  however,  any  onerous 
settlement  of  the  estate  which  embodied  that  defective  ini**- 
titure,  and  gave  a  jut  quantum  to  the  heirs  of  entail.  If  the*.' 
was  held  to  be  tram  tbe  marriage-contract  ir>  the  ciecSCttigx- 
ball.  By  a  positive  clause  in  11  and  lgVtct.  c.  RtateMail 
of  any  such  estate  Is  held  to  be  Invalid  and  inelfecWtltare. 
garde  all  tbe  prohibitions,  and  no  action  of  forfeiture  ■BHU- 
petent  by  reason  of  all  or  any  of  the  prohibitions. 

The  original  pursuer  of  this  action  could  not  therein  be 
ordered  liy  the  Court  to  remedy  tbe  defect,  which  apparcnth 
bad  Inadvertently  been  committed  ;  but  there  was  nothing  to 
prevent  him  doing  so  If  he  had  been  so  disposed.  He  wfabrd. 
however,  to  bold  the  estate  In  fee-simple,  and  brought  tot 
action  for  that  purpose. 

1  The  second  question  Is  one  of  very  great  difficulty,  kin 
tbe  conflicting  language  of  the  deeds  and  documents. 

If  I  am  right  in  the  view  I  have  taken  of  the  first  peist, 
the  beir  in  possession  might,  If  he  bad  thought  tit,  have  bstt 
remedied  the  defect,  and  made  the  exchange*  on  the  in  vetttbB? 
ao  remedied,  — for  that  Is  tbe  only  particular  on  which  I  tUer 
from  the  note  of  the  Lord  Ordinary.  Holding  that  then  w» 
no  onerous  agreement  or  deed  which  established  tbe  erroMOaa 
investiture,  I  see  no  reason  for  maintaining  that  tbe  variicM 
from  the  original  entail  might  not  have  been  corrected  bj  ih; 
heir  in  possession.  The  substitute  heir  had  bo  jut  «n»™W 
as  be  might  have  hod  If  the  error  had  occurred  In  the  oiriginst 
entail,  or  In  any  onerous  inveetitnrc  confirmed  by  proBcriptioa; 
but  the  excambions  which  took  pktoe  do  not  stisa  to  is*,  to 
any  sound  legal  construction,  to  correct  the  dufecfc  CjtW  u» 
entailed  lands  are  made  part  of  the  entailed  estate  of  OokwdK 
which  it,  as  I  read  it,  part  of  the  entailed  estate  of  Cralgesa 
ni  «r  itfood  entailed  at  the  time.  Fnr  It  was)  in*  apptarenlb 
intended  at  the  time  to  remedy  the  defect  in  the  iuvestitum. 
or  to  have  the  exchanged  lands  on  an  inveslilur*  dlflrrctt 
from  that  of  the  entailed  estate.  tauy  rate,  the  fa  vest  i  tun: 
was  not  altered. 

There  was  an  express;  obligation  that  the  heir  in  po«ejakm 
should  execute  a  disposition  and  entail  within  a  year.  If  thai 
disposition  and  entail  hod  been  executed  and  registered,  il 
would  have  cleared  up  tbe  matter,  but  It  has  not  been  «lr 
rttted.  Therefore,  rfr/orf-j,  there  has  been  no  new  entn»**W( 
with  or  without  the  defect  in  the  Investiture;  neither  to  th» 
ohligatbn  sulHclcnt  to  bind  tbe  lata  Mr.  Cuninghante  or  the 
heir  in  possession  to  make  n  different  investiture  srooi  aba*  to 
width,  the  exchanged  lands  were  to  be  added. 
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Than  Is,' therefore,  neither  a  strict  entail  d  uly  recorded,  nor, 
"wording  to  tile  construction  of  (he  deeds,  a  Moding  obliga- 
tion to  repair  the  defect  in  the  Investiture,  which  has  been 
fined  front  challenge  by  prescription. 

a.  The  third  point,  which  occurs  with  regard  to  the  ex. 
umlpioo  under  an  act  of  parliament  passed  in  1832, 1  consider 
i..bc  fro*  from  ambiguity.  1.  That  is  an  entail  full  and  com- 
I*te  in  all  respects,  and  in  conformity  with  the  original  deed 
.fentalL  2.  The  terms  of  that  entail  were  enjoined  by  act  of 
;«rliaincrit,  and  the  investiture  is  In  conformity  with  that  act 
nf  jxirlrnmrnt.  3.  That  act  of  parliament  whs  obtained  on 
the  positive  application  of  the  heir  of  entail,  who  had  power 

TV  Conjt  pronounced  the  following  intcrloeutor:- 


imEtces,  who  wore  slated  on  his  death,  and  lulhi 
n-rtocutor  of  tbeLord  Ordinary  so  faros  coin  plained  of  by  said 
leelatmiwr  note  ;  and  on  the  reclaiming  note  for  William  Cun* 
inghame  junior  of  Craigends,  and  his  curator,  alter  the  intcr- 
lucutor  of  the  Lord  Ordinary  so  far  us  regards  the  lauds  held 
mulct  thi?  diBerent  contracts  of  excatnbion  carried  through  in 
Tirt'ie  of  the  statutes  10  Geo.  III.  c.  CI.  and  G  and  7  Will.  IV, 
e,  it ;  and  as  In  these  lands,  and  to  the  titles  on  which  they 
are  held,  assoilzie  the  defenders  from  the  whole  conclusions  of 
the  libel,  and  decern  ;  and  quoad  ultra  refuse  the  prayer  of  the 
">id  reclaiming  note." 

Lord  Ordinary,  Rutherfurd. — .let.  Dean  of  Faculty  (Marshall), 
"Hilda*;  Shepherd  and  Grant,  W.S.  Agents.— Alt.  Dean  of  Fa- 
i-nltv  (Anderson),  So!. -Gen.  (Ncavcs).  Mute ;  James  A.  Bobert- 
~p,a8.C.  Agent.-*.  Cferfc-fW.G.T.) 

20th  July  1852. 
First  Division. 

No.  326. — Joan  Dew»r,  Pursuer,  v.  James  Dewab 

and  others,  De/etulers. 

E»  toil— Fetters,  Defect  in— Entail  Amendment  Act— Held 

tlfit  an  entail  in  which  tht  prohibition  against  titeringthe  order  nf 

ittaiBon  uat  not  fenced  by  irritant  and  resolutive  clauses,  was 

null  under  the  Entail  Amendment  Act 

This  was  an  action  at  the  instance  of  the  heir  in  pos- 
session of  the  entailed  estate  of  Lassodic,  against  the 
>iibcx  heirs  of  entail,  to  have  it  found  and  declared  that 
the  entailed  lands — 

"  urn  subject  to  tho  debts  and  deeds,  onerous  and  gratuitous, 
'f  the  pursuer,  as  the  heir  In  possession  of  the  same,  and  of 
l>i"  successors  under  the  said  entail,  and  that  the  pursuer  has 
end  and  undoubted  right  to  alter  the  destination  In  the  said 
i  Mail,  and  succession  to  the  said  lands  and  estate,  and  sell  and 
jtrrtate  the  same  without  being  accountable  for  the  price,  and 
fin  tract  debts  thereon,  or  which  shall  affect  the  same,  and 
T'thenriM  act  as  Unlimited  proprietor  theieof,  without  being 
liable  to  any  action  of  forfeiture  at  the  instance  of  any  beir- 
substitute  in  the  said  entail." 

The  ground  on  which  this  conclusion  was  insisted  in 
was  ni ftiuiy  tli ie,  that  the  prohibition  against  altering  the 
'urwsaion  was  not  fenced  with  irritant  and  resolutive 
finales,  and  that,  under  the  43d  section  of  the  Entail 
Amendment  Act,  the  entail  being  defective  as  to  one 
prohibition,  was  bad  as  to  all. 

The  Lord  Ordinary  pronounced  the  following  interlo- 

"ln  respect  that  the  prohibition  contained  in  the  deed  of 
ii.tu.il  against  altering  the  order  of  succession  to  the  lands,  is 
not  duly  fenced  by  irritant  and  resolutive  clauses  in  the  said 
deed,  tn  terms  of  the  statute  1085,  repels  the  defences;  and 
finds,  declares,  and  decerns  against  the  defenders'  conform  to 
the  conclusions  of  the  libel :   Finds  no  expenses  due." 

The  defenders  reclaimed. 

Ijird  President. — The  question  is,  whether  tho  absence  of  a 
fr-ncing  clause  as  to  the  prohibition  against  altering  the  suc- 
irmton,  makes  this  entail  void  in  oil  of  the  prohibition?. 
If  the  case  of  Dick  Cunyngham,  {supra,  p.  82S),  had  not  oc- 


curred, I  might  have  found  it  necessary  to  go  at  some  length 
into  the  merits  of  tho  present  cate.  Hut  1  find  it  impossible 
to  pronounce  a  decision  different  from  that  which  the  Court 
pronounced  in  that  case. 

Lord  Cuninghamt  concurred. 

Lord  Ivory. — If  the  question  were  open,  1  should  entertain 
the  same  doubts  as  those  1  expressed  in  the  case  of  Dick 
Cunyngham.  But  these  doubts  were  overruled,  and  I  must 
now  give  obedience  to  that  decision.  If  that  judgment  be 
wrong,  the  correction  of  it  must  be  sought  elsewhere. 
The  Court  adhered. 
Lord  Ordinary,  Cowan.— Ad.  Duff;  John  Walker.  WE. 
Agent.—  Alt.  Baillic ;  W.  8.  Henderson,  W.S.  Agent— (F.H.) 

FiasT  Division. 

Omitted  Of  proper  date— July  1852. 

No.  3'27.— The  Rev.  R.  R.  Rae,  Pursuer,  v.  The  Rev. 
Walter  M'Lay,  Defender. 

Privilege — Slander  —  Issue— Jury  Cause — Hold,  referring  to 
/'rater  v.  Wilson,  lOva  Dee.  1»62,  that  in  an  action  of  damage* 
for  slander,  to  entitle  him  to  an  issue  of  mitlice,  it  ie  not  essential 
tiiat  the  defender  shall  admit  the  use  of  the  words  libelled,  or  set  forth 
the  words  ichich  he  admits  himself  to  have  Hid, — but  that  the  qua. 
thn,  whether  rue*  istuc  is  to  be  allotted,  must  depend  on  the  nature 
of  the  case  made  by  the  pursuer  on  record  ;  an d  arasmstances  in, 
and  terms  of  record  irn  which,  such  issue  disallowed. 

Slander — Issue — In  an  action  of  damages  for  slander,  the  word 
"arongously"  struck  out  of  the  issue,  as  useless. 

The  pursuer  was,  in  August  1850,  inducted  as  mini- 
ster of  the  pariah  of  Avondale.  The  defender  was  a  mini- 
ster of  the  United  Presbyterian  Church ;  and  both  parties 
were  members  of  the  parochial  board  of  Avondale. 

The  present  was  an  action  of  damages  for  slander,  the 
pursuer's  averment  being,  that  at  a  meeting  of  the  paro- 
chial board  held  on  18th  November  1851^ 
"  the  defender,  after  asking  the  punraer,  through  the  chair. 
man,  a  question  regarding  a  certain  sum  allowed  for  com- 
munion dements  for  the  said  parish,  and  hearing  the  pursuer's 
answer,  falsely,  calumniously  and  maliciously,  or  at  least  falsely 
and  calumnious!)-,  alleged  that  the  pursuer  had  acted  a  part 
me;i!i,  dishonest,  and  despicable,  In  reference  to  the  said  niouey, 
and  that  the  defender  would  take  his  own  time  and  way  iu 
crposin;  it ;  or  used  words  of  thnt  import,  to  the  loss  and  da. 
mage  of  the  pursuer  in  his  character  and  feelings,  and  in  his 
reputation  and  usefulness  us  a  minister." 

The  defender  denied  this  averment,  and  stated — 
1.  That  a  question  arose  in  the  parochial  board  In  regard  to 
the  sum  payable  by  the  heritors  for  communion  elements, 
which  had  not  been  disposed  of  in  consequence  of  the  omission 
of  the  sacrament  during  the  vacancy  which  occurred  in  the 
parish  between  the  death  of  the  pursuer's  predecessor  and  his 
induction  :  That,  2.  At  a  meeting  of  a  committee  of  the  paro- 
chial board  held  in  March  1851,  it  was,  as  the  minutes  bore, 
"  represented  that  the  allowance  for  communion  elements 
should  be  applied  to  the  use  of  the  poor  ;  the  meeting  agreed 
to  this,  and  instructed  the  treasurer  to  obtain  the  allowance 
for  communion  elements,  and  apply  it  as  above  stated."  8. 
Thereafter,  at  a  meeting  of  the  parochial  board  in  May,  Mr. 
Kae,  as  the  ssinutes  bore,  mads  the  following  statement,  on 
reading  the  minutes  of  the  funnur  meeting — "As  it  has  not 
been  shewn,  nor,  I  believe,  cannot  be  shewn,  that  the  order 
given  in  last  minute  relative  to  the  allowance  for  communion 
elements,  is  a  matter  with  which  this  board  has  any  right  to 
interfere,  and  as  it  Is  plainly  the  duty  of  the  board  to  confine 
itself  strictly  to  its  own  province,  it  is  moved  by  Mr.  Kae,  that 
■aid  order  be  expunged  from  the  minnies;"  this  motion  was 
seconded,  but  an  amendment  to  the  effect,  that  "  the  minute 
of  former  meeting  remain  as  it  is,"  was  carried :  That  the 
treasurer  and  collector  of  stipend,  in  terms  of  the  direction 
given  by  the  meeting  of  March  1851,  collected  the  stipend  and 
allowance  for  communion  elements,  of  which  be  paid  over  the 
former  to  the  pursuer ;  hut  having  died  suddenly,  the  pnrsuer 
called  on  the  widow,  and  induced  her  to  pay  the  balance  to 
him  :  That  at  the  meeting  of  the  parochial  board  on  18th 
November  1815,  the  following  procedure  took  place  : — '-Tho 


nrcrORTs  of  cases  deuided 


[Omitted 


Rev.  Walter  M'[*y  stated,  that  lie  requested  the  chairman 
inquire  at  the  Ilev.  Mr.  IUe,  who  was  present,  whethei  " 
Key.  gentleman  had  uplifted  from  Mrs.  Fleming  the  alloi 


that 


a  elements  which  the  board  had  instructed  the 
late  collector  to  retain  for  them ;  and  the  question  having 
been  put,  it  was  answered  by  the  Bev.  Mr.  Rae,  that  be  ob- 
jected to  tbepower  of  this  board  to  interfere  with  the  abore  Hum, 
which  he  had  former!;  stated.  On  this  Mr.  M' Lay  intimated 
that  he  would  bring  the  subject  under  the  notice  of  the  board 
at  their  next  meeting,  when  he  would  state  the  e  tents  he  proposed 
to  adopt  in  consequence."  8.  On  occasion  of  this  meeting,  the 
defender  stated  what  he  had  heard  an  to  the  pursuer  having 
got  the  money  in  question  from  Mrs.  Fleming.  In  the  circum- 
stances of  the  case,  the  defender  considered  that  the  pursuer, 
by  obtaining  possession  of  the  money  from  Mrs.  Fleming,  had 
got  an  advantage  over  (he  board  which  he  ought  not  to  liave 
tnken,  and,  in  the  bona  fide  exercise  of  his  right  to  speak  on  the 
subject  as  a  member  of  the  parochial  board,  the  defender  ex- 
pressed himself  decidedly  to  that  effect  But  the  defender  did 
not  state  that  this  was  a  dishonest  proceeding  in  the  pursuer. 
He  had,  and  has,  no  intention  to  impute  dishonesty  to  the 
pursuer ;  and  he  hat  no  doubt  that  the  pursuer  believed  his 
claim  to  the  money  in  question  to  be  well  founded,  in  the  same 
way  as  the  majority  of  the  parochial  board  considered  that 
there  was  a  well  founded  claim  on  their  pari  The  defender 
thought,  however,  and  thinks,  that  the  pursuer  should  bare 
taken  another  way  of  asset  ting  his  rights  than  what  be  did." 
The  defender  pleaded — Even  according  to  the  pur- 
suer's own  allegations,  any  statements  made  by  the  de- 
fender on  the  occasion  libelled  were  of  a  privileged  na- 
ture; and  no  action  was  maintainable  on  account  of  them, 
except  at  leant  upon  proof  of  actual  malice. 

The  pursuer,  in  answer  to  §  -  of  the  defender's  state- 
ment, admitted  that,  at  the  meeting  referred  to,  the  sub- 
ject therein  mentioned  was  brought  forward  by  the  de- 
fender, the  minutes  being  referred  to  for  their  terms. 
In  answer  to  5j§  3  and  7,  reference  was  made  to  the 
minutes  for  their  terms;  and  the  statement  in  §  8  was 
denied. 

The  pursuer  proposed  the  following  issue: — 
"Whether,  on  or  about  18th  November  1B51,  at  a  meeting 
of  the  parochial  board  of  Avondalc  held  in  the  town  of  Strath  - 
aven,  and  In  the  presence  and  hearing  of  William  Bemple, 
Ksq.  of  Overtoiin,  James  Fleming,  farmer,  GoIIowb  Hilt,  James 
Millar,  Esq.  of  Syde,  William  I'nterson,  residing  In  Btrathaven, 
and  William  Uebbic,  writer  there,  or  one  or  more  of  them,  the 
defender  did  falsely,  caluninionsly  and  wrongfully  say  that  the 
pursuer  bod  acted  a  mean,  dishonest  and  despicable  part.  In 
reference  to  a  certain  sum  of  money ;  or  used  words  of  the  like 
inclining  and  import,  of  nnd  concerning  the  pursuer,  to  the  loss, 
injury,  and  damage  of  the  pursuer. — Damages  laid  at  £200." 
The  defender  objected  to  this  issue,  maintaining  that 
he  was  entitled  to  hare  the  word  "maliciously"  inserted. 
The  Lord  Ordinary  reported  the  case  to  the  Inner- 
House  with  the  following — 

"  JVote. — The  parties  having  diflere  I  as  fo  the  form  of  the 
issue  on  two  several  occasions,  it  falls  to  be  settled  by  the 
Court. 

"The  point  iu  dispute  is,  whether  the  word  'maliciously' 
should  be  introduced  into  the  Issue,  and  this  depends  mainly 
on  whether  there  is  enough  in  the  admitted  facts  of  the  case 

"If  the  views  that  prevailed  in  tic  case  of  Fmscrc.  Wilson, 
10th  December  1  f .10,  namely,  that  ths  defender  shall  not  be 
allowed  an  issue  ot  privilege  unless  he  admits  the  use  of  the 
words  libelled,  or  sets  forth  the  wordi  which  be  did  use,  arc 
to  be  held  as  settling  the  law,  there  is  an  end  of  the  present 
discussion.  The  words  used  by  the  defender  arc  neither  ad- 
mitted nor  set  forth,  aud  heacu  be  is  excluded  from  pleading 
privilege, 

'■But  further,  although  the  claim  of  the  parochial  board  to 
a  proportion  of  the  allowance  for  communion  elements  falling 
timing  the  vacancy  of  the  cure,  was  a  fair  matter  of  discussion 
at  the  busii (I,  it  may  be  doubted,  on  the  authority  of  Dunbar 
i'.  Stoddait,  lFth  February  1613,  whether  the  conduct  of  the 


pursuer  was  so  far  pertinent  to  that  discussion,  as  la  pmlot. 
on  the  plea  of  privilege,  a  calumnious  attack  on  fail  cluuictci ' 

The  defender  pleado I — It  was  a  mistake  to  snpp*,- 
thnt  the  ease  of  Fraser  v.  Wilson  decided  thai  an  issue 
of  privilege  is  incompetent,  except  on  admission  ot  ibr 
words  libelled,  or  statement  of  the  words  which  ire  li 
mitted  to  have  been  used.  The  question  is  mettle 
decided,  in  every  instance,  on  the  case  made  by  Ik 
pursuer  on  record. — Fen  ton  v.  Cnrric,  22d  Feb.  IMS 
Here,  then,  the  question  was,  whether  the  statement*  mi 
admissions  of  the  pursuer  disclosed  a  case  of  prirtits'. 
Now,  from  the  pursuer's  case  it  appeared  that  the  puu 
chial  board  had  under  their  consideration  the  disponi  il 
this  money,  to  which  t  bey  laid  claim.  No  dooVt  tk 
pursuer  claimed  it  also;  but  that  rendered  it  only  tfc 
more  a  matter  for  consideration  of  the  board,  sad  tbn 
surely  had  right  to  notice  the  conduct  of  any  cm  J 
themselves  in  regard  to  it.  The  present  was  a  suuupr 
case  than  those  of  Dunbar  v.  Stoddart,  16th  Feb.lSW; 
Hamilton  v.  Hope,  1  Oth  March  1827,  P.O. ;  and  Netuad 
v.  Shaw,  2d  Dec.  1833.  The  question  was,  whether  at 
defender,  us  a  member  of  the  board,  was  entitled  i 
notice  the  pursuer's  conduct.  If  he  was  entitled  to  *> 
this,  he  was  entitled  to  an  issue  of  privilege.  Il  mirki 
be,  no  doubt,  that  the  words,  if  proved  as  libelled,  ■$! 
be  considered  by  the  jury  as  too  strong  to  proceed  fivi 
anything  but  malice.  Dut  if  so,  tbe  defender's  jsinkp 
would  not.  screen  him. 

The  pursuer  answered" — That  his  case  cunUwd  no 
admission  of  any  right  on  the  part  of  the  board  Iu  &■ 
ousb  his  conduct.  He  had  all  along  denied  thiiJj/«* 
except  himself  bad  right  to  the  money  in  queaSpOf-ua, 
as  competing  claimants  of  that  sum,  the  board  mtUh&I 
were  not  entitled  to  review  his  conduct. 

Lord  Pre atitnt.  -The  case  of  Power  differs  from  tin  J*"*1 
In  that  case,  tbe  defender  proposed  taking  a  sepstaM  isw  * 

Crivilege,  although  it  was  clear  that  there  was  uo  rue  dp"- 
#e  In  the  pursuer's  statement  or  admissions,  In  tbe  a* 
way,  in  the  present  case,  I  do  not  think  the  purawmta* 
what  can  entitle  the  defender  to  au  issue  of  privilege.  Tta 
observatious  of  the  defender,  if  they  are  to  be  privileged,  n«t 
be  pertinent  t*  "l0  matter  before  the  board.  But  Owns  "J" 
pertinency  here  in  commenting  on  the  pursuer's  conduct  Tbe 
pursuer's  statement  is,  that  the  defender  imputed  disbonee" 
to  him.  The  defender  himself  says  that  he  did  not  mesa  jj 
impute  dishonesty— so  that,  on  his  own  shewing,  there.*** 
be  no  pertinency  in  imputing  it-  In  tin;  course  of  thelnu,** 
doubt  it  may  turn  out  a  case  of  privilege.  There  is  nnw  * 
record;  but  1  do  not  sea  the  use  of  the  word,  "wrongfully'" 
the  issue. 

Lordt  Cuniiiglumt  and  Ivors  concurred. 
Issue  approved  of,  the  word  "wrongfully"  being  delete. 
Lord  Ordinary.  Anderson.— A  a.  Lord  Adv.  (Inglis),  **«•; 
John  Eonald,  B.S.C.  Agent.— AU.  Bol.-Gon.  (Neaves),  Fedite; 
James  l'eddie,  W.B.  Agent.— L.  Clerk.— {W.O.T.) 

First  Division. 

Omitted  of  proper  date — 1st  July  1852. 

No.  328. — Alexander  Mitchell  and  William  Mn- 

cuell  Ikhes,  Pursuers,  v.  The  Li  bom,  Vtfadtn- 

Troviog  the  Tenor— Interest—  Ultlmus  Howes— Process 

An  action  of  proving  the  tenor  of  certain  documents. 

in  regard  to  which  no  person,  other  than  tbe  purswo- 

bad  any  interest,  hold  to  be  rightly  directed,  fuliomti: 

the  form  of  a  declarator  of  vllimut  hares,  against  ths 

lieges,  as  defenders. 

Act.  Dean  of  Faculty  (Marshall) ;  Lindsay,  ilacssj  i« 
HowctW.S.,ljflif*,-(¥f.G.T.X    ^ 


IN  THE  COURT  OF  SESSION,  &o. 


FIRST  Dl  VISION. 

Omitted  of  proper  date — 1st  July  1852. 

No.  329. — Solomon  Arnold,  Petitioner,  v.  Wihtox 

and  Co.  aad  David  M'Oubbin,  Respondent*. 

Bankrupt— SequeitrBtion,  Recal  of—  Trustee  —  Process-  A 
petition  for  rtcal  of  sequestration,  and  all  procedure  therein, 
must,  until  the  appointment  of  a  trustee  is  actually  confirmed 
by  the  Sheriff,  bt  directed  against  the  interim-factor. 

Seqee*tr»tiou,  Recal  of—  Default— Reclaiming  No.le— Process 
— An  application  for  rtcal  of  sequestration  having  been  dit- 
mitseil  on  (Ac  failure  of  the  petitioner  to  lodge  a  revised  conde- 
scendence, and  ke  having  failed  to  reclaim  tempettivr  its  order 
to  be  reposed,  but  having  thereafter  reclaimed  on  the  merits — 
Circumstances  in  which- — Held,  that  it  was  competent  to  recal 
the  interlocutor  dismissing  the  case,  and  to  remit  to  the  Lord 
Ordinary  to  allow  the  paper  to  be  received  on  payment  of  ex- 

Thia,  which  was  a  petition  for  recal  of  the  seques- 
tration of  James  Atkinson,  at  the  instance  of  one  of  his 
creditors,  now  came  on  for  consideration  under  the  second 
reclaiming  not*  presented  by  the  petitioner. — See  supra, 
piges  340  and  446. 

The  petition  had  been  directed  against  Winton  and 
Co.  as  the  concurring  creditors,  and  Alexander  Winton 
the  interim-factor.  The  Lord  Ordinary  ordered  service 
mi  the  bankrupt,  on  Winton  and  Co.,  and  on  the  interim- 
I'actor,  and  thereafter  on  David  M'Oubbin  the  trustee. 
Answers  were  lodged  in  name  of  Winton  and  Co.  and 
of  M'Oubbin. 

Maekeraie,  fbr  respondents,  objected  that  the  petition 
was  incompetent,  inasmuch  as  it  was  neither  directed 
against  the  trustee,  nor  served  on  him,  although  be  had 
been  appointed  at  a  meeting  of  creditors  held  eight  days 
before  the  presentment  of  the  petition ;  nor,  farther,  had 
warrant  for  intimating  the  same  to  him  been  obtained 
within  forty  days,  as  required  by  §  21  of  the  statute. 

Pattiton  for  petitioner — All  that  the  statute  required 
to  make  the  petition  fbr  recal  of  sequestration  competent, 
was,  that  it  should  be  presented  within  forty  days  of  the 
date  of  sequestration,  Dot  that  it  should  be  intimated  to 
the  trustee  within  that  time.  Although  tbe  trustee  had 
been  elected,  bis  appointment  had  not  been  confirmed 


by  the  Sheriff  until  after  the  date  of  the  interlocutor 
ordering  service;  and,  until  the  trustee  was  "finally 
confirmed,"  the  interim- factor  was  the  proper  party  to 
proceed  against. — 2  and  3  Vict.  c.  41,  §§  21,55.  Ac- 
cordingly, this  was  the  course  which  bad  been  followed; 
and,  on  the  confirmation  of  the  trustee,  intimation  bud 
been  made  to  him. 

Olfaction  overruled, 
Pattiton  then  plcadod  on  the  merits — This  was  an  en- 
tirely statutory  proceeding,  and  the  Lord  Ordinary,  under 
§  21,  bad  no  power  to  dismiss  tbe  application,  and  de- 
cern on  failure  to  lodge  a  revised  condescendence.  He 
was  bound  to  have  decided  the  case,  or,  if  that  was  im- 
possible without  a  proof,  to  have  ordered  a  proof.  The 
petitioner  now  craved  a  proof,  nod  the  Court  could 
competently  allow  a  proof,  or,  if  that  was  considered 
better,  could  remit  to  the  Lord  Ordinary  to  proceed. 

Mackenzie  for  respondents — The  dismissal  of  the  peti- 
tion for  default  was  quite  competent.  The  petitioner, 
however,  had  reclaimed  od  the  merits,  and  it  might  be 
competent  for  the  Court  to  decide  the  case  as  it  stood; 
but  to  allow  a  proof,  or  to  remit  to  the  Lord  Ordinary 
to  proceed  with  the  caee,  would  just  be  to  repone  the 
petitioner,  which,  it  had  been  held,  was  incompetent. 

Lord  President. — I  think  we  have  power  to  order  investiga- 
tion of  the  facts. 

Lord  loon/. — The  petitioner  was  undoubtedly  bound  to  hnvo 
implemented  the  order  for  revisal.  He  did  not  do  so,  and 
comes  to  us  on  the  merits ;  and  the  question  is,  if  he  is  now 
entitled  to  do  bo.  I  do  not  like  these  dismissals  for  default, 
especially  where  they  affect  the  interests  of  such  a  class  of  pur- 
ties  as  are  strong  together  in  a  sequestration.  The  petition 
of  one  creditor  may  inure  to  all,  and  the  default  of  one  maybe 
an  Inconvenience  to  slL  On  tbe  whole,  though  it  may  be  a 
tittle  out  of  the  ordinary  role,  I  think  we  may  recal  the  Inter- 
locutor of  the  Lord  Ordinary  on  payment  of  expenses. 

Lord  Cuninghamt  concurred. 

The  Court  readied  the  interlocutor,  and  remitted  to 
the  Lord  Ordinary  to  allow  the  petitioner's  revised  con- 
descendence to  be  received  on  payment  of  ten  guineas. 
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ERRATA. 

In  Samuel  v.  Edinburgh  and  Glasgow  Railway  Co.,  page  10,  substitute  for  the  italics  at  the  end,  the  following:— 

The  Court  pronounced  the  following  interlocutor : — "  Find  the  pursuer  entitled  to  the  expense  of  the  trial  safest 
to  modification :  Find  the  modification  is  to  be  one-third  of  the  taxed  account  of  the  expense  of  the  trial :  rui  tie- 
'defenders  entitled  to  the  expenses  of  the  discussion  on  the  issue  after  the  date  of  the  Lord  Ordinary's  inteHmtor 
reporting  the  same :  Find  the  pursuer  entitled  to  one-half  of  the  expense  of  the  record ;  allow  accounts  of  &  a>i 
expenses  to  he  lodged,  and  remit,"  &c. 

Page    88,  1st  Column,  line  18,/w  "assignation/'  read  "intimation." 

■  132,  No.  71. — Dele  title,  and  read — "  Jamrs  Duscan,  P'i'Uwrw" — and  insert  at  the  end — "J<t  J.  Bora 

Murdoch,  Jnnr.;  James  Graham,  S.S.C.  Agent." 


Page  1C2,  In  Eraser  v.  Hair,  the  conclusion  of  rubric,  at  5th  line,  should  read  thus  :- 
Held,  that  the  Judge  who  tried  the  case  ought  to  have  directed  the  juryy  that,  on  the  facts  proved,  wan  wm  s» 
lawful  partnership,  m  respect  that  the  contract,  if  established,  was  one  in  which  the  concealment  of  the  yamtii 
name  was  one  of  the  stipulations." 

Page  211,  In  Dickson  v.  Biokson,  Lord  Hedwyn,  stated  to  have  concurred,  should  have  read — "  Lord  Med*y* 
declined  judging,  not  having  heard  the  argument.'' 

Page  274,  2d  Column,  line  22d,  for  "defenders,"  read  "pursuers." 

614.  See  the  case  referred  to  in  foot-note  (Roeburu  or  Fraser),  reported  at  page  129. 
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INDEX  OF  MATTERS. 


COURT  OF  SESSION. 


ABSOLVITOR— See  i. 

ACCRETION— Seo  Pn\  Indhiito  Right. 

ACCUMULATION— See  Tnut-Sutlenunt. 

ACKNOWLEDGMENT  FOB  MONEY— Sec  Proof. 

ACTS  OF  SEDERUNT  :— 14tb  Dec.  1766;  10th  July  1889— Bee 
Viaitnt  Prqfiu.  8th  July  1881,  §  1— See  Simmon.  24th 
Dec.  1838— See  Proeeu.  21st  Dec.  1842,  §£  2,  8— See  Poor. 
Pooni-KoU     15th  February  1851— Sea  Proem. 

ACQUIESCENCE— See  Homologation.     landlord  and  Tenant. 

Homologation—  Road — Public — Process — In  an  action 

to  declare  a  public  right  of  nay  through  the  defender's  lands, 
and  to  remove  obstructions — it  having  been  held  that  the 
right  of  way  existed,  the  defender  pleaded,  that  as  he  had, 
upwards  of  twenty  years  before  the  action  was  raised,  made 
the  erections  complained  of  without  objection,  the  public 
were  barred  by  homologation  and  acquiescence  from  object- 
ing, and  he  was  therefore,  in  regard  to  the  conclusion  for 
removal  of  obstructions,  entitled  to  absolvitor  -.  Circumstau. 
eos  In  which — Hdd,  that  the  record  did  not  contain  aver- 
ments sufficient  to  support  the  plea,  and  defence  repelled  ac- 
cordingly.   Cutbbertaon  t>.  Young,  6th  Feb.  1862,  p.  216. 

A  DJ  UDICATION-Dllatory  Defence- -Process-Record—Where 
a  private  act  was  obtained,  by  which  trustees,  on  the  requisi- 
tion of  the  heir  in  possession,  were  empowered  to  sell  entailed 
lands  for  payment  of  entailer's  debts,  and  the  creditors  there- 
after raised  an  adjudication,  in  which  they  called  the  heir  in 
possession  alone  as  defender,  he  pleaded,  that  the  trustees 
ought  to  have  been  called,  as  also  a  party  to  whom  a  sale 
had  been  attempted  to  be  made,  and  against  whom  an  action 
had  been  raised  for  implement  thereof;  and  further,  that 
the  adjudication  was  incompetent,  as  being  barred  by  the 
statute— IleldW.  That  the  objection  to  the  competency  being 
properly  an  objection  to  the  diligence  of  adjudication  pro- 
ceeding, could  be  disposed  of  without  making  up  a  record. 
2.  That,  under  the  terms  of  the  statute,  the  heir  not  being 
divested  of  possession  of  the  estate,  was  the  proper  and  only 
party  to  be  calls  J,  and  the  statute  was  no  bar  to  the  adjudica- 
tion proceeding.   Moiklum  t>.  Qlassford,  4th  Dec.  1861,  p.  67. 

ADMISSION  AND  QUALIFICATION— See  Proof. 

ADVOCATION— See  Preicriptian,  Triennial 

A  FFIDATIT— See  Bankrupt. 

Signature,  Illegible  or  Ambiguous— A  creditor  pre- 

seoted  a  petition  for  recal  of  her  debtor's  seqnestratir- 


vrna  objected  that  her  signature  was  illegible,  and,  at  till 
events,  was  no  written  as  not  to  be  capable  of  being  read  as 
her  name.  Objection  repelled,  in  respect  it  was  not  denied 
that  the  signature  was  hers,  and  that  it  was  authenticated  as 
such  by  the  Justice  of  the  Peace  before  whom  the  affidavit 
was  made.  M'Chlery  or  Pcrryman  u.  M'Clymont,  17th  Feb. 
1852,  p.  264, 

A'JENOY,  UNDISCLOSED— See Auignation. 

A'JENT  AND  CLIENT— See  Diligence, 

—  Expenses — Process — In  an  action  at  the  instance  of  a 

son  against  his  father's  trustees,  for  payment  of  a  sum  due 
to  him  as  legitim,  the  Lord  Ordinary  pronounced  an  inter- 
locutor repelling  the  defences,  and  appointing  the  defenders, 
by  the  first  box  day,  to  lodge  a  state  of  the  executry,  reserv- 
ing all  questions  of  expenses.    Previous  to  the  box-day,  the 


Sarties  settled  the  case  by  discharge.  The  pursuer's  agent 
aving  then  craved  to  be  allowed  to  sist  himself  in  room  of 
the  pursuer,  for  the  purpose  of  obtaining  decree  for  expenses  : 
Circumstances  iu  which — Hiiii.  that  the  agent  was  entitled 
to  be  sisted  in  the  case  of  his  proving  that  a  collusive  device 
or  conspiracy  hud  been  entered  into  by  the  parties  to  the 
lawsuit,  to  defeat  his  claim  for  expenses  ;  but  terms  of  re- 
cord which,  being  held  not  to  amount  to  such  an  averment, 
the  prayer  of  the  agent  refused.  Murray  e.  Rodger's  Trustees, 
18th  Feb.  1852,  p.  248. 

AOKNT  AND  PRINCiPAL-SeeCowltofi,  Bond  of. 

— — —  Culpa — Fraud — Loan — An  agreement  for  a  loan  was 
contracted  between  two  parties  through  the  medium  of  an 
agent  or  broker.  The  boriower  executed  an  heritable  bond, 
in  the  lender's  favour,  on  an  understanding  between  him 
and  the  agent,  that  he  was  then  to  receive  only  a  part  of  the 
•  sum  contracted  to  be  lent,  and  the  remainder  upon  the  re- 
moval of  objections  stated  by  the  agent  to  the  title  ofiered. 
The  tender,  seeing  the  bond  duly  executed  in  the  hands  of 
the  agent,  placed  the  whole  sum  In  tbe  agent's  hands,  and 
after  wards  obtained  infeftment  and  delivery  of  the  completed 
security.  Tbe  accent  died  bankrupt,  part  of  the  sum  agreed 
to  be  lent  being  then  unpaid  to  the  borrower — Held,  1.  That 
the  loss  ought  to  fall  on  the  party  whoso  laches  were  the 
greatest,  and  who  had  most  departed  from  the  ordinary 
course  of  business  in  the  settlement  of  such  a  transaction. 
2.  That,  in  the  circumstances,  the  loss  ought  to  be  borne  by 
the  borrower.    Mackintosh  u.  Pi  teal™,  16th  Deo.  1861,  p.  81. 

AGREEMENT—  See  Contract.  DUehargt.  Inturanet,  (Fire), 
Policy  of. 

Patent — Principal  and  Agent — A  party  obtained  a 

patent  for  making  a  cement  called  intonaco,  which  was 
composed  of  the  admixture  of  gelatinous  matter,  compound- 
ed after  a  certain  formula,  called  the  hind,  with  gypsum  ; 
and  as  the  admixture  was  a  very  simple  process,  the  patentee 
was  in  use  to  sell  the  bind  alone,  with  instructions  for  mixing 
it  with  tbo  base,  at  the  rate  of  4s.  a  gallon.  She  appointed 
an  agent  for  the  sole  of  intonaco,  with  a  commission  of  15 
per  cent,  on  all  sales,  and  instructed  him  in  the  method  of 
making  the  bind.  The  agent,  with  the  patentee's  concur- 
rence,  manufactured  bind,  and  sold  it  ut  4s.  a  gallon  to  third 
parties,  leaving  it  to  them  to  complete  the  cement  He  also 
manufactured  the  complete  Intonaco,  and  used  the  same  in 
his  own  work.  The  patentee,  on  the  ground  that  the  agent 
had  not  the  rights  of  a  licentiate  under  the  patent,  claimed 
from  him  the  profits  of  the  whole  work  in  which  be  had  used 
the  intonaco  manufactured  by  him.  fltWthat,  in  the  cir- 
cumstances, he  was  bound  to  account  only  as  if  he  bad  been 
a  third  party  buying  tbe  bind— that  is,  at  the  rate  of  4s.  a 
gallon  for  the  bind  used  by  him,  under  deduction  of  com- 
mission, and  also  of  the  expense  of  the  materials,  and  labour 
expended  in  making  tbe  bind.  Ramago  v.  Gilkison,  29tli 
Nov.  1851,  p.  4«. 

ALIEN— See  Foreign. 

Entail  Amendment  Act  1848— In  a  petition  for  disen- 
tail. It  appeared  thai  the  three  consents  pioduced  were  re- 
gular only  on  tbu  supposition  that  parties  nearer  in  blood 
than  the  third  consenter  were  excluded  by  olienage.  Tho 
fact  of  alienage  being  established,  and  it  having  been  stated 
on  the  part  of  the  aliens  that  they  considered  themselves  as 
excluded  by  that  fact  from  any  interest  under  the  entail,  the 
Court  found  the  three  consents  produced  to  be  regular,  and 


granted  leave  to  disentail  without  requiring  tin:  consent  of 
the  aliens.     Alexander,  petitioner,  12th  June  1852,  p.  622. 

ALIMENT— See  Factor  loco  Abtenlii. 

The  pupil  win  and  lieir  of  a  party  deceased,  who  had 

li-ft  nothiiiK  but  o  small  heritable  property,  held  liable  to 
aliment  bin  sisters,  aged  froui  thirteen  to  eighteen  years,  who 
wore  not  in  ft  situation  to  earn  their  livelihood,— and  that  un- 
til majority,  unless  they  were  sooner  able  to  maintain  them- 
selves.   Aitkenhead  o.  Aitkenhead,  2d  March  1852,  p.  288. 

ALIMENTARY  PROVISION— Arrestment— Disentail— Cir- 
cuiuststices  In  which — Held,  that  an  annuity  granted  by  the 
heir  ill  possession  of  on  entailed  estate,  in  favour  of  the  heir 
next  iu  succession,  in  consideration  of  the  Consent  of  the 
latter  to  the  disentail,  was  validly  declured  alimentary,  and 
waa  to  its  full  extent  free  from  diligence.  Lewis  e.  Anstru- 
ther,  11th  June  1852,  p.  614. 

APl'AUENCY-See  Entail. 

APPEAL,  LEAVE  TO— Process— In  an  action  of  declarator 
at  the  instance  of  statutory  trustees  of  a  furry,  in  reference 
to  alleged  encroachments  on  their  right,  the  Court  granted 
an  issue  to  try  the  question  of  possession  by  the  pursuers, 
who  craved  leave  to  appeal  on  the  ground  that  Inquiry  as  to 
IKXHession  was  Irrelevant,  inasmuch  as  their  right  fell  to  be 
determined  on  the  construction  of  their  statutes.  Circum- 
stances tn  irhhjb — Leave  to  appeal  refused.  Tav  Perry 
Trustees  v.  Edinburgh  Perth  and  Dundee  Hallway  Co.  22d 
Nov.  1861,  p.  7. 

APPEAL  TO  HOUSE  OF  LORDS— Sec  Proem. 

APPENDIX— See  Pro**,. 

APPROBATE  AND  REPROBATE— See  Ltgilia. 

ARBITRATION— See  Raihoaij.    Summon*. 

— Itecree- Arbitral — Implement — It  was  agreed  between 

A  as  representing  an  association  of  archers,  and  Bth'e  tenant 
of  grass  parks  in  which  the  association  intended  to  hold  an 
archery  meeting,  to  refer  to  the  award  of  C  the  damage  to' 
be  occasioned  by  the  meeting.  C,  the  arbiter,  examined  the 
ground  before,  during,  and  after  the  meeting,  and  issued  to 
the  parties  a  statement  of  the  opinion  which  he  bad  formed 
on  the  question.  A  did  not  crave  to  be  heard  ;  and  although 
intimation  was  made  to  him  that  a  decree-arbitral  in  terms 
of  the  opinion  would  be  Issued,  he  lodged  no  objection.  A 
decree- arbitral  having  been  issued  accordingly,  B  sued  A  for 
implement  of  it.  A  pleaded  in  defence,  that  the  award  was 
void,  having  been  pronounced  without  hearing  parties.  De- 
fence repelled.    Latia  v.  Macrae,  9th  March  1852,  p.  819. 

Submissi on —Decree- Arbitral,  Reduction  of— Coustr ac- 
tion— A  [letltlnn  was  presented  to  the  Sheriff  by  the  incom- 
ing tenant  under  the  landlord's  right,  against  the  outgoing 
tenant  of  a  quarry,  for  a  remit  to  persons  of  skill  to  report  act 
to  the  expense  of  putting  the  same  into  the  state  in  which, 
by  tils  lease,  he  was  bound  to  leave  it,  and  to  ordain  him  to 
execute  the  necessary  operations,  and  falling  his  doing  so, 
M  authorise  such  operations  to  be  carried  out  at  his  expense, 
and  to  decern  for  the  expense,  or  to  reserve  to  the  petitioner 
action  therefor,  and  for  all  damage  occasioned  by  the  ro- 
KiKiudcnt  not  working  and  leaving  the  quarry  as  bu  was 
bun  mi  to  do.  The  record  having  been  closed,  and  the  Sheriff 
having  allowed  proof  as  to  the  extent  of  the  tenant's  obliga- 
tion, the  parties  executed  a  deed  submitting  to  arbitration 
"  the  amount  which  the  outgoing  tenant  fell  to  pay  in  full 
satisfaction  of  all  claims  competent  under  said  action  for 


not  included  in  the  submission,  and  the  decree-arbitral  re- 
duced in  so  far  as  ft  contained  findings  and  decern)  to  re  for 
damages.    Adam  v.  Dove,  29th  May  1B52,  p.  476. 

Summary  Application — Sheriff — Process — One  of  the 

parties  to  a  submission  applied,  nnder  the  special  authority 
and  recommendation  of  the  arbiter,  to  the  Sheriff  for  a  dili- 
gence for  the  recovery  of  documents,  which  was  granted.  A 
party  examined  as  a  haver  under  the  diligence,  having  ob- 
jected to  produce  certain  documents  on  the  ground  of  con- 
fidentiality, the  arbiter  overruled  the  objection,  and  ordered 
production.  The  haver  having  still  declined  to  produce  the 
documents,  the  party  by  whom  the  diligence  had  been  ob- 
tained presented  a  summary  application  craving  the  Sheriff 
to  ordain  tho  haver  "  to  implement  the  orders,  and  to  pro- 
duce the  writings  called  for  by  the  petitioner,  and  ordained 
by  the  arbiter,  and,  failing  production  of  the  said  writs,  to 
giant  warrant  to  apprehend  and  incarcerate  the  borer  until 


ho  sliall  produce  the  same,"  or  to-  do  otherwise  <*  mWI 
seein  just,  lltOI  that  the  application,  though  unocemijaii! 
by  any  recommendation  by  the  arbiter,  wot  coaiptttiit,-  ■ 
being  for  the  Sheriff  to  decide  on  the  mentals  he  slit . 
think  just.  Blaikie  Brothers  e.  Aberdeen  Rauwir  Cuuec; 
and  Nathaniel  Farquhar,  2d  March  1852,  p.  238. 

ARRESTMENT— See  Alimentary  Froviuo*.   Malia. 

COMPETENCY  OF— See  Diligent*. 

AND  INHIBITION— See  Os*™r,  Judicial. 

ASSESSMENT— See  Poer-Lav  Amendment  Ad. 
ASSIGNATION— See  Ealail    Mandate.    KaiUtay. 

Oath  in  Reference — Agency,  TTnitisf In* it    \  full' 

of  the  provisional  committee  of  a  projected  railway,  aai,-  | 
his  debt.  The  assignee,  who  bad  paid  for  the  ssi^u: ; 
out  of  his  own  funds,  charged  the  members  of  the  culle::;. 
for  payment  of  tho  debt.  Certain  committee-men  Maptsb 
the  charge,  on  tho  grouud  tliat  three  of  thoir  ftlbf . :. 
inittee-mun  had  improperly  got  into  their  hands  a  tuft  &. 
whole  funds  of  the  company,  whereas  the  susptiulerefcidr; 
none  of  the  funds,  and  could  not  therefore  equitably  1*  s» 
to  pay  the  debt  charged  on.  They  referred  to  the  da:-' 
oath,  whether  or  not,  in  purchasing  the  assignation,  W  Is.  | 
acted  otherwise  than  as  the  agent,  mandatory,  or  tnatas 
these  three  parties.  The  cbnrger  deponed,  infer  saa,  lb;  b 
hod  taken  up  the  debt  at  the  request  of  a  friend,  In  uWo I 
recover  the  whole  debt  rateably  from  each  member  <i  <'• 
provisional  committee,  being  satisfied  that  they  vrre  iC 
good  circumstances,  and  that  he  would  have  no  ditiVnh 
recovering  the  money  from  them — the  original  creditor 
ing  disinclined  to  take  the  trouble  of  suing  each  rooitjn.- 
man  for  bis  own  share.  Tho  question,  whether  be  tail 
the  agent,  mandatory,  ot  trustee  of  the  three  portieM- 
referred  to,  was  not  directly  pnt  to  tho  charger  In  tit  u3i 
of  his  examination.  Suspension  refused.  Tullis  r.  (is 
17th  Jan.  1862,  p.  160. 

AUDITOR'S  REPORT— See  Ezptntu. 

OBJECTION  TO— See  1'ntat. 

AUTHORITY  TO  BDBDEN-See  BMaO, 
AWARD,  FINALITY  OF— Sec  Railway. 

B 

BANKRUPT— See  Evident*  Act  1862.  Ezptnu  Its; 
and  Agent.     Sequeitration. 

Creditors,    Meeting  of— Process — AceMenisI  «e 

stances  having  rendered  it  impossible  to  hohi  is.*'- 
creditors  within  the  statutory  period,  tlie  Court,  m  in**" 
tec's  application,  authorized  the  meeting  to  be  faddat 
other  duy.     Roes,  petitioner,  11th  Feb.  1BK,  p.!J1- 

Insolvency — Statute  1021,  c.    1 8— Issue— IT*  •* 

on  a  sequestrated  estate  raised  a  reduction  of  deeds »  s*'- 
ed  by  the  bankrupt,  without  value,  to  a  conjunct  »!  C 
fldent  person,  in  contemphition  of  bankruptcy,  mud  in  A^- 
uf  creiiltors.  The  action  proceeded  upon  the  statute  IK1 
18,  and  on  common  law— I.  Held  not  necessary  to  pM'^ 
veucy  at  the  date  of  granting.  Into  the  issues,  thoofh  a  " 

'  averred  in  the  summons.  2.  Form  of  issues  anpmred  i' 
try  the  quest  ion.    M'Cowaiiu.  Wright,  29tliJtroel85!,n- 

— —  Si  questration— ASdaiit — Heritable  Boml— Salt-1' 
ligation— Where  lands  uter  which  the  proprietor  bad  fn;[' 
a  bund  uttd  disposition  in  security  were  purchased  braf* 
io  consideration  of  a  price  paid,  "  and  also  in  cootwr*'- 
ot  his  frecine;  and  relieving  the  seller  of  the  heritabk  ■  ■■ 
uniting  the  same,"— Held  tliat  tbe  effect  of  thii  etas'*  » 
not,  as  regarded  the  creditor,  to  transfer  die  person  ■ 
gallon  of  the  seller  to  tho  buyer ;  and  the  buyer  bxrinf  *■ 
come  bankrupt,  and  the  creditor  having  daiinc I  on  bis  <•'■■■ 
for  the  amount  of  his  debt,  minus  the  value  of  tbe  linJ"-' 
which  it  was  secured— Claim  rejected,  happen  r.  Stc"*" 
20th  Feb.  1B5B,  p.  163. 

Sequestration— Affidavit— Trustee,  Competition  W-  | 

A  competition  for  the  office  of  trustee  turned  upon  tbi*- 
of  tlie  bankrupt's  mother-in-law,  who  produced  aprou*"1 
note  dated  eighteen  months  prior  to  the  sequestrili™.  >  - 
payable  sixty  days  after  sight.  It  bore  a  noting  dated  vJ 
three  days  of  the  sequestration.  The  affidavit  pro  "• 
plication  of  the  debt,  nor  of  the  noting,  but  roerelf  >'■'■'■  j 
that  the  debt  contained  iu  the  relative  prarnrsurjee^ '- 
duo— Held  that  the  vote  was  inept.  Anderson  >.  GeiM. 1;  - 
JunolS58,p.  519. 

Sequestration—  Affidavit— Voucher— Bui—  *"*  ' 


party  who  was  ugent  for  »  bunk,  claimed  1i>  vole  in  a  ?cqucs- 
i  ration,  as  representing  a  person  deceased,  for  the  amount  of 
11  bill  drawn  by  tho  deceased  on  and  accepted  by  the  bank- 
rupt, and  specially  indorsed  by  the  deceased  to  the  bank— 
Held  that  the  claim  was  duly  Touched  by  production  of  the 
bill,  although  there  was  no  re  indorsation  by  the  bank  to  the 
ik'ccased,  and  though  the  original  indorsation  remained 
scored.  Aitken  c  Woodside,  26th  Feb.  1832,  p.  SSI. 
B  A  N  K  R  U  PT-  Scque  st  rs  t  ion  -  Affidavit- Voucher-Conn  rotation 
— A  party  claimed  to  rote  In  a  sequestration  as  factor  bxa  ab- 
tfntil,  loco  tutorit,  and  curator  boiAs,  to  children  who  had  been 
decerned  executors- da  live  qva  nearest  of  kin  to  their  father, 
(ur  tlie  amount  of  a  bill  drawn  by  the  deceased  father  on  and 
occepred  by  the  bankrupt— //rW,  I.  That  the  claimant  having 
i>n>du.ccd  the  testament-dative,  it  was  no  objection  to  Ilia 
claim  that  he  had  not  produced  the  acts  and  decrees  of  the 
Court  of  Ses,ion  appointing  him  to  the  offices.  2.  The  affl- 
ihvit  bearing  that  no  part  of  the  sum  claimed  on  had  been 
paid  or  compensated  "  to  die  deponent  or  to  the  said  execu- 
tors," that  it  *as  no  objection,  althounli  the  father  had  lived 
for  some  mouths  alter  the  hill  fell  due,  that  the  affidavit  did 
not  bear  tlcit  no  part  had  been  paid  to  him.  Aitken  ft 
Wood-ade,  SPth  Feb.  1852.  p.  181. 

Sequestration— Husband   and   Wife— A  husband,  by 

antenuptial  contract,  disponed  to  his  wife,  provided  she  sur- 
vived hint,  "the  whole  household -furniture  then  belonging 
to  him,  or  which  lie  might  acquire  and  use  for  household  pur- 
poses during  the  subsistence  of  the  marriage."  The  husband 
having  been  sequestrated,  and  died — Ifrtil  that  the  widow 
was  not  entitled  to  be  ranked  on  the  sequestrated  for  the 
value  of  the  furniture.  Darling  e.  Alexander  or  Mein,  20th 
Dec  1851,  p.  139. 

Sequestration,  Uveal  of— Trustee.     Macnab  u.  Hunter, 

13th  Dec  1851,  p  125. 

Sequestration.  Recal  of — Truster — Process— A  petition 

for  recil  of  sequestration,  and  all  procedure  therein,  must, 
until  the  appointment  of  a  trustee  in  actually  confirmed  by 
the  Sheriff  be  directed  against  the  interim- factor.  Arnold  ». 
Wiiton  and  Co.  lit  July  1)52,  p.  663. 

Statute   1895,  c.  5 — Reduction — A   banker  advanced 

£3000  to  A  upon  his  promissory- note  for  that  sum.    At  the 
•ante  time,  A  deposited  certain  securities  (a  bond  and  two 
jHilicies  of  insurance)  with  the  hanker,  and  granted  a  letter 
binding  himself,  "at  any  time  when  required,"  to  grant  a 
ninrcyance  of  the  bond  and  policies  in  security  of  the  debt. 
Six  days  before  bankruptcy,  A  granted  a  formal  assign  lion  to 
'he  banker,  in  consequence  of  a  requisition  to  that  effect  under 
the  tonus  of  the  letter—  Bdd  that  this  assignation  was  struck 
at  by  tin?  stats*.    Moncrieffe.  Hay,  16th  Dec.  1851,  p.  87. 
BANKRUPT,  EXAMINATION  OF-Sec  Sejtattrattm. 
HILL — Sec  i?a»fe-Btit.    Designation. 
HILL  CHAMBBK— See  Oath  in  Reference.     Process. 
HILL  OF  EXCEPTIONS— See  Jury  Cause. 

Jury  Causa — Process.  Cuthbertsou  ».  Young,  17th  Jan. 

1852,  p.  162. 

BILL  OF  EXCHANGE— See  Discharge.    Principal  and  A  gent. 

A  party  indorsed  a  bill  for  the  accommodation  or  tho 

drawer.  He  was  called  on  by  the  hanker  (with  whom  it  wan 
discounted)  to  pay  it,  and  did  retire  it  accordingly— Held 
tliat  he  was  entitled  to  recover  from  the  acceptor  although 
it  was  averred  by  the  latter  that  be  had  accepted  for  the  ac- 
commodation of  the  drawer, — there  being  no  averment  on 
the  record,  cither  that  this  circumstance  was  known  to  the 
pursuer,  or  that  tho  bill  had  been  retired  with  the  pursuer's 
funds.    Bcveridge  v.  Liddcll,  14tb  Jan.  1852,  p.  153. 

Oneroslty — Value — Resting- Oh- lag—  Proof—  Principal 

and  Agent — A  merchant  was  in  the  practice  of  grinding  a 
traveller  round  the  country  carrying  stock  with  hirn,  which 
lie  disposed  of  to  purchasers  on  the  spot,  and  for  the  price 
of  which  he  drew  bills  In  name  of  his  principal.  Having  on 
olio  occasion  drawn  a  bill  upon  one  of  his  constituent's  re- 
gular customers,  who  accepted  it,  but  who  was  due  nothing 
i>t  tbe  time — Held  that,  though  the  principal  admitted  no 
value,  it  was  not  to  be  presumed  that  the  bill  was  drawn  for 
accommodation ;  and  suspension  of  a  charge,  on  a  decree 
for  the  amount  of  the  bill  against  the  acceptor,  refused,  ho 
not  offering  proof  by  writ  or  oath  that  the  bill  was  drawn 
for  accommodation.    Cargill  v.  Gould,  Oth  Feb.  1852,  p.  220. 

BILL  OF  LADING— See  Competition. 
BOND,  PERSONAL-See  Heirs,  Liability  of. 


J'.nNCS     Hue  Trust-Settlement. 

BROKER— See  Imphed  Agreement.     Principal  and  Agent. 

c 

CALLS— Sec  Contract.     Proof. 

CARRIER— See  Emtlena. 

CAPTION—  See  IhUgeua.     Process. 

CAUTION— See  Violent  Profit,. 

BOND  OF— Belief,  Right  of— Messenger— Dillgcnre 

— Agent  and  Principal — A  party  against  whom  au  ille- 
gal diligence  had  been  executed,  raised  an  action  of  da- 
mage* against  the  charger  and  the  messenger.  The  messen- 
ger died,  and  decree  cojm'n'onii  nun  was  pronounced  against 
Ids  representatives.  The  charger  was  found  liable  in  dama- 
ges, and  decree  for  expanses  waa  pronounced  in  name  of  the 
agcut-ilisbursor.  Meantime  the  charger  having  raised  an 
action  against  the  messenger's  cautioner,  the  latter  was  found 
liable  to  hi  m  for  all  the  expenses  incurred  by  biro  hi  the  first 
action,  n mlvr  certain  deductions.  Thereafter,  the  charger 
being  bankrupt,  tho  agent  disburser  sued  the  messenger's 
cautioner  for  the  expense!  decerned  for  in  bis  naine-~AW, 
I.  That  under  the  bond  of  caution  for  tbe  messenger,  tho 
cautioner  was  liable  In  relief,  not  only  to  the  employer  of 
the  rm-KM'iijirr,  Irtit  to  all  other  persons  snffering  loss  through 
his  fault,  and,  therefore,  to  the  party  against  whom  the  dili- 
gence had  been  executed.  2.  That  the  right  of  tbe  agent- 
disburser  to  recover  asagaiust  the  cautioner,  was  not  limited 
to  the  sum  for  which  the  latter  hod  been  found  liable  to  the 
charger,  but  that  the  cautioner  waa  liable  la  tbe  whole  ex- 
lienscs  decerned  for  in  name  of  the  agent.  8.  That  tho 
cautioner  was  not  entitled  to  set  off  against  the  same,  any 
claim  which  might  be  available  against  the  agent's  princi- 
pal.   Gullen  a.  Dykes,  24th  Jan.  1852,  p.  177. 

CAUTIONER,  JUDICIAL— Diligence— Arrestment  and  Inhi- 
bition— A  pursuer  used  arrestment  on  the  dependence  of 
tils  action.  The  defender  obtained  a  general  loosing  of  the 
arrestments  On  caution.  Judgment  was  obtained  against 
him  before  tbe  Lord  Ordinary.  While  the  cause  was  in  de- 
pendence on  a  reclaiming  note,  tbe  pursuer  obtained  hitters 
of  arrestment  an. 1  inhibition  against  the  cautioner.  Tho' 
Court,  on  the  cautioners  application,  recalled  the  diligence 
as  incompetent,  and  as  not  warranted  in  the  circumstances. 
Paul  v.  Henderson,  6th  March  1862,  p.  810. 

CAUTIONARY  OBLIGATION—  Discussion— Citation— Pro- 
cess— On  A  becoming  tenant  of  a  shop,  C  his  brother,  and 
M  bis  law-agent,  granted  an  obligation  to  the  landlord  by 
which  they  becamu  "bound  to  see  tho  rent  paid."  A  hav- 
ing absconded  in  arrear  of  rent,  the  landlord  brought  an  ac- 
tion against  M  fur  the  rent  due.  M  pleaded  in  defence,  that 
he  could  not  be  held  liable,  as  the  principal  was  not  dis- 
cussed, nor  tbe*  co-cautioner  called.  The  landlord  having 
stated,  that  after  inquiry,  he  had  been  unable  to  trace  either 
of  them,  and  having  offered  to  call  them  on  being  furnished 
with  their  addresses— Defence  repelled.  M'Ewun  v.  Donald, 
28th  May  1852,  p.  457. 

CERTIFICATE  OF  POVERTY— Sec  Poor. 

CEKSIO— See  Title  to  Sue. 

Fraud— Cirei i instances  in  which,  the  plea, — that  an 

isolated  act  of  t'rnud  with  regard  to  one  creditor,  which  nei- 
ther in  any  dcgiee  led  to  the  insolvency,  nor  diminished  tbe 
general  fund,  was  not  a  relevant  ground  for  refusing  cento — 
overruled,  to  the  client  of  refusing  cs.tto  iu  hoc  statu,  Mac- 
hirbiie  ..  Duke  of  Montrose,  11th  June  1852,  p.  618. 

Statute  II  and  7  WilL  IV.  e.  56— Oath  in  Reference— 

Proven*— Domicile-- Jurisdiction — Sheriff— In  au  application 
to  the  SI ie i ill  for  tin;  lir-iivfil  iifftiM,  one  of  the  creditors,  at 
the  diet  fixed  Tor  the  statutory  examination,  having  object- 
ed to  the  jurisdiction  of  tin-  Sheriff,  on  the  ground  that  tbo 
petitioner  was  not  doinlcit.il  in  the  county,  the  petitioner 
was,  without  objection  on  either  side,  sworn  and  examined 
in  reference  to  his  domicile — Held,  1,  That  the  objection  to 
the  dvinicile  was  not  too  laic,  in  respect  it  was  not  stated 
till  the  diet  for  examination,  2.  That  whether  the  oath  was 
to  be  behl  as  tho  oath  appointed  by  the  statute  to  be  admi- 
nistered to  tiio  petitioner,  or  as  an  oath  on  reference  of  the 
parties,  it  was  competently  taken,  and  the  terms  of  it  were 
to  be  locked  to  as  the  evidence  for  decision  of  the  question 
of  domicile.  8.  That,  on  the  terms  of  the  oath,  the  peti- 
tioner »;w,  for  the  purpose  of  wjjio,  domiciled  in  the  county. 
Hamilton  v.  Ltuilsiy,  5t!i  June  18--)2.  p  4*7. 


URABGE,  PRODUCTION  OF- Suspension— Record—  Process 
— A  suspender,  after  the  record  was  closed,  objected  that 
the  charge  (being  liis  own  acceptance  and  diligence  there- 
on) hod  not  been  produced,  aud  that  such  production  m 
barred  by  the  interlocutor  closing  the  record — The  Court 
allowed  the  charge  to  be  produced.  Wright  v.  Brown,  Mac- 
Indoe  nod  Co.  16th  July  1862.  p.  687. 

CHARTER  —  Clause— Const  ruction —Res  Judicata— College, 
Edinburgh  -Town-Council —Held  that  It  is  in  the  Town- 
Council  of  Edinburgh,  as  patrons  of  the  University,  and  not 
in  the  Scnatus  Academicus.'to  prescribe  the  course  of  study 
to  be  pursued  in  order  to  graduation  ;  and,  in  particular, 
that  the.  Town-Council,  as  patrons,  are  entitled  to  prescribo 
that  attendance,  to  n  certain  extent,  on  extra-academical 
teachers,  should  lie  equivuleut  to  attendance  on  the  Profes- 
soiK  of  the  University,  as  qualifying  for  the  degree  of  M.D. 
University  of  Edinburgh  u.  Town-Council  of  Edinburgh,  26  th 
Nov.  1861,  p.  83 

CHURCH— Hee  Vhlrnt  Profit,. 

CIRCUMDUCTION— Condrtortal  Proof— Process— In  a  con- 
sistorial  proof,  circumduction  ought  not  to  be  pronounced 
until  all  appeals  are  disposed  of.  Hook  o.  Hook,  15th  Not. 
1651,  p.  9. 

CITATION — See  Cudionary  Obligation.     Entail.     Summon*. 

Execution  — Process.    Kidd  i>.  Young,  2d  March  1852, 

p.  288. 

CIVIL  AND  CRIMINAL—  See /un«fiefw«. 

CLAUSE— See  C/imter.  Entuil.  Jleritabl*  and  Moveable.  Lt- 
gaq,.     Piirtuerikii;  Contract  of.     Bogal  Burgh. 

COLLATION— Sue  Hrir  and  Executor. 

OOLLEOK  EDINBURGH— See  darter. 

COMMISSION- Sve  Diligence.    Evidence. 

COMMISSION  EBB  OV  SUPPLY— See  Public. 

COMPANIESCLA.VSES  ACT-~8oe  Principal  and  AgenL  Bail- 
uxiy.    Sunmo»: 

COMPENSATION-Seo   Muiband  and  Wife.     Principal   aid 

COMPLTENCY— See  £a«m    luicratrt.    Process 
COMPETENT  AND  OUTTTED-Seo,  Railaaj. 
COMPETITION— 8m  Ptinciual  and  Agent.     Seovettration. 

Multiplepoinding — Bill  of  Lading — The  fund  in  medio 

in  a  mulliplepoiuding  consisted  of  a  ship's  cargo,  claimed 
on  the  one  band  by  the  holder  of  a  bill  of  landing,  and  on 
the  other  by  the  general  creditors  of  the  shipper.    The  ship- 
per was  a  foreigner  who  had  died  bankrupt,  and  whoso  re- 
Ereaentaiives  were  duly  cited  upon  letters  of  supplement, 
ut  made  no  appearance—  Held  that  the  holder  of  the  bill  of 
lading  was  en tilled  to  tbe  fund  in  medio,  although  the  gene- 
ral creditois  averred  and  offered  to  prove,  li(,  that  the  cargo 
>rdorof  some  of  their  number  wbo 
faith  of  St ;  and,-2d,  that  the  bill 
opposing  competitor  as  a  security 
paid.    Balfour  v.  Baxter  Brothers 
.290. 

ea  Superior  and  Vattal, 
or  and  Vaaai. 

-_  — Jee  Sandalt. 

CONDITIONAL  INSTITUTE— See  Truit. 
CONFIDENTIALITY— Damages— Cou  tract-Issue -The  con. 
tract  between  a  medical  man  and  his  employer  involves  the 
element  of  confidentiality ;  and  circumstances  in  which,  a 
breach  of  confidentiality  on  the  part  of  the  medical  man, 
held  relevant  to  infer  damages;  and  terms  of  issue  on  which 
case  sent  to  trial.  White  v.  Smith,  13lh  Dec.  1851,  p.  77. 
CONFIRMATION-Seo  Coiii™™-.  lleif  and  Executor.  TiiUioSue. 

Foreign — Executor — A  party  died  domiciled  abroad. 

His  mother  applied  to  the  Commissary  of  Edinburgh  for  con- 
flrnialioD  as  his  next  of  kin  by  the  law  of  tb"  deceased's  do- 
micile. The  Com  mhaary  refused  the  application.  In  an 
advocation,  the  Court  altered  the  judgment,  and  remitted 
to  confirm.    Marchioness  of  Hastings  v.  Executors  of  Mar- 


C0NS13T0RIAL  PROOF-See  Circumduction, 

CONSTRUCTION— Sec  Arbitration.  Charter.  Contract.  Dh- 
charge.  Entail.  Fortv/n,  Iltritab/e  ami  Muieublc,  limitraact 
(Fir,),  P.dicu  of.  I*g'„c«.  PnCner-hip,  Contract  of.  Pro  In- 
oVi-im  Right,     Proof      Bogcl  Buroh.     Trust.     Trust-Devi. 

Half  Dlood   and  full  Blood— A  testator,  after   eou- 


lt.Ea*t«,S*Sm 


vcying  his  properly,  heritable  and  moveable,  to  Baste, 
directed  the  residue,  uftir  fulfilment  of  the  trust-purpi*!, 
to  lie  paid  to  his  nearest  relations  then  alive.  He  Ml  m> 
issue,  but  children  of  two  full  brothers,  and  cUklm  nf  ■ 
sister-uterine.  Throughout  bis  settlement  bis  ibtaT-atCQM 
was  spoken  of  simply  as  his  sister,  and  bat  children  mills 
nephews  and  nieces-  -Hi Id  that  the  nephews  and  iiierasii 
the  half  blood  were  entitled  to  participate  in  the  rtsjti* 
equally  with  the  nephews  and  nieces  of  ttiu  fall  blood.  Sort 
o.  Scott.  17th  July  1852,  p.  649. 

CONSENT-  See  Entail 

CONT1NGENC  V— Remit— Process— Submission- One  of  Ilk 
parties  to  a  subminsion  applied  for  interdict  against  tbe  arU 
tor  proceeding  farther  In  tbe  matter,  on  the  ground  tlulttr 
comidainer  bad  raised,  a  declarator  of  disqualification  ibugh 
him.  The  Second  Division  lefuscd  the  application.  There 
after  the  First  Division  refused  a  motion  to  remit  the  dtda- 
rator  to  the  Second  Division  ob  atntingealiam.  Drew  [.Diet 
and  Lehurn,  17th  Dec.  1851,  p.  97. 

CONTRACT-  See  Confidentiality,  Guarantee.  Proof  Baky. 
Bogal  Burgh,   Sale. 

Agreement — Locus  Tcenitentia: — Statute— Conine. 

tion — Personal  Bar— A  and  B  entered  into  a  contract,  iM 
was  afterwards  embodied  in  an  act  of  parlian.cnL  Bju 
agreement  prior  to  the  act,  there  was  stipulated  a  poser  iJ 
resiling.  No  notice  of  this  agreement  was  contained  in  tie 
statute— Held  that  the  agreement  could  not  receive  <Jfcrt  It 
tbe  face  of  tbe  express  provisions  of  the  statute.  StirlittfuJ 
Dunfermline  Railway  Co.  v.  Edinburgh  and  Glasgow  Bust) 
Co.  10th  March  1852,  p.  825. 

—  —  Construction — Joint-Stock  Company— Calls— Tie  ex- 
tract of  copartnery  or  a  joint-stock  company  provldsd,  tbu 
notice  of  calls  was  to  be  given  by  circular.  Tliisconptcj 
having  amalgamated  with  another,  the  contract  of  imp 
ination  provided  that  notice  should  be  given  by  idifitis- 
ment  in  the  Gazette— Held  that  the  notice  was  ruUnjtt* 
contract  of  amalgamation,  and  that  the  Gazette  sotsc iv 
sufficient  to  make  a  shareholder  liable  though  do  a 
bad  been  sent.  National  Exchange  Co.  n  "  '  '"' 
1851,  p.  26. 

Issue — Jury  Cause — Where  a  party  raised**"*  ™>  * 

contract,  which  he  stated  to  have  been  entered  into  in  Te- 
rnary, and  to  have  been  greatly  modified  iti  June  saUoainc  ■ 
Circumstances  in  which— I/cW,  that  ho  was  not  bound  I" 
state  a  specific  date  In  his  issue,  but  that  it  »as  sofiiiai 
to  state  the  contiact  as  having  been  entered  Into  in  11; 
course  ol  the  year  in  question;  and  terms  of  imueon  sbitli 
case  sent  to  trial.  Bluibie  Brothers  v.  Aberdeen  Bsilnj  C* 
15th  Nov.  1851.  p.  4U. 

CONVICTION,  CRIMlNAV-5eePron/,&»rsoflisc/.. 

COPARTNERY  -Bee  Evidence.       .       ' 

COUNTERMANDING  TRIAL— Sea  Stir*  Cause. . , 
COURT  OF  SE.SS105  ACT  (1800)— See  Pr'oau^Bdtw     ■ 
CREDITORS,  MEETING  OF— See  Bankrupt.-   , 
CTJLPA—See  Agent  and  Principal  Diligence.  *u*Er.4ws*&n»' 

Damages — Separation— lltld^  (see  Patenon,  1st  Jwf   | 

1801),  that  the  not  providing  the  cage,  used  in  ssesnuuij 
and  descending  the  shank  of  a  coalpit!  with  a  cover,  u  nut 
such  negligence  on  the  part  of  the  coa  toaster,  as  to  Irtfa 
him  liable  in  damages,  in  tbe  event  of  injury  occasiorml  trj 
substances  fulling  on  a  party  using  tbe  cage.  Warsball  '• 
Orooa  and  Clcland  Iron  and  Coal  Co.  11th  tec.  1861,  P-H 

Damages — Reparation — Summons— Relevancy— l** 

— In  an  action  of  damages  against  the  proprietor  of  a  cod1 
pit,  at  the  instance  of  the  representatives  of  a  workmu 
killed  therein,  on  the  ground  that  his  death  was  oecauonci 
by  the  insufficiency  ot  tho  wooden  lining  of  the  pit-ebM* 
or  of  the  shank  itself,  whereby  a  lamp  of  some  bard  in- 
stance fell  on  him  while  ascending  tho  shank:  Termite 
summons  which  —  Held  relevant  to  infer  damages;  *" 
terms  of  issue  under  which  case  sent  to  trial.  Marshall'- 
Ornuaand  Cleland  Iron  and  Coal  Co.  1  lib  Dec.  1851, p» 

Reparation- Damages—  In  an  action  of  damage* «8*ra* 

a  eoahn aster,  at  tbe  instance  of  the  representatives  of  uns" 
his  workmen,  who  was  alleged  to  have  been  killed  in  oWw1 
quence  of  a  stone  fatting  on  him  while  ascending  tho  shaft- 
Ildd,  that  if  he  and  ths  other  workmen  left  the  niiiw  It11111 
no  appit  hension  of  danger,  but  of  tliuir  own  accord,  WJ 
purpisie  of  thiir  own,  against  their  employer's  interest,  u» 
iu  a  body,  in  ordvr  to  make  a  coaJplaiut  tell  more  sffccti*'.' 


with  hijl  or  his  manager,  and  not  in  the  ordinary  course  of 
llnir  rx.cn  piitioug,  tbe  defender  wan  not  answerable  for  re- 
n:]a  mused  by  the  stone  fulling  at  the  moment  when  the 
wen  "ere  so  leaving  tbe  mine,  even  though  it  wore  proved 
iL.il  duet  stone  full  through  Insufficiency  in  the  planking. 
'■!:i-^ nil  or  Brydon  v.  Stewart,  Bd  March  1852,  p.  238. 
■  'IU TDK— Sec  Exoneration. 
T.ATOR  AD  LITEM— See  Minor. 
1UT0R  BONIS— See  Ezpeniei.   Factor  Loco  Tutoris.  Minor. 

In  an  application  by  Ma  nearest  of  kin, for  thesppoint- 

rneut  of  a  curator  donit  to  a  party  alleged  to  lie  mentally 
ini.ijiible  of  managing  his  own  affairs,  the  alleged  imbecile 
1'iii  tv  liiiviusf  denied  the  allegation  of  mental  incapacity,  but 
-i  itid  li.it, in  respect  of  coqxireal  Infirmities,  which  rendered 
i ■.■  .-:•.  iviiji.ihle  of  an  active  superintendence  of  his  affairs,  ho 
v  . . nl il  ix  risen  t  to  the  appointment  of  one  of  certain  persona 
riniiieJ  I))-  him— Circumstances  in  which  the  Court,  the  poti- 
t inner  not  objecting,  appointed  as  curator  hoiat  ad  interim. 
in u  of  the  parties  named  by  f* 
Y;>ol(w,  lfltli  Jnlyl852,  p.  835. 

Lunatic — Process— Circumstances  in  which  the  Conrt 

ippoluted  a  curator  bonii  to  n  lunatic  un  the  petition  of  his 
K'linburgh  agent,— the  lunatic's  rel&tlrea  declining  to  inter- 
vio.    Miison,  petitioner,  22d  Jan,  1852,  p.  168. 

D 


—  NOMINAL— See -Er/JeniM. 

—  SPECIAL— Jury  Cause  —Process — A  person  who  car. 
■d  on  the  trade  of  a  bookseller  at  Reading,  in  England, 
rae  to  Edinburgh  for  the  purpose  of  exhibiting  a  picture,  of 
•;  possession  of  which  he  wns  deprived  under  a  warrant  oli- 
ined  on  a  petition  to  the  Sheriff  by  parties  claiiuinc;  right 
.  it.  The  warrant  having  been  subsequently  recalled,  he 
l-'-'l  an  nction  of  damages  against  the  petitioner:   Terms 

summons  and  issues,  under  which,  although  no  special 
it.  ment  of  such  loss  was  made— Held  that  the  Jury,  In  as- 

-i-i-  (innifiges,  were  entitled  to  take  into  view  the  loss 
ni  'I, imn^  suffered  by  tbe  pursuer  in  his  business  at  Rend- 
■.  provided  that  such  loss  and  damage  flowed  directly 
mi  the  obtaining  and  executing  by  the  defenders  of  the 
HTiint  in  question.  Snare  u.  Earl  of  Fife's  Trustees,  16th 
n.  1852,  p.  15T. 
KEB  IX  ABSENCE— See  Expense*. 

—  It cponing— Personal  Bar— Statute  1  and  2  Vict  e.110, 
I — A  dVcree  in  absence  in  the  Sheriff-Cburt  was  followed 


r  prtwehfed  a  petition  to  be  rcponed — Held  that  thu 
;  nncimg  wfls  part  ituplemcnt  Of  the  decree,  in  terms  of  the 
n[  iito.  so  aa  to  bar  repou  irijr.  Stephenson  and  Co,  u.  Dob- 
jlm  and  BiribV,  17th  Feb  1852,  p.  265. 

—  lleponlng— Statute  1  and  2  Vict.  c.  88,  §  5— Slst— Sus- 
■nsion — Diligence  — Process — Where  diligence  had  been 
■no  on  decree  in  absence  obtained  in  the  Court  of  Session, 
i<l  n  suspension  nf  the  decree  tvns  brought  in  terms  of  §  6 

1  run!  2  Vict.  c.  80,  the  Court  refined  to  reponc  the  sus- 
- : i ■  I :: r  i/r  piano  against  the  decree,  but  directed  a  record  to 
3  made  up  in  the  suspension.    Edinburgh  Perth  and  Dim- 
.■  II  lilwav  Co.  a.  Rowan  and  Co.  13th  July  1852,  p.  615. 
i;  [■:!<:  ARBITRAL— See  Arbitration. 
-   KKI'L'CTinN  OF— S*e  Arbitration. 
1:i:K-I)AT1VB— See  TiiktoSue. 
I)  —  Set-  Rffi'ttr. 

A  l'l,T—^ue  Sfqarttratmit,  Recalof. 
KNI'l-JS — See  Promt.     BecUamag  Note. 
,  .KIT— See  M.md-le. 

rtSITION  UNDER  A  REFERENCE—See  P-octss. 
I ;.;  N  AT10N— See  Entail 

—  Dll f-ence— Bill- Where  a  charge  given  on  a  bill  in- 
iwd  to  the  W.  Bank,  larrc  to  be  at  tbe  instnnce  of  "  D.  K. 
mumper  to  aw!  for  behoof  of  the  W.  Bank,"— Illl  that 
•  ■(<■- ::-.; nation  of  the  charter  was  sufficient.  Henderson 
S-iiiilt,  28th  Feb.  1852,  p.  285. 

\Tt  'hV   DKFBNCM-Kee  .lrf/«tfi.«'w«j, 

.iK.NCE-Sce  Couth;  Bwf  of.    CnM inner,  Judicial     Tic 

■  ■  ».-  .W-tcncC.     MoStatie  FagaWarranl.     SmdiD-'.t  ,1<|. 


DILIGENCE  -Arrestment,  Competency  of—Possession— Cui pa 
— Agent  and  Client— Au  English  creditor  instructed  a  law. 
agent  lu  Edinburgh  to  use  diligence  on  a  protested  bill 
against  the  acceptor,  an  Englishman,  who  bad  come  to  Scot- 
land in  order  to  be  present  as  a  Knight  at  tbe  B^llatoti 
Tournament  in  1839.  The  only  known  personal  properly 
of  tile  acceptor  in  Scotland  were  his  accoutrements  and 
two  horses.  The  accoutrement*  were  ia  the  Inn  at  Irvine 
where  he  slept,  the  horses  being  in  the  Stables  of  Lord 
Eglinton  at  Eylinton  Castle.  Before  the  expiry  of  the  days 
of  charge  on  the  ex  true  ted  protest,  tbe  acceptor  had  re- 
tained to  England.  lu  an  action  by  the  English  creditor 
against  the  law-agent,  as  liable  for  the  debt  in  tbe  bill  on 
the  ground  of  failure  to  do  proper  diligence— ffr/dtbat  there 
was  no  failure  of  duty  on  the  part  of  tbe  agent  in  not  arrest- 
ing the  horses  and  accoutrements,  In  respect  they  were  not, 
in  the  circumstances,  arrestable.  Hume  a.  Balllie,  28th  May 
1852,  p.  462. 

Caption— Process — In  on  action  upon  a  bill,  the  de- 
fender's ugent  borrowed  tbe  bill,  together  with  the  summons, 
from  the  clerk  to  the  process,  and  lodged  defences  for  his 
client,  setting  forth  that  the  indorsation  on  the  bill  In  favour 
of  the  pursuer  was  a  forgery  written  by  the  pursuer.  He  on 
this  ground  declined  to  return  the  bill  until  the  matter  should 
be  investigated  by  the  criminal  authorities.  A  caption  hav- 
ing been  issued  against  him,  ho  suspended  and  pleaded,  that 
until  inquiry  by  the  authorities,  he  was  not  bound  to  return 
the  bill.  The  Court  having  allowed  time  for  the  investiga- 
tion, the  authorities  declined  to  prosecute,  the  suspension 
was  refused,  and  the  bill  returned  to  the  process — lltld  thai 
the  defender's  agent  was  liable  in  the  espensea  of  suspending 
the  caption.    Crawford  u.  Smith,  12th  June  1862,  p.  020. 

Haver — Process — Commission — Where  the  pursuer  in 

a  jury  trial  wished  to  examine  tbe  defender  as  a  haver,  who 
was  in  England,  and  whose  agent  stated  that  he  did  not  know 
wheru  lie  was  to  be  found,  the  Court  ordained  tbe  defender  to 
appear  before  a  commissioner  in  London,  on  a  day  stated, — 
the  specification  of  documents  called  for,  being  sent  to  tho 
address  to  which  his  agent  was  lu  use  to  write  lath  Howry 
Warrenpolnt  and  Roslrevor  Railway  Co.  v.  Graham,  2Ui.li 
Dec.  1851,  p.  140. 

Railway — Jury  Cause— In  an  action  at  the  instance  of 

aruilway  company,  for  payment  of  calls,  the  defender  staid— 
■  1.  That  hu  was  not  a  shareholder ;  and,  2.  That  the  pursuer's 
register,  In  which  it  was  alleged  he  was  entered  as  a  share- 
holder, was  not 'duly  authenticated  in  terms  of  (lie  Lands 
Clauses  Act.  The  record  having  been  closed,  and  issues 
lodged  for  the  pursuers,  tbe  defender  craved  that,  befuru 
approving  of  issues,  he  shoold  be  allowed  a  diligence  for  the 
recovery  uf  documents  tending  to  Instruct  bis  averments  of 
nun -authentication  of  tho  register,  inasmuch  as,  on  Ida  prov- 
ing these  averments,  the  action  would  be  excluded  without 
tbe  necessity  for  a  trial— Diligence  refused,  Bud  lie  defender 
appointed  to  lodge  such  counter  issue  as  he  might  consider 
to  be  required  by  the  nature  of  his  defence.  Caledonian  aud 
Dumbartonshire  Junctiou  Railway  Co.  tt.  Luukhart,  14th. 
Veb.  1852,  p  251.     » 

DI UKCTOK,  PEKiONAL  LIABILITY  OF— See  Baitaay. 

DISCHAULIE-Sce  Eipcitx,.    Sequestration. 

Agreement — Trausactlou— Construction— A  mercan- 
tile Arm  of  two  brothers  became  insolvent.  The  fatl.cr  be- 
ing a  creditor  of  thn  firm,  an  arrangement  was  entered  luto 
by  which"  the  bankrupt  estate  was  tnade  over  to  the  credi- 
tors,—and  tlie  rather,  on  the  one  hand,  relieved  tin  cei.itg 
uf  the  debt  due  to  him,— aud  the  other  crcditois,  on  the 
other  hand,  took  the  estate  in  lull  of  their  claims,  and  ills- 
charged  the  insolvents  altogether.  Terms  of  deed  under 
which— Held,  that  tho  father  h.id  relieved  tbe  individual 
members,  as  well  as  the  firm,  of  the  debt  due  to  him  ;  aud 
that  a  claim  subsequently  made  in  his  right,  for  the  debt 
duo  by  the  firm,  against-  the  iudividuid  partners,  was  there bv 
eselud,  d.     Sceales  v.  Wigliton.  tlth  M.irch  1852,  p.  31J. 

Bill  or  Kitiiiiu^-e   -U: diction  -Tim  holder  of  U lis  on 

which  a  father  uiid  son  were  joint  oliliganUj,  on  tho  hither 
iLiikin  .'  jay  incut  of  a  sum  of  money,  and  granting  bond  and 
ili'[HiHitioo  in  security  fur  an  am,, out  which  to;ii[ireliciidcd 
the  balance  of  the  sum  contained  in  the  hills,  discharged  the 
father  of  all  the  bills:  Ciieuni  .Lmcei  in  »Licli-//eW,tliat 
the  father  al.iuc  was  the  real  del.lui  ,  that  the  holder  had 
obtained  full  s,iLi^mtio-n  of  all  i.'.'.im  ii;:ii^;t  liim.an-l  could 


nnt  proceed  aflninst  tin  son  for  payment  of  any  part  of  the 
mini  contained  in  the  bills.  Lewis  v.  AnstnirJiir,  lUli  Juno 
1804  p.  614. 

DISCREPANCY— Sao  Entail,  Reeordinqof. 

DIWWSSION-Soe  Cautionary  Obligation. 

DISENTAIL— Seo  AUvunturt,  I'rovi.-ion. 

DISPOSITION— Sec-  Pro  Indioho  Might. 

DIVORCE— See  Hutbond  and  Wife.     Proof. 

DOMICILE—  See  Ctnie.    Foreign. 

DONATION— Presumption— Proof— A  party  who  hud  exe- 
cnted  a  trust-settlement  of  nil  his  property,  bating  been 
struck  with  paralysis,  delivered  certain  vouchers  of  debt  to 
one  of  the  trustees  named  therein,  and  survive.il  for  tbree 
years  thereafter.  The  trustee,  on  bis  death,  having  main- 
tained that  the  documents  woro  delivered  to  liiio  us  a  free 
gift — [hid  that  the  presumption  against  donation  U  still 
recognised,  to  the  effect  of  throwing  tbe  oma  on  the  party 
pleading  it ;  Hint  tile  t|iitrst)i»i  always  U,  quo  rmitno  tbe  pro- 
perty was  delivered,  and  that  each  case  must  be  Judged  on 
i  W  own  facts  ;  and  that,  in  the  circumstances,  douution  bad 
not  been  proved.     Hcruii  v.  M-Geocb,  13th  Nov.  1861,  p.  3. 

E 

EDICT  NATJTJ]  CAUPOSKS  STABULARH— Sec  ffutfomy. 

EJECTION— See  Viola*  Profit*. 

ENTAIL— See  Expetaa.     Game.    Miner. 

— . Citation— Statute  11  and  12  Vict  c.  30.  §§  3.  3G-Ex- 

cambion — Authority  to  Burden — Process — In  pctiliuiis  for 
authority  to  excamb,  and  to  burden  entailed  lands,  one  of 
three  heirs  called  having;  died  pendente  privta.u,  the  Court 
ordered  service  on  tbe  party  who,  by  his  death,  had  become 
one  of  the  three  heim  next  in  succession.  Gray,  petitioner, 
Gth  June  1852,  p.  480. 

Entail  Amendment  Acti.1848).  §  43— An  entail  defec- 
tive in  the  resolutive  clause  against  sales,  falls  to  lie  dealt 
with  as  a  fee-simple  title,  under  the  43d  section  of  the  sta- 
tute.    Menaies  «.  Hemic  18th  Feb.  1852.  p.  201. 

Erasure  In  Esse ntiali bus— Personal  Bar-  Prescription— 

Where,  in  tho  prohiliitiun  in  a  deed  of  entail  against  sates 
and  alienations,  the  letters  "  lm>d,"  in  the  word  irredeem- 
ably, were  written  on  an  erasure — field,  1.  That  the  entail 
was  invalid.  2.  That  it  did  not  obviate  the  nullity,  that 
the  entail  was  recorded  during  the  entailer's  life,  and  that 
the  word  irredeemably  was  engrossed  in  the  register  with- 
out erasure,  or  that  the  entailer  subsequently  executed  and 
recorded  a  deed  of  declaration  and  alteration,  which  pro- 
ceeded on  the  narrative  of  the  entail  being  recorded,  and 
provided  that  the  deed  of  declaration  should  form  part  of 
the  entail,  as  if  inserted  in  it  3.  That  the  heir  of  entail  in 
possession  was  not  haired  from  challenging  the  entail  on  the 
ground  of  vitiation,  in  respect  that  the  titles  by  which  the 
entail  had  been  feudalized,  and  under  which  his  predeces- 
sors and  himself  held  the  estate,  contained  the  prohibition 
against  Rolling,  with  the  word  irredeemably  properly  en- 
grossed.  4.  That  the  challenge  of  the  heir  in  possession 
was  not  barred  by  prescription,  in  respect  of  the  possession 
on  such  titles,  by  the  heirs  of  entail,  for  forty  years.  Bos- 
well  c.  Beewcll,  31st  Jan.  1S62,  p.  nS. 

— Fetters— Bed  notion— Where  the  prohibitory  clause  of 

an  entail  contained  a  prohibition  against  sales,  and  the  Irri- 
tant and  resolutive  clauses  contained  a  general  declaration 
of  irritancy  in  ease  of  contravention  of  any  part  of  the  pre- 
mises, followed  by  a  particular  enumeration  of  the  acts  in- 
ferring contravention,  amongst  which  sales  were  not  spcrl- 
iicd-y/eW  (in  terms  of  Bonnie  a.  Howe,  I3tll  March  1B38, 
House  of  Lords}  that  the  entail  was  ineffectual  to  bar  a  sole. 
Olen  o.  MTurk,  23d  Jan.  1852,  p.  171. 

. Fetters,  Defect  la— Entail  Amendment  Act— Held  that 

au  entail  in  which  the  prohibition  against  altering  the  order 
of  succession  was  not  fenced  by  irritant  and  resolutive  clauses, 
was  null  under  the  ICnlall  Amendment  Act  Dctvale.  Duwar, 
20th  July  1862,  p.  001. 

Fetters,  Defect  in— Entail  Amendment  Act— Statu  to 

II  and  13  Vict.  e.  36,  §  4 i— A  deed  of  entail  coutu in cd  pro- 
hibitions  against  alienations  am!  contraction  of  debt,  duly 
fenced  with  irritant  and  resolutive  clause*.  It  alio  contained 
■i  clause  declaring,  that  it  should  not  bo  in  the  power  of  the 
heirs  to  set  tacks  for  more  than  their  own  lifetime,  "  nor  lo 
invert  or  alter  the  order  of  succession  herein  appointed." 
The  entail  further  declared,  thai  the  centra  veiling  ony  of  the 


conditions  and  provisions  above  written  iliould  sol  inly  re- 
solve the  right  of  any  heir  so  contravening,  bat  "likttiie 
that  all  the  said  dispositions,  alienations,  seenritits,  debts 
deeds,  facts  civil  or  criminal,  seditious,  rebduoua,  or  in  id; 
illegal,  contrar  to,  and  in  prejudice  of  Ikese  pn 


apply  to  and  include  deeds  of  alteration  of  the  order  of  i«- 
cession,  and,  therefore,  that  the  prohibition  against  iocs  it 
tcration  was  not  fenced  by  any  irritant  clause,  a.  Tluluk 
prohibition  not  being  fenced  by  an  irritant  ctaoae,  tbe  tuuiL 
under  tbe  Entail  Amendment  Act,  was  null  sad  void.  Cm. 
y  ogham  v.  Cunynghsin,  9th  March  183a,  p.  323. 
ENTAIL— Heirs  Whatsoever  and  Assignees— Heir*- Portal 
—Entail  Amendment  Ael(]W8)—  Under  a  deed  tifsinun 
tail,  an  estate  was  destined  to  s  certain  scries  (if  kin,  tarn 
failing,  to  the  entailer's  "own  nearest  heirs  whumaoem.m! 
their  assignees,  (ho  eldest  heir-female,  and  the  detnakn. 
of  her  body,  excluding  bcirs-portioners,  and  >ocowdiig;d 
ways  without  division  through  the  whole  coarse  of  ins  fault 
ession,  whether  of  heirs  of  tailzie  or  of  heirs  whauoon. 
might  succeed  in  terms  of  tbe  bat  destination  hoi 


K 


died." 


n  possession  of  so  heir  bin 
ja  called  immediately  before  heirs  whatsoever,  at  uk- 
scnted  a  petition  for  leave  to  disentail,  under  the  jdmaiwf' 
the  statute,  without  the  consent  of  any  succeeding  heir.  V.'.l- 
was  opposed  by  the  first  heir  whatsoever,  who,  being ifewLr 
maintained  that  the  exclusion  of  heiresses- portioaen  » 
her  an  heiress  of  entail,  at  least  to  the  effect  ofontaitiiwil 
petitioner  from  disentailing  without  her  consent  The  Cob; 
repelled  this  plea,  in  a  declarator  at  the  petitioner  s  instaro 
Gordon  t>.  Forbes  or  Mosse,  19th  Dec.  1851,  p.  m. 

Improvements — Entail  Amendment  Act  (1848)— A  EL 

who  was  entitled  to  succeed  under  a  deed  of  entail,  unit  '< 
titles  to  the  estate  In  fee-simple,  in  the  idea  that  the  «'"■' 
was  ineffectual.  Tbe  substitutes  under  the  deed  rami  » 
action  to  have  it  found  and  declared  that  he  aw  ■*■"  t> 
execute  an  effectual  deed  of  entail.  While  the  uupoia  *" 
in  dependence,  a  part  of  the  estate  was  taken  sianearBin 
acts  of  parliament  for  the  formation  of  a  ci«i4B,JU'!Pfu 
of  the  portions  so  taken  waa  consigned  in  ban.  haawfl 
roents  were  made  by  A  B  on  the  estate  before aw "fl™*1 
of  the  suit.  And  while  the  estate  was  held  bybi>w*'i 
fee-simple  title.  It  having  been  found  that  UK  «ii"l "" 
effectual,  and  that  A  B  was  bound  to  execute sstal ■  «- 
tail,  which  was  done  accordingly — Held,  on  a  petit""  re- 
sented by  A  B  under  the  Entail  Amendment  Act,!"*"1* 
consigned  money  waa  applicable  to  defraying  the  apro;  ^ 
the  improvements  on  the  estate,  in  the  same  way  «  »*°r. 
have  been  had  the  estate  been  all  along  posseMtd  »  *UI 
zted  title.    Frasor  v.  Lovat  24th  June  1852.  p-  M*- 

Improvements — Statute  11   and  IB  Vict.  e.  3fc  §  *"; 

Compensation  money  due  by  a  railway  company  far  I*11 
taken,  allowed  to  be  applied  by  an  heir  ofcatsil  in  repays*' 
of  the  expense  of  rebuilding  and  fitting;  np  a  Hear  mill  •> 
entailed  estate,  but  only  on  the  beir  of  entail  andertakuK '■ 
Insure  the  buildings  and  machiuery  against  fire.  LasM1 
petitioner,  Sad  June  1852,  p.  S7I. 

Improvements— Statute  11  and   IS  Vict.  c.  86,  §^- 

duatioa.  Whether  the  embanking  of  a  river  is  a  permit 
improvement  under  §  S6  of  the  Entail  Amendment  A"; 
And  opinion,  That  compensation  money  consigned  by  i  ™> 
way  company,  cannot,  under  that  act,  be  applied  in  rep»r»* 
of  the  expense  of  embankments  made  prior  to  the  {"**■- 
thereof.    Stirling,  petitioner,  17th  July  1862,  p.  Ml- 

Prescription— Where,  though  there  was  a  u'**'!"*- 

between  the  tetters  as  contained  in  a  deed  of  entail,  ud  1K 
same  as  set  forth  in  t)io  investiture  thereon,  the  hi"*"'; 
referred  to  bore  to  proceed  upon  the  entail  aa  the  title  nr* 
session,  and  contained  all  the  clauses  of  the  entail— i«  F*^ 
cnlar,  the  obligation  to  insert  the  conditions  of  (be  eiitw '' 
the  investiture— Held  that  the  fetters  of  the  entail  eaatd  •* 
as  in  a  question  inter  hartdm,  tie  extinguished  by  preseni**' 
but  that  the  heir  in  possession  could  at  any  time  te"*1* 
and  make  up  titles  in  terms  of,  ilic  deed  of  entail,  •>' !t* 
the  heirs  subsequent  could  insist  on  Ids  doing  to.  I'""1  '•' 
hnine's  Trustees  a.  Cuniughsme,  Wth  July  1862,  p.  6ni 

Proscription— Bcglstration— Two  entails  «*»** 

ted  with  reference  to  the  lands  of  U— tbe  one  in  1W  ** 
the  othor  in  173a    The  first  deed  reserved  fml  «e"B 


alteration  in  favour  of  the  entailer,  who  was  also  "the  maker 
of  the  second  deed.  Tlie  second  deed  WM  not  recorded  in 
the  repptur  of  tailzies.  Tlio  investiture  subsequent  to  1730, 
sad  all  following  titles,  were  hosed  upon  the  second  deed  ex- 
clusively, unless  it  were  held  that  a  clause  of  reference  which 
it  contained  to  ihc  first  deed  were  sufficient  to  make  tluit 
deed  the  basis  of  the  title  Held  that  the  clause  was  insuffi- 
cient for  that  purpose ;  that  the  second  deed  must  be  taken 
a*  the  sole  basis  of  the  investiture  from  1730  downwards; 
and  th lit  the  first  deed  having  remained  uu feudalized  for 
,  upwards  of  40  rears,  while  the  second  was  never  recorded, 
the  lands  ware  not  subject  to  the  fetters  of  entail.  Iuglis  a. 
Ingtta,  18th  Nov.  1851,  p.  17. 
ENTAIL— Process— Statute  11  and  12  Vict.  c.  36,§  33— Desig- 
nation — Consent — In  a  petition  for  authoiity  to  grant  a  lease 
of  entailed  lands,  two  of  the  coneenters  being  described  re- 
spectively as  "  younger  of  A.,  lieutenant  in  lie  Honourable 
the  East  India  Company's  Madras  Native  Infantry,"  and  as 
.  "  Captain  in  the  Royal  Navy."— lle/ii,  the  petitioner  hating 
represented  that  he  was  not  acquainted  with  the  address  of 
the  parties  farther  than  as  stated,  that  no  objection  arose  In 
respect  of  their  places  of  abode  not  being  more  specifically 
set  forth.    Gordon,  petitioner,  28th  Nov.  1861,  p.  43. 

Prohibition— Construction— Statute  11  and  12  Vict  c. 

30,  §  43— The  prohibitory  clause  of  a  deed  of  entail  contain- 
ed prohibitions  against  alteration  of  the  order  of  succession, 
against  sale,  and  against  contraction  of  debt,  and  the  doing 
other  deeds  of  omission  or  commission  whereby  the  lauds 
might  be  adjudged,  evicted  or  confiscated.  The  irritant 
clause  bore,  that  if  the  heirs  "  shall  lio  in  the  contrary,  then 
and  in  that  case  all  and  every  one  of  such  deeds"  should  bo 
nidi.  In  an  action  to  have  it  found  that  the  entail  was  in- 
valid, in  respect  the  irritant  clause  only  applied  to  the  last 
set  of  prohibitions,  without  declaring  that  acta  and  deeds 
contrary  to  the  prohibitions  against  altering  the  order  of 
succession,  and  against  sate,  should  also  be  null — I/rld  that 
the  effect  of  tl>e  irritant  clause  was  not  to  be  limited  to  part, 
but  apnlied  to  the  whole  of  the  prohibitions,  and  that  the 
MUU  was  valid  accordingly.  Maxwell  v  Maxwell,  13lh  Feb. 
1852,  p.  247. 
■  1'rovisienB  to  Younger   Childion~Clause— Construc- 

tion— A  deed  of  entail, — containing  a  destination  to  the 
institute  and  the  heirs-male  of  his  body,  whom  failing,  to 
another  party  and  the  heirs-malo  of  his  body,  whom  foiling, 
to  A.  D.,  without  any  mention  of  heirs,  whom  failing,  to 
variouaVitht'.r  persons, — empowered  the  heirs  of  entail,  on 
their  succeeding  to  the  estate,  to  grant  bonds  of  provision 
"  to  their  younger  children  other  than  the  heir  in  the  said 
lands  and  estate,"  A.  D.  having  succeeded,  granted  a  bond 
of  provision  in  favour  of  his  son  and  daughter.  It  having 
been  decided  that  the  son  could  not  bo  considered  as  a  youn- 
ger child  other  than  the  heir,  and  that  the  provision  quoad 
him  was  invalid — Held  that  the  provision  to  the  daughter 
fell  to  be  disposed  of  on  the  same  principle,  and  that  it  also 
was  invalid.    Dickson  v.  Dickson,  3d  Feb.  185a,  p.  211. 

Railway—  Statute  11  aud  12  Vict.  c.  36,  §§  3,  36— 

Citation— Process — In  an  application  for  authority  to  uplift 
and  apply  mouey  consigned  by  a  railway  company  as  com. 
pcDsation  for  entailed  lands  taken  by  them,  under  which 
ttii;  three  parties,  who  were  at  the  date  of  the  application 
tho  three  heirs  Best  entitled  to  succeed,  were  colled ;  pen- 
deitlt.  pruceuH,  a  child  liavlng  been  born,  nearer  In  the  suc- 
cession than  tivo  of  the  parlies  called,  the  Court  appointed 
ii  curator  ad  Ulna  to  Uio  infant,  and  ordered  personal  ser- 
vice of  the  petition  on  him, — and,  the  infant  being  resident 
furth  of  Scotland,  restricted  the  period  of  Intimation  to 
twenty -one  days.  Hepburn,  petitioner,  4th  June  18C2,  p.  482. 

Resolutive  Clause— Preseiip lion — Excambion— Statute 

1 1  and  12  Vict  c.  3C,  Jj  43— Private  Act— The  investiture 
following  on  n  deed  of  sliict  entail,  perfectly  valid  in  regard 
to  all  its  fetters,  bore  throughout  to  proceed  on  that  deed  as 
the  title  of  possession,  and  set  forth  the  clauses  thereof,  in- 
cluding tbc  obligation  to  insert  in  the  investiture  the  condi- 
I  Lins  thereof,  nil  in  tbc  exact  terms  of  tlio  deed  of  entail, 
ivil.li  the  except  ion  uf'Uuj  resolutive  tiling,  which  varied  fr<.im 
that  contained  in  the  deed  of  entail.  After  more  than  forty 
years'  possession  on  the  investiture  si.  rimed  ved.r.icniuliioiis 
<>f  putts  of  Uio  lands  Here  executed  under  the  Montgomery 
nml  Rosebery  Acts,  by  the  recording  of  the  coiitratlji  of 
excambion,  and  infcltraenls  thereon.    The  contracts  con- 


veyed the  lauds  exchanged  for  those  previously  entailed,  to 
the  heir  in  possession,  and  the  other  heirs  of  entail  appointed 
to  succeed  to  the  estate  "  by  the  said  disposition  and  entail 
thereof,"  being  the  deed  of  entail  above  mentioned,  "  with 
and  under  tlio  whole  prohibitoiy,  irritant  and  resolutive 
clauses,  conditions,  provisions  and  restrictions  therein  speci  - 
ficd."  A  subsequent  excanihion  was  effected  under  a  private 
act,  obtained  by  tho  heir  in  possession,  which  authorised  the 
execution.  In  exchange  for  part  of  the  entailed  estate,  of  a 
deed  of  entail.  In  terms  of  the  original  deed  of  entail,  of  Cer- 
tain other  lands.  In  terms  of  this  act,  the  heir  in  possession 
executed,  at  the  sight  of  the  Court,  a  deed  of  entail  of  the 
lands  acquired  by  him,  which  was  recorded,  and  contained 
a  resolutive  clause  in  the  same  terms  as  that  in  the  original 
deed  of  entail.  Thereafter,  it  having  been  decided  that,  in 
respect  of  the  discrepancy  between  tba  resolutive  clause  ax 
contained  in  the  investiture  following  on  the  original  deed 
of  entail,  and  the  same  clause  In  that  deed,  the  lands  other 
than  those  held  under  the  excambions  and  the  private  act 
were  liable  to  the  diligence  of  creditors—  Held,  1.  That  in 
rcgnrd  to  such  lauds,  the  entail  was,  in  terms  of  §  48  of  the 
Entail  Amendment  Act,  invalid  and  ineffectual  as  regarded 
all  the  prohibitions.  2.  That  in  regard  to  the  lands  obtained 
under  the  excambions,  the  fact  that  the  lands  for  which 
they  were  exchanged  had,  at  the  date  of  the  excambions, 
been  held  for  more  than  forty  years  on  the  defective  investi- 
ture, did  not,  looking  to  the  terms  of  that  investiture,  as  ill 
a  question  inter  hareSea,  extinguish  the  fetters  of  the  deed  of 
entail,  nor  rendei  It  incompetent,  in  executing  the  excam- 
bions, to  revert  to  those  fetters,  and  that  these  lands  wero 
duly  and  validly  entailed  accordingly.  3.  That  the  lands 
acquired  under  the  private  act  having  been  entailed,  in  terms 
of  the  original  deed  of  entail,  Under  the  express  provisions  of 
an  act  of  parliament,  no  objection  could  be  made  to  the  en- 
tail under  which  they  were  so  held.  Cuninghame's  Trustees 
e.  Cuningbame,  20th  July  1862,  p.  652. 
ENTAIL— Statute  10  Geo.  IIL  c,  51— Apparency —Improve- 
ments— Where  decree  of  reduction  of  the  title  of  an  heir  of 
entail  in  possession  having  been  pronounced,  he  lodged  » 
minute  stating  that  he  was  ready  to  make  up  a  new  title, 
but  died  before  this  was  done — Held,  that  improvements  exe- 
cuted by  him,  tho  same  having  been  executed  previous  to 
the  raising  of  the  summons  of  reduction,  were  effectual  to 
constitute  a  claim,  under  the  Montgomery  Act,  against  suc- 
ceeding heirs.    Lockhart,  petitioner,  2d  July  1852,  p.  587. 

Statute  11  and  12  Vict.  c.  86,  §  26— improvements— 

A  small  balance  having  remained  over  in  making  a  pur- 
chase of  lands  to  be  entailed  in  terms  of  a  trust-settlement, 
the  same  was,  under  warrant  of  the  Court,  consigned  in 
bank,  the  Interest  being  paid  to  the  heirs  of  entail — Held 
that  tho  sum  so  consigned  was  money  to  which  the  provi- 
sions of  §  26  of  the  Entail  Amendment  Act  were  applicable, 
aud  petition  for  authority  to  apply  the  same  in  permanently 
Improving  the  entailed  estate,  granted.  Moulgomerie  or 
Hamilton,  petitioner,  14th  July  1852,  p.  CIS. 

Statute  11  and  12  Vict,  c  80,  §  6— Lease  of  Entailed 

Lauds  nnder  a  Private  Act — Process — In  a  petition  for  au- 
thority to  grant  a  lease  of  entailed  lands,  the  affidavit  of 
the  petitioner  for  disclosure  of  debts  affecting  the  same— 
field  to  hare  been  duly  lodged,  although  not  lodged  until 
after  the  Lord  Ordinary  had  remitted  to  a  man- of- business 
to  report.    Gordon,  petitioner,  28th  Nov.  1861,  p.  43. 

Summons — Relevancy-Montgomery  Act — Statute  10 

Cieo.  III.  c.  51,  §  24 — Confusion— Assignation— Trust— -Tho 
proprietor  of  an  entailed  estate  left  a  settlement  conveying 
his  whole  means  to  trustees,  who  were  directed  to  pay  the 
residue  to  A.  his  successor  in  the  entail.  Part  of  the  trust- 
property  consistod  of  a  claim  against  the  entailed  laniis  for 
money  expended  by  the  truster  in  improvements  in  terms 
of  the  Montgomery  Act.  The  trustees,  with  A's  consent, 
assigned  this  claim  to  a  third  party  in  security  of  advances 
mode  by  him  to  them.  On  A's  death,  the  assignee  having 
sued  his  successor  in  Die  entailed  estate  for  payment,— IJiiei- 
lion.  Whether,  supposing  a  residue  to  exist  undor  the  trusl- 
settleiueut,  the  improvement  debt  would  be  extinguished  by 
tlie  operation  of  J  '1\  of  tlio  MoHl>;"uiery  Act,  in  res|iectthat 
A,  the  beneficiary  under  the  trust,  had  succeeded  to  the 
estate  against  which  the  claim  lay  >  But— Held,  that  tho 
question,  whether  or  not  such  residue  existed,  was  to  be  con- 
sidered, not  with  reference  to  any  particular  point  of  time, 


but  with  reference  to  the  general  result  of  the  trust-manage- 
ment; and  it  appearing,  on  the  report  of  an  accountant, 
that  there  was  Do  present  residue,  nor  (til;  likelihood  of  such 
arising,  action  sustained.  Mackenzie's  Trustees  o.  llacdowall, 
18th  Feb.  1862,  p.  B04. 

EST  AIL— 'II  tie  and  Interest— Statute  11  and  12  Viet  c.  86, 
§  4— Powesdon— An  heir  of  entail  who  has  sold  his  life  in- 
terest in  tbe  entailed  estate.  Is  still  heir  in  possession  in  tbe 
sense  of  the  statute  11  and  12  Vict.  c.  So,  and  is  in  tUuh  to 
apply  for  authority  to  grant  a  lease  of  the  entailed  landa 
Oordon,  petitioner,  28th  Not.  1661,  p.  43. 

ENTAIL,  DEED  ALTERING— See  Entail,  Bearding  of. 

ENTAIL,  KBCORDINQ  OF  — Discrepancy— Entail  Amond- 
rnent  Act,  §  43 — The  resolutivo  clause  of  a  dead  of  entail 
bore,  "  fn  case  tbe  said  J.  S.  or  any  of  the  heirs  of  tailsie  sball 
contravene  tbe  order  hereinbefore  Britten,  or  the  conditions, 
provisions,  restrictions  or  limitations  contained  in  this  deed 
of  tailrie,  oranyof  them,  that  is,  shall  fail  or  neglect  to  obey 
or  perform  the  said  conditions,"  &c.  In  tbe  register,  this 
clause  was  transcribed  thus — "  that  is.  shall  fail  to  neglect, 
obey  or  perform,  tbe  said  conditions,"  he—Held,  1.  That  the 
discrepancy  did  not  void  the  recording  of  the  entail,  so  as  to 
leave  the  estate  open  to  tbe  diligence  of  creditors.  2.  Tliat 
the  43d  section  of  the  Entail  Amendment  Act  of  1848  did 
□ot  apply.    Norton  v.  Stirling,  8th  July  1862,  p.  691. 

Entafl,J)eed  Altering— The  destination  of  an  entail 

was  in  favour  of  A  and  -  his  heirs,  whom  failing  B  and  hU 
Loirs,  whom  failing  M  and  her  heirs.  Before  recording  the 
deed,  tbe  entailer  executed  a  deed  of  alteration  whereby  M 
and  ber  heirs  were  struck  out  of  the  destination.  Tbe  entail 
was  nevertheless  recorded  as  it  stood,  and  tbe  deed  of  revo- 
cation was  not  recorded.  Tbe  estate  being  in  possession  of 
an  heir  of  the  first  branch  of  the  destinations  creditor  raised 
a  process  of  declarator  and  adjudication  as  against  an  beir 
possessing  nnder  an  entail  not  July  recorded.  Held  that,  in 
a  question  between  these  parties,  tbe  omission  to  record  tba 
exclusion  of  M  and  ber  heirs  was  immaterial.  Norton  o, 
Stirling,  fitll  July  1862,  p.  691. 

Misdescription  of  Deed— A  deed  of  strict  entail,  perfect 

in  all  its  clauses,  was  recorded  in  tbe  register  of  tailzies  on  a 
petition  and  warrant  describing  It  as  an  entail  in  favour  of 
the  entailer  and  his  heirs,  whereas  the  institute  of  the  desti- 
nation war  not  tlio  entailer  himself,  but  his  eldest  son— Itild 
that  this  misdescription  did  not  void  the  recording  of  the 
entail,  so  as  to  leave  the  estate  open  to  the  diligence  of  cre- 
ditors,— the  entail  challenged  bring  actually  recorded  full 
and  entire  in  its  whole  clauses.  Norton  v.  Stirling,  6th  July 
1862, ,p.  690. 

ENTAIL,  BEGISTEATION  OF—  Fraud— A  substitute  heir  of 
entail  presented  a  petition  to  have  the  entail  recorded  In 
tbe  register  of  tailzies.  In  tbe  interval  between  the  presen- 
tation of  this  petition  and  the  actual  recording  of  the  deed 
in  tbe  register,  the  heir  of  entail  in  possession  executed  a 
rale  of  the  lands.  Tbo  purchaser  granted  an  heritable  secu- 
rity, la  a  reduction  of  the  sale,  and  of  tbe  security,  at  the 
instance  of  a  substitute  heir — Held,  1.  That  the  sale  *as  not 
struck  at  by  tbe  entail,  in  respect  it  was  not  then  recorded 
in  terms  of  the  statute.  2.  That,  Id  a  question  with  the  heri- 
table creditor  contracting  in  bona  fide  upon  tbe  faith  of  the 
records,  it  was  not  relevant  to  aver  that  the  sale  had  been 
fraudulently  carried  through,  both  by  the  seller  and  the  pur- 
chaser, for  the  purpose  of  defeating  the  rights  of  the  heirs  of 
entail.    Williamson  c.  Sharp,  3d  Dec  1861,  p.  Mr 

ENTAIL  AMENDMENT  ACT  (1848V~See  AUen.  Eatail  En- 
taU,  Recording  of.    Juritdiaion.     Jtuticc  of  Peace. 

§  26.    Erskino,  petitioner,  6th  Feb.  1852,  p.  217. 

Feu — Held  that  feu-rights  authorised  upon  a  summary 

petition  at  tbe  instance  of  an  heir  of  entail,  under  tho  4th 
section,  of  the  statute,  must  be  executed  at  the  sitflit  of  the 
Court,  however  unconditional  may  be  the  consents  of  the 
three  next  heirs  called  under  the  application.  CltlanJ, 
petitioner,  16th  July  1862,  p.  628. 

■ Fen,  Authority  to  Grunt — In  an  application  by  an  heir 

of  entail  for  authority  to  grant  a  feu  under  the  statute — Held 
(with  reference  to  tbe  33d  section,  requiring  the  date  of  tho 
petitioner's  infeftment  to  he  set  forth),  that  It  was  sufficient 
compliance  with  the  statute,  to  set  forth  tbo  petitioner's  in- 
feftment in  tho  particular  portion  of  the  estate  with  refcruncu 
to  which  the  application  was  made.  Eail  of  Stair,  petitioner, 
tith  March  1862,  p.  310. 


ENTAIL  AMENDMENT  AOT— Improvements-Mta: 
tbe  erection  of  a  mansion-house  was,  and  thst  the  encL>t 
of  a  school-house  and  teacher's  house  was  not,  tn  input, 
ment  in  the  sense  of  the  26th  section  of  the  statute  En,. 
Hlnto,  petitioner,  16th  July  1862,  p.  828. 

I'rocMs — Excambion — Petition,  Amendment  tf-Ii . 

petition  by  an  beir  of  entail  for  leave  to  eicamb,  it » 
found  that  part  of  the  entailed  land  proposed  to  be  aaetr 
bad  been  propelled  to  the  petitioner  by  a  dispositiM  a 
cuted  by  his  father,  on  which  he  was  iufcft.  Tbe  petit 
did  not  set  forth  this  infeftment,  in  teens  of  the  IM»1 
of  the  Entail  Amendment  Act—  Held,  1.  That  the  set  ■  u 
perative,  and  not  merely  directory,  on  thin  point,  i  It: 
it  was  competent  to  amend  the  narrativeofthepetjtiML . 
That  the  amended  petition  required  to  be  Intimate  of  r,> 
Lord  Wbarnclifle,  petition  w,  26th  Jims  1352,  u.  651 

Provisions  to  Children— In  an  application  nndci' 

21st  section  of  this  statute— Held  that  the  bond  sad  dap 
tion  and  security  therein  referred  to  must  be  gmnled  &;■.■ 
party  in  right  of  tbe  provision,  and  not  toathirdjartii 
vancing  the  sum  necessary  to  pay  the  provMon.  I*:  - 
Airlie,  petitioner,  12th  June  1862,  p.  623. 

Statute,  Whether  Imperative  or  Directory— lnfcfnv 

Date  of— The  33d  section  of  tbe  Entail  Amendmebi  .lr 
1848  requires  a  petition  for  disentail  of  an  estate  to  a;  fer 
"  the  date  of  the  petitioner's  infeftment  therein,  if  tt.; » 
Held,  1.  That  this  provision  is  not  directory  mercij,  to: : 
perative,  and  that  non-compliance wHb  It  m  thrreftnpl* 
able  as  a  nullity  against  tbe  disentail,  though  uhhW « 
der  the  authority  of  this  Court.  2.  That  to  sot  forit,!-*^ 
date  of  the  Instrument  of  sssine,  but  merely  it u  * » 
recording,  was  not  compliance  with  this  reqniremen!  r<  i 
Statute.     Kermacko.  OadoU,  9th  July  fM2,p.9S 

Tutor  ad  Litem — A  petition  was  presented,  rafe  ■  ■ 

act,  for  authority  to  sell  part  of  tbe  petitioner'! esuae- 
tate,  to  provide  for  debts  affecting  the  fee  of  tletmk.  ' 
application  was  served  on  tbe  three  next  euBstitsw. '• ■■- 
the  first  in  order  was  tie  petitioner'!  eldest  «".'■■ 
pupillari ty.  No  tutor  ad  litem  was  appointed  to  nr.sr1 
fifteen  months  after  tbe  first  moving  of  the  pctiasal*1 
after  the  amount  of  the  debts  had  been  eaeertsiai  in- 
land* to  be  sold  had  been  reported  upon  under  a  iw* 
the  Lord  Ordinary,  but  before  the  lands  and  tie  f''' 
been  fixed  by  the  authority  of  the  Court.  TbettKr*1-' 
staled  judicially  his  approval  of  all  tbe  procedure  *!■»  »' 
taken  place  previous  to  his  appointment.  Tbe  podce » 
tho  portions  of  the  estate  authorised  to  be  sold,  object c-' 
the  procedure  was  informal,  in  consequence  of  tie  11" 
ment  of  the  tutor  ad  litem  having  been  made  after  i*™  ■■ 
material  steps  had  been  taken- -Objection  repeutJ  is 
Marquis  of  Ailsa,  IStb  Dec.  1861,  p.  98. 

ERASUUE  IN  ESSENTIALIBUS— See  E*UiL 

EVIDENCE— See  Implied  Agreement.  Sail**y.  AV*™* 
Oath.    Head,  Public    Seguatrutioi. 

Copartnery— Pawnbroker— Stttuw  99  and  «G» - 

c  99 — In  a  question,  whether  a  party  "as  a  partner  dtp' 
broking  concern,  and  where  it  appeared  that  neiita  3 
party'a  name  m  in  the  tickets  or  licences,  nor  overtfc** 
nor  m  the  lease  of  the  pn.ui  law : — Cireumslamvi  m  «IJ-" 
Hi Od,  that  the  Judge  who  tried  tbe  case  ought  to  hare  tm- 
ihe  jury,  that,  on  Die  facts  proved,  there  was  no  la»W  r* 
nerohip,  in  respect  that  the  contract,  if  ealablithed,  •"  - 
lu  which  tbe  cunuealmeyt  of  the  pursuer's  name  «■ '" 
the  stipulations.  Prater  a.  Hill.  17lh  Jan.  1662,  p  »= 
■  Jury  Cause—  Boad  Trustees—  QMatiaa,  Wn*1 


p.  SJ. 

Railway— Carrier— In  an  action  agsuat  a  an*-_ 

nan -delivery  of  goods  entrusted  to  him,  the  pursuer  m  «* 
Unit  he  forwarded  the  goods  by  railway  to  Gtasgw,  as*" 
to  M.  and  K.,  Dundee ;  that  on  arriving  at  Glvf»>.  ■■ 
were  handed  to  tho  defender  to  be  taken  tu  the  I""J 
trader, — but  that,  instead  of  shipping  ibem  lu  !>»■ "  " 
put  tlleni  on  board  a  vessel  for  Kirfcalrty.  Tbe  dt**J:  " 
mi  tied  having  put  tile  goods  Oil  buard  a  rami  '"^ ' 
Kirkaldy,  but  stated  thst  they  were  an  addretwd,  •» 
Duudee  :  CirouiuaUucea  in  which— i7«as,  that  a  *■  ~ 
pruved  that  the  defender  ever  receired  frost  fteriiW. 
p:ii]j  "  any  4ddrei>s  with  the  destination  el  Dwriw. M  ' 


goods."  and  that  it  ra  not  from  any  mistake  en  his  part  the 
stme  were  delivered  on  board  a  vessel  for  Kirkaldy, — and 
the  defender  mi-oil  xied  srcordingly.  Stewart  and  Co.  v.  Gor- 
don. Mb  Feb.  1852,  p.  212. 

E  V I  DEN  CE— Wi  tnoss— Com  mis  «o  n— Jury  Ce  u  *e— Foreign— 
Where,  in  a  jury  trial,  the  evidence  of  an  Englishman  re- 
siding in  England  wa*  taken  on  commission— Held  that  it 
was  competent  to  put  the  report  of  the  commission  in  evi- 
dence, withouV  proving  >hnt  the  witness  could  not  attend  the 
trial  on  account  of  absence,  or  could  not  be  brought  to  the 
trial.     Ainalie  «.  Sutton,  18th  Dec  1351 ,  p.  79. 

EVIDENCE  ACT  1862—  Bank  rapt— Tb*  trustee  on  A  B's 
bankrupt  esbite  raised  a  reduction  of  a  deed  granted  by  the 
bankrupt.  The  grantee  of  thia  deed  raised  a  counter  reduc- 
tion of  the  diligence  on  which  A  B  had  Iwen  rendered  bsnk- 
rupt,  on  the  ground  that  the  executions  did  not  truly  set 
forth  AB's  dwelling-place.  In  the  course  of  a  proof  on  com. 
mission,  which  the  Court  allowed  on  this  point,  the  pursuer 
of  the  counter  reduction  tendered  the  bankrupt  as  a  witness. 
An  objection  having  been  tuken  to  his  admissibility,  the  case 
was  continued  for  further  inquiry  into  the  authorities.  In 
the  meantime,  the  nuw  Evidence  Act.  15  Vict.  c.  17,  was 
pasted — Hiid,  1.  That  the  statute  applied  to  suits  pending 
at  its  date.  2  That  thHObjeclion  being  in  substance  an  ob- 
jwtion  of  interest,  was  removed  by  the  statute,  Bou.cn  or 
Ballinteo  w.  Connon,  29th  June  1952,  p.  622. 

EXCAMBIOH— See  Entail    Entail  Amendment  Act  (1848.) 

EXCEPTION— See  Gambling  Debt. 

EXCLUSIVE  PiUVILEGE-See-PvWMi'on. 

EXECUTION— See  CU/taon. 

EXECUTOB— See  Confirmation, 

EXONERATION— Curator.  Hollo  and  Lowis,  petitioners,  3d 
Jnlvl8o2,p.  688. 

EXPENSES— See  Agent  and  Client.  Heir  and  Executor.  Has- 
iandand  Wife.  Interest.  Judicial  Factor,  Competition  fur.  Jury 
Cause.  Preens.  Ret  Judicata.  Hood.  Sale.  Suspension. 
Trmt, 

A  member  of  a  parochial  board  applied  for  and  obtain- 
ed an  interdict  against  certain  parties  to  prevent  thum  from 
acting  as  members  of  the  board,  in  respect  they  bail  nut  the 
property  qualification  required  by  the  statute — llitd  that  tho 
suspender  was  entitled  to  expenses  as  in  an  ordinary  case 
between  one  private  party  and  another,  (iilmour  v.  Craig, 
18th  Feb.  1S52,  p  231. 

Bankrupt — Minor — Sequestration  of  Deceased  Debtor 

— A  petition  for  the  sequestration  of  the  estates  of  n  deceased 
debtor  having  been  refused  in  respect  of  consignation — Held 
that  the  petitioning  creditor  was  entitled  to  expenses  ;  and 
opinion.  That  a  petition  for  the  sequestration  of  the  estate  of 
a  deceased  debtor,  la  a  step  of  diligence  which  a  creditor  is 
entitled  to  take,  notwithstanding  an;  measures  which  may 
lie  adopted  for  the  protection  of  the  deceased's  representa- 
tives, who  am  in  minority.  Steel  v.  M'Ewau,  17th  Jan. 
1852,  p.  161. 

Curator  Bonis — Discharge — One  of  the 

lunatic  having  applied  for  the  appointment 
lor  bonis,  the  rest  of  the  next  of  kin  objactoi 
named,  and  proposed  another.  There  being  i 
of  objectiou,  the  Court  remitted  to  the  Sheriff  to  appoi 
neutral  party.  Id  applying  fur  discharge  on  the  death  of  the 
lunatic,  the  curator  took  credit  in  his  account*  for  payment 
ont  of  the  estate  of  tho  expenses  incurred  on  both  sides  in 
preauntSng  and  oppoaup  the  original  implication — Ckcum- 
at&Dcea  in  which  this  allowed  by  the  Court.  Smith,  peti- 
tioner, 24th  Jan.  1852,  p.  172. 

Damages — In  an  action  of  damages  for  an  assault,  the 

jury  found  for  tho  pursuer — damages  one  farthing.  Both 
parties  moved  for  expenses.  The  Court  refused  both  mo- 
tions.    Ewing  v.  Earl  of  Mar,  22d  Jan.  1852,  p.  170. 

Damage*. Nominal — Jury  Cause — In&nactionofdama- 

ges  against  a  railway  company,  on  tho  ground  of  injury  done 
mi  the  pursuer's  farm  during  a  flood,  in  consequence  of  the 
alleged  insufficiency  of  the  railway  works,  the  summons  con- 
cluded tor  a  random  sum  of  £2000.  It  appeared  in  the  course 
of  the  trial  that  the  flood  was  an  extraordinary  one,  and  that 
the  Injury  was  partly  attributable  to  that  circumstance.  The 
Jury  found  for  the  pursuer — damages  £10.  Held  that  the 
pursuer  wan  entitled  to  expenses  subject  to  modification. 
5*uiutl  v.  Edinr.and  Glasgow  Railway,  16th  Nov.  1851,  p.  10. 

Honorarium— ifrtfthaLtheexpenseof  copying Inferior 
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Court  pleadings  could  not  be  mad?  a  charge  against  the  losing 
party,  even  to  the  extent  of  fees  for  a  memorial.  Smart  r. 
v,,S;  1'i'h  July  1S-J-.  p  04".. 

EXPENSES — Honorarium — Circumstances  in  which  a  fee  to 
senior  counsel,  for  revisal  of  defence*,  allowed  ;  and  the  ex- 
penses of  copying  pleading*  in  a  relative  process  in  the  In- 
ferior Court,  sent  as  a  memorial  to  counsel  in  the  Court  of 
Session,  disulluwed.    Hull  v.  WhUlis,6lh  March  1852,  p.  315. 

Factor  Loco  Tutoris — Process — Where  a  mother  ap 

plied  for  the  appointment  of  a  factor  loco  tutoris  to  her  son, 
and  one  of  his  relatives  opposed  the  appointment  of  tho  per- 
son nominated  by  hor,  and  proposed  another  person  for  the 
Office — The  Court  having  nominated  a  third  party  :— Cir- 
cumstances in  which  loth  parties  to  the  amplication  were 
held  entitled  to  their  expenses  out  of  the  pupil's  estate. 
Eaeburn  or  Fraser  v.  Bit-wart,  i'Uh  Xuv.  1S51,  p.  129. 

Jury  Cause — Malice — Circumstances  in  which  the  pur- 
suer of  an  action  of  damages,  who  succeeded,  and  was  found 
entitled  to  expenses — Held  nut  entitled  to  (he  expenses  of 
seven  witnesses,  whom  he  had  brought  to  the  trial,  but  bad 
not  examined,  in  consequence,  as  he  Stated,  of  a  ruling  to  tho 
effect,  that  it  was  not  necc^ary  for  him  to  prove  malice. 
M'lntosh  h,  Flowerdew,  16th  Dec.  1861,  p..89., 

Jnry  Cause — lloaJ — Process — A  paity  raised  an  action 

against  certain  persons,  as  representing  the  public,  to  have 
it.  found  that  three  ruaiis  passing  through  his  estate  were  not 
public  roads.  The  cose  went  to  trial  on  an  issue,  "  Whether, 
forforty  yeais,  orforiime  immemorial,  the  said  roads  have  not 
been  possessed  uninterruptedly  by  the  public  as  public  foot- 
roads."  The  jnry  returned  a  vetdiet  for  the  defender*,  with 
leave  to  the  pursuer  to  move  for  judgment  in  his  favour,  if, 
on  the  facta  in  the  Judge's  notes,  it  should  be  held  that  the 
defenders  could  not  acquire  a  legal  right  to  a  public  way 
along,  the  roads-  Thereafter,  the  Court  having  held  (hat 
one  of  the  ro.uis  was  public,  but  that,  as  to  the  others,  the 
defenders  hud  no  title  to  prosecute  a  public  right  thereto— 
Circumstances  In  which,  the  pumner  was  found  entitled  to 
expenses  subseqnent  to  the  verdict — the  defenders  to  the 
expenses  of  the  trial,  including  the  preparation  of  issues — 
and  the  expenses  of  the  record  were  divided.  Forbes  B.Mor- 
rison, 27th  Nov.  1661,  p.  49. 

Prison  Board— Statute  2  and  8  Viet.  c.  42— In  an  ap- 
plication by  the  General  Prison  Boaid  for  an  order  on  tho 
magistrates  of  a  burgh  to  lay  on  anJ  collect  the  assessment 
apportioned  to  them  under  tho  i'iuon  Act — Held  that  the 
petitioners  were  entitled  only  to  the  expenses  incurred  by 
them  In  proper  judicial  procedure  uoeerthe  application,  and 
not  to  any  extrajudicial  expenses  whatever.  General  Board 
of  Directors  of  Prisons  u.  Town-Council  of  Invcrkeithing, 
11th  March  1852.  p.  841. 
Process— The  rule  is  general,  that  ihe  expense  of  copy- 
ing the  argument  urged  in  the  Inferior  Court,  for  the  use  of 
counsel  in  the  Court  of  Session,  cannot  he  charged  under  a 

,  finding  of  expenses  in  the  Court  of  Session. — but  that  the 
expense  of  a  memorial  to  counsel  to  advise  as  to  the  ground 
of  a  Sheriffs  judgment,  may  be  allowed  iu  certain  cases. 
Vass  v.  Methuen,  26th  June  1852,  p.  654. 
Process — Decree  in  Abstucc— A  party  raised  a  reduc- 
tion of  a  decree  in  absence  pronounced  against  him,  and 
mode  payment  in  limine  of  the  expenses  of  the  original  ac- 
tion— Decree  of  reduction  having  been  pronounced  with  ex- 
penses—Held  that,  as  part  of  the  expenses,  the  pursuer  was 
entitled  to  repetition  from  the  defender  of  the  expenses  of 
the  original  action,  under  deduction  of  such  part  of  those 
cxpenses  aa  was  occasioned  by  the  pursuer's  n  on -appears  uce. 
Burnles  t>.  Wighton,  22.  i  May  1852,  p.  442. 

Process — Record— In  an  action  raised  prior  to  ibe  Court 

of  Session  Act  ut  I860,  the  defender  expressed  his  willingness 
to  close  the  record  on  summons  and  defences,  with  miuute 
of  denial  by  the  pursuer.  Instead  of  this  simple  minute  of 
denial,  the  pursuer  tendered  a  minute  referring  in  general 
terms  to  certain  writings  and  correspondence  to  he  founded 
on  by  blm.  The  defender  having  diclinedto  dose  on  this 
minute,  a  record  was  made  up  by  condescendence'  and  an- 
swers. The  pursuer's  pica  on  the  documents,  referred  to 
having  failed,  tho  defender,  although  generally  DnAIccesfifid 
in  the  cause,  was  found  entitled  to  the  expense'  of  making 
up  the  record  by  condescendence  and  answers,  undone- third 
of  the  expenses  of  the  debate  thereon.  Thomson  V  Farrcll,  . 
22d  June  1852, p.  642.  rJI  .  Vit'V'VTV 
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EXPENSES — Process — Sequestration — A  general  finding  of 
expenses  in  an  appeal  against  a  deliverance  of  the  Sheriff  in 
b  sequestration,  carries  the  expenses  in  the  Inferior  Court 
Darling  v.  Mein.  17th  Jan.  1852.  p.  161. 

-  Railway— Entail— Lands  Clauses  Consolidation  (Soot- 
land)  Act—  Statutes  8  Vict.  0.  10,  §  79 ;  11  and  12  Vict.  c. 
30,  §  28—  Auditor's  Report — Competency— Process — Where 
an  heir  of  entail  applied,  in  terms  of  the  Lands  Clauses  Con- 
solidation and  Entail  Amendment  Acts,  for  authority  to 
npllft  money  consigned  by  a  railway  company  as  compensa- 
tion for  land  taken  by  them,  and  to  apply  the  same  in  pay- 
ment of  money  laid  out  on  improvements,  the  Court  granted 
warrant  as  craved,  and  found  the  railway  company  "  liable 
in  the  expense)  of  the  present  application,  and  procedure 
thereon."  The  railway  company  objected  to  the  auditor's 
leport,  that  he  had  allowed  the  petitioner  the  expenses  of 
constituting,  under  the  Entail  Act,  his  right  to  the  snm  laid 
nut  on  improvements,  whereas,  under  Torphichen,  19th  Jnly 
1801,  ho  was  not  entitled  to  such  expenses.  The  petitioner 
pleaded — 1.  That  the  Court  were  precluded  from  returning 
on  the  final  decree  by  which  he  had  been  found  entitled  to 
full  expenses;  and,  2.  That  the  judgment  in  Torphichen 
was  erroneous — Held,  overruling  the  petitioner's  first  plea, 
and  affirminp:  Torphichen,  that  ha  was  entitled  to  his  ex- 

C ernes  only  under  deduction  of  the  expenses  of  constituting 
is  right.  Erakine  e.  Aberdeen  Railway  Company,  29th  Nov. 
1851,  p.  52. 

Reparation — Damages-' Slander — Jury  Cause — In  an 

action  for  judicial  slander,  the  jury  found  for  the  pursuer, 
damages  one  farthing — Circumstances  in  which  the  Court 
round  the  pursuer  entitled  to  expenses.  Opinion,  That  in 
cases  of  this  kind,  the  question,  whether  expenses  should 
be  given  or  not,  ought  very  much  to  depend  on  the  view 
taken  by  the  presiding  Judge.  M-Inlosh  v.  Flowerdew,  Sd 
Dec.  1851.  p.  50. 

EXTRACT— 3ee  Proem. 


FACTOR  LOCO  ABSENTTS— Husband  and  Wife— Aliment— 
A  husband  having  deserted  bis  wife  and  Infant  children, 
and  not  having  been  heard  of  for  many  years — Circumstances 
In  which  the  Court — the  children,  all  of  whom  had  come  of 
sire,  consenting — allowed  certain  monies  to  which  the  wife 
luid  succeeded  since  the  desertion,  and  which,  jure  mariti, 
were  the  property  of  the  hnsbind,  to  be  applied  in  the  pay- 
ment of  debts  incurred  by  the  wife  in  the  support  of  the 
Inmily,  and  in  the  purchase  of  an  annuity  for  her  aliment. 
Young,  petitioner,  17th  July  1862,  p.  6*8. 

FACTOR  LUCO  TUTORIS-See  Expmiet.     Pupih'  Protection 

Curator  Bonis—  Minor—  Process—  In  applications  for  the 

appointment  of  factors  and  curators,  the  amount  and  nature 
of  the  estate  to  be  administered  should  be  stated  as  specifi- 
cally as  possible  ;  as  also  all  dates  of  importance.  March, 
petitioner,  12th  Feb.  1852.  p.  242. 

Process.     A.  B.,  petitioner,  9th  June  1862,  p.  491. 

Pupil— Statute  12  and  18  Viotc.  61— Process— Proce- 
dure followed  under  this  act,  where  no  answer  was  returned 
by  a  factor  loco  tutoru  to  the  requisitions  of  the  Accountant. 
General,—  and  where  the  factor  died  before  the  matter  was 
reported  to  the  Court  Nathaniel  Wield,  Factor,  29th  Nov. 
1861,  p.  44. 

Special  Powers- Circumstances  in  which  special  powers 

were  granted  to  the  factor  loco  tutoru  of  a  peer,  to  purchase 
the  library  and  pictures  in  the  principal  seat  of  the  family 
in  Scotland,  described  as  being  properly  of  the  nature  of 
heirlooms  ;  and  also  certain  furniture  in  that  house,  the  ac- 
quisition of  which,  it  was  expected,  would  conduce  to  the 
letting  Of  the  house  Boyle.  petilioner.28t.hFeb.  1862,  p.  285. 
FACTOR'S  UEH -See  Principal  and  Agent. 
,FEE  AND  LIFERENT— bee  Pro  Indittto  Right.     Trtat. 

usU-A  party  died,  leaving  a  trust-settlement,  by 

**"  HJtutcd  his  widow  liferentrix  of  his  whole  pro- 

J*wliidi  consisted  of  shares  In  two  joint-stock 

inies,  the    dividends  on  which  were  paid 

lister*  sold  both  the  stocks  between  the  terms 

ia  of  the  sales,  £10  per  share  was  paid  ex. 

fj  of  dividend ;"  in  the  other,  a  slump  sum  was 

ar  of  the  shares.    In  the  first  case,  no  di- 

ftid  bj  the  coiuimtiy  at  the  end  of  the  year ;  in 


*vm 


the  second,  a  dividend  was  paid.  The  trustees  having  msii- 
taJried,  that  the  whole  sums  realized  by  the  sales  fell  to  t, 
considered  as  capital,  and  that  the  widow,  under  bar  Da- 
ren t,  was  not  entitled  to  any  part  thereof — Urld  thitpon 
of  the  price  waa  paid  as  consideration  (or  the  dividend  a. 
peeled  at  the  end  of  the  year,  and  that  the  widow,  irafe 
her  liferent  right,  was  entitled  to  payment  out  of  the  price, 
In  the  first  case,  of  such  a  proportion  of  the  £10  per  (fev, 
paid  In  lieu  of  dividend,  as  effeired  to  the  proportiou  efoe 
year  during  which  the  trustees  held  the  stock  ;  and,  it  it/ 
second  case,  of  a  sum  equal  to  the  like  pro  portion  of  •> 
dividend  paid.  Donaldson  t>,  Donaldson's  Trustees,  lit 
Dec  1861,  p,  78. 

FETTERS— See  Entail    ' 

DEFECT  IN— See  Entail 

FEU  — See  Entail  Amendment  Act  (\MS). 

PEU-CHaBTER  —  Personal  Obligation  — Ground. AlbwI- 
Wheve  the  proprietor  of  lands  disponed  them  forp»™«,l 
of  n  feu-duty,  and  the  dispones  granted  a  separate  deed  «*■ 
taining  a  personal  obligation  for  payment :  Terms  of  A** 
under  which — Htld,  that  the  personal  obligation  sabBtM 
against  the  disponee  only  so  long  as  ba  remained  propriety 
of  the  lands,  and  determined  on  bis  tons  jSefe  alieDstiosif 
them.  King's  College  of  Aberdeen  v.  Hav,  and  Browr.1 
Trustees  o.  Webster,  11th  March  1862,  p.  342. 

FEU-CONTBACT— See  Inae. 

FIMIING3—  See  Gamo.     Sea, 

FOREIGN— See  Confirmation.  Evidence.  JoimStaet  data? 
Judicial  Factor.    Jurisdiction.    Sale 

—  Domicile —  Alien  —  Legitimation  —  Summons—  So>- 

vancy — A  person  born  in  Scotland,  and  proprietor  of  iml 
there,  went  to  America,  where  he  remained  tor  msar  ran 
and  died,  having  married  on  deathbed  a  woman  wi»  hid 
borne  him  a  child  in  America.  It  being  alleged  tii I  toe ilt- 
i-easedbad  remained  abroad  only  foTa  torn pornrypaTpmand 
bad  all  along  retained  the  intention  of  ultimately  rsraraing 
to  Scotland— Question,  1.  Whethertbe  allegations  were  rele- 
vant to  Infer  that  the  party  was,  at  the  date  of  the  nmninir, 
a  domiciled  Scotsman,  and,  if  so,  whether  tie  swntsge  h- 
gitimated  Ilia  child  in  Scotland  f  2.  Whether,  apposing 
the  child  to  have  been  so  legitimated,  he  fell  sndei  the  ope- 
ration of  the  statutes  naturalising  the  foreign  beru  dukbtn 
of  British  subjects,  so  as  to  be  capable  of  succeeding  to  land 
in  Scotland  !    Shedden  o.  Patrick,  10th  March  IBM,  p.  33). 

Testament — Domicile —  A  Scotsman  domiciled  in  s 

colony  in  which  the  law  of  England  prevails,  left  abotogrspl! 
will.  His  trustees  raised  a  muUiplepoindingfbrtlie  psxpett 
of  obtaining  a  judicial  construction  of  it  In  answer  ta  i 
remit  from  the  Court  of  Session,  who  considered  that  msoi" 
of  English  or  foreign  law  might  be  involved,  an  Eagltt 
lawyer  returned  an  opinion  fixing  a  construction  upon  lit 
settlement  In  an  additional  opinion  under  a  second  rear. 
inquiring  whether  the  construction  of  the  will  was  praiSl 
and  exclusively  a  question  of  English  law,  depending  oust 
technical  rule  of  English  practice,  he  returned  an  answa* 
the  negative,  and  explaining,  that  the  construction  of* 
"ill  was  a  question  on  which  the  Judge  of  any  Coon  * 
venunt  with  the  language  in  which  the  will  was  inisM 
was  entitled  and  bound  to  give  bis  judgment,  sweordof  * 
hi*  understanding,  and  the  plain  interpretation  of  tha  vsfe 
used— 6W,  (by  a  majority  of  the  whole  Court),  Us** 
construction  of  the  will  adopted  by  the  English  lawysrsf, 
not  binding  on  the  Court,  and  that  they  were  entrtiisiii 
bound  to  construe  it  Mwmsclves.  Thomson's 
Alexander,  18th  Dec.  1861,  p.  10L 


was  executed  by  a  Scotsman,  who  had  resided 
many  years,  and  who  described  himself  as  resident  in 
He  was  possessed  of  a  lauded  estate  in  Scotland. 
was  correctly  executed  according  to  Scotch  form. 
tees  appointed  were  alt  resident  in  Scotland — stnd 
was  to  receive  effect  there-  Held  that  the  deed  mi 
strued  according  to  the  law  of  Scotland. 
well,  6th  Feb.  1862,  p.  221. 
FRAUD— Bee  A  pent  and  Principal.    Cotiio.    Email, 
'"    '  Title  to  Sua. 


autr  bnd  been  granted  in  consideration  of  a  gambling  debt, 
the  defender  excepted  to  the  charge  in  respect  the  Judge 
did  not  tell  the  Jury  that  the  defender  tu  not  bound  to 
prove  (he  consideration  given  for  tbe  bond,  and  that  the  pre- 
sumption was,  that  it  was  Riven  for  value  until  the  contrary 
were  established  by  the  pursuer — Held  that  tbe  direction 
craved  was  foreign  to  tbe  case,  and  exception  disallowed. 
Ainslie  u.  Sutton,  18th  Dec.  1861,  p.  79. 

GAME— Fishings— Locality— Entail— Provision  to  Wife— A 
dettd  of  entail  empowered  the  heirs  i  n  possession  of  the  estate 
"to  provide  and  infeft  their  wives,  by  way  of  locality  alien - 
arly,  in  competent  liferent  provisions,  the  same  not  exceed- 
ing a  fourth  part  of  the  said  hinds  and  estate."  A  disposi- 
tion of  locality  having  been  granted  under  this  permissive 
power,  with  a  clause  of  parts  and  pertinents—  Held,  1.  That 
it  carried  in  favour  of  the  widow  an  exclusive  right  of  shoot 
ing,  hunting  and  fishing  (except  salmon-fishing),  oyer  the 
locality  lands.  2.  That  the  value  of  these  shootings,  although 
they  bad  never  been  let,  was  to  be  taken  in  compute  in  ascer- 
taining whether  the  provision  made  by  the  disposition  ex- 
ceeded one-fourth  part  of  the  lands  and  estate.  Menzies  v. 
Meruies,  11th  March  1862,  p.  865. 

GIVING  TIME— See  Hart,  Liability  of. 

GBOUND- ANNUAL— See  Feu-Charter. 

GROUNDS  AND  W ABBAS  TS  —  See  Poinding  the  Ground. 
Saline,  Registration  of. 

GUARANTEE— Contract— The  respondent  applied  to  the  ad- 
vocator, a  tradesman,  to  ventilate  four  rooms  In  his  bouse. 
Two  plans  were  mentioned  in  conversation  between  the 
parties,  the  one  ultimately  selected  by  tbe  employer  having 
been  suggested  by  the  tradesman.  Held  (on  considering  tbe 
evidence  and  deposition  by  the  tradesman  nnder  a  reference 
to  oath)  that  the  tradesman  had  undertaken  to  ventilate  the 
employer's  rooms ;  that  the  apparatus  put  in  by  him  for  that 
purpose  was  an  experiment ;  that  be  had  not  informed  the 
employer  of  this  fact;  aud  that  tbe  apparatus  having  proved 
a  total  failure,  he  was  not  entitled  to  recover  tbe  expense  of 
fitting  it  up.    Finlay  v.  Outram,  16th  Nov.  1801,  p.  10. 

H 
HALP  BLOOD  AND  FULL  BLOOD-See  Comtruetion. 
HAVER— See  VMgatct. 

HEIR  AND  EXECUTOR— Collation— Confirmation— Intro- 
mission— Mora—  Circumstances  in  which  confirmation  as 
executor-dative  qua  nearest  of  kin,  and  Intromission  with 
moveables  by  the  heir  in  heritage,  were  held  to  be  mere 
administrative  proceedings  for  ingathering  tbe  executry 
funds  in  pursuance  of  a  family  arrangement,  and  not  to  im- 
port collation  of  tbe  heritage  Mitchell  o.  M'Michan,  13th 
Jan.  1662,  p  160. 

Belief— Expenses — Certain  litigations  having  taken 

place  between  a  tenant  and  the  representatives  of  his  land- 
lord in  reference  to  an  obligation  for  repairs,  which  they  de- 
nied, it  was  found  that  they  were  liable  in  tbe  same,  tbe 
ex  editor  being  bound  in  the  first  instance.   The  heir  having 
then  claimed  relief  from  the  executor  of  tbe  whole  sum  re- 
quired for  the  repairs,  as  also  of  the  expenses  incurred  by 
him  in  the  litigation,  the  executor  pleaded  that  tbe execntry 
fond  was  more  than  exhausted  by  the  sum  required  for  re- 
pairs, and  that  be  was  not  liable  in  excess  of  that  fund  : 
Circumstances  in  which — Held  that  the  executor  was  not 
liable  beyond  the  executry  fund  ;  and  ohterved,  that  it  would 
require    the  strongest  case   possible  to  mak«  the  executor 
liable  in  snob  excess.  Benton  u.  Bucban,  14th  Nov.  1851,  p.  7. 
[EIH  OF  LINE-Sce  Beire,  Liability  of . 
IE1B  OF   PROVISION— See  Uein.  Liability  of. 
IEIBS,  LIABILITY  OF— Heir  of  Line— Heir  of  Provision- 
Bond,  Personal — Belief — Giving  Time — A  debtor  in  a  per- 
sonal bond  died  leaving  an  heir  of  line  and  an  heir  of  pro- 
vision.     Tbe  creditor  took  a  bond  of  corroboration  from  the 
heir  of  line  on  condition  of  superseding  payment  for  about 
six  months.    On  the  subsequent  bankruptcy  of  the  beir  of 
line,  tbe  creditor  sued  the  heir  of  provision,  who  pleaded  in 
defence,   that  he  was  liberated  by  the  agreement  to  give 
time  to-  the  heir  of  line,  the  primary  debtor — 1.  Plea  repelled, 
in  respect  of  the  turms  of  the  original  bond,  ami  of  tbe  bond 
ot  corru  T  -a  ration;  and  /petition.  How  far  the  doctrine  of  giving 
time  is  applicable  to  obligants  standing  respectively  In  the 
potation  of  belr  of  line  ana  heir  of  provision  1  2.  Terms  of  b 
special   burden  laid  upon  the  heir  of  provision  by  a  codicil 


to  a  settlement,  under  which  he  succeeded  to  an  estate  in 
thai  character,  which,  in  any  view  of  the  above  plea,  were 
held  sufficient  to  infer  liability  for  the  debt.  Stuart  n.  Camp- 
bell, Gth  Feb.  1852.  p.  217. 

HEIRS-PORTIONERS— Bee  Entail 

HEIRS  WHATSOEVER  AND  ASSIGNEES— See  Entail. 

HERITABLE  BOND— Sw  Bankrupt. 

HERITABLE  AND  MOVEABLE— Trust-Settlement— Clanse 
— Construction — A  party  left  a  trust-deed,  and  settlement, 
by  which  the  trustees  were  directed  to  convert  his  whole 
means  and  estate  into  cash,  and  to  invest  in  good  heritable 
security,  or  in  heritable  or  other  property  which  they  might 
deem  safe  and  secure,  the  whole  residue  for  behoof  of  his 
children  equally,  but  in  liferent  only,  and  to  their  heirs  aud 
successors  In  fee, declaring  that  It  should  be  in  the  power 
of  the  children  to  leave  and  bequeath,  by  a  deed  morn's  cavta, 
to  any  person  they  may  think  proper,  "  the  whole,  or  a  por- 
tion of  said  fee,  but  failing  such  bequest,  the  destination 
above  mentioned  shall  take  effect.  The  residue  of  the  estate 
was  invested  by  tbe  trustees,  part  on  moveable  and  part  on 
heritable  securities.  One  of  the  children  died  leaving  a  tes- 
tament, by  which  he1  appointed  hie  wife  his  sole  testamentary 
legalrix,  leaving  and  bequeathing  to  her  "  the  whole  goods, 
gear,  debts,  sums  of  money,  household -furniture,  and  whole 
other  moveables  whatsoever,"  that  might  pertain  or  be  rest- 
Ing-owing  to  him  at  the  time  of  his  decease — Held,  1.  That 
it  Is  not  necessary,  for  the  effectual  execution  of  a  power  of 
bequest,  that  the  deed  proceeding  upon  that  power  shall 
bear  express  reference  to  the  deed  conferring  it.  2.  That  the 
testament,  although  it  contained  no  reference  to  the  deed 
which  conferred  the  power  of  bequest,  carried  that  part  of 
the  testator's  share  in  bis  father's  estate  which  was  heritably, 
as  well  as  that  which  was  moveably  invested.  Miller  or 
Grierson  v.  Miller,  28th  June  1852.  p.  671. 

HOMOLOGATION— See  Acqmetcam.     Pro  Lndivito  Right. 

Acquiescence — Process — Poor — The  parish  of  A  raised 

an  action  in  the  Sheriff-Court  against  the  parish  of  B,  for 
relief  of  the  support  of  a  pauper,  on  the  ground  that  his 
settlement  was  in  the  parish  of  B.  The  Sheriff-substitute 
having  decided  that  the  parish  of  B  was  liable,  that  parish 
repaid  tbe  bygone  aliment,  and  continued  the  support  of  the 
pauper,  and  of  his  widow  and  children,  for  several  years  : — 
Circumstances  in  which,  reserving  the  effect  of  the  plea  on 
the  merits  of  the  petitory  conclusions — Held,  that  an  action 
by  the  parish  of  B  for  reduction  of  the  Sheriff's  judgment,  on 
the  ground  that  it  was  contrary  to  law,  and  that  the  parish 
of  A  was  truly  the  parish  of  the  pauper's  settlement,  and  for 
repetition  of  the  expenses  of  tbe  previous  action,  and  of  tbe 
aliment  disbursed,  was  not  barred  by  acquiescence  and  homo- 
logation.    Ha* well  r,  Fortune,  26th  Jane  1852,  p.  555. 

HONORARIUM— See  Eiprniti.     Protai. 

HUSBAND  AND  WIFE— See  Banh-vpt.   Factor  Loco  Absentia. 

Divorce  —  Expenses  —  Cbmpeusation  —  A    husband 

brought  an  action  of  divorce,  on  the  ground  of  adultery, 
against  his  wife.  The  action  was  defended  ;  but  the  pursuer 
obtained  decree.  While  the  suit  was  pending,  the  wife 
brought  a  counter  action  of  divorce,  on  the  ground  of  adul- 
tery, against  her  husband.  This  action  was  dismissed  sub- 
sequent to  the  decree  obtained  by  the  husband,  and  expenses 
were  awarded  against  her.  The  husband  having,  as  usual 
In  such  cases,  been  found  liable  in  the  expenses  of  bis  own 
successful  suit — Held,  however,  in  tbe  special  circumstances 
of  tbe  case,  that  he  was  entitled  to  setoff,  as  against  the  ex- 
penses in  which  be  was  held  liable,  tbe  expenses  found  due 
to  him  in  the  counter  action.  Craig  n.  M'Cubbin  or  Craig, 
1st  June  18S2,  p.  477. 

Marriage -Contract  —  Conjunct  Fee  and  Liferent  — 

Divorce— A  father,  by  the  antenuptial  contract  of  his  daugh- 
ter, to  which  he  was  a  party, conveyed  certain  lands  to  him- 
self in  liferent,  and  after  his  death,  to  his  daughter  and  her 
husband  in  conjunct  fee  and  liferent,  and  to  the  longest 
liver  of  the  two  in  liferent,  but  for  tbe  husband's  liferent  use 
only, — and,  In  respect  of  this  conveyance,  tbe  daughter  dis- 
charged provisions  due  to  her  under  under  her  parents'  mar- 
riage contract.  Infeftmcnt  was  taken  on  the  runrriage- con- 
tract. Tbe  daughter  was  divorced  by  her  hunband  during 
tbn  father's  life  ;  and,  on  ber  fathers  death,  she  claimed  the 
separate  liferent  of  one-half  or  the  estate — Htld  that  the  hus- 
band was  entitled  to  the  liferent  of  the  whole.  Thorn  v. 
Thorn,  11th  June  1862,  p.  516. 


I 

IMPLEMENT— See  Arbitration. 

IMPLIED  AGREEMENT— Implied  Mandate— Tide  to  Sue— 
Principal  and  Agent — Broker — Evidence — A  broker  who  was 
a  member  of  a  Stock  Exchange,  purchased  by  the  instruction! 
of  A,  who  was  not  a  member  of  the  Exchange,  100  railway 
shorea  for  A'*  behoof.  On  the  arisal  of  the  settling  day  (aflth 
May),  which  was  known  to  A,  no  funds  were  transmitted  by 
A  for  payment  of  the  purchase.  The  broker  threatened  a 
sale  in  conformity  with  the  rules  of  the  Exchange,  and  carried 
the  threat  into  execution  on  10th  June.  By  this  time  the 
aharea  had  fallen  in  value.  In  an  action  nt  the  broker1!  in- 
stance against  A,  to  recover  the  difference — field  that  the  bro- 
ker was  entitled  to  sell  tlie  aharea  without  applying  for  ju- 
dicial authority,  and  to  recover  the  sum  sued  for.  Cairns  v. 
Drummond,  9th  March  1852,  p.  309. 

IMPLIED  MANDATE— See  Iniptitd  A grument. 

IMPROVEMENTS—See&iiort.  EnUii  Amendment  Act  (1848.) 

INCORPORATION— See  Pooem*. 

1NKEFTMENT— See  Seawitrarioa,  Load. 

-  DATE  OF— See  Entail  Ammdmat  Act  (IMS.) 


tinn — Reinstatement — Waiver — Mora  -  -A  tradesman  residing 
in  E  linburgh  effected  an  insurance  against  Are  on  a  slock  of 
books  and  stationery  in  bis  shop,  with  a  London  office.  By 
n  memorandum  indorsed  on  the  policy,  the  insurer!  bad  an 
option  either  to  settle  the  loaa  in  money,  or  to  reinstate  the 
insured.  A  loss  having  occurred  under  the  policy — Circum- 
stances in  which — Held,  that  the  right  of  the  insurers  to  rein- 
state was  not  lost  either  by  waiver  or  mora.  Sutherland  ». 
Sun  Fire  Office,  22d  May  1852,  p.  440. 
INTERDICT— See  Patau.    Pomvion, 

INTERDICT— Competency— Landlord  and  Tenant— Leate— 
Possession  —Process — A  party  possessing  under  a  mineral 
lease  excluding  "  sub-tennnta,  assignees  and  creditor!,"  be- 
came bankrupt,  and  was  sequestrated  during  its  currency. 
At  the  date  of  sequestration,  be  owed  arrears  of  rent,  for  a 
portion  of  which  his  whole  machinery  and  mining  utensils 
were  subject  to  the  landlord's  sequestration.  The  landlord 
at  first  declined  to  allow  the  creditors  to  possess  under  the 
tease,  and  accordingly  the  bankrupt  remained  in  possession, 
find  assumed  a  partner  in  the  management  and  occupation 
i>f  the  minerals,  and  the  previous  rent  was  regularly  paid  by 
the  copartnery  to  the  landlord,  who  granted  receipts  to  the 
company  by  its  social  name,  during  a  period  of  nearly  two 
years  after  the  date  of  the  sequestration.  Thereafter  the 
landlord  agreed  to  admit  the  creditors  to  the  benefit  of  the 
lease ;  and  an  interdict  to  prevent  the  farther  occupation  of 
the  subjects  by  the  copartnery  having  been  applied  lor,  at 
the  joint  instance  of  the  landlord  and  the  trustee  in  the  se- 
questration, between  terms,  and  when  no  arrears  of  rent  were 
due  for  the  copartnery's  occupation  of  the  premises — Iltld  a 
competent  form  of  procedure,  and  its  prayer  granted,  on  the 
ground  that  the  copartnery  held  no  title  of  possession,  but 
merely  possessed  on  tolerance.  Borrows  and  Co.  v.  Oolqu- 
houn,  25th  Msy  1852,  p.  443. 

Process— Poor-La w — Held  competent  to  interfere,  by 

way  of  interdict,  to  prevent  parties  who  were  not  proprietors 
within  thepsrish  to  the  extent  and  value  required  by  the  act, 
from  acting  as  members  of  a  parochial  board.  Qilmour  t>. 
Craig,  18ih  Feb.  1853.  p.  361. 

INTEREST— See  Proving  the  Tenor. 

Expenses — A  debtor  against  whom  an  illegal  diligence 

had  been  executed,  obtained  a  verdict  of  damages  sgalnst  the 
charger,  which  was  held  to  carry  expenses.  Decree  for  the 
expenses  was  not  pronounced  till  some  years  thereafter,  when 
It  was  taken  in  name  of  the  agent,  who,  the  charger  being 
bankrupt,  raised  au  action,  and  was  found  entitled  to  the 
amount  of  tlie  same  from  the  messenger's  cautioner,  with  in- 
terest— Held  that  the  agent  was  not  entitled  to  interest  from 
the  date  of  closing  his  account  with  his  client,  but  only  from 
the  dale  of  the  decree  in  Lis  name.  Dykes  b.  Cullen,  13th 
July  ISSa,  p.  BIB. 

INTERIM  EXECUTION— See  Proem. 

INTERLOCUTOR— See  Proeta. 

INTERLOCUTOR  FINAL  HI"  INADVERTENCE  — See 
fl'daiming  Note. 

^TRO  MISSION— Sec  Stir  a.,d  Executor. 


ISSUE— See  Bankrupt.  ConfidtntiaTily.  Contract.  Csfcn.  JMa 
Pnviltae.     Bcdlmay.     Right  of  Way.     Slander. 

In  an  action  of  damages  at  a  tenant's  Instance  icuw 

a  landlord,  for  failure  to  put  a  farm  in  a  proper  stile  of  n- 
pair — Terms  of  an  issue  adjusted  to  try  thst  question,  tat 
V.  Hslfotir,  6th  July  1 852,  p.  590. 

Damages — Personal  Injury — A  workman  beinj  dtin 

up  in  a  hutch  suspended  in  a  coal-pit,  was  suddenly  pa?. 
tated  to  the  bottom.  He  raised  an  action  of  damages  ayat 
tlie  owners  of  the  pit  for  injuries  thereby  sustained.  Tit- 
fender  pleaded,  inter  alia,  that  the  pit  was  in  the  handi'i 
contractor.  Terms  of  issues  which  were  approied  of  ttui 
the  question — 1.  As  to  the  sufficiency  of  the  engine  islst 
chinery.  9.  As  to  the  liability  of  the  defender  for  the  <n> 
gence  of  persons  having  charge  of  it.  Philip  c.  Dim  i- 
July  1852,  p.  569. 

Minerals,  Reserved  Sight  to—  Feu-Con  tract— Dtaae 

— A  feued  a  piece  of  ground  to  B,  with  a  reserved  njkk 
work  minerals  on  payment  of  such  damage  as  might  lint* 
be  sustained.  The  feuar  was  taken  bound  to  build  km* 
and  fulfilled  that  obligation.  He  averred  that  the  nfc 
feued,  and  the  buildings  which  he  had  erected  thereon, « 
injured  by  A'a  ruining  operations — Terms  of  iisuetid.miBis 
try  that  question.    Howie  «.  Campbell,  29th  Jan.  1  Si!,  p.  1st 

Salmon-Fishings—  Terms  of  nn  issue  approred  rftlH' 

the  question  as  to  the  extent  of  a  grant  of  sslnim-haf 
Koss  e.  Ross,  25tli  Juno  189!,  p.  553. 

Service,  Reduction  of — A,  the  nephew  of  a  partj  j- 

ceased,  was  aerved  his  heir-al:law  iu  genera)  in  till  1 
averred  herself  to  be  the  lawful  daughter  of  the  dtcatl 
(which  averment  was  disputed  by  A),  and  ™  ■rod  te- 
st Jaw  in  general  to  the  deceased  in  1843.  Each  part! nisi 
a  reduction  of  the  other's  service — Form  of  isae  sbstsl  a 
trial  of  the  question  of  propinquity.  Gilcbiin  or  Wiisor. 
Whicker.  16th  June  1852,  p.  554. 

Slander — Jury  Cause — In  an  action  of  dinaj»t» un- 
der, against  the  owner  of  a  newspaper,  on  acctxntt  of '•*•* 
ment  published  therein,  which  the  pursuer  sllepd  W" 
thoiuuendo  that  he  had  been  placed  at  tlie  hr «"  *■*£ 
court,  charged  with  receiving  and  retsirht  «*«  I** 
knowing  them  to  be  stolen,  or  under  a  criminl  dwp  •* 
nected  will)  or  involving  the  dishonest  receipt  ■'*'''? 
stolen  goods — Held,  under  an  issue  stating  tot  mew  " 
that"  of  having  been  a  prisoner  at  the  (jarof  tbpda«»n, 
charged  with  a  criminal  offence,  and  as  having  obtsicei  pet 
sesniunof  pledged  goods  by  improper  or  unla>nrtm«»* 
uudercircumsUncesinferrlng  criminal  cc^uct.'UaaditpV' 
suerwus  not  entitled  to  maintain  to  the  jury  aa  ■*"■? 
receipt  of  the  goods  knowing  them  lobe  stolen;  sodpr^n 
issue  amended,  so  as  to  embody  the  precise  wonli  of  un- 
cord.    Scnuller  ■>.  Gunn.  25th  June  1852,  p.  551 

ISSUE,  ADJUSTMENT  OF— See  Reltctmty. 

J 
JOINT  ADVENTURE— Pee  Judicial  Factor,  Beuicf. 
JOINT  STOCK  COMPANY— See  Contract.    Proof- 

Partnership— Jurisdiction— Foreign— Btsmtt  "* 

12  Viit.c.  45;  I3and  13 Vict.c.  108— Process— Theo"" 
of  an  English  joint-stoek  company  raised  an  action  aiuta"" 
shareholders  resident  within  the  jurisdiction  of  the  <-"** 
Session,  individually,  for  payment  of  the  company  d**" 
pleaded,  that  his  action  was  good  although  be  h^""  * 
constituted  the  debt  against  the  company,  in  respect  taw 
the  law  of  England,  it  is  impossible  to  coostitDte  i* 
■gainst  a  company.  Subsequent  to  the  raising  oftbe**? 
application  having  been  made  in  England  for  »ind'wg^* 
company,  under  the  statutes  provided  for  that  purpose--" 
cumataoces  in  whii-b  the  Court  aisled  procedure  in  «•"■" 
nntil  application  should  be  wade  by  the  pursuer  an*** 
Winding-up  Acts.  Edinburgh  and  Glasgo*  Banks,  a™ 
14th  Feb.  1852,  p.  273. 

"  " " 1ULTEI 

»dby  ol._  _ 

the  other  Judges  for  their  opinion.  One  of  the  Jnfa" " 
had  returned  an  opinhm.  died  without  signing  the  t"*rJ5 
and  before  the  case  come  to  be  advised.  The  Cosrtim" 
out  his  vote,  and  reckoned  that  of  his  successor.  Tasm" 
Trustees  d.  Alexander,  18th  Dec.  1851,  p.  101. 
JU1HCIAL  FACTOR— See  Proem.  yg 
Circumstances  in  which  the  Coon  retaotid  ■  )* 


factor  for  nan-compliance  with  the  act  of  sederunt  1730,  and 
remitted  his  accounts  to  tlie  Accountant  or  Court.  Stewart 
9.  Mfjiven.  10th  Feb.  1852,  p.  233. 
JUDICIAL  FACTOR— Circumstances  in  which,  a  judicial  fac- 
tor haling  failed  to  lodge  accounts  is  urdered  by  the  Court 
on  report  from  the  Accountant,  was  fined  ten  guineas,  with 
expenses.     A  B,  compearer,  1th  June  1BS2,  p.  483. 

Foreign — Protest — Trust — Tlie  trustees,  on  a  trust- 
estate  which  consisted  partly  of  real  and  personal  property 
in  England,  and  partly  of  heritage  in  Scotland,  having  dis. 
agreed  as  to  (he  course  of  procedure  to  be  adopted  in  carrying 
out  the  trust,  and  application  having  been  made  to  the  Court 
of  Chancery  in  England  to  hare  the  trust-estate  administered 
under  the  authority  of  that  Court — Circumstances  in  which 
tbe  Court  appointed  a  judicial  factor  for  the  management  of 
the  estate  Id  Scotland,  with  power  to  carry  out  Ilia  purposes 
Of  the  trust     Foibes  e.  Forbes.  Hth  Feb.  1852,  p.  248. 

Title — Held  that  a  judicial  factor  has  no  title  to  pray 

for  a  recal  of  (he  factory  and  sequestration.  Robertson  v. 
Graham,  Tth  July  1852.  p.  601. 

Title  and  Interest — A  testa nwntary  executor  having 

invested  the  executry  funds,  went  abroad.  The  beneficiaries 
under  the  settlement  presented  a  petition  for  the  appointment 
of  a  judicial  factor,  on  the  ground  of  the  absence  of  the  exe- 
cutor, and  also  that  he  had  sent  a  mandate  to  litis  country 
with  instructions  to  employ  tbe  executry  funds  in  the  pay- 
ment of  his  own  private  debts,  and  to  remit  the  halince  to 
him.  It  appeared  Intro  tbe  statement  in  the  petition  that 
the  fund  had  been  invested  In  this  country,  and  secured  by 
arrestment  at  tlie  petitioners'  instance.  The  Court,  before 
farther  procedure,  appointed  intimation  to  tbe  executor, 
Dean  .petitioner,  8th  June  1852, p.  490. 

Trust — The  widow  of  a  deceased  trustee  had  obtained 

an  assignation  to  an  heritable  security  over  tbe  trust-estate. 
Tlie  trust  had  lapsed  by  the  death  of  the  trustees,  and,  owing 
to  a  detect  in  tlie  bond,  the  holder  of  it  could  not  bring  the 
property  to  sale.  He  presented  a  petition  for  the  appoint- 
ment of  a  judicial  iactor,  which  was  opposed  by  the  benefi- 
ciaries under  the  trust,  on  the  ground  that  no  trust-purpose 
remained  unlulfllled,  and  that  the  only  thing  which  now 
required  to  be  done  was  to  call  tlie  deceased  trustee's  repre- 
sentatives to  account — Petition  granted.  Keid  or  Shaw  t>. 
Mackintosh  or  Steele.  21st  Feb.  1852,  p.  266. 
COMPETITION  FOR- Expenses-Two  parties  com- 
peted for  the  office  of  judicial  factor  toco  abicmii — Held  that 
neither  the  expenses  of  the  unsuccessful  candidate,  nor  the 
expense  occasioned  by  the  competition,  could  be  made  a 
charge  on  the  estate.  Brown,  petitioner,  11th  June  1862, 
p.  613. 

RECAL  OF— Mora-^Iolnt  Adventure— Three  parties 

entered  into  ft  Joint  adventure  to  execute  railway  contracts. 
One  of  the  three  joint  ad  venturers  died  after  the  completion 
of  certain  contracts,  and  while  one  of  them  was  still  pending. 
A  large  balance  was  due  by  the  railway  company  to  the  joint 
adventurers,  and  formed  the  subject  of  osubmission  between 
tbuniand  the  company.  The  executor  of  the  deceased  partner 
applied  for  tbe  appointment  of  a  judicial  factor  to  manage 
the  matters  of  the  joint  adventure,  with  the  view  to  a  speedy 
settlement  and  winding  up.  No  allegation  of  fraud  or  in- 
solvency was  made  against  the  surviving  partners.  The 
Court,  in  respect  of  delay,  granted  the  application.  Young 
v.  Collins  and  Feely,  Hth  Feb.  1862,  p.  253. 
JUDICIAL  FACTORS— See  Pvpitf  Protection  Act. 
JURISDICTION— See  Casio.  Joint-Stock  Company.  Justice  of 
Plant. 

- Tbe  defender  in  an  action  for  debt,  resided,  and  was 

domiciled,  in  England.  He  was  a  beneficiary  under  a  Scotch 
trust-deed  conveying  heritable  property  to  trustees  with  di- 
rections to  sell;  and  was  also  a  claimant  In  a  multiplepoind- 
ing  rained  by  the  trustees  In  order  to  wind  up  tbe  trust- 
estate — Held  that  these  circumstances  were  not  sufficient  to 
ci e ate  jurisdiction  against  him.  Bell  d.  Stewart,  5th  June 
1852,  p.  488. 
— —  —  Civil  and  Criminal —Suspension — Diligence— Fioeess— 
Statute  1  and  2  Vict.  c.  1 14,  §  30— Suspension  of  an  order  for 
imprisonment  in  tonus  of  the  diligence  act,  for  unlawful  In- 
tromission with  poinded  effects,  held  competent  In  the  Court 
of  Session.    Jaffrtvy  n.  Duncan,  Ttli  Feb.  1852,  p.  22!). 

Justice  of  Pence— Entail  Amendment  Act  1848—  Held, 

(after  consulting  English  counsel),  that  a  Scotch  justice  ct  the 


peace  may  competently  act  in  England  in  taking  an  affidavit 
in  reference  to  tbe  Entail  Amendment  Act.  Kerr  o.  Marquis 
of  Ailsa,  12th  June  1862,  p.  621. 

JTJIUSDICTION  — Process  — Foreign— Where  an  action  was 
raised  for  payment  of  the  balance,  being  less  than  £25,  to' 
maining  due  on  a  promissory- note  granted  by  three  parties, 
one  of  whom  had  since  left  Scotland— Held  that  the  action 
was  properly  directed  against  the  whole  parties  as  defenders, 
the  absent  one  being  edictally  cited, — and  was  competent  in 
the  Court  of  Session.  Brown  v.  Hunter,  17tb  July  1852,  p.  64C. 

JURY  CAUSE— See  BiU  of  Exception*.  Contract.  Damage*, 
Special  Diligence.  Evidence.  Expense*.  Gambling  Debt. 
Item.  Malice.  Privilege.  Frvcite.  Proof,  Relevancy  of.  Right 
of  Way.     Sl/mder. 

Bill  of  Exceptions — Process — Where  a  Judge  appends 

a  note  to  a  bill  of  exceptions,  and  adhibits  his  signature  only 
at  the  end  of  the  note— Question,  If  the  note  forms  part  of  the 
bill  of  exceptions?  Ainslie  e.  Sotton,  13th  Dec  1851,  p.  79. 

Bill  of  Exceptions— Surprise— New  Trial— Process— A 

bill  of  exceptions  having  been  taken  on  tbe  ground  that  an 
element  of  damage,  to  which  the  Judge  directed  tbe  atten- 
tion of  tbe  jury,  was  not  in  the  issues,  and  the  exception 
having  been  disallowed — Opinion,  That  tbe  party  excepting, 
having  taken  his  exception  on  the  ground  of  Incompetency, 
was  not  barred  from  demanding  a  new  trial  on  the  ground 
of  surprise,  though  he  bad  not  taken  any  exception  on  this 
more  limited  ground.  Snare  e.  Earl  of  Fife's  Trustees,  18th 
June  1852,  p.  589. 

Countermanding  Trial —Process.   Qilmour  e.  Gllmour's 

Trustees,  1 1th  March  1852,  p  804. 

NewTiial— Expenses—  Process— In  an  action  of  dama- 
ges, in  which  a  verdict  was  returned  for  the  pursuer — Nature 
of  record  and  proof  In  regard  to  which—  Held,  tbat  part  of 
tbe  case,  involving  an  Important  element  of  damage,  had 
not  been  properly  investigated  or  satisfactorily  tried,  and  a 
new  trial  allowed  on  payment  by  the  defender  of  the  expenses 
of  the  former  trial.  Snare  v.  Earl  of  Fife's  Trustees,  18th 
June  1852,  p.  589. 

Notice — Process — Opinion,  That  the  expiry  of  ten  dsys 

from  and  after  the  adjustment  of  the  issues,  without  notice 
of  trial  by  the  pursuer,  entities  the  defender  to  give  notice 
only  when  such  trial  is  to  proceed  before  the  Lard  Ordinary 
during  session  ;  and  that  when  the  issues  have  been  adjusted 
by  the  Inner-House,  the  defender  is  entitled  to  give  notice  of 
trial  only  when  the  pursuer  forfeits  his  lead  by  allowing  the 
ensuing  sittings  to  elapse,  M'Cowan  o,  Wright,  17th  July 
1852,  p.  6S2. 

Process— Statute  13  and  U  Vict.  §§  40,  41.    M'Millan 

JUSTICE  OF  PEACE-lSee  Jurisdiction.    Public. 

< Jurisdiction — Entail  Amendment  Act — Question,  Whe- 
ther a  Scotch  Justice  of  Peace  can  competently  act  in  England 
in  taking  an  affidavit  in  reference  to  the  Entail  Amendment 
Act?  Kerrv.  Marquis  of  Ailsa,  18  th  Dec.  1851,p.  98. 

SMALL-DEBT  DECREE— Bee  Slander. 


LANDLORD  AND  TENANT— See  Interdict.    Proesw. 

Acquiescence — A  tenant  possessed  under  a  written  mis 

sive  for  seven  yean,  and,  on  its  expiry,  he  continued  to  pos- 
sess by  tacit  relocation.  Hs  averred  that,  after  expiry  of  tbe 
missive,  he  was  deprived  of  the  possession  of  forty  acres  of 
muor-land ;  but  It  appeared  that  he  had  possessed  for  five 
years  afterwards,  paying  the  same  rent,  without  diminution, 
and  without  protest — Held  tbat  all  claim  of  damage  for  the 
alleged  deprivation  was  barred  by  acquiescence,  Baird  *, 
Graham,  6th  March  1852,  p.  314. 

Lease—  Stamp. — The  tenant  under  a  lease  by  which  he 

was  hound  to  remove  at  a  certain  term  on  receiving  legal 
naming,  hairing  granted  a  letter  dispensing  with  tbe  same — 
Held  that,  the  lease  being  stamped,  tbe  letter  did  not  require 
a  stamp.     Bain  v.  Stewart,  14th  July  1852,  p.  621. 

Lease— Title  tnd  Interest— A  tenant  died  three  years 

before  tbe  expiry  of  the  lease.  His  heir  was  then  abroad, 
and  did  not  return  home  till  after  tbe  expiry  of  the  lease. 
Three  months  after  the  tenant's  death,  the  landlord  re-let  the 
farm  fur  nineteen  years  at  an  advanced  rent.  Tbe  heir,  on 
his  return,  cl.iimed  the  surplus  rent  thus  realized  by  the  land- 
lord —Held  that  he  could  not  recover.  Watt  v.  Duff,  17th 
June  1852,  p.  533. 


LANDS  CLADSES  CONSOLIDATION  (SCOTLAND!  ACT 
—  See  Expenio.     Minor.     Raibeay. 

LEASE— See  Interdict.    Landlord  and  Tenant. 

LEASE  OF  ENTAILED  LANDS  UNDER  A  PRIVATE 
ACT— See  Entail 

LEGACY— See  Voting. 

Clause— Construction— Vesting — A  testator  settled  his 

whole  means  anil  estate  upon  trustees,  in  trust  to  pay  the 
whole  annual  proceeds  to  his  wife  during  ber  lifetime.  He 
bequeathed  a  legacy  to  A,  payable  six  months  after  the  death 
of  the  liferentrix.  The  legatee  survived  the  testator,  but 
predeceased  the  liferentrix.  Held  that  the  legacy  vested, 
and  that  tiis!  provision  in  the  deed  was  only  a  postponement 
of  the  term  of  payment, — notwithstanding  certain  terms  in 
other  clauses  of  the  deed  wbieli  seemed  to  indicate  an  oppo- 
site Intention  on  the  part  of  the  testator.  Sterling  v.  Baird's 
Trustees,  13tb  Hot.  1852,  p.  I. 

Presumed  Intuition— A  party  executed  a  troll-settle- 
ment, by  which  he  directed  one  of  four  houses  to  be  conveyed 
specially  to  each  of  bis  nephews.  One  of  the  houses  having 
been  required  by  a  railway  company,  they  gave  notice,  under 
their  act,  to  the  testator,  and  the  price  agreed  on  having  been 
paid,  he  executed  a  disposition  in  their  favour,  on  which  the 
company  were  infeft.  Upwards  of  a  year  after,  the  testator 
died  without  having  made  any  alteration  on  his  settlement. 
Held  that  the  nephew,  to  whom  the  house  had  been  destined, 
had  no  claim  for  the  valne.  Chalmers  v.  Chalmers,  11th 
Nov.  1851,  p.  19. 

LEGITIM— Testament— Approbate  and  Reprobate-  -A  father 
left  a  settlement  il inputting  his  whole  property  to  trustee*,  to 
be  by  them  conveyed  to  hi*  children  in  equal  shares, — if  sons, 
on  their  attaining  twenty-live  years  of  age, — if  daughters,  on 
their  marriage  or  majority, — but  till  which  periods  respec- 
tively it  was  held  the  eliares  did  not  vest.  Certain  of  the 
children  having  died  in  pupillarity,  the  survivors,  in  claiming 
lor  their  own  share  under  the  trust-deed — Held  not  entitled 
to  claim  also,  as  representing  the  deceased  children,  the  sum 
which  the  latter  might  have  claimed  as  legitim.  Stewart  v. 
Stewart,  2uib.  Dec.  1631,  p.  136. 

Vesting — Parent  and  Child— Personal  Bar— A  mer- 
chant left  a  settlement,  by  which  be  conveyed  his  whole  pro- 
perty to  certain  parties  named  as  trustees,  aud  also  as  tutors 
and  curators  to  his  children,  directing  them,  during  his  widow's 
life,  to  make  payments  to  liar  annually,  for  her  own  support 
and  that  of  each  of  the  children,  and,  uu  her  death,  to  divide 
the  whole  among  the  children  equally.  The  widow  repudia- 
ted the  settlement,  took  one-third  of  the  free  execulry  as  jut 
relittit,  and,  under  a  submission  entered  into  between  her  and 
the  trustees,  was  found  entitled  to  much  larger  annual  pay- 
ments for  the  support  of  the  children,  than  were  authorized 
by  the  settlement.  All  the  children  liaving  died  in  minority, 
except  one  daughter — Held,  1.  That  besides  her  own  share  of 
legitim,  she  was  entitled,  as  representing  her  deceased  bro- 
thers and  sisters,  to  claim  the  share  of  legitim  that  each  of 
them  could  have  claimed.  1.  That  she  was  thus  entitled, 
under  a  deduction  of  the  payments  made  under  the  decree- 
arbitral,  to  one-third  of  the  free  exocutry  of  her  father, 
with  interest  from  Ms  death,  but  not  to  the  profits  made 
thereon  by  the  trustees,  who,  under  powers  conferred  by 
the  settlement,  had  carried  on  the  truster's  business.  8. 
That  her  claim,  either  lu  her  own  right  or  as  executrix,  was 
not  barred  by  the  plea,  that  she  had  taken  benefit  by  the 
settlement,  in  respect  of  the  payment*  made  for  her  behoof 
under  the  decree-arbitral.  M'Murray  o.  H'Murray'*  Trus- 
tees, l?tb  July  1852,  p.  633. 

LEGITIMATION— See  Foreign, 

PEllSUBSEQUENSMATRIMONIUM— rarent  and 

Child — A  domiciled  Scotchman,  who  never  lust  his  Scotch 
domicile,  cohabited  in  England  with  an  Englishwoman,  whom 
he  afterwards  married  in  Scotland,  where  the  parties  sub- 
sequently resided — Held  that  children  bom  of  the  antenuptial 
intercourse  were  legitimated  by  the  subsequent  marriage. 
M'DouaUs  it.  M'Douall,  18th  Feb.  1852,  p.  262. 

LETTER  OF  CREDIT— See  Obligation. 

LIABILITY— See  Jfotfer  and  Servant. 

LIBEL — Privilege — Malice — A  clergyman  wrote  various  letters 
to  make  inquiry  as  to  rumours  concerning  a  party  who  had 
been  appointed  his  assistant  and  successor.  The  letters  con- 
tained defamatory  t>taluraeuts— Held  that  the  statements  were 
not  privileged,  to  the  effect  of  rendering  it  necessary  for  the 


pursuer  to  prove  malice.   Lockhart  d.  Cuming,  7th  Feb.  1  *V 
p.  888. 
LOAN — See  Agent  and  Principal. 
LOCALITY— See  Qante. 
LOCUS  PIKNITENTLE— See  Contra*. 
LUNATIC— See  Curator  Bonit. 
M 
MALICE— See  Erpemei.    Libel.    Slander. 
MANDATE— See  Obligation. 

Assignation — Title  to  Sue — Process— The  pnnutt 

an  action  of  damages  obtained  decree,  and  raised  sratir 
tinn  ez  capile  inhibi/ianii  of  a  conveyance  executed  hit> 
debtor  during  the  dependence  of  the  suit  In  which  d«n 
had  been  obtained.  He  then  went  abroad.  learingiEiii 
nation,  in  trust  for  his  own  behoof,  of  the  decree,  in  fine 
of  A  It,  with  power  to  use  his  name  in  all  or  any  proc-ri- 
injre  for  recovering  the  sum  contained  In  it — htldtimv* 
assignee  might  competently  be  sisteil  as  mandatory.  EM' 
art  v.  Kidd,  21st  Feb.  1862,  p.  2GB. 

Deposit — Proof— Condictio  IndebiH— C  hsiiug  mi 

a  claim  on  Y  under  an  alleged  guarantee  by  him  IbrCidot 
ings  with  a  party  who  had  become  bankrupt,  Y  pinltii 
mandate  on  the  trustee  to  pay  to  C's  clerk  a  dividend  in 
from  the  bankrupt's  estute  to  himself.  Thereafter,  C  ki- 
ing  raised  an  action  against  Y  for  payment  of  the  tiinr 
remaining  due  under  the  alleged  guarantee,  oier  and  ia» 
the  amount  of  the  dividend,  it  was  fraud  thai  he  hid  sis 
to  prove  the  guarantee,  and  Y  was  assoilzied.  Theresa 
Y  raised  an  action  against  C  for  repetition  of  the  dinJas, 
on  the  ground  that  the  same  waa  paid,  not  in  sstisdcixsil 
C's  claim,  but  merely,  with  a  view  to  prevent  saturnm*  L 
the  time,  to  lie  as  a  deposit  in  C's  hands  till  (be  diinoi 
guarantee  should  be  Settled.  Held,  that  the  psrurDtin- 
ing  been  made,  under  an  unconditional  mandate,  lotF1.' 
who  maintained  he  had  a  claim  against  him,  it  byrst  Ju 
prove  that  it  had  been  made  merely  as  adepaat-uriW 
he  had  failed  to  prove  the  same.  Young  a  CwpbeU,  IM 
Nov.  1861,  p.  31. 
MARRIAGE— See  Foreign. 
MARRIAGE-CONTRACT— See  Husband  tsatTrft 
MASTER  AND  SERVANT— Culpa—  Damages-TaspOr"- 
tor  of  a  coal-pit  found  liable  in  damages  for  the  deUhdij 
workman,  occasioned  partly  by  defective  machinery, jaw 
partly  by  the  negligence  of  the  deceased's  fcllo*  ■** 
men.  And  opinion,  That  the  English  doctrine,  rientj1 
workman  is  held,  under  bis  contract  of  empIojmeDi,to"* 
upon  himself  all  risks  arising  from  the  negligence  olbii*" 
low  workmen,  has  no  foundation  in'  the  Is*  of  Sodas- 
Rankin  e.  Dixon,  81st  Jan.  1652,  p.  184. 

Culpa— Liability— A  servant  was  instructed  bj  « 

master  to  take  a  horse  to  a  fair  fifty  miles  off,  to  ule.  W 
bis  wayto  the  plare  of  sale.the  aervaetpnttlMb*f«»"* 
pursuer's  stable  for  a  night's  lodging.  The  bona  •»  at « 
glanders,  and  communicated  the  disease  to  tbe  pa**' 
horses  in  the  same  stable,  by  which  again  it  was  eonfflis- 
cated  to  other  cattle,  in  consequence  of  which  both  ht™ 
and  cattle  were  destroyed.  In  an  action  against  the  sua* 
to  make  good  the  damage  thus  occasioned-  - UM  *■* 
to  aver  and  prove  that  the  servant  knew  ttst  ts»  I* 
under  his  charge  was  affected  with  the  disease,  sndt**- 
wos  not  necessary  to  prove  knowledge  against  ts*  aa*  . 
Baird  o.  Graham,  6th  March  16612.  p.  318. 

Culpa— Liability— In  an  action  against  *.  u>  w* 

the  expense  occasioned  by  the  culpable  negligence"* 

snh-coutrHctoi — Terms  of  an  agreement  between  a  * 

which  were  held  insufficient,  in  the  oircmnstfltic*  to  r*" 

the  defender,  A.  from  liability  for  B'e  act.    Nisbatt*  ■" 

and  Co.  8th  July  1862.  p.  606.  _,  j. 

MEANS  AND  SUBBTANCE—  See  Poor-Lot  Am****** 

MEDITATIO  FUO.dE  WARRANT— Ufflgenoe— lk*»j>J 

plication  lor  a  audit  alio  fugce  warrant,  the  debtor  W  aw* 

ed  to  be  imprisoned  until  he  should  find  caution*^" 

stshi,  under  a  penalty  equal  to  the  debt,  and  «*»  t*ll!"' 

the  expenses  to  be  awarded— Held,  1.  That  thewamni™ 

bod.    2.  That  it  could  not  be  amended  by  a  restrkW^ 

d.rred  on  the  part  of  the  creditor.    M'Cubbin  »■  rat*-"1 

.lime  1852.  p.  643. 

MESSENGER— See  Caution,  Hondo/. 

MINERALS,  RESERVED  RIGHT  TO— Sec  J*** 


MINOR— See  Exptnut.     Factor  Loco  Tutoris.    Prottu.     Pro 
ItuHviso  Right.     Tutor-Nominate. 

Curator  Bonis — On  a  petition  by  a  minor  resident 

abroad,  who  was  Dot  in  n  situation  to  make-  AD  effectual  no- 
mination of  curators — Tbc  Court,  although  she  had  not  been 
resident  in  Scotland  for  man?  yearn,  appointed  a  curator  btms 
to  her  In  reference  to  funds  in  Scotland.  Burns,  petitioner, 
13th  Dec.  1861,  p.  76. 

Entail — Railway — Curator  ad  Litem — Lands  Clauses 

Consolidation  (Scotland)  Act— Statutes  8  Vict  c.  19;  II 
and  12  Vict.  c.  86— Process — In  an  application,  under  the 
Lands  Clauses  Consolidation  and  Entail  Amendment  Acts, 
for  authority  to  apply  money  consigned  by  a  railway  com- 
pany as  compensation  for  land  taken  by  them,  in  payment 
of  money  laid  out  on  improvements,  one  of  the  heirs  on  whom 
service  required  to  be  made,  being  a  minor,  and  abroad,  the 
Court  declined  to  orderservice  to  be  made  on  his  father,  who 
was  one  of  the  other  heirs  on  whom  service  required  to  be 
made,  as  his  legal  guardian,  but  appointed  a  curator  ad  Wen 
to  the  minor,  and  granted  warrant  for  service  on  the  curator. 
Stirling  v.  Edinr.  and  Oiawow  Rail  war,  1 2th  Dec  1851,  p.  76. 
MISDESCRIFFIOS  OF  DEED-Sce  Entail,  Recording  of. 
MONTGOMERY  ACT— Sea  Entail, 
MORA  — See    lirir  and  Executor,     Imtranu   (Fin),  Policy  of  , 

Judicial  Factor,  Rtcal  of.  Sale. 
MORTIFICATION— Trust— Suspension  and  Interdict— Tho 
senior  bailie  of  a  burgh,  the  minister,  and  the  moderator  of 
the  presbytery,  were  a  officio  sole  trustees  of  a  mortification 
by  which  bursars,  in  greater  or  lesser  number  according  to 
the  state  of  the  fund,  were  to  be  maintained  at  the  public 
Grammar  School  of  the  burgh.  Thi  magistrates  of  the 
burgh  had  for  time  Immemorial  exercised  the  right  of  nam- 
ing bursars.  The  trustees,  without  cnnlnlting  the  magis- 
trates, reduced  the  number  of  bursars  from  18  to  0,  in  con. 
sequence  of  debt  incurred  in  the  administration  of  tho  trust- 
property.  In  a  suspension  and  interdict  at  the  instance  of 
the  magistrates — Held  that  the  reduction  of  the  number  of 
bursars  was  an  act  falling  within  the  trustees'  power  of  ad. 
ministration  ;  and  obtenei,  that  a  declarator  was  the  proper 
mode  of  ascertaining  the  rights  of  parties.  Magistrates  of 
Lanark  v.  Battiesmains  Mortification  Trustees,  17th  June 
1863,  p.  588. 
UIJLTIPLEFOINDING— See  Competition. 

N 
NEGLECT  OF  DUTY— See  Summon*. 
NEWSPAPER— See  SianaVr. 
NEW  TRIAL— See  Jury  Cauie.    Proa,,. 
NON-ENTRY— See  Superior  and  Venal. 
NOTICE— See  Jury  Came. 

0 
OATH  IN  REFERENCE—  Bee  Aeiignation.    Cuiio. 
Bill -Chamber— Process — In  a  suspension  and  libera- 
tion— Held  that  a  certificate  of  refusal  in  the  Bill-Chamber 
does  not  render  incompetent  a  reference  to  the  charger's 
oath.    Brown  if.  Ferguson,  4th  June  1852,  p.  486. 
OBLIGATION— See  Bankrupt.    Discharge. 

Mandate—Title  to  Sue — Summons — Relevancy—Letter 

of  Credit — A  bank  in  Glasgow  granted  to  A  a  letter  of  credit 
in  favour  of  B,  a  merchant  in  Liverpool,  on  a  bank  there. 
Tho  letter  arrived  in  Liverpool  during  B's  absence,  and  was 
duly  acknowledged  to  A  by  B's  clerk,  who  forged  B's  signa- 
ture, and  drew  the  money  from  the  Liverpool  Bank.  There- 
npon  A  and  B  having  brought  an  action  against  the  Glas- 
gow Bank  for  repayment  of  the  money — Held  that  the  pur- 
suers had  not  a  relevant  ground  of  action.    Orr  and  Barber 
b.  Union  Bank  of  Scotland,  81st  Jan.  1852,  p.  196. 
ONBKOSITY— See  Bill  of  Exchange. 
ONUS  PBOBANDI— See  Proof. 
P 
PARENT  AND  CHILD— See  Legitim.     Legitimation  per  Sabie- 
t     orient  Matrimomwn. 

PABTIES  NOT  CALLED— See  Title  to  Sue. 
PARTNERSHIP— See  Joint-Stock  Company.    Title  to  Sue. 

CONTRACT  OF— Construction— Clause— A  contract 

of  partnership  between  two  persons  provided,  that  "  if  any 
differences  shall  arise  between  the  partners,  all  such  are  here- 
by submitted''  to  arbiters  named.    One  of  the  partners  raised     . 
an  action  against  the  other,  the  defender,  alleging  a  series  of    | 


acta  by  hfm  as  wrongous,  and  with  the  view  of  compelling 

the  pursuer  to  quit  the  partnership,  and  setting  forth,  it 
particular,  that  the  defender,  with  the  view  of  destroying 
the  partnership,  hod  Improperly  obtained  sequestration  of 
the  firm,  on  the  pretence  of  its  insolvency,  when  it  was  in 
reality  perfectly  solvent.  The  action  concluded  for  repara- 
tion of  the  alleged  damage,  and  for  decree  against  the  defen- 
der to  implement  the  contract — Held  that  such  differences 
did  not  fail  within  tho  clause  of  reference,  and  that  the  ac- 
tion was  not  thereby  excluded.  Lauder  o.  Wingate,  Dtb 
March  1852,  p.  S21. 
PATENT— See  Agreemeid. 

Publication — Interdict — -A  party  obtained  a  patent  in 

England,  enrolled  the  necessary  tppecifieation  of  his  inven- 
tion, and,  some  months  thereafter,  obtained  a  patent  for  the 
Same  invention  in  Scotland.  Having  thereafter  applied  for 
interdict  against  a  party  alleged  to  be  infringing  his  Scotch 
patent,  the  respondent  objected  that  the  Scotch  patent  was 
invalid,  in  respect  that  the  enrolment  in  England  made 
publication  of  the  invention  in  Scotland,  previous  to  the 
Scotch  patent  being  applied  for.  Circumstances  in  which — 
Interdict  refused.  Brown  u.  Kidstou  and  Waters,  28th  May 
1852.  p.  401. 

PAWNBROKER— See  Evidence. 

PAYMEN  T— See  Proof. 

PERSONAL  BAR— See  Contract.  Decree  in  Abicnes.  Entail. 
Legitim.    Sale. 

PERSONAL  INJURY— See  /mm*. 

PERSONAL  LIABILITY— See  Trustee. 

PERSONAL  OBLIGATION— See  Feu-Charter. 

PERSONAL  PROTECTION— See  Proem. 

PETITION,  AMENDMENT  OF—  See  Entail  Amendment  Act. 

PETTY  CUSTOMS-SeeflojiaJBuroA. 

POINDING  THE  GROUND-Real  Diligence— Grounds  and 
Warrants — Process — In  an  action  of  poinding  the  ground  in 
the  Sheriff  Court,  execution  proceeds  immediately  on  the 
ex  tract-decree  of  the  Sheriff, — and  it  is  not  necessary,  in 
order  to  execution,  to  obtain  either  letters  of  poinding  from 
the  signet,  or  a  separate  precept  from  the  Sheriff.  Kennedy 
o.  Buik  and  Batehellor,  17th  Feb.  1852,  p.  157. 

POOR— See  Homologation. 

Poors'- Boll.  Galletly,  petitioner,  17th  July  185*.  p.  me. 

Poors' -Roll— Act  of  Sederunt  31st  Dec.  184!,  §§  2,  3— 

Certificate  of  Poverty — In  s  certificate  by  the  minister  and 
elders  in  regard  to  the  character  of  an  applicant  for  the  poors'. 
vM—Ucld  that  it  was  sufficient  for  them  to  state,  "  that  the 
applicant,  so  far  as  known  to  us.  has  hitherto  maintained  a 
good  character."   Dickson,  petitioner,  ISth  Jan,  1853,  p.  154. 

Settlement — Held  that  a  blind  woman,  who  bad  main- 
tained herself  in  a  parish  for  five  years,  partly  by  ber  own 
exertions,  and  partly  by  the  support  of  charitable  persons,  was 
not  Incapacitated,  by  this  private  aid,  from  acquiring  a  resi- 
dential settlement  In  that  parish,  under  the  76th  section  of 
the  Poor-Law  Amendment  Act  of  1845, — she  not  having  had 
recourse  to  public  begging,  and  not  having  applied  for,  nor 
obtained  parochial  relief  during  that  period.  Hay  v.  Fergu- 
son and  Lennox,  15th  Jan.  1852,  p.  155. 

POOR-LAW— See  Interdict. 

POOR-LAW  AMENDMENT  ACT— Assessment— Means  and 
Substance — In  Glasgow,  the  City  Parish  and  the  Barony 
Parish  had  adopted  the  assessment  on  means  and  substance, 
sanctioned  by  one  of  the  alternatives  of  the  34th  clause  of 
the  late  statute.  I.  A  mercantile  and  manufacturing  com- 
pany hail  their  manufactory  in  the  one  pariah,  and  their 
counting-house  in  the  other — Held  liable  to  assessment  in 
bo;h  parishes,  according  as  their  means  and  substance  were 
derived  from,  or  related  to,  the  occupancy,  trade  or  business, 
respectively  carried  on  In  each  of  the  parishes.  2.  A  minister 
of  the  Established  Church  performed  parochial  duties  in  the 
City  Parish,  and  resided  in  the  Barony  Parish— Held  assess- 
able In  the  City  Parish.  3.  The  procure  tor-use  si's  chambers 
were  situated  within  the  City  Parish,  and  his  residence  within 
the  Barony  Parish — Held  assessable  In  the  City  Parish.  4. 
A  journeyman  bookbinder  in  the  employment  of  a  firm  in 
the  City  Parish,  had  his  dwelling  in  the  Barony  Parish— 
Held  assessable  in  the  City  Parish.  Adams  o.  M'Lcrov,  Ha- 
milton and  Cu.  &c.,  18th  Dec  1851,  p.  114. 

POOR-LAW  ASSESSMENT— Statute  8  and  9  Vict.  c.  83, 
§§40.  86 — Summons — Relevancy — Damages — The  firm  of  J. 
and  A.  V.  were  entered  in  the  roll  of  assessment  for  poors'- 


rates  of  *  parish,  and  the  euro  assessed  not  having  been  paid, 
the  collector  made  up  a  list  of  defaulters,  in  which  he  entered 
the  names  of  J,  F.  and  A.  F.  aa  each  in  default  of  one-half 
tlie  mid  assessed  od  the  firm.  On  tliis  Mat  a  warrant  waa 
tcranted  fur  incarceration  of  J.F.  until  he  should  pay  the  sum 
entered  against  him  individually.  In  an  action  at  the  in- 
itance  of  J.  F.  against  the  coUeutnr,  for  damages  on  account 
of  illegal  arrest  on  the  warrant—  Held,  that  the  roll  of  assess- 
ment is  tlie  only  rule  under  the  atatute  for  the  levy  of  assess. 
uierit ;  that  tlie  collector  waa  not  entitled,  in  hia  application 
against  defaulters,  to  depart  from  the  actual  terms  of  that 
toll,  either  aa  regarded  the  parties  liable,  or  the  sums  fur 
which  they  were  assessed  ;  that  tlie  warrant  on  which  the 

Sursuer  waa  arrested  waa  therefore  irregular,  but  that  the 
regularity  having  been  committed  in  the  execution  of  the 
Poor  Law  Amendment  Act,  notice  of  the  action  required  to 
be  given  to  the  defender  one  month  before  the  raising  of  it ; 
that  the  summons  having  been  railed  on  4th  August,  the 
posting  of  a  letter  of  intimation  on  4th  July  preceding,  which 
letter  was  not  received  by  the  defender  till  the  day  after,  was 
not  intimation  in  terms  of  the  act,  and  the  action  accordingly 
dismissed  as  incompetent.  Ferguaon  o.  M'Ewen  and  Gil- 
lespie. 7lh  Feb  1853,  p.  225. 
POORS'- ASSESSMENT— Statute  8  and  8  Vict.  c.  83,  §  34— 
Tlie  words  "annual  value  of  lands,"  according  to  which  the 
Poor-Law  Act  provides  that  assessments  may  be  imposed, 
refer  not  to  the  amount  of  rent  paid  by  the  tenant,  but  to  the 
actual  annual  value  of  the  lands,  Murray  v.  Bruce,  S5th 
May  1852,  p.  447. 

EXEMPTION  FROM— Statute  8  and  9  Vict.  c.  63, 

§  34 — Tlie  parochial  board  of  a  pariah  resolved  that  the  poors' - 
assessment  should  be  imposed,  one-half  on  the  owners,  and 
the  other  half  on  the  tenants  and  occupants,  of  lands  and 
lieritagea,  "  according  to  the  annual  value"  of  the  same,  with 
tliis  addition — "  the  board  agree  to  exempt  from  assessment, 
all  tenants  and  occupant*  of  land  paying  an  annual  bona  fidt 
rent,  for  the  aum  not  amounting  to  £2  sterling."  This  reso- 
lution waa  reported  to  the  Board  of  Supervision,  and  approved 
of.  Thereafter  the  parochial  board  having  resolved  to  Im- 
pose the  assessment  on  person*  whose  nominal  rent  was  be. 
low  £2,  but  the  actual  annual  value  of  whose  lands  exceeded 
that  sum—  Htld  that  the  imposing  of  assessment  on  auch  per- 
sons was  not  barred  by  the  terms  of  their  previous  resolu- 
tion, and  did  not  require  the  sanction  of  the  Board  of  Super- 
vision. Murray  i>.  Bruce,  25th  May  1852,  p.  447. 
POOKS'-ROLL— See  Poor. 

Process — Probnt.il  is  Causa— Act  of  Sederunt  31st  Dec 

1842— In  an  application  fur  the  benefit  of  the  poors'. roll,  a 
report  was  returned  by  the  committee  on  the  pnbabitit  causa, 
to  tlie  effect  that  there  was  a  probabilit  cauta.  The  report, 
however,  was  signed  by  the  counsel  only,  and  the  agents, 
members  of  tlie  committee,  refuted  to  concur  in  it  The 
Court  held  the  signatures  of  counsel  sufficient,  and  admitted 
tlie  applicant  to  the  poors'- roll.  Smith  v.  C  rich  ton  and  Scott, 
Uth  Feb.  1853,  p.  233. 
POSSESSION— See  Diligence.    Entail.    Interdict. 

Exclusive  Privilege— Interdict— Incorporation  —  The 

Faculty  of  Procurators  of  Glasgow  obtained  a  charter  of  in- 
corporation in  1798,  conferring  on  them  the  exclusive  right 
of  practising  before  the  Courts  of  Glasgow— a  privilege  of 
which  they  averred  the  possession  from  time  immemorial. 
After  the  date  of  the  charter,  various  attempts  were  made 
to  infringe  their  exclusive  right.  One  of  these  attempts  was 
put  down  by  a  decision  of  the  Court  of  Session  in  1817, — a 
second  bya  decision  of  the  Sheriff  Court  of  Glasgow  in  1887, 
—and  a  third  by  a  decision  of  the  Lord  Ordinary  in  an  ad- 
vocation in  1840.  The  Sheriff  having,  nut  withstanding  these 
precedents,  inverted  the  possession  by  admitting  to  the  pri- 
vilege of  practising  before  him,  two  agents  who  were  not 
members  of  Faculty,  that  body  presented  a  note  of  suspen- 
sion and  interdict — BtU  that  the  Faculty  were  entitled  to 
the  benefit  of  a  possessory  judgment ;  and  note  passed,  and 
interdict  declared  perpetual.  Faculty  of  Procurators  of 
(ilasgow  v.  Douglas  and  Hill,  20th  Dec,  1851,  p.  132, 
FRECEP1'  OF  CLARE  CONSTAT— See  Siatuie  1696. 
PRELIMINARY  DEFENCE— St-0  Sailaag. 
PRESCHIPTION-8ee  JBntaU. 

PRESCRIPTION,  TRIENNIAL— A  party  contracted  verbally 
with  another  to  eicavate  a  piece  of  ground  for  tlie  founda- 
tion of  a  house.    The  ngrced-on  rale  waa  8d,  per  cubic  tout. 


The  work  waa  completed  In  December  1841,  and  mettBrd 
with  a  viaw  to  payment  on  14th  Hav  1846.  The  action.. 
raised  on  7th  M«y  1846.  Held,  1.  That  the  contract ■■ 
one  to  which  the  statute  1679,  c  83,  applied.  2.  Thai  t* 
ttrmimua  quo  in  reckoning  the  three  yean,  wattbedalecu 
which  the  work  was  completed,  and  not  the  date  ofmeaa* 
ment.  M'Kay  v.  Carmichael,  17th  Doc.  18.il.  p.  M. 
PRESCRIPTION,  TRIENNIAL— Reclaiming  Note-itV 
cation— Process — In  an  action  for  an  accoant  of  foniuBu. 
the  defender  pleaded  the  triennial  prescription.  Tbalsif 
held  that  the  statute  applied,  and  appointed  the  pnnwu 
prove  by  writ  or  oath.  The  pursuer  produced  a  letter*. 
ten  by  the  defender.  The  Sheriff  held  the  letter  not  d. 
oient  proof  by  writ.  The  pursuer  then  referred  to  lb* 
fender's  oath,  which  the  Sheriff  held  to  be  negititcrf  ik 
reference  ;  and,  in  an  advocation,  the  Lord  Onliiiirj  iSmi 
the  Sheriff's  judgment  The  pursuer  reclaimed,  and  jnfsl 
the  Court  to  And  the  oath  affirmative—  BtU  rut  aiiiirt 
under  that  prayer,  to  contend  thai  the  letler  waa  nffias;  u 
the  defender1!  writ,  to  prove  the  debt  Quaiiim,  l.  ffhuta 
the  Sheriffs  judgment  on  that  point  was  liable  la  a*N» 
tinnf  2.  To  whateffect  the  letter  which  was  referred  to,ni 
adopted  by  the  defender  in  his  deposition,  might  be  (raw 
on,  notwithstanding  the  judgment  of  the  Sheriff  dtclsrn 
that  it  was  not  sufficient  writ  to  prove  the  debt?  Mejertti 
Mortimer  v.  Leonard,  25th  Nov.  1851,  p.  27. 
PRESUMED  INTENTION— Sea  Ugaeg- 
PRESUMPTION— See  Donation.  Railway.  Rn£  Prffc 
PRINCIPAL  AND  AGENT— See  Agreement.  M  t/£rta« 
Implied  Agrtenunl.     Triennial  Pretcripiion. 

■ Broker— Sale—  Rail  why— Companies  Ciansei  &*•*- 

dation  (Scotland)  Act— Statute  8  Vict,  c  17.J  lt-Tt»*» 
ker  of  a  party  selling  shares  of  a  railway  coupes;, ■•■ 
bound  to  sec  to  Hie  registration  of  the  transfer  in  u or •ii'- 
buyer;  and  where  such  registration  had  been  omitted, '" 
the  seller  waa  thus  rendered  liable  in  calls  nude  nteqaut 
to  the  sale.— the  seller  having  raised  an  action  »!«»» tl! 
broker  for  relief  of  the  aame,  the  broker  wMasolnti  Mm 
b.  Buchanan,  Younger  and  Co.  11th  Feb.  lBSftpM*. 

— ^ Broker—  Suspension— {till  of  Eietasa-iprr? 

employed  a  broker  to  purchase)  iron.  The  ante  w"  "* 
purchase,  and  granted  bills  for  the  price,  tbeso  wj*!1^ 
tained  by  the  sellers  in  name  of  the  broker.  Tta prieaal 
iron  having  fallen,  the  broker  called  on  his  primjelw"1- 
vances,  with  a  view  to  reducing  the  broker's  liabujtjt"^" 
with  the  security  afforded  by  hia  holding  tbeiron.  Ttajw- 
cipul  granted  a  billin  favour  of  the  broker,  -bot  kidnap* 
on  it,  he  suspended  on  the  ground,  that  the  inn  Hw ■*? 
name  of  the  broker,  and  not  set  aside  or  apnropriiwl "  ■> 
property  of  his  employer,  was  thus  under  the  diepcssUM*; 
Untile  to  the  diligence  of  the  creditors  of  thetaui^M"*1* 
Tli.it  for  either  of  these  contingencies  tlie  enplorer  b»H» 
appropriate  remedy  by  application  to  the  Sheriff  ot  w»* 
wise,— and  suspension  refused.  Buwand  v.  Thorium  # 
Truemnn,  6th  March  1852,  p.  318. 
Factur's  Lien— Relent  ion  --C«mperuiauo*-Bs«rs»> 

whichhadbeenplacedinbishandsforthatpurpoie.  Tj*~ 
after  the  principal  went  alcng  with  the  agent  w  lta  "J* 
premises,  where  the  agent  for  the  first  time  disclosed  Imp* 
cipal,  and  desired  that  a  bill  should  be  granted  in  «"* 
the  principal  for  the  price.  The  buyer  beiug  in  J*0™*," 
bill,  after  being  aigned  by  the  principal,  wal  oWr*"*"' 
the  buyer's  clerk  to  London  for  bis  acceptance,  sndn" 
accepted  accordingly.  Before  the  bill  returned,  the IP 
interposed,  desiring  that  it  sliould  not  be  delivered  WMP, 
cipal,  and  claiming  it  for  himself.  Thereafter  the  pns* 
having  become  bankrupt, — in  a  multiplepoimling  nj»" 
the  siller  holding  the  price  as  tlie  lund  in  »■**".  ™*2 
In  competition  with  the  trustee  in  the  *^»eitriuo«,  *■£ 
to  be  preferred  in  respect  that  the  bankrupt  pnnop j. 
indebted  to  him  in  the  price  of  two  parcela  of  P™*T, 
which  piircels  had  been  purchased  previous  to  *"f*t 
account  of  which  the  bill  was  grained.  arw5*!S.n»- 
which—  Ileld.  that  the  agent  had  no  lien  or  rigMrfr**^ 
or  right  of  comjieneatiun,  or  ground  of  stating  «**  [ 
tlie  trustee  preferred  accordingly.  Miller  aod  *"•»* 
M'Nair.  6t,h  July  1852,  p.  595. 

PRINTING— See  ProaM. 

PRISON  BOARD— Bw  Jaj»i 


google 


PRIVATE  ACT—  BmAML 
PRlVILEGE-See  Slander. 

Slander— Issue — Jury  Cause — Held,  referring  to  Eraser 

D.  Wilson,  10th  Dec  1892,  that  in  an  action  of  damages  for 
Zander,  to  entitle  him  to  an  Issue  of  malice,  it  is  not  esaential 
that  the  defender  shall  admit  tbe  use  of  the  words  libelled,  or 
set  forth  the  words  which  he  admits  himself  to  liare  used, — 
bat  that  the  question,  whether  such  issue  ia  to  be  allowed, 
must  depend  on  tbe  nature  of  the  case  made  by  the  pursuer  on 
record;  and  circumstances  in,  and  terms  of  record  on  which, 
inch  issue  disallowed.  Rae  v.  M'Lay.  July  1852,  p.  GS1. 
PROBAB1LIS  CAUSA.— See  Poort'-RolL 

PROCESS— See  Acquiescence.  Adjudication.  A  gent  and  Client. 
Appeal,  Leave  to.  Arbitration.  Bankrupt.  Bill  of  Exceptions. 
Cautionary  Obligation,  Cento,  Charge,  Production  nf.  Circum- 
duction, Citation,  Contingency.  Curator  Bonis.  Liamayei.  Spe- 
cial. Decree  in  Absence.  Diligence.  Entail.  Entail  Amendment 
Ad  (IMS.)  Expenses,  Factor  Loco  Tutorie.  Homologation. 
Interdict.  Joint-Stock  Company.  Judges  (Consulted),  Majority 
of.  Judicial  Factor.  Jurisdiction.  Jury  Came.  Mandate. 
Minor.  Poinding  the  Ground.  Poors' -Roll.  Prescription,  Tri- 
ennial. Proving  the  Tenor.  Railway.  Reclaiming  Note.  Re- 
cord, Opening  up  of-  Register,  Ret  Judicata.  Ret  Nooiter. 
Sequestration,  Seeal  of.  Sheriff  Court.  Summon;  Amendment  of. 
Tate  to  Sue.     Violent  Profile. 

Act  of  Sederunt  15th  February  1851 — Interlocutor — 

Sheriff  Court — Where  a  Sheriff  pronounced  an  interlocutor  by 
which,  "for  the  reason  stated  in  the  following  note,"  he  de- 
cerned against  the  defender  in  point  of  law,  but  inserted  no 
findings  in  the  interlocutor  in  point  of  fact,  as  required  by 
act  of  sederunt,  the  case  was  remitted  to  the  Sheriff  with 
instructions  to  draw  up  the  special  findings  on  which  the  inter- 
locutor was  founded,  and  to  report  the  same  to  tbe  Court. 
Campbell  v.  Caledonian  Railway,  3th  Feb.  1852,  p.  215. 

Appeal  to  the  House  of  Lords— Interim  Execution — 

Statute  48  Geo.  III.  c  151,  §  IT— Judicial  Factor— The  exe- 
cutor of  one  of  three  joint  adventurers,  applied  tothe  Court  for 
the  appointment  of  a  judicial  factor  on  tbe  estates  of  the  joint 
adventure.  The  Court  granted  the  application,  but  the  sur- 
viving joint  adventurers  appealed  against  thejudgment  to  the 
Houae  ol  Lords.  The  applicant  having  thereafter  presented  a 
petition  for  interim  execution  pendingappeal:  Circumstances 
io  which— Petition  granted.  Young  ».  Collins  and  Feely,  28th 
May  1852.  p.  457. 
■  Bill-Chamber — Reclaiming  Note,  Competency  of— Sta- 
tute 1  and  2  Vice,  c  86— Act  of  Sederunt  24th  D,c.  1338— 
Suspension — In  a  suspension  of  a  decree  infarct  pronounced 
in  a,  summary  application  to  tbe  Sheriff  Court,  a  reclaiming 
note  against  an  interlocutor  of  the  Lord  Ordinary  on  tbe  Bills 
refusing  tbe  note  of  suspension,  is  competent  without  having 
printed  and  appended  to  it  the  record  in  the  Inferior  Court. 
Simpson  v.  Somen,  23d  May  1852,  p.  439. 

Caption— Personal  Protection — Witness — Jury  Cause 

— Tbe  Court  refused,  on  the  application  of  one  of  the  parties 
to  a  jury  trial,  to  grant  protection  from  arrest  to  a  person 
abroad,  whom  he  wished  to  call  as  a  witness;  and  observed, 
that  however  competent  it  might  be  to  grant  protection 
against  the  opposite  party  in  the  case,  it  was  questionable 
how/  far  such  protection  would  avail  against  third  parties. 
Lnfoiic  or  M'Culloeh  «.  Babington,  12th  Dec.  1351,  p.  76. 

Deposition  under  a  Reference.    Soutar  v.  Souiar,  5th 

Dec.  1851,  p.  59. 

Expenses  -Auditor's  Report,  Objection  to — Honorarium 

— The  Court  disallowed  a  fee  to  senior  counsel  for  attendance 
at  the  Issue-Chamber*  to  adjust  issues.  Samuel  v.  Edinburgh 
and  Glasgow  Railway  Co.,  S5th  May  1852,  p.  342. 

i  Expenses — Honorarium — In  the  discussion  of  an  ordi- 
nary question  of  expenses,  the  expense  of  only  one  counsel's 
attendance  will  be  allowed.  Samuel  v.  Edinburgh  and  Glas- 
gow Railway  Co.  25th  May  1652,  p.  343. 

Expenses — Visitation  of  Premises— The  expense  of 

visiting  premises  concerning  which  there  is  a  litigation,  by 
agenta  and  counsel  for  the  pursuer,  before  an  action  is  raised 
or  the  case  is  sent  to  *  jury,  does  not  form  part  of  the  proper 
expenses  of  process.  Samuel  »  Edinburgh  and  Glasgow  Bail- 
uny  Co.  25th  May  1652,  p.  443. 

Extract — Expenses — Where  the  Court  pronounced  de- 
cree for  the  sum  sued  for,  and  found  the  pursuer  entitled  to 
expense*—  Question,  Whether  it  was  competent,  without  leave 
of  the  Cuutt,  to  extract  the  decree  for  the  principal  sum  ad 


interim;  but  an  extract  thereof,  bearing  tone  ad  intrrim,  hay- 
ing been  made — Held  that  this  was  no  bar  to  a  subsequent 
decernlture  for  expenses.  Beveridge  o.  Liddell  and  Co.  2d 
March  1852.  p.  330. 

PROCESS  —  Interlocutor- Statute  6  Geo.  IV.  c  120,  §  40. 
Kilgour  v.  Brown.  5th  Feb.  1852,  p.  217. 

Judicial  Factor — Curator  Bonis — Minor — Pro  Indiviao 

Right — Where  each  of  two  families  of  children  held  a  pro  in- 
dhiito  ninth  share  of  property,  (lie  Court,  in  the  special  cir- 
cumstances of  ihe  cast,  appointed  one  person  to  be  curator  bonis 
and  factor  loco  tutorit  respectively  to  the  whole  children,  al- 
though the  father  of  one  of  the  families  was  alive.  Martin  or 
M'Whirter,  petitioner,  13th  Feb.  1352,  p.  24  3.    . 

Jury  Cause— New  Trial— Conn  ol'  Session  Act,  $  42— 

A  case  depending  in  the  Outer  House  was  tried  before  the 
Lord  Ordinary  and  a  jury  under  the42d  section  of  the  sta- 
tute- The  uo»ucce«-ful  party  applied  to  the  Lord  Ordinary 
for  a  rule  on  his  adversary  to  shew  cause  why  a  new  trial 
should  not  be  granted — Held  by  the  Lord  Ordinary,  that  he 
had  no  power,  under  the  statute,  to  entertain  the  motion. 
Henderson  v.  Thomson  or  Blackwood,  28th  Jan.  1852,  p.  183. 

Reclaiming  Note — Act  of  Sederunt — In  reclaiming  to 

be  reponed  against  a  decree  by  default  for  not  lodging,  it  is  not 
necessary,  unless  there  have  been  prorogations,  to  print  any 
interlocutor  but  the  decree.    Bell  p.  Bell,  13th  Nov.  1851,  p.  6. 

Reclaiming  Note,  Competency  of — Appendix — Priming. 

Campbell  d.  Pringle,  21st  May  1852,  p.  394. 

Reclaiming  Note,  Competency  of— Court  of  Session  Act 

(18501 — Btid  that  an  interlocutor  in  a  red uction-im probation 
refusing  tbe  pursuer's  motion  tor  certification  contra  nonpro- 
chtcta,  is  a  decree  on  tbe  merits,  and  reviewable  without  leave 
of  the  Lord  Ordinary,  though  pronounced  before  the  record 
was  Closed.      Grade  v.  Ferguson,  12th  Nov.  1851,  p.  1. 

Reclaiming  Note,  Competency  of — Reclaiming  Days — 

Statute  IS  and  14  Vict.  e.  36,  ,§  11,  12— A  reclaiming  note 
for  recal  of  an  interlocutor  of  the  Lord  Ordinary  dismissing 
an  action  by  default,  and  for  decision  on  the  merit*,  it  com- 
petent if  presented  within  twenty-one  days.  Arnold  v.  Win- 
ton  and  Co.,  25th  May  1852,  p.  446. 

Reclaiming  Note,  Competency  of — Reponing.    Sawers 

v.  Matheeun,  21st  May  1853,  p.  439. 

Reclaiming  Note,  Competency  of— Sequestration — Sta- 
tute 13  and  14  Vict  c.  36,  §  11— Decree  by  default  on  a  peti- 
tion for  recal  of  sequestration,  must  be  reclaimed  against 
within  [en  days.  Arnold  v.  Winton  and  Co.  11th  March 
1652,  p.  340. 

Reponing — Defences — In  an  action  against  several  par- 
ties, one  or  the  defenders  having  omitted  tn  lodge  defences — 
Jltlil  that  it  was  competent,  after  revised  condescendence  bad 
been  lodged,  to  allow  him  to  put  in  defences.  Muller  v.  Mur- 
ray and  Gibli,  17th  Dec  1851,  p.  97. 

Summary  Application  —  Competency — Landlord  and 

Tenant — The  tenant  of  a  farm,  instead  of  applying  the  manure 
of  the  preceding  year  in  laying  down  the  waygoing  crop,  re- 
served the  tuiwi'i  and,  on  the  ish  of  his  lease,  removed  it  from 
the  farm— Held  that,  in  the  circumstances,  a  summary  appli- 
cation by  the  landlord  to  the  Sheriff,  for  authority  to  bring 
back  the  manure,  and  to  apply  it  to  the  farm,  was  a  compe- 
tent proceeding.    Csmegy  e.  Scott,  24th  Feb.  1852,  p.  267. 

Summons — Relevancy — In  an  action  of  damages  against 

a  law-agent,  on  the  ground  that  he  had  prepared  an  irregular 
affidavit  for  the  pursuer,  as  claimant  on  a  sequestrated  estate, 
in  consequence  of  which  the  pursuer's  vote  opposing  the  bank- 
rupt's discharge  under  a  small  composition  wsa  rejected,  and 
the  bankrupt  *  as  discharged  accordingly— Held  sufficient  to 
make  tbe  summons  relevant,  that  it  stated  that  the  pursuer 
opposed  the  discharge  "from  a  conviction"  that  the  bankrupt 
was  in  possession  of  concealed  funds,  which  might  have  been 
made  available  to  the  creditors,  and  that  it  was  not  necessary 
to  state  that  the  bankrupt  was  actually  in  possession.  Brown 
v.  M-Kie,  23d  Jan.  1852,  p.  171. 

■ Summons,  Consistorial— A  consistorial  summons  drawn 

in  terms  of  schedule  A  of  13  and  14  Vict,  c  36,  concluded, 
'•  Given  under  our  Signet  at  Edinburgh,"  followed  by  the 
signature  of  the  Writer  to  the  Signet  signing  it,  without  the 
mention  of  any  date  in  the  body  of  the  krit.  The  summons 
was  signcted,  and  a  date  marked  on  the  margin.  Preliminary 
defence  of  no  process,  in  respect  the  Biiuimonswas  not  dated, 
— [here  being  no  date  in  the  body  of  the  writ,  while  the  date 
on  the  margin,  applying  only  to  the  eiguctiug,  which  was  uu- 


necessary  and  useless,  could  not  supply  the  want  of  a  date  in 
the  body  of  the  writ, — repelled.   Hutchison  or  Craig  v.  Craig, 
18th  Dec.  1851,  p.  139. 
PRODUCTION— See  JbdUnui  Note. 
PROFESSIONAL  CHARGES— See  Tnut. 
PROHIBITION— See  EMaiL 
PRO  1NDIVISO  RIGHT— See  Proem. 

Fee  and  Liferent— Disposition— Construction — Accre- 

tion— Minor— Quadriennium  Utile— Homologation— A  woman 
divorced,  to  whom  the  succession  to  lands  had  opened,  granted 
■  disposition,  on  whioh  infeftment  was  taken,  by  which  she 
disponed  one-third  of  the  liferent  of  the  lands  to  herself,  her 
late  husband,  and  their  three  ton*.  A,  D,  and  J,  and  iliu  f™ 
of  the  same  to  the  three  sons,  equally  among  them.  The 
mother's  right  haring  been  judicially  ascertained,  and  her 
title  made  up,  a  disposition  of  tlie  lauds,  while  two  of  the  sons, 
D  and  J,  were  still  in  minority,  was  granted  by  her,  by  the 
three  suns,  and  by  the  husband  for  himself,  as  trustee  fur  her, 
and  as  tutor,  curator,  and  administrator  for  the  ions,  by  which, 
of  new,  the  fee  of  the  lands  was  disponed  to  the  sons,  bat  a 
power  of  division  of  the  same  amon«  the  sons  was  conferred 
on  the  father.  J  having  died  without  issue,  the  father,  acting 
on  the  power  of  division,  disponed  two-thirds  of  the  lands  to 
A,  and  one-third  to  the  son  of  D,  also  deceased.  Thereupon 
D's  sou,  as  representing  his  father  and  his  uncle  J,  having 
claimed  two-thirds  of  the  lands,  and  raised  a  reduction  of  the 
deed  conferring  the  power  of  division,  and  whole  proceedings 
on  ii—Htld,  I. That  the  deed  granted  by  the  mother  conferred 
on  each  of  the  sons  an  irrevocable  pro  indidm  right  to  one- 
third  of  the  lands.  2.  That  the  title  subsequently  completed 
by  the  mother  accresced  to  them,  and  rendered  their  title 
complete.  3.  That  the  deed  conferring  power  of  division  on 
the  father,  and  the  deed  in  exercise  of  that  power,  were  there- 
fore ultra  tares  of  the  grautera.  4.  That  the  plea  of  lapse  of 
the  quadriennium  utik  did  not  bar  reduction  of  the  deed  grant- 
ing the  power  of  division,  that  deed  being  null  quoad  J,  the 
pursuer's  uncle,  in  respect  he  was  a  pupil  at  the  time, — and, 
quoad  D,  in  respect  he  was  a  minor,  and  the  deed  was  taken 
by  hla  father,  the  administrator,  from  the  minor,  In  his  own 
favour.  9.  That  certain  actings  of  the  pursuer's  curators  did 
not  infer  homologation  on  his  part  of  the  deeds  sought  to  be 
reduced.  H'Gibbon  e.  M'Gibbon,  5th  March  1851,  p.  306. 
PROMISSORY-NOTE— See  Stamp. 

PROOF— See  BUI  o/Exehangi.  Mandate.  Right  ef  Way.  Stamp. 
Admission  and  Qualification- -A  sued  B  tor £300.  B  ad- 
mitted the  debt,  subject  to  a  counter  claim  stated  in  another 
partof  the  record,  and  not  connected  In  point  of  time  or  origin 
with  the  claim  sued  for.  Held  that  the  qualification  fell  to 
be  taken  with  the  admission, — there  being  no  evidence  of  the 
claim  except  the  admission.  Donaldson  or  Milne  e.  Donald- 
■00,  10th  June  1853,  p.  504. 
Contract— Construction— Joint-Stock  Company— Trans- 
fer— Calls — The  contract  of  copartnery  of  a  joint -a  took  com- 
pany provided,  tliat  the  names  of  the  partners  should  be  entered 
in  a  book — that  a  ctniflcnte  should  be  given  to  each — that  an 
abstract  of  all  transfers  should  be  recorded  in  the  company's 
books— and  that  the  entries  in  the  books,  and  the  certificate*, 
should  be  the  only  evidence  of  partnership.  Terms,  of  entries 
in  the  stock  ledger  of  the  company,  which — Bdd  to  bo  suffi- 
cient compliance  with  the  statute,  so  aa  to  render  a  party 
whose  name  was  therein  entered,  liable  in  payment  of  calls, 
National  Exchange  Co.  f.  Easton,  21st  Nov.  ISM,  p.  25. 

Payment — Onus  Probandi— The  buyer  of  a  lot  of  barley 

granted  his  bill  for  the  price,  and  immediately  afterwards  de- 
clared his  insolvency.  He  offered  a  composition,  which  was 
accepted  by  his  creditors,  inclnding  the  seller  of  the  barley — 
the  acceptance  of  the  seller  being  conditional  on  payment 
within  a  short  period.  He  returned  to  the  seller  a  portion  of 
the  barley,  amounting  to  a  sum  very  nearly  identical  in 
amount  with  the  composition  corresponding  to  the  price  due 
in  respect  of  the  purchase.  There  was  uo  evidence  to  shew 
whether  this  re-delivery  of  a  portion  of  the  barley  took  place 
before  or  after  the  offer  and  acceptance  of  composition.  The 
insolvent  purchaser  averred  that  the  re-delivery  to  the  seller 
was  the  composition  which  the  latter  had  agreed  to  accept, 
and  that  the  debt  was  therefore  extinguished — there  being  no 
other  legitimate  purpose  to  which  the  re-delivery  could  be 
ascribed-  No  other  payment  of  composition  to  the  seller  hav- 
ing taken  place — Held,  that  it  was  far  the  debtor  to  prove 
payment  of  composition  to  the  creditor ;  that  if  the  re-deli- 


very took  place  before  the  settlement  of  the  to     

could  not  be  payment  of  the  composition  ;  that  there  tw 
no  evidence  on  this  point,  there  was  a  fail  are  on  the  arSWi 
part  to  prove  extinction  of  the  debt ;  and  that  the  creSw 
was  therefore  entitled  to  proceed  with  diligence  ipso  t. 
Gallon  e.  Shanks,  Slat  Dec  1851,  p.  it. 
PROOF — Stamp — Acknowledgment  for  Money— in  ignnw:! 
for  a  loan  was  contracted  between  two  parties  ihruufjii, 
medium  of  an  agent  or  broker.  For  the  purpose  of  ears* 
ing  the  transaction,  the  money  was  placed  in  the  budW 
the  agent,  who  granted  a  letter  acknowledging  receipt  o(» 
money,  and  binding  himself  to  get  the  security  conjleM 
The  agent  died  bankrupt,  part  of  tile  sum  only  hiring  1m 
handed  over  by  him  to  the  borrower.  In  a  quest™  bttnn 
the  borrower  and  lender,  aa  to  which  of  them  sboaldkauc 
loss—  Held  that  the  letter,  though  unstamped,  was  ssaUu 
as  evidence  to  shew  that  the  whole  sum  lor  which  tin  In 
had  been  granted  had  been  paid  by  the  leader  to  lbs  tt*t 
Mackintosh  v.  Pitcairn,  16th  Dec.  1851,  p.  81. 

Writ — Divorce — In  an  action  of  divorce,  on  thepoJ 

of  adultery,  at  a  husband's  instance  against  his  wife,  Uxaf 
suet  tendered  In  evidence  a  written  statemisit  mule  hjls* 
fender's  sister  in  referenct-  to  various  facts  and  cireomiaf 
in  the  defender's  conduct  The  defender's  sister,  iV: 
under  examination  upon  oath,  deponed,  that  the  rateiK.: 
was  written  by  her  ander  compulsion,  and  the  threm  tf  t> 
pursuer,  and  at  his  dictation  ;  and  that  tin  itucntw.. 
that  paper  were  in  pert  true,  and  partly  false,  and  tsrj  ti-- 
true  without  exaggeration— The  Oourt  rejected  the ducusi 
as  evidence.    Honk  i>.  Hook,  22d  Jan.  18!-'.  p.  1(5. 

RELEVANCY  OF— Conviction,  Criminsl-DisnrH 

— Jury  Cause — In  an  action  of  damages  at  the  nutus  & ' 
widow  against  the  proprietor  of  a  stage-coach,  eaitasrari 
that  her  husband's  death  was  caused  by  the  fsnlnxguyno. 
or  nnskilfulness  of  the  driver, — the  defender  bsrisf  pesto 
on  record  that  be  was  not  liable,  in  respect  that  bs  bai  uto 
all  precautions  necessary  by  supplying  suffldeit  a.™**. 
good  horses,  and  experienced  drivers,  and  bsnog  osa-en- 
mined  the  pursuer's  witnesses  aa  to  the  geoenJ  oStnOtf  of 
the  driver—  Held  that  the  pursuer  waa  euti  M  ajM'uf*- 
dence,  convictions  for  reckless  driving, 
she  having  founded  on  these  conviction! 
thur  d.  Croatl,  92d  Jan.  1852,  p.  170. 

PROVING  THE  TENOR— Evidence  which  ■*  ^  •* 
cient  to  prove  the  tenor  and  cam  anassioxu  of  *  disposm 
Walker  v.  Brock  and  Bteamyre,  S4tb  Jan.  18H.  r  '"■ 

Held  competent  to  Bnd  tile  tenor  prond  w*011  ■* 

dence  to  shew  who  was  the  writer  of,  and  wiUMSEs  to  W 
missing  deed.      Ronald  v.  Sang,  23d  Jan.  ISM,  f.  IK. 

Interest— Ultimas    Ha;res— Process.     Ima  *  » 

Lieges,  1st  July  1853,  p.  669. 

PROVISIONAL  COMMITTEE.  POWERS  OF-Ses  Mm 

PROVISION  TO  WIFE— See  Gam*. 

PROVISIONS  TO  CHILDREN— See  Salad.  Eddl  is* 
merit  Act  (1848.) 

PUBLIC—  See  Acquiescent*.     Right  of  Wag. 

Public  Ferry— Justices  of  Peace- 
Supply— The  law  of  Scotland  does  not  sckoowkdge  the* 
trine  of  dedication  to  the  public.  A  bridge,  though""? 
be  in  the  line  of,  and  may  connect  with,  a  public  mat, » * 
neceaserily  public,  and  the  public  are  not  entitled  »•' 
toll  free,  Toe  proprietor  of  a  ferry,  under  the  Banco*  * 
authority  of  the  Justices  of  Peace  and  Coatuanonensl* 
ply,  having  substituted  a  bridge  for  the  ferry,  sad  art 
proceeded  to  levy  the  same  dues  therefor  as  had  been  is*' 
be  drawn  for  the  ferry,  an  action  was  raised  against ,  us»> 
priewr  to  have  it  declared  that  the  exaction  of  any  ose* 
illegal— Quettion,  Whether  the  Justices  of  Pesos 
missi  oners  of  Supply  had  power  to  authorize  such  * 
of  a  bridge  for  a  ferry  f  But—  Held.  1.  That  the  ps™*"" 
bonnd  to  have  called  theCommissioaenas  desVndan;  » 
That  whether  or  not  the  pawners  were  entitled  to  bad*!*** 
torationoftheferiyjtiierawMnogroandtbrdeclariiHjl"10* 
toll  free.    Cumming  ■>.  Smollett,  15th  June  1851,  P  *■ 

PUBLIC  CARRIER— See  RaHieey. 

PUBLIC  FERRY— See  PiMie. 

PUBLIC  RIGHT— See  Sax 

PUBLICATION— See  Potent. 

PUPIL— See  Facto,  Loco  Tttoru.  ,    ., 

PUPIX8'  PROTECTION  ACT -ProfssdtmfolaJiwlwhB1" 


»  rwi.  War 


»sedC* 


judicial  factor  had  accounted  to  the  pupil, — and  general  rule 
Approved  of,  thnt  the  factor,  after  termination  of  his  office, 
is  accountable  for  the  estate  until  he  lays  it  down.  Acconn- 
tnn  (-General  o.  Duncan,  20th  Dec.  I  SSI,  p.  132. 
PUPILS'  PROTECTION  ACT— Judicial  Factors.  16th  Jan. 
I85J,  p.  154. 

Statute  13  and  13  Vict.  e.  SI— Procedure  under  the 

Pupils'  Protection  Act,  where  the  factor  fails  to  lodge  ac- 
counts as  required  by  the  statute.  Accountant- General  v. 
Gilbert,  15th  Jan.  1852,  p.  1ST. 

Statute  12  and  IS  Vict.  c.  61— Factor  Loco  Tntoris— 

Circumstances  in  which,  under  the  report  of  the  Accountaut 
of  Court,  a  factor  lota  tatoiii  was  removed  from  his  office  for 
failure  to  comply  with  the  provisions  of  this  act ;  and  there* 
after  the  Court  remitted  the  report,  and  whole  proceedings, 
to  the  Lord  Advocate,  to  inquire  into  the  tame,  and  to  take 
such  steps  In  reference  thereto  u  his  Lordship  should  think 
proper.    Accountant-Genera]  v.  Jaffruy,  I  IthDec.  1851,  p.  95. 

Q 

QUADBIENNIUM  UTFLE— See  Pro  In&vito  Right. 

QUIKQUENHIALPBESCWPTlON-SeelYiwnw/i^wnpfwn. 
B 

RAILWAY— See  Diligence.  Entail  Evidence.  Expenm.  Minor. 
Principal  and  Agent. 

Arbitration — Submission — Award,  Finality  of — Compe- 
tent and  Omitted — Presumption — A  line  of  railway  inter- 
sected a  farm.  Under  a  statutory  submission,  the  farmer 
obtained  an  award  against  the  railway  company  for  inter- 
sections! damage  before  the  promotion  of  the  line.  After  the 
line  waa  completed,  he  claimed  special  severance  damage  for 
Injury  done  to  pasture  grounds,  and  alleged,  that  this  claim 
waa  not  in  point  of  fact,  and  could  not  have  been,  before  the 
arbiters  in  the  previous  submission,  the  damage  not  having 
then  emerged,  and  being  of  such  a  nature  that  it  could  not  be 
foreseen.  He  offered  to  instruct  this  averment  by  the  evi- 
dence of  the  arbiters.  Held,  1.  That  the  question,  whether 
or  not  this  new  claim  waa  covered  by  the  former  submission, 
was  not  for  the  jury,  but  Ibr  the  Court  to  determine.  2.  That 
according  to  the  policy,  and  under  the  provisions  of  the  general 
railway  acts,  it  waa  to  be  held  that  all  such  claims  hail  been 
settled  under  the  former  submission, — the  damage  being  such 
as  might  have  been  foreseen,  and  such  as  must  therefore  be 
presumed  to  have  been  foreseen.  North  British  Railway  Co. 
i'.  Hay,  4th  June  1852,  p.  483. 

Contract — Statute  S  Vict.  c.  17,  §§  88,  89 — Companies 

Clauses  Act— A  contract  between  the  director  of  a  railway 
company,  and  the  company,  is  not  null  under  tbe  Companies 
Clauses  Act,  but  the  party  contracting  ceases  to  be  a  direc- 
tor from  the  date  of  the  contract  Btaikie  Brothers  v.  Aber- 
deen Railway  Company,  15th  Nov.  1851,  p.  49. 

Director,  Personal  Liability  of — Contract — Preliminary 

Defence — Process — A  contractor  brought  an  action  against  a 
railway  company  for  work  done  and  materials  furnished  on 
the  orders  of  the  board  of  directors.  The  company  pleaded 
in  defence,  that  the  contracts  out  of  which  the  claims  pursued 
for  arose,  were  ultra  arts  of  (he  company,  and  could  not  affect 
the  corporate  funds.  The  pursuer  having  thereupon  raised 
an  action  of  relief  against  B,  who  had  been  chairman  of  tbe 
company  at  tlie  time  the  works  were  executed  by  the  pursuer, 
con  eluding  against  him  as  an  individual,  on  the  ground  that 
lit-  had  induced  him  to  enter  into  the  contracts  sued  on  by  his 
whole  conduct  In  tbe  matter,  and  especially  by  his  holding 
himself  out  as  authorized  to  bind  the  company,  and  pledge 
their  credit  for  the  fulfilment  of  these  contracts — Preliminary 
defence,  that  B's  colleagues  in  the  board  of  direction  were 
not  called,  repelled.  Question,  Whether  the  pursuer  was 
bound  to  call  the  company  with  whom  tbe  pursuer  had  ori- 
ginally contracted  to  perforin  the  work  specified,  and  the  con- 
tract with  whom  the  defenders  had  adopted  1  H'Uquham 
and  Co.  v.  Johnstone,  13th  Jan.  1852,  p.  152. 

Evidence — Contract— Companies  Clauses  Act — Where 

the  engineer  of  arailway  company,  as  authorized  by  a  minute 
of  ttie  directors,  entered  into  a  contract  with  a  third  party  fur 
certain  furnishings  to  tbe  company,  and  great  part  of  the  fur- 
nishings contracted  for  were  made  and  accepted  by  the  com- 
pany— Question,  Whether  the  directors  could  delegate  to  the 
engineer  their  power  to  contract,  and  whether  the  contract 
was  binding  en  the  company  r  Blalkie  Brothers  s>.  Aberdeen 
Railway  Company,  15th  Nut.  1851,  p.  49. 


RAILWAY — Issue — Jury  Cause — In  an  action  at  the  instance 
of  a  railway  company,  for  payment  of  calls,  against  an  alleged 
shareholder, — the  defender  having  pleaded  that  the  shares 
were,  aa  the  pursuers  knew,  the  property  of  a  company  of 
which  he  had  once  been  a  director,  and  had  been  registered 
in  bis  name  merely  for  behoof  of  that  company, — the  Court 
refused  a  counter  issue  to  the  defender,  as  to  whether  he  waa 
merely  a  nominal  holder, — and  sent  the  case  to  trial  on  an 
issue  as  to  whether  be  was  holder  of  the  shares,  and  was  due 
the  calls.  Caledonian  and  Dumbartonshire  Junction  Railway 
Co.  o.  Crum,  14th  Feb.  1852,  p.  250. 

Jury  Cause — Issue — In  an  action  at  the  instanre  of  a 

railway  company,  for  payment  or  calls,  on  the  ground  that 
the  defender  was  a  holder  of  shares  of  their  slock,  the  defen- 
der pleaded  that  he  could  only  be  liable  if  he  were  duly  re- 
gistered as  proprietor  of  the  shares,  and  he  accordingly  pro- 
posed counter  Issues  as  to  whether  the  pursuers'  register  of 
shareholders  waa  false  and  fabricated — The  Court  refused  to 
allow  such  issues, — and  case  sent  to  trial  on  a  simple  issue 
tor  the  pursuers,  whether  the  defender  was  holder  of  the 
shares.  Caledonian  and  Dumbartonshire  Junction  Railway 
Co.  v.  Lockbart,  35th  Feb.  1852,  p.  *Tt. 

Lands  Olsuses  Act— Statute  8  Viet.  c.  19,  §  67— Where 

part  of  lands  held  in  trust  for  the  endowment  of  a  school,  was 
taken  by  a  railway  company  tor  the  purposes  of  their  rail- 
way— Circumstances  in  which,  tbe  money  consigned  in  respect 
of  the  land  taken,  was  allowed^under  j  67  of  the  Lands  Clauses 
Act,  to  be  applied  to  the  rebuilding  of  a  house  on  the  trust- 
estate.     Blair's  Trustees,  petitioners,  14th  Feb.  1652,  p.  260. 

Lands  Clanses  Act,  §  65 — Part  of  the  common  binds  of 

a  burgh  having  been  required  by  a  railway  company — Held 
that  it  was  incompetent,  under  §  65  of  the  Lands  Clauses  Act, 
to  apply  the  compensation  money  to  tbe  permanent  improve- 
ment of  the  remainder  of  the  common  lands  by  embanking 
and  draining.  Provost  and  Magistrates  of  Dumbarton,  peti- 
tioners, 11th  March  1852,  p.  311. 

Public  Carrier— Edict — Nautai  Can  pones  Stabularii — 

Contract — In  an  action  against  a  railway  company  for  pay- 
ment of  the  value  of  a  passenger's  luggage,  which  was  lost, 
it  appeared  that  the  pursuer  had  paid  for  a  ticket  from  Glas- 
gow to  Edinburgh,  by  a  train,  tbe  carriages  of  which  did  not 
go  all  the  way  to  Edinburgh,  but  only  to  an  intermediate 
junction  station,  where  the  passengers  for  Edinburgh  were 
transferred  to  other  carriages,  the  carriages  from  Glasgow 
goiog  southward.  On  the  pursuer  getting  his  ticket  at  Glas- 
gow, his  luggage  was  taken  possession  of  by  a  railway  porter, 
who  was  informed  of  the  destination,  and  who  placed  it  in 
the  luggage-van  of  the  Edinburgh  train.  On  the  change  of 
carriages  taking  place,  the  pursuer  made  no  inquiry  for  his 
luggage ;  aud  it  having  been  lost — Circumstances  in  which — 
Held  that  the  railway  company  were  liable  for  the  loss, 
although  the  pursuer  had  not  inquired  for  the  luggage  on  the 
change  of  carriages,  and  though  it  had  no  address.   Campbell 


Anderson  v.  Boag,  13th  Nov.  1651,  p.  7. 

—  Subscribers' Agreement — Provisional  Committee,  Powers 

of — A  provisional  committee  promoted  a  railway  bill  before 
parliament  in  1846,  and  then  withdrew  it.  They  promoted  a 
second  bill  for  tbe  same  purpose  in  1847,  which  was  thrown 
out.  Terms  of  subscribers' agreement,  and  circumstances  in 
which — Held,  that  tbe  expenses  of  the  first  bill  were,  and 
that  those  of  the  second  were  not,  a  good  charge  upon  de- 
posits paid  up  before  the  first  application  to  parliament. 
Baird  v.  Salinund,  8th  July  1852,  p.  SOS. 

Trust — Assignation— Sale—Companies  Clauses  Act — 

A  purchased  railway  stock,  the  transfer  for  which  was  taken 
and  registered  in  tbe  name  of  B-  A  deposited  the  certificates 
of  registration  with  a  bank,  in  security  of  advances  made  to 
him.  Thercalter,  calls  having  been  made  upon  B  as  registered 
owner  of  the  stock,  he  certified  the  bank  that  the  same  was 
truly  the  property  of  A,  and  called  on  them  either  to  take 
the  stock  and  relieve  him  of  the  calls,  or  to  hand  him  tlio 
certificates.  Tbe  bank  having  refused  to  accept  rather  alter- 
native— Held  that  they  were  bound  to  relieve  B  of  the  calls 
in  which  he  had  become  liable.  Barron  p.  National  Bank  of 
Scotland,  25th  Feb.  1852,  p.  276. 

RECLAIMING  DAYS— Sea  Proem. 

RECLAIMING   NOTE— See  Prttcriptioi 
tkauatrtlUm,  Renal  of. 
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RECLAIMING  NOTE— Defences— Process.  Haggart  "■  Munro, 
17th  July  1852,  p.  649. 

Interlocutor  Final  by  Inadvertence — Statute  48  Geo. 

III.  C  151,  §  IS.  Waterstuu  v.  Kirkpatrick,  14th  Feb.  1852, 
p.  252. 

Process — Productions.  Caledonian  and  Dumbarton- 
shire Railway  Co.  b.  Lockbart,  7th  Feb.  1852.  p.  225. 

RECLAIMING  NOTE.  COMPETENCY  OF -See  Proem. 

Process — Held  that  an  interlocutor  pronounced  in  the 

Bill -Chamber  by  a  Judge  belonging  to  the  First  Division,  it 
reviewable  by  the  Second  Division.  Tullis  t>.  Clark,  13th 
Jan.  1812,  p.  153. 

RECORD — See  Adjudication,  C'haige,  Production  uf.  Eipenttt. 
Re*  Novitar. 

OPENING  UP  OF— Process— An  action  was  insisted  in 

against  various  defenders,  no  partners  of  a  disserved  company. 
Some  of  1 1 leae  defender ■  pleaded,  that  they  weie  relieved  from 
liability  in  consequence  ut  illegal  proceedings  and  mismanage- 
ment on  the  part  ol  the  director!.  One  defender  pleaded, 
that  lie  waa  nut  a  partner,  but  that,  if  it  should  be  found  he 
was  a  partner,  he  must  be  understood  as  repeating  and  adopt- 
ing tlie  statements  and  pleas  in  law  on  which  the  other  deien- 
der«  relied.  The  pursuers,  however,  maintained  on  record, 
tint  the  defender  waa  not  entitled  to  found  upon  any  pleas 
not  specially  set  forth  by  himself.  The  record  waa  closed  be- 
tween tliis  defender  and  the  pursuer.  The  case  of  the  other 
defenders  having  been  taken  out  of  Court  by  compromise, 
anil  without  any  record  having  been  dosed  with  them — Held 
that  thin  defender,  by  virtue  of  the  reference  contained  in  his 
record,  waa  untitled  to  the  benefit  of  the  statement)  and  pieaa 
of  the  other  defenders  ;  and  that  tbe  record  having  been  pre- 
maturely closed,  ought  now  tu  be  opened  up,  in  order  that 
these  statements  and  pleas  might  be  introduced  formally  and 
articulatelv.  Richardson  v.  Oaviu's  Trs.,  19th  Bee  IMI.p.  191. 

REDUCTION— See  Bankrupt.  Entail.  Slander.  Small-Debt 
Act  (Juitice,). 

REFERENCE  TO  OATH,  Observations  made  on  the  Form 
of  a.    Finlsy  i>.  Outturn,  15th  Nov.  1851,  p.  10. 

Evidence — In  an  examination  under  reference  to  oath, 

the  deponent  having  stated  that  he  did  not  recollect  whether 
he  bad  sent  an  answer  to  a  letter  produced  by  him  at  a  pre- 
vious period  of  the  examination — Opinion,  That  it  waa  com- 
petent to  call  on  him  to  refer  to  his  letter-book  in  order  to 
refresh  his  memory— Oueetion,  Whether  ha  could  be  called  on 
to  produce  in  process  a  copy  of  the  letter  ?  Nicole.  Law,  I7ih 
July  1852,  p.  647. 

REGISTER— Deed— Process—  Opinion  as  to  the  expediency  of 
the  practice  of  allowing  deeds  to  be  got  up  from  the  register 
on  a  mere  obligation  to  return  the  same  within  a  certain 
time.     Adamsnn,  petitioner,  17th  July  1852,  p.  649. 

REGISTRATION— Sue  Email.     Railway. 

REINSTATEMENT— See  lniurance  (Fin),  Policy  of. 

RELEVANCY— See  Culpa.  Entail  Pordun.  Obligation.  Poor- 
Law  Attettmeni.     Promt.     Summon).      Vicennial  Pracriplion. 

• Issues,  Adjustment  ol— Court  of  Session  Acn.1850). 

Gray  v.  Braseey,  20th  Feb.  1852,  p.  262. 

RELIEF— See  Heir  and  Executor,     liar;  Liability  of. 

RIGHT   OF— See  Caution,  Bond  of. 

REMIT— See  Contingency. 

REPARATION— See  Culpa.     Eipeim.     Slander. 
REFONING— See  Decree  in  Alien*.     Process. 
RESIGNATION   AND  ASSUMPTION  OF  TRUSTEES- 

See  Tnat. 
RES  JUDICATA— See  Charter. 

Title   to  Sue — Procets—  Expenses — A  party  having 

raised  a  petitory  action  in  the  Sheriff  Court,  the  Sheriff  sus- 
tained a  preliminary  defence  on  the  ground  of  defective  In- 
stance, and  dismissed  tbe  action,  but  found  no  expenses  due 
to  the  defender.  The  defender  having  appealed  to  the  Cir- 
cuit, the  judgment  was  altered  on  the  point  of  expenses,  and 
lie  was  found  entitled  to  the  same.  The  pursuer  having  then 
railed  a  redaction  of  the  Sheriffs  judgment  as  being  ill-foun- 
ded, in  respect  the  instance  in  the  original  action  whs  good, 
the  defender  pleaded  in  limine,  that  the  action  was  incompe- 
tent, in  restart  of  ret  judicata  by  the  judgment  In  the  Circuit 
Court.  Plea  of  ret  judicata  repelled,  on  the  ground  that  the 
judgment  in  the  appeal  was  pronounced  solely  on  the  question 
,rf  expenses.     Martin  v.  Wilson,  2Jth  Nov.  1851,  p.  41. 

RES  SOVIIER— Process— Record— Circumstances  In  which  a 
party,  alter  closing  the  record,  was  not  allowed  to  produce 


documents,  although  he  pleaded  re*  noviter.    Earl  of  Fifr'i 
Trustees  e.  Earl  of  Fife,  16th  Jan.  Id 52,  p.  159. 

RESOLUTIVE  CLAUSE— See  Entail 

RESTING-OWING— See  BiU  of  Exchange, 

RETENTION— See  Principal  and  Agent. 

RETOUR— See  Vicennial  Praeriplion. 

REVIEW— Statute— A  local  act,  creating  a  statutory  jnriinV 
tion,  for  certain  purposes,  in  a  body  of  trustees,  provided,  thu 
any  party  finding  .himself  aggrieved  should  adopt  ceruit 
remedies  by  way  of  appeal  to  the  quarter  sessions  and  tot* 
Court  of  Session,  but  without  appeal  to  the  House  of  Iwra 
There  was  no  clause  in  the  statute  excluding  the  ordiup 
jurisdiction  of  tlie  courts  of  law.  In  a  reduction  of  certain  or- 
ceedings  of  the  trustees — Held  that  the  remedies  spKic-r 
provided  by  the  act  not  having  been  adopted,  the  action  ni 
barred.     Crawford  e.  Lennox,  15th  July  1B52,  p.  529. 

RIGHT  OF  WAY— Public-Proof— Issue— Jury  Csose-h 
.  an  action  at  the  instance  of  inhabitants  of  the  royal  burst  d 
B.,  which  went  to  trial  on  the  issue,  whether  there  eiiflai  i 
public  right  of  footway  from  that  burgh,  through  tbe  <Ma> 
tier's  lands,  tn  the  western  extremity  thereof,  and  thews  pr- 
eceding to  S.,  and  to  the  village  of  A_  or  to  one  or  mm.' 
them:  Circumstances  in  which— ilrld,  1.  That  it  mini 
cient  for  the  pursuers  to  prove  that  there  existed  a  pata 
road  to  S.,  and  that  it  was  not  necessary  to  prove  thitS.  it 
a  public  place,  nor,  supposing  it  not  to  be  a  public  place,  vbi 
means  ot  exit  the  public  had  therefrom  to  a  public  place.  ! 
That  in  considering  what  was  the  road  put  in  issue,  the  in*; 
■lone  could  be  looked  at,  and  tt  was  not  competent  to  referb 
the  record  in  construing  the  meaning  of  the  issue.  Quae*, 
Whether  it  is  essential  to  a  public  mad,  that  it  shall  teraiiiio 
at  each  end  in  a  public  place  ?  CuthberUon  v.  Young,  wi 
Dec.  1851,  p.  145. 

ROAD — See  Acmaetcence.     Exptntsi. 

ROAD,  PUBLIC— Evidence—  Presumption— Statute  19  skH3 
Geo.  III.  c.  32 — The  statute  under  which  certain  mail  ira>- 
tees  acted,  empowered  them  to  shut  up  public  nwlt  on  iin-ir 
giving  certain  notices.  In  a  question  at  to  wheihersruldic 
road  had  been  shut  up:  Circuni stances  in  •iic.Ji— BdJ.  in 
the  absence  of  direct  proof  to  that  efteot,  thai  lacre  was  no 
evidence  or  legal  presumption  that  the  notices  had  beto  giiei>, 
or  the  road  duly  shut  up  in  terms  of  tbe  statute.  Itttav. 
Morrison,  2d  Dec.  1551,  p.  52. 

ROAD  TRUSTEES— See  Evidence, 

ROYAL  BURGH— Petty  Customs— Con  tract— Ctau*-Cos- 
struction — The  magistrates  of  a  burgh  were  in  use  to  kiy 
petty  customs  on  imported  articles,  in  terms  of  a  table,  is- 
eluding  the  enumerated  article  timber,  and  with  tbe  exniass- 
tion,  that  articles  passing  through  the  town,  were  w  tie  ti- 
empt  if  really  '"  transitu,  and  not  tor  sale,  or  to  be  osed  is  t!» 
town.  A  person  who  had  received  an  order  for  railway  tlen> 
ers,  having  bought  timber,  brought  It  to  tlie  burgh,  tt*R 
converted  it  into  railway  sleepers,  and  thence  conveyed  Be 
same  out  of  the  burgh  to  purchasers — Held  tbn  t  tbe  lias* 
did  not  come  within  tbe  exemption,  but  waa  liable  in  dan 
Milne  v.  Leys,  2Gth  May  1852,  p.  451. 

Statute  3  and  4  WilL  IV.  c.  76— Clause— Const* 

tion — Tbe  provision  of  the  statute  3  and  4  WilL  IV.  t a 
that  the  provost  and  treasurer  of  a  royal  burgh  *■  shall  shaft 
remsin.in  office  for  the  period  of  three  years,"  doea  nutaaat 
that  they  shall  remain  in  office  for  three  ordinary  years,  «aa> 
ing  from  the  date  of  their  respective  elections  totbeaeasau) 
but  only  that  they  shall  remain  in  office  for  soch  a  penlP. 
may  admit  of  the  recurrence  of  three  statutory  annualC** 
tions ;  and  at  the  annual  election,  when  these  tstsusffij 
either  of  them,  fall  to  go  out  of  office,  they,  if  they  • 
otherwise  have  been  in  the  third  of  the  council  ausnf  saw 
office  for  that  year,  go  out  of  office  not  merely  a*  cuunxast 
hot  also  in  their  respective  capacities  of  provoat  or  trstsjsjs, 
on  the  first  Tuesday  of  November  in  that  year — j^ssf,  aucspi 
ingly,  that  a  councillor  who  had  been  elected  provost  SM  *— 
November  1844,  and  wbo  waa  in  the  third  of  the  cessasf  _ 
ing  out  of  office  in  1817,  ceased  to  be  provost,  ae  laeUatoM*- 
cillor,  oo  the  first  Tuesday  of  November  1846,  and  •*■«* 
entitled,  as  chief  magistrate,  to  [reside  at  the  oletlmat  uW 
took  place  on  thatday.   White  v.  H.olt,  26th  Nor,  HULfA 


lam!  were  occasioned  by  tile  seller's  n«n  compliance  with  the 
requisite*  of  an  act  of  parliament.  The  objection!  were  re- 
pelled, but  the  suspender  (purchaser)  vrni  found  entitled  to 
the  expense  of  the  suspension,  sa  part  of  the  expense  of  the 
ante.   Kerr  o.  Marquis  nf  Ailsa,  1 2th  June  1852.  p.  131. 

SALE— Mora  — Personal  Bar—  Circumstances  in  which,  the 
claim  of  (he  purchaser  of  meal,  for  repetition  of  the  price,  in 
respect  of  Its  Inferior  quality — Held  barred  bv  his  failure  to 
make  timoous  examination  after  deliver;.  Smart  e.  Begg, 
23d  June  1*152,  p.  547. 

Retention  —  foreign — Contract — A,  an  English  mer- 
chant, purchased  in  England  from  the  agent  of  a  Scotch  mer- 
chant, SCO  tuna  of  iron  "  in  the  Clyde,  for  immediate  delivery 
on  payment."  He  paid  the  price,  resold  the  iron,  and  there- 
after made  other  purchases  from  the  Scotch  merchant.  The 
party  who  had  bought  from  A  having  claimed  delivery  of  the 
ftOO  tons  of  iron  from  the  Scotch  merchant,  the  Utter  pleaded, 
that  he  was  entitled  to  retain  the  same  until  secured  of  the 
balance  duo  by  A  on  his  subsequent  purchases.  Circum- 
stances in  which — Held,  that  the  plea  of  retention  was  to  be 
decided  by  the  law  of  Scotland,  and  not  that  of  England,  and 
the  plea  sustained.  M'Nuuehton  v.  Baird  and  Co.,  ISth  July 
1852.  p.  623. 

SALMON-FISHINGS— See  /««««, 

SASINE,  REGISTRATION  OF  — Held  no  objection  to  the 
Taliility  of  the  registration  of  a  amine — 1.  That  the  month  and 
day  of  the  month,  and  the  year  of  the  sovereign's  reign,  were 
not  written  in  the  body  of  the  record,  but  were  entered  as  a 
marginal  note,  to  which  no  separate  subscription  was  appen- 
ded. 2.  That  •'  Maclalne."  being  the  name  of  the  party  tak- 
ing saaine,  was  entered  in  the  mi  nine- book  nf  the  register 
'■  Maclean."  3,  That  the  person  presenting  the  sssine,  the  re- 
gistration of  which  was  objected  to,  having  at  the  same  time 
presented  several  other  twine*  for  registration,  nil  of  which 
were  entered  on  one  ami  the  same  page,  the  entry  of  the  sasine 
in  question  was  not  separately  subscribed,  but  only  one  signa- 
ture was  affixed  by  the  keeper,  and  the  party  presenting,  to 
the  whole  writs  presented.  Maclaine  v.  Maclaine,  22d  June 
less,  p.  MS. 

Grounds  and  Warrants— Statutes   1616,  c  16;    1893, 

c  14 — The  date  of  presentment  of  a  aasiue  for  registration  ii 
the  date  of  its  registration,  ami  the  record  oF  the  date  of  pre- 
sentment is  the  minute-book  of  the  register  of  aaaiues.  Mac- 
lame  v.  Maclaine.  22d  June  1852,  p.  545. 

SEA— Fishings— Shell-Fish— Public  ilight— The  owner  of  lands 
adjacent  to  the  sea,  and  erected  into  a  barony  with  a  clai.ee 
of  part  nod  pertinent,  and  a  general  grant  of  fishing,  has  not, 
as  such,  a  sufficient  title  to  exclude  any  one  of  the  public  from 
taking  limpets  and  other  shell-fish  adhering  to  the  rocks  be- 
low high-water  mark  on  the  shore  of  his  lands, — provided 
these  rocks  are  accessible  without  trespass.  Hall  v.  Whillis, 
15th  Jan.  1852,  p.  154. 
SEQUESTRATION— See  Bankrupt.  Eipenta.  Principal  end 
A  gait.     I'rottu. 

Bankrupt — Discharged     M-Nanghton,  petitioner,  11th 

.    March  1852,  p.  463. 

t Bankrupt,  Examination  of — Competency— Evidence— 

A  party  raised  an  action  against  a  bankrupt  for  payment  of  a 
ertatn  sum  as  liiisrmrv  of  the  profits  of  a  partnership  alleged 
o  bare  ouce  existed  between  himself  and  the  bankrupt,  and 
ir  this  sum  he  claimed  as  a  creditor  on  the  bankrupt  estate. 
>n  examination  of  the  bankrupt,  the  creditor  having  put  to 
dm  a  question  as  to  the  disposal  of  certain  moneys  during 
he  period  of  the  existence  of  the  alleged  partnership,  thu 
ruitee  objected,  that  the  question,  and  the  line  of  exaraina- 
loo  proposed  to  follow  on  it,  had  reference  to  the  transactions 
letwecn  the  parties,  which  were  said  to  constitute  a  partner- 
lip.  Question,  Whether  the  trustee,  if  slated  in  the  action  at 
le  creditor's  instance,  would  be  entitled  to  object  to  the  be  nk- 
ipt  being  examined  directly  as  to  the  existence  of  the  alleged 
irtnersliip? — But  circumstances  in  which,  the  trustee  not 
iving  so  aisted  himself,  and  it  appearing  that  the  Subject' 
alter  of  the  question  objected  to,  arose  out  of  matters  pre- 
trasly  referral  to  in  the  examination  of  the1  bankrupt  by  the 
ustee,  and  followed  from  the  answers  to  the  questions 
ready  permitted  to  be  put  by  the  creditors — Objection  re- 
plied, and  the  examination  allowed  to  proceed.  Wright  v. 
'ink.  7th  Feb.  1853,  p.  23a 

—  Land — Infeftnwnt— Circumstance*  in  which  the  Court 
ranted  aoquestraiion  of  the  rent*  of  an  estate  la  which  the 


trustee  under  a  private  trust-disposition  was  tnfeft,  at  the  in- 
stance of  a  party  who  had  raised  a  reduction,  on  the  ground 
of  forgery,  nf  the  titles  of  the  trustee's  authors.     Maefarlane 
v.  Graham,  14th  Nov.  1851,  p.  B. 
SEQUESTRATION,  RECAL  OF— See  Bankrupt. 

Question,  Whether  an  affidavit  be  necessary  to  validate 

a  petition,  at  the  instance  of  a  creditor,  for  the  recal  of  his 
debtor's  sequestration?  M'Chiery  or  Ferryman  v.  M-Clymont, 
17th  Feb.  1852,  p.  254 

Default — Reclaiming  Note  —  Process— An  application 

for  recal  of  sequestration  having  been  dismissed  on  the  failure 
of  the  petitioner  to  lodge  a  revised  condescendence,  and  he 
having  failed  to  reclaim  icmpttiire  in  order  to  be  reponed,  but 
having  thereafter  reclaimed  on  the  merits — Circumstances  in 
which — Tlild,  that  it  was  competent  to  recal  the  interlocutor 
dismissing  the  case,  anil  to  remit  to  the  Lord  Ordinary  to 
allow  the  paper  to  be  received  on  payment  of  expenses.  Arnold 
v.  Wiutoii  and  Co.,  1st  July  1852.  p.  663. 

SEQUESTKAT10N  OF  DECEASED  DEBTOR— See  Et- 

SEQUESTRATION  OF  LAND,  RECAL  OF— i The  Court,  on 

the  application  of  various  creditors,  sequestrated  the  rents  of 
an  estate.  Thereafter  one  of  the  creditors,  not  concurring  In 
the  petition,  having  carried  through  a  sale  under  the  power* 
contained  in  his  security — Circumstances  in  which,  the  Court, 
on  the  application  of  the  purchaser,  recalled  the  sequestra- 
tion, although  the  creditors  postponed  to  the  creditor  selling, 
hail  raised  a  reduction  of  the  sale.  Barr  v.  Sharp,  13th  Jan. 
1852.  p.  ISO. 

SERVICE-See  Iitui.    Statute  1625. 

SETTLEMENT— Sec  Poor.     Voting. 

SHELL-FISH -See  Sea. 

SIIER1FF-COURT— See  Proem. 

Process — Opinion,  That  the  Sheriff- Court  Act  of  Sede- 
runt does  nof*authoriztj  minutes  of  debate  after  a  reclaiming 
pet  it  inn  and  answers.   Finlay  e.  Outram,  15th  Nov.  1851,  p.  10. 

SIGNATURE,  ILLEGIBLE  OR  AMBIGUOUS— StxAffiJavit. 

SIKT— See  Decree  in  A&unct. 

SLANDER— See  Kzpeaui.    line.    Privilege, 

Damages — Reparation — Newspaper — Malice — A  notice 

having  been  published  in  the  Gazette  of  the  sequestration  of 
"J.  R-,  wine  and  spirit-merchant,  G.  Street,  Glasgow,"  a 
newspaper,  under  the  head  of  "  Scotch  Bankrupts,"  entered 
the  name  "  J.  R.  wine  and  spirit-merchant,  Glasgow." 
Thereupon  a  person  named  J.  R,  a  wine  and  spirit-merchant 
in  Glasgow,  having  raised  an  action  of  damages  against  the 
newspaper  proprietors,  on  the  ground  of  injury  done  to  hi* 
credit,  in  respect  the  notice  had  been  believed  to  apply  to 
him — Held  that  the  action  was  relevant  although  there  was 
no  allegation  of  malice  ;  and,  on  proof  of  injury  to  credit,  da- 
mages assessed  accordingly.  Reid  v.  Outram  and  Co.  27th 
Feb.  1852,  p.  282. 

Issue — In  an  action  of  damages  for  slander,  the  word 

"  vrrongously"  struck  out  of  the  issue,  a*  useless.  Rae  ». 
M'Lay.  1st  July  1652.  p.  661. 

Issue—Terms  of  issues  adopted  to  try  an  action  of  da- 
mages for  verbal  slander  uttered  On  several  occasions  during 
a  certain  period.     Loekhart  v.  Cuming,  7 Ih  Feb.  1852,  p.  223. 

Privilege— Malice — Justiceof  Peace  Small-Debt  Decree 

— Reduction— Jury  Cause — A  party  raised  an  action  to  redoes 
a  Justice  of  Peacesmall-debt  decree  against  him,  on  the  ground 
of  malice  and  oppression  on  the  part  of  the  Justices.  In  the 
summons  of  reduction,  he  alleged  that  the  principal  witness 
for  his  opponent  hud  fraudulently  instigated  the  action,  anil 
trumped  up  other  claims  against  him,  and  that  the  Justice* 
had  refused  to  allow  him  tn  cross-examine  that  witness,  and 
to  adduce  his  other  evidence ;  but  be  did  nut  aver  that  the 
alleged  fraudulent  conduct  of  the  witness  had  been  made 
known  to  the  Justices.  At  the  trial  of  an  Issue,  whether  the 
statements  in  the  summons  of  reduction  had  been  made  falsely, 
maliciously  and  caiumniously,  against  the  witness — Ruled  by 
tlie  Judge,  and  confirmed  by  the  Court,  that  the  statements 
wore  not  pertinent,  anil  therefore  were  not  privileged,  so  as  to 
require  proof  of  malice  to  entitle  the  witness  to  damages. 
M  Intosh  ii.  Flowerdew.  29th  Nov.  1851,  p.  45. 

SMALL-DEBT  ACT— Diligence— Suspension— Suspension  of 
diligence  upon  a  small  debt  decree  in  absence,  refused,  ai- 
though  the  suspender  offered  to  prove  that,  before  decree,  a 
portion  of  the  money  had  been  accepted  as  payment  in  full ; 
and  KtlJ,  that  the  remedy  provided  by  the  act  Being  ■  rehearing, 


which  hid  nol  been  applied  for,  It  *»s  not  competent  to  seek 
redress  by  way  of  suspension.  Turn  boll  and  Co.  v.  Russell, 
lath  Not.  1851,  p.  9. 

SMALL-DEBT  ACT,  (Justices)— Reduction-  A  Justice  of the 
Peace  smsll-deot  decree  wis  obtained  upon  a  summons  requir- 
ing payment  of  £5  as  due  ''per account."  The  execution  of  the 
messenger  bore,  that  be  delivered  "  a  full  copy  of  the  before 
mentioned  complaint  and  warrant,  with  a  short  copy  of  citation 
thereto  subjoined,  aa  also  a  full  copy  of  the  claim  aned  for,  to 
the  debtor  personally  apprehended."  The  ground  of  reduction 
insisted  in  was,  that  no  copy  of  the  account  sued  on  was  served 
on  tilt  defender — Held,  l.  That  this  ground  of  reduction  did 
not  fall  within  the  reasons  set  forth  in  the  summons.  3. 
That  the  objection  that  no  account  waa  said  to  be  served,  waa 
not  a  good  objection  lo  a  citation  under  the  Justice  of  Peace 
Small-Debt  Act.  S.  Opinion,  That  even  if  it  had  been,  the 
execution,  which  waa  not  brought  under  challenge  by  reduc- 
tion,  bore  in  substance  that  service  of  the  account  had  taken 
place.    Thomson  v.  Allan.  12lh  Feb.  185*.  p.  S40. 

SPECIAL  POWERS— See  Factor  Loco  Tutorit.   Tutor-Dominate. 

STAMP— See  I*>dtord  and  Tenant.     Proof. 

Promissory -Note — Proof — Held  that  the  following  docu- 
ment was  a  promissory -note,  and  therefore  inadmisaible  for 
want  of  stamp : — "  Mart,  I  am  due  you  the  sum  of  £300, 
which  money  I  ahull  pay  you  when  called  for."  Donaldson 
or  Milne  a.  Donaldson,  10th  June  18.12,  p.  504. 

STATUTE— See  Contract.     Review. 

1555.  c.  88 ;  1691,  c.  217 ;  1  and  2  Vict.  c.  119,  §S  12, 

13-See  Violent  Profile.  1017,  c.  16  ;  1893,  c.  14— See  Saline, 
Reaittration  of.  1621,  c.  18— See  Bankrupt.  1896,  c.  6— See 
Bankrupt  10  Quo.  III.  c.  51,  §  24-  See  Entail.  89  and  40 
Geo.  III.  c.  32, 99-See  Evidence.  Road,  Pnb&e.  48  Geo.  III. 
c.  151,  H  16, 17— See  Proosu.  Reclaiming  Note.  6  Goo.  IV. 
c.  120,  |  40— 9ee  Process.  3  and  4  Will.  IV.  c.  76— See  Royal 
Barak.  6  and  7  Will.  IV.  c.  56— 8ea  Cfcssfe.  1  and  2  Vict. 
c.  86,  §  5;  c.  114,  §30;  c.  119.  6  1— See  Decree  inAbmer. 
Jitriedietion.  Proem.  2  and  3  Vict.  C.  42— See  Expentet.  8 
Vict.  c.  17.  §s  88,  89-See  RaHeay.  8  Vict  a  17,  §§  16,  88, 
89, 187— See  Principal  and  Agent.  Railuay.  Summon*.  8  Vict 
c.ln,{j87— SvoKailaiaj,.  8  Viet  c  IB,  §  79  ;  11  and  12  Vict. 
c.  86.  ,  20—  SoeEzpaue,.  Minor.  8  and  9  Vict,  c.  83,  H  84, 
40,  80— See  Poore'-Aiieitment.  11  and  12  Vict  C.  86,  H  3, 
4,  0.  26,  83,  38,  43— Soe  Entail.   1 1  and  12  Vict  o.  46  ;  12and 

13  Vict  c  108—  See  Joint- Stock  Company.  12  and  13  Vict  c. 
61— See  Factor  Loco  Tutorit.  PupiW  Protection  Act.    18  and 

14  Vict  c.  86,  §§  11,  12,  40,  41— See  Jury  Cam/.  Prows*, 

1695— Precept  of  Clare  Constat— Service—  Held  that 

the  provision  of  this  statute  rendering  an  heir  taking  pos- 
session by  a  title  from  a  remoter  ancestor,  liable  for  the  dubts 
and  deeds  of  an  interjected  heir  more  than  three  yean  in 
possession,  applies  where  such  title  U  made  up  by  precept  of 
dire  eoattat,  no  less  than  where  it  is  made  np  by  service. 
Brown  v.  Henderson,  16th  July  1852.  p.  636. 

WHETHER   JMPEBTIVE  OK  DIRECTOBr— Sec 

Entail  Amendment  Act  (1848.) 

SUBMISSION— See  Arbitration.     Contingency.     Railway. 

RENEWAL  Or'— A  B  had  two  claims  against  a  rail- 

way  company,  one  of  which  did,  while  the  other  did  not, 
fall  within  the  Lands  Clauses  Consolidation  Act.  A  sub- 
mission of  both  claims  was  entered  into, — the  deed  declaring 
that  the  submission  was  to  be  taken  aa  a  submission  within 
the  statute,  and  that  the  derision  of  the  arbiters  was  to  be 
given  within  throe  months.  The  arbiters  accepted,  and  the 
three  months  expired.  No  decision  having  been  pronounced, 
the  parties  indorsed  in  the  deed  a  minute  of  renewal  In  the 
following  terms: — "Considering  that  H.  W.  and  P.  C,  the 
arbiters  named  and  appointed  by  the  within  submission  en- 
tered into  between  us,  accepted  of  the  said  submiwion,  and 
appointed  J.  H.  to  be  oversman  in  the  event  of  their  differ- 
ing: in  opinion— considering  farther,  that  various  steps  of 
procedure  took  place  in  said  submission,  but,  as  it  has  ex- 
pired, it  requires  to  be  renewed — therefore,  and  without  pre- 
judice to  the  proceedings  which  have  already  token  place 
before  the  arbiters  in  the  said  within  submission,  the  parties 
submitters  do  hereby  renew  the  within  submiwion, and  em- 
ir the  arbiters  and  oversman  before  named  to  proceed 
tod  determine  the  matters  submitted,  in  the  same  way 

said  parties  submitters  do  hereby  of  new  submit  and  refer 
to  the  amicable  decision,  final  sentence,  and  decreet- arbitral 


ra 


«lte  give 


forth  ami  pronounced  By  the  said  H-S.itd 
!  arbiters  appointed  by  the  parties,  imd.irn*,. ■ 
difference  in  opinion  between  the  said  arbiters,  la  tbtsit 
J.  H,  asoversman,  the  whole  claims  of  the  partus,  itij,, 
dally  mentioned  in  the  within  written  tubmiarun."'  Tii- 
months  again  expired  without  a  decision,  sod  the  put* 
continued  the  discussion  before  the  arbiters.  ThtrnV 
li  imif  ted  in  a  wakening  of  the  aclien,  which,  prio:  ujj: 
submission,  he  had  brought  for  the  uou-staluluiy  ck>- 
lltlfl  that,  under  the  terms  of  the  minute  of  renewal  udb 
conduct  of  parties,  the  submission  subsisted  to  Ihc  ita . 
barring  any  further  procedure  in  the  action.  Hillr.k 
dee  Perth  and  Aberdeen  J.  R,  Co.  16th  Jul?  1852, p. U: 

SUBSCRIBERS'  AGREEMENT— See  Mny. 

SUCCESSION— See  TettaU  or  IatettaU. 

6UMMBAY  APPLICATION— See  Arttrawos.  Pram  r,. 
lent  Profit: 

SUMMONS— See  Culpa.  Entail.  Forag*.  OtHeetm.  !*■ 
Lav  Ateetment.     I'roceu. 

Citation — Process — Companies  Clauses  Act— SuWl 

Vict  c.  17,  §  187— Act  of  Sederunt  8th  July  1311,  j  l-ii 
summons  against  a  joint -stock -company,  and  certain  arc 
duals  as  directors  thereof,  the  warrant  of  citation  direoMt, 
messenger  to  "  lawfully  summon,  worn  aud  chirp  tseaai 
defenders,  personal  ly,  or  at  their  respective  d«lliBg-pWai 
compear,"  ftc  The  messenger  executed  the  laswaisahi 
the  individual  defenders  personally,  and  IgsJMt  the  naaf 
by  leaving  a  copy  in  the  hands  of  lite  secretary  al  ttat  p 
clpal  office.  In  terms  of  the  Companies  Clauses  Art.  Ta* 
fenders  pleaded  in  limine,  "  no  process,"  in  respect  lint  ta 
summons  contained  warrant  ouly  lo  cite  tha  iodiridol  i- 
fenders,  but  no  warrant  to  cite  the  cumpanj— UiM  Uai  & 
summons  contained  warrant  to  cite  the  cumpisriinlu 
the  individual  defenders ;  and  the  citation  of  tbefemu k* 
ing  been  legally  executed  in  terms  of  the  sti«re,ik prd-- 
minary  defence  repelled.  Stewart  v.  Scottish  SjJaiiJJ™- 
tinn  Railway  Co.  3d  March  1862,  p  296. 

Relevancy — Arbitration — lit  an  actios  by  ose  of  tie 

parlies  to  a  pending  submission,  to  have  il  fanf  (Mite 
arbiter,  by  bis  partial  and  corrupt  proceerlnti  in  rtr  ™« 
of  the  submission,  waa  legally  disqualified  la«  mwcar-t 
in  the  office,— and  concluding  against  the  othnjsnja  m 
submission  for  count  and  reckoning  in  regard  to  lbs  taunt 
in  dispute :  Terms  of  record  which — Utld not  w tsotuir* 
vant  grounds  for  calling  on  the  Court  lo  interrupt « is""* 
with  the  proceedings  before  the  arbiter,  and  leSsi  ajasao 
accordingly    Drew  c  Draw,  24th  Feb.  l&52,p- 268. 

Relevancy— Neglect  of  Duty— Wlwreaparrf  ata** 

to  be  made  liable  on  the  ground  of  neglect  of  d*H*"* 
That  the  pursuer  of  the  action  must  apecificslljliW™j 
waa  the  duty  of  the  party  to  do  on  the  occaskn  <*  »«**■ 
is  alleged  to  have  failed  in  its  discharge.  liau*i.» 
29th  May  1862,  p.  462. 

SllMMONS,  AMENDMENT  OF— Process-An  actios  " 
brought  in  March  1851,  to  compel  a  raiUij  ce»;«! ' 
make  a  line  authorized  by  an  act  of  parliament  p»" 3 
1846,  tinder  which  the  compulsory  powers  of  tht  caag 
expired  in  June  1661.  Tliere  was  an  alternative  oaths" 
for  damages.  The  defence  was.  inter  olio,  thai  •  **•!]* 
set  liad  been  passed  in  1847,  altering  and  (iiodifjisf  «£ 
and  that  the  conclusions  of  the  summons  were  no*  eaa* 
able  to  that  second  statute,  under  which  the  canrstfj'* 
pulsury  r-iwers  expired  in  July  1852.  The  pursuer  prs* 
in  Feb.  1862,  lo  amend  his  libel  by  introducing  a  qwtfj 
reference  lo  the  act  1847 — Amendment  allowed.  CukyJJ 
«.  Caledonian  and  Dumbarton  R  C«.  lOih  July  ISS^r* 

SUMMONS,  CONSISTORIAL— See  Proceee. 

SUMMONS  OF  REDUCTION— See  Vwenmat  Pnmrm* 

SUMMONS  OF  REDUCTION  OF  DECRKKOPCOBin" 
SESSION  AND  HOUSE  OF  LOhDS-ReletimF--«J; 
A  person  bom  in  Scotland,  and  proprietor  of  l**^fj 
went  to  America,  where  he  died,  having  mattwieaSn'*" 
a  woman  who  had  borne  him  a  son  there.  The  CV J*J 
failing  lawful  issue  of  the  deceased,  waa  his  Wft  ■•**"} 
heir  to  him.  Of  this  service  a  reduction  was  mieed  """1 
the  son  and  hia  factor  loco  tvtorit,  on  the  groans'  last  w£ 
having  been  legitimated  by  his  father's  mirrii|»»jaW  J 
at-law,  but  decree  nf  absolvitor  was  pronouacsd.  ™|rV, 
the  son  raised  a  reduction  of  the  decree,  on  the  ln>m' 
the  same  had  been  pronounced  in  respect  of  sat  ■as*" 


and  collusive  concealment  by  A,  and  his  brother,  who  acted 
as  A'a  agent,  anil  by  the  pursuer's  factor  loco  Hdon'j,  who  had 
entered  into  a  conspiracy  to  deprive  the  pursuer  of  his  rights, 
uf  [lie  tact  that  tlie  deceased  was,  at  the  time  of  hia  marriage, 
11  domicilii  Scotsman.  Term*  of  record  on  which — Hild 
that  the  facts  set  forth  did  not  aupport  the  allegations  of 
fraud  and  conspiracy,  and  action  dismissed  a*  irrelevant. 
Shedden  v.  Patrick,  loth  March  1853,  p.  331. 

SUPERIOR  AND  VASSAL  — Non  Entry— Composition  — 
Completing  Titles — Title  to  Sue — A  superior  iufeft  in  lands 
by  recorded  aaaine,  brought  an  action  of  reduction-impro- 
bation  and  declarator  of  non-untry  against  the  vassals.  In 
libelling  hie  title,  he  set  forth  a  mid-couple  connecting  him 
with  the  original  superior,  which  he  did  not  produce.  He 
admittedly  hod  not,  for  more  than  forty  yeara  aubaequent 
to  his  Infeftment,  levied  feu-duties  from  the  vassals,  nor  had 
Ihey  ever  recognised  him  by  taking  an  entry  from  him.  More- 
over, the  vaasala  denied  all  knowledge  uf  the  pursuer,  and 
averred  and  proved,  that  up  to  the  year  immediately  previous 
to  that  in  which  the  action  was  brought,  they  had  accounted 
for  the  feu-duties  to  the  original  superior.  A  composition 
of  a  year's  rent  ou  entry,  though  not  concluded  for  in  the 
summons,  was  claimed  from  the  vaaaals  on  the  record — Held 
Hint  the  title  to  sue  win  insufficient  in  the  circumstances, 
aod  action  dismissed  accordingly.  Maconochie  v.  Governors 
of  Trinity  Hospital  of  Edinburgh,  28th  May  1852,  p.  458. 

SURPRISE— See  Jury  Caum. 

SUSPENSION— See  Charge.  Decree  in  Abmna.  Juriediclion. 
Principal  and  A  gent.     Proa—.    Smalt  Debt  Act.     Ttvtt. 

Absolvitor — Expenses — Held  incompetent  to  suspend  a 

charge  upon  an  Inferior  Court  decree  of  absolvitor  with  ex- 
penses.   Simpson  v.  Young,  8th  July  1852,  p.  688. 

SUSPENSION  AND  INTERDICT— See  Mortification. 

T 
TAXATION  OF  ACCOUNT— A  law-agent  was  employed  to 
recover  money  due  to  his  client.  He  recovered  the  money 
accordingly,  and,  having  paid  himself  his  untaxed  business 
Recounts,  banded  over  the  surplus  to  hia  client — Held  that 
the  client  was  still  entitled  to  bave  the  accounts  taxed. 
Henderson  u.  Jackson,  loth  July  1852,  p.  £30. 
TESTAMENT— See  foreign.     Legitim. 

TESTATE  OR  INTESTATE— Succession— A  testator  settled 
his  whole  property,  heritable  and  moveable,  upon  trustees, 
for  division  among  the  children  of  A,  the  children  of  B,  and 
C,  in  three  equal  shares.  The  deed  declared,  that  if  A,  B, 
or  C,  or  any  beneficiary,  impugned  it,  the  party  challenging 
should  forfeit  all  benefit  under  it,  not  only  for  himself,  but 
also  for  his  children.  A,  being  the  truster's  heir-at-law, 
successfully  challenged  the  deed  on  deathbed,  ao  far  aa  It  waa 
a  conveyance  of  heritage.  Held  that  the  forfeited  share  of 
A'a  children  in  the  moveable  estate  did  not  fall  to  be  dealt 
with  as  Intestate  success  ion,  but  waa  equally  divisible  among 
the  other  beneficiaries.  Nisbet  e.  Hawke.  6th  Dec.  1851,  p.  60. 
TITLEAND  INTEREST— 8*>£*tmL  Judicial  Factor.  Lead- 
lord  aud  Tenant. 
TITLE  TO  SUE— See  Implied  Agreement.  Obligation.  Man- 
date.    Ra  Judicata.     Superior  and  Venial.     Trust. 

Cessic — A  trustee  appointed  under  a  cessio,  died.    A 

single  creditor  of  the  bankrupt  called  a  meeting  of  creditors 
by  advertisement,  at  which  a  loccasaor  to  the  original  trustee 
was  appointed — Held  that  he  had  a  title  to  recover  debts  due 
to  the  bankrupt.    Macalister  t>.  Macgregor,  26th  June  1862, 

Decree-Dative — Confirmation — Queitio',  Whether  a  de- 
cree-da tiro  obtained  by  the  creditor  of  a  deceased  debtor,  is 
good  as  a  title  to  sue  without  confirmation  f  Balfour  o.  Bax- 
ter Brothers  and  Co.  3d  March  1862,  p.  290. 

Fraud— Process— Parties   cot   Called— Iu   ao   action 

■Raiuat  certain  directors  of  a  banking  company,  on  the  ground 
of  fraud  in  the  management  of  the  company's  affairs,  whereby 
tbe  pursuer  alleged  he  had  suffered  injury — Held,  1.  That  a 
single  shareholder  had  a  good  title  and  interest  to  pursue, 
and  did  not  require  the  concurrence  of  all  the  other  share- 
holders for  that  purpose.  2.  That  be  was  not  bound  to  call 
the  whole  of  the  directors ;  but  that  it  was  competent  for  him 
to  insist  against  certain  individuals  of  their  number  whom 
he  specially  charged  with  the  fraudulent  acts  out  of  which 
the  injury  was  said  to  have  arisen.  Leslie'.  " 
v.  Pirie,  17th  Dec  1861,  p.  91. 


TITLE  TO  SUE— Partnership— A  company  carrying  on  busi- 
ness under  a  descriptive  firm,  waa  dissolved  ;  and,  under  the 
provisions  of  the  contract  of  copartnery,  a  meeting  of  part- 
ners waa  held,  at  which  A 1]  was  appointed  to  wind  up  the  com- 
pany's affairs,  with  the  power  of  suing  and  being  sued.    In  a 
redaction  at  the  instance  of  A  B,  (acting  under  this  appoint- 
ment), of  a  deed  grunted  by  one  of  the  partners  to  a  third 
party,  in  defraud  of  creditors — Held  thst  A  B  hod  a  good 
title  to  sue.    Jameson  v.  Watson,  16th  July  1862,  p.  G31. 
TOWN-COUNCLL— See  Ourter. 
TRANSACTION— See  Discharge. 
TRANSFER— See  Proof. 

TRIENNIAL  PRESCRIPTION— Quinquennial  Prescription— 
Principal  and  Agent — The  quinquennial  and  triennial  pre- 
.  scriptiouB  do  not  apply  to  accounts  between  a  commission- 
agent  and  his  principal.  M'Kiulay  v.  M-Kinlaj,  11th  Dec 
1851.  p.  71. 
TRUST— See  Entail.  Fee  ami  Liferent.  Foreign.  Judicial  Fuc 
tor.     Mortification-     ttadtcay. 

Construction — A  trust-deed   contained   the  following 

clause — "  That  my  said  trustees  ahall  bo  bound  and  obliged, 
on  my  lawful  daughter  attaining  majority,  or  on  her  previous 
luarriage,  to  lay  out  in  heritable  bonds,  or  other  proper  se- 
curity, the  sum  of  £1500  sterling,  and  to  take  the  same  pay- 
able to  herself ;  or,  should  my  said  trustees  deem  it  advisable, 
they  are  hereby  specially  authorised  and  empowered  to  take 
the  bond  or  bunds  payable  to  her  in  liferent,  for  her  liferent 
use  aUutiarly,  and  to  the  children  to  be  procreated  of  her  body 
in  fee,"  &c.  &c,  "  or  to  hare  the  said  bond  or  bonds  in  any 
other  terms  which  my  said  trustees  may  deem  requisite." 
The  trustees  failed  to  invest  the  money  when  tbe  beneficiary 
became  of  age.  The  majority  of  tbe  trustees  afterwards  died, 
and  the  beneficiary  married  after  majority.  Held  that  the 
discretionary  powers  conferred  by  the  trust-deed  did  not  lapse 
by  their  non- exercise  at  the  ilulu  Axed  by  the  testator,  but 
that  they  still  remained  undiminished  in  the  person  of  the 
sole  surviving  trustee.  Pollock  v.  Macdonald  or  Muir,  9th 
Dec  1851,  p.  70. 

Expenses — One  of  two  trustees  paid  the  trust- funds  over 

to  his  co-trustee,  and,  in  respect  of  the  Lillet's  delay  iu  wind, 
ing  up  the  trust,  the  furmer  raised  a  process  of  count  and 
reckoning  againat  him,  with  consent  of  one  of  the  beneficia- 
ries. In  this  action,  the  pursuer  obtained  an  order  for  con- 
signation. The  consenting  beneficiary  withdrew  hia  concur- 
rence, the  only  other  beneficiary  never  having  consented  to 
the  proceeding.  Tbe  pursuer  then  declined  to  insist  farther. 
A  mulliplepoinding  waa  also  raised  in  name  of  tbe  trustees, 
and  was  conjoined  with  the  count  and  reckoning.  In  the 
latter  the  Lord  Ordinary  found  neither  party  entitled  to  ex- 
penses. The  co-trustee  afterwards  became  bankrupt.  In  a 
reclaiming  note,  which  was  opposed  by  the  beneficiaries  alone, 
the  pursuer  (trustee)  couteuded,  that  as  tbe  proceedings 
against  his  co-trustee  bad  been  for  the  benefit  of  the  trust, 
and  as  he  could  not  recover  the  expenses  c.f  these  proceedings 
by  reason  of  his  cu-trustue's  bankruptcy,  lie  waa  entitled  to 
recover  them  out  of  the  trust-funds.  Note  refused,— the 
Court  holding,  that  there  was  room,  in  the  circumstances, 
for  applying  the  general  rule,  that  a  trustee  is  not  to  litigate 
with  his  co- trustee  at  the  expense  of  the  trust.  Fothringham 
«.  Salton,  3d  Feb.  1859,  p.  £09. 

Resignation  and  Assumption  of  Trustees — Suspension 

and  Interdict—  Should  any  deception  occur  in  tbe  manage- 
ment of  a  trust-estate, — aa,  lor  instance,  in  procuring  the 
resignation,  or  assumption  of  new  trustees, — the  Court  may 
interpose  and  provide  a  remedy  by  way  of  suspension  and 
interdict-  Raid  v.  Maxwell,  3d  Feb.  IP 52,  p.  910. 
Title  to  Sue — A  truster  bequeathed  a  fund  to  be  em- 
ployed In  educating  boys  belonging  to  three  families  connect- 
ed with  himself,  besides  hia  own,  which  was  to  be  primarily 
favoured.  The  magistrates  of  a  burgb,  being  ex  officio  the 
sole  trustees  of  tbe  fund  under  the  settlement,  applied  to 
parliament  for  an  net  to  authorise,  inter  alia,  the  extension 
ot  the  trust-funds  to  other  purposes  besides  those  specially 
set  forth  in  the  deed.  Merabeie  and  connections  of  the  fami- 
lies favoured  by  the  truster,  met  and  resolved  to  oppose  this 
bill,  which  was  ultimately  thrown  out  in  consequence  of  the 
exertions  of  certain  parties,  strangers  to  the  trust,  by  whom 
the  opposition  to  the  bill  was  principally  conducted.  Some 
of  tbe  parties  last  referred  to  having  become  trustees  of  tbe 
fund  hi  consequence  of  their  subsequent  election  as  magi- 


stratus  of  the  bnrgb,  proposed  to  charge  against  the  fund  cer. 
Ml  sums  as  due  to  some  of  tbefr  own  Dumber,  sad  to  others, 
for  expenses  and  trouble  in  opposing  the  bill,  on  the  ground 
that  the  opposition  had  been  be ncUcial  to  the  trait.  In  a 
suspension  and  Interdict  at  the  instance  of  the  heir  and  re- 
presentative of  the  truster — Ihlt,  1.  Thut  the  com  plainer 
had  a  good  title  to  make  the  application.  2.  That  the  ex- 
penses could  not  be  properly  made  a  charge  against  the  fund. 
Mackintosh  v.  H'Leaa,  30th  June  1852,  p.  577. 

TfiUST— Trustee—  Where,  tire  Court  having  appointed  three 
persons,  snd  the  survivor,  trustees  in  place  of  those  nomi- 
nated by  the  truster,  all  of  whom  had  declined  to  accept,  one 
of  the  trustees  appointed  died — Circumstances  In  which,  no 
case  of  necessity  being  pleaded,  the  Court  refused  in  hoe  uatu 
to  appoint  a  trustee  In  room  of  the  deceased.  Preston  t>, 
Preston's  Trustee*,  17th  July  1852,  p.  68T. 

Trustee — Expenses — Professional   Charges— Qutttio*, 

How  fur  i  taw-agent  who  is  appointed  a  trustee,  Is  entitled 
to  recover  professional  charges  for  judicial  business!  Borne 
and  Walker  d.  M'Comie,  6th  March  1852,  p.  811. 

DENUDING  OF— See  Voting. 

TRUST-DEED— Construction— Where  a  trust-deed  provided, 

that  the  trustees,  In  reinvesting  the  shares  of  the  estate  pro- 
vided for  the  truster's  daughters,  should  take  the  convey- 
ance In  favour  of  each  daughter  in  liferent,  and  to  their  child 
or  children  in  fee — Held  that  the  daughters  were  not  en- 
titled to  dispose  of  the  same  in  case  of  their  dying  without 
children,  and  that  do  substitution  to  that  effect  could  be 
inverted  In  the  Investments.  Stewart  e.  Stewart,  20th  Dec. 
1851.  p.  188. 
TRUST  SETTLEMENT— See  Uerilable  and  Moveable. 

Fee  and    Liferent — Accumulation — Bonus — A  party, 

by  ffloriit  causa  settlement,  conveyed  his  whole  property  to 
trustees,  directing  them,  after  payment  of  debts  and  legacies, 
to  lay  out  and  employ  the  residue  for  the  use  and  behoof  of 
his  grandson,  in  such  way  and  manner  as  might  seem  most 
expedient  to  them,  till  he  attained  majority,  when  they  were 
to  denude  in  his  favour.  Fart  of  the  trust-estate  consisted 
of  bank  stock  The  truster  died  while  his  grandson  was  in 
minority.  The  trustees  maintained,  that  during  bis  mino- 
rity, the  surplus  of  the  annual  proceeds  of  the  estate,  after 
making  a  proper  allowance  for  the  education  and  tnainte- 
nence  of  the  heir,  fell  to  be  accumulated  as  part  of  the  capital 
of  the  estate—  Held,  there  being  no  direction  to  accumulate, 
that  the  whole  annual  proceeds  of  the  residue,  after  paying 
debts  and  legacies,  previous  to  as  well  as  after  majority,  fell 
to  be  paid  to  the  grandson,  including  bonuses  on  the  stock 
declared  and  paid  daring  bis  minority,  Bcswell  v.  Ogilvie, 
27th  Jan.  1862,  p.  180. 

Substitute— Conditional  Instit ute  —Construction — A 

party  whose  only  child,  a  son,  had  predeceased  him,  leaving 
a  son  and  several  daughters,  executed  a  mortis  cauta  settle- 
ment, by  which  he  conveyed  his  whole  property  to  trustees, 
directing  them,  after  payment  of  debts,  to  lay  out  and  em- 
ploy the  residue  for  ii,  his  grandson,  and  the  heirs  of  G's 
body,  till  be  or  they  should  attain  majority,  when  they  were 
to  denude  In  bis  or  their  favour,  and  falling  of  (lor  hie  issue, 
such  residue  was  to  pertain  to  any  posthumous  son  of  the 
truster's  son,  (who  never  existed),  at  his  or  the  heirs  of  his 
body  attaining  majority ;  and  failing  him  without  lawful 
issue,  to  the  truster's  grand  daughters,  equally  among  them. 
By  a  codicil  the  truster  declared,  that  filling  heirs-male  of 
bis  son's  body,  and  the  succession  opening  to  the  heirs- 
female  of  bis  body,  the  residue,  instead  of  pertaining  to  his 
grand-daughters  equally,  should  pertain  to  the  eldest  heir- 
female — the  eldest  heir-female,  through  the  whole  course  of 
succession,  succeeding  always  without  division.  G.thegrand- 
son,  survived  the  truster,  attained  majority,  and  died  intes- 
tate without  issue,  the  trustees  never  having  denuded  in  bis 
favour — H-  Id  that  the  trust-estate  bad  not  vested  absolutely 
in  G,  and  that  his  eldest  sister  succeeded  to  the  same,  and 
not  the  heirs- at -law  of  G.  Bosweil  v.  Ogilvie,  27th  Jan. 
I862J.  180. 

TRUSTEE— 8oe  Bankrupt.     Trust. 

Personal  Liability— The  trustees  of  a  party  deceased, 

in  terms  of  powers  conferred  by  his  settlement,  appointed 
one  of  themselves  factor,  and  allowed  him  to  credit  himself 
Id  his  accounts  with  a  sum  as  commission,  as  also  with 
another  sum  allowed  by  the  trustees  to  each  of  themselves, 
for  their  trouble.    Both  these  sums  having  been  found  by 


the  Court  to  be  excessive,  and  reduced  sccordiurf,  u] 
the  factor  liaiing  become  bankrupt — Httf  that  Ills  tiwtiet, 
other  than  the  factor,  were  not  personally  liable  for  the  «, 

■  cess  of  the  suma  allowed  to  be  credited  by  him,  (Inch  U 
been  lost  to  the  estate  by  his  insolvency.  Auld  >.  On'i 
Trustees.  13th  Dec.  1851.  p.  77. 

TRUSTEE,  RESIGNATION  OF— The  heir  of  ■  deceased  tnki 
raised  a  reduction  of  the  trust-deed,  on  the  ground  of  tmA 
unci  circumvention  by  beneficiaries  named,  and  other  pit.   j 
ties  not  named.    The  trustees  were  called  as  deteoden.nl 
duly  entered  appearance  to  uphold  the  deed   Oat  of  it- 
trustees,  after  the  action  bad  been  called,  resigned  bu  oiL* 
In  terms  of  a  clause  of  the  trust-deed  autbari»ing  him  If  k    \ 
so— Held  entitled  to  resign,  the  action  beingdirtctetligfot    \ 
him  exclusively  in  bis  character  of  trustee,    Gtlmour  r,  B 
mou^s  Trustees,  7th  Feb.  18S2.  p.  222. 

TUTOR  AD  LITEM— See  Entail  Anun  ' 

TUTOR-NOMINATE—  Special  Power 
refused  to  write  on  a  petition  by  a 
thority  to  make  up  titles,  and  to  sell 
21st  Jan.  1862,  p.  1U7. 

U 

ULTTMU8  HJIRES— See  Proving  the  Tenor. 


—  Minor— The  Com 

utor-nouiutt  fat  is- 

Gtalvua,  pcliLiios 


VALUE— See  JtiU  of  Exehangt. 

VERDICT,  WHETHER  APPLICABLE  TO  RECOBD-ka 
action  for  the  delivery  or  sugar,  the  defender  piodiii  ror 
tlon,  in  respect  the  price  of  it  was  unpaid.  At  tl*  trial  pd- 
ment  of  that  price  was  admitted,  and  letention  wkubsm 
iu  fora  balancearisingnponothersales.  There  we irmni 
for  the  defender.  It  was  objected,  that  judgment  mMsc. 
pass  for  the  defender  on  this  verdict,  in  respect  the  &*  to 
which  it  bad  been  obtained,  was  different  fron  the  cestui* 
on  the  record.  Objection  repelled.  Melrcse  ud  Co,  (■ 
Haetie  and  (Jo.  I9th  Dec.  1851,  p.  120. 

VESTING— See  Legacy-     tsjriress. 

Legacy— A  testator  Iwqneathed  tberes*i(/hsesBJe 

to  his  children,  payable  to  them,  "  their  betn  a*>p*>-~ 
In  equal  shares,  upon  the  youngest  atukitf;  the  ap  « 
eighteen.  The  settlement  further  declared,  flat  it  usj  we 
nf  the  children  died  Intestate  before  receiving  saToeit,  w 
share  of  such  predecease r  should  be  payable  tele*"1  '•" 
heirs,  whom  failing,  to  the  survivors.  ReU,  flotation™ 
of  any  indication  of  an  opposite  intention),  that  the  deft* 
Won  to  assignees,  and  the  power  of  testing  impotulj  P» 
to  the  legatees,  made  the  Icgnoies  rest  a  onfi  telsw 
Clark's  Executors  t>.  Hardie's  Eiecntrix,  6th  Itafflal.P-* 

Settlement— Trust,  Denuding  of—  A  partfWthiiiW' 

estate  to  trustees,  directing  them  to  pay  the  sunns!  prw* 
of  the  residue  to  his  nephew  during  his  life,  ortlll  be  *• 
ceeds  to  the  estate  of  K  ;  and  on  his  death  or  sttcoaw L» 
that  estate,  to  pay  over  the  whole  residue  to  bis  nkte.  ft" 
that  on  the  nephew  discharging  the  trusters  of  all  l»nP' 
and  interest  in  the  rents  and  proceeds  of  the  reside** 
trustees  were  entitled  and  bound  to  denodt  of  thenar* 
to  the  niece.    Rsinsford  e.  Maxwell.  6th  Feb.  1862,  a  » 

VICENNIAL  PRESCRIPTION— Retour— Burunom  ixEoW- 
tton— Relevsncy— tjueift'en,  WbetberarecordWMtslodM"' 
ments  of  fraud  relevant  to  reduce  a  retour,  noisiuaSssW 
the  vicennial  prescription  I  Sbedden  e  Patrick,  1W  aoo 
1862,  p  831. 

VIOLENT  PROFITS- Caution-Ejection -Sanimsrj W 
cation— Church— Process—  Statutes  1566,  c.  3B :  18* ' 
217;  land  2  Vict.  c.  119.  §§12,  18—  Aetsc*Sederaitl» 
Dec  1766;  ltlth  July  1888-ln  a  summary  »l>PB*j*; 
the  instance  of  the  minister  Inducted  to  a  pirisb,  ft*  ■* 
of  ejection  against  his  predeeeaor,  who  had  l****** 
from  tho  manse  and  glebe— Btld  that  the  respe****"*' 
ho  oould  verify  a  defence  instantly  excluding  Ml* 
was  bound  to  find  sufficient  caution  fur  vi<ilee)tfM», 
juratorv  caution  refused.     Simpson  r>.  SodbK  *•* 
1862,  p.  674. 

VISITATION  OP  PREMISES— Bee  Proan. 

VOUCHER-See  J*s*t.ajjf. 

W 

WAIVEB-8ee  [omrmc*  (Fin).  PoUqf  of. 

WITNESS— See  EMeta.    P,ectu.     ,,_.,-*  I  „ 

WRIT— Bee  Fro-/. 


COURT  OF  EXCHEQUER. 


CROWN— Poor-Bates— Barrack  Ground— The  Crown  is  not 
liable  to  be  assessed  for  poor-rates  in  respect  of  barrack 
ground.  Adv.-Gen.  o.  Collector  of  Poor-Rktos  for  Abbe; 
Parish  of  Paisley,  19th  Jan.  1852,  p.  177. 

LEGACY  DUTY— A  testatrix  left  £4000  of  personal  property, 
and  a  considerable  sum  on  heritable  hood.  She  directed  her 
trustee*  to  pay  debts  and  legacies,  and  dispose  of  the  residue 
thne : — "  I  direct  my-  trustees  to  pay  the  whole  residue  of  the 
said  trust-estate  and  effects  to  W.  Q.,whom  I  hereby  appoint 
uiy  residuary  legatee."  The  debts  and  legacies  amounted  to 
£18,600,  so  that  it  was  impossible  to  discharge  them  without 
encroaching  on  the  heritable  bond.    The  trust-deed  con. 


tained  power  to  uplift  and  change  existing  Investments,  and 
to  convert  the  estate  Into  money,  in  whole  or  Id  part  By 
virtue  of  this  power,  the  trustees  uplifted  the  bond;  and 
having  taken  as  much  of  the  money  as  was  required  to 
satisfy  the  trust-purposes,  they  reinvested  upon  heritage  the 
residue,  amounting  to  £6000,  and  claimable  by  W.D.— i/da*  . 
that  this  residue  was  not  liable  In  legacy  duty, — the  change 
of  investment  being  simply  in  ordinary  management,  and 
for  better  preservation,  and  not  a  permanent  change  for 
distribution,  so  as  to  alter  the  conditional  into  an  absolute 
direction  to  realize  the  estate.  Adv.-Gen.  u.  Smith,  1st  March 
1862,0.285. 


HOUSE  OF  LORDS. 


A  BBITB  ATION— S  ubm  ission— Contract— A  greemen  t—  Clause 
— Construction— Terms  of  a  reference  clause  in  an  agree, 
ment  for  furnishings  between  a  railway  company  and  a  con- 
tractor, In  regard  to  which,  the  House  of  Lords— (tn  part 
affirming  and  in  part  reverting  the  judgment  of  the  Court  of  Sit- 
no*) — held,  1.  That  there  was  a  valid  agreement  to  refer  to 
arbitration;  2.  That  the  arbiter  named  had  power  to  con- 
strae  the  agreement  of  parties ;  but,  3.  not  to  assess  the 
amount  of  damages  for  alleged  non-implement  of  the  agree- 
ment. Aberdeen  Railway  Co.  u.  Blaikie  Brothers,  17th  June 
1852,  p.  687. 
CHURCH— Process— Becord  of  Presbytery,  Authentication  of 

Statutes  1686,  c.  8;  43  Geo.  III.  c.  54— In  a  reduction,  at 

the  instance  of  a  schoolmaster,  of  a  sentence  of  deposition 
pronounced  against  him  by  the  Presbytery,  on  the  ground 
that  tbe  interlocutor  of  relevancy  and  allowing  a  proof — a 
deliverance  ordering  certain  portions  of  tbe  proceedings  to 
lie  cancelled,  in  respect  of  a  j  udgment  of  the  Conrt  of  Session, 
"   u  of  the  same,  at  the  instance  of  the  pursuer, 


the  signatures  of  the  moderators  of  the  meetings  of  Presby- 
tery,  at  which  the  same  were  pronounced :  Circumstances 
in  which,  on  a  report  as  to  the  practice  of  church  courts — 
BeasoDS  of  reduction  repelled  by  the  Court  of  Session,  and 
judgment  affirmed  on  appeal  bv  the  House  of  Lords.  Far. 
gmcon  d.  Skirving,  28th  May  1662,  p.  473. 
-  .I,  Record  of  Presbytery,  Cancellation  of— A  libel  having 
been  raised  before  a  Presbytery,  against  a  schoolmaster,  after 
the  proof  for  the  prosecution  was  closed,  and  the  exculpatory 
proof  partly  led,  tbe  schoolmaster  suspended  on  the  ground 
that  access  to  the  proof  had  been  denied  him.  The  Lord 
Ordinary  granted  interim-interdict  against  tbe  respondents 

fronounclog  any  ultimate  sentence  of  deposition ;  but  the 
reabytery  proceeded  in  the  cause,  to  tbe  effect  of  finding 
the  schoolmaster  guilty.  Subsequently,  on  their  giving  in  a 
minute  consenting  that  all  proceedings,  subsequent  to  tbe 
date  of  the  refusal  of  access,  should  be  held  as  cancelled, 
rinder  a  reservation  to  proceed  with  the  case  it  novo  as  from 
that  date,  the  Court  recalled  the  Interdict.  Thereupon  the 
Presbytery,  the  schoolmaster  having  refused  to  say  whether 
1m  wished"  the  proceedings  in  question  cancelled  or  not,  can- 
celled the  same ;  and  be  having  farther  refused  to  lead  ad- 
ditional proof,  found  him  guilty,  and  pronounced  sentence 
of  deposition.  In  a  reduction,  at  the  instance  of  the  school- 
master, on  the  ground  that  it  was  incompetent  for  the  Pres- 
bytery to  cancel  their  own  proceedings,  and  to  try  him  a 
second  time — that  the  evidence  of  certain  of  his  witnesses 
had  been  cancelled,  which  evidence  it  was  impossible  for 
him  to  replace — and  that  certain  members  of  Presbytery 
ware  disqualified  from  Judging  In  the  case,  by  reason  of 
agency  :  Circumstances  In  which— Reasons  of  reduction  re- 
pelled by  tbe  C»nrt  of  Session,  and  judgment  affirmed  on 
appeal  by  the  House  of  Lords.  Fergussoii  v.  Skirving,  28th 
Mat  1852,  p.  473. 
CBOWK — Crown  Property — Navigable  Rivers — Agreement- 
Transaction — Statute  3  and  4  Vict,  c  118 — Clause— Con- 
struction— The  River  Clyde  Trustees,  appointed  by  various 
SCOTTISH  JURIST. 


widen  or  narrow  the  channel  as  they  should  think  fit.  At 
first  they  took  the  latter  course,  in  consequence  of  which  a 
strip  of  ground,  being  part  of  the  channel,  was  interjected 
between  the  new  and  old  water  line  ;  bnt  In  course  of  tims 
they  resolved  to  abandon  this  plan,  and  to  widen  the  chan- 
nel. A  neighbouring  proprietor  claimed  right,  as  by  accre- 
tion, to  the  interjected  strip  of  ground  a  adverto  of  his  land, 
as  his  property ;  but  his  title  to  it  being  called  in  question, 
by  tbe  trustees,  and  the  boundary  line  of  the  strip  being 
doubtful,  the  trustees  agreed,  that  if  he  would  abide  by  a 
certain  map  as  settling  the  limits,  and  accept  half  the  ascer- 
tained value  of  the  Ground,  in  lieu  of  bis  claim,  and  waive 
.  opposition  to  a  bill  in  parliament  craving  additional  powers 
to  take  the  ground,  they  would  pay  him  this  half  price.  The 
bill  incorporating  this  agreement,  and  having  also  a  clause 
saving  the  rights  of  the  Crown  to  the  same  ground,  but  to 
which  the  Crown  was  no  party,  passed  Into  on  act  of  parlia- 
ment, 8  and  4  Vict.  o.  118— AM  6y  tht  frVatt  -fynaessts) 
(affirming  the  judgment  of  the  Court  of  Beetion),  1.  That,  In  the 
circumstances,  and  having  regard  to  tbe  statute  8  and  4 
Vict,  the  Crown  had  no  claim  to  the  value  of  the  strip  of 
ground  as  part  of  the  alvena,  or  to  the  half  price  as  In  lieu, 
of  it-  2  That  the  facta  and  circumstances,  as  between  the 
trustee  and  the  proprietor,  on  which  the  statute  8  and  4 
Viet,  prooeet" 
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of  Lords  affirmed  the  judgment  of  the  Court  of  Session. 
Sutton  o.  Ainelie,  10th  Mat  1652,  p.  426. 
FREE  PORT  AND  HABBOUB— Segal  la -Negative  Prescrip- 
tion—Statute— Clause — Construct,! on— The  Dundee  Hurbour 
Trustees  acquired  by  recent  statutes,  from  the  town  of  Dun- 
dee, their  right  of  free  port,  constituted  by  ancient  charters, 
which  set  out  the  limits  as  including  several  miles  on  each 
aide  of  a  wide  estuary,  but  the  statutes  ipoke  only  of  "  the 
harbour  of  Dundee  and  the  precincts  thereof,"  not  stating 
.  the  precise  limits.  The  trustees  raised  an  action  of  declara- 
tor, concluding  to  have  the  sole  and  exclusive  right  of  levy- 
ing does  at  Ferry.port-on -Craig,  a  harbour  on  the  opposite 
side  of  the  firth,  which  belonged  to  the  defender  Dougall, 
and  was  within  the  limits  of  tho  old  charters.  Dougall 
shewed  no  grant  of '  free  port,'  but  of '  portus'  only,  but  al- 
leged and  proved,  that  vessels  bad  from  time  immemorial 
loaded  and  unloaded  at  Ferry-port  on-Crsig,  without  paying 
dues  to  the  Dundee  Harbour  Trustees — lieJd,  {affirming  tht 
judgment  of  tht  Court  of  Stition),  that  this  was  a  good  defence 
to  the  action.  Trustees  of  Dundee  Barbour  v.  Dougall,  22d 
March  ISMS,  p.  885. 
INTENTION,  IMPLIED— Presumption— Testament— Clause 
—Construction—  Revocation— A  lady  died  leaving  seven 
writings  of  a  testamentary  natnre,  in  construing  which,  the 
Court  of  Session  held  that  three  of  them  were  to  be  taken  u 
revoking  the  others,  and  exclusively  regulating  the  succes- 
sion. On  appeal,  the  House  of  Lords,  {meriting  tht  finding 
of  the  Court  of  Saturn),  were  of  opinion  that  there  were  not 
sufficient  grounds  for  holding  that  the  three  revoked  the 
others ;  and  held  that  the  whole  seven  were  to  be  dealt  with 
as  forming  the  will  of  the  testatrix ;  and  remit  accordingly 
made  to  the  Court  of  Session  to  consider  the  effect  to  be 
given  to  the  declarations  contained  in  the  various  writings. 
Stoddart  o.  Grant.  28th  June  1652,  p.  655. 
ISSUE— Verdict— Process— Jury  Cau.e— Reduction  on  Ground 
of  Facility,  Circumvention,  &c. — An  issue  in  a  redaction  of 
documents  on  the  ground  of  facility,  circumvention,  ic., 
went  to  trial  in  the  form  of  Issue  adopted  for  tbe  trial  of  such 
cases :— "  Whether,  at  the  dates  when  the  subscriptions  and 
indorsations  of  tbe  said  A  B  were  adhibited  to  or  upon  the 
writings  Nos.  5,  6,  7,  8,  10,  11,  12,  13,  14,  IS,  20,  21,  22,  28, 
26,  80,  81,  88,  84,  and  132  of  process,  or  any  of  them,  the 
■aid  A  B  whs  of  weak  and  facile  mind,  and  easily  Imposed 
upon  ;  and  whether  the  defender,  taking  advantage  of  bis 
s*ud  weakness  and  facility,  did  by  fraud  or  circumvention, 
or  intimidation,  procure  or  obtain  the  said  subscriptions  and 
indorsations,  or  any  of  them,  to  the  lesion  of  the  granter  t" 
Tbe  verdict  was  "  for  tbe  pursuer"  generally — and  It  was 
applied  by  the  Court,  who  reduced,  decerned  and  declared, 
in  terms  of  the  conclusions  of  the  libel.  On  appeal,  it  was 
maintained  that  the  verdict  was  incompetent,  because,  as 
the  issue  put  two  distinct  alternative  grounds  to  the  jury,  it 
should  have  distinguished  tbe  particular  alternative  ground 
on  which  it  proceeded, — and,  as  it  did  not  do  that,  no  judg- 
ment could  validly  follow  by  reason  of  the  uncertainty  of  the 
ground  on  which  it  proceeded.  Held  by  the  lloute  of  Lordi, 
(in!  icilhcmt  onerittting  the  judgmmt,  at  tht  issue  vat  allegtd  to  bt 
tUiafualoMlatrgiud>canet),th&z  the  fbrmof  issue  was  objec- 
tionable, for  the  reasons  pointed  out  by  the  House  of  Lords; 
and  remit  made  to  tbe  Court  of  Session  to  amend  the  entry 
of  the  verdict.  Marianski  v.  Fairservica  or  Cairns,  1st  July 
1832,  p.  579. 
LANDS  CLAUSES  ACT— Statute  8  and 9  Vict.  c.  10—  Clause 
— Construction — Petition  to  Sheriff,  Competency  of—  Process 
— A  railwav  comnauv  entered  into  an  arbitration  with  A,  a 
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LEGACY- DUTY— Conveyance  Inter  Vivos— TtsbsMsMk. 
tntes  48  Geo.  III.  c  IB  ;  56  Geo.  1IL  c  184-Tirt  siet 
executed,  In  1826,  a  deed  whereby  they  "signed,  boss) 
and  conveyed  over,  "  from  us  and  our  heirs ssrenllj.Unii 
in  favour  of  each  other,  and  to  the  heirs  sod  ssipnt 
of  the  last  survivor,"  their  whole  heritable  sod  nerailf 
property,  effects,  means  and  estate,  then  belonging  or  via 
might  belong  to  them..  On  the  death  of  one  of  tht  psMa 
tbe  Crown,  treating  the  deed 
claimed  duty  on  tbe  estate  of  tbe  lady  as , 
tlon,  and  the  Court  of  Exchequer  found  for  the  Cnm  _ 
appeal,  the  House  of  Lords,  considering  that  tin  dwarf 
the  deed  imported  that  it  was  a  conveyance  itltr  maul 
not  of  a  testamentary  nature,  nveritd  tbe  judgments  la 
Court  of  Exchequer.  Brown  v.  II.  M.  Advocslt-SeM; 
28th  June  1851,  {Eirhtqwr),  p.  565. 

POOR-LAW  ACT  1845— Statute  8  and  B  Vict.  cS-Fsts. 
Able  Bodied.  Children  of— Aliment— H ild  b,  lit  fisnf 
Lords,  (affirming  the  judgment  of  the  Court  of  Seoiuj,  Us!  s 
able-bodied  man,  utterly  destitute,  aud  unable  to  sod  a 
ployment,  has  no  legal  claim  against  tbe  psroobW  km. 
either  for  his  own  support,  or  far  that  of  hiscbiidraiiipsi 
larity.  M'William  v.  Adams,  and  Lindsay  »  Metr.  At  I 
March  1852,  p.  891. 

POOR-LAW  AMENDMErH'ACT.SandSVIcic.Bl-ustt    ' 
— Manse  and  Glebe—  Held,  (affirming  ikijudgmiucjihm:    \ 
of  S/ttion),  that  a  parish  minister  is  not  assemble,  uxksi 
Poor-Law  Amendment  Act  (1846),  in  mpectot  woasn 
or  occupancy  of  his  manse  and  glube.    GibnBf.rVb»,ltt 
June  1662,  p.  524. 

PROCESS— Appeal— Interdict— If  an  interdict  rrfssslbj  a. 
Court  of  Session  be  too  large,  the  House  of  LonU  riO  as  to 
down  such  interdict  for  the  mere  purpose  of  musUitiifU 
aprvaL  Anstrutber  r.  East  of  Fife  lUilsnj  Co.  Itt  sail 
1852,  p.  419. 

Expenses — If  the  result  of  an  appeal  ■  sslj  ub  > 

variation  of  the  interlocutor  appealed  against siagM sin 
been  obtained  by  application  to  tbe  Court  kin,  (sus** 
lant  must  pay  costs.  Trustees  of  Dundee  Hirboritap^ 
22d  March  1852,  p.  885. 

Personal  Bar— Acquiescence    Snsrwnsios  us  B** 

diet— Nuisance— Closing  Record— Withdrsiisj  Out  Son. 
Jury— Judicature  and  Jury  Court  Statutes- A  otssisda* 
rltu. interdict  against Be  using  a  bnilding at* tsrtss** 
factory.  B  asked  and  obtained  leaveof  tbeCusttosab 
two  experiments,  to  shew  that,  by  bis  mode  of  wsislBg,"' 
was  no  nuisance.  The  record  was  then  preps**, w  "fj 
closed  or  authenticated  by  the  Loid  Ordinary.  A  ™1 
was  also  made  to  the  Issue-Clerks,  but  the  Court,  art*? 
sending  tbe  proposed  issues  to  trial,  appointees  sis* 
person  to  report  upon  a  third  experiment,  snd  ties.*1 
report  favourable  to  the  work,  "ot  consent  recsBst  M** 
terim-interdict,"  allowed  the  manufactory  to  bs  sstna* 
in  tbe  mode  observed  at  the  third  esperi  merit,  sad  res* 
the  reasons  of  suspension  aud  interdict— HtU  rsylss  its*' 
Jjirdt,  That  after  the  interlocutor  "of  const  n  i.  restHif* 
interdict,"  A  was  bsrred  from  objectlug,  thst""*rT 
had  uever  been  closed,  and  the  case  withdrawn  tra»  F 
trial  tbe  judgments  of  tbe  Court  cf  Session  wen  """"f- 
tently  pronounced.  Opinion*— I.  Procedure  by  <■"*•* 
pension  and  interdict,  to  prevent  a  nuisance  IfowW 
established,  is  not  one  of  the  enumerated  casts  tidant 
appropriated  for  jury  trial  by  6  Geo.  IV.  o.  12ft  |  *  - 
Though  an  issne  has  been  adjusted  for  trial  iB»°** 
among  tbe  enumerated  cases  of  the  statute,  the  ""** 
nevertheless  recal  their  order,  and  dispose  of  tho  csets**- 
wise  tban  by  sending  it  to  a  jury.  3.  Tbe  <,1|J<*"*VT 
the  record  has  not  been  signed  and  dosed  by  tbe  I***? 
nary,  is  fatal  if  tbe  case  is  sent  to  jury  trial ;  eHssTS*" 
irregularity  may  be  waived.  Arnot  and  OhishsUnsa  P*° 
and  Common,  Tth  May  1862,  p.  421.  _*_*. 

PROOF— Competency—  Facility-  -Jury  OaDSS— s"'""^ 
on  the  ground  of  fault  ~JL 
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were  competent  evidence  to  shew  that  tbe   payments   Id 
question  but  truly  been  made  by  the  deceased,  and  not  by 
the  defender.    Marianskl  d.  Foirservice  or  Cairns,  1st  July 
1662.  p.  679. 
1    PttOOF— Competency— Jury  Cause— To  a  jrrry  trial—  Held, 
iaffinnieg  tke  judgment  of  llu  Court  of  Suiio-),  that  itwai  coni- 
I        potent,  witli  a  view  to  proving  that  a  pari;  wan  a  person  of 
Blender  mean*,  to  put  in,  but  only  as  containing  representa- 
tions by  himself  as  to  hiH  mean*,  defences,  signed  by  himself, 
to  an  entirely  separate  action  of  aliment  at  the  Instance  of 
lin  wife.    MarJaneki  v.  Fair»ervice.  1st  July  1852,  p.  579. 
|     '  Evidence — Presu m[i lion — Constitution — Agent   and 

Client — Judgment  of  the  House  of  I#nrds  in  part  altering 
and  la  part  affirming  interlocutors  of  Ihe  Court  of  Session 
in  ao  action  brought  by  a  laa-ugunt  for  payment  of  a  ba- 
lance of  accounts  dne  to  biin  for  professional  busin<«i,  the 
question  turning  mainly  on  tin'  import  of  correspondence. 
Mitchell  v.  Culleu,  lllli  May  18M,  p.  431. 
PUBLIC  BODIES— Negative  Prescription— Public  trustees  ap- 
pointed by  statute  to  discharge  public  duties,  m;iy  have 
the!*  rlchtK  cut  off  by  the  negative  proscription  running  on 
a  pritna'/adt  title,  though  no  positive  prescription  is  proved. 
Trustees  of  Dundee  Harbour  t>.  Dougall,  22d  March  1852, 
p.  885. 
HAILWAY— Presumed  Contract— Compelling  to  make  Kail- 
way — Interdict — Title  and  Intere-t — A  railway  company, 
while  soliciting  their  bill  bifure  parliament,  agreed  with  A,  a 
landowner  on  their  proposed  line,  in  return  tor  his  support, 
to  refer  all  his  claims  against  them  to  a  certain  arbiter. 
The  bill  passed,  having  had  As  support ;  but  after  several 
yearn,  no  step  having  been  taken  to  make  the  railway,  the 
shareholders  resolved  that  the  directors  should  proceed  to 
dissolve  the  company,  and  to  have  the  depot-its  returned, 
when  A  applied  for  an  interdict  to  prevent  the  directors 
from  doing  so,  and  from  violating  their  agreement  with  him, 
or  doing  anything  prejudicial  to  his  interests — HM  by  the 
Hovt  of  Lardt,  (affirming  the  judgment  of  ihe  Court  of  .Sf.-ri«..), 
that  there  was  no  sufficient  ground  for  granting  interdict, 
as  the  circumstances  did  not  amount  to  a  special  loiitmot. 
Opinion,  A  mere  landowner,  as  such,  hoe  no  tight  to  compel 
a  railway  company,  who  have  taken  no  step  towards  exe- 
cuting the  works,  to  go  on  and  make  the  railway.  Anslru- 
ther  *,  East  of  Fife  Railway  Co.  19th  April  1862.  p.  419. 

Proof— Jury  Cause — Issue — Statutes  8  ond  9  Vict.  c. 

16 ;  6  Geo.  IV.  c.  120 ;  12  and  18  Vict.  c.  84— Act  of  Sede. 
runt  15th  Feb.  1841 — 1.  An  issue  in  an  action  for  payment 
of  railway  calls,  went  to  trial,  and  resulted  In  a  verdict  for 
the  defender.  On  a  bill  of  exceptions,  a  new  trial  was 
granted;  but  before  the  trial,  an  alteration  was  made  on 
tbe  issue  on  the  application  to  the  Court  by  the  railway 
company,  pursuers,  and  with  the  approval  of  the  Court,  who 
allowed  the  alteration  in  order  to  give  effect  to  certain 
powers  conferred  by  §  84  of  the  railway  act,  of  which  the 
company  hod  availed  themselves  subsequent  to  the  granting 
of  tbe  new  trial— Held  by  the  Uoueeof  Lord,,  that,  in  tbe  cir- 
enmstances,  the  alteration  In  the  issue  was  proper,  as  meet- 
ing the  justice  of  the  case.  2.  In  tbe  course  of  the  new  trial, 
the  register  of  shareholders,  consisting  of  several  volumes, 
-was  produced  in  evidence.  The  last  volume  only  was  sealed, 
but  not  the  volume  containing  the  defender's  name — tbe 
expression  "  calls"  was  also  used  to  denote  payments  made 
on  shores,  in  place  of  the  expression  "subscriptions,"  09  Used 
in  the  statute.  On  a  bill  of  exceptions,  tbe  Court  of  Session 
-repelled  objections  *Jn  these  grounds ;  and  the  Honse  of 
Lords,  on  appeal,  affirmed  the  judgment  of  the  Court  of 
Scission.  8.  In  order  to  prove  the  appointment  of  a  finance 
committee,  tbe  company  produced  a  minute  of  a  meeting  of 
tbe  directors,  dated  18th  August,  which  bore  that  a  finance 
committee  was  appointed,  and  concluded  with  a  resolution 
of  adjournment  to  the  next  day  ;  as  also  a  minute  dated 
19th  August,  which  commenced  with  the  words,  "at  tbe 
meeting  adjourned  from  yesterday,"  and  was  signed  by  the 
chairman.  It  being  objected  that  there  was  no  proof,  under 
the  Companies  Clauses  Act,  of  the  appointment,  in  respect 
tbe  minute  of  13th  August  was  not  signed— Held,  in  the  cir- 
stonces,  (affirming  the  judgment  of  the  Court  of  Srtrion),  that 
there  was  sufficient  proof  of  tbe  appointment  of  the  finance 
committee.  IngUse.  Great  Northern  Railway  Co.  17th  Hoy 
1863,  p.  484. 
SWoVlTUDE- Title  to  Sue— Process— In  an  action  of  decla- 


rator brought  by  a  party  designed  as  residing  in,  and  a  ma- 
gistrate of  a  royal  burgh,  and  founded  on  alleged  prescrip- 
tive usage,  to  hove  it  found  that  he  had  right  to  a  servitude 
of  walking  and  recreation  over  a  piece  of  ground  in  the 
vicinity  of  the  burgh— HM  by  tb.t  Home  of  I^rdt,  (affirming 
the  j-idgment  of  the  Ga-rt  of  Session),  that  such  alleged  servi- 
tude is  not  recognised  in  the  law  of  Scotland,  and  that  there 
was  no  sufficient  title  to  sue.  Dree  e.  Forbes,  28th  May 
1852,  p.  465. 

STAMP— Proof— Lease.  Missives  of— A  question  having  arisen 
In  an  action  of  damages  for  wrongful  possession  of  a  piece  of 
ground,  and  right  of  passage  by  it  to  a  woodyard  belonging 
to  the  defender,  the -pursuer,  who  claimed  as  tenant  of  the 
piece  of  ground  under  tbe  town  of  Edinburgh,  and  who 
averred  that  he  had  been  kept  out  of  possession  wrongfully, 
proposed  at  the  trial  to  prove  hie  right  Of  tenancy  by  pro- 
duction of  a  series  of  letters  from  the  town  of  Edinburgh. 
These  letters  were  ohjeeted  to  as  incompetent  evidence,  in 
respect  of  want  of  stamp,  and  the  presiding  Judge  sustained 
the  objection—  Urldby  the  House  of  Ijsrdi,  (affirming  the  judg- 
ment of  the  Court  of  Session  on  a  bill  of  eieepiiont),  that  the 
ruling  of  the  presiding  Judge  was  correct;  and  Opinion, 
That  the  letters,  even  if  competent  evidence,  wero  tnsuffi. 
cient  to  prove  the  right  of  tenancy.  Hutchinson  v.  Ferrier 
or  Gordon,  29th  March  1852.  p.  404. 

STATUTE— Clause— Construction— Foot-Low  Act  8  and  9 
Vict.  c.  88— Opinhn  of  Route  of  I*>nU,  That  so  far  as  prior 
statutes  may  countenance  the  doctrine,  that  able. bodied 
paupers  are  untitled  to  parochial  relief  iu  Scotland,  §§  78 
and  91  of  tbe  statute  operate  a  sufficient  repeal  to  that 
effect.  H'Willlam  v.  Adams,  and  Lindsay  e.  MTear,  26th 
March  1852,  p.  891. 

Clause— Construction — Poor-Law  Art  1845— Double 

Bating — Lands  in  the  parish  of  South  Letth  were  feued  to 
A, — the  fen-charter  containing  a  stipulation,  that  if  the 
lands  should  ever  come  to  be  included  within  tbe  extended 
royally  of  Edinburgh,  the  vassal  should  be  bound  to  pav  the 
public  burdens  levied  in  Edinburgh.  Thereafter  a  statute 
extended  the  royalty  of  Edinburgh  beyond  these  lands,  dis- 
joined them  for  ever  from  tbe  parish  of  South  Leitb,  ond 
annexed  them  to  the  parish  of  E  I  In  burgh,  but  it  contained 
a  proviso,  that  they  should  nevertheless  be  liable,  as  before, 
to  the  poor-rates  of  South  Leitti — Held,  i.  That  this  proviso 
was  repealed  by  §§  46  and  91  of  8  and  9  Vict.  c.  88,  and 
that  A  was  now  bound  to  pay  only  a  single  poor-rate  to  the 
parish  of  Edinburgh.  2.  That  as  lands  can  only  he  In  one 
parish,  and  as  §  46  of  8  and  9  Vict.  c.  88  is  general  and  ab- 
solute, no  lands  are  now  liable  to  a  double  rating,  in  what- 
ever way  such  double  rating  may  have  originated.  Paro- 
chial Board  of  South  Leith  r.  Allan  and  Parochial  Board  of 
Edinburgh,  20th  March  1852,  p.  401. 

TESTAMENT— Statute  1617,  c.  14— Executor— Dead's  Part- 
Legacy — HM  by  Ihe  Haute  of  IjOrds,  ("farming  tbe  judgment  of 
the  Court  of  Saturn),  that  the  statute  1617,  c.  14,  is  not  in 
desuetude,  and  that  executors  are  entitled  to  ono-thlrd  of 
the  free  executry,  deducting  therefrom  their  respective  lega- 
cies.   Murray  e.  Grant,  28th  June  1852,  p.  561. 

TITLE  TO  SUE— Public  Bight  of  Way— Process— Three  par- 
ties setting  themselves  forth  as  residing  in  different  towns, 
brought  an  action  to  have  it  found  that  a  particular  road 
was  free  to  the  public  as  a  highway.  The  partof  the  country 
in  which  tbe  alleged  public  road  lay,  was  situated  at  a  great 
distance  from  any  of  the  three  towns  In  which  the  pursuers 
resided,  and  they  did  not  allege  that  they  had  any  local 
connection  with  the  district,  and  merely  averred,  that  for 
time  immemorial,  they  and  the  public  were  in  the  habit  of 
using  tbe  road  as  a  public  road,  for  walking,  riding,  and 
driving  cattle — HMbylbe  H ou<e  of  fjirdt,  (tffiiming  the  judg- 
ment of  the  Court  o/ Session),  that  they  Ivad  set  lortb  a  sufficient 
title  to  sue  the  declarator.  Duke  of  Athole  o.  Tome,  &c. 
4th  June  1862,  p.  478. 

THOST-SETTLESIENT— Testament— Heritable  and  Move- 
able—Heir  and  Executor— Cl.mse— Construction— Personal 
Bar— A  testator,  by  an  English  will  nod  testament,  directed 
bis  executors,  after  setting  apart  a  portion  of  his  moveable 
property  for  the  purpose  of  paying  legacies  and  annuities, 
to  consolidate  his  whole  heritable  and  moveable  estate  into 
one  fund,  to  be  invested  in  land  in  Scotland,  to  be  entailed 
on  a  series  of  heirs  specified  in  a  tailzie  previously  executed 
hj  him ;  and  there  was  further  o  direction  to  invest,  In  tbe 


same  way.  the  capital  Rums  net  apart  for  yielding  tile  an- 
nuities] ns  they  fell  in.  The  executors,  who  were  unablo,  for 
somu  timn  (viK.  for  several  years}  after  the  tettitor's  death, 
to  rind  an  in  Text  rue  lit  of  land  in  Scotland  for  the  fortune, 
which  was  then  existing  in  point  of  form  as  personal  estate, 
paid  10  the  first  beneficiary  taking  under  the  entail,  the  pro- 
ceeds  accruing  from  the  fortune  during  the  fiist  year  after 
the  testator's  death.  In  an  action  of  count  and  reckoning 
brought  after  the  death  of  the  first  beneficiary,  and  long  sub- 
sequent to  that  of  the  testator,  in  regard  to  the  succession — 
Held  by  the  Haute  of  Lonh  on  appeal,  (affirming  the  judgment  of 
the  Court  o/Sctuon).  1.  That,  in  the  circumstances,  the  action 
was  not  barfed  by  lapse  of  time,  or  by  the  nets  of  the  eiecu- 
tora  and  Erst  beneficinry  relied  on  as  forming  a  personal  bat ; 
2.  {reverting  the  judgment  of  the  Court  of Seiiian),  That  the  fund 


so  directed  to  be  invested  was  impressed  with  the  chinas 
of  heritable  efttatc  a  marie  tcftaiorie,  ami  that  tea  Inn  ban. 
lidary  was  accordingly  entitled  to  the  proceeds  uccruhsfnu 
it,  and  that  it  was  lightly  paid  to  him,  though  then  tutu 
direction  to  accumulate,  or  add  interest  to  capital,  urf 
though  the  money  had  not  actually  been  invested  in  lui 
Macrhersou  t>.  Macpherson,  llt.li  June  1852,  p.  508. 
TRUSTEE,  LIABILITY  OF— Culpa— Factor— Law-Apn- 
C> re un i stances  in  which  the  House  of  Lords,  on  ibe  grand 
of  neglect  and  want  of  due  cure — Held,  (apraiag  lie  jadfas 
of  the  Cuurt  of  Stuien),  the  survivor  of  a  set  of  InMaiia 
had  acted  as  factor  and  law-uncut  in  the  trust,  liable  at, 
payment  of  a  portion  of  the  funds  lost  in  the  huulidi 
party  to  whom  it  was  lent.  Thornton  or  Davidson  t.  &» 
tie  or  Thomson,  16th  June  1862,  p.  620. 


HIGH  COURT  CF  JUSTICIARY. 


ASSIZE,  THOLING  OF—  Where,  after  a  verdict  of  guilty,  Uw 
diet  having  been  allowed  to  fall,  it  was  belli  that  no  farther 
procedure  could  take  place  on  the  indictment,  and  the  panel 
was  discharged—  H/ld  that,  having  tholed  an  assize,  he  could 
not  be  tried  a  second  time  for  the  saine  offence,  fi.  M.  Adv. 
e.  Frasers,  12th  July  1852,  p.  614. 

BIGAMY— Indictment,  Relevancy  of— The  Indictment,  In  set- 
ting forth  the  first  marriage,  stated  that  the  panel  had  been 
lawfully  married,  the  marriage  ceremony  having  been  per- 
formed in  Ireland  hyu  Roman  Catholic  clergyman.  Certain 
Irish  statutes  provide,  that  any  marriage  between  proteetan  t 
and  protestant,  or  between  protectant  and  papist,  celebrated 
by  a  Bomu)  Catholic  clergyman  in  Ireland,  shall  be  void — 
Held  unnecessary  for  tire  prosecutor  to  aver  anything  more 
than  that  the  first  marriage  was  lawful, — the  question,  whe- 
ther or  not  it  was  voided  by  the  Irish  statutes  referred  to, 
being  a  question  upon  the  evidence  to  be  adduced  at  the 
trial.    H.  M.  Adv.  v.  Quillichan,  21th  Jan.  1852,  p.  ITS. 

BURGH  COURT— Sentence  — Competency—Objection,  over- 
ruled to  tlio  Competency  of  a  sentence  pronounced  in  a 
Burgh  Court,  that  a  party  who  acted  as  assistant  procurator- 
fiscal  for  the  county,  had  sat  as  assessor  in  the  Burgh  Court. 
Watte.  Koine. 8th  Dec.  1851, p  85. 

CIRCUIT  COURT— Certification  of  an  Objection  to  Evidence 
afterVerd ret  on  Circuit— Question,  Whether  the  HigbCourt  Can 
set  aside  a  verdict  upon  an  objection  to  evidence  arising  in 
the  course  of  a  trial  before  the  Circuit  t  H,  M.  Adv.  v. 
Frasers.  12th  July  1C52,  p.  014. 

DIET.  PEREMPTORY— Certification— The  Circuit  Court  io 
cei  tit} -hut  a  criminal  case,  alter  verdict  of  guilty,  to  the  High 
I  'ourt,  having  omitted  to  specify  a  day  as  the  diet  for  pro- 
ceeding before  the  High  Court — Hell  that  the  instance  had 
fallen,  and  the  warrant  under  which  the  panel  was  detained 
in  custody,  discharged  accordingly,  trailers  v.  H.  M.  Adv. 
0th  June  1862.  p.  401. 

ECCLESIASTICAL  TITLE— A  Roman  Catholic  bishop  men- 
tioned in  the  narrative  of  an  indictment,  having  been  dn- 
signated  therein  "  as  tire  Bight  Reverend  Doctor  Cornelius 
Deiiville,"  the  Court  ordered  the  word  "  Right"  to  be  struck 
out.     H.  M.  Adv.  n.  Quillichan,  24th  Jan  1862,  p.  173. 

FALSEHOOD,  FRAUD,  AND  WILFUL  IMPOSITION  — 
Aggravation— Indictment— I'nder  an  indictment  for  swind- 
ling, as  also  falsehood,  fraud,  and  wilful  imposition,  aggra- 
vated by  previous  conviction  of  Dwindling,  and  falsehood, 
fraud,  and  wilful  imposition,— it  was  objected  that  the  aggra- 
vation was  not  relevantly  laid,  in  so  far  us.  while  the  indict- 
ment on  which  the  previous  conviction  proceeded  had  only 
one  minor  proposition,  and  there  were  two  charges  in  the 
major,  it  was  impossible  to  maintain  that  the  panel  had  been 
convicted  of  both,— at  any  rate,  as  it  did  not  appear  of  which 
ci'imn  she  had  been  convicted,  there  was  a  fatal  ambiguity, — 
Objection  repelled  ;  and  absented,  That  "swindling"  is  not  a 
proper  nomtn  j oris,  and  should  not  be  used  in  indictments,  the 
proper  term  being  "  falsehood,  fraud,  and  wilful  imposition." 
II.  M.  Adv.  v,  M-Walter  or  Murray,  2d  Feb.  1862,  p.  208. 

INDICTMENT— Alternative  Charge— Cumulative  Proposition 
— Relevancy — Under  an  indictment,  the  major  proposition 
ol  which  contained  alternative  charges  of  theft  and  fraud,  it 
won  objected  to  the  charge  of  fraud,  that  the  minor  detailed 


only  one  mode  of  committing  the  crime,  and  that  the  i> 
native  charge  iu  the  minor  did  not  refer  to  the  prim 
statement  by  the  words  "in  manner  foresaid  ,"ur  an;  «* 
words:  Terms  of  indictment  under  which — OtJKtino* 
pelle.l.  H.  M.  Adv.  v.  Kilgour.  8th  Dec.  1851,  p.66. 
IK  D I C  T  HEN  T  —  Rcl  c  va  n  cy  —  A  gjj  ra  vat  io  ns— C  b  »rp-Kan 
the  major  premise  specified  Certain  crimes  ss  briar;  vgi 
Va  ted,  .uid  libelled  another  crime  without  any  aggiiu;'. 
— Form  of  Indictment  under  which  the  crimes  sire  tlio 
he  properly  charged  In  the  minor.    H.  II.  Adr.  i.  Kji!,  :?i 


Nov.  1851,  i 


13. 


LIBERATION— imprisonment— Statute  3  »rjd  4  ffrfl  IT  t 
4U — Warrant — On  apprehending  a  party  tbupd  rita  i 
crime,  it  is  the  duty  ot  the  police  officer,  irrespecriw  of  Iho 
limit  of  twenty  tour  hours  provided  by  S  and  4  Will  IT. 
c.  41i,  to  take  the  prisoner  before  a  magistrate ferritflui* 
tion,  ussoon  as  possible;  and  ci rcn waking* in  vMeo,**- 
teutiun  for  sixty  hours  without  taking  the  pri»«tfl»£tfi 
a  magistrate,  held  illegal,  und  suapcuriun  usi  «*■"" 
grai.ted  accordingly,  ll.ndonald  v.  Lyoui*dluin,W&*' 
1861,  p.  65. 

I'Ol.il'i';  ACT,  13  and  14  Vict,  c.  88-DcftiHt.Tiw fcl» 
pare— In  asummary  ti ill  for  theft  under  this iftiaeacctenl 
was  brought  up  for  trial  without  «  summons,  sum"  nut 
aware  01  bia  rijjht,  by  the  regulation*  framed  uuitr  tin  m- 
lliority  of  the  act,  to  apply  for  lime  to  summon silwa* 
anil  did  not  receive  from  the  magistrate  suffiMl  «!■*"■ 
tion  ot  these  regulations  to  enablu  him  to  put  hi- appliat^ 
for  time  into  proper  a! mm — Conviction  set  aside.  »«!* 
e  MHaiii,  SOUi  Feb.  1852.  p.  265 

PROCESS -Criminal— Insanity— Knpc— A  girl, He sra* 
witness  in  a  trial  for  rape,  or  astuull  with  intent, mmM 
iutirm  win. I  at  the  time  of  the  alleged  rape,  litemtto* 
a  few  days  before  the  trial.  The  cose  went  »«i«1"" 
evidence  of  eye- witnesses,— medical  evi.idira  Will  »* 
shew  that  she  was  unfit  to  be  adducnl  ai  a  mtae».  * 
was,  however,  produced  for  identification,«ad»l*™itl"| 
returned  finding  the  panels  guilty  of  i.swnlt  »*•  J* 
II.  M.  Adv.  v.  Yutesand  Parlies,  24lb  Dec.  1K1,  piU 

PliuOK- Confession  of  Panel -Competency— A  poi««» 
blc,  some  time  after  the  apprehension  of  a  pat"1."™': 
whether  he  Had  been  at  the  loan  delicti  at  llielnjee** 
On  an  objection,  that  the  panel's  amwer  waumtwa* 
ns  evidence,  not  being  an  ultroneous  statement,  it  •WfJ 
drawn  by  the  public  prosecutor.  H.  M.  Adv.  •  B" 
and  Ha^arty,  Till  June  1862,  p.  490.  . . 

Hearsay— Statement  of  one  Panel  in  Evidence  "P* 

niiuthei— Two  panels  were  charged  with  theft  ott"" 
ui,U-s,  anil  a  third  ns* charged,  in  thesameiadirtne"."" 
react,  aud  fnyitated  for  non-appearance.  #*UUut» •* 
written  and  statements  made  by  the  alleged rt*etw™j 
tnken  into  custody  In  consequence  of  uttering W* 
notes,  which  was  Identified,  were  receivable  ss  an*"* 
the  trial  of  the  other  panels,  to  the  effect  of  ideoUW" 
as  a  party  whose  bouse  they  frequented.  ft.M.  Aw**" 
net.  &c.  17th  Nov.  1851,  p.  12.  -  „ 

RAPE— Assault  with  Iuteut  to  Ravish- V**&*TZ, 
indictment  charging  rape,  as  also  assault  with  ■JJ^, 
diet  of  a  jury  finding  the  alternative  of  await  n"0"* 


raved,  <iu  a  girl  who  wn»  a  prostitute.    H.  M.  Adv.  v.  Yates 

ad  P.irkcs,  24th  Dae.  1851,  p.  141. 

flEW— Jurisdiction— Civil  and  Criminal-6o]w;ii- FUhery 

ct— -Held  that  it  conviction  under  the  9th  section  nl  this 
:t,  is  not  reviewable  In-  th«  Court  of  Justiciary.  Park  e. 
arl  of  Hlair,  12th  Jan    1832.  r>  143. 

BBEHY  AGGRAVATED  BY  1'REVIOCS  CONVICTION 
<F  THEFT — Held  net  relevant  to  charges  previous  convic- 
on  of  tliuft.  and  the  character  of  habit*  and  repute  a  thief, 
i  aggravations  ot  a  charge  of  robbery.  H.  M.  Adv.  v.  Fal- 
ser, 26th  Jan.  1852,  p.  175. 

ITUTE  2  Will.  IV.  c  34,  §  27— Base  Coin,  Uttering— Rele- 
ancy — Indictment — An  indictment  held  relevant  which 
harged  the  panel  with  contravention  of  2  Will.  IV.  c.  34.  § 
,  in  respect  that,  having  received  change  from  toother  party 
f  halfs-crown,  the  panel  delivered  to  her  a  conn  tun'sili  fili- 
ng, oa  the  pretence  that  it  was  one  of  the  shillings  received 
:om  her,  and  bo  Induced  her.  in  exchange  for  the  counter 
lit,  to  deliver  to  the  panel  a  genuine  shilling,  H.  M.  Adv. 
.  Muonev,  9th  Dec.  1851,  p.  68. 

>n  indictment  under  g  7  of  2  Will.  IV.  c.  34,  which  detailed 
wo  acts  of  uttering,  the  second  being  stated  to  have  taken 
■lace  "  time  above  libelled,"— Ob'trtd,  That  if  the  offence 
f  repeated  uttering  was  to  be  pressed,  the  time  of  t be  second 
:ttering  should  have  been  more  exactly  spec i tied — Charge 
iven  up.  H.  M.  Advocate  «.  Mooney,  Oth  Dec.  1851, 
..08. 
iPESSION  AND  LIBERATION— Justiciary-Statute  2  and 

Will  IV.  c.  68— Held  that,  in  granting  a  warrant  to  cite 
tie  party  complained  on  in  a  petition  founded  on  §  2  of  tikis 


act,  the  warrant  must  hear,  in  conformity  with  ths  provisions 
in  §  11.  that  it  proceeds  on  tjie  oath  of  a  credible  witness. 
Siiunsuu  v.  Crawford,  22d  Dec  1861,  p.  141. 
THEFT— The  panel  sold  certain  articles,  and  received  from 
the  purchaser  a  £1  note,  in  order  that  he  might  pay  him- 
self and  return  the  balance.  He  appropriated  to  himself 
the  whole  sum— Held  that  this  was  theft  of  the  £1  note,  and 
not  merely  theft  of  the  balance.  H.  U.  Adv.  v.  Moonoy,  17th 
Nov.  1851,  p.  12. 

Amotio — In  a  charge  fur  stealing  a  watch,  It  was  proved 

that  the  accused  had  made  a  snatch  nt  thu  guard-chain  which 
retained  the  watch  round  the  owner's  ueck, — that  the  ac- 
cused ,lid  not  succeed  in  breaking  the  chain,  or  making  off 
with  the  watch,  or  any  part  of  the  articles,— but  tile  owner 
swore  that  the  watch  was,  by  the  lug,  pulled  out  of  the  poc- 
ket, liia  evidence,  however,  not  being  directly  continued— 
QatUion,  Whether  this  amounted  to  tbeft  r  H.  M.  Adv.  v. 
Uaueron,  23d  Dec.  1851,  p.  140. 

—  Breach  of  Trust — Embezzlement — Indictment — Rele- 
vancy— A  party  to  whom  yarn  is  delivered  for  thu  purpwu 
of  being  woven  into  a  web,  if  he  appropriate  the  yam,  is 
guilty  of  theft.     Watt  v.  Home,  8th  Dec.  1851,  p.  65. 

Breach    of  Trust— Fraud— Emln-aslement— Husband 

and  Wife— Relevancy — Indictment — Where,  by  antenuptial 
contract,  it  was  declared,  that  an  heritable  bond  In  favour 
of  the  wife  should  be  held  by  her  to  the  exclusion  of  tlie  jm 
marilt,  and,  subset)  net  it  to  thu  marriage,  the  debt  was  uplift- 
ed by  the  wife  :  Circumstances  in  which— Beid,  that  the  hus- 
band having  appropriated  the  money,  was  relevantly  charged 
with  theft.    11.  11.  Adv.  b,  Kilgour,  8th  Dec.  1861,  p.  66. 


ENGLISH  DIGEST. 


RRlKIt— Tiinc-sStol-n— Ncli-ence- AcavricrhnntliaMr, 
'here  goods  have  been  stolen  by  his  own  servant,  unless  ho 
ins  also  been  grossly  negligent.  Butt  a.  Great  Western  Rail- 
vav  Co.  20  Law  J.  (C  P.)  241.  p.  1 28. 
ARTEF^PARTY— Dead  Freight— Loading  as  uear  a  place 
«  a  ship  cnuid  safely  get,  moans  at  a  point  fiom  which  she, 

tun  tu.ilcd,  could  safely  get  away  again.    Shield  b.  Wilkins, 

Exch.  Hep.  804,  p.  13. 

UMIS9ION  TO  EXAMINE  WITNESSES  ABROAD  — 
'orm  of  Onto— Foreign  Law.  Bonn  v.  Helliduu,  20  L:iw  J. 
.xxb.  172.  p.  176. 

tf TRACT— Damages— Payment  by  Bills— DUiononr.  Valpy 
.  Oakeley,  20  Ls.iv  J.  (Q.  B.)  380,  p.  126 

Goods  ordered— Short  Weight— Repetition— Plalu tiff 

rdcred  from  Singapore  two  parcels  of  terra  japeniea,  each  of 

certain  quantity  and  price  p.y  ton,  which  were  duly  for- 
urdod  and  paid  for,  but  afterwards  found  to  be  of  short 
■eight.  Belli  that  the  overpayment  may  berecoverod,  though 
;  was  the  custom  at  Singapore  to  buy  the  article  packed 
i  baskets  as  gross  weight,  while  in  London  it  was  sold  net 

eight.    Deyuux  v.  Conolly,  8  Com.  Bench  Rep.  640,  p.  31. 

Mother  of  Illegitimate  Child— Consideration  not  Im- 

loral— The  father  of  an  illegitimate  child,  on  ceasing  to 
ve  with  the  mother,  promised,  ff  she  behaved  well  and 
rought  up  the  child  properly,  to  give  lier  £100  a  year,  which 

as  paid  up  to  his  death — Held  not  an  immoral  contract, 
licks  p.  Gregory,  8  Com.  Bench  Rep.  378,  p.  15. 
:»YRIQHT  —  Foreigner  Composing  Abroad  —  Publishing 
'irst  In  England— A  foreigner  resident  abroad,  who  coin- 
oaes  a  work  there,  but  publishes  it  first  iu  England,  acquires 

copyright  in  it,  the  same  as  a  native  Englishman  ;  and  if 
«  assigns,  before  publication,  tbe  copyright  to  another 
irefgoer,  validly,  according  to  the  law  of  the  place,  the 
asignce  effectually  acquires  the  same  right  by  first  publisb- 
jft  in  England,  under  statutes  8  Anne,  c,  10,  and  54  Geo. 
II.  c.  156.  Boose;  v.  Jeffries,  20  Law  J.  Exch.  354,  (May 
851),  p.  04. 

AUD— S.ile—  Agreement  White  v.  Garden,  20  Law  J. 
U.  P.)  106,  p  400. 

■-BAND  AND  WIFE— Separation— Wife's  Savings  ont  of 
•er  Allowance — The  allowance  to  a  wife  agreeing  to  live 
.part,  is  solely  for  her  maintenance  ;  and  If  she  save  out  of 
t,  and  invest  tlie  savings  in  a  chattel,  it  is  no  long.-r  hers, 
lut  the  husband's  exclusively.  Messenger  t.  Ciurkv,  C  EacIi. 
tep.  388,  p.  la 


HUSBAND  AND  WIFE  —  Wifi's  Maintenance  — Husband's 

Lunacy — The  lunacy  of  the  husband  is  no  defence  to  an 
action  brought  to  recover  payment  of  neccSBiriea  supplied 
to  the  wife     Kdid  v.  Lrginl.  20  Law  J.  Exch.  300,  p.  120. 

INNKEEfER,  LIABILITY  Ob'— Negligence  of  Quest-lf  a 
guest  is  guilty  of  gross  negligence,  the  innkeeper  Is  not  re- 
sponsible.   Armistead  u.  White,  20  Law  J.  (Q.  B.)  524,  p.  127. 

INSURANCE— Perils  of  Sea— Damage.  Montoya  r.  London 
Assurance  Co..  20  Law  J.  Exch.  264,  p.  400. 

LAKHS  CL.\Uf,E8  CONSOLIDATION  ACT  1845— Property 
Injuriously  Attected — Servitude  Road — A  railway  crossing1 
two  servitude  roads,  tbe  only  access  to  a  mansion-house,  on 
a  level,  and  requiring  a  gate  with  lock  and  key  on  each  side, 
"injuriously  affects"  the  mansion-house,  and  a  claim  for 
compensation  emerges  against  the  company  under  8  and  9 
Vict.  c.  13.  Glover  e.  North  Staffordshire  Railway  Co.  20 
Law  J,  (Q.  B.)  376,  p.  126. 

LEUACY— Abatement— Appropriation  of  Fund— A  testator 
bequeathed  legacies  out  of  a  certain  fund,  saying,  if  it  was 
not  sufficient,  then  £500  were  to  be  taken  out  of  his  other 
personal  estate.  The  fund  specified,  and  the  £600,  were  de- 
ficient by  £4000,  and  insufficient  to  pay  the  legacies  in  full— 
Held  that  the  legacies  must  suffer  a  proportionate  abate- 
ment.    Read  u.  Strangways.  20  Law  J.  (Ch.)  487,  p.  127. 

LEGACY-DUTY— Domicile— Payment  of  legacy-duty  depends 
on  the  intestate's  domicile.  Attorney  General  e.  Napier, 
6  Exch.  Rep.  217,  p.  176. 

MARINE  INSURANCE  —Warranty  —  Exception  to  Bisk- 
Construction.    Colledga  ».  Haity,  6  Exch.  Rep.  205,  p.  320 

Test  of  Total  or  Partial  Lobs.    Rotctto  v.  Gnruev,  20 

Law  J.  (C.  P.)  237 ,  p.  128. 

MASTER  AND  SEBVANT— Specific  Contract— Negligence— 
Circumstances  in  which  a  master  was  not  liable  for  the  negli- 
gence of  a  general  servant,  in  consequence  of  a  distinct  con- 
tract having  been  mude  between  them,  and  out  of  which 
the  negliiie nee  arose.   Knight  e.  Foe,  6  Exch.  Hep.  721,  p.  15 

NEGLIGENCE— Evidence.  Hudson  t>.  Roberts,  20  Law  J 
Exch.  2B9,  p.  126. 

NEW  TBiAL— Exceptions— Judge  Wrong  on  a  Collateral 
Matter.    Black  v.  Jones,  6  Exch.  Rep.  213,  p.  176. 

PAUPER— Obligation  of  Parent  of  Child  as  to  Burial.  R.  ». 
Vawn,  15  Eng.  Jut  1090,  (Grim.  Appeal),  p.  128. 

POSSESSION  —  Dominium  —  Res  Nulling  —  Money  Found 
Whose  ?  Bridges  *.  Hawksworth,  15  Eng.  Jur.  1080,  (No 
1851 1,  p.  128. 


PRESCRIPTION  -Paying  Interest  Bars-It  Is  now  held  that 
a  verbal  or  written  admission  of  having  paid  part  of  the 
principal,  or  intercut  of  a  debt,  mors  than  six  years  old,  liars 
prescription    Cleiwco.  Jones,  20  Law  J.  (Es.  Oh.)  238,  p.  144., 

rKOMISSOaY-SOTE-BiaiiklDdorsenisnt-OwnOrder-Plftce 
of  Payment — A  promissory  note  parable  to  the  raalter's  own 
order,  is  in  fact  a  note  payable  to  bearer,  though  there  is  a 
memorandum  of  its  being  "  payable  at  a  place,"  at  the  foot  of 
ton  note.     Mastcnte.  Baretto,  8  Com.  Bench  Rep.  483,  p.  10. 

Payable  at  a  Place  —  Presentment  — Defendant  had 

made  a  note  payable  at  "  No.  1 1  Old  Slip,"  but  absconded 
before  the  note  was  due — Held  that  tbis  was  no  legal  excuse 
for  non- presentment  by  the  payee,  and  that  the  action  was 
incompetent.     Sands u. Clarke,8  Coin. Bench  Rep.  768.  p.  17. 

Prescription— Release  —  Acknowledgment  of  Debt- 
Payment—  A  lent  B  £1000  in  1835,  taking  two  promissory- 
nntes  fur  the  amount.  Interest  was  paid  and  marked  on  the 
bills  till  new  paper  was  necessary  in  lS45and  1816.  A  month 
after  renewing  the  bills,  A  told  B  he  wanted  to  make  him  a 
present  of  the  .£1000,  and  if  he  (B)  would  get  a  stamp  and 
draw  out  a  receipt  for  that  Ram,  with  the  two  years'  interest 
due  of  £80,  he  (A)  would  sign  it.  A  did  so,  and  no  more 
interest  was  paid  bv  B  for  two  years,  when  A  died.  A's 
execntor  sued  Bon  the  notes  and  the  del>t— Btld,  (1.)  The 
transaction  did  not  amount  t»  payment,  but  there  was  evi- 
dence of  a  discharge.  (2.)  Giving  the  receipt  purporting  to 
be  for  two  years'  interest,  was  not  an  acknowledgment  of 
the  debt  so  as  to  bar  prescription,  and  the  renewal  of  the 
bill-  mised  no  fresh  liability.  Fostur  v.  Dauber,  20  Law  J. 
Rich.  B8o.  p.  48. 

PROSPECTUS  OF  SCHOOL—  Agreement—  Stomp  —  A  pro- 
spectus of  a  schoi'l  stating  the  terms  of  attendance,  handed 
on  request  to  a  father  inquiring  if  his  two  sons  could  Dot  be 
taken  at  a  lower  rate,  also  stated  a  quarter's  notice  of  re- 
moval was  to  bo  given  in  respect  of  each  pupil,  hi  action 
for  the  fees  hi  Htm  of  sncbnotice--if«ls'  the  prospectus  may 
be  given  In  erMenuu  b*  the  roaster  without  being  stamped 
as  an  agreement.    Crofts  v.  Clay,  20  Law  J.  Exch.  861,  (July 

lean, p.e*  ■■ 

RAILWAY— Lands  Clauses  Act— Construction  — Notice  to 
.   take  Land  —  Burkiushaw  v.  Birmiugbain  and  Oxford  ii.  Co. — 

.20  Law  J.Exch.  247,  p.  176. 
SEPARATION— .Damages— A  stage  proprietor  U  not  liahle 
.  for  actors  falling  through  sta™e  traps,  unless  he  specially 
'  ,  engage  to  be  to.    Sevmour  v.  ILiddox,  20  Law  J.  (Q.  B.)  327, 

p  400. 
SALE— Constructive  Delivery— Stoppage  in  Transitu— Bank- 
ruptcy—  Marking  of  Trees — A  timber-merchant  verbally 
purchased  a  lot  of  trie  trunks  of  growing  trees,  ond  after  they 
had  been  felled,  marked  and  measured  o0  the  parts  he  wanted. 
"  The  vendor  was  to  lop  off  the  rejected  portions,  and  deliver 
the  trunks  to  the.  vendee  20  miles  off,  but  became  bankrupt 
i     before  s'>ve  hail  been  severed— Htld  the  vendee  could  not 
■end  his  own  men  to  sever  what  remained,  and  fetch  them 
away,  as  the  pmpsety  ic  them  still  remained  in  the  vendor 
i      undigested,   itcrainan  v.  Morloe,  8  Com.  B.  Hep.  449,  p.  16. 
■BELLING  CLOTHES  ON  COMMISSION— Pawning  Part- 
Larceny.     R.  v.  Peyser,  20  Law  J.  (Or.  Appeal),  101,  p.  144. 
'SHIP—  Insurance— Kvi den et — Total  Loss— Where  &  ship  has 
been  stranded,  and  sold  by  the  captain  as  a  Ideal  loss,  and 
■  tiie  buyer  succeeds  lugvttiug  her  off.  the  insurer,  toflnew  that, 
by  exercise  of  found  judgment,  the  totalless  might  ham  bean 
avoided,  may  give  in  evidence  the  captoin's  diuuken  habits. 
'Alcoek  v.  Royal  Exchange  Assurance  Co.,  18  Q:  B.  Report*, 
■2M,-p.  144. 

- ARRIVINO   OFF— Master  Borrowing'  Neeemarlw  — 

1  'When  a  ship,  at  the  end  of  the  voyage,  comes  off  her  home 
,;port,but  ruqafces  a  steartt-tng  to  tow  herin,  and  also  requires 
■some  repairs,  the  master  csonftt  bind  the  awnetbj  borrow- 
ing money  to  pay  the  steam-tog  and  tfhe  repairs,  if  the  owner 
lives  at  a  convenient  distance  for  communication,  and  ready 


money  was  not  a  tine  qua  w»  to  these  scrvica.  BtHj  ■ 
Campbell.  20  Law  J.  Eich.  842,  (July  1851),  p.  Si. 

SHIP  SAILING— Passage-Money— Damages  for  Dd»i-r* 
emigrant  ship  be  guaranteed  to  sail  on  a  given  dii,i>:'. 
to  do  so  till  nine  days  after,  the  passage  money  mi;  in 
covered  back,  as  also  the  expenses  of  changing  tonus' 
vessel  about  to  soil  nearer  the  original  time.  Cuite- 
Marshall,  5  Excb,  Rep.  895,  p.  14. 

STA  MP-Evideuce— Receipt— Collateral  FnrpoK-Otifc 
of  an  issue  as  to  whether  certain  leasehold  property  hi!: 
agreed  to  be  purchased,  au  unstamped  receipt  puiptn 
be  ni  vi'ii  for  the  purchase  money  was  tendered  to  pru 
payment  of  such  money — Udd  inadmissible,  Ltui* .< 
it  wont  directly  to  prove  was  the  matter  In  israt  a-.. 
collateral  matter  merely.  Evans  v.  Protherot,  20  j. 
(Ch  )  448,  (June  1851).  p.  127. 

STATUTE— Carrier— Notice— Calling  for  Ooodi-in 
whose  usual  receiving-office  contains  the  statutoijiwb. 
whose  servant  goes  and  calls  for  goods  elsewhere,  be  u 
protection  of  the  statute  1  Will.  IV.  c.  48,  m  fespert  *«  , 
goods,  whatever  their  nature  maybe;  and  if  tkrj>- 
he  in  liable  as  at  common  law.  Hart  ■>.  Bai«iiili5' 
J.  Eich.  838,  p.  126. 

Construction  of  the  Word  "may."  Hsednepli.fc 

son,  15  Eng.  Jur.  1108.  (0.  P.  Dec  1861),  p.  128. 

Jurisdiction — "Carrying  on  Basinets  it  I  Be 

Sangstcr  V.  Kay,  6  Eich.  Rep.  880,  p.  13. 

Public  House — Unjust  Measures— Using  eirtt*  3 

for  serving  customers  who  call  for  apiutofbw.iir* 
seotlng  of  them  as  legal  measures  within  5  and  *  *.' " 
c.  63.  §21, and  they  may  beseisedif  unjust.  Wafcv. 
Young,  5  Exch.  Rep.  403,  p.  14. 

Sale  of  an  Office.     B,  a.  Coarretie,  18  tL«n 

44T.  p.  144. 

1  and  2  Vict.  c.  B8— Negligence— Rrprof*-* 

Office — A  mail-guard  travelling  with  the  mnVteV* 
wav,  under  an  agreement  made  bv  the  PWIbbkJ"^*1 
in  terms  of  the  statute  1  and  2  Vict,  c  SB.tat**1' 
carried  safely,  and,  if  injured  by  a  eolHxura.lifi-'itj; 
against  the  railway  company.  Collett  n.  Loafae.1  • 
RCo.-20Law  J  {Q.  B.)  411,  (Way  1851).  p£    „ 

STOPPAGE  IN  TRANSITU— Delivery  on  Bart-*-"* 
ding— Servant  varying  Contract — B.  and  Cupit^1'^ 
to  M.  and  Co.  to  ship  them  some  cotton  bvE  bhCu^ 
ship,  the  Charlotte,  then  at  Chsulestuwn  U.S.  i  ~-  | 
having  a  very  small  sum  of  B.  and  Co.'s  in  Uj-^7 
part  of  the  cotton,  taking  a  hill  of  lading  aigntc  to  t-'  A 
tain  (B.  and  Co.' b  servant),  and  stating  t!«  good<  •■'■'■  ' 
be  delivered  Unto  order  or  to  Our  s\siigns,ii  Infr" 
"freight  nothing,  being  owner's  propsrty."  !»*■ 
dorsed  the  bill  oflading  to  tbeBa^.ciW'fW  *• 
sequence  of  their  bills  of  «xph»iuge,  dawn  an .*-*»*u^ 
ing  dishonoured,  and'g.  aniLjfco,  having  Ucsnwta'" 
before  the  Charlotte  aijiyeji,  3ftv*RP'  (Jo,  daW'J-- 
traniitu  the  cargo  Jttrt  pHsV^-SRrbr#wpaol  to*  £ 
the  words,  "to  be  delivered  unto.  Older. or  JBSntssp 
in  the  bill  of  lading,  shewed  tMM.  tatfy-  ¥  #  * 
to  part  with  the  property  at.dsJliTiW' sn.hoari-W* 
the  stoppage  in  trmifm  was  ejWuL  Ttwnsts^ &"* 
Liverpool  Docks.  20  Law  J.  (Excn,  CtaBiberlK,/-1- 
.WIFE'S  PREPOSITURA— Jron^saory-j&te-Wis-otp^ 
.  her  Daughter— A  wife  was  in  thti  habit  of  munfJif.^1  ■ 
band's  business,  and  drawing  ahdlndprsing  LiJlaJn  V- 
A  bill  was  indorsed  at  her  direction,  and  in  ntrpr* 
by  her  daughter,  in  name  of  the  hnshand-fii""1  ■; 
a  question  of  fact  for  the  jury,  whether  tie  indon"^- 
made  was  within  the  scope  of  the  #»«■*««»''?■';"■ 
evidence  justfned  the  eonciusiot)  H  «H '  1*** ' ■"■ 
(*m.  Bench [Bap.  681,  p,  80.  '  _f- 

WITNESS -Admissibility— Lntth.  R'  s-'Ba,*1" 
(Or.Appesa),234,p,141 
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